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Na  1.  XIV.  F.C.  3.     U  Nov.  1807.    Lord  Armadale. 

John  Broadfokd,  Pursuer. — CHIb,  Hutcheson. 

Jamk  Mitchkll  Nicholson,  Collector  of  Excise,  Betender,— Solicitor-General. 

JurMieiion — Judice  of  Peace. — ^A  full  Record  is  not  required  by  Law  in  a  Justice  of 
Peace  Court 

John  Broadford  was  prosecuted  for  knowingly  having  in  his  possession  foreign 
spirits  which  had  not  paid  duty,  by  James  Mitchell  Nicholson  collector  of  excise,  before 
the  justices  of  the  peace  for  the  county  of  Forfar.  He  was  found  guilty  and  fined.  The 
record  or  minute  of  this  case  in  the  Justice  of  Peace  court  was  in  these  terms :  "  At 
Dundee^  the  Wth  day  of  December  1805. — In  presence  of  Alexander  Eiddoch,  David 
Blair,  and  David  Leord,  Esqrs.  Justices  of  Peace  for  the  county  of  Forfar,  sitting  in 
judgment  within  the  tolbooth  of  Dundee,  in  the  ordinary  court  place  thereof,  in  the 
hour  of  cause,  anent  the  information  laid  before  them  by  James  Mitchell  Nicholson, 
£eq.  collector  of  excise,  mentioning ^lyit  ^he^e  were  ninety  gallons  of  foreign  geneva, 
and  five  gallons  of  foreign  brandy  seized  from  John  Broadford  in  Arbroath,  which  had 
been  already  condemned  by  the  Justices,  but  the  action  for  the  penalties  was,  on 
accomit  of  the  absence  of  witnesses,  continued,  as  the  said  information  signed  by  the 
said  James  Nicholson  bears.  Which  information  having  been  considered  by  the  said 
Justices,  with  the  depositions  of  witnesses  adduced  by  the  pursuer,  They  fined  and 
amerciated  the  said  John  Broadford  in  the  sum  of  twenty-one  pounds  sterling  of 
penalty,  and  decerned  accordingly;  [4]  and  ordained  all  execution  necessary  to  pass 
and  be  directed  hereon  against  the  said  John  Broadford,  for  payment  of  the  said 
penalty;  and  grant  warrant  to  messengers  at  arms,  and  constables  of  the  county  of 
Forfar,  to  poind  and  distrenzie  the  said  John  Broadford's  readiest  goods  and  chattels 
for  payment  of  the  said  fine,  with  the  expence  of  such  distress  and  poinding.  Extracted 
upon  this,  and  the  preceding  page,  by,"  &c. 

On  this  extracted  decree  a  poinding  was  attempted,  10  th  April. 

Broadford  presented  a  bill  of  suspension.  This  bill  was  refused,  7th  July.  He 
Uien  reclaimed. 

Argument  for  Suspender. 

It  is  admitted  that  the  Justices  of  Peace  have  a  final  jurisdiction  in  excise  questions, 
aad  that  their  decrees  in  such  questions  cannot  be  reviewed  for  iniquity.  But  their 
decrees  may  be  reviewed  for  irregtdarity.  Pattulo  against  Maxwell,  25th  June  1779 ; — 
Cunninghams  and  Simpson  against  Hume,  19th  January  1796.  Now  here  is  a  gross 
ineguluity  in  the  want  of  a  proper  record. 

The  record  produced  does  not  specify  either  the  nature,  time,  nor  place  of  the 
offence  for  which  the  suspender  was  condemned.  It  only  says,  that  spirits  were  seized 
from  him,  which  might  happen  without  any  blame  whatever  on  his  part,  and  is  no 
P.O.  VOL.  I.  i 
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sufficient  ground  for  a  sentence  of  fine.  Then,  if  it  were  an  offence  punishable  by  fine, 
yet  without  specification  of  the  time,  it  does  not  appear  that  it  was  not  committed 
beyond  the  time  allowed  by  statute  Slst  Elizabeth,  for  bringing  such  a  prosecution,  nor 
without  specification  of  the  place,  that  it  was  locally  within  the  jurisdiction  of  the 
Justices.  If  records  of  this  kind  are  to  be  held  sufficient,  it  is  impossible  for  the 
Supreme  Court  to  exercise  any  controul  over  those  inferior  courts  which  possess  final  but 
limited  jurisdiction.  But  it  is  the  right  and  the  duty  of  the  Supreme  Court  to  exercise 
controul  over  these  courts  for  two  purposes,  let,  To  prevent  them  from  exceeding 
their  powers.  2dlyy  To  prevent  them  from  neglecting  proper  form.  It  is,  therefore, 
necessary^  that  their  record  shall  show  whether  they  have  done  either  of  these  things, 
and  where  it  fails  in  these  particulars;  this,  of  itself,  is  a  most  important  want  of 
form,  which  renders  the  procedure  liable  to  the  review  and  correction  of  the  Supreme 
Court. 

Argument  for  the  Charger.^ 

The  proceedings  in  this  case  were,  in  fact,  perfectly  regular.  The  information 
charged  an  offence  undoubtedly  relevant^  and  which  it  was  competent  for  Justices  to 
try.  A  proof  of  this  offence  was  taken  in  due  form,  and  on  that  proof  a  sentence  was 
given.  There  was,  therefore,  no  irregularity  in  the  proceedings.  As  to  the  record,  it 
never  was  the  practice  of  Justice  of  Peace  courts  to  keep  a  regular  record.  AU  that 
they  [6]  have  ever  been  accustomed  to  do,  is  to  write  down  their  sentence,  with  such  a 
minute  of,  or  reference  to  the  procedure,  as  renders  it  intelligible.  This  accordingly 
has  been  done  here,  so  that  neither  is  there  any  irregularity  in  the  record. 

The  Court  (Nov.  14,  1807)  thought  the  record  sufficiently  full  and  formal  for  a 
Justice  of  Peace  Court ;  and  on  the  assumption  that  the  proceedings  had  been  regular 
which  was  not  denied,  "  Befused  the  petition." 


1^0,  3.  XIV.  F.C.  7.     17  Nov.  1807.     Lord  Glenlee. 

William  Duke  of  Queensberry  v,  Francis  Earl  of  Wemyss  and  Others. 
[Fully  reported  on  Appeal,  2  Dow  90,  3  S.R.R  (H.L.)  141.] 


No.  4.  XIV.  F.C.  17.     17  Nov.  1807.     Lord  Glenlee. 

Keith  Turner  of  Tumerhall,  and  Andrew  Turner,  Pursuers. — Arch.  Campbell. 
Robert  Turner  and  James  Watson,  Defenders. — David  Moiiypenny. 

Tailzie — Title  to  Pursue. — 1«^,  A  Lease  for  a  thousand  years  was  reduced,  under  a 
prohibition  to  alienate.  2d^  The  contravener,  granter  of  the  lease,  being  dead, 
an  action,  of  reduction  at  the  joint  instance  of  the  son  of  the  contravener  and  the 
next  substitute,  was  competent,  although  by  the  Entail  the  contravener  was  to  forfeit 
for  himself  and  his  descendants. 

On  the  17th  July  1688,  John  Turner  merchant  in  Dantzic,  by  his  testament^ 
directed  his  trustees  to  invest  so  much  of  his  property  in  the  purchase  of  lands  in 
Scotland,  as  might  yield  fifty  chalders  of  victual  yearly,  and  directed  these  lands  to 
be  entailed  on  a  certain  series  of  heirs. 

The  trustees  on  the  13th  November  1693,  and  on  the  18th  May  1694,  purchased 
the  lands  of  Eosehill,  Newark,  and  Tipperty,  in  the  shire  of  Aberdeen,  and  disponed 
them  to  the  diiferent  heirs  substituted,  under  the  fetters  of  a  strict  entail.  Inter  dlia^ 
the  deed  of  entail  contains  the  following  clauses : 

"Providing,  likeas  it  is  hereby  provided  and  appointed  to  be  contained  in  the 
infeftments  to  follow  hereupon,  that  it  shall  nowise  be  lawful  to  the  said  Robert  and 
John  Turner  and  the  other  heirs  of  taUzie  foresaid,  to  sell,  annalzie,  and  dispone  the 
lands  and  others  above  written,  or  any  part  thereof,  heritably  or  irredeemably,  or  under 


^  This  was  stated  at  the  Bar,  the  petition  not  having  been  seen. 
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leTeisions  ane  or  mair,  nor  to  grant  infeftments  of  annualrcnt,  or  yearly  duties, 
greater  or  smaller,  forth  thereof;  nor  to  set  tacks  of  the  same  in  diminution  of  the 
trae  worth  and  rental  may  be  paid  for  said  tacks,  without  being  obliged,  nevertheless, 
to  raise  the  rental  in  manner  after  provided,  nor  to  contract  debt,  or  burden  the  said 
lands;  nor  do  any  other  deed  whereby  the  samen  may  be  evicted,  apprised,  or  ad- 
judged from  them,  or  anywise  impaired  to  their  prejudice." 

Then  follows  a  clause  forfeiting  and  resolving  the  right  of  the  contravener,  and  of 
the  descendants  of  his  body.  The  deed  afterwaids  provides,  '^That  the  said  Robert 
and  John  Turner,  or  their  heirs  of  tailzie  aforesaid,  shall  noways  have  power  to  heighten, 
raise,  or  augment  the  rents  of  the  said  lands,  as  the  same  is  presently  paid,  nor  remove 
the  tenants  forth  thereof,  sua  long  as  they  punctually  and  pleasantly  pay  the  same : 
the  said  tenants,  and  each  of  them,  always  yearly  planting  upon  the  ground  of  the 
said  lands  possessed  by  them,  an  oak  tree,  or  fir-tree,  or  some  other  commodious  tree, 
in  some  convenient  place  of  the  said  lands  possessed  by  them,  which  may  serve  either 
for  present  decorment  of  the  said  lands,  or  use  to  the  said  heirs  in  time  coming." 

[18]  The  entail  was  in  every  respect  regular  and  effectual,  and  the  successive  heirs 
possessed  the  estate  under  it.  On  the  23d  September  1763  John  Turner,  the  heir  in 
possession,  granted  a  lease  of  the  tailzied  estate  to  George  Turner  of  Monzie,  a  remote 
sahstitote,  for  the  space  of  a  thousand  years.  John  Turner  died  in  the  year  1802  ;  and 
in  the  course  of  that  year  his  son  Keith  Turner,  who  did  not  in  any  way  represent  him, 
szcept  as  next  heir  of  tailzie,  raised  an  action  of  reduction  of  the  lease  on  the  following 
grounds :  Ist,  "  The  said  tack  or  feu-tack,  and  right  of  inf ef tment,  is  so  very  far  beyond 
and  different  from  the  usual  nature  and  duration  of  leases,  that  it  is  to  all  intents  and 
purposes  an  absolute  alienation  of  the  said  lands,  mills,  and  others,  themselves.  2dOf 
The  said  tack  and  right  of  infeftment  was  granted  in  defraud  of  the  subsequent  heirs  of 
tailzie  to  the  said  estate,  for  a  far  less  rent  than  the  value  of  the  lands,  or  even  the 
actual  rant  thereof  at  the  date  of  the  same,  and  since.  Stto,  With  the  same  view  it  was 
also  granted  before  the  expiration  of  the  then  subsisting  leases  of  the  said  lands,  mills, 
and  others,  and  as  such  is  directly  contrary  to  the  said  deed  of  entail  of  the  said  lands 
and  others,  under  which  the  said  deceased  John  Turner  held  the  same."  But  the 
deliberation  of  the  Court  was  solely  occupied  with  the  first  ground  of  reduction. 

To  the  title  of  Keith  Turner  to  pursue,  an  objection  was  stated,  on  the  ground  of 
his  being  the  descendant  of  the  contravener,  whose  right  fell  to  be  irritated  and  forfeited, 
if  the  contravention  was  proved.  Andrew  Turner,  the  next  heir  of  entail  to  Keith 
Tamer,  then  appeared ;  and  on  the  31st  October  1804,  a  new  summons  of  reduction 
was  executed  at  the  joint  instance  of  Keith  and  Andrew  Turner. 
The  case  was  reported  to  the  Court  by  Lord  Glenlee,  Ordinary. 

Argument  of  the  defender. 

The  action  originally  brought  by  Keith  Turner  was  irregular  and  inept.  He  had 
no  title  to  pursue  the  reduction  of  the  lease,  because  he  is  the  descendant  of  the 
person  by  whom  it  was  granted.  If  the  lease  be  a  contravention  of  the  entail,  the 
decree  which  reduces  it  must  also  forfeit  and  resolve  the  right  of  the  granter,  and  his 
deseendants.  It  is  dedared  in  the  entail,  that  the  contravener  shall  forfeit  the  estate 
hoth  for  himself  and  the  descendants  of  his  body,  but  without  any  such  provisions  the 
law  would  either  have  inferred  this  conclusion,  or  sustained  the  lease.  8th  Feb. 
1758,  Hepburn  of  Humbie,  Fac.  Coll. 

It  is  now  a  settled  point  that  if  by  the  conception  of  the  entail,  the  person  contra- 
vening forfeits  for  himself  and  his  descendants,  it  is  not  competent  to  the  son  of  the 
alleged  contravener  to  object  to  the  acts  of  contravention.  24th  November  1749, 
Goidon  of  Carleton,  Kilk.  No.  7,  voce  Taillie ; — 6th  March  1801,  Gilmour  against  Hunter. 

The  first  action  being  incompetent  and  void,  the  second  is  obnoxious  to  two  objec- 
tions. Isty  The  summons  was  not  signeted  till  the  31st  October,  nor  executed  till  the 
5th  November  1804.  The  period  of  forty  years,  therefore,  had  elapsed,  before  the 
act  of  contravention  was  chal-  £19]  -lenged ;  and  the  right  of  the  substitute  heirs  to  re- 
duee  was  barred  by  prescription.  2dt  The  object  of  the  second  action  is  to  reduce  the 
lease  without  forfeiting  the  right  of  the  contravener.  Andrew  Turner,  therefore,  has 
no  interest  to  pursue,  and  can  derive  no  advantage  from  success.  If  it  be  the  purpose 
of  Andrew  Turner  bona  fide  to  reduce  the  lease  and  preserve  the  entail,  he  must  insist  in 
an  action,  concluding  at  the  same  time  for  an  irritancy  and  forfeiture  of  Keith  Turner's 
r^ht^  anid  in  which  Keith  Turner  must  appear  as  defender,  and  cannot  concur  as 
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pursuer.    Andrew  Turner,  therefore,  having  no  interest,  has  no  title  to  pursue,  and  his 
concurrence  cannot  cure  the  defect  in  that  of  Keith  Turner. 

Argument  of  the  pursuer. 

1.  To  supersede  the  necessity  of  entering  into  any  legal  argument  on  the  validity 
of  Keith  Turner's  title  to  pursue,  an  action  was  raised  in  the  joint  names  of  Keith  and 
Andrew  Turner ;  whether,  therefore,  the  son  of  a  contravener  can  insist  to  reduce  the 
deeds  of  his  ancestor,  is  a  question  which  it  is  unnecessary  to  discuss,  although  it  may 
be  considered  as  tritijuris^  that  a  declarator  of  irritancy,  after  the  death  of  the  contrsr 
vener,  cannot  have  the  effect  of  forfeiting  the  rights  of  his  descendants.  See  late  case 
of  Hamilton  of  Bargeny.  The  case  of  Little  Gilmour  against  Hunter  contained  circum- 
stances different  from  those  in  the  present  case ;  and  even  if  it  could  be  considered  as 
hostile  to  the  plea  now  maintained,  yet  it  might  be  questioned  how  far  one. decision 
should  have  the  effect  of  settling  so  important  a  point  of  law. 

The  title  and  interest  of  Andrew  Turner  however  are  beyond  challenge.  His  title 
is  the  deed  of  entail,  and  his  interest  the  preservation  of  the  estate.  The  nearness  or 
the  remoteness  of  his  interest  does  not  affect  the  legality  of  his  title,  neither  is  it 
relevant  to  enquire  into  his  motive  for  availing  himself  of  it. 

It  is  impossible  now  to  dispute,  after  the  discussion  in  the  Bargeny  cause,  that  where 
an  heir  of  entail,  not  the  descendant,  and  after  the  death  of  the  contravener,  insists  for 
reduction  of  the  deed  of  contravention,  the  right  of  the  descendants  is  not  irritated. 
But  although  it  is  impossible  in  the  present  case  to  insist  for  forfeiture  of  Keith  Tumer^s 
right,  it  does  not  follow  that  it  is  incompetent  to  challenge  the  lease  granted  to  the 
defenders,  otherwise  this  inadmissable  conclusion  would  follow,  that  the  death  of  the 
contravener  secured  the  contravention  from  all  challenge. 

2.  To  the  plea  of  prescription,  it  is  sufficient  to  answer,  that  after  deduction 
of  the  minority  of  Andrew  Turner,  this  action  would  be  brought  within  the  forty 
years.  But  at  any  rate  the  citation  in  the  former  action  would  have  been  sufficient 
interruption.     Ersk.  b.  3,  tit.  7,  s.  41. 

3.  On  the  merits  of  the  question,  the  argument  was  the  same  with  that  in  the 
case  between  the  Duke  of  Queensberry  and  Earl  of  Wemyss. 

The  Court  pronounced  the  following  interlocutor  (14th  and  15th  May  1806): 
"  Sustain  the  right  of  Keith  Turner,  and  Thomas  Andrew  Turner,  to  pursue  in  the 
present  action ;  Eepel  the  defences  pleaded  for  Robert  Turner,  and  his  subtenant ;  and 
find  that  the  tack  under  reduction  is  an  alienation  of  the  estate,  and  contrary  to  the 
entail,  therefore  reduce,  decern,  and  declare,  in  terms  of  the  rescissory  conclusion  of  the 
conjoined  libels  of  reduction ;  and,  qtioad  lUtra,  remit  to  the  Lord  £20]  Ordinary  to 
hear  parties'  procurators,  and  to  do  therein  as  he  shall  see  cause :  Find  the  said  Eobert 
Turner  liable  in  expenses,  and  appoint  the  pursuers  account  therefor  to  be  given  in  to 
the  Court." 

And  on  advising  a  petition  and  answers,  the  Lords  adhered,  17th  November  1807. 
[Affd.  on  first  point  1  Dow  423,  3  S.RR  (H.L.)  101.] 


No.  6.  XIV.  F.C.  23.     18  Nov.  1807.    Lord  Hermand. 

William  and  John  Crawford,  Pursuers. — David  Cathcart. 
William  Kerr,  Defender.— (y^.  Jos.  Bell 

Moveables — Delivery, — Money  being  enclosed  in  a  letter,  which  was  wafered,  addressed  to 
a  certain  person,  and  committed  to  a  servant  to  be  given  to  a  runner  to  the  post-office ; 
the  person  to  whom  the  letter  is  addressed  was  held  to  have  an  exclusive  right  to 
receive  this  money  in  a  competition  with  a  trustee  (not  judicial)  for  the  creditors  of 
the  sender,  though  the  sender  died  while  the  letter  was  still  lying  in  his  house,  and 
though  it  was  opened  and  the  money  retained,  and  delivered  to  the  trustee  by  a 
person  who  took  charge  (but  without  authority)  of  the  deceased's  effects. 

George  Henderson  owed  Messrs.  William  and  John  Crawford  L.296.     With  a  view 
of  paying  this  debt^  on  the  evening  of  the  30th  March,  he  wrote  the  following  letter : — 
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'^Gendemes,  Inclosed  is  one  half  of  bank  notes  and  a  bill,  which,  when  yon  receive 
the  others,  per  next  post,  will  make  L.296,  to  pay  my  acceptance  to  you  due  to-morrow ; 
^e  2&  I  will  pay  you  the  first  time  I  am  in  Leith.     I  am,"  &c. 

Haying  indorsed  the  bill  to  Messrs.  Crawford,  he  then  put  it  with  the  half  notes 
into  this  letter,  shut  and  wafered  it,  directed  it  to  Messrs.  Crawford,  and  gave  it,  with  a 
penny,  to  a  servant,  to  be  given  next  morning  to  a  runner  who  was  in  use  to  carry  his 
letters  to  the  post-office.  The  servant  put  it  in  a  place  where  his  letters  were  usually 
pat^  to  be  ready  for  the  runner,  who  came  early  in  the  morning. 

Having  finished  this  letter,  Mr.  Henderson  then  entered  in  a  day-book,  which  he 
kept,  the  bill  and  notes  as  remitted,  but  he  postdated  this  entry,  making  it  the  3l6t 
March.    The  other  half  of  the  notes  were  left  in  his  pocket-book. 

Betwixt  the  hours  of  four  and  five  of  the  next  morning  Mr.  Henderson  died 
suddenly. 

The  letter  was  not  given  to  nor  taken  by  the  runner,  but  was  left  on  a  table  in  the 
hoQaei 

One  Mr.  Stocks,  who  was  in  Henderson's  house  at  the  time  of  his  death, 
without  any  authority,  took  some  management  of  his  affairs ;  and  having  found  the 
letter  and  the  half  notes  that  were  in  the  pocket-book,  he  opened  the  letter,  took  out 
the  bill  and  the  other  halves  of  the  notes,  and  received  the  value  of  them,  having 
changed  the  indorsation  into  an  indorsation  to  himself. 

Henderson,  though  in  very  good  credit  at  the  time  of  his  death,  yet  turned  out  to 
be  insolvent;  and  his  creditors,  at  a  general  meeting,  without  any  judicial  step,  chose 
William  Kerr  to  be  trustee  for  the  general  behoof.  William  Kerr  received  the  above 
sum  of  Li.296  [24]  out  of  the  hands  of  Stocks.  He  divided  the  rest  of  the  funds 
among  &e  creditors,  but  the  division  of  this  sum  was  objected  to  by  the  Messrs.  Craw- 
fords,  who  claimed  the  whole  of  it.  To  clear  this  matter,  the  trustee  raised  a  process 
of  mnltiplepoinding,  in  which  he,  as  trustee,  claimed  this  sum  for  the  general  behoof  of 
the  creditors,  while  the  Messrs.  Crawfords  claimed  it  as  belonging  exclusively  to  them. 

The  interlocutor  of  the  Lord  Ordinary  was  (14th  June  1806) — "  Prefers  the  said 
William  and  John  Crawfords  upon  the  interest  produced  for  them,  and  decerns  in  the 
preference,  and  against  the  raiser  of  the  mnltiplepoinding,  for  payment  accordingly." 

And  on  adviaiQg  a  representation  with  answers,  the  interlocutor  of  the  Lord  Ordi- 
nary was  (12th  I^ov.) — "  Finds  that  Mr.  Stocks  had  no  right  to  break  open  the  letter 
addressed  to  the  respondents,  which  appears  to  have  been  closed  with  a  wafer,  as  part 
of  it  still  remains  on  the  edge  of  the  paper,  to  score  the  indorsation  upon  the  bill,  to 
fiU  up  a  new  indorsation,  or  in  any  shape  to  dispose  of  it  or  the  other  contents  of  the 
letter  j  refuses  the  desire  of  the  representation,  and  adheres  to  the  former  interlocutor." 

The  trustee  reclaimed ;  and  his  petition  was  answered. 

Argument  for  the  trustee. 

The  trustee  is  willing  to  take  no  advantage  whatever  from  the  opening  of  the  letter, 
but  to  argue  as  if  it  still  remained  wafered,  and  was  in  Court  in  that  state.  In  that 
state,  he  contends  that  it  and  its  contents  would  not  belong  to  Messrs.  Crawfords, 
because  it  never  was  delivered  to  them. 

He  admits  that  there  was  here  an  iniention  to  make  a  payment ;  but  the  money 
never  having  left  the  house  of  Henderson,  having,  till  the  moment  of  his  death,  still 
remained  under  his  power,  and  having  afterwards  fallen  under  the  charge  of  those  who 
came  into  his  place,  that  act  of  delivery  on  the  one  hand  and  acceptance  on  the  other, 
which  is  essential  to  a  payment,  had  not  passed,  and  no  payment  of  course  was  made. 

If  Henderson  had  not  died,  it  is  palpable  that  the  money  was  still  in  his  power, 
subject  to  recal,  or  rather  to  stoppage. 

If,  instead  of  death,  bankruptcy  had  arisen, — ^if,  on  the  morning  that  the  letter  was 
to  be  sent  off^  a  sequestration  had  been  obtained,  and  the  sheriff's  officer  had  locked  up 
the  shop  and  warehouse  of  Henderson ;  the  sending  off  the  letter  having  been  prevented 
in  this  way,  the  payment  could  not  have  been  held  to  be  made. 

Even  if  the  letter  had  been  sent,  the  creditor  might  have  rejected  the  bill  and  notes. 
They  were  no  legal  tender,  and  the  sending  of  them  would  have  been  no  extinction  of 
the  debt  if  the  creditor  had  not  chosen  to  accept  them. 

Thus^  it  appears,  that  neither  was  the  payment  made,  nor  was  it  accepted ;  and  this 
conclusion  is  drawn  on  the  supposition  that  the  whole  of  the  notes  necessary  for  com- 
pleting the  payment  had  been  inclosed  in  the  letter.     But  it  was  only  half  bank  notes 
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that  were  in  the  letter ;  the  [26]  other  halves  were  to  be  sent  next  day,  and  without 
them  there  could  be  no  payment. 

In  short,  in  this  case  there  was  nothing  more  than  a  mere  intention  and  preparation 
for  delivery.     It  is  just  similar  to  that  of  Salter,  7  th  Feb.  1786,  in  which  it  was  found 
•  that  there  was  no  transmission  of  the  property. 

Argument  for  Messrs.  Crawfords. 

There  was  not  only  an  intention  on  the  part  of  Mr.  Henderson  to  deliver  these  notes 
and  the  bill  to  Messrs.  Crawfords,  but  he  had  actually  done  all  that  was  in  his  power 
to  deliver  them,  and  had  in  fact  completed  the  delivery  of  them.  The  letter  with  the 
penny  was  given  to  his  servant  to  be  given  to  the  runner,  and  was  lying  ready  to  be 
given  to  him  before  the  time  of  Mr.  Henderson's  awaking  in  the  morning,  if  he  had 
lived  to  awaken.  Even  though  he  died,  it  ought  still  to  have  been  delivered  as  he  had 
ordered.  His  servant  no  doubt  would  have  delivered  it,  if  Stocks  had  not  interfered. 
But  Stocks  had  not  the  smallest  right  to  meddle  with  it.  Not  only  had  he  no  right  to 
open  it  and  to  change  the  indorsation,  but  he  had  no  right  to  stop  the  letter  at  all.  He 
had  no  more  right  to  stop  the  course  of  this  letter  than  a  mere  robber,  who  had  taken  it 
from  the  servant  by  force,  would  have  had.  The  delivery,  therefore,  must  be  still  held 
to  have  been  completed,  notwithstanding  this  interference.  The  creditors  of  Mr. 
Henderson  cannot  take  any  advantage  of  such  an  illegal  act.  It  is  not  enough  to  say, 
then,  that  the  letter  is  still  to  be  regarded  as  unopened  ;  it  must  be  regarded  as  if  it  had 
reacned  the  Messra  Crawfords  by  the  post,  in  which  case  there  is  no  doubt  they  would 
have  been  entitled  to  receive  the  money  for  the  notes  and  bill. 

There  was  some  difference  of  opinion  on  the  bench.  One  Judge  observed,  That 
Henderson,  after  he  had  written  the  letter  and  given  it  to  his  own  servant,  still  retained 
the  power  of  stopping  it,  as  it  was  still  in  his  own  possession  by  means  of  his  servant : 
That  this  right  of  retaining  it^  on  his  death  passed  to  his  creditors,  and  if  Stocks  had 
not  interfered,  it  would  have  come  into  the  hands  of  the  trustee  in  a  legal  way :  That, 
in  that  case,  the  trustee  would  not  have  been  bound  to  deliver  it,  but  would  have 
retained  the  property  for  the  general  behoof  of  the  creditors :  That,  besides,  only  one- 
half  of  the  notes  were  in  this  letter,  and  as  to  the  other  halves  they  were  clearly  not 
delivered,  which  rendered  the  delivery  of  the  first  half,  even  if  it  had  been  delivered, 
an  unfinished  step. 

On  the  other  hand,  it  was  observed,  That  in  this  case  there  was  no  sequestration, 
the  trust  was  merely  voluntary,  and  therefore  the  creditors  had  not  in  them  nor  had 
their  trustee  any  right  to  this  money  at  all :  the  act  of  Stocks  alone  put  it  into  their 
hands,  and  that  was  clearly  an  unwarrantable  act,  which  the  creditors  could  not  take 
advantage  of :  The  delivery  of  the  letter  to  a  servant,  to  be  conveyed  to  the  postman, 
gave  the  person  to  whom  it  was  directed  a  right  to  receive  it^  the  direction  having  never 
been  recalled  by  proper  authority :  That  as  to  the  other  half  of  the  [26]  notes,  not  being 
enclosed,  that  was  of  no  importance,  because  payment  would  have  been  made  by  the 
bank  on  the  first  half  and  the  letter. 

The  Court  "adhered  to  the  interlocutor  of  the  Lord  Ordinary." 


No.  7.  XIV.  F.C.  26.     19  Nov.  1807.     Lord  Hermand. 

Jean  M'Lure  and  Others,  Pursuers. — David  Dowjlas. 

William  Baird,  Defender. — RohL  GorhetL 

Competition, — If  a  creditor  use  an  inhibition  against  his  debtor,  and  if,  after  the  inhibi- 
tion, but  before  any  diligence  used  by  any  other  creditor  to  affect  it,  an  heritable 
subject  belonging  to  his  debtor  be  sold  by  voluntary  sale,  then  the  inhibiting  creditor 
will  have  a  preferable  claim  upon  the  price  of  that  subject,  in  virtue  of  his  inhibition. 

James  Keyburn  was  proprietor  of  a  small  tenement  in  Wallacetown.  He  owed 
L.100  to  David  Cumming,  and  various  sums  to  other  creditors.  Cumming  raised  letters 
of  inhibition  against  Keyburn  on  the  debt  due  to  him,  which  were  regularly  executed 
and  recorded  on  the  2d  May  1775.  No  other  creditor  did  any  diligence  against 
Reybum's  estate.     In  this  situation,  Keyburn  soon  after  sold  the  tenement  to  William 


inr.F.C  m'lURE!,  Ac.  V.   BAIRD.  7 

Baud,  who  then  held  it  as  tenant  for  rent.  Camming  went  abroad  in  the  naval  service. 
BiB  wife,  Jean  M'Lure,  having  in  vain  endeavoured  to  get  payment  of  the  debt  due  to 
her  husband,  at  last  raised,  in  his  name,  an  action  of  constitution  of  this  debt,  in  which 
she  obtained  decree,  and  afterwards  an  action  for  reduction  of  the  sale  on  the  inhibition, 
oonclading  also  for  payments  of  the  rents.  She  obtained  decree  in  this  action  also, 
extracted  it,  and  thereon  charged  Baird,  who  presented  a  bill  of  suspension,  and  after- 
wards brought  a  reduction  reiiuctive  of  the  former  proceedings,  in  which  a  long  and 
intricate  litigation  took  place.  While  this  depended,  an  adjudication  was  led  in  name 
of  Gumming,  whose  remaining  in  life  began  to  be  uncertain ;  and  on  the  other  part, 
Baird  got  an  assignation  to  the  other  debts  due  by  Reyburn,  and  thereon  likewise  raised 
an  adjudication,  within  year  and  day  of  the  adjudication  in  Cumming's  name.  A 
judicial  factor  was  appointed  on  the  estate  of  Gumming,  who  was  at  last  ascertained  to 
be  dead ;  and  his  wife  and  chil-  [27]  -dren  sisted  themselves  in  the  proceedings  above- 
mentioned  instead  of  hiuL  In  the  action  of  reduction  reductive  the  defenders  were 
aaaolned,  and  the  inhibition  found  good. 

The  question  then,  1st,  As  to  the  tenement  itself, — 2dly,  As  to  the  rents  since  the 
time  of  the  sale, — took  this  shape.  Jean  M'Lure  and  the  children  of  Gumming  claimed 
the  estate,  on  the  inhibition  and  adjudication  in  name  of  Gumming.  They  also  claimed 
the  rents  on  the  inhibition,  from  the  time  of  the  sale,  or  at  least  from  the  time  of  the 
decree  of  redaction ;  and  on  their  adjudication  from  the  date  of  it. 

Baird  maintained,  that  the  adjudication  in  name  of  Gumming  was  void  as  being  led 
without  any  authority  from  him,  and  that  an  inhibition  alone  gave  no  right  to  either 
land  or  rents,  so  that  they  were  both  carried  by  his  own  adjudication,  which  was  the 
only  valid  one. 

The  Lord  Ordinary  (29th  May  1804),  to  whom  the  cause  had  been  remitted,  found, 
"That  the  inhibition  executed  by  David  Gumming  in  the  year  1774,  remained  latent 
tQl  the  year  1796,  and  that  this  negative  or  prohibitory  diligence  could  create  no  pre- 
ference on  the  rents  from  the  date  of  the  disposition  to  Baird  in  the  year  1794,  prior  to 
the  adjudication  led  in  the  name  of  David  Gumming  in  the  year  1800,  and  that  Baird 
is  not  liable  to  account  for  said  rents :  And  in  respect  that  the  principles  adopted  by  the 
ooort  with  regard  to  the  action  brought  by  Jean  Maclure,  and  the  authority  under  which 
she  was  understood  to  have  acted,  may  be  considered  as  sufficient  to  support  the  adjudi- 
cation led  by  her  in  his  name ;  and  as  Baird's  abjudication  was  within  year  and  day 
thereof,  finds  these  adjudications  are  come  inparipcusu,  and  decerns." 

On  a  representation  for  Baird,  his  Lordship's  interlocutor  was :  "  In  respect  the  ad- 
judication upon  which  the  respondents  found  in  the  present  competition,  was  led  in  the 
name  of  David  Gumming  alone,  though  out  of  the  country,  without  mention  of  his  wife 
or  any  other  person,  as  his  attorney,  finds  said  adjudication  cannot  be  preferred  pari 
passu  along  with  the  representor's  adjudication  regularly  deduced ;  therefore  finds  the 
representer  preferable  upon  the  rents  which  fell  due  subsequent  to  Cumming's  adjudica- 
ti^ ;  80  far  alters  the  interlocutor  represented  against,  and  decerns." 

The  cause  came  into  the  Inner-House  by  petition  against  these  interlocutors,  with 
aoswers.  A  variety  of  arguments  are  contained  in  these  papers,  which  it  is  not 
uecesttiy  to  report. 

On  advising  the  cause,  the  Lord  President  observed, 

That  the  points  on  which  this  cause  depends  had  been  decided  so  long  ago  as  the 
year  1777,  in  the  case  of  Monro  of  Pointzfield,  on  a  solemn  hearing  in  presence,  a 
decisiQn  of  great  importance,  though  unfortunately  it  is  not  known,  because  the  decisions 
for  that  year  are  not  yet  reported.  [His  Lordship  produced  the  papers  in  the  cause,  and 
notes  of  the  opinions  of  the  Judges,  particularly  Lord  Braxfield  and  President  Duudas.] 
From  these,  bos  Lordship  said,  it  appeared,  that  in  that  case  there  had  been  an  inhibi- 
tion against  the  estate  of  a  proprietor  of  land,  who  owed  other  debts  besides  that  to  the 
inhibitor.  That^  after  the  inhibition,  but  before  [28]  any  other  diligence  was  done 
Bgunst  the  estate,  it  was  sold,  and  then,  after  the  sale,  adjudications  were  led  by  the 
creditors  who  had  not  inhibited,  and  a  competition  ensued.  In  that  case  the  Gourt 
▼we  clear,  that  the  inhibitor  was  preferable  for  his  debt  without  any  further  diligence 
ftt  all  It  was  held  that  the  sale  rendered  all  diligence  by  other  creditors  against  the 
tttate  void ;  because  as  to  them  it  was  a  good  sale,  and  conveyed  away  the  property 
bom  their  debtor.  Their  only  claim  it  was  found  must  be  on  the  price  in  the  hands  of 
Ae  purchaser.    But  the  inhibiting  creditor  was  entitled  to  disregard  the  sale  altogether, 
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because  as  to  him  it  was  struck  at  by  his  inhibition,  therefore  he  might  adjudge  the 
estate.  But  further,  his  debt  being  the  only  one  on  which  diligence  could  be  done 
against  the  estate,  without  regard  to  the  rights  of  the  purchaser,  was  equivalent  to  a  real 
incumbrance  on  it,  which  the  purchaser  was  entitled  to  see  cleared  off  before  he  paid 
the  price,  or  to  pay  off  himself  with  the  first  end  of  the  price.  Adjudication  by  the 
inhibitor  was  therefore,  though  competent,  not  necessary,  because  he  was  sure  of  pay- 
ment out  of  the  price  of  the  estate,  in  preference  to  all  the  other  creditors.  This  was 
solemnly  laid  down  as  law  by  the  Court,  and  particularly  explained  by  the  able  judges 
above  named  in  the  above-mentioned  case,  and  the  same  rule  of  law  applies  to  tiie 
present  case. 

Here  there  is  an  inhibition ;  then  a  sale  ;  then  adjudications  by  the  creditors  who 
had  not  inhibited,  and  no  doubt  also  by  the  inhibitor.  This  last  adjudication  may  be 
put  out  of  the  case.  It  is  argued  to  be  inept,  perhaps  it  is  so ;  but  at  all  events  it  is 
unnecessary ;  the  preference  of  the  inhibitor  in  no  degree  depends  upon  its  validity 
(especially  as  it  may  be  renewed  in  more  proper  form),  but  rests  upon  the  effect  of  the 
inlubition  combined  with  that  of  the  sale. 

By  the  inhibition  the  sale  to  Baird  is  reducible  as  to  the  inhibitors  Maclure,  &c. 
Then  by  the  sale  all  diligence  against  this  tenement  by  the  other  creditors  of  Eeybum 
is  void,  since  the  property  was  carried  out  of  him,  by  a  conveyance  valid  as  to  them, 
before  that  diligence  was  executed.  The  adjudication,  therefore,  on  their  debts  is  of  no 
effect  at  all,  and  can  never  compete  with  the  inhibitors  if  they  should  adjudge  even  now. 
This  they  might  do,  and  their  adjudication  would  still  be  the  only  effectual  adjudication 
of  this  tenement.  But  it  is  not  necessary  for  them  to  do  this,  because  they  must  be 
peiid  in  full  by  the  purchaser  Baird,  who  cannot  hold  the  estate,  without  getting  this 
debt  purged  on  which  the  inhibition  has  been  raised.  Unless,  therefore,  Baird  is  willing 
to  give  up  the  estate  to  them,  he  must  pay  this  debt,  since  the  seller  Beybum  cannot 
pay  it.  He  may,  no  doubt,  retain  it  out  of  the  price,  but  it  must  be  paid  to  the  inhibi- 
tors. JN'ow  as  it  may  be  presumed  Baird  will  not  give  up  this  estate,  it  is  not  necessary 
to  enter  into  the  other  points  argued  in  the  papers. 

This  view  a  great  majority  of  the  Court  adopted ;  and  accordingly  the  interlocutor 
of  Court  (19th  November  1807)  was :  "  The  Lords  alter  the  said  interlocutor,  and  find 
that  the  adjudication  led  by  William  Baird  is  inept,  and  that  the  petitioners  became 
preferable  creditors  on  said  subjects  and  rents  thereof,  from  the  fifteenth  day  of  June 
seventeen  hundred  and  ninety-six,  the  date  of  the  decree  of  reduction  obtained  against 
William  Baird,  in  virtue  of  the  inhibition  executed  by  David  Cum-  [29]  -ming  in  seven- 
teen hundred  and  seventy-four,  and  decreet  of  adjudication  following  thereon,  to  the 
extent  of  the  debt  contained  in  the  said  adjudication. "  ^ 


No.  9.  XIV.  F.C.  30.     24  Nov.  1807. 

Sir  Andrew  Cathc art's  Trustee,  Pursuer. — Tho.  W.  Baird. 

Earl  of  Cassillis,  Defender. 

Service, — Decision  that  a  general  service  as  heir  of  line  and  heir-male  is  equivalent  to  a 
service  as  heir  of  provision,  where  it  appears  from  the  service  that  the  party  serving 
had  both  characters  in  him — reversed. 

This  case  is  already  reported,  16th  November  1802,  which  see. 

On  appeal  to  the  House  of  Lords,  that  Honourable  House  pronounced  this  judg- 
ment :  *'  It  is  ordered,  &c.  that  all  the  interlocutors  complained  of  in  the  said  appeal, 
so  far  as  the  same  relate  to  the  lands  and  subjects  contained  in  the  charter  of  1744,  or 
in  any  similar  iitles^  be,  and  the  same  are  hereby  affirmed :  And  it  is  further  ordered, 
that  the  cause  be  remitted  back  to  the  Court  of  Session,  to  review  all  the  interlocutors 
as  far  as  they  respect  the  effect  of  the  service  of  Earl  David  in  1776,  with  regard  to  the 


^  This  form  of  the  interlocutor  does  not  prove  that  the  adjudication  was  in  itself 
unexceptionable,  but  the  creditors  having  no  interest  to  object  to  it,  it  was  no  longer 
challenged  by  any  body,  and  therefore  stood  as  valid. 
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lands  of  Enoch  and  Little  Enoch,  the  lands  of  Portmark  and  Polmeadow,  the  tenements 
of  Maybole,  and  teinds  conveyed  by  Crawford  of  Ardmillan,  or  any  other  lands  or 
sabjects,  the  title  to  which  is  in  dispute  in  this  cause,  if  any  such  there  be,  not  ruled 
by  the  foresaid  affirmance ;  and  to  hear  the  parties  again  as  to  the  effect  of  the  said 
service  as  to  the  said  lands  and  teinds,  and  as  to  the  right  to  the  said  lands  and  subjects, 
and  to  do  thereupon  as  to  the  Court  shall  seem  meet." 

[31]  When  the  cause  came  back  to  the  Court  of  Session,  on  a  petition  by  Lord 
Cassillis,  to  have  the  judgment  of  the  House  of  Lords  carried  into  effect,  memorials. 
were  ordered  on  the  points  remitted.  The  argument  in  these,  so  far  as  it  was  different 
from  that  already  stated,  run  chiefly  on  the  extent  of  the  remit.  On  advising  these 
memorials^  the  interlocutor  of  Court  was  (lOth  Feb.  1807),  "They  find  that  Earl 
David's  general  service  in  1776  was  not  a  service  as  heir  of  provision,  to  connect  him 
with  the  settlement  in  1748,  or  with  any  similar  deed  of  provision  or  settlement,  and 
consequently  was  not  sufficient  to  carry  the  subjects  which  were  specially  provided  by 
any  such  deeds,  and  were  not  contained  in  the  charter  1774,  or  in  any  other  title-deed 
or  charter  of  a  similar  nature :  Find  that  this  description  applies  to  the  lands  of  Enoch 
and  Little  Enoch,  the  lands  of  Polmark  and  Polmeadow,  the  tenements  of  Maybole,  and 
the  teinds  conveyed  by  Crawford  of  Ardmillan,  and  that  they  were  not  carried  by  the 
general  service :  Therefore  sustains  the  reasons  of  reduction  as  to  these  subjects,  and, 
90  far,  alter  their  interlocutor  of  16th  November  1802,  repel  the  defences,  and  reduce, 
decern,  and  declare  in  terms  of  the  summons."  And  to  this  interlocutor,  on  a  reclaim- 
ing petition  and  answers,  24th  Nov.  1807,  the  Court  adhered. 


No.  12.  XrV.  F.C.  37.     28  Nov.  1807.     Lord  Glenlee. 

Adam  Grieve,  Pursuer. — Geo.  Cranstoun. 

Lieutenant-Colonel  Cunningham,  Defender. 

Process. — Part  of  a  decree  giving  expenses  to  a  pursuer  may  be  carried  to  execution  by 
bim,  while  the  rest  of  the  decree  is  under  appeal  at  his  instance. 

Yarious  actions  depended  both  in  the  Court  of  Session  and  House  of  Lords,  relative 
to  the  farm  of  Barlaugh,  in  which  Colonel  Cunningham,  and  William  and  Adam 
Grieve  were  parties.  The  procedure  in  these  actions  terminated  in  several  interlocutors. 
By  these  the  assignation  of  a  tack  was  sustained  in  favour  of  William  Grieve,  Colonel 
Cunningham  was  assoilzied  from  an  action  of  declarator  at  the  instance  of  Adam  Grieve, 
and  at  the  same  time  the  Colonel  and  William  Grieve,  the  successful  parties  (a  thing 
rather  unusual),  were  found  liable  jointly  and  severally  to  Adam  Grieve,  the  unsuccess- 
ful party,  in  the  sum  of  L.216,  16s.  5^d.  as  expences  of  process  and  dues  of  extract. 
For  this  sum  Adam  Grieve  charged  Colonel  Cunningham,  who  presented  ti  bill  of 
suspension  on  this  ground,  that  he  was  not  bound  to  pay  this  sum  in  implement  of  one 
part  of  the  decree,  unless  the  party  receiving  it  would  promise  to  submit  to  the  other 
part  of  it,  and  not  carry  it  to  appeal     This  bill  was  refused. 

Colonel  Cunningham  reclaimed. 

Argument  for  the  petitioner. 

There  is  no  principle  more  universally  admitted  in  all  systems  of  law,  than  this 
Approhans  rum  reprobat ;  "  see  vol.  viL  Bacon,  p.  445.  "  No  man,"  says  Lord  Stair, 
can  approve  and  disprove  the  same  individual  thing."  But  this  applies  with  full  and 
even  peculiar  force  to  a  decree,  which,  as  it  is  drawn  up  with  more  pains  than  a  private 
deed,  must  have  its  different  parts  more  nicely  adjusted  to,  and  more  fully  dependant 
npon  each  other.  It  is  impossible,  therefore,  that  he  who  has  enforced  one  part  of  a 
decree  which  was  in  his  favour,  can  be  allowed  to  challenge  it  quoad  ultra,  because  the 
part  he  is  attempting  to  overturn,  may  have  been  the  inseparable  condition  of  that 
which  he  has  carried  into  execution.  If  this  were  allowed  (not  to  mention  less  general 
instances)  in  every  case  of  decree  on  a  mutual  contract,  one  party  might  obtain  imple- 
ment of  it,  in  so  far  as  he  was  creditor,  and  then  appeal  against  it  in  so  far  as  he  was 
debtor,  though  this  last  was  the  necessary  counterpart  of  the  other.  The  suspensive 
effect  of  an  appeal  is  of  itself  an  evil  of  sufficient  magnitude,  but  this  would  be  encreased 
tenfold,  if  it  were  left  entirely  to  the  appellant's  discretion  what  part  was  to  be  sus- 
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pended,  and  what  executed.  A  cross  appeal  is  no  sufficient  cure  [38]  for  this  evil.  It  is 
too  late  to  enter  a  cross  appeal  when  the  appeal  comes  to  be  made,  for  the  part  that  was 
liable  to  cross  appeal  is  executed  before  the  appeal  is  made.  It  would  be  necessary, 
therefore,  in  all  cases  where  part  of  a  decree  is  in  favour  of  an  individual,  and  part 
against  him,  that  he  should  enter  a  cross  appeal  merely  as  a  precautionary  measure,  how- 
ever well  satisfied  he  was  with  the  decree  on  the  whole.  But  our  law  never  can  require 
a  party  to  appeal  against  a  judgment  with  which  he  is  well  satisfied,  merely  because  his 
adversary  chuses  to  appeal.  This  absurdity  is  prevented  by  the  maxim  of  approhans 
non  reprobat. 

This  maxim  is  just  another  expression  of  the  rule  of  our  law,  that  taking  implement 
of  one  part  of  a  decree  is  homologation  of  the  rest,  which  is  established  by  a  train 
of  decisions  ;  Slst  July  1560,  Laird  of  Kuthven,  which  holds  even  taking  in- 
struments to  be  homologation ; — 23d  February  1566,  Montgomery  against  Ninian 
Semple,  BoUfour^  p.  416  ;  —  Duke  and  Duchess  of  Monmouth  against  Earl  of 
Tweedale,  Diet  vol.  i.  p.  377,  from  which  the  same  rule  may  be  inferred.  The 
decrees  to  which  these  cases  relate  are  decrees-arbitral,  but  that  can  make  no 
difference ;  and  the  following  cases  are  exactly  in  point  even  in  this  particular, 
Brisbane  against  Harvey,  26th  February  1724,  Edgar; — Hepburn  against  Hepburn, 
1st  December  1736,  Clerk  Home;  and,  Wauchope  against  Hamilton,  Ist  December 
1711,  Forbes;  where  the  rule  was  recognized  though  the  decision  went  on  a  specialty. 
Primrose  against  Duie,  21st  February  1662,  Stair;  ia  to  the  same  effect,  though  in- 
correctly abridged  in  the  Dictionary. 

But  if  the  receiving  implement  of  a  part  of  a  decree,  binds  the  party  to  acquiesce  in 
the  rest  there  is  no  reason  why  he  should  not  do  it  in  proper  form  by  a  regular  written 
deed  at  the  time  when  he  receives  implement  ?  And  this  is  necessary,  for  he  cannot 
otherwise  be  with  certainty  prevented  from  entering  the  appeal ;  and  if  he  should  enter 
it,  the  other  party  could  have  no  advantage  from  that  part  of  the  judgment  which  was 
favourable  to  him,  till  the  appeal  was  decided,  even  sup^sing  the  objection  of 
homologation  to  be  sustained  in  the  House  of  Lords.  The  ordinary  form  of  the  dis- 
charge of  a  decree  is  to  be  found  in  the  Juridical  Styles.  The  pursuer  granting  that 
form  of  a  discharge,  it  is  evident,  acquiesces  in  the  decree  in  so  far  as  it  is  against  him- 
self. He  discharges  the  action  in  toto,  not  merely  grants  a  receipt  to  account,  and  never 
could  afterwards  ask  more  in  that  action  by  appeal.  Why  then  should  not  the  charger 
here  grant  a  similar  discharge  of  this  action  ? 

Some  of  the  Judges  were  moved  by  the  arguments  of  the  petitioner,  and  observed 
that  if  the  respondent  was  successful  in  the  House  of  Lords,  the  award  of  expences 
would  not  stand,  so  that  it  would  be  unjust  to  allow  it  to  be  executed  now,  unless  that 
appeal  was  to  be  relinquished.  That  this  was  not  a  usual  case  of  expences,  being 
almost  the  only  one  where  expences  had  been  given  to  the  unsuccessful  party,  and  that 
the  award-  of  expences  formed  an  inseparable  part  of  the  decree. 

On  the  other  side  it  was  observed,  that  this  award  of  expences  was  just  in  the  situa- 
tion of  an  interim  decree,  which  is  given  every  day.  That,  particularly,  it  is  quite 
common  to  give  a  party  his  expences,  and  at  the  same  time  find  that  he  is  entitled  to  go 
on  with  his  process.  That  this  award  of  expences  was  no  condition  or  inseparable  part 
of  the  decree  [39]  but  might  justly  be  enforced,  though  the  rest  should  be  appealed  or 
even  reversed. 

The  Court  "  Refused  the  petition." 


No.  13.  XIV.  F.C.  39.     8  Dec.  1807.     Lord  Justice-Clerk. 

Brown  and  Company,  Pursuer. — James  Moncrieff, 
Hutchison  Dunbar,  Defender. — Janus  Keay. 

Bill  of  Exchange. — Noting  a  bill  on  the  day  of  payment  is  good  negotiation,  though 
the  protest  be  not  extended  till  some  days  afterwards. 

Eobert  Ogle  of  London  drew  a  bill  for  L.125  on  Sinclair  Wright  of  that  city.     It 
was  indorsed  by  the  drawer  to  Hutchison  Dunbar  of  Edinburgh,  who  indorsed  it  to 
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Brown  and  Company  of  Leeds.  Brown  and  Company  indoised  it  to  their  bankers  in 
London,  Messrs.  Foster,  Lubbocks,  and  Company.  It  became  payable  on  the  3d  of  July 
1807,  that  being  the  last  day  of  grace ;  on  that  day  it  was  presented  for  payment ;  and 
payment  being  refused,  it  was  noted  by  William  Armstead  a  notary  in  the  usual  way, 
»2,  6  W.  A.  3d  July  1805." 

Thus  noted,  but  without  any  regular  instrument  of  protest,  it  was  returned  to 
Brown  and  Company  who  wrote  immediately  to  Dunbar  in  these  terms : 

"  The  bill  we  received  from  you  the  9tli  of  May  (say  R  Ogle  upon  Sinclair  Wright, 
Na  21  Whitehorse  Lane,  London,  from  the  30th  April  1805,  at  two  months,  amount 
LI 25.)  is  returned  to  us  for  non-payment,  hut,  not  being  protested,  have  returned  it  to 
our  bankers  to  have  the  needful  done.  When  we  receive  it,  shall  send  it  to  our  friend 
in  Edinburgh,  who  will  call  upon  you  for  payment." 

Dunbar  refused  to  pay  the  bill.  Brown  and  Company  gave  him  a  charge  for  pay- 
ment, which  he  suspended. 

The  suspender  stated  various  defences,  in  particular  that  the  bill  had  not  been  pro- 
tested in  due  time,  and  that  duo  notice  of  the  dishonour  was  not  given  to  him,  since 
the  letter  of  the  chargers  mentioned  the  bill  not  being  protested,  which  authorised  him 
to  think  that  it  was  not  negotiated,  nor  any  recourse  against  him  intended. 

The  Lord  Ordinary  "  Sustained  the  reasons  of  suspension." 

But  on  a  reclaiming  petition  and  answers,  the  Court  were  clear  that  the  noting  was 
sufficient  n^otiation,  and  that  the  letter,  signifying  only  that  [40]  the  bill  had  not  yet 
been  protested,  left  fully  to  be  understood  the  fact  that  it  had  been  noted,  which  is  a 
common  practice,  the  protest  being  afterwards  drawn  out  in  regular  form.  The  Court 
therefore  altered  the  Lord  Ordinary's  interlocutor,  and  sustained  the  recourse  against 
the  suspender. 

No.  14.  XR^  F.C.  40.     9  Dec.  1807.     Lord  CUenlee. 

Children  and  Grandchildren  of  David  Lindsay,  Pursuei-s. — Johji  Dickson. 

Egbert  Dott,  Defender. —  Will.  Ersldae, 

Fiar  and  Iji/erent^r. — An  heritable  subject  being  disponed,  to  a  grandfather  in  liferent, 
and  on  his  death  to  his  daughter  in  liferent,  and  to  her  children  by  a  certain  marriage 
in  fee,  with  an  express  reservation  in  favour  of  the  grandfather  of  power  to  alter  the 
destination  and  dispose  of  the  subject,  and  no  such  reservation  in  favour  of  the 
mother,  yet,  on  his  death,  the  fee  is  in  her  not  in  the  children. 

Janet  Lamberton,  having  received  money  from  her  father,  William  Lamberton  in 
trust  for  that  purpose,  purchased  a  tenement  of  houses,  and  took  the  disposition,  "  To 
and  in  favour  of  the  said  William  Lamberton  during  all  the  days  of  his  life,  and  after 
his  decease  to  the  said  Janet  Lamberton,  also  in  liferent  during  all  the  days  of  her  life, 
and  to  the  children  already  procreated  or  to  be  procreated  of  the  marriage  between  her 
and  David  Lindsay,  equally  among  them  in  fee."  A  clause  was  added  in  these  words : 
'*  As  also  providing  and  declaring,  that  it  shall  be  in  the  power  of  the  said  William 
Lamberton  by  himself  alone,  without  consent  of  the  said  Janet  Lamberton,  or  his  said 
spoQse,  or  their  foresaids,  to  alter  or  innovate  the  destination  contained  in  this  present 
dispositioii,  and  to  sell,  burden,  or  dispone  of  the  foresaid  subjects,  either  in  whole  or 
m  part,  to  any  other  person  or  persons  by  deed  under  his  hand,  at  any  time  during  his 
life,  as  fully  and  effectually  as  if  the  names  of  his  said  wife  and  daughter  had  not  been 
herein  mentioned." 

William  Lamberton  died. — Janet  took  possession  of  the  tenement ;  and  after  some 
years,  her  husband  being  then  dead,  she  disponed  it  to  Robert  Somerville,  who  disponed 
it  to  Robert  Dott  On  the  death  of  Janet  [11]  Lamberton,  her  children  and  grand- 
children (one  child  being  dead  and  represented  by  grandchildren)  brought  an  action 
of  declarator  and  reduction  to  establish  their  own  right  to  this  tenement,  and  set  aside 
that  of  Robert  Dott. 

The  interlocutor  of  the  Lord  Ordinary  was,  ^'  Repels  the  reasons  of  reduction,  and 
asaoilzies  the  defeoider." 

The  cause  came  before  the  Liner-house  by  petition  and  answers. 


12  CHILDREN,   t&c.   OF   DAVID   LINDSAY  V.  D0T1\  XlV.  f.C. 

Argument  for  pursuers. 

Isif  It  is  admitted,  that  in  competitions  between  the  rights  of  parents  and  children, 
a  parent  though,  ex  figura  verborum,  only  a  liferenter,  yet  is  often  found  to  be  fiar. 
But  this  has  not  been  found  where  the  parent  liferenter  is  only  an  interjected  person 
between  the  original  party  and  the  ultimate  fiar.  2dly,  In  this  case,  the  meaning  of  the 
term  liferent^  in  the  conception  of  William  Lamberton  the  testator,  is  quite  dear  and 
unequivocal  from  the  clause  which  he  has  added  in  relation  to  his  own  right.  He 
reserves  to  himself,  per  expressumy  the  right  of  disposal,  plainly  understanding,  that  if 
not  so  reserved,  it  would  not  have  been  retained  under  tibe  term  liferent.  But  he  uses 
the  very  same  term  in  the  same  way  in  bestowing  the  right  given  to  his  daughter,  so 
that  it  must  have  the  same  meaning ;  and  as  there  is  no  reservation  in  her  favour,  she 
can  have  nothing  more  than  a  liferent,  without  any  power  of  disposal.  This  clause, 
therefore,  is  just  equivalent  to  the  use  of  the  term  allenarly^  which  it  was  decided  in 
the  case  of  Newlands,  9th  July  1794,  did  restrict  the  right  of  a  parent  to  a  liferent,  in 
circumstances  similar  to  the  present  in  all  other  respects.  The  principle  of  that  case 
was  just  this,  that  the  voluntas  testatoris,  where  clearly  expressed,  must  be  effectual  to 
restrict  the  right  of  the  parent  to  a  liferent,  even  though  the  children  be  nascituri  ;  and 
that  the  principle,  that  a  fee  cannot  be  in  pendente^  must  give  way  to  the  will  of  the 
donor,  where  that  will  is  quite  unambiguous. 

But  in  this  case  the  children  were  not  nasdturi.  All  of  them  but  one  were  born 
before  the  deed  was  executed,  so  that  there  was  no  legal  difficulty  in  vesting  the  fee  in  them.^ 

Argument  for  defender. 

The  interpretation  of  a  clause  devising  heritage  to  a  parent  in  liferent,  and  his  or  her 
children  in  fee,  is  perfectly  established.  It  is  past  all  question  that  it  gives  the  fee  to 
the  parent.  For  an  example  of  this  rule,  it  is  sufficient  to  quote  the  case  of  Lillie 
against  Biddle,  4th  Dec.  1741.     Kilkerran  v.  Fiar,  p.  190. 

This  legal  interpretation  was  originally  adopted  in  contradiction  to  the  meaning  of 
the  testator,  and  it  would  be  so  still  if  his  meaning  could  be  [42]  supposed  different 
from  it.  But  in  truth  this  cannot  now  be  supposed.  The  legal  meaning  of  these  words 
has  been  so  long  fixed,  that  it  has  become  notorious  and  technical,  and  it  cannot  now  be 
supposed  that  a  testator  has  any  other  meaning.  In  framing  a  deed,  it  must  be  pre- 
sumed that  these  terms  are  used  in  the  technical  sense,  as  the  language  of  deeds,  not 
that  of  common  conversation. 

It  makes  no  difference  that  some  of  the  children  were  already  born  at  the  date  of  the 
disposition.  This  is  just  the  common  case,  where  the  clause  is  "  to  the  children  pro- 
created or  to  be  procreated,"  and  it  never  was  held  to  change  the  interpretation  of  that 
clause. 

Nor  can  the  reservation  of  the  full  right  to  this  subject  to  William  Lamberton  him- 
self, or  the  particular  form  of  this  reservation,  make  any  difference  in  the  effect  of  the 
disposition  to  his  daughter  in  liferent,  and  her  children  in  fee.  Whether  this  disposi- 
tion took  effect  in  his  favour  immediately,  or  at  his  death,  was  of  no  consequence  j  the 
form  and  meaning  of  it  remained  the  same. 

The  idea,  that  the  right  of  the  parent  being  interjected  between  that  of  the  original 
party  and  of  the  children,  must  be,  on  that  account,  confined  to  a  liferent^  is  totally 
unwarranted  by  any  reason  or  authority.  On  the  contrary,  this  circumstance  occurred, 
and  no  such  effect  was  given  to  it,  in  the  cases  of  Thomson  against  Lawson,  4th  Feb. 
1681 ;— that  of  Frog's  children,  25th  Nov.  1735,  Clerk  Home;— and  that  of  Campbell 
gainst  Neil,  14th  Feb.  1766. 

One  judge  expressed  his  opinion,  that  the  words  used  here  were  just  as  cleai'ly 
expressive  of  the  testator's  will,  that  the  fee  shoald  absolutely  not  be  in  the  parent,  as 
the  word  allenarly  in  the  case  of  Newlands ; — that  the  clause  of  revocation,  and  the 
use  of  the  words,  "  during  all  the  days  of  her  life,"  decidedly  shewed  this.  And,  there- 
fore, that  a  decision  similar  to  that  of  Newlands  should  be  given  in  this  case. 

The  rest  of  the  judges  thought,  that  though  the  decision  in  the  case  of  Newlands 
must  now  be  adhered  to,  yet  that,  on  the  principles  of  that  decision,  the  fee  must  in 
this  case  be  found  to  be  in  the  parent,  since  there  were  not  here  clesur  taxative  words 
excluding  her  from  it 

The  Court  '*  Adhered  to  the  interlocutor  of  the  Lord  Ordinary." 

^  There  were  some  specialties  also  insisted  on,  but  the  Court  did  not  pay  any 
regard  to  them. 
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Na  19.  XIV.  F.C.  50.     15  Dec  1807.     Lord  Woodhouselee. 

WnjiUM  Thomson,  Petitioner. — John  Clerk, 

PMic  Police — Nuisance. — Iron  Manufactory  within  Burgh  a  nuisance. 

The  petitioner,  for  the  purpose  of  establishing  an  extensive  iron  manufactory,  pur- 
chased certain  houses  situated  at  the  south  back  of  the  Ganongate  of  Edinburgh,  which 
had  formerly  been  possessed  by  the  Commissioners  of  the  Customs  as  coach-houses  and 
stables.  These  buildings  are  nearly  600  feet  from  St  John  Street,  and  lie  to  the 
eastward  of  the  road  to  St.  Leonard's  HilL 

At  the  southern  extremity  of  the  property  (which  is  bounded  by  the  south  back  of 
the  Canongate),  the  petitioner  erected  a  furnace  for  melting  pig  iron.  This  furnace 
was  worked  by  a  cylinder,  and  not  by  bellows,  so  that  the  production  of  smoke  was 
comparatively  small. 

Sir  John  Stewart,  Mr.  Haig,  and  others,  proprietors  in  the  vicinity,  presented  a  bill 
of  snspenaion  and  interdict  to  have  this  furnace  and  manufactory  removed  as  a  nuisance ; 
and  "  the  Lord  Ordinary  (Woodhouselee)  having  considered  this  bill,  with  the  answers 
and  replies,  passed  the  bill,  and  granted  the  interdict  as  craved." 

The  petitioner  reclaimed  to  the  Court  j  and  pleaded, 

1«^,  That  the  alleged  nuisance  was  not  of  an  intolerable  kind,  was  not  dangerous  to 
the  properties,  and  did  not  in  any  considerable  degree  impair  the  comfort  and  security 
of  the  neighbourhood. 

2r/,  That  this  part  of  the  town  was  the  situation  of  nuisances,  the  common  sewer  of 
that  cQstrict  of  the  city  disgorged  itself  in  this  quarter ;  and  nuisances  of  all  kinds, 
breweries,  bakehouses,  dunghills,  currying-shops,  and  tan-yards,  were  frequent  in  the 
vicinity. 

But  the  Lords  refused  the  petition,  and  remitted  to  the  Lord  Ordinary  to  pass 
thebOL  

Na  20.  XIV.  F.C.  51.     15  Dec.  1807.    Lord  Craig. 

DuKS  of  QuEENSBKBRY  and  LoED  HoPETON,  Pursuers. — OUlies,  Irving,  et  Murray, 

The  Officers  of  State,  Defenders. — Advocaium,  Solicitor,  Dav,  Monypenny,  et 

J,  H,  Mddcenzie, 

JuarisdictioTL — ^An  action  of  declarator  of  immunity  from  taxes  imposed  by  British 
statutes  is  not  competent  in  the  Court  of  Session. 

The  Duke  of  Queensberry  and  the  Earl  of  Hopeton,  proprietors  of  the  lead  mines 
of  Sanquhar  and  Leadhills,  raised  an  action  in  the  Court  of  Session  to  have  it  declared 
that  they  were  entitled  to  export  the  lead  produced  by  their  mines,  without  paying  any 
duty  to  the  Eling.  The  Duke  of  Queensberry  founded  his  claim  upon  an  act  of  the 
Parliament  of  Scotland,  passed  on  the  25th  March  1707.  The  Earl  of  Hopeton  rested 
his  upon  clauses  of  immunity  in  a  variety  of  charters  from  the  Crown,  the  last  of  which 
was  dated  in  the  year  1695.  Duties  to  a  certain  amount,  on  the  exportation  of  lead 
from  Scotland,  had  originally  been  imposed  by  Scotch  statutes  before  the  Union.  But 
these  were  repealed  by  the  6th  clause  in  the  act  of  Union,  when  the  duties  then  existing 
in  England  were  extended  over  Scotland  in  their  stead.  A  variety  of  subsequent  British 
statutes  had  imposed  additional  duties  on  the  exportation  of  lead.  From  all  these 
daties  the  pursuers  claimed  an  immunity. 

The  cause  came  before  the  Inner-house  by  report  from  the  Lord  Ordinary.  At 
advising,  a  doubt  was  started,  as  to  the  jurisdiction  of  the  Court  of  Session  in  the  cause, 
which  appeared  to  some  of  the  Judges  to  belong  exclusively  to  the  Court  of  Exchequer. 
A  hearing  in  presence,  and  afterwards  memorials,  were  ordered  on  this  point ;  on  advis- 
ing these  (March  10,  1807),  the  judgment  of  the  Court  was,  "  The  Lords  having  advised 
ihls  memorial  for  the  Officers  of  State,  together  with  that  given  in  for  the  pursuers,  they 
find  that  the  action  of  declarator  now  insisted  in  is  competent  to  proceed  in  this  Court ; 
therefore  sustain  their  jurisdiction  as  competent  to  decide  therein,  and  repel  the 
objections." 

The  cause  was  again  brought  before  the  Court  by  petition  and  answers. 
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Argument  for  the  Officers  of  State. 

1.  The  present  Court  of  Exchequer  of  Scotland  have  an  exclusive  jurisdiction  in 
questions  relating  to  the  King's  revenue.  The  jurisdiction  of  that  Court  is  derived  from 
two  sources ;  let,  From  the  power  of  the  old  Scotch  Court  of  Exchequer,  in  the  room  of 
which  it  was  substituted ;  2dly,  From  the  acts  of  Parliament  creating  the  present  Court. 
It  [52]  does  not  appear  necessary  to  enter  into  an  investigation  as  to  the  nature  of  the 
first.  The  jurisdiction  of  our  Scotch  Court  of  Exchequer  seems  never  to  have  been  very 
well  defined ;  and  the  Court  of  Session  do  not  seem  to  have  treated  it  with  much  respect. 
By  the  sixth  article  of  the  act  of  Union,  it  was  provided,  that  all  the  English 
revenue  laws  should  extend  to  Scotland.  These  laws  were  entirely  adapted  to  English 
procedure ;  indeed,  part  of  them  consisted  in  rules  of  English  procedure,  and  therefore 
a  Court  in  the  English  form  became  absolutely  necessary  for  enforcing  them  in  Scot- 
land. Accordingly  it  was  provided  in  the  19th  article,  "  T?icU  there  shoidd  he  a  Court 
of  Exchequer  in  Scotland  for  deciding  questions  concerning  the  revenues  of  customs  and 
excise  there,  having  the  same  power  and  authority  that  the  Court  of  Exchequer  in 
England  has" 

In  pursuance  of  this  article  of  Union,  the  statute  6th  Q.  Anne,  ch.  26,  was  passed, 
by  which  the  Court  of  Exchequer  in  Scotland  is  created  after  the  exact  model  of  the 
Ikiglish  Court  of  Exchequer,  and  is  declared  to  be  a  Court  of  revenue  and  judicature  for 
Scotland.  Its  jurisdiction  is  explicitly  defined  in  the  words  of  sect.  6.  The  whole  of 
this  jurisdiction  bestowed  on  the  Court  of  Exchequer  is  exclusive  jurisdiction.  The 
subjects  of  it  are  declared  over  and  over  again  to  be  annexed  to  the  said  Court ;  a  term 
which,  if  they  are  not  subjected  to  its  jurisdiction  exclusively,  can  have  no  meaning  at 
all,  since  they  had  previously  been  subjected  to  it  simply.  Indeed,  the  very  nature  of 
this  new  branch  of  jurisdiction,  as  it  required  a  new  court,  equally  required  that  the  old 
court  of  Scotland,  which  could  not  understand  it,  should  be  excluded  from  meddling 
with  it  Part  of  it  consisted  in  the  officisd  management  or  superintendence  of  the 
officers  of  revenue,  which  it  is  impossible  to  suppose  could  be  intended  to  be  shared  by 
any  other  Court  than  the  Exchequer,  and  yet  it  is  all  bestowed  by  the  same  form .  of 
words.     One  part  is  not  more  annexed  than  another. 

The  17th  section  of  the  same  act  accordingly,  which  confirms  the  extension  of  the 
whole  revenue  law  of  England  to  Scotland,  takes  it  for  granted  that  these  laws  were  to 
be  cognizable  solely  in  the  Court  of  Exchequer.  It  provides,  in  the  same  breath,  that 
they  shall  extend  to  Scotland  and  be  cognizable  in  the  Court  of  Exchequer : 

That  the  jurisdiction  of  the  Scotch  Court  of  Exchequer  was  meant  to  be  exclusive, 
may  also  be  inferred  from  this,  that  even  in  England  where  all  the  Courts  have  similar 
forms  of  procedure,  and  the  same  law,  yet  the  Court  of  Exchequer  has  an  exclusive 
jurisdiction  in  matters  of  revenue.  It  is  true,  that  there  the  other  courts  do  not  decline 
judging  in  cases  of  this  nature,  but  in  practice  they  are  prevented  from  doing  so  by 
injunctions  granted  by  the  Court  of  Exchequer,  prohibiting  the  parties  from  proceeding 
in  those  cases  in  any  other  Court.^  By  the  use  of  this  form  questions  of  revenue  there 
have  always  been  exclusively  appropriated  to  the  Court  of  Exchequer  in  practice,  so  that 
there  can  be  no  reason  to  doubt  what  the  legislature  intended  should  take  place  when 
they  annexed  them  to  our  Court  of  Exchequer.  The  reasons  for  appropriat-  [63]  -ing 
revenue  causes  to  the  Exchequer  in  Scotland  were  far  stronger  than  in  England,  and 
they  admitted  here  of  no  exception.  A  simple  annexation,  therefore,  superseded  in  this 
country  the  English  mode  of  vindicating  the  Exchequer's  jurisdiction. 

This  distinction  between  the  situation  of  the  courts  of  England  and  of  Scotland, 
sufficiently  appears  in  another  section  of  the  statute,  to  wit  section  7th,  where,  in 
providing  that  the  King  shall  have  the  same  prerogative  in  procedure  that  he  has  in 
England,  it  enacts  that  all  suits  for  any  revenues  payable  to  the  Crown  shall  be  in  the 
Court  of  Exchequer.  This  is  just  an  instance  of  the  general  annexation  of  such  actions 
to  the  Court  of  Exchequer,  and  it  is  the  strongest  case  of  it ;  for,  in  England,  the  Crown 
may  sue  in  any  Court,  though  it  can  be  sued  only  in  Exchequer.  It  cannot  be  supposed 
that  it  was  meant  to  allow  the  Crown  in  Scotland  to  be  sued  in  any  other  court,  when 
it  was  not  allowed  to  sue  but  in  Exchequer. 

This  interpretation  of  the  statute  has  accordingly  been  adopted  both  by  Bankton 
and  Erskine,  and  it  has  regulated  the  practice  of  these  courts.     See  Bank.  vol.  ii.  p. 

1  See  Anstruther's  Reports,  case  of  Cawthorn  v,  Campbell,  V.  i.  p.  205, 


XXV.  r.a  DUKE   of   QUEENSBERRY,  &c.  V,    OFFICERS   OF   STATE.  15 

534.  Eisk.  p.  51.  See  also  the  case  of  the  Receiver-General  of  the  Customs  against 
Fogoi,  Diet  voL  L  p.  507.  Mitchell  against  Commissioners  of  Supply,  27th  June  1743 ; 
— ^Bamsaj  against  Adderton,  17th  July  1747,  Kilkerran^  p.  308  j — Eyers  against  Hunter, 
19th  January  1711,  Forbes^  p.  481. 

If  the  Court  of  Session  had  possessed  a  jurisdiction  in  revenue  matters,  tlie  records 
of  this  Court  would  have  heen  full  of  actions  of  this  kind, — suspensions,  advocations, 
actions  of  all  kinds ;  and  above  all  declarators  relating  to  the  revenue  would  have  been 
common,  instead  of  which  they  are  quite  unknown. 

Nor  can  it  be  said  that  such  actions  have  been  excluded  by  section  6th  merely,  for 
they  would  have  been  actions  not  hy^  but  against  the  Crown.  In  the  case  of  Eamsay 
against  Adderton,  the  action  was  against  the  Crown,  and  yet  the  Court  refused  to  receive 
it.  The  opinion  of  Lord  Kilkerran  in  that  case  is  quite  free  from  any  distinction ;  nor 
is  there  any  vestige  in  our  practice  of  any  such  distinction  with  regard  to  the  exclusive 
juiiadictioQ  of  the  Exchequer  in  revenue  cases.  It  is  evident,  therefore,  that  the  practice 
of  the  Court  of  Session,  ever  since  the  Union,  has  proceeded  upon  the  above  interpreta- 
tion of  the  clause  annexing  revenue  jurisdiction  in  general  to  the  Exchequer  without 
any  exception  of  actions  against  the  Crown. 

This  jurisdiction,  which  is  shewn  to  be  exclusive,  comprehends  in  the  amplest  terms 
an  power,  judicial  and  otherwise,  for  hearing  and  determining  of  all  actions  and  questions 
in  law  or  equity  touching  the  King's  revenue,  and  in  particular  the  revenue  of  customs, 
sect  6th.     The  same  thing  appears  in  sect.  17th, 

IL  The  present  question  falls  under  this  exclusive  jurisdiction.  For  it  is  a  question 
in  law  touching  the  revenue.  It  is  a  question  arising  out  of  those  English  statutes,  of 
which  the  cognizance  was  given  to  the  Exchequer,  and  out  of  subsequent  British 
statutes,  which  it  cannot  be  denied  were  intended  by  the  Legislature  to  be  in  exactly 
the  same  situation.  It  is  a  declarator  of  the  meaning  of  those  statutes.  It  can  be 
nothing  else;  for  it  is  impossible  that  the  Court  can  declare  an  immunity  from 
[543  subsequent  statutes,  unless  the  meaning  of  these  statutes  be  declared.  Unless  that 
be  declared,  it  matters  nothing  what  was  the  original  purport  or  validity  of  the  grants 
of  the  pursuers.  A  declarator  of  that  alone  is  in  itself  quite  ineffective,  and  it  might 
torn  oat  perfectly  nugatory.  At  all  events,  that  is  not  the  nature  of  the  present  action, 
which  expressly  demands  an  immunity  from  those  statutes,  and  is  directiy  intended  to 
take  sway  a  part  of  the  revenue  of  customs. 

It  IB  said  that  this  is  a  declaratory  action,  not  a  petitory  action ;  but  there  is  no 
distinction  in  the  statute  between  one  and  the  other,  and  the  terms  of  it  equally  embrace 
both.  It  is  true  that  the  Scotch  form  of  declaratory  actions  is  not  known  in  the  Court 
of  Exchequer ;  but  the  same  questions  which  are  tried  by  that  form  may  be  substantially 
determined  by  the  forms  which  are  known  in  Exchequer.  There  was  no  reason,  there- 
fore, why  the  statute  6th  of  Queen  Anne  should  not  commit  all  questions  relating  to 
the  revenue  to  the  forms  of  the  Court  of  Exchequer,  the  only  forms  that  are  known  in 
England.  Kor  can  we  complain  of  this,  since  by  the  treaty  of  Union  it  was  agreed, 
that  in  matters  of  revenue,  Scotland  and  England  should  be  on  a  level. 

Further,  if  petitory  actions  in  revenue  cases  be  incompetent,  declaratory  must  be  so 
too ;  for  if  they  are  not,  then  every  action  may  be  turned  into  a  declaratory  form,  and 
the  exclusive  jurisdiction  eluded  altogether.  In  fact  there  is  a  declarator  included  in 
every  petitory  action ;  and  it  would  only  be  necessary  to  leave  out  the  petitory  part  of 
the  conclusions. 

If  declarators  were  thus  allowed  where  petitory  jurisdiction  was  exclusively  appropri- 
ated to  another  and  not  inferior  Court)  a  collision  of  jurisdiction  would  take  place  in 
opposition  to  the  principle  upon  which  it  is  observed  by  Lord  Kaimes  all  our  jurisdic- 
tions are  arranged,  Law  Tracts,  p.  243.  For  the  same  question  might  be  tried  in  two 
courts  at  the  same  moment,  and  determined  opposite  ways;  one  might  declare  the 
immunity,  while  the  other  might  levy  the  duties ;  or  a  declarator  of  immunity  might 
follow  after  the  duties  had  been  ordered  by  Exchequer  to  be  levied.  Here  would  l^  a 
complete  collision  j  neither  court  would  be  bound  to  yield  to  the  other. 

III.  Nor  does  this  action  come  under  any  of  the  special  exceptions  to  that  jurisdic- 
tion in  revenue  matters  created  by  the  statute. 

The  first  of  these,  in  section  8th,  is  not  said  to  have  any  application  to  this  case. 
The  only  other  exception,  which  is  in  section  22d,  is  equally  inapplicable.     This  is 
not  a  question  regarding  "  the  validity  or  invalidity  and  preference  of  the  title  of  the 


1 6  DUKE   OF  QUBENSBERRY,   Ac.   V.    OFFICERS  OF  STATE.  XIV.  F.O, 

Crown,  to  any  honours,  manors,  lands,  tenements,  hereditaments,  or  casualties."  It 
relates  to  the  revenue  of  customs  which  cannot  come  under  any  of  these  denominations. 
This  clause  in  the  statute,  on  the  other  hand,  relates  to  that  part  of  the  income  of  the 
Crown  commonly  called  Grown  rents  and  casualties,  not  to  the  public  taxes — to  the 
private  patrimony,  not  the  public  revenue  of  the  Crown. 

It  has  been  said  that  the  titles  of  the  pursuers  are  inf eftments ;  and  that  by  acta 
1640,  22,  and  1661,  59,  the  Exchequer  cannot  judge  in  questions  concerning  the  vfJidity 
or  invalidity  of  infeftments. 

But  these  statutes  apply  only  to  the  old  Scotch  Court  of  Exchequer,  and  have  no 
application  to  the  present.  The  act  6th  Queen  Anne  con-  [66]  -tains  no  notice  of  them, 
nor  adopts  any  limitation  in  the  jurisdiction  of  Exchequer,  but  those  already  mentioned. 
Besides,  this  question  is  not  a  question  concerning  the  validity  or  invalidity  of  infeft- 
ments. It  relates  to  immunities  from  custom  which  have  no  necessary  connection  with 
infeftment.  That  of  the  Duke  of  Queensberry  rests  on  a  Scotch  Act  of  Parliament, 
that  of  the  Earl  of  Hopetoun  was  originally  contained  in  a  tack. 

But  if  there  was  ever  any  reason  for  doubting  that  the  jurisdiction  of  the  Exchequer 
embraced  this  case,  that  doubt  has  been  determined  by  a  sufficient  authority.  For  this 
very  case,  in  so  far  as  relates  to  the  Earl  of  Hopetoun,  has  been  repeatedly  before  the 
Court  of  Exchequer.  Nay  it  was  judged  of  by  the  Scotch  Court  of  Exchequer,  before 
the  Union,  and  before  the  Act  1706,  while  the  Acts  1640  and  1661  were  in  full  force. 
In  the  year  1694,  the  Court  of  Exchequer  were  aided  in  investigating  it  by  a  committee 
of  Lord  President  Stair,  Lords  Newliston,  Anstruther,  and  FountainhaU,  who  drew  up 
a  report  on  the  subject,  bearing  that  the  exemption  might  be  secured  by  an  Act  of 
Exchequer.  The  case  of  Pitforran  is  another  instance  where  the  jurisdiction  of  the 
Exchequer  has  been  without  objection  sustained  in  a  similar  question.^ 

Argument  for  the  pursuers. 

I.  &  n.  The  Court  of  Session  was  originally  instituted  (Act  17th  May  1532)  with  a 
universal  jurisdiction  in  all  questions  of  civil  right  This  was  declared  by  express 
statute  (Act  1567,  ch.  18)  in  relation  to  infeftments  ratified  in  Parliament,  the  only 
cases  in  which  it  was  ever  disputed ;  and  this  universal  jurisdiction  was  undisputed  at 
the  period  of  the  Union. 

Previous  to  that  period,  the  Scotch  Court  of  Exchequer  never  sat  as  a  regular  court 
of  law.2  The  duties  they  performed  were  chiefly  ministerial.  They  were,  in  short, 
very  similar  to  a  chamber  of  accounts.  The  Lords  Treasurer  and  auditors  appear  to 
have  possessed  the  same  powers  possessed  by  the  Lords  of  the  Treasury  at  present,  and 
to  have  exercised  them  in  nearly  the  same  way.  See  7th  Parliament  of  James  Y.  ch. 
94  ;  and  11th  Parliament  of  James  VI.  ch.  63,  64,  65,  78. 

This  Exchequer  of  Scotland  at  one  time,  indeed,  received  some  considerable  powers, 
by  Act  1  Charles  I.  ch.  18.  But  these  were  soon  taken  away  by  Act  of  the  Estates 
1640,  ch.  22,  re-enacted  by  Act  1  Charles  XL  chap.  59  (see  Lord  Stair,  b.  iv.  tit.  1,  p. 
29).  The  statute  1672,  chap.  16,  was  made  for  regulating  the  judicatures  of  Scotland; 
but  it  has  no  provision,  nor  even  notice,  relating  to  the  judicisd  power  of  the  Court  of 
Exchequer. 

Sir  George  Mackenzie,  in  one  place  (Mackenzie's  Crim.  Law,  part  2,  tit.  7),  observes 
that  the  members  of  the  Exchequer  are  only  his  Majesty's  [66]  chamberlains ;  and  in 
another  (Mackenzie's  Obser.  1  Charles  I.  chap.  18)  he  says  that  though  they  are  com- 
petent to  discuss  suspensions  of  customs  or  other  parts  of  the  revenue,  where  there  is 
clear  law  or  constant  use  of  payment^  yet  the  Court  of  Session  are  judges  competent  to 
clear  what  is  law,  or  to  interpret  Acts  of  Parliament. 

Even  in  these  cases,  it  does  not  appear  they  had  any  exclusive  cognisance,  for  such 
suspensions  were  competent  and  usual  in  the  Court  of  Session,  Act  of  Sederunt,  6th 
Dec.  1677,  and  see  State  of  Scotland,  p.  114. — The  only  instance  where  there  is  any 

^  In  this  case  an  exemption  from  duty  on  coals,  founded  on  an  act  of  exemption 
under  the  privy  seal,  dated  21st  December  1706,  ratified  in  Parliament  21st  March 
1707,  and  followed  by  possession  of  exemption,  was  sustained  by  a  judgment  of  the 
Barons  of  Exchequer,  dated  21st  July  1738. 

2  See  records  of  Exchequer, — account  of  it  in  the  report  on  the  records  of  the  king- 
dom, p.  413. 
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appeaiance  of  the  Court  of  Exchequer  calling  in  question  the  jurisdiction  of  the  Court 
of  Session,  appears  in  the  letter  from  Charles  II.  to  the  Lords  of  Session ;  and  in  that 
letter  the  determination  of  the  King  is  adverse  to  the  claim  of  the  Exchequer.  Stair's 
Decisions,  14th  June  1665. 

Lord  Stair  has  also  reported  a  number  of  cases  relating  to  the  revenue,  which  were 
tried,  it  appears,  without  objection,  in  the  Court  of  Session. — See  Index  to  Stair's  Dec. 
article  Tascation,  It  seems  therefore  not  to  be  uncertain,  but  quite  clear,  that  the 
Court  of  Exchequer,  prior  to  the  Union,  had  no  exclusive  jurisdiction,  properly  so 
called,  at  alL 

But  it  is  still  clearer  that  the  dedaraiory  jurisdiction  of  the  Court  of  Session  was 
universal,  and  was  not  excluded  in  any  branch  by  that  of  the  Court  of  Exchequer. 

It  is  necessary  to  attend  to  the  nature  of  this  latter  kind  of  jurisdiction,  which,  in 
the  first  place,  is  not  merely  superfluous,  nor  diflfers  only  in  form,  but  essentially  from 
petitory.  The  direct  subject  of  investigation  in  a  petitory,  and  in  a  declaratory  action, 
can  never  be  the  same.  The  judgment  prayed  for,  and  the  inconvenience  to  be 
remedied,  are  different  If  this  action  were  petitory,  the  demand  would  be  for  pay- 
ment^ or  for  repetition  of  certain  specific  sums  of  duty,  the  general  right  of  the  Crown 
to  levy  sach  duties,  or  of  the  subject  to  exemption,  would  be  considered  only  incident- 
ally. But  being  declaratory,  the  direct  object  of  it  is  to  ascertain  a  general  right  or 
privilege  ;  and  it  has  no  relation  to  any  specific  sums  of  duty.  The  judgment  can  affect 
only  t^s  general  rights  and  caimot  supersede  actions  in  particular  cases,  but  only  pre- 
pare for  them. 

Nor  can  petitory  actions  supersede  declaratory.  Various  cases  may  be  figured,  in 
which  parties  may  have  the  strongest  interest  to  have  their  rights  ascertained,  where  yet 
they  cannot  bring  a  petitory  action.  This  is  indeed  quite  notorious  in  our  practice.  It 
has  been  a  maxim  in  the  law  of  some  countries,  and  particularly  in  the  civil  law,  that  he 
who  is  in  possession  has  no  occasion  for  an  action.  Hence,  with  the  civilians,  all 
actions  are  said  to  be  petitory,  although  certain  declaratory  ones  were  of  necessity 
admitted  even  by  them.  In  this  country,  we  hold,  on  the  contrary,  that  the  owner  is 
entitled,  not  only  to  possess,  but  to  have  the  quiet  and  secure  possession ;  and  we  there- 
fore admit  of  declarators  in  all  cases  where  it  is  conceived  necessary  to  preclude  future 
challenge  of  a  right. 

Nor  is  there  any  thing  nugatory  in  the  existence  of  a  declaratory  jurisdiction  dis- 
tinct from  a  petitory.  The  instance  of  the  commissarial  jurisdiction  sufficiently  proves 
this,  for  it  is  chiefly  declaratory,  and  extends  to  the  declaring  of  general  rights,  which 
the  commissaries  are  far  from  [67]  having  the  power  of  enforcing  by  any  petitory  juris- 
diction«  It  is  sufficient  that  other  courts  are  bound  in  law  to  consider  the  declaratory 
judgment  as  a  ?ie8  judicat<iy  and  to  apply  it  without  a  new  discussion  in  all  the  peti- 
tory questions  involving  it.  So  long  as  no  declaratory  judgment  is  pronounced  by  the 
proper  court,  other  courts,  having  petitory  jurisdiction,  may  decide  the  same  point 
incidentally  in  petitory  questions ;  but  wherever  it  is  pronounced,  their  judgments  in 
these  questions  must  be  regulated  by  it ;  so  that  there  cannot  possibly  be  any  collision 
of  judgment&  The  observations  of  Lord  Kaimes  have  no  application  to  such  a  case  as 
thia,  otherwise  they  would  be  contrary  to  our  common  and  notorious  practice. 

Such  being  the  nature  of  declaratory  jurisdiction,  and  the  Court  of  Session  being  at 
the  Union  in  full  possession  of  it,  by  the  19  th  article  of  the  Treaty  of  Union,  it  was 
declared,  that  the  Court  of  Session  "  shall  remain  in  all  time  coming  in  Scotland  as  it 
is  now  constituted  by  the  laws  of  that  kingdom,  and  with  the  same  authority  and 
privileges  as  before  the  Union." — After  which  the  words  of  any  statute  must  be  very 
express  by  which  any  part  of  the  jurisdiction  of  that  Court  is  taken  away. 

The  6th  section,  which  constitutes  the  jurisdiction  of  the  Exchequer,  has  no  such 
explicit  mention,  nor  indeed  any  mention  of  exclusive  jurisdiction.  The  term  "  annex," 
merely  means  to  join  firmly.  It  clearly  bestows  this  jurisdiction  on  the  Exchequer,  but 
does  not  exclude  other  courts. 

The  7th  section  alone  creates  any  exclusive  jurisdiction,  and  this  is  confined  to 
petitory  actions  for  debts  due  to  the  Crown. 

All  the  other  parts  of  the  act  are  consistent  with  this  interpretation,  and  the  decisions 
quoted  on  the  other  side  were  all  given  in  cases  which  came  under  this  section  7th. 
That  of  Bamsay  against  Adderton  properly  related  to  Justices  of  the  Peace  only,  not 
the  Court  of  Session,  and  was  upon  a  special  statute,  6th  Geo.  I. 
F.C.  VOL.  I.  2 
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On  the  other  hand,  the  Court  of  Session  judged  without  objection  in  questions 
arisiug  out  of  revenue  statutes,  in  the  cases  of  Hamilton  against  Legrand,  4th  Dec. 
1733,  Diet.  V.  i.  p.  507.— William  Reid,  19th  July  1765.— Ogilvy  against  Wingate,  Ist 
Feb.  1791.^ — Locke  against  Tweedie,  3d  Dec.  1793. — Eobertson  against  Jardine,  6th 
July  1802. 

These  cases  were  held  not  to  belong  exclusively  to  the  Exchequer,  because,  though 
not  declaratory,  they  were  not  actions  by  the  Grown  for  its  revenue.  But  with  regaurd 
to  declaratory  actions,  the  matter  is  still  plainer.  These  could  not  be  transferred 
exclusively  to  the  Court  of  Exchequer,  because  the  forms  of  Exchequer  do  not  admit 
of  any  declaratory  action.  There  is  no  clause  in  the  statute  simply  extinguishing  the 
declaratory  branch, — a  distinct  and  valuable  branch  of  the  jurisdiction  of  the  Court  of 
Session,  in  all  questions  having  relation  to  the  revenue.  Sect.  6th,  even  if  annexing 
means  exdtuivdy  annexing,  cannot  affect  this  jurisdiction,  which  is  not  annexed  at  all 
to  the  Court  of  Exchequer. 

As  to  the  English  Court  of  Exchequer,  the  exclusive  power  of  that  Court  rests  on 
the  prerogative  of  the  Crown,  which  may  sue  in  any  court  it  pleases,  and  may  be  sued, 
in  any  court,  unless  an  injunction  is  moved  in  Exchequer  by  the  Crown  counsel.  If 
this  is  to  be  the  rule  here,  [68]  there  can  be  no  doubt  of  the  competency  of  the 
present  action,  since  the  Crown  counsel  have  never  moved  for  any  injunction. 

III.  But,  further,  supposing  the  present  question  to  fall  under  the  general  rule  laid 
down  in  the  6th  section  of  the  act  of  Queen  Anne,  it  does  also  fall  under  the  exceptions 
made  by  the  same  act,  from  that  rule. 

When  the  extension  of  the  English  revenue  law  to  Scotland  led  to  the  establish- 
ment of  an  English  court  here,  our  ancestors  were  careful  to  prevent  that  important 
branch  of  our  law  which  relates  to  heritable  rights  from  being  taken  away  in  any 
degree,  by  this  new  establishment,  from  our  own  municipal  courts. 

Accordingly,  the  statute  establishing  the  Court  of  Exchequer  provides  for  the  two 
cases  in  which  this  might  have  happened,  1st.  By  section  8,  for  the  case  where  the 
Crown  claimed  heritable  rights  in  execution  for  debt, — 2dly,  By  section  22,  for  the  case 
where  it  claimed  such  right  directly  by  purchase,  forfeiture,  or  any  other  title. 

It  cannot  be  imagined,  that  in  this  last  provision  it  was  meant  to  make  a  distinction 
between  the  case  where  the  validity  of  the  Crown's  title  was  directly  disputed,  and  that 
where  the  Crown's  right  depended  on  the  disputed  validity  of  the  subject's  title.  In 
questions  of  servitude,  for  instance,  whether  the  Crown  claimed  a  servitude  on  its  own 
title,  or  claimed  an  immunity  from  servitude  by  impugning  the  title  of  a  subject  to  a 
servitude  on  its  lands,  the  case  would  equally  fall  under  the  terms  of  this  section  22. 
The  present  case,  therefore,  where  the  Crown  claims  a  right  by  denying  the  validity  of 
an  heritable  right  in  the  pursuers,  must  fall  under  it :  For  the  rights  of  the  pursuers 
are  undoubtedly  heritable,  since  they  are  inseparably  connected  with  lands,  and  are 
carried  as  pertinents  of  the  rights  of  property  in  lands  by  infeftment,  just  as  a  servi- 
tude of  road  is.     They  fall  strictly  under  the  term  hereditament,  used  in  section  22. 

It  is  very  true,  that  the  committee  of  Judges  of  the  Court  of  Session,  to  whom  the 
Lords  of  Exchequer  referred  the  claim  of  the  predecessor  of  Lord  Hopetoun,  did  declare, 
that  redress  might  be  afforded  to  him  '*  by  an  act  of  Exchequer,  without  a  reduction," 
because  the  Exchequer  could  prohibit  the  King's  officers  from  levying  the  duties ;  but 
the  very  expression  shews  that  the  regular  form  would  have  been  a  reduction,  which 
must  have  been  in  the  Court  of  Session. 

In  the  case  of  Pitferran,  the  officers  of  the  Crown  had  accepted  of  conditional  bonds 
for  the  duties,  and  they  demanded  the  sums  contained  in  the  bonds.  The  direct  object 
of  the  action  was  therefore  a  specific  debt  due  to  the  Crown ;  and,  indeed,  a  suit  for 
the  payment  of  a  bond  granted  for  duties,  is  one  of  those  which  the  7th  section  of  the 
Act  of  Queen  Anne  expressly  declares  shidl  be  in  the  Court  of  Exchequer. 

lY.  There  is  still  another  view  which  may  be  taken  of  the  present  question.  From 
the  provisions  of  the  treaty  of  Union,  in  regard  to  these  rights  of  exemption,  the  juris- 
diction of  this  Court  must  extend  to  them,  whatever  construction  might  be  put  on  the 
Act  of  the  6th  of  Queen  Anne  when  considered  by  itself. 

This  Act  must  have  been  in  contemplation  at  the  time  of  the  treaty,  and  only 
follows  out  and  completes  the  measures  then  agreed  upon.      It  must  be  explained, 

^  Affirmed  on  Appeal. 
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therefore,  in  consistence  with  the  act  of  Union.  [59]  Now,  the  6th  article  of  this 
Act,  which  provides  that  the  duties  of  customs  and  excise  payable  in  England  shall  be 
extended  to  this  country,  or  which,  in  other  words,  declares  that  the  English  revenue 
law  is  to  be  received  in  Scotland,  expressly  excepts  such  exemptions  as  those  of  the 
respondent.  The  object  of  this  saving  clause  is  to  preserve  such  private  rights  of 
exemption  from  the  operation  of  the  English  revenue  law,  and  to  leave  their  validity 
and  extent  to  be  regulated  as  before  by  the  law  of  Scotland,  and  of  course  to  be  tried 
in  the  municipal  courts  of  Scotland  to  whom  the  administration  of  that  law  was  left 

Under  this  article,  then,  the  pursuers  have  a  right  to  have  their  exemptions  main- 
tained entire  as  they  stood  at  the  date  of  the  Union,  and  to  have  this  done  by  a  judg* 
ment  of  the  Court  of  Session. 

Eeplied  for  the  defenders. 

IL  The  case  of  Eeid  was  an  action  of  damages,  not  for  what  was  done  in  execution 
of  excise  duty,  but  for  what  was  done  under  a  false  pretence  of  that  duty.  It  appears 
to  have  been  entered  on  the  books  of  sederunt,  in  order  to  shew  that  the  Court  of 
Session  did  not  approve  of  the  practice  of  removing  cases  from  them  by  injunction ; 
but  that  only  shews  that  they  regarded  the  proper  jurisdiction  of  the  Exchequer  as 
simply  exclusive,  and  not  requiring  any  such  form  to  protect  it. 

The  case  of  Wingate  was  brought  into  this  Court  by  appeal  from  the  Justices  of  the 
Peace,  to  whom  a  peculiar  jurisdiction  in  such  cases  is  given  by  statute.  Nor  does  it 
appear  that  the  point  of  jurisdiction  was  ever  considered  in  that  case.  Besides,  it  was 
aigaed  in  that  case,  that  the  landlord's  right  was  one  which  came  under  the  first 
exception  of  the  statute  of  Queen  Anne  as  a  real  right ;  and  though  the  argument  is 
not  a  very  good  one,  it  might  naturally  induce  the  Court  not  to  reject  the  cause  till 
they  ascertained  whether  it  did  so  or  not,  since,  if  it  did,  it  was  supposed  that  the  right 
fell  under  the  jurisdiction  of  the  Court  of  Session  like  a  right  to  lands. 

The  two  other  cases,  of  the  factor  on  the  estate  of  Leslie  against  Tweedie,  3d  Dec. 
1793, — and  of  Robertson  against  Jardine,  6th  July  1802,  which  were  decided  on  the 
authority  of  the  case  of  Wingate,  seem  to  have  been  similar  to  it  in  so  far  as  regards 
the  present  question.  They  came  before  the  Court  of  Session  by  appeal  from  the 
Justices  of  the  Peace,  to  whom  a  peculiar  jurisdiction  is  given  by  statute;  and  in 
neitha  of  these  cases  does  any  objection  to  the  jurisdiction  seem  to  have  been  at  all  in 
contemplation. 

lY.  The  exemptions  saved  by  the  Act  of  Union,  are  exemptions  from  duty^  not  from 
moenue  jurisdictuyriy  and  the  jurisdiction  of  the  Court  of  Exchequer  extends  to  the 
interpretation  of  the  Act  of  Union  as  well  as  of  any  other  Act,  in  so  far  as  it  relates  to 
the  revenue. 

On  advising  the  reclaiming  petition  and  answers,  the  interlocutor  of  Court  was, 
''Alter  their  interlocutor  reclaimed  against,  sustain  the  objections  which  have  been 
stated  to  the  jurisdiction  of  this  Court,  and  dismiss  the  action  of  declarator  as  incom- 
petent, and  decern." 

[60]  The  Court  was  much  divided  in  opinion ; — the  last  interlocutor  was  pronounced 
by  a  minority  of  seven  to  six,  the  Lord  President  being  against  the  decision. 

It  was  particularly  observed  on  the  Bench,  on  the  side  of  the  majority,  which  in 
general  adopted  the  arguments  of  the  defenders, 

That  the  Exchequer  certainly  had  an  exclusive  jurisdiction  in  matters  of  revenue. 
Bat  that  this  would  be  taken  away  from  them  altogether,  if  they  might  in  every  case 
be  controuled  by  a  judgment  of  this  Court,  obtained  in  the  very  same  question  by  a 
declaratory  action.  That  that  might  certainly  be  done  if  this  Court  exercised  an 
unlimited  declaratory  jurisdiction  in  revenue  questions,  since  every  action  in  Exchequer 
might  be  met  by  a  counter-declaratory  action  in  the  Court  of  Session :  That  a  collision 
snd  contradiction  of  judgments  must  ensue  if  this  were  permitted,  because  the  Court  of 
Exchequer  is  a  Supreme  Court,  with  full  jurisdiction  in  relation  to  revenue  questions, 
and  no  ways  bound  to  alter  its  decisions,  or  rules  of  decision  established  by  its  own 
judgments,  in  consequence  of  any  declaratory  judgment  of  this  Court.  But  that  this 
is  prevented  by  the  exclusive  transference  of  all  questions  of  revenue  to  them,  to  be 
deeided  according  to  their  forms,  such  as  they  are. 

That  the  instance  of  the  Commissary  Court  is  not  conclusive,  because  that  court  is 
not  supreme,  and  because  it  has  a  defined  and  limited  declaratory  jurisdiction. 
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On  the  other  side  it  was  observed,  in  addition  to  the  arguments  of  the  pursuers, 
which  were  generally  adopted  by  the  minority, 

That  the  question  arises  on  the  construction  of  a  clause  in  the  Act  of  Union,  not 
the  only  clause  in  that  Act  which  requires  construction :  That  it  would  be  extraordinary 
if  it  was  not  competent  to  get  an  interpretation  of  the  Act  of  Union  by  the  Supreme 
Civil  Court  of  this  country :  That,  supposing  a  question  as  to  the  provision  of  the 
ecclesiastical  establishment  of  this  country  were  stirred,  this  could  not  be  referred  to 
the  General  Assembly,  but  to  the  Supreme  Civil  Court ;  or  if  a  question  were  to  arise 
on  that  Act  relative  to  the  rights  of  the  Court  of  Admiralty,  that  question  must  be 
tried  in  this  Court :  That,  supposing  an  officer  should  levy  duties  in  violation  of  the 
Act  of  Union,  the  Court  of  Session  is  certainly  competent  to  try  that  question :  That,  in 
the  same  way,  it  is  here  pleaded,  that  the  pursuers  have  private  rights  which,  by  the 
Act  of  Union,  are  exempted  from  the  revenue  law,  and  the  Court  of  Session  must 
determine  whether  they  are  so  or  not. 


No.  22.  XIV.  F.a  63.     12  Jan.  1808. 

Sir  James  Norcliffe  Innes  and  Brigadier-General  Walter  Ker  of  littledean, 
and  Richard  Hotchkis,  Writer  to  the  Signet,  his  Attorney,  Pursuers. — 
Ilobt  Graigie,  Thomas  Thomson^  et  Ad.  Gillies. 


John  Bellkfdbn  Ker,  Esq.,  Defender. — John  Glerh 

Tailzie. — ^Under  a  clause,  "  Reserving  always  liberty  and  privilege  to  our  saids  aires 
of  tailzie  to  grant  fews,  tacks,  and  rentals  of  sick  parts  and  portions  of  the  said  estate 
and  living  as  they  sail  think  fitting,  providing  the  samen  be  not  made  and  granted  in 
hurt  and  diminution  of  ther  rental,"  the  heir  found  not  entitled,  by  one  gratuitous  act, 
to  feu  out  the  whole  estate  for  the  purpose  of  altering  the  order  of  succession. 

[A  full  report  will  be  found  of  this  stage  in  5  Pat.  609,  2  S.R.R  (H.L.)  467,  and 
of  the  subsequent  stage  in  2  Dow  149,  3  S.RR  (H.L.)  154.] 


No.  23.  XIV.  F.C.  76.     14  Jan.  1808.     Lord  Cullen. 

Atkinson,  Mure,  and  Bogle,  Pursuers. — J.  W.  Murray. 

Learmonth  and  Lindsay,  Defenders. — W.  Boswdl 

Confirmation. — Ist,  Arrestment  used  in  the  hands  of  [debtors  to  a  deceased  person  in 
an  action  directed  against]  the  nearest  in  kin,  before  confirmation,  is  inept. 

2d,  In  a  competition  between  an  arrestment  in  the  hands  of  the  nearest  in  kin, 
partially  confirmed,  and  a  confirmation  as  executor  creditor,  ad  omissa,  the  former 
attaches  no  more  than  the  fund  specially  confirmed,  and  the  latter  is  the  only  valid 
diligence  by  which  the  remainder  can  be  attached. 

Archibald  Hamilton,  residing  in  St.  Domingo,  was  indebted  to  Atkinson,  Mure, 
and  Bogle,  to  the  amount  of  L.4919  sterling,  and  was  likewise  indebted  to  Learmonth 
and  Lindsay  to  the  amount  of  L.1567  sterling.  Hamilton  remitted  money  to  John 
Miller  in  Glasgow,  to  the  amount  of  L.5717  sterling,  by  whom  it  was  placed  in  the 
branch  of  the  Royal  Bank  of  Scotland  there.  John  Miller  shortly  af terwsuxls  died ;  and 
George  his  brother  acted  as  his  executor. 

In  the  year.  1799,  Hamilton  died  abroad,  and  left  a  will,  wherein  he  appointed 
certain  executors,  of  whom  several  resided  abroad,  and  all  ultimately  declined  to 
accept  or  act. 

To  secure  this  fund  the  parties  proceeded  in  the  following  manner : 

Learmonth  and  Lindsay,  on  the  25th  July  and  12th  December  1799,  executed  an 
arrestment  to  found  jurisdiction ;  and  having  raised  an  action  of  constitution  before  the 
Admiralty  Court,  against  the  testamentary  executors  of  Hamilton,  and  against  Mrs. 
Mary  Hamilton  his  sister  and  nearest  in  kin,  arrested  the  fund  in  medio  on  the  27th 
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March  azid  4th  July  1800.  At  this  time  Mrs.  Mary  Hamilton  had  not  made  up  any 
title  by  confirmation ;  and  having  renounced  she  was  assoilzied  from  the  action  of 
constitution.  Learmonth  and  Lindsay,  however,  raised  a  reduction  of  this  decree,  and 
obtained  a  decree  of  reduction,  constitution,  and  payment  against  her  on  25th  July 
1803. 

Atkinson,  Mure,  and  Bogle,  on  the  29th  and  30th  December  1801,  executed  an 
arrstment  to  found  jurisdiction ;  and  having  raised  a  process  of  constitution  against 
the  testamentary  executors,  and  Mrs.  Mary  Hamilton,  arrested  the  fund  in  medio  on  the 
4th  and  5th  January  1802,  while  it  lay  in  the  branch  of  the  bank,  Glasgow ;  and  on 
the  13th  and  17th  January  1803  after,  it  was  removed  to  the  Bank  of  Scotland  in 
Edinburgh. 

On  the  9th  March  1801,  Mrs.  Mary  Hamilton,  as  nearest  in  kin  to  Archibald 
Hamilton,  expede  a  partial  confirmation  to  the  extent  of  L.100  sterling.  Farther, 
Atkinson,  Mure,  and  Bogle  expede  a  confirmation  quoad  omissa,  as  executor  creditor 
U>  HamUton,  on  the  SthFebruary  1803,  on  discovering  that  the  confirmation  expede 
by  Mrs  Hamilton  was  [77]  a  partial  one.  On  the  11th  February  1802,  Geoi^e  Miller 
had  raised  a  process  of  multiplepoinding,  in  the  course  of  which  the  above  interests 
were  produced. 

Atkinson,  Mure,  and  Bogle  objected  to  the  diligences  produced  by  Learmonth  and 
Lindsay,  let,  That  their  arrestments  being  laid  prior  to  the  date  of  Mrs.  Mary  Hamil- 
ton's titie  as  executor  by  confirmation,  were  inept.  2^,  That  even  if  the  arrestments 
had  been  effectual,  yet  as  Mrs.  Mary  Hamilton  had  only  expede  a  partial  confirma- 
tion to  the  extent  of  L.100  sterling,  the  arrestments  could  only  attach  to  that  amount ; 
and  therefore  the  confirmation  as  executor  creditor  qtwad  omissa,  was  the  regular  and 
preferable  diligence.     27th  July  1779,  Sloan  Laurie  against  Spalding  Gordon. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  :  '*  Finds  that  the  arrest- 
ments used  by  Messrs.  Learmonth  and  Lindsay,  although  prior  in  date  to  those  used 
by  Atkinson,  Mure,  and  Bogle,  cannot  give  them  any  preference,  or  be  of  any  avail,  in 
respect  the  same  were  used  before  the  time  that  Mrs.  Mary  Hamilton  had  by  confirma- 
tion vested  any  proper  right  to  herself  in  the  funds  in  question ;  and  that  therefore 
the  arrestments  used  by  Atkinson,  Mure,  and  Bogle  being  used  posterior  to  Mrs.  Mary 
Hamilton's  confirmation,  are  to  be  held  preferable  to  the  others  :  Finds,  however,  that 
as  Mrs.  Mary  Hamilton  did  not  expede  a  general  confirmation,  but  only  the  confirma- 
tion of  a  particular  fund  to  the  extent  of  L.100;  so  the  arrestments  used  against  her 
cannot  give  the  users  of  such  diligence  any  right  to  a  greater  sum  further  than  to  the 
amount  of  the  L.100  specially  confirmed :  Finds  that  with  regard  to  the  remainder  of  the 
funds  not  confirmed  by  her,  they  remained  in  bonis  of  Archibald  Hamilton  the  defunct, 
tiU  taken  up  in  a  habile  manner ;  and  finds  that  this  was  done  accordingly,  by  the  con- 
firmation of  Atkinson,  Mure,  and  Bogle,  as  executors  creditors  ad  omissa^  whereby  they 
vested  in  themselves  a  right  to  the  said  funds,  and  in  consideration  of  which  they  have 
by  that  diligence  a  preferable  right  to  the  other  competing  creditors,  who  neglected  to 
use  that  diligence  in  proper  time." 

The  Lord  Ordinary  afterwards  reported  the  case  to  the  Court  on  memorials,  and  the 
Lords  adhered  (14th  January  1808). 

In  deciding  the  question  between  these  parties,  it  was  unnecessary  for  the  Court  to 
do  more  than  to  adhere  to  that  part  of  the  Lord  Ordinary's  interlocutor,  which  finds, 
"That  the  arrestments  used  by  Learmonth  and  Lindsay,  although  prior  in  date  to  those 
used  by  Messrs.  Atkinson,  Mure,  and  Bogle,  cannot  give  them  any  preference,  or  be  of 
any  avail,  in  respect  the  same  were  used  before  the  time  that  Mrs.  Mary  Hamilton 
had  by  confirmation  vested  any  proper  right  to  herself  in  the  funds  in  question ;  and 
Ihat  therefore  the  arrestments  of  Atkinson,  Mure,  and  Bogle,  being  posterior  to  Mrs. 
Mary  Hamilton's  confirmation,  are  to  be  held  preferable  to  the  others;"  because 
the  arrestments  of  Learmonth  and  Lindsay  being  in  this  respect  inept  and  null,  there 
was  no  longer  any  party  having  an  interest  to  agitate  the  second  and  important  point 
of  law  laid  down  in  the  last  finding  of  the  Lord  Ordinary's  interlocutor. 

[78]  But  it  is  proper  to  notice  historically,  that  the  Court  were  no  less  clear  with 
respect  to  that  part  of  the  interlocutor.  They  considered  that,  in  a  competition,  con- 
firmation as  executor  creditor  ad  omissa  was  the  only  proper  and  regular  diligence  to 
attach  the  fund  in  medio,  where  the  nearest  in  kin  had  only  expede  a  partial  confirma- 
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tion  j  and  that  this  question  had  been  well  and  solemnly  decided  in  the  case,  27th  July 
1779,  Sloane  Laurie  against  Spalding  Gordon,  quoted  in  support  of  the  pursuer's 
argument. 

No.  27.  XIV.  F.C.  90.     2  Feb.  1808.     Lord  Hermand. 

William  Forbes,  Esq.  of  Callender,  Pursuer. — Thomas  Thomson, 

The  Trustees  of  the  Earl  of  Galloway,  Defenders, — Advocate. 

Solidum  etpro  rata — Clause, — Circumstances  in  which  the  non-acceptance  of  a  sine  gua 
non  did  not  render  ineffectual  the  nomination  of  executors. 

On  the  3d  July  1804,  the  Earl  of  Galloway  executed  a  trust-deed,  wherein  he 
"  Gives,  grants,  and  dispones  to,  and  in  favour  of  the  said  Ann,  Countess  of  Galloway, 
my  beloved  wife,  the  Bight  Honourable  Sir  Archibald  Maedonald,  Lord  Chief  Baron  of 
his  Majesty's  Court  of  Exchequer  in  England ;  the  Honourable  Sir  William  Honyman, 
one  of  the  Senators  of  the  College  of  Justice,  and  others,  or  to  such  of  them  as  shall 
accept  of  the  present  trust,  or  the  survivors  or  suvivor  of  them,  and  such  other  person 
or  persons  as  they  or  the  survivors  or  survivor  of  them  shall  assume.'' 

By  a  subsequent  clause  the  trustees  are  authorised  to  sell  certain  parts  of  the  trust- 
estates  for  the  discharge  of  debts,  to  borrow  money,  grant  securities,  and  let  leases. 
After  prescribing  the  order  in  which  the  lands  shall  be  sold,  the  deed  grants  power  to 
the  trustees  "  to  nominate  and  appoint^  by  a  writing  under  their  hands,  any  person  or 
persons  whom  they  shall  judge  fit  to  be  trustee  or  trustees,  for  the  purposes  herein 
mentioned,  along  with  them,  or  after  their  decease." 

[91]  It  then  proceeds,  "  I  do  also  hereby  declare,  that  the  majority  of  said  trustees, 
whether  named  in  this  deed  afterwards  to  be  executed  by  me,  or  to  be  assumed  into  the 
management  of  this  trust,  in  virtue  of  the  powers  above  granted,  and  who  shall  accept 
as  trustees,  shall  be  a  quorum ;  providing  always  that  the  said  Anne,  Countess  of 
Galloway,  my  beloved  wife,  shall  be  one  of  the  said  quorum,  and  sins  qiui  non :  And 
also  declaring  that  in  case  none  of  my  said  trustees  other  than  the  said  Ann,  Countess 
of  Galloway,  my  beloved  wife,  shall  accept  of  this  trust,  or,  if  after  her  death,  there 
shall  be  only  one  accepting  trustee,  or  the  number  of  my  said  trustees  shall  be  reduced 
to  one,  she  the  said  Anne,  Countess  of  Galloway,  during  her  life,  and  such  single  trustee 
after  her  death,  shall  have  full  power  to  act  as  a  quorum  ;  and  that  every  act  and  deed 
done  by  such  quorum  shall  be  equally  valid  and  effectual  as  if  done  by  my  said  whole 
trustees.  And  further  I  do  hereby  nominate  and  appoint  the  said  Ajin,  Countess  of 
GkJloway,  and  the  other  triistees  before  named,  and  the  acceptors  or  acceptor,  and  the 
survivors  or  survivor  of  them,  and  such  other  person  or  persons  as  may,  in  virtue  of  the 
powers  hereby  conferred  upon  them,  be  assumed  by  them  into  this  trust,  or  who  may 
hereafter  be  appointed  by  me  in  manner  foresaid,  and  their  quorum,  to  be  my  sole 
executors  and  intromitters  with  my  whole  moveable  and  personal  estate  and  effects,"  &c. 

In  the  clause  in  the  deed  containing  the  obligation  upon  the  Earl  and  his  heirs  to 
infeft  the  trustees,  the  procuratory  of  resignation,  and  precept  of  sasine,  the  grantees 
are  described  as  "  the  said  Countess  of  Galloway,  Sir  Archibald  Maedonald,  Sir  William 
Honyman,"  &c. ; — "  And  the  acceptor  or  acceptors,  survivors  or  survivor  of  them,  and 
to  such  other  person  or  persons  as  they  may  assume  into  this  trust,  or  as  I  may  afterwards 
appoint  by  a  writing  under  my  hand." 

The  Earl  of  Galloway  having  died,  four  of  the  trustees  nominated  in  this  deed 
accepted,  but  the  Countess  of  Galloway  did  not  accept. 

On  tiie  5th  April  1807,  certain  parts  of  the  trust-«state  were  brought  to  public  sale ; 
and  Mr.  Forbes  of  Callender  was  a  purchaser  to  a  considerable  amount. 

.  A  disposition  was  made  out  in  name  of  the  four  accepting  trustees,  containing  the 
concurrence  and  consent  of  the  present  Earl  of  Galloway,  and  of  the  Countess  Dowager, 
and  payment  of  the  price  was  demanded. 

Mr.  Forbes,  in  a  bill  of  suspension,  maintained,  that  the  proffered  disposition  was 
not  a  regular,  sufficient,  and  unchallengeable  title,  and  that  he  was  not  bound  to  accept 
of  it.  That  by  the  conception  of  the  trust-deed,  the  Countess  Dowager  was  an  indls- 
pensible  member  of  the  quorum,  was  a  sine  qua  non,  without  whose  concurrence  as  a 
trustee^  the  other  members  of  the  trust  could  not  validly  act.    That  her  non-acceptance 
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sopited  the  nomination,  and  some  other  mode  must  be  adopted  of  investing  the  sus- 
peoider  with  a  sufficient  title. 

The  Lord  Ordinary  reported  the  case  to  the  Court;  and,  by  their  direction,  12th 
December  1807,  refused  the  bill. 

The  Court  were  of  opinion  that  if  the  Countess  Dowager  had  accepted,  her  consent, 
as  sine  qua  rum,  would  have  been  necessary  to  validate  [92]  all  the  proceedings  under  the 
tnistdeed ;  but  by  the  terms  and  conception  of  the  deed,  it  did  not  appear  to  have  been 
the  intention  of  the  granter  that  her  non-acceptance  should  dissolve  the  trust ;  and  even 
if  it  had,  the  title  would  then  have  been  in  the  present  Earl,  who  concurs  in  the  sale. 

On  advising  a  petition  and  answers  (2d  February  1808),  the  Loids  adhered. 

[Affd.  6  Pat.  226,  2  S.R.R.  (H.L.)  300.] 


No.  31.  XIV.  F.C.  109.     16  Feb.  1808.     Lord  Polkemmet. 

Denniston,  Macnayk,  and  Company,  Pursuers.— C^titi^W. 
Duncan  Macfarlanb,  Defender. — Fletcher. 

Taek. — ^I.  A  purchaser  of  a  tack  for  nineteen  times  ninteen  years  from  the  tenant  can- 
not demand  production  of  the  landlord's  title. 

IL  A  tack  may  be  validly  granted  to  a  company  socio  nomine. 

In/eftment. — III.  A  disposition  and  infeftment  "  to  A.  B.  and  the  other  partners  of  a 
company/'  found  to  be  a  valid  investiture  to  A  B. 

On  the  7th  October  1776,  James  Donald  gave  a  lease  "to  Murdoch,  Gillies,  and 
Company,  their  heirs,  executors,  assignees,  and  subtenants  whomsoever,  of  his  lands, 
housefly  and  yards  in  Upper  Miltoun,  for  the  space  of  nineteen  times  nineteen  years." 

The  company  then  consisted  of  Mr.  Cunningham  of  Lainshaw,  Peter  Murdoch, 
James  €k)rdon,  and  Robert  Dunmore. 

In  1787,  Mr.  Cunningham  retired  from  the  concern,  and  sold  his  share  of  the  com- 
pany property  to  the  other  partners. 

They,  in  March  1778,  assumed  two  new  partners,  Neil  Jameson  and  James  Macdowal ; 
and  they  disponed  the  above-mentioned  tack  to  themselves  and  these  new  partners  nom- 
inOtim^  "and  to  the  survivors  of  them,  the  said  whole  partners,  for  themselves,  and  in 
trust  for  behoof  of  those  who  may  happen  to  be  partners  of  this  company  for  the  time, 
according  to  their  respective  shares,  rights,  and  interests  in  the  stock  of  the  company." 

[110]  On  the  26th  August  1791,  Anne,  Mary,  and  Margaret  Lang,  as  fiars,  and  Margaret 
Aitken,  as  liferentrix,  disponed  "  to  and  in  favours  of  John  Gillies,  manager,  and  one  of 
the  partners  of  the  Dalnotter  iron-works  belonging  to  Messrs.  Murdoch,  Gordon,  Gillies, 
and  Company,  and  the  other  partners  of  the  foresaid  company,  according  to  the  respec- 
tive rights  and  interests  in  the  stocks  of  the  said  company,  and  to  the  disponees  of  the 
said  partners  or  majority  of  them,  and  the  heirs  and  assignees  of  such  disponees,"  the 
lands  of  Easter  Milntown  and  Shearer  Brae.  On  this  disposition  infeftment  was  taken, 
and  a  charter  of  confirmation  was  granted  by  the  superior  both  in  the  same  terms  as  the 
disposition. 

By  dispoeition  of  date  the  28th  November  1800,  and  subsequent  dates,  James 
M'Dowal,  James  Gordoun,  and  John  Gillies,  surviving  and  remaining  partners  of  Mur- 
doch, Gillies,  and  Company,  with  the  consent  of  the  trustees  upon  the  estates  of  the 
other  partners,  conveyed  the  subjects  contained  in  the  above  lease  and  disposition  to 
Robert  Denmstoun,  Richard  Dennistoun,  Robert  Macnair,  James  Macnair,  and  Walter 
Tassie,  copartners  of  the  company  of  Dennistoun,  Macnair,  and  Tassie. 

Walt^  Tassie,  for  himself  and  the  other  partners,  sold  the  lease  and  property  of  these 
subjects  to  Duncan  Macfarlane  writer  in  Glasgow,  who  bound  himself  to  pay  the  price, 
"  on  receiving  a  proper  and  sufficient  title  to  the  premisses  with  a  sufficient  progress  of 
writs." 

A  dispodtion  in  implement  of  this  minute  was  offered  to  Macfarlane ;  but  he  objected 
to  the  sufficiency  of  the  progress,  and  refused  to  accept  of  it  or  pay  the  price. 

An  action  to  compel  him  to  accept  the  disposition,  and  to  pay  the  price,  was  raised 
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against  him  in  the  names  of  the  partners  of  Dennistoun  and  Company.  In  defence,  he 
stated  a  variety  of  objections  to  the  titles  offered  him. 

The  Lord  Ordinary  reported  the  cause  on  memorials. 

On  advising  these,  the  Court  *'  Eepelled  the  defences  hitherto  stated,  and  remitted 
to  the  Ordinary  to  proceed  accordingly." 

The  defender  reclaimed ;  and  his  petition  was  followed  by  answers.  In  his  reclaim- 
ing petition,  he  stated  a  variety  of  objections,  but  it  does  not  appear  necessary  to  report 
more  than  the  following. 

Argument  for  the  defender. 

I.  As  to  the  lease. 

First,  No  title  in  the  person  of  the  granter  of  this  lease  has  been  produced  to  the  de- 
fender. But  without  such  production,  there  can  be  no  secure  title  to  the  lease  itself ; 
and  as  this  lease  is  for  so  long  a  period  that  it  is  equivalent  to  a  feu,  the  purchaser  of  it 
has  a  right  to  demand  a  complete  progress. 

Secondly^  The  lease  was  granted  to  the  Company  of  Murdoch,  &c.  socio  nomine.  But 
a  lease  is  a  real  right  in  lands,  which  cannot  be  held  by  a  mere  political  person.  It 
should  have  been  vested  in  some  [111]  real  person  in  trust  for  the  company.  It  cannot 
be  said  that  it  was  vested  in  the  partners,  for  it  is  fixed  law  that  the  right  of  a  partner 
in  a  company  is  merely  personal  not  real 

II.  As  to  the  property. 

The  disposition  from  the  Langs,  and  infeftment  on  it,  is  quite  inept,  for  it  is  given 
"  to  John  Gillies  and  the  other  partners  of  the  Company,"  a  form  of  disposition  and 
infeftment  which  is  quite  unknown  in  our  law.  All  grants  of  feudal  rights  must  be  to 
particular  persons  named  and  designed ;  Craig,  lib.  ii.  dieg.  2,  s.  23 ;  Erskine,  b.  iii. 
tit.  2,  s.  6.  This  is  essential  to  the  whole  system  of  feudal  titles,  and  particularly  to  the 
recording  of  these  titles, — and  accordingly  it  has  been  decided  to  be  law  in  the  cases, 
Blackwood  against  the  Earl  of  Sutherland,  7th  Nov.  1740,  Clerk  Home.} — and  Melville 
against  the  creditors  of  Smeiton,  14th  Feb.  1794.  It  is  vain  to  say  that  the  disponees 
are  named  by  reference  to  the  contract  of  copartnery,  for  that  contract  is  not  expressly 
referred  to ;  and,  at  any  rate,  it  forms  no  part  whatever  of  the  feudal  title,  nor  ever 
could  be  recorded  as  such. 

Nor  can  it  be  said  that  the  disposition  is  to  John  Gillies  in  trust  for  the  rest.  It  is 
not  so  given,  but  to  him  directly,  and  to  the  other  partners  directly ;  nor  is  it  given  to 
him  in  toto,  but  for  his  share  in  the  Company  stock,  and  to  the  other  for  their  'share  in 
that  stock. 

Argument  for  pursuers. 

I.  As  to  the  lease, — First,  In  all  questions  about  leases,  it  is  to  be  presumed  that 
the  granter  of  a  lease  had  a  sufficient  title  in  his  person  if  nothing  appears  to  the 
contrary.  The  tenant  has  no  right  to  call  for  production  of  the  titles  of  his  landlord, 
merely  that  he  may  be  more  sure  his  lease  is  good.  Nor  can  a  purchaser  of  the  lease 
demand  of  him  a  production  which  it  is  not  in  his  power  to  obtain.  Sir  A.  Edmon- 
stoune,  the  heritor,  will  not  give  production  of  his  titles  to  the  pursuer,  and  is  not 
bound  to  do  it,  therefore  the  pursuer  cannot  be  bound  to  give  it  to  the  defender. 

Secondly,  There  never  was  supposed  to  be  an  objection  in  our  practice  to  a  lease 
granted  to  a  company  socio  nomine.  It  is  quite  a  common  form.  There  is  no  formal 
authentication,  or  record  of  leases  ;  so  that  even  if  it  was  necessary  to  name  the  lessees 
individually,  that  is  sufficiently  done  by  reference  to  the  contract  of  copartnery,  which 
is  a  deed  as  public  as  the  lease  itself. 

II.  As  to  the  property. 

Though  it  would  have  been  more  regular  to  have  named  all  the  disponees  in  the 
disposition,  yet  this  was  not  essential.  It  may  be  done  by  reference ;  and  there  was 
here,  by  implication,  a  sufficient  reference  to  the  contract  of  copartnery,  which  was 
registered  in  the  books  of  Council  and  Session  before  the  date  of  the  disposition.  But, 
Secondly,  If  the  other  partners  of  the  Company  were  not  effectually  invested  by  this 
disposition,  [112]  at  least  the  disponers  were  wholly  divested,  and  therefore  the  full 
right  has  passed  into  Gillies,  who  was  named  and  designed.  Whether  he  was  made  a 
trustee  or  not,  is  of  no  consequence.     If  he  was  invested,  the  title  offered  to  the 

^  Same  in  Kilkerran,  voce  Sasine. 
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defender  is  sufficient ;  and  if  no  right  passed  to  the  other  disponees,  he  must  have  been 
fiiDy  invested. 

The  Court  thought  that  there  was  nothing  in  the  objections  to  the  lease. 

And  that  the  second  answer  to  the  objection  to  the  disposition  was  sufficient^  especi- 
ally as  all  parties  interested  in  the  subject  were  ready  to  concur  in  the  disposition ;  and 
aocoidingly  '*  Adhered  to  the  interlocutor  reclaimed  against." 


No.  32.  XrV.  F.C.  112.     19  Feb.  1808.     Lord  Polkemmet. 

John  Forbbster,  Pursuer. — J.  Gordon. 

James  Wright,  Defender. — David  Cathcart. 

Taek, — Ist^  An  outgoing  tenant  being  bound  to  consume  the  whole  fodder  on  the  lands, 
and  lay  the  whole  dung  thereon  the  last  year  of  his  tack,  haying  withheld  part  of  it 
from  the  leinds  at  the  last  crop,  is  obliged,  without  payment,  to  leave  to  the  incoming 
tenant  the  quantity  so  withheld.  And,  2dly,  To  that  part  of  the  dung  made  after 
the  bear  seed  time,  the  incoming  tenant  has  a  preferable  right,  on  payment  of  the 
value. 

The  defender  held  a  lease  under  Mr.  Hogg  of  Newliston,  wherein  he  was,  inter  dHa^ 
**  bound  to  eat  and  consume  the  whole  straw  growing  on  the  said  lands  with  his  bestial, 
and  lay  the  whole  dung  thereon  the  last  year  of  the  tack,  at  bear  seed  time."  When 
tliis  lease  was  on  the  point  of  expiring,  the  pursuer  acquired  a  lease  of  the  lands. 

The  defender  having  failed  to  apply,  in  terms  of  his  lease,  the  dung  made  at  the 
bear  seed  time  of  1806,  the  pursuer  petitioned  the  Sherifif  to  find,  "That  the  said  James 
Wright  has  forfeited  all  right  to  the  said  dung,  in  and  through  his  having  not  laid  the 
same  upon  the  lands  at  last  bear  seed  time,  in  terms  of  his  tack,  and  that  the  said  dung 
is  the  property  of  the  petitioner." 

On  this  application,  the  Sheriff  pronounced  the  following  interlocutor  (20th  March 
1807), 

[113]  "  Finds  that  the  latter  part  of  the  clause  in  the  defender's  tack,  relative  to  the 

straw  and  dung  of  the  farm,  imports  a  limitation  in  the  tenant's  favour,  as  to  his  penult 

crop,  of  the  obligation  set  down  in  the  former  part  of  said  clause,  and  applicable  to  the 

fodder  and  dung  of  all  former  years;  and  ijiat^  in  terms  of  the  same,  he  was  only 

obliged  to  lay  upon  the  lands,  at  bear  seed  time  of  the  last  year  of  his  tack,  such  dung 

made  from  the  fodder  of  crop  1805,  or  otherwise,  as  was  then  ready,  or,  in  course  of 

fair  and  equitable  management,  should  have  been  then  ready  for  manure,  and  ought  to 

have  been  on  the  lands  towards  raising  crop  1806 ;  and  that  the  defender  has  right  to 

payment  from  the  pursuer,  the  incoming  tenant,  and  at  an  equal  fair  rate,  for  the  dung 

made  after  bear  seed  time  1806,  and  not  unduly  delayed  in  the  making  till  after  that 

seed   time :  Therefore  nominates  and  appoints  Mr.   Stenhouse  Hood,  Mr.   William 

Wilson,  and  Mr.  Gideon  Pitloh,  or  any  two  of  them,  to  visit  and  inspect  the  several 

dunghills  on  the  lands  in  question,  and  to  report  in  writing,  and  on  oath,  respecting  the 

number  of  cart-loads  ov  cubic  yards  of  dung  contained  in  the  said  several  dunghills,  and 

the  value  of  the  same  per  cart-load  or  cubic  yard ;  and  whether,  in  their  opinion,  the 

dung  from  crop  1805,  and  other  dung  on  the  farm,  has  or  has  not  been  unduly 

withheld  by  the  defender  from   crop  1806 ;    and,  if  it  was  so  withheld,   to  what 

number  of  cart-loads  or  cubic  yards  the  abstraction  seems  to  have  been;  and  for 

this  purpose  authorises  the  said  visitors  to  call  in  and  employ  a  proper  person  to 

measure  the  said  dunghills  in  their  presence ;  appoints  the  said  visitation  to  take  place 

in  presence  of  parties,  or  of  persons  authorised  to  act  for  them  ;  and  grants  commission 

to  the  procurator  for  either  party  to  take  the  visitors  oath  on  their  report ;  and  appoints 

the  said  petition,  answers,  and  replies,  to  be  laid  before  them." 

The  persons,  to  whom  the  remit  was  made,  reported,  that  one-half  of  the  dung  had 
been  unduly  withheld  from  the  lands  at  crop  1806. 

Two  of  the  reporters  gave  in  an  additional  report,  stating,  "  That  from  every  infor- 
mation we  can  learn,  in  similar  cases,  the  waygoing  tenant  is  allowed  half  price  for  any 
quantity  of  dung  not  used  by  him,  which  he  ought  to  have  laid  on  at  bear  seed  time." 
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On  these  reports,  the  Sheriff  pronounced  the  following  interlocutor  (1 2th  January 
1807), 

"  Finds  that  the  defender  is  entitled  to  full  payment  from  the  pursuer  for  one  moiety 
of  the  dung  presently  on  the  farm,  and  amounting  to  450  cubic  yards^  and  estimated  by 
the  reporters  at  L.90 ;  and  that  the  pursuer,  the  incoming  tenant,  has  preferable  right 
to  said  moiety  of  the  dung,  upon  payment  of  said  estimated  value,  or  sufficient  caution 
found  to  the  defender  for  the  same  :  Finds  it  sufficiently  instructed,  that  in  preparing 
the  ground  of  this  farm  for  his  waygoing  crop  1806,  the  defender  did  unduly  withhold 
the  fodder  and  dung  of  1805,  to  the  amount  of  450  cubic  yards  of  dung,  which,  in 
course  of  fair  and  equitable  management,  he  was  bound  to  have  laid  on  the  lands,  to- 
[114]  -wards  raising  crop  1806 ;  and  being  of  opinion  that  the  defender  would  have 
benefited  in  his  waygoing  crop  by  the  application  of  said  dung  thereto,  yet  he  suffers 
this  damage  by  his  own  deliberate  and  wrongful  act,  and  that  the  same  does  not  turn  to 
the  benefit  of  the  pursuer,  the  incoming  tenant,  who,  by  receiving  the  said  quantity  of 
dung  now,  wherewith  to  recruit  the  wasted  land,  is  not  so  well  off  as  he  would  have 
been  by  the  seasonable  application  of  the  dung  in  1806,  towards  maintaining  the  land 
in  good  heart  and  condition  :  Therefore  finds,  that  the  pursuer  has  right  to  the  said  450 
cubic  yards  of  dung,  without  payment ;  and  that  there  is  no  just  ground  for  making  any 
allowance  to  the  defender  on  account  of  the  same  :  finds  the  defender  liable  in  expenses, 
and  allows  an  account  of  the  same  to  be  given  in."     And  the  following  note  was 
subjoined : 

"  The  tenant's  claim  to  half  value,  or  any  value,  for  the  dung  abstracted,  the  re- 
porters found  on  an  alleged  custom ;  but  it  is  impossible  there  can  be  any  custom  of  the 
county  referable  only  to  the  case  of  a  plain  wrong  done  by  the  tenant^  and  which,  if 
allowed,  would  be  a  constant  temptation  to  him  to  do  such  wrong ;  and,  for  the  reasons 
assigned  in  the  interlocutor,  the  new  tenant  cannot  justly  be  found  liable  in  any  such 
allowance.'' 

A  bill  of  advocation  against  this  judgement  was  refused ;  and  the  case  came  by 
petition  and  answers  before  the  Inner-house. 

Argument  of  the  defender. 

let,  With  regard  to  the  dung  withheld  from  the  farm.  Although  the  defender  may 
have  transgressed  his  lease  in  withholding  part  of  the  dung  from  the  land,  yet  it  does 
not  follow  that  the  pursuer  is  entitled  to  it  without  payment  or  consideration.  If  the 
whole  quantity  of  manure  had  been  laid  on  the  lands,  the  defender  would  have  reaped 
a  greater  crop,  and  the  pursuer  would  have  lost  the  benefit  of  it  to  the  same  extent, 
because  it  would  have  been  so  far  exhausted  by  that  year's  crop.  The  pursuer,  there- 
fore, by  getting  the  unexhausted  manure  receives  a  greater  advantage  than  if  the  terms 
of  the  lease  had  been  strictly  complied  with.  Nemo  debet  locupletan  cdiena  jactura  ; 
but  the  pursuer,  by  the  Sheriff's  interlocutor,  is  about  to  derive  a  direct  advantage  from 
a  loss  no  less  direct  to  the  defender,  in  consequence  of  an  innocent  misconstruction  of 
his  lease,  on  the  supposition  that  manure  remains  three  years  in  the  ground,  and  that 
the  first  year's  crop  exhausts  as  much  of  it  as  the  two  subsequent,  it  is  fair  and  equal 
that  the  pursuer  should  pay  one  half  of  the  value  of  the  dung.  In  the  opinion  of  two 
of  the  reporters,  such  is  the  general  practice  of  the  country. 

2d,  With  respect  to  the  450  cubic  yards  of  dung  to  which  the  pursuer  has  been 
preferred  on  paying  the  estimated  price,  there  is  nothing  in  the  terms  of  the  lease,  nor 
in  the  common  law,  which  compels  the  defender  to  dispose  of  it  to  the  incoming  tenant. 
It  is  as  much  his  property  as  the  way-going  crop,  and  he  is  entitled  to  sell  it  to  any 
purchaser,  and  in  any  manner  that  may  be  most  agreeable  to  himself. 

[115]  Argument  for  the  pursuer. 

By  the  ratioties  decidendi  contained  in  the  Sheriff's  interlocutor  and  note,  the  pursuer 
is  relieved  from  the  necessity  of  any  argument.  The  point,  besides,  has  been  already 
solemnly  determined  by  the  Court,  27th  January  1767,  Finnic  against  Trotter, — 16th 
June  1801,  Earl  of  Wemyss  against  Wright. 

The  Lords  adhered  (18th  February  1808). 
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No.  34  XIY.  F.C.  117.     1  March  1808.     Lord  Stonefield. 

[See  Report  of  this  case,  5  Pat.  35,  2  S.B.K.  (H.L.)  233.] 

Sir  Alexander  Kinloch,  Pursuer. — John  Clerk  et  David  Monypenny, 

James  Rocheid,  Defender. — Jas,  Mimcrieff. 

Pr&er^ion  negative — May  take  place  against  a  general  accounting  for  tailzied  funds, 

though  saved  as  to  particular  articles. 

This  case  having,  according  to  the  judgment  of  the  House  of  Lords,  been  again  taken 
into  oonsideiation  by  the  Court,  they  appointed  memorials.  On  advising  these,  the 
Coait  praDoanced  this  interlocutor :  (Jan.  27,  1807,)  *'  Sustain  the  defence  of  the 
negative  prescription  against  the  general  accounting  demanded  by  the  pursuers,  and 
adhere  to  their  interlocutors,  in  so  far  as  the  same  have  been  submitted  to  review,  in 
terms  of  ^e  order  of  the  House  of  Lords."  The  case  was  again  laid  before  the  Court 
hj  petition  and  answers.  The  arguments  already  given  in  the  former  report  were  gone 
over  again  at  great  length  ;  but  it  does  not  appear  necessary  to  restate  them  here.  Li 
addition  to  these  arguments  it  was  now  pleaded, 

[118]  For  the  pursuer. 

\sty  As  the  defender's  father  and  himself  were  not  heirs  alioqui  suceessuri,  the  only 

right  by  which  tbey  held  the  subject  in  question  was  Mr.  Rocheid's  settlement.     This 

lights  however,  was  not  absolute,   but  qualified.     It  was  a  trust.     The  defender's 

father  and  himself  were  indeed  among  the  persons,  and  first  in  order  among  them,  for 

whom  the  trust  was  granted,  but  that  did  not  make  it  less  a  trust  than  if  it  had  been 

granted  to  a  mere  stranger,  for  instance  to  an  accountant.     Now,  what  was  the  right 

arising  out  of  this  trust  to  those  in  whose  favour  it  was  granted  1    It  was  a  right  of 

calling  upon  the  trustee  to  account  for  the  whole  trust  funds,  and  to  employ  the 

balance  according  to  the  trust.      It  was  not  a  right  to  any  particular  sums;   it  was 

nothing  else  but  a  right  to  a  general  accounting,  and  to  a  certain  disposal  of  the 

balance  on  a  general  accounting.     Suppose,  then,  this  right,  though  arising  out  of  a 

condition  essentially  qualifying  the  defender's  right,  to  be  capable  of  the  negative  pre- 

8cn{Mon,  it  cannot  prescribe  by  less  than  a  total  neglect  of  40  years,  and  it  must 

prescribe  in  ioio,  or  not  at  all.     It  cannot  be  kept  alive  with  regard  to  certain  sums, 

and  not  with  regard  to  the  rest.     For  the  acknowledgment  of  the  trustee,  with  regard 

to  those  sums,  was  an  acknowledgment  of  the  general  obligation  to  account,  the  only 

oblation  to  which  he  was  subject ;  it  could  not  be  an  acknowledgment  of  any  special 

obligation  relative  to  these  sums,  for  none  such  existed.     It  was  an  acknowledgment,  in 

short,  of  the  trust,  and  must  preserve  it  in  toto. 

The  distinction  between  cases  where  a  part  of  a  right  may  be  saved  from  prescrip- 
tion, and  a  part  cut  off,  and  those  were,  if  any  part  is  save,  the  whole  must  be  saved,  is 
pointed  out  by  Mr.  Erskine,  b.  iii.  tit.  7,  s.  46  and  47,  and  appears  in  the  Decisions 
Lord  Balmerinoch  against  Hamilton,  22d  June  1671,  Stair. — Laird  of  Waughton 
against  Home,  26th  June  1635,  Durie. — Macleod  contra  Vassals  of  Muiravonside,  25th 
July  1727.    Diet  voce  Prescription,  vol.  ii.  p.  129. 

In  the  one  set  of  cases,  the  right  or  the  obligation  has  been  divided  into  distinct 
parts.  The  parts  of  it  have  fallen  into  the  hands  of  different  creditors,  or  have  come 
to  affect  separately  different  debtors  or  different  subjects.  In  the  other  set,  the  whole 
right  remains  in  the  same  creditor  or  creditors,  and  affects  equally  all  the  debtors  or 
subjects  of  it.  Hence,  in  this  last  case,  if  one  of  the  debtors  or  subjects  should  be  un- 
touched for  40  years,  still  the  right  is  not  diminished  by  prescription,  but  remains 
entire,  and  continues  to  affect  that  debtor  or  subject  as  well  as  the  rest.  Now,  the 
right  under  this  trust  \b  of  the  latter  description.  It  was  not  divided  in  any  way ;  it 
all  remained  in  the  same  creditors ;  it  continued  wholly  to  affect  the  same  debtor  and 
the  same  subject. 

But  this  right  is  unquestionably  preserved  with  regard  to  certain  sums,  for  so  the 
Court  and  the  House  of  Lords  have  found.  This  finding  is  not  in  a  question  of  posi- 
tive prescription,  but  negative.  It  is  a  finding,  not  that  the  defender  cannot  prescribe 
podtively,  because  his  right  is  intrinsically  limited,  but  that  the  right  of  the  pursuer 
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cannot  be  prescribed  negatively  in  relation  to  those  sums.  That  must  be  because  there 
has  been  an  acknowledgment  of  the  pursuer's  right  by  the  defenders  in  re-  [119]  -latdoa 
to  those  sums,  for  nothing  else  could  prevent  the  negative  prescription.  The  making 
up  of  titles,  and  allowing  the  money  to  remain  on  the  old  securities,  is  viewed  in  this 
light ;  but,  at  all  events,  some  circumstance  in  the  case  is  so  viewed ;  and  whatever  it 
be,  it  must  be  an  acknowledgment  of  the  tntst,  and  must  preserve  it  in  toto  from  pre- 
scription. 

For  the  defender. 

It  is  denied  that  this  deed  constituted  a  trust ;  but  that  is  of  little  consequence,  as 
it  is  admitted,  in  this  argument,  that  the  supposed  trust  did  not  do  more  than  create 
an  obligation  liable  to  tfie  negative  prescription.  The  defender  has  shewn,  that  this 
prescription  has  run  against  that  obligation  in  general,  and  that  it  is  extinguished  as 
to  the  funds  in  general  It  may  be  presumed,  that  the  obligation  is  derelinqaished,  or 
that  it  never  existed ;  that  no  such  funds  ever  came  into  the  hands  of  the  defender's 
father.  The  respondent  is  not  bound  to  give  any  account  of  them,  because  he  holds  a 
legal  discharge  imder  the  statutes  of  prescription.  As  to  them  he  is  entitled  to  say, 
that  no  surplus  ever  existed ;  and  he  cannot  be  required  to  go  into  any  account  to  shew 
in  what  manner  the  fact  really  stood.  But,  on  the  other  hand,  it  may  very  well  be 
said,  that  where  there  are  certain  funds  clearly  belonging  to  Mrs.  Eocheid's  estate 
remaining  upon  her  original  securities,  and  only  uplifted  within  the  years  of  prescrip- 
tion, the  defender  has  not  the  same  defence.  He  cannot  say,  with  regard  to  them,  that 
they  have  been  exhausted  in  the  payment  of  debts,  or  that  there  once  was  a  discharge 
of  them  which  may  have  been  lost.  As  they  are  uplifted  under  Mrs.  Kocheid's  settle- 
ment within  the  years  of  prescription,  he  cannot  dispute  that  they  at  least  are  funds 
disponed  by  her  for  the  purpose  of  being  laid  out  in  favour  of  the  heir  of  taillie ;  and, 
as  he  has  no  prescription  to  plead,  he  can  only  defend  himself  by  going  into  the  fact^ 
and  shewing  that  they  do  not  constitute  a  surplus  after  payment  of  the  debts  and 
legacies. 

In  shorty  the  general  obligation  to  account  for  all  Mrs.  Bocheid's  funds,  or  for  the 
surplus  of  the  whole  of  them,  is  entirely  and  absolutely  cut  off.  But  this  notwithstand- 
ing, there  are  certain  funds  which  have  remained  invested  as  her  succession,  and  been 
uplifted  in  virtue  of  her  settlement  within  the  forty  years,  which  the  respondent  is 
liable  to  account  for,  and  apply  as  surplus,  unless  he  can  show  that  they  were  other- 
wise exhausted.  The  petitioners  may  call  this  a  division  of  the  obligation  into  parts,  if 
they  think  proper;  but  the  legal  idea  will  not  be  changed  by  any  form  of  expression 
which  may  be  adopted,  and  it  is  fully  sufficient  to  distinguish  this  case  entirely  from  all 
those  referred  to  on  the  other  side. 

The  case  of  one  part  of  a  general  obligation  being  preserved  from  prescription, 
while  the  rest  is  cut  off,  is  very  far  from  being  new.  The  rule  is  thus  given  in 
M'Dowal's  Institute :  *'  If  a  creditor  assign  part  of  his  bond,  the  cedent  using  diligence 
for  the  remainder,  or  the  assignee  for  the  part  assigned,  will  not  interrupt  the  prescrip- 
tion as  to  the  sums  for  which  no  diligence  is  used,  more  than  if  they  were  contained  in 
a  separate  bond ;  for  as  the  negative  prescription  is  grounded  upon  a  pre-  [120]  -sump- 
tion of  payment,  doubtless  the  debtor  might  have  paid  the  one,  and  still  be  indebted 
in  the  other," 

The  principles  of  this  rule  apply  to  the  obligation  in  Mrs.  Kocheid's  settlement.  In 
like  manner,  any  funds  which  may  have  been  intromitted  with,  before  the  commence- 
ment of  the  forty  years,  may  have  been  exhausted  in  the  payment  of  the  debts,  or  the 
obligations  with  regard  to  them  may  have  been  in  various  ways  fulfilled  or  discharged, 
whUe,  at  the  same  time,  other  funds  remain,  with  regard  to  which  it  may  be  clearly  un- 
satisfied. But  as  the  effect  of  the  negative  prescription  is  to  presume  payment^  or 
dischai^e,  absolutely  with  regard  to  every  thing  previous  to  the  forty  years,  this 
presumption  cannot  be  elided  by  the  mere  fact  that  certain  other  intromissions,  within 
the  forty  years,  have  been  found  not  entitled  to  the  benefit  of  the  same  presumption. 

Two  of  the  Judges  adopted  the  argument  of  the  pursuer ;  and  one  Judge  particu- 
larly observed,  that  though  he  was  of  opinion  the  whole  obligation  to  account  was  pre- 
scribed, yet  since  he  had  been  forced  by  the  judgment  of  the  Court,  and  of  the  House 
of  Lords,  to  give  up  that  opinion,  and  to  hold  that  the  obligation  was  ^preserved  as  to 
certain  sums,  he  must  presume  that  the  trust  itself  was  acknowledged  and  preserved 
from  prescription  in  toto. 
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On  the  other  hand,  the  majority  of  the  Court  did  not  quite  adopt  the  argument  of 
the  defender;  but  rather  seemed  to  be  of  opinion  that  the  original  right  under  the 
trust  had  been  violated  by  the  acts  of  the  defender's  father  to  a  certain  extent^  and  that 
to  this  extent  there  had  been  an  interest  to  pursue  in  the  substitutes  of  entail,  in  con- 
sequence of  which  their  right  to  the  same  extent  was  lost  by  prescription.  That  as  to 
the  particular  debts  remaining  on  the  old  securities,  in  regard  to  them  no  violation  had 
taken  place ;  and  therefore  there  had  been  no  interest  to  pursue  on  the  right,  and  the 
sabstitutes  in  relation  to  them  had  no  valentia  ogendi  cum  effedu.  That  in  this  respect 
the  case  was  similar  to  that  of  the  Earl  of  Dalhousie  against  Maule,  March  1,  1782. 

The  judgment  of  the  Court,  was  *'  Adhere  to  their  interlocutor  reclaimed  against." 


No.  35.  XIV.  F.C.  121.     2  March  1808.     Lord  Balmuto. 

James  Campbell,  Pursuer. — Wm.  Mcuidonaid, 

Donald  M'Kellar  and  Others^  Defender& — J.  Burnett. 

Infeftment, — ^Infeftment  prior  to  the  period  of  40  days  before  the  term  of  Whitsunday, 
and  prior  to  the  calling  of  the  summons  of  removing  in  Court,  but  posterior  to  the 
date  and  execution  of  the  summons,  sustained  as  a  sufficient  title  in  an  action  of 
removing. 

By  disposition  dated  8th  August  1806,  the  Duke  of  Argyll  disponed  the  lands  of 
Buinglongart,  and  others,  to  Lord  John  Campbell,  who  was  infeft  on  the  3rd  and  5th 
of  September  following. 

In  the  month  of  February  1807,  Lord  John  Campbell  disponed  these  lands  to 
James  Campbell  the  pursuer,  who  was  infeft  on  the  24th  March,  and  whose  entry  to 
the  lands  was  declared  to  commence  at  Whitsunday  thereafter. 

The  right  of  the  pursuer,  therefore,  was  completed  before  the  period  of  40  days 
preceding  &e  term  of  Whitsunday. 

The  lands  were  possessed  by  the  defenders,  from  year  to  year,  at  a  low  rent. 

The  pursuer  raised  a  summons  of  removing,  dated  7th  March  1807,  which  was 
executed  on  the  16th  and  17th  days  of  the  same  month,  and  concluded  for  removal  at 
the  term  of  Whitsunday  1807  from  the  pasture,  and  at  the  separation  of  the  ensuing 
crop  from  the  arable  ground. 

The  action  was  called  in  Court  on  the  3d  April  Thus  the  libel  was  dated  and 
executed  before  the  pursuer  had  taken  infeftment ;  but  before  it  was  called  in  Court 
his  rig^t  had  been  completed.^ 

The  Sheriff  of  Argyleshire  assoilzied  the  defenders  from  the  action. 

The  cause  was  then  brought  by  advocation  before  this  Court;  and  having  been 
discussed  before  Lord  Balmuto,  Ordinary,  his  Lordship  advocated  the  cause,  and 
decerned  in  the  removing ;  and,  upon  advising  a  representation,  pronounced  the  follow- 
ing interlocutor: — ''In  respect  that  it  appears  that  the  pursuer,  in  February  1807, 
obtained  a  disposition  fiom  the  Duke  of  Aigyll  to  the  lands  occupied  by  the  defenders, 
his  entry  to  be  at  Whitsunday  following,  and  infeftment  taken  upon  the  said  disposi- 
tions upon  the  24th  March  1807 ;  that  the  summons  of  removing,  raised  by  the  pursuer 
against  the  defenders,  bears  date  the  7th  March,  to  remove  from  the  lands  possessed  by 
them  at  the  [122]  Martinmas  following,  and  was  executed  personally  against  the 
defenders  upon  the  16th  and  17  th  days  of  March  1807  ;  that  the  same  was  called  in 
Conrt  upon  the  3d  day  of  April  following,  ten  days  after  the  pursuer  was  infeft  in  the 
lands,  when  decree  passed  in  absence  ;  that,  previous  thereto,  it  is  stated  by  the  pursuer, 
and  not  denied  by  the  defenders,  that  intimation  was  given  to  them  of  the  pursuer's 
intention  to  remove  them  from  the  lands  which  they  possessed  on  verbal  agreements ; 

^  Certain  communings  relating  to  the  removal  of  the  defenders,  occurred  between 
them  and  the  pursuer,  which  were  made  the  subject  of  argument  in  the  pleadings,  and 
were  thought  worthy  of  notice  in  the  interlocutor  of  the  Lord  Ordinary.  But  these 
were  of  a  nature  altogether  indecisive ;  and  did  not  in  the  slightest  degree  influence  the 
Court  in  deciding  the  question. 
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and  that  in  consequence  thereof  a  transaction  for  purchasing  their  stock  was  concluded 
betwixt  the  defenders  and  the  pursuer's  brother,  and  a  missive  granted  by  him  to  them 
as  to  the  terms  of  the  purchase,  and  also  an  agreement  made  for  allowing  them  to 
possess  pasture  for  their  cows:  Therefore,  and  upon  the  whole  circumstances  of  the 
case,  refuses  the  desire  of  the  representation,  and  adheres  to  the  interlocutor  com- 
plained of/' 

The  defenders  reclaimed  to  the  Court. 

Argument  for  defenders. 

Isty  The  pursuer  having  raised  his  summons  before  investing  himself  with  a  legal 
title,  all  proceedings  thereupon  must  be  null;  and  the  production  of  an  infeftment, 
posterior  in  date  to  the  execution  of  the  summons,  cannot  cure  this  fundamental  defect 

Of  all  civil  processes  that  of  removing  tenants  from  their  possessions  has  been 
subjected  to  the  greater  strictness  of  interpretation  in  every  step.  If  the  summons  of 
removing  be  called  a  day  within  the  period  of  40  days  prescribed'by  the  Act  of  Sederunt, 
the  process  is  ineffectual — Being  thus  rigorous  in  the  formality  of  the  process.  Is  our 
law  less  attentive  in  a  much  more  essential  matter,  the  sufficiency  of  the  pursuer's 
tiUe  ? 

On  the  contrary,  in  the  early  times  of  our  law,  previous  to  the  Act  1555,  ch.  39,  and 
when  the  warning  in  its  form  and  period  was  barbarous  and  precipitate  (Stair,  b.  ii,  tit. 
9,  s,  39),  the  utmost  accuracy  and  certainty  was  required  in  that  article.  A  warning 
could  only  be  given  by  the  master  of  the  ground;  and  this  character  could  only  be 
vested  in  him  by  infef tment. 

Thus,  at  a  period  when  the  civil  rights  of  the  lower  orders  were  much  disregarded, 
the  utmost  strictness  was  required  in  the  title  of  those  who  pretended  to  disturb  or 
remove  a  tenant.  In  1449,  tacks  were  invested  with  the  character  of  real  rights,  and 
were  rendered  effectual  against  singular  successors;  and  doubtless  the  importance  of 
this  rank  of  labourers  had  risen  in  the  public  opinion,  because,  about  a  century  after- 
wards, in  the  year  1555,  an  Act  was  passed  prescribing  the  order  of  warning  and 
removing. 

The  Act  1555,  ch.  39,  while  it  introduced  certain  regulations  relating  to  the  mode 
and  period  of  warning,  left  the  title  of  the  pursuer  in  its  former  situation ;  and,  in  the 
opinion  of  the  best  institutional  writers,  after  that  act  passed,  infeftment,  previous  to 
the  precept  of  warning,  was  necessary  to  constitute  a  title  to  pursue. — Stair,  b.  ii,  tit  9, 
s.  39,  40,  41. — Bayne's  Notes  on  Mackenzie,  b.  ii.,  tit  6,  s.  11  &  12. — Bankton,  b.  ii., 
tit  9,  s.  54. — See  also  Kilk.  voce  Title  to  Pursue,  Feb.  1749,  Baxton  against  Hunter. 
— ^Erskine,  b.  ii.,  tit  12,  s.  28. — The  Act  of  Sederunt  1756  was  then  passed,  rendering 
the  process  of  removing  more  simple;  but,  so  far  [123]  as  the  requisites  of  the 
pursuer's  title  are  concerned,  it  introduced  no  innovation.  Accordingly,  in  the  case  of 
an  apparent  heir,  whose  possession  may  in  some  degree  be  considered  as  a  mere  con- 
tinuation of  that  of  his  predecessor,  and  whose  situation  therefore  is  highly  favourable, 
infeftment  was  nevertheless  required.  This  case,  too,  occurred  immediately  after  the 
passing  of  the  act  of  sederunt ;  and  was  decided  by  the  judges  by  whom  the  Act  was 
framed  (15th  Dec.  1757,  Faton  against  M'Intosh). 

In  later  cases  an  heir  has  been  allowed  to  make  up  his  titles,  cum  processu^  and  to 
produce  his  infeftment  before  extract  But  a  singular  successor  cannot  have  any  such 
indnlgence. 

2.  The  entry  of  the  pursuer  was  not  to  commence  till  the  term  of  Whitsunday ; 
and,  prior  to  this  period,  his  rights  even  if  infeftment  had  followed  on  it,  was  not 
complete.  The  pursuer  was  thus  attempting  to  exercise  one  of  the  most  important  acts 
of  property,  before  he  could  in  law  be  held  as  having  obtained  possession  of  the  lands. 

Argument  for  pursuer. 

Prior  to  the  Act  1555,  warning  was  merely  a  verbal  intimation  by  the  master  of  the 
ground ;  and  subsequently  to  that  Act,  it  was  given  in  the  form  of  a  precept  in  writing, 
executed  by  the  baron  officer,  and  was  thus  an  act  of  jurisdiction.  Feudal  investiture 
was  necessary  to  authorise  any  act  of  jurisdiction ;  and  therefore  a  person  uninfeft  could 
not  issue  a  precept  of  warning.     Hence  the  origin  or  the  custom  or  rule. 

The  substantial  policy  of  the  law,  however,  was  merely  to  protect  tenants  from  being 
disturbed  by  persons  without  sufficient  title ;  and,  therefore,  in  cases  where  the  tenant 
could  have  no  doubt  of  the  master's  right,  infeftment,  previous  to  the  precept  of  warning, 
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was  not  required.  Thus,  a  removing  was  sustained  at  the  instance  of  an  heir,  though 
his  retour  and  sasine  were  after  the  warning, — Stair,  h.  ii.,  tit.  9,  s.  41. — and  at  the 
instance  of  liferenter  by  courtesy  and  terce,  and  of  a  tacksman  in  possession.  With  the 
decay  of  the  ancient  principles  of  jurisdiction  this  maxim  has  still  farther  relaxed ;  and 
a  late  writer  (Erskine,  b.  ii.,  tit.  6,  s.  52)  has  stated,  that  there  is  room  to  doubt  of  the 
unqualified  obeervance  of  the  rule  in  modern  times.  The  Court  accordingly,  by  a  series 
of  decisions,  have  graduaUy  departed  from  the  rule ;  and  have  considered  that  a  naked 
disposition  carries  to  a  singular  successor  a  right  to  the  lands,  rents,  and  leases,  and 
eonsequently  a  right  to  remove  tenants.  The  possession  of  a  tenant  depends  merely  on 
his  lease;  and,  on  the  expiry  of  its  endurance,  it  can  afford  no  title  to  stand  in 
opposition  to  the  conveyance  of  the  estate  in  &ivour  of  a  purchaser.  There  is  no  sound 
reaaon  why  the  judge-ordinary  should  not,  in  these  circumstances,  give  effect  to  the 
poidiaser's  title. 

Accordingly  the  Court  have  found  that  a  judicial  factor  uninfeft  could  remove 
tenants  (Thomson  against  Elderson,  9th  July  1757).  It  was  afterwards  found  that  a 
decree  of  sale  was  a  sufficient  title  to  enable  the  purchaser  to  pursue  a  removing  (21st 
January  1791,  Stewart  against  Spalding,  N,R,).  More  recently,  a  summons  of  removing 
at  tiie  in-  [124]  -stance  of  an  uninfeft  purchaser,  and  the  factor  of  the  seller,  who  had 
been  invested  with  the  usual  powers,  including  that  of  removing  tenants,  was  sustained 
(24th  June  1802,  Morison  against  Ferguson).  And  by  the  latest  decision  on  the  subject, 
a  removing  was  sustained  at  the  single  instance  of  an  uninfeft  purchaser  (23d  November 
1807,  Mihie  against  Petrie  i). 

lliis  rule,  therefore,  may  now  be  fairly  considered  to  be  antiquated,  and  to  have 
expired  with  those  peculiar  principles  and  institutions  in  which  it  arose. 

But  independently  of  this  view  of  the  case,  the  supervening  infeftment,  produced 
before  the  decree,  must  draw  back  to  the  date  of  the  summons,  and  cure  all  defects. 

The  Act  of  Sederunt  1756,  enables  proprietors  to  raise  a  summons  before  the  Judge 
Ordinary ;  and  there  is  no  reason  why  an  infeftment  produced  before  decree  should  not 
be  as  admissible  and  available  in  this  as  in  any  other  ordinary  action.^ 

^  This  case  was  reported  by  Lord  Newton,  from  the  Bill-Chamber ;  and  was  as  follows. 

Alexander  Young  purchased  a  ridge  of  land  lying  in  the  Burgh  Acres  of  Arbroath, 
but  did  not  take  infeftment  on  his  disposition.  (5th  December  1799.)  Toung  let  this 
piece  of  ground  on  a  verbal  lease  to  William  Petrie  a  carter  in  Arbroath. 

Young,  remaining  still  uninfeft,  disponed  the  property  to  James  Milne  (23d  Novem- 
ber 1805).  Milne,  without  taking  infeftment,  raised  a  summons  of  removing  before  the 
Magistrates  of  Arbroath,  concluding  that  Petrie  should  remove  at  the  term  of  Martinmas 
1807.  This  summons  was  executed  and  called  in  Court  more  than  forty  days  before 
the  previous  Whitsunday. 

The  defender  objected,  that  the  pursuer  was  not  inf ef t ;  and  the  Magistrates  pro- 
nounced the  following  interlocutor  (18th  Sept.  1807).  "  Having  again  considered  this 
process,  with  the  reclaiming  petition,  sist  farther  procedure  until  the  pursuer  produce  a 
sasine  in  his  fttvour,  which  is  the  only  proper  title  for  carrying  on  the  action." 

The  Court  were  of  opinion,  that,  in  the  circumstances  of  the  case,  infeftment  was 
not  necessary.  The  defender  could  not  have  objected  the  want  of  sasine  in  a  question 
with  Young,  from  whom  he  derived  his  lease.  Every  right,  however,  that  existed  in 
Young's  person  was  conveyed  to  the  pursuer ;  and  the  objection  must  be  as  incompetent 
in  the  one  case  as  in  the  other. 

The  Court  remitted,  with  an  instruction  to  repel  the  defence. 

*  The  following  case,  which  has  been  overlooked  in  the  pleadings,  affords  another 
instant  of  the  inclination  of  the  Court  to  disregard  the  ancient  rule.  It  is  not  reported ; 
but  was  as  follows.     10th  February  1802,  Brown  against  Lang. 

James  Lang,  the  defender,  derived  his  lease  from  the  father  of  John  Brown  the 
pursuer. 

After  his  father's  death.  Brown,  on  his  mere  apparency,  and  before  investing  himself 
with  any  title,  raised  (21st  February  1800)  a  summons  of  removing  on  the  act  of 
sederunt  1756,  concluding  that  the  defender  should  remove  from  the  arable  lands  at 
March  1800,  and  from  the  grass  and  pasturage  at  the  Whitsunday  thereafter,  which  was 
called  in  Court  on  7th  March,  more  than  forty  days  preceding  Whitsunday. 
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[126]  2d,  A  purchaser,  after  obtaining  his  disposition,  is  entitled  to  take  measures  to 
render  his  possession  effectual  at  the  term  of  his  entry.  He  is  not  entitled,  and  does 
not  attempt  to  enter  or  insist  in  a  removing  previous  to  the  term  of  Whitsunday.  But 
he  has  right  to  use  all  l^al  remedies  to  make  his  right  good  at  the  period  of  its  com- 
mencement. 

A  great  majority  of  the  Court  were  of  opinion,  that  the  title  of  the  pursuer  was 
sufficient.  While  the  removal  of  tenants  was  accomplished  by  a  precept  of  warning 
executed  by  the  bailie  or  officer  of  the  proprietor  of  the  land,  and  while  the  landlord 
was  exercising  an  act  of  jurisdiction,  infeftment  previous  to  the  date  of  the  precept 
might  be  necessary.  But  the  law  has  relaxed  gradually  from  the  rigour  of  this  ancient 
rule;  and,  without  injuring  the  security  of  the  tenantry,  a  more  simple  process  of 
removal  has  been  introduced.  In  terms  of  the  act  of  sederunt^  the  calling  of  the 
summons  40  days  before  Whitsunday,  is  equivalent  to  an  execution  of  warning.  If 
infef t,  therefore,  as  in  this  case,  at  the  time  of  calling  the  summons^  the  pursuer  is  to  be 
held  and  considered  as  having  warned.  Such  was  the  opinion  of  the  Court  in  the  case 
of  Stewart  against  Spalding;  and  the  security  of  the  tenant  is  not  affected,  because, 
before  decree,  the  title  of  the  pursuer  must  be  completed. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 


No.  37.  XIV.  F.  C.  127.     12  May  1808. 

Misses  Glasford,  Pursuer. — Ihm.  Macfarlarie, 
Joseph  Astley,  Defender. — J.  Glasford. 


Property, — The  proprietors  of  a  small  garden  in  a  town  found  entitled  to  erect  a  screen 
of  wood  on  their  own  ground  close  upon  the  windows  of  an  adjoining  proprietor's 
house,  which  looked  into  their  garden,  for  the  purpose  of  exclading  these  windows 
from  this  view ;  there  being  no  servitude,  luminilnia  non  offidendi,  and  the  windows 
being  two  of  them  newly  made,  the  third  newly  enlarged. 

The  Misses  Glasford  were  proprietors  of  a  garden  attached  to  a  house  in  Borrow- 
stownness.  Joseph  Astley  was  proprietor  of  a  building  immediately  adjoining,  which 
had  some  windows  looking  into  this  garden.  This  property  had  no  servitude,  lumirUlms 
nan  qjfficiendi,  over  the  garden.  Astley,  in  order  to  make  a  better  use  of  his  property, 
enlarged  one  of  the  windows  looking  into  this  garden,  which  had  formerly  been  an  open 
granary  window  with  wooden  spars,  and  converted  it  into  an  ordinary  dwelling-house 
window  with  a  glass  casement.  Though  the  garden  was  overlooked  from  various  other 
quarters,  yet  the  Misses  Glasford,  not  hking  it  to  be  so  closely  looked  into  as  it  became 
liable  to  be  from  Astley's  windows,  erected  a  wooden  screen,  on  their  own  property,  but 
within  a  foot  and  a  half  of  these  three  windows,  and  so  high  to  cover  all  of  them. 


The  summons  was  given  out  to  see ;  and  (14th  June)  returned  with  a  defence,  that 
the  pursuer  had  produced  no  title. 

The  process  remained  in  this  situation  till  1st  April  1801,  when  the  pursuer  raised 
and  executed  a  summons  of  wakening. 

On  the  1st  July  1801,  the  pursuer  completed  his  titles,  and  was  infeft. 

The  pursuer,  therefore,  had  commenced  the  process,  and  allowed  the  term  at  which 
he  concluded  against  the  tenant  for  removal  to  elapse,  before  completing  his  title. 

The  case  was  discussed  before  Lord  Bannatyne,  Ordinary,  who  pronounced  (7th  July 
1801)  the  following  interlocutor  :  "  The  Lord  Ordinary  having  heard  parties'  procurators 
upon  the  grounds  of  the  libel  and  defences ;  in  respect  the  pursuer  came  into  Court  with 
his  action  before  establishing  a  title  in  his  person  by  infeftment,  and  did  not  afterwards 
obtain  his  title,  and  procure  himself  infeft  until  more  than  a  year  after  the  original 
action  was  called  in  Court,  and  the  term  long  expired  at  which  he  concludes  for  remov- 
ing; therefore  sustains  the  defences,  assoilzies  the  defender,  and  decerns;  superseding 
extract  till  the  3d  sederunt  day  in  November  next." 

The  Court,  however  (10th  February  1802),  altered  this  interlocutor,  and  decerned  in 
the  removing  with  expences. 
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After  sabmittiiig  to  this  for  two  years,  Astley  pulled  it  down  by  his  own  aathority ;  on 
which  Misses  Glasfoid  applied  to  the  Sheriff  to  compel  him  to  re-erect  it  at  his  own 
expence,  and  to  prohibit  him  from  touching  it  in  future. 

Astley  at  the  same  time  petitioned  the  Sheriff  to  prohibit  the  Misses  Glasford  from 
re-eiecting  it. 

In  these  processes  the  Sheriff  pronounced  this  interlocutor  (Dec.  27.  1805), — "The 
Sheriff  conjoins  this  complaint  with  the  complaint  at  the  instance  of  Joseph  Astley 
relatiTe  to  the  same  subject ;  and  having  considered  the  debate  in  both  processes,  finds 
yiat  Mr.  Astley  has  not  produced,  nor  alleged  the  existence  of  any  writing  which  grants 
him  a  servitude  of  free  light  or  prospect  over  the  property  of  the  Misses  Glasford,  or 
which  can  serve  as  the  ground  of  a  plea  of  possessory  judgment;  which  plea  is 
farther  inapplicable  to  this  case,  in  as  much  as  two  of  the  windows  in  question  have 
only  recently  been  struck  out  of  the  wall  by  Mr.  Ajstley,  and  the  third  has  been  recently 
enlarged  and  altered  by  him  from  an  open  granary  window  with  wooden  spars  into  an 
ordinary  dwelling-house  window  with  a  glass  casement :  Finds  that  the  wooden  screen 
complamed  of  by  Mr.  Astley  was  confessedly  erected  by  the  Misses  Glasford,  within  the 
bounds  of  their  own  property,  and  at  the  distance  of  seventeen  inches  or  thereby  from 
the  wall  of  his  house;  and  as  the  said  operation  has  a  [128]  lawful  and  allowable 
object  in  maintaining  the  privacy  of  their  garden,  and  hindering  the  same  from  being 
over-looked  or  injured  from  the  windows  of  Mr.  Astley's  house,  and  this  at  a  less 
expence  to  themselves  than  by  erecting  a  wall  of  stone  and  lime,  which  they  might 
warrantably  do,  it  cannot  be  reputed  an  act  done  in  emulationem  vicini :  Therefore,  and 
hanng  considered  the  judgment  of  the  Court  of  Session  in  the  late  very  eimiliar  case  of 
Dunlop  against  Robertson,  Ist  Dec.  1803,  finds  that  Mr.  Astley  did  wrong  in  cutting 
and  throwing  down  the  said  screen ;  removes  the  interdict  granted  against  the  Misses 
Glasford  relative  to  the  erection  of  such  a  screen ;  and  prohibits  Mr.  Astley  from  again 
throwing  down  the  same  when  erected."  ^ 

The  defender  advocated  the  case  to  the  Court  of  Session,  when  the  Lord  Ordinary 
pronounced  this  interlocutor  (May  31,  1806),  "Advocates  the  cause;  repels  the 
defences  pleaded  for  the  raiser  of  the  advocation,  Joseph  Astley ;  and  decerns  against 
him  in  terms  of  the  interlocutor  of  the  Sheriff  complained  of  in  the  advocation." 

The  cause  came  before  the  Inner-house  by  petition  and  answers. 

Argument  for  the  petitioner. 

No  person  is  by  law  allowed  to  use  his  property  in  emulationem  vicini,  to  build  up 
any  thing,  for  instance,  on  his  property,  which  is  of  no  use  at  all  to  himself,  but  of 
great  detriment  to  his  neighbour.  Not  is  this  all.  Nothing  will  be  allowed  to  be  built 
which  causes  a  great  evil  to  a  neighbour,  unless  it  is  of  considerable  or  serious  use  to 
Uie  person  who  builds ;  and,  particularly,  nothing  will  be  allowed  to  be  built  which, 
without  any  serious  use  to  the  builder,  directly  and  immediately  hurts  a  neighbour. 
These  are  the  established  doctrines  of  what  is  called  the  law  of  nuisance.  They  are 
recognised  in  the  laws  of  all  countries.  In  that  of  England,  vide  Blackston,  b.  iii.,  ch. 
13.— The  King  against  White  and  Ward,  20th  May  1757,  Burnet's  Reports.  In  the 
civil  law,  which  is  universally  received  in  Europe. — Gaill.  Observ.  Practic.  lib.  iL,  obs. 
69,  s.  28. — Gratiani,  Diseept.  Forens,  c.  745,  n.  37,  38. — Heringius  de  Molendinis, 
qusBsL  15,  s.  34. — Mevii  Comment,  ad  jus  Lubec.  p.  3,  t.  12,  art.  7,  s.  30,  31,  32. — 
Henoch  de  Arb.  Jud.  cas.  156,  s.  9. — In  the  law  of  Scotland,  "  No  man,"  says  Lord  Stair, 
b.  iL,  t.  7,  s.  7,  may  '^dispose  so  upon  his  own  ground  as  to  put  any  positive  prejudice, 
hurt|  or  damage  upon  his  neighbour."  See  also  Bankton,  b.  ii.,  t.  7,  s.  15. — ^Erskine,  b. 
iL,  t  1,  s.  2. — Fraser  against  Dewar  of  Yogrie,  Jan.  20,  1767,  Sel.  Dec. — Kalston 
against  Fettygrew,  July  29,  1768,  Diet.  v.  iii.,  p.  173. — Ibidy  Steele  against  Crokat^ 

^  In  a  note  subjoined  to  this  interlocutor,  the  case  of  Robertson  is  thus  reported  by 
the  Sheriff  (Mr.  Hume,  Professor  of  Scots  Law). — "  Robert  Robertson  writer  in  Ayr 
had  a  house  there,  with  a  small  back  ground,  not  more  than  30  feet  long,  and  enclosed 
with  a  wall  8  feet  high.  His  neighbour,  Dunlop,  having  built  a  house  within  three 
feet  of  this  back  ground,  with  its  windows  looking  that  way,  Robertson  pulled  down 
his  <Ad  wall,  and  erected  a  new  one,  which  darkened  the  windows  of  Dunlop's  house. 
The  Lord  Ordinary,  and  afterwards  the  whole  Court,  found  that  Robertson  had  a  right 

to  do  80." 
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June  1,  1791.  But  in  this  case  the  advantage  to  be  gained  is  quite  trifling  and  fancifaly 
since  the  [129]  garden  has  no  pretence  to  privacy.  The  evil  done  to  the  petlfeioneT  is 
very  great ;  for  it  shuts  up  the  windows  of  his  house ;  and  it  is  quite  direct,  for  the 
screen  is  erected  expressly  to  shut  up  these  windows,  and  for  no  other  purpose 
whatever. 

It  is  very  true  that  a  proprietor  may  build  a  wall  to  the  edge  of  his  property 
without  regarding  the  lights  of  his  neighbour.  But  that  is,  because  it  is  very  highly 
useful  for  him  to  build  in  this  manner  to  the  edge  of  his  property.  When  a  house,  or 
even  a  garden  wall,  is  built  in  this  way,  there  is  no  suspicion  of  emvlatio ;  the  usef al 
purpose  of  such  erections  is  sufficiently  apparent ;  and  without  any  inquiry  it  is  fairly 
presumable  from  the  very  nature  of  them.  A  stone  wall  is  so  expensive,  that  nobody 
would  build  it  merely  for  whim  or  ill  nature ;  and  therefore  it  may,  in  all  situations, 
be  safely  presumed  to  be  done  for  a  reasonable  purpose.  This  presumption  may  be 
usefully  admitted  to  save  nice  investigation ;  and  on  this  principle  was  decided  the  case 
mentioned  in  the  Sherififs  interlocutor.  There  a  solid  and  expensive  stone  wall  was 
built ;  but  in  this  case  there  is  no  room  for  any  such  presumption,  as  the  screen  here 
erected  cost  little  or  nothing.  The  fact  then  must  be  looked  to,  which  plainly  is,  that 
it  was  of  no  serious  use  to  the  respondents ;  no  use  bearing  any  proportion  at  all  to  the 
evil  suffered  from  it  by  the  petitioner. 

Argument  for  respondents. 

The  rule  of  law,  that  a  person  having  ground  in  property  free  from  servitude,  may 
build  on  it  to  the  verge  without  regard  to  the  buildings  that  stand  on  the  adjoining 
property,  is  highly  expedient.  It  is  plain  and  simple ;  every  body  can  know  it ;  and 
suit  their  conduct  to  it.  It  prevents  inextricable  difficulty  in  settling  the  rights  of 
neighbours.  Accordingly  it  is  fixed  in  our  law  past  all  question.^  The  case  of  Dunlop 
against  Robertson  is  a  sufficient  example  of  it,  where  a  set  of  windows  were  covered  by 
a  wall  built  for  that  very  purpose ;  and  the  Court  found  that  it  could  lawfully  be  done. 
It  is  a  mere  jest  to  say,  that  a  stone  wall  is  different  in  this  respect  from  a  wooden 
screen.  It  is  argued,  indeed,  that  the  building  of  a  stone  wall,  being  expensive,  affords 
a  presumption  of  a  serious  purpose  of  utility  to  the  builder,  which  the  raising  of  a 
wooden  screen  does  not ;  but  it  is  absurd  to  talk  of  presumptions  where  the  fact  is  quite 
plain.  The  purpose  in  the  case  of  Robertson  was  nothing  else  but  to  avoid  being 
overlooked ;  that  was  too  plain  to  be  matter  of  presumption ;  and  the  same  purpose 
exactly  exists  in  this  case.  It  would  be  ludicrous  to  say  to  the  respondents,  you  may 
cover  these  windows  by  a  wall  of  stone,  perhaps  of  brick,  but  not  at  all  by  a  wooden 
wall,  for  malice  builds  in  wood,  but  rarely  in  brick,  never  in  stone.  The  case  of 
Robertson  did  not  go  on  any  such  presumption,  but  on  the  general  rule  that  a  pro- 
prietor of  ground  may  build  to  the  verge  of  his  property.  This  rule  is  absolute,  and 
excludes  all  question  about  emtUdtio, 

[130]  If  there  were  room  for  a  question  of  emtUatio,  there  is  here  no  proof  of  emtdatio. 
The  respondents  have  an  advantage  from  keeping  up  this  screen,  for  it  prevents  what 
they  feel  to  be  an  evil,  i .6.  their  gardening  being  liable  to  a  close  inspection,  at  all  times, 
by  the  inhabitants  of  the  petitioner's  house.  This  feeling  is  nowise  so  rare  or  whimsical 
as  to  be  undeserving  of  regard.     There  is,  therefore,  no  proof  of  emiUatio  or  malice. 

As  to  the  idea  that  not  only  ati  advantage,  but  a  considerable  advantage  must  appear 
to  be  gained,  when  a  person  uses  their  own  property  so  as  eventually  to  put  a  neigh- 
bour to  inconvenience,  in  short,  that  there  must  be  a  proportion  approaching  to  equality, 
between  the  advantage  to  be  gained  by  the  one  and  that  lost  by  the  other,  it  is  far  too 
vague  and  open  to  arbitrary  opinion  to  be  law.  It  would  throw  loose  the  whole  law  of 
property,  and  occasion  inextricable  litigation.  The  utmost  that  can  be  said,  is,  that 
what  is  plainly  done  from  mere  malice  shall  not  be  allowed ;  but  if  any  use  can  be 
shewn,  such  as  removes  the  charge  of  malice,  that  is  enough.  This,  accordingly,  is  all 
the  length  to  which  the  writers  or  other  authorities  of  our  law,  that  are  quoted,  go. 

The  civil  law  is  the  same ;  and  no  text  is  produced  to  shew  the  contrary,  though 
the  commentators,  whose  speculations  are  not  trammelled  by  practice,  entertain 
various  opinions.    One  half  of  those  quoted,  however,  are  in  favour  of  the  respondents ; 

^  So  found,  10th  March  1613,  Sommerville,  Did,  vol  ii.  p.  274.  Donald  against 
Dick,  15th  November  1750,  Fakoner; — Clark  against  Gordon,  8th  July  1760. 
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bat  oar  own  dedsiona  are  our  best  commentaiy  on  the  civil  law,  of  which  we  have  in 
this  matter  adopted,  and  applied  the  principles. 

The  Kngliah  law  of  nuisance  has  no  application,  for  the  lights  stopped  here  are  not 
aneient  lights,  as  those  were  in  the  case  Blackstone  mentions. 

The  Conrt  (24th  Feb.  1808)  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

The  defender  reclaimed ;  but  his  reclaiming  petition  was  refused  without  answers 
(12th  May  1808). 

The  majority  of  the  Court  adopted  the  argument  for  the  respondent,  one  Judge 
thought  that  of  the  petitioner  well  founded. 


No.  40.  XIV.  F.C.  143.     18  May  1808.     Lord  Meadowbank. 

Rev.  Dr.  Alexander  Hutchison,  Pursuer. — Ad,  Gillies. 

John  Naismith,  Defender. — Jas.  Mono^ff. 

BeparaiwfL — Publication  not  necessary  to  warrant  an  action  of  damages  for  injurious 
and  defamatory  expressions  in  a  letter. 

llie  pursuer  and  defender  resided  in  contiguous  properties;  and,  from  various 
causes,  there  existed  a  considerable  degree  of  mutual  irritation. 

The  defender  had  set  to  the  pursuer  a  stable  and  an  open  shed  connected  with  it. 
In  winter  1803,  the  pursuer  subset  these  premises  to  Mrs.  Mitchelson.  This  lady 
obtained  permission  from  the  defender  to  put  doors  on  the  shed,  provided  they  became 
the  property  of  the  defender  at  the  end  of  the  term.  These  doors  having  been  put  on ; 
and  at  the  end  of  the  term,  Mrs.  Mitchelson  haviug  removed,  the  pursuer,  under  a  mis- 
appreheuaion  that  they  belonged  to  her,  took  down  the  doors,  and  laid  them  aside,  till 
he  should  receive  instructions  from  her  with  regard  to  them.  At  Whitsunday  1804, 
the  tenn  of  the  pursuer's  removal,  the  key  [144]  of  the  stable  was  sent  to  the  defender 
by  a  servant^  who  being  required  to  deliver  the  key  of  the  shed  also,  said,  that  the 
dooxs,  with  their  locks  and  keys,  having  been  put  up,  were  likewise  taken  away  by 
Mrs.  Mitchelson. 

Whereupon  the  defender  addressed  (19th  May  1804)  the  following  letter  to  the 
pursuer: 

'*  Reverend  Sir, — Tou  sent  a  messenger  by  your  church-officer,  Thomas  Leiper,  to 
Mrs.  Naismith,  on  the  16th,  importing  that  there  were  no  lock  or  doors  on  the  shed ; 
that  Mrs.  Mitchelson,  who  put  on  the  doors,  had  taken  them  away.  I  find  this  is  as 
Mse  as  many  of  your  other  assertions.  Mrs.  Mitchelson  has  assured  me  that  she  was 
not  in  the  knowledge  of  the  doors  being  removed ;  and  was  much  surprised  to  see  that 
they  were  gone  when  she  rode  past  the  place  on  the  17th ;  and  she  has  now  given  me 
authority  to  recover  these  doors  and  padlock,  and  use  them  as  Mrs.  Naismith's  property. 

"  As  there  is  good  ground  to  believe  that  you  have  feloniously  carried  them  off,  if 
you  will  restore  them  in  their  former  situation,  you  will  save  me  from  the  disgustful 
(ask  of  exposing  you  to  the  ignominy  which  your  conduct  has  deserved.     I  am,"  &c. 

(Signed)    •'John  Naismith." 

"  P.8.  I  must  remind  you  to  keep  up  your  poultry." 

The  pursuer  answered  (25th  May  1804), 

''Sir, — ^Yours  of  the  19th  came  to  my  hand  only  yesterday.  Leiper  must  either 
have  mistaken  my  message  to  Mrs.  Naismith,  or  he  must  have  been  misunderstood. 
The  message  was,  that  I  had  taken  off  the  doors  of  the  shed,  as  they  belonged  to  Mrs. 
Mitchelson,  and  laid  them  by,  to  be  at  her  disposal.  Of  this  I  gave  her  information  by 
letter  on  the  15th  current ;  and  whenever  I  receive  her  orders,  they  shall  be  disposed 
of  accordingly.  As  to  the  falsehoods  and  felonies  you  allege  upon  me,  they  are  wholly 
unfounded,  and  below  my  notice,  till  you  think  fit  to  publish  them.  Tour  tongue  or 
your  pen  will  not  blot  my  character.     Wishing  you  a  better  temper,  I  am,"  &c. 

(Signed)        "Albx.  Hutchison." 
And  the  defender  replied  (May  29th  1804), 

*^Beverend  Sir, — I  thank  you  for  the  pious  wish  you  expressed  for  the  amendment 
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of  my  temper,  as  well  as  for  the  pains  you  have  taken  'to  try  it.  By  your  own  confes- 
sion, the  felony  is  established,  which  you  say  I  have  without  foundation  alleged, 
having  owned  that  you  carried  off  the  property  of  another,  without  the  knowledge  and 
consent  of  the  owner.  I  am  equally  well  founded  in  charging  you  with  falsehoods,  of 
which  I  have  ample  proofs.  With  respect  to  the  last,  there  can  be  no  misunderstand- 
ing. Having  ground  to  doubt  the  truth  of  the  mes-  [145]  -sage  you  sent  by  Thomas 
Leiper,  he  was  made  to  repeat  it ;  and  after  I  had  written  it  verbatim^  he  subscribed  it. 
You  may  get  Leiper  to  father  the  falsehood  for  you ;  but  it  will  be  a  falsehood,  whether 
it  be  below  your  notice  or  not.  Your  character  cannot  be  blotted  except  by  your  con- 
duct ;  and  I  hope  my  tongue  and  pen  will  never  be  employed  in  the  base  office  of  injur- 
ing the  feelings  and  character  of  an  innocent  person.  Perhaps  I  might  think  it  my  duty 
to  tear  the  sheep's  clothing  from  an  wolf,  but  in  the  present  case  that  is  done  to  my 
hand ;  and  when  you  make  restitution  of  the  doors  and  padlock,  I  have  done  with  you. 
I  shall  therefore  take  a  final  leave,  with  returning  my  wish  for  your  amendment" 

These  letters  were  not  published,  nor  was  the  defamatory  matter  contained  in  them 
uttered  in  the  presence  of  any  person.  The  pursuer  raised  an  action,  concluding  for 
damages  and  reparation ;  and  "  That  the  said  letters  are  slanderous  and  defamatory ;  and 
the  said  John  Naismith  Jhas  been  guilty  of  slander,  defamation,  and  injury  against  the 
pursuer,  crimes  for  which  he  is  highly  punishable,  the  more  especially  where  those  are 
committed  against  a  minister  of  the  gospel.'' 

The  Lord  Ordinary  (Cullen)  pronounced  (Nov.  19,  1806)  the  following  interlocutor : 
''  Finds,  That  as  the  present  action  is  chiefly  founded  on  two  letters,  the  one  dated  from 
Hamilton,  19th  May  1804,  and  the  other  from  HamiltK)n,  29th  May  1804,  both  which 
the  defender  acknowledges  to  have  been  written  to  him  by  the  pursuer,  it  is  therefore 
unnecessary  to  involve  the  parties  in  any  proof ;  and  in  respect  the  said  letters,  written 
in  the  most  cruel  and  intemperate  terms,  and  manifestly  tending,  without  any  ground  or 
reason,  to  wound  the  pursuer's  mind,  and  vilify  his  character,  and  destroy  his  usefulness 
as  a  minister  of  the  gospel :  Finds  the  letters  highly  injurious  and  calumnious ;  and  such 
as  thereby  fully  entitle  the  pursuer  to  reparation;  and  therefore  finds  the  defender 
liable  to  the  pursuer  in  the  sum  of  L.50  sterling  of  damages  and  solatium;  and  farther, 
finds  the  defender  liable  in  expences ;  and  allows  an  account  thereof  to  be  given." 

The  case  came  by  petition  and  answers  before  the  Inner-House. 

Argument  of  the  defender. 

The  letters  libelled  on  never  having  been  published,  but  having  been  sent  privately  to 
the  pursuer  himself,  do  not  afford  any  ground  for  an  action  of  defamation.  A  design  to 
injure  and  defame  is  indispensible  to  support  an  action  of  defamation ;  and  of  this  design, 
activity  in  publishing,  and  a  malicious  industry  in  circulating  the  injurious  charge,  is  the 
evidence  which  the  law  requires.  In  the  present  case  the  defender  has  neither  been  ' 
guilty  of  an  intention  to  defame,  nor  of  actual  defamation ;  and  the  letters  have  reached 
the  public  only  through  the  means  of  the  pursuer  himself. 

[146]  Argument  of  the  pursuer. 

The  action  concludes  for  damages  arising  from  an  injury  sui  generis  as  well  as  from 
defamation.  For  every  wrong  there  is  a  remedy ;  and  the  law  provides  redress,  not  only 
against  wounds  or  violence  committed  on  the  body,  but  for  those  inflicted  on  the  mind, 
and  publicity  of  commission,  however  it  may  aggravate,  is  as  little  required  to  constitue 
any  injury  in  the  one  case  as  in  the  other.  Accordingly  damages  were  awarded  for  in- 
jurious expressions  contained  in  a  silent  letter,  and  so  conveyed  to  the  person  injured. 
Garter  against  Grichton,  1778  (not  reported).  To  any  man,  but  more  particularly  to  a 
clergyman,  the  charges  of  falsehood,  felony,  and  hypocrisy,  are  injuries  of  the  most  pain- 
ful and  aggravated  nature. 

The  Gourt  agreed  in  opinion  with  the  Lord  Ordinary,  a  very  serious  injury  had  been 
inflicted  on  the  pursuer,  whose  feelings  on  the  subject  of  character,  from  his  sacred 
function,  is  entitled  to  the  peculiar  protection  of  the  law. 

On  advising  a  reclaiming  petition  and  answers  (18th  May  1808),  the  Lords  adhered. 
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No.  41  XIV.  F.C.  146.     20  May  1808.     Loid  Meadowbank. 

FOKD,  Pursuer. — Ad,  Gillies. 
Hillocks,  Defender.— */:  W.  Murray, 

fact— The  tenant  of  a  mill  and  lands  cannot,  without  consent  of  his  landlord,  establish 
thereon  a  manafactory  or  machinery  foreign  to  the  purposes  of  his  lease. 

Hillocks  possessed  the  corn-mill  and  mill-lands  of  Finhaven  under  a  lease  containing, 
nder  alia,  the  following  clause,  "  And  at  all  times  the  said  David  Hillocks  is  at  liberty 
to  have  three  or  four  cottars  or  small  subtenants  on  the  said  possession,  including  a  miller, 
bat  nerer  more."  Further,  the  proprietor  of  this  estate  had  established  a  system  of 
regolations  which  all  the  tenants,  and  among  the  rest  Hillocks,  subscribed  on  receiving 
dieir  leases.  By  these  regulations  the  [147]  landlord  "and  his  foresaids  reserve  to 
themselves  the  unlimited  use  and  exercise  of  all  roads,  mosses,  marked  stances,  mill-dams, 
and  mill-leads  presently  used,  and  the  liberty  of  making  such  alterations  upon  them  as 
may  be  thought  necessary  for  the  public  good,  without  any  allowance  or  abatement  to 
the  tenant  whatever." 

Hie  defender  proceeded  to  cut  an  aqueduct,  for  the  purpose  of  erecting,  immediately 
atyacent  to  his  corn-mill,  a  plash-mill,  from  which  he  was  to  derive  a  rent  of  L.35  per 
owwrn.  Whereupon  Foid  applied  to  the  Sheriff  of  For&rshire  for  an  interdict,  who 
prononnced  the  following  interlocutor  :  '*  Finds  a  tenant's  right  in  lands  is  limited  to 
the  fraits  which  spring  from  them ;  and  that  he  has  no  right  to  break  up  ground  for 
the  pmpose  of  erecting  or  conveying  water  to  a  plash  or  yarn-mill  unconnected  with  the 
poiposes  of  a  farm." 

Of  this  interlocutor  the  defender  pursued  an  advocation,  which  was  discussed  before 
I/>rd  Meadowbank,  Ordinary.  In  consequence  of  an  order  by  his  Lordship,  "  to  con- 
deaeend  on  the  precise  nature  of  the  construction  he  wishes  to  erect  below  his  corn-mill, 
the  quantity  of  water  to  be  made  use  of,  and  the  alteration  of  the  stream  (if  any)  it 
may  require ; "  the  defender  condescended,  let,  That  the  machinery  was  to  be  extremely 
simple,  and  to  consist  of  little  more  than  a  single  mill-wheel,  and  the  pieces  of  wood 
which  are  made  to  move  by  the  operation  of  that  wheel  and  wash  the  yam ;  that  the 
vhole  strength  to  be  employed  was  not  to  amount  to  more  than  one  half  of  a  horse's 
power;  and  that  there  would  not  be  more  than  two  or  three  roods  of  mason-work  :  2d, 
That  the  plash-mill  was  to  be  placed  beside  the  corn-mill,  and  was  to  be  supplied  by  a 
small  cut  from  the  lead  of  the  corn-mill,  of  no  more  than  two  feet  three  inches  deep  of 
water;  and  that  the  supply  of  water  to  the  corn-mill  would  not  thereby  be  perceptibly 
affected :  3d,  That  no  sdteration  would  be  made  on  the  dam-dyke  of  the  stream,  or  in 
any  respect  on  the  stream  itself  from  which  the  corn-mill  was  supplied.  A  sketch, 
iUostrating  these  statements,  was  at  the  same  time  produced. 

The  Lord  Ordinary  then  pronounced  the  following  interlocutor  : 

'*  Having  considered  this  condescendence,  with  the  answers  thereto,  and  the  proceed- 
ings; and  being  of  opinion  that  the  operation  proposed  in  the  condescendence,  and 
delineated  on  the  sketch,  is  within  the  powers  competent  to  the  advocator  under  his 
kaae,  he  always  constructing  such  a  sluice  on  the  intended  lead  to  the  plash-mill  as  to 
stop  the  issuing  of  water  from  the  corn-mill  lead,  as  often  as  the  service  of  the  sucken 
shaJl  require  it,  advocates  the  cause ;  and  on  his  finding  caution  to  remove  the  construc- 
tion at  the  issue  of  the  lease,  and  place  every  thing  in  statu  quo,  if  so  required,  recals 
the  interdict ;  and  authorises  him  to  carry  the  intended  operation  into  execution  at  the 
aght  of  who  is  hereby  directed  to  report  to  the  Lord  Ordinary,  when  the 

same  is  finished,  agreeable  to  the  condescendence  and  sketch." 

The  case  then  came  before  the  Court  by  petition  and  answers. 

p.48]  The  pursuer,  besides  an  argument  on  the  amount  and  nature  of  the  incon- 
Tenience  or  nuisance  which  the  proposed  mill  would  create  on  his  property,  maintained, 
that  he  could  not  by  law  be  compelled  to  enter  into  a  discussion  with  his  tenant  respect- 
ing the  d^ree  or  extent  of  the  innovation  which  the  latter  intended  to  make  on  the 
sobject  let  to  hiuL  The  subject  let  was  a  corn-mill  and  mill-lands ;  and  the 'defender  is 
not  entitled  to  make  any  alteration  on  it,  unconnected  either  with  the  grinding  of  com 
or  the  cultivation  of  land.  It  might  even  be  questioned  how  far  the  tenant  can,  with- 
out the  landlord's  consent,  make  any  great  alteration  for  the  obvious  improvement  of 
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either  of  these  objects.  But  a  fortiori,  the  tenant  is  not  entitled  to  change  the  nature 
of  the  subject  let,  and  to  create  a  new  one,  altogether  foreign  to  the  purposes  of  the 
lease,  and  inconsistent  with  the  meaning  and  object  of  the  contract  between  the 
parties. 

While  the  tenant  is  entitled  to  derive  from  the  lands  all  the  advantages  from  in- 
creasing skill  and  improvement  in  cultivation,  he  cannot  render  them  subservient 
to  other  and  opposite  purposes.  He  cannot  break  them  up  to  form  aqueducts,  nor 
cover  them  partially  or  totally  by  constructing  houses  for  machinery  or  workmen. 
Further,  the  tenant  is  not  entitled  by  his  lease  to  use,  for  any  purpose  but  that  of  hia 
corn-mill,  the  water  already  drawn  from  the  river.  Much  less  is  he  entitled  to  draw, 
for  such  foreign  purpose,  any  additional  quantity, — otherwise  he  would  be  using  a  sub- 
ject which  is  not  let  to  him.  If  these  general  principles  of  law  required  any  aid,  It 
might  be  further  pleaded,  that  the  landlord,  by  the  clause  in  the  regulations,  had 
reserved  to  himself  the  exclusive  power  of  making  mill-dams,  &c. 

In  a  word,  the  right  of  a  tenant  is  of  an  inferior  description  to  that  of  a  usufructuary, 
who  cannot  make  any  material  alteration  on  the  subject,  L,  44,  s.  de  Usufructu, 

On  the  other  huid,  the  defender  did  not  dispute  the  general  doctrine,  that  the 
tenant  was  not  entitled  to  change  the  nature  of  the  subject  let,  and  altogether  invert 
the  object  and  purpose  of  the  lease  ;  but  maintained,  that  a  tenant  cannot  be  prevented 
from  accomplishing  by  machinery  any  work  which  he  is  entitled  to  carry  on  by  the 
hand-work  of  his  servants.  He  might,  without  consent  of  his  landlord,  erect  a  thrash- 
ing-mill, or  a  corn-mill  for  his  own  use.  He  might  sow  flax  on  his  lands,  and  carry 
on,  by  the  work  of  his  servants,  the  process  from  its  original  production  to  its  fabrica- 
tion into  cloth.  It  would  be  absurd,  therefore,  to  prevent  him  from  availing  himself  of 
machinery  to  accomplish  what  he  would  be  entitled  to  do  by  other  means.  The  tenant 
being  thus  entitled  to  construct  a  mill,  it  would  be  impossible  to  inquire  into  or  dis- 
criminate the  property  of  the  different  parcels  of  yam  which  were  put  into  it ;  and  the 
landlord  being  thus  compelled  to  admit  the  erection  of  the  mill,  can  qualify  no  interest 
or  title  to  prevent  it  from  being  constantly  used. 

Some  of  the  Judges  agreed  in  opinion  with  the  Lord  Ordinary,  and  thought  that  the 
principle  of  the  Sheriff's  interlocutor  was  too  broad  and  unqualified  for  the  law  to 
sanction  :  that  there  were  rights  of  inhabitancy,  [149]  and  consequently  of  manufacture, 
which  seemed  to  be  struck  at  by  it ;  that  the  operation  in  question,  if  accomplished 
honafide,  was  innocuae  utUitatis,  and  might  be  sanctioned ;  and  that,  in  law,  the  tenant 
has  right  to  every  use  of  the  subject  let,  which  shsdl  not  invert  its  nature,  and  render 
it  less  valuable. 

On  the  other  hand,  a  great  majority  of  the  Judges  were  of  a  different  opinion ;  and 
thought  that  a  tenant  was  not  entitled,  either  partially  or  totally,  to  change  the  nature 
of  the  subject  let,  or  to  create  a  new  one  by  the  erection  of  the  mill ;  that  the  tenant  in 
this  case  must  restrict  himself  to  those  uses  of  the  subject  connected  with  the  grinding 
of  corn,  and  the  cultivation  of  the  land ;  that  it  would  be  contrary  to  the  bona  fides  of 
the  contract  to  permit  a  tenant  to  convert  the  subject  of  the  lease  to  a  purpose  different 
and  altogether  unconnected  with  that  for  which  rent  was  stipulated ;  and  that  he  had 
no  right  to  the  stream  of  water,  excepting  for  the  use  of  the  com  mill.  A  case  too  was 
noticed,  where  the  tenant  was  found  not  at  liberty,  without  the  landlord's  consent,  to 
improve  the  subject  by  additional  building,  22d  July  1778,  Inglis  against  Balfour.^ 

^  The  case  here  referred  to  is  somewhat  involved  in  specialties,  and  is  not  reported. 
But  as  it  was  noticed  on  the  Bench,  and  as  there  are  few  decided  cases  on  this  subject, 
it  may  not  be  improper  to  state  the  circumstances  in  which  it  occurred. 

In  the  year  1757,  Gavin  Hamilton,  bookseller  in  Edinburgh,  obtained  from  Mr. 
IngUs  of  Redhall  a  lease  for  57  years  of  a  paper-mill,  with  about  six  acres  of  ground, 
and  a  house  adjacent  to  the  mill,  containing  some  accommodation  requisite  for  the 
manufacture,  as  well  as  for  his  family,  and  for  those  whose  business  it  was  to  overlook 
the  workmen.  In  this  lease  was  contained,  inter  alia,  a  prohibition  on  the  tenant,  "  to 
break  or  open  tlie  ground  for  any  other  purpose  than  thai  of  tillage,  or  pasture,  or  build- 
ing  houses  or  other  conveniences  thereon." 

In  the  year  1761,  Mr.  Hamilton  obtained  from  Mr.  Inglis,  under  a  lease  to  expire 
at  the  same  time  with  the  former,  another  dwelling-house,  **  toith  a  little  plot  of  ground, 
consisting  of  oLout  48  square  yards,  on  the  east  side  of,  and  adjacent  to  the  said  house^ 
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One  of  the  Jadges  rested  his  opinion  both  upon  these  general  [160]  principles  adopted 
by  the  majority,  and  upon  that  clause  of  the  regulations  by  which  the  landlord  had 
lesenred  to  himself  "  the  unlimited  ttse  and  exercise  of  cUl  roadSj  and  mUl'dams,  and 
mai4eadg." 

l^e  Lords  altered,  and  remitted  siviplieiter  to  the  Sheriff. 


No.  44,  XIV.  F.C.  160.     25  May  1808.     Lord  Armadale. 

Henky  Vettch,  Pursuer. — Mat,  Ross, 
David  Young,  Defender. — John  Rdd. 


\ — Service  and  Confirmation — Heritable  and  Moveable, — If  books  and  furni- 
toTB,  though  rendered  heritable  destinaiioney  transmit  from  the  dead  to  the  living 
without  service  by  possession. 

Lord  Elliock,  by  a  deed  of  entail]  23d  February  1790,  resigned  his  estate  of  EUiock, 
"  in  &vour  and  for  new  inf eftment  to  be  made  and  granted  to  myself,  and  the  heirs 
whatsoever  of  my  body,  whom  failing,  Lieutenant  James  Yeitch  of  the  7  2d  Begiment 
of  Foot,  and  the  heirs  male  of  his  body ; "  and  failing  them  to  certain  other  heirs  and 

intended  as  a  flotoer-plot"  This  was  all  the  ground  which  adjoined  to  the  house;  but 
the  lease  contained  likewise  a  park  of  about  16  acres,  at  a  short  distance  from  it. — 
This  house  and  park  were  altogether  detached  from  the  house  and  mill  held  under  the 
former  lease ;  and  it  was  provided,  "  that  the  tenant  shall  not  be  at  liberty  to  break 
open  the  ground  for  any  other  purpose  than  that  of  tillage  or  pasture,  nor  set  up  nor 
use  any  brick-kiln  or  lime-kiln  within  the  grounds  of  the  said  lands,  without  licence 
had  and  obtained  from  said  George  Inglis  or  his  foresaids  for  that  effect.'' 

To  these  leases  Mr.  Balfour  obtained  right  by  assignation,  after  the  death  of  Mr. 
Hamilton ;  and  as,  from  the  extension  of  the  manufactory,  the  accommodations  of  his 
dwelling-houses  were  insufficient,  he  resolved  to  enlarge  that  dweUing-honse  which  was 
detached  from  the  mill,  and  held  under  the  separate  lease  already  mentioned.  The 
only  area,  however,  on  which  the  proposed  addition  could  be  placed,  was  that  which  was 
described  in  the  lease  as  consisting  of  48  square  yards,  on  the  east  side  of  and  adjoining 
to  the  said  house,  intended  as  a  jlower-plot, 

Mr.  Balfour  having  taken  measares  to  commence  the  building,  Mr.  Inglis  applied  to 
the  Sheriff  for  an  interdict ;  and,  after  some  procedure,  the  case  came  before  the  Court 
of  Session  by  advocation.  The  Lord  Ankerville,  Ordinary,  after  inspecting  the  pre- 
mises, found,  ''That  the  defender,  Mr.  Balfour,  has  a  right  to  proceed  in  carrying  on 
his  intended  building,  according  to  the  plan  and  account  of  dimensions  now  given  into 
process." 

The  pursuer  reclaimed,  and  pleaded ;  1^,  That,  the  area  on  which  the  addition  was 
to  be  placed,  was,  by  the  terms  of  the  lease,  and  the  understanding  of  parties,  set  apart 
for  a  flower  plot,  and  could  not  be  converted  to  any  other  purpose.     2d,  That,  inde- 
pendently of  this  special  provision  of  the  lease,  a  tenant  cannot  change  the  nature  of 
the  subject  let  under  a  lease  of  lands ;  the  tenant  must  cultivate  according  to  the  rules 
of  husbandry,  and  the  practice  of  other  tenants,  but  he  has  not  right  to  any  thing  that 
ia  fOTS  soli,  to  growing  timber  or  minerals.     He  has  the  right  utendi  nan  abutendi. 
He  cannot  do  any  thing  which  may  impair  the  value,  or  alter  the  nature  of  the  subject. 
Under  the  lease  of  a  house  in  like  manner,  he  has  right  to  all  the  accommodation  which 
it  affords,  but  he  cannot  change  its  specification,  or,  in  any  degree,  alter  its  nature  and 
description,  by  enlarging  or  diminishing  it.     This  is  a  power  which  a  proprietor  only 
can  exercise.    L.  44,  ff.  de  Usufructu.     The  Court  altered  the  interlocutor  of  the  Lord 
Ordinary ;  and  found  that,  "  The  defender,  John  Balfour,  has  no  right  to  change  the 
natare  of  the  subjects  in  dispute ;  and  that  he  is  not  entitled  to  carry  on  the  buildings 
in  qnestion,  but  that  he  must  possess  the  piece  of  ground  in  dispute  in  the  same  manner 
as  it  was  possessed  by  Gavin  Hamilton  his  author,  and  according  to  the  original  under- 
standing  of  the  parties."    And  on  advising  a  reclaiming  petition  with  answers,  the  Lords 
ftdhered.    22d  July  1778,  Inglis  against  Balfour. 
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substitutes  therein  mentioned,  under  the  usual  prohibitive,   irritant,   and  resolutive 
clauses. 

In  the  same  deed,  he  added  a  clause  in  the  following  terms :  "  And  I  do  hereby 
assign,  and  make  over  to  the  heirs  whatsomever  of  my  body,  whom  failing  to  my  odier 
heirs  of  entail  and  substitutes  before  specified,  not  only  the  whole  writs,  title  deeds,  evi- 
dents  and  securities,  old  and  new,  made,  granted,  and  conceived,  or  which  anywise  can  be 
interpreted  in  favour  of  me,  my  predecessors,  or  authors,  of  and  concerning  the  lands 
and  estate  herein  contained,  with  the  whole  procurators  of  resignation,  precepts  of 
sasine,  and  all  other  clauses  therein  contained,  with  all  that  has  followed  or  may  follow 
thereupon,  but  also  my  whole  household  furniture,  or  plenishing  of  whatever  kind,  or 
denomination,  which  shall  be  within  my  house  of  Elliock  at  the  time  of  my  decease, 
together  with  my  whole  library  of  books  of  every  kind,  which  shall  be  within  my  said 
house  of  Elliock,  or  my  house  in  Edinburgh,  or  any  where  else." 

Lord  Elliock  died  in  July  1793 ;  and  was  succeeded  by  Lieutenant  James  Yeitch. 
Lieutenant  James  Yeitch  never  made  up  any  title  to  any  of  Lord  Elliock's  property  by 
service  of  confirmation ;  but  by  means  of  persons  acting  for  him,  he  did  take  possession 
of  the  books  and  furniture  above  mentioned.^  Li  particular  in  December  1795,  his 
sister  Miss  Lilias  Yeitch  by  his  order  (as  was  said),  went  to  the  house  of  Elliock,  packed 
up  the  books  and  furniture,  and  sent  them  oif,  the  first  to  Dumfries,  the  last  to  Edin- 
burgh, to  be  forwarded  to  him  at  London. 

On  this,  Henry  Yeitch  presented  a  bill  of  suspension  and  interdict,  to  stop  the 
further  removal  of  these  effects.  And  he  also  made  applica-  [161]  -tions  to  the 
Sheriffs  of  Edinburgh  and  Dumfries,  to  have  them  sent  back  to  Elliock.  These  actions 
were  removed  into  the  Court  of  Session  by  advocation. 

Previous  to  this.  Lieutenant  Yeitch  had  sold  some  growing  wood  on  his  estate  to 
David  Young  and  others,  who  had  accepted  bills  for  the  price,  being  L.2000.  In 
January  1796,  Lieutenant  Yeitch  being  in  bad  health,  these  persons  brought  an  action 
against  him  to  have  it  found  and  declared,  that  they  were  not  bound  to  pay  these  bills 
till  he  had  granted  them  sufiicient  warrandice  of  their  right  to  the  wood  against  the 
challenge  of  any  subsequent  heirs  of  entail  in  the  estate  of  Elliock ;  or,  if  the  bills  were 
indorsed  away,  to  have  him  decerned  to  grant  such  warrandice. 

On  this  depending  action,  they  (6th  January  1796)  arrested  the  furniture  in  the 
hands  of  Miss  Yeitch  at  Edinburgh,  and  the  books  in  the  hands  of  Crosbie  and  Jardine 
merchants  there,  to  whom  Miss  Yeitch  had  sent  them.  Lieutenant  Yeitch  died  in  the 
beginning  of  May  1796. 

The  books  and  furniture  being  also  arrested  by  other  persons^  creditors  of  Lord 
Elliock  and  Lieutenant  Yeitch,  multiplepoindings  were  raised  by  Miss  Yeitch  and 
by  Crosbie  and  Jardine,  in  whose  hands  these  articles  were  (30th  May  1790).  These 
two  multiplepoindings,  together  with  the  suspension  and  interdict,  and  the  two  advoca- 
tions above  mentioned,  came  before  Lord  Justice-Clerk,  Braxfield,  by  whom  these  five 
processes  were  conjoined. 

After  a  variety  of  proceedings,  the  other  arresting  creditors  having  withdrawn,  on 
the  motion  of  David  Young,  &c.  the  Lord  Ordinary  in  the  conjoined  processes  of  multi- 
plepoinding  (then  Lord  Armadale),  "  granted  warrant  for  letters  of  incident  diligence, 
at  the  instance  of  all  parties  interested,  against  havers,  for  recovering  of  the  catalogue 
of  books  belonging  to  the  late  Lord  Elliock.'' 

Against  this  interlocutor  Henry  Yeitch  represented  on  two  grounds ;  let,  That  the 
books  and  furniture  having  been  rendered  heritable  dedinaiione,  and  never  having  been 
vested  in  Lieutenant  Yeitch  by  service,  could  not  be  attached  by  any  diligence  at  the 
instance  of  his  creditors ;  2d,  That  at  any  rate  the  arrestments  of  these  subjects  were 
inept,  or  ineffectual,  for  a  variety  of  reasons.  Young,  &c.  on  the  other  hand,  main- 
tained, that  possession  of  these  subjects  was  equivalent  to  service,  and  that  the  arrest- 
ments were  good. 

On  considering  this  representation,  the  Lord  Ordinary  found,  "  in  respect  that  no 
title  by  service  or  otherwise  was  made  up  by  Lieutenant  Yeitch  to  Lord  EUiock's 
library,  which,  by  his  Lordship's  settlement,  was  rendered  heritable  destincUione,  that 
the  arrestments  used  by  the  creditors  of  Lieutenant  Yeitch  were  ineffectual  to  attach 

1  This  was  disputed  ;  but  the  Court  were  clear  that  it  was  fully  proved. 
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ths  same ;  and  therefore  recalled  diligence  granted  in  absence  for  recovering  catalogues 
of  said  library,  and  decerned  accordingly." 

On  a  reclaiming  petition  against  this  interlocutor,  with  answers,  the  Court  (5th 
March  1806),  adheiBd;  but,  on  a  second  reclaiming  petition  for  Young,  &c.  the  inter- 
locutor of  Court  was  (June  2,  1807),  ''Alter  the  interlocutor  of  the  Lord  Ordinary 
reclaimed  against ;  sustain  the  arrestments  used  by  the  petitioners  as  sufficient  to  attach 
the  furniture,  books,  and  effects  conveyed  by  the  assignation  in  the  [162]  deed  of  entail 
executed  by  Lord  Elliock ;  prefer  the  petitioners  in  virtue  of  their  interests  produced 
Qpoa  the  fund  in  medio  ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly.'' 

Against  this  interlocutor  Henry  Yeitch  presented  a  reclaiming  petition,  which  was 
answered.  The  whole  cause  was  gone  over  in  these  papers;  but  as  no  decision  was  given 
on  any  point  but  the  first  above  mentioned,  it  seems  sufficient  to  report  the  argument 
on  this  point. 

Argument  for  Henry  Veitch,  petitioner. 

It  is  not  necessary  to  maintain  that  the  entail  of  the  subjects  in  dispute  is  effectual. 
It  IS  sufficient  to  say,  that  Lord  Elliock  clearly  intended  to  entail  them  on  the  series  of 
heirs  to  whom  his  landed  estate  is  destined ;  and  that  this  entail  must  at  least  be 
effectual  to  the  extent  of  rendering  them  heritable  destinatione. 

There  is  no  rule  better  established  in  the  law  of  Scotland  than  this,  that  heritage 
does  not  pass  ipso  jure  from  the  dead  to  the  living ;  but  that  such  heritable  rights  as 
are  not  cloathed  with  infeftment  must  be  taken  up  by  general  service,  and  such  as 
are  cloathed  with  infeftment  by  special  service  or  precept  of  dare  and  infeftment 
thereon.  Upon  this  rule  the  well  known  distinction  of  heir  apparent  and  heir  is 
founded ;  and  the  whole  system  of  our  law  respecting  heritable  rights  depends  on  it. 
Ersk.  b.  iii.,  tit.  8,  s.  54. — Stair,  b.  iii.,  tit.  5,  s.  25. 

Lord  Stair  in  this  passage  mentions  all  the  exceptions  to  this  rule  that  exist.  But 
moYeables  made  heritable  destinatione  is  none  of  them.  Nor  is  there  any  of  them  in 
which  possession  is  equivalent  to  service.  Wherever  service  is  unnecessary  to  vest  an 
heritable  right,  it  is  because  that  right  vests  ipso  jure. 

Heirship  moveables  are  said  to  form  an  exception  to  this  last  observation.  But,  in 
the  Jirst  place,  there  is  no  authority  for  this  but  a  solitary  old  decision,  Blackburn 
against  Kigg,  2d  Feb.  1610,  Diet.  vol.  ii.,  p.  368.  And  this  decision  is  contrasted  by  a 
later  one,  Auchinleck's  heir,  22d  Dec.  1630,  Diet.  v.  ii.,  p.  368. 

In  the  second  place,  supposing  this  were  one  exception,  that  would  not  be  a  sufficient 
reason  for  making  another  exception  in  a  different  case. 

But,  tMrdly,  the  right  to  heirship  moveables  is  not  an  heritable  right  in  the  proper 
sense  of  that  term.  It  is  not  a  right  which  descends  from  heir  to  heir  like  heritable 
succession.  It  is  more  truly  analogous  to  legitim  or  jus  relictce.  It  goes  to  the  heir 
once  for  aU  like  a  legacy  of  moveables ;  and  becomes  instantly,  in  all  respects,  a  part  of 
his  moveable  property,  going  to  his  executor  not  his  heir.  The  heir  receiving  heirship 
moveables  may,  to  be  sure,  leave  heirship  moveables  out  of  his  own  estate,  as  a  child 
receiving  legitim  may  leave  legitim  to  his  child,  but  there  is  no  identity  of  the  one 
heirship  with  the  other.  Nor  is  there  any  connection  whatever  between  the  receipt  of 
heirship  by  any  person  and  the  transmission  of  heirship  out  of  his  estate.  If  he  be  a 
prelate,  baron,  or  burgess,  he  will  leave  heirship  whether  he  receive  it  or  not ;  if  he  be 
not  any  of  these,  he  will  leave  no  heirship  whether  he  received  it  or  not. 

[163]  Heirship  moveables,  therefore,  are  not  proper  heritage  descendible  de  Tuzerede  in 
haeredem  ;  and  do  not  form  any  exception  to  the  rule  that  no  property  of  this  kind  can 
vest  by  mere  possession,  which  is  as  universal  in  our  law  as  it  is  marked  and  decisive. 

The  law  of  apparency  shews  this  very  clearly,  for  it  all  rests  on  the  assumption,  that 
the  apparent  heir  has  the  fullest  possession,  while  yet  the  right  of  fee  and  property 
never  is  vested  in  him.  The  act  1696,  ch.  24,  recognizes  this  rule,  in  the  most  striking 
manner,  by  the  cautious  and  limited  relief  which,  in  a  certain  case,  it  affords  against  the 
operation  of  the  rule ;  and  this  act  too  has  received  a  strict  interpretation. 

No  analogy  can  be  drawn  from  the  transmission  of  proper  moveables  by  possession, 
for  the  whole  law  of  descent  and  transmission  is  altogether  different  in  regud  to  heri- 
table and  moveable  rights.  And  even  as  to  proper  moveables,  the  effect  of  possession  in 
transmiasion  from  the  dead  to  the  living,  seems  to  have  been  owing  to  special  statute, 
1690,  eh.  29,  Bankton,  voL  ii.,  page  407. 

The  consequences  of  the  doctrine  maintained  on  the  other  side  sufficiently  shew 
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that  it  is  inadmiBsible ;  for  they  are  absolutely  irreconcilable  with  the  established  forms 
of  transmitting  heritable  property. 

Supposing  the  heritable  right  to  these  subjects  to  have  been  vested  in  Lieutenant 
Yeitch  by  possession,  then  it  could  no  longer  be  taken  up  by  a  service  to  Lord  Elliock, 
along  with  the  right  to  the  landed  estate ;  but  must  be  taken  by  a  separate  service  to 
his  apparent  heir — and  the  first,  and  only  general  service  that  ever  was  expede  as  heir 
to  the  institute  in  the  personal  deed  which  carried  all  these  heritable  rights,  would  not 
have  the  effect  to  transmit  the  whole,  but  only  a  part  of  them  ;  a  consequence  very  con- 
trary to  the  ideas  hitherto  entertained  of  heritable  rights  and  services,  and  tending 
directly  to  involve  our  law  on  this  subject  in  confusion. 

But,  further,  it  is  admitted  that,  on  this  supposition,  a  service  to  Lieutenant  Yeitch 
would  in  all  cases  be  competent ;  and  if  possession  could  not  otherwise  be  allowed,  it 
would  be  necessary,  in  order  to  take  up  these  subjects.  But  in  this  service,  where 
would  be  the  evidence  that  the  fee  of  this  heritable  right  was  ever  vested  in  him,  with- 
out which  the  service  could  not  proceed  ?  Will  it  be  said  that  parole  proof  of  posses- 
sion would  be  adduced  in  order  to  shew  this  f  Such  a  thing  never  was  heard  of ;  and 
is  absolutely  inconsistent  with  the  form  of  services  and  of  the  transmission  of  heritage, 
as  invariably  fixed  in  practice,  by  which  there  must  be  a  series  and  connection  of  written 
titles ;  and  no  person  can  be  served  heir  to  a  preceding  heir,  unless  that  preceding  heir 
has  had  the  right  vested  in  him  by  the  vrritten  title  of  a  service,  or  by  infeftment  when 
infef tment  is  necessary. 

Argument  for  Young,  &c.  respondents. 

I,  The  clause  conveying  these  subjects  is  not  only  not  capable  of  constituting  a 
proper  entail  of  them,  but  it  does  not  appear  that  it  was  intended  to  create  such  an 
entail,  nor  to  create  any  heritable  destination,  in  the  sense  in  which  that  word  is  used 
by  the  petitioner.  It  merely  assigns  the  moveables  that  shcUl  be  in  the  house  of  EUiock, 
at  the  time  of  Lord  [164]  £lliock's  death,  to  his  heirs ;  which  seems  to  be  nothing  more 
than  a  bequest  of  these  moveables,  once  for  all,  to  the  heir, — without  any  attempt  at  a 
perpetual  destination.  There  is  no  reason  to  say,  that  the  nomination  of  heirs  is  more 
than  a  conditional  institution. 

II.  But  at  any  rate  there  is  no  authority  in  our  law  for  saying  that  a  perpetual 
destination  of  moveables  can  be  effectually  made  by  any  terms,  or  that  they  can,  by  the 
will  of  any  persoo,  be  converted  into  proper  heritage.  None  of  our  law  writers  lay  down 
such  a  doctrine,  which  seems  in  itself  very  unreasonable.  Moveables  may  be  bequeathed 
under  what  conditions  the  testator  pleases,  but  still  they  are  moveables,  and  may  be 
taken  by  the  person  to  whom  they  are  bequeathed  as  moveables  are  taken. 

Now,  it  cannot  be  denied  that  moveables,  in  every  form  but  that  in  question,  pass 
from  the  dead  to  the  living  by  possession. 

That  possession  is  equivalent  to  confirmation  in  transmitting  the  ipsa  corpora  of 
moveables,  is  clear  from  Erskine,  b.  iii.,  tit.  9,  s.  30. — Bankton,  b.  iii.,  tit.  8,  s.  119. — 
Diet.  vol.  iv.  p.  269. — Nor  did  this  rule  arise  from  special  provision  of  the  Stat.  1690, 
ch.  29,  but  from  views  of  common  law  and  ancient  practice.  See  Kilkerran,  p.  509, 
case  of  M'Whirter.  This  statute  had  no  tendency  to  supersede  confirmation  where  it 
formerly  was  necessary  for  transmission,  but  merely  to  take  away  the  burden  of  it  where 
it  was  not  necessary,  but  was  insisted  upon  only  by  the  commissaries  for  their  fees. 
Possession  has  the  same  effect  as  to  jura  creditiy  which  pass  to  the  executor  or  general 
disponee  by  payment  or  corroboration,  the  only  sort  of  possession  such  rights  admit  of. 
Diet  vol.  iv.,  271,  and  vol  ii.  page  369. 

The  property  of  heirship  moveables  passes  in  the  same  way,  though  this  is  destined, 
by  law  itself,  to  the  heir,  and  is  carried,  if  he  chose  it,  by  a  service.  Nay,  it  must  be 
carried  by  a  service,  if  tJie  moveables  are  in  the  hands  of  third  parties,  who  do  not 
choose  to  deliver  possession  without  it ;  and  yet,  if  possession  of  heirship  moveables  is 
obtained,  the  property  of  them  passes  to  the  heir  by  that  possession.  This  is  the  true 
import  of  the  decision  in  the  case  from  Auchenleck,  22d  December  1630,  which  is 
erroneously  reported  in  the  Dictionary.  In  that  case  a  clock,  which  was  heirship,  was 
ordained  to  be  given  up  to  the  heir  when  served ;  but  the  reason  was  that  it  was  in  the 
hands  of  a  third  party,  and  had  never  been  in  the  possession  of  the  heir,  or  of  the  pur- 
chaser from  him,  who  claimed  it. 

And  this  doctrine  is  supported  not  only  by  the  case  of  Blackburn,  quoted  by  the 
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puisaer,  but  by  the  opinions  of  Erskine,  b.  iii.,  tit.  8,  sect.  17  and  77  ;  Bank.,  book  iii., 
tit.  5,  sect.  13 ;  and  Lord  Karnes,  Elucidations,  page  97. 

It  is  said  that  the  right  to  heirship  moveables  is  not  proper  heritage ;  but  it  is  at 
least  as  much  so  as  the  right  to  moveables  made  heritable  destinatione.  These  rights 
equally  go  to  the  heir  ;  they  may  equally  be  taken  by  service,  and  not  by  confirmation  ; 
E^kine,  h.  3,  tit.  8,  sect.  63.  The  right  to  heirship  cannot  be  conveyed  away  on  death- 
bed ;  Erskine,  sup.  sect.  98.  If  the  heir  intermeddles  with  them,  he  incurs  the  passive 
title  of  gestio  pro  haeredi  ;  Erskine,  sup.  sect.  63.  Accordingly,  the  right  to  heirship  is 
nnifonnly  treated  as  heritable,  Erskine,  b.  iii.  tit.  8,  Bank.,  b.  iii.,  tit.  5,  to  heirships ;  in 
all  these  respects  heirship  differs  to-  [166]  -tally  from  the  legitim  or  jus  rdietcBy  which 
Test  without  either  service  or  confirmation,  or  possession,  and  never  were  imagined  to 
be  in  any  respect  heritable. 

It  is  said  heirship  moveables  do  not  descend  to  a  line  of  heirs,  at  least,  they  do  not 
necessarily  do  this ;  but  neither  do  moveables,  heritable  destinatione^  necessarily  descend 
to  a  line  of  heirs.  The  first  heir  may,  at  his  pleasure,  deprive  them  of  their  heritable 
nature, — even  a  bond  secluding  executors,  or  destined  to  a  series  of  heirs,  may  lose  its 
heritable  nature  by  payment  or  assignation :  books  and  furniture  are  certainly  not  less 
liable  to  return  altogether  into  the  class  of  moveables. 

Since  then,  in  every  other  instance,  moveables  transmit  by  possession,  even  where 
they  are  heritable,  there  seems  to  be  no  reason  whatever  for  denying  the  effect  of 
transmitting  them  to  possession,  where  they  are  destined  to  heirs.' 

Ab  to  ^e  difficulties  that  are  started,  they  only  shew  that  it  is  impossible  by 
iestination  to  take  moveables  entirely  out  of  their  own  class,  and  apply  to  them  all  the 
roles  and  forms  relating  to  proper  immoveable  rights ;  and  after  all,  these  are  difficulties 
of  form  only,  from  which  no  serious  bad  consequence  could  be  feared. 

"  But,  on  the  other  side,  there  are  substantial  mischiefs  to  be  feared  from  refusing 
to  allow  possession  to  transmit  moveables  destined  to  heirs. 

It  wHl  be  observed,  that  there  is  no  record  of  such  destinations ;  and,  there- 
fore, it  is  impossible  the  public  should  have  any  suspicion,  that  a  man,  possessing 
moveables  to  which  no  body  else  pretends  any  claim,  is  not  truly  the  proprietor  of 
them.  Purchasers  and  creditors  must  therefore  be  exposed  to  a  new  danger  from 
which  there  is  no  defence ;  and  to  the  very  danger  from  which  our  law  was  anxious  to 
protect  them,  by  refusing  to  sustain  transferences  of  moveables,  retentia  poesessione. 
Rights  to  moveables  would  in  that  case  come  to  be  affected  by  all  the  neglects  and 
errors,  to  say  nothing  of  frauds,  that  might  take  place  in  following  the  intricacies  of 
services. 

The  Court  unanimously  pronounced  this  interlocutor  (25th  May  1808),  "  Find  that 
the  property  of  the  library  and  furniture  of  the  late  Lord  Elliock  was  effectually  vested 
in  ^e  person  of  the  late  Lieutenant  Yeitch ;  and  in  so  far  refuse  the  prayer  of  this 
petition,  and  adhere  to  their  interlocutor  reclaimed  against ;  but,  with  respect  to  the 
objections  to  the  arrestments  and  all  other  points  of  the  cause,  remit  to  the  Lord 
Armadale,  Ordinary,  to  hear  parties  thereon,  and  to  do  therein  as  he  shall  see  cause.'' 

There  was  however  some  difference,  as  to  the  reasons  on  which  different  Judges 
ooncuned  in  this  judgment. 

Three  of  the  Judges  expressed  their  opinion,  that  the  clause  in  the  entail,  relating 
to  the  moveables  in  question,  was  not  so  expressed  as  to  constitute  a  proper  heritable 
destination.  That  it  was  rather  of  the  nature  of  a  bequest  to  the  heir,  or  a  conditional 
institution ;  and  that  if  it  had  been  a  proper  heritable  destination,  they  thought  the 
argument  for  Mr.  Yeitch  very  strong,  and  would  have  had  great  difficulty  in  acceding 
to  the  interlocutor.  The  President,  and  three  other  Judges  expressed  their  opinions  on 
the  ground,  that  there  was  an  heritable  destination,  but  that  still  the  subjects,  being  sua 
natura  moveable,  mi^ht  be  transmitted  by  possession. 

[166]  The  Lord  President  in  particular  observed,  That  service  was  properly  a  feudal 
form,  and  intended  to  satisfy  the  superior  of  the  heir's  right  of  succession,  and  procure 
investiture :  That  it  had  been  extended  to  cases  of  heritable  jus  ereditiy  and  was  used 
to  satisfy  the  debtor  of  the  heir's  right  of  succession,  and  consequently  lay  him  under 
an  obligation  to  pay  or  perform  to  that  heir. 

That,  even  in  these  cases,  the  feudal  right,  or  the  jus  eredUiy  vested  without  service 
by  precept  of  dare  ccmstat  from  the  superior,  or  acknowledgment  of  the  debt  from  the 
debtor,  tf  they  were  willing  to  grant  such  precept  or  acknowledgment. 
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But  that,  in  no  case,  was  service  necessary,  or  proper,  where  there  was  no  superior 
and  no  debtor,  where  the  right  was  real  and  allodial,  on  which  the  heir  had  only  to 
take  possession  without  the  consent  of  any  person.  That  possession  of  such  property 
was  full  investiture  in  it  That  besides  heirship  moveables  leases  afforded  an  example 
of  this ;  for  these,  when  granted  to  heirs,  passed  without  service  by  possession,  because 
a  lease  was  not  &ju8  crediti^  and  there  was  no  investiture  of  them  required  from  the 
landlord.  That  moveables  destined  to  heirs  must  pass  in  the  same  way,  since,  though 
thus  destined,  they  were  still  allodial  property ;  and  if  the  heir  took  possession  of  them, 
there  was  nothing  more  left  for  him  to  da  He  might  use  a  service  if  he  pleased,  but 
he  had  no  need  of  it.  That  it  would  be  an  odd  incongruity  if  an  heir  succeeding  to  a 
lease,  and  to  farm  stock  settled  to  go  along  with  it,  might  take  the  lease  without  service, 
but  required  a  service  to  the  farm  stock. 

[Cf.  Kinnear  v.  Kinnear,  4  K.  708.] 
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ARCHiBATiD  Constable  and  Company,  Pursuers. — Ja,  Moncrieff. 

The  Trustees  of  Professor  John  Robison,  Defender. — Advocatum. 

Contract — An  author  agreed  with  a  Bookseller  for  the  publication  of  a  work  of  Science, 
the  price  according  to  a  certain  rate  per  sheet,  payable  by  instalments,  as  the  work 
was  published.  After  the  publication  of  one  volume,  constituting  in  itself  a  complete 
part,  the  progress  of  the  work  was  interrupted  by  the  death  of  the  Author.  His 
representatives  are  entitled  to  the  price  of  the  finished  portion,  according  to  the 
stipulated  rate. 

Professor  John  Robison,  having  resolved  to  publish  the  substance  of  his  Lectures  on 
the  Elements  of  Mechanical  Philosophy,  had  certain  communings  with  Mr.  Constable 
on  the  subject. 

[167]  Mr.  Constable  then  addressed  the  following  letter  to  Mr.  Robison.  "  7th  Novem- 
ber 1803.  I  agree  to  purchase  the  copy-right  of  your  work,  to  be  entitled  the  Elements 
of  Mechanical  Philosophy,  at  the  rate  of  ten  guineas  per  printed  sheet ;  and  the  whole 
work  to  consist  of  about  500  pages  in  octavo ;  and  as  you  |)ropo8e  publishing  in  four 
parts,  you  will  of  course  allow  me  the  usual  credit  given  to  the  trade  in  similar  transac- 
tions. Your  answer  in  course  of  to-morrow  will  much  oblige  me.  I  am,"  &c. ;  and  on 
the  15th  December  a  letter  in  these  terms :  "  In  addition  to  my  note  to  you  of  the  7th 
current,  I  now  beg  leave  to  propose  to  you,  that  if  your  work  shsdl  be  published  in  parts, 
you  shall  be  entitled  to  payment  at  the  rate  of  ten  guineas  per  sheet,  at  nine  months 
after  the  publication  of  each  part ;  or,  if  you  prefer  it,  the  whole  to  be  paid  at  six  and 
nine  months  after  the  publication  shall  be  finally  completed." 

In  advancing  with  the  composition  of  the  work,  the  views  of  the  author  extended 
beyond  his  own  original  intention,  or  that  of  the  booksellers ;  and  he  wrote  the  following 
letter.  "  18th  July  1804.  I  have  not  been  unmindful  of  my  engagements  with  you ; 
and  have  been  pushing  on  my  syllabus  as  much  as  in  my  power.  I  have,  however,  only 
been  able  to  complete  the  article  astronomy ;  and  if  I  had  my  choice  altogether  unem- 
barrassed, I  should  write  it  all  over  Bigpin  before  sending  it  to  the  press,  because  I  think 
it  too  full.  I  fear  that  what  I  have  now  to  give  you  will  run  to  350  pages ;  this, 
with  264  already  printed,  will  make  too  large  a  volume.  At  the  same  time  I  am  not 
altogether  resolved  what  to  do.  Astronomy  is  the  part  of  the  whole  course  which  it 
would  be  the  greatest  saving  of  time  to  my  lecturing,  if  my  students  had  a  full  instruc- 
tion in  their  hands.  None  of  the  English  elementary  books  that  I  know  enable  the 
students  to  understand  the  Newtonian  Philosophy.  This  is  my  favourite  object ;  and  I 
shall  give  no  more  than  what  is  absolutely  necessary  for  this  purpose.  This,  however, 
is  not  the  bookseller's  concern ;  and  I  am  in  some  measure  to  be  swayed  by  your  notions 
of  the  thing,  otherwise  I  do  not  attend  to  the  terms  of  the  agreement  between  us  in  the 
sense  in  which  it  was  taken.  You  may,  and  I  do  fear,  that  the  great  bulk  of  this  part 
may  hinder  the  sale  of  the  whole.  If  this  be  your  opinion,  I  can  easily  curtail  the 
volume  by  150  pages  of  letter  press,  by  omitting  the  two  last  articles,  the  figure  of  the 
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earth  and  the  tides ;  yet  they  are  the  most  cnrions,  as  they  are  by  far  the  most  intricate 
parte  of  the  ITewtoman  Philosophy.  I  beg  yon  will  thmk  of  this ;  and  let  me  know 
your  mind  as  soon  as  possible ;  for  in  four  or  five  days  I  shall  be  ready  to  go  on  with 
Mr.  Willison,  whom  I  expect  to  be  now  at  leisure,  as  the  session  papers  are  now  asleep 
for  a  while.  I  am  sadly  troubled  about  my  figures ;  my  eyes  fail  me  very  much ;  and  I 
Gannot  draw  them  so  small  and  so  exact  as  I  have  done.  This  will  occupy  more  plates, 
bot  I  cannot  help  it  Engravers  cannot  reduce  mathematical  figures  like  others,  because 
Uiey  know  not  how  they  are  drawn.  I  wish  you  would  call  here ;  and  I  would  show 
you  the  figures.  They  will  amount  to  abouc  fifty  besides  those  already  drawn.  I 
am,"  &c 

[168]  The  letter  written  in  answer  to  this  communication  was  not  produced ;  but 
the  Court  assumed,  and  the  pursuers  did  not  deny,  their  unqualified  acquiescence.  The 
first  volume  was  printed  in  November  1804 ;  and  after  its  publication,  the  pursuers 
inidosed  bills  for  the  sum  of  L.515,  at  6,  12,  and  18  months,  in  the  following  letter: 
**  10th  January  1805.  We  have  the  pleasure  to  enclose  you  our  promissory  notes  as 
under,  for  the  amount  of  the  copy-money  of  the  first  volume  of  your  Elements  of 
Mechanical  Philosophy.  We  also  placed  L.8,  16s.  6^  to  the  credit  of  your  account^ 
being  the  difference  of  interest  on  the  additional  credit  allowed  us.  We  shall  be  happy 
U>  have  frequent  occasion  to  make  you  similar  payments ;  and  we  are,"  &o.  The  above 
is  all  that  is  material  in  the  writings  that  passed  on  the  subject 

On  the  30th  January  1805,  Professor  Robison  died.  One  of  the  bills  was  paid ;  but 
the  trustees  found  it  necessary  to  charge  the  pursuers  for  payment  of  the  rest.  The 
charge  was  supsended  by  the  pursuers,  who  at  the  same  time  brought  an  action  for 
repetition  of  the  sum  already  paid,  under  the  qualification  of  accounting  regularly  for 
the  expense,  and  the  sale  of  the  published  volame. 

The  cause  was  discussed  before  the  Lord  Justice-Clerk,  Ordinary,  who  pronounced 
the  following  interlocutor  (17th  January  1806)  :   *'  In  respect  that  the  agreement 
between  the  parties  contains  a  provision  for  publishing  the  work  in  parts,  and  for  paying 
for  the  same,  either  at  the  time  of  publication  of  each  part,  or  after  the  publication  of 
the  whole,  at  the  option  of  the  author ;  and  that  the  volume  published  is  admitted  to 
contain  a  complete  part,  treating  of  one  separate  branch  of  science,  forming  an  intelli- 
gible and  useful  work  by  itself ;  and  further,  in  respect  that  the  suspenders  did  publish 
and  sell  to  the  public  this  said  volume  or  part,  without  any  condition  to  take  back  what 
they  now  plead  is  of  little  or  no  value  without  the  rest  of  the  work ;  and  the  suspenders, 
by  paying  one  of  the  bills,  which  did  not  fall  due  till  after  the  author's  death,  appear  to 
have  themselves  understood  this  to  be  the  genuine  interpretation  of  the  agreement ; 
repels  the  reasons  of  suspension ;  finds  the  letters  orderly  proceeded,  and  decerns ;  finds 
expenses  due;  and  allows  an  account  thereof  to  be  given  in,  and  submitted  to  the 
auditor." 

The  cause  came  by  petition  and  answers  before  the  Inner-House. 

Argument  of  the  pursuers. 

To  ascertain  the  nature  of  the  contract  between  these  parties,  and  the  obligations 
thence  arising,  it  is  necessary  to  attend  to  what  was  its  object  From  the  letters 
between  them,  it  is  clear  that  the  subject  which  Professor  Robison  proposed  to  sell,  and 
the  pursuers  agreed  to  purchase,  was  an  entire  work,  to  contain,  and  be  entitled  the 
"Elements  of  Mechanical  Philosophy."  The  contract  related  to  a  system,  or  whole, 
involving  the  various  branches  and  parts  of  a  science;  and  the  value  of  the  work 
consisted  in  the  union  and  completion  of  all  the  parts  in  a  systematic  form. 

As,  tiierefore,  in  contracting  for  such  a  work,  the  pursuers  could  not  expect  reimburse- 
ment till  after  the  period  of  its  completion,  the  amount  of  the  price  must  have  been 
determined  on  the  confidence,  and  under  the  implied  condition,  that  a  completis  work 
was  ultimately  to  be  de-  [169]  -livered.  Of  all  commodities,  a  literary  work  containing  a 
system  of  science,  is  that  of  which  the  value  depends  the  most  upon  its  completion.  Its 
permanent  value  is  derived  from  its  systematic  form ;  and  several  editions  are  required 
to  reimburse  the  expence  of  publication.  The  mode  and  times  of  payment,  whether 
wholly  at  the  commencement^  or  after  the  termination  of  the  work,  or  partially,  accord- 
ing to  its  progress,  are  contingent  circumstances  arising  from  the  liberality  of  the  parties, 
or  their  confidence  in  each  other;  and  cannot  affect  the  fundamental  principles  and 
stipolations  by  which  the  amount  of  the  price  was  ascertained.  The  mode  of  partial 
payment,  therefore,  could  not  alter  the  substance  of  the  contract,  the  nature  of  the 
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subject  purchased,  or  the  terms  on  which  alone  the  payments  could  be  understood  to  be 
warranted. 

Neither  can  it  affect  the  principles  bj  which  this  case  must  be  decided,  that  the 
science,  of  which  this  work  was  to  treat,  consisted  of  various  distinct  branches,  nor  that 
the  published  volume  contains  a  complete  part.  If  a  fragment  only  had  been  contained 
in  it,  the  same  decision  must  have  been  pronounced  for  which  the  defenders  contend  in 
this  instance;  because  a  court  of  law  cannot  place  its  judgment  on  so  fluctuating  a 
foundation  as  the  accidental  divisions  of  any  science  of  which  the  nomenclature  and 
arrangement  are  daily  changing  by  the  progress  of  discovery. 

To  illustrate  by  another  instance.  Several  of  the  pictures  of  Sir  Joshua  Beynolds 
occupied  that  artist  many  years  to  finish.  If,  however,  he  had  received  part  of  the 
price,  and  died  before  their  completion,  the  individual  works  would  have  been  without 
value.  In  such  a  case,  it  is  impossible  to  maintain  that  the  purchaser  could  have  been 
bound  to  receive  the  unfinished  picture,  or  the  representatives  of  the  artist  entitled  to 
retention  of  the  partial  payments. 

In  like  manner  a  sailor  has  no  claim  for  wages  if  he  does  not  finish  the  voyage  i 
neither  have  his  executors  if  he  dies  before  it  be  completed. 

In  the  terms  of  contract,  the  contingency  of  the  author's  life  has  not  been  provided 
for ;  and  this  risk  must  fall  where  the  presumptions  of  the  case  direct. 

That  the  risk  should  be  imposed  on  the  pursuers  cannot  be  maintained  on  the 
general  principles  of  the  law  of  contract,  because  a  purchaser  stipulating  for  the  delivery 
of  a  commodity,  or  the  performance  of  a  fact,  is  not  presumed  to  incur  any  risk  which 
may  impede  the  one  or  prevent  the  other,  unless  it  be  specifically  so  stipulated. 

In  the  general  case,  an  author  brings  a  complete  work  to  the  booksellers  for  sale  ; 
and  if  he  had  died  before  its  completion,  the  loss  must  have  been  his  own.  There  is 
nothing  in  the  terms  of  the  contract  in  the  present  instance  to  remove  it  out  of  the 
general  case ;  and  this  partial  and  progressive  payment  of  the  price  cannot  alter  the 
essentials  of  the  contract. 

In  a  word,  the  pursuer  has  not  received  that  for  which  he  stipulated ;  and  must  be 
entitled  to  repetition  of  the  sums  paid  on  the  faith  of  a  contract  of  which  it  is  now 
impossible  to  obtain  fulfilment.  Besides,  a  decision  in  favour  of  the  defender  would  be 
injurious  to  the  interests  of  literature.  The  most  valuable  monuments  of  genius,  those 
by  which  the  power  of  mankind  has  been  extended,  and  their  minds  enlightened,  have 
[170]  been  the  laborious  and  gradual  production  of  many  years,  and  their  publication 
has  in  many  cases  been  retarded  by  the  pressure  of  poverty.  This  inconvenience  has 
been  removed  by  the  practice  of  modem  booksellers,  the  best  patrons  of  genius,  who 
have  been  accustomed  to  advance  the  price  according  to  the  progress  of  the  work.  But 
this  liberality  will  be  fatally  and  necessarily  checked,  if  in  cases  like  the  present,  when 
the  price  has  been  progressively  advanced,  the  booksellers  shall  be  held  bound  to  pay 
for  an  unfinished  work. 

Argument  for  the  defender. 

The  nature  of  the  contract  must  be  discovered  from  the  correspondence  joined  to  the 
circumstances  and  presumption  of  the  case.  That  the  pursuer  had  contracted  to  receive^ 
and  Professor  Bobison  to  deliver  a  complete  work,  embracing  a  system  of  science ;  and 
that,  except  in  the  event  of  its  completion,  the  stipulated  price  was  not  to  be  paid,  is  a 
view  of  the  case  which  the  correspondence  of  the  parties  does  not  warrant,  and  which  in 
the  absence  of  distinct  and  specific  stipulation,  is  not  to  be  presumed. 

The  author  approached  the  age  of  seventy  ]  and  was  debilitated  by  long  continued 
disease.  The  work  was  of  great  research  and  magnitude,  and  consisted  of  many 
volumes,  of  which  the  materials  had  neither  been  prepared  nor  arranged.  These  facts 
were  known  to  the  pursuers ;  and  they  confessedly  did  not  deal  for  an  article  ready  for 
delivery. 

It  is  imipossible  to  presume,  that  a  philosopher,  whose  name  was  unrivalled  in  his 
country,  would  have  exclusively  devoted  his  time  to  the  production  of  a  work  which  in 
all  probability  would  occupy  the  remaining  years  of  his  life ;  and  for  which,  except  in 
the  event  of  its  completion,  he  was  not  to  receive  a  recompense. 

The  circumstances  of  the  parties,  and  the  views  to  which  these  circumstances  led, 
must  dictate  the  bargain  between  them,  so  far  as  is  unprovided  for  by  themselves.  The 
author  was  to  receive  a  fair  reward  for  his  labour ;  and  the  booksellers  trusted  that  he 
would  live  to  finish  what  he  had  begun.     The  former  might,  unfettered  by  contract, 
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have  published  a  complete  system,  by  bringing  out  distinct  branches  or  parts,  each  con- 
stitating  a  valuable  and  independent  whole,  yet  each  having  a  systematic  relation  to  the 
other.  The  latter,  by  withdrawing  the  author  from  other  employment,  secured  to  them- 
selves  a  fair  chance  of  a  work  from  which  they  would  have  derived  permanent  profit. 
The  stipulation  that  the  work  should  be  published  in  parts,  establishes  that  the  pursuer 
was  desirous  to  combine  the  present  profit  of  selling  a  treatise  on  distinct  and  indepen- 
dent branches,  or  parts  of  the  science,  with  the  ultimate  profit  arising  from  the  sale  of 
the  compile  system. 

The  bargain  clearly  was,  that  the  work  should  be  published  in  parts,  and  that  each 
part  should  be  paid  for  when  published.  The  obligation  of  Mr.  Kobison  has  been  so  far 
fulfilled,  and  that  of  the  pursuer  to  the  same  extent  incurred.  The  defenders  do  not 
insist  that  for  an  unfinished  work,  the  pursuer  shall  pay  the  price  of  a  complete  work, 
but  that  they  shall  fulfil  an  obligation  of  which  to  them  the  counter  part  has  been 
already  performed* 

[171]  If  the  published  volume  had  produced  to  the  pursuers  profits  exceeding,  instead 
of  foiling  below  expectation,  it  would  not  have  been  competent  for  the  trustees  of  Mr. 
Bobison  to  have  insisted  for  repetition  of  these  profits  on  payment  of  the  expence  of 
publication.  Are  the  pursuers  then  to  be  free  while  the  defenders  are  bound  ?  Or  are 
the  pursuers  bound  only  by  a  lucrative  contract  ? 

The  cases  put  in  illustration  are  inapplicable.  The  unfinished  work  of  a  painter  is 
not  a  "  complete  part,  treating  of  one  separate  branch  of  science,  forming  an  intelligible 
and  useful  work  by  itself." 

The  interests  of  literature  cannot  suffer  by  a  decision  which  is  consonant  to  justice, 
and  bestows  on  labour  and  talents  their  fair  reward.  On  the  contrary,  no  man  of  genius 
would  ever  withdraw  his  attention  from  other  objects,  and  devote  it  exclusively  to  the 
production  of  a  long  work,  if,  in  the  event  of  his  death,  that  part  of  his  recom  pence 
which  accorded  with  the  progressive  completion  of  the  work,  and  on  which  himself  and 
family  had  subsisted,  is  to  be  wrung  from  his  representatives. 

The  Court  coincided  in  the  grounds  of  decision  of  which  a  summary  in  contained  in 
the  interlocutor  of  the  Lord  Ordinary ;  and  observed,  that  at  the  first  communing  about 
the  projected  publication,  a  smaller  work  was  in  contemplation  of  the  parties.  The 
transaction  then  changed  its  nature,  and  a  work  was  undertaken  of  greater  extent, 
research,  and  importance ;  and  of  which  a  longer  period  was  required  for  the  comple- 
tion. By  occupying  the  time,  and  by  giving  a  direction  to  the  labour  of  the  author, 
and  by  withdrawing  him  from  other  pursuits,  the  pnrsuers  must  be  understood  to  have 
undertaken  the  risk  of  his  death.  No  doubt  both  parties,  in  entering  into  the  contract 
had  in  their  contemplation  the  completion  of  the  work,  but  this  part  of  the  contract  is 
modified  by  the  stipulation  that  it  was  to  be  published  in  parts ;  and  that  each  part 
was  to  be  paid  for  when  finished.  If  the  profits  of  the  volume  that  was  published  had 
exceeded  the  expence  of  the  printing,  and  the  stipulated  price  of  the  copy  rights  the 
defenders,  on  the  death  of  Professor  Robison,  would  not  have  been  entitled  to  compel 
the  pursuers  to  account  for  those  profits,  and  to  return  the  price  that  had  been  paid  to 
them.  The  argument  of  the  pursuers,  therefore,  would  lead  to  the  inadmissable  con- 
clusion, that  one  of  the  parties  was  bound  and  the  other  free. 

One  Judge  was  of  a  different  opinion.  The  pursuers,  he  observed,  had  stipulated 
for  a  whole  work,  and  not  for  one  volume,  or  one  sheet  of  a  book,  or  one  section,  or 
bcanch  of  a  system.  The  object  of  the  partial  payment  was  the  accommodation  of  the 
author,  and  not  any  qualification  of  the  original  obligation.  The  copy  right  of  a  com- 
plete and  entire  work,  and  not  of  a  part  of  it,  was  the  object  of  the  contract.  To  entitle 
a  party  to  pursue  implement  of  a  contract,  he  himself  must  be  in  a  condition  to  fulfil,  and 
to  offer  to  his  adversary  the  alternative  of  performance,  or  entire  restitution.  But  it  is 
plain  that  the  defenders  are  not  in  that  situation.  In  the  case  supposed,  therefore,  the 
defenders,  on  obvious  principles,  were  not  entitled  to  return  the  price  and  receive  the 
profits  of  the  publication,  and  no  argument  can  be  drawn  from  this  view  of  the  corre- 
sponding obligation. 

The  following  interlocutor  was  pronounced  (Ist  June  1808) :  "  The  Lords  having 
resusied  consideration  of  this  petition,  and  advised  the  [172]  same,  with  the  answers 
thereto ;  adhere  to  the  interlocutor  complained  of,  and  refuse  the  desire  of  the  petition." 
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No.  46.  XIV.  F.C.  172.     2  June  1808.     Lord  Newton. 

Egbert  Ewing,  Acting  Partner  of  the  Lanark  Twist  Company,  Pursuer. 

Wolfe  Murray. 

Adam  Wright,  Defender. — John  Gfreenshidds. 

Letter  of  Qredit, — ^A  person  who  gives  credit  on  an  unHmited  letter  of  credit,  without 
notification  to  the  granter  of  the  letter,  does  not  lose  his  right  of  recourse  on  the 
grantor  from  the  want  of  notification. 

Adam  Wright,  in  order  to  enable  Joseph  Simpson  and  Company  to  procure  yams  to 
the  extent  of  about  L.50  within  a  year,  as  was  alleged,  delivered  to  Joseph  Simpson 
the  following  letter,  signed  by  himself :  "  As  Messrs.  Joseph  Simpson  and  Company 
may  have  occasion  to  purchase  yarns  from  you  from  time  to  time,  I  hereby  guarantee 
the  regular  payments,  at  the  ordinary  periods  of  credit,  of  whatever  purchases  they  may 
make  from  you  within  twelve  months  from  this  date."  This  letter  was  neither  dated 
nor  addressed;  but  Simpson  filled  up  the  date  with  "Glasgow,  10th  June  1806/' 
addressed  it  "  to  the  Lanark  Twist  Company,''  lodged  it  with  that  Company,  and  upon 
it  took  yams  from  them  on  credit  between  the  3d  July  and  3d  of  December  1807  to 
the  amount  of  L.691,  10s.  9d.  Though  the  parties  all  lived  in  Glasgow,  no  notice  of 
this  was  given  to  Wright,  either  by  Simpson  and  Company,  or  the  Lanark  Twist  Com- 
pany, till  the  31st  of  January,  when  Simpson  and  Company  had  become  bankmpt. 
The  Lanark  Twist  Company  then  demanded  payment  of  the  above  sum  from  Wright ; 
and  on  his  refusal  brought  an  action  against  him  for  payment  of  it.  In  this  action,  the 
Lord  Ordinary  pronounced  this  interlocutor:  "Repels  the  defences  pleaded  for  the 
defender  Adam  Wright,  and  decerns  in  the  principal  cause,  in  terms  of  the  conclusions 
of  the  libel  against  him." 
.  The  defender  reclaimed. 

Argument  for  defender. — The  defender  cannot  be  bound  for  the  price  of  these  goods 
furnished  to  Simpson  and  Company,  because  he  never  received  any  notification  that 
these  furnishings  were  to  be  made.  This  [173]  notification  the  pursuers  were  bound 
to  give,  because  the  letter  of  credit  was  unlimited  as  to  the  extent  of  credit  to  be  given ; 
and  in  such  cases,  the  person  given  credit  is  bound  to  notify  to  the  granter  of  the  letter. 
This  was  decided,  Burnet,  7th  January  1681,  Stair's  Decisions.  The  opinion  of  the 
Court  to  the  same  effect,  is  to  be  found  in  the  report  of  the  case  of  Lennox,  6th 
December  1773,  Kilkerran,  p.  336 ;  and  the  same  thing  appears,  as  to  the  letters  of 
credit  in  general,  in  the  case  Mansfield  contra  Weir,  9th  June  1749;  same  title 
Kilkerran. 

The  very  nature  of  a  letter  of  credit,  not  bearing  any  express  limitation,  must  warn 
the  person  giving  credit  that  some  limitation  must  be  understood ;  and  to  avoid  exceed- 
ing that^  he  is  bound  to  give  notification  to  the  granter.  It  cannot  be  supposed  that  he 
may  go  all  lengths — that  he  may  give  credit  for  L.  1,000,000  for  instance ;  and  if  not,  it 
is  plain  he  cannot  safely  go  any  considerable  length  without  notification.  In  this  case, 
by  not  giving  notification,  the  pursuer  enabled  Simpson  to  go  far  beyond  the  intention 
and  true  meaning  of  the  letter  of  credit,  and  this  is  what  he  ought  to  have  foreseen 
might  naturally  happen  from  dealing  in  so  negligent  a  manner,  so  that  he  cannot  com- 
plain if  he  must  himself  take  the  consequence. 

The  Court  refused  the  petition  (9th  February  1808),  without  answers. 

The  defender  presented  a  second  reclaiming  petition,  which  was  also  refused 
without  answers. 

Some  of  the  Judges  thought  that  notification  never  was  necessary  in  any  case 
where  credit  was  given  upon  a  letter  of  credit.  That  to  require  it  was  contrary  to  the 
nature  and  use  of  such  letters,  and  that  the  imprudence  of  men,  in  granting  them 
without  limitation,  must  be  left  to  be  cured  by  its  natural  consequences.  Others 
observed,  that  it  was  unnecessary  to  lay  down  any  such  general  rule ;  that  cases  might 
be  figured  where  it  would  not  apply;  but  that  here  the  commission  was  limited  in 
point  of  time,  and  the  furnishings  not  exhorbitant,  in  which  circumstances  notification 
was  not  necessary. 
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No.  47.  XIV.  F.C.  174.     2  June  1808.     Lord  Hermand. 

Jamks  Dundas,  Trustee  on  the  Sequestrated  Estate  of  Richmond  and 

Freebaikn,  Pursuer. — Dav,  CathcarL 

James  Smith,  Defender. — Johji  Connell. 

Bankrupt — BiU  of  Exchange, — An  indorsation  of  a  biU  in  payment,  in  the  ordinary 
eouTse  of  trade,  is  not  liable  to  reduction  on  the  statute  1696,  though  it  be  within 
sixty  days  of  the  indorser's  bankruptcy. 

Richmond  and  Freebaim  were  insurance-brokers  in  Edinburgh,  James  Smith  was  an 
miderwriter  in  their  office  for  behoof  of  himself,  his  father,  and  others.  He  had  under- 
written there  during  the  year  1800,  and  they  had  received  the  premiums  up  to  the  end 
of  that  year.  He  had  alao  underwritten  there  during  the  year  1801,  though  it  did  not 
appear  that  they  ever  received  any  of  the  premiums  of  that  year  (see  Bertram  against 
Trustee  for  Richmond,  &c.  26th  November  1802,  Fac.  Coll.). 

On  the  4th  of  August  1801,  Richmond  and  Freebairn  indorsed  to  James  Smith  two 
bills  for  L.200  each,  drawn  upon  and  accepted  by  James  Beveridge  of  London,  due  one 
on  the  12th— 15th  October,  the  other  16th— 19th  October.  Smith  remitted  the  bills 
to  his  father  at  York  on  account  of  the  premiums  due  to  him.  At  that  date,  there  had 
been  no  balance  of  accounts  struck  between  Smith  and  Richmond  and  Freebaim  for 
ihe  transactions  of  the  year  1800 ;  but  Smith  was  creditor  in  account  for  more  than 
the  sums  contained  in  these  bills.  There  did  not  appear  to  have  existed  at  that  time 
any  apprehension  of  Richmond  and  Freebairn  becoming  bankrupt.  They  were,  how- 
ever,  made  bankrupt  in  terms  of  the  Act  1696,  on  the  6th  of  September  1801 ;  their 
estate  was  sequestrated ;  and  James  Dundas  was  appointed  trustee  upon  it. 

The  trustee  brought  an  action  against  James  Smith,  for  reducing,  under  the  Act 
1696,  the  indorsations  of  the  two  bills  above  mentioned.  The  interlocutor  of  the  Lord 
Ordinary  (May  24th,  1805)  was, — ''Finds,  that  in  practice  there  is  a  current  account, 
debit  and  credit^  between  the  broker  and  underwriter  who  do  business  at  his  office, 
fluctuating  from  time  to  time,  so  long  as  the  parties  continue  in  credit,  and  tiU  the 
actual  failure  of  the  one  or  the  other ;  so  that  it  would  be  unjust  to  allow  the  creditors 
of  either  to  avail  themselves  of  one  side  of  the  account,  without  taking  the  other  side  of 
it  into  view.  That  the  bills  passing  between  them  cannot  be  considered  in  the  light  of 
securities  for  anterior  debts,  so  as  to  faU  under  the  Act  1696,  and  that  such  bills, 
egpeciaUy  when  remitted  to  persons  at  a  distance,  are  properly  payments  in  cash. 
Findsy  in  terms  of  the  report,  that  there  was  no  mutual  settlement  of  accounts  betwixt 
the  parties,  striking  an  acknowledged  balance  previous  to,  or  at  the  period  of  the 
indorsations  in  question,  and  that  such  transactions  as  took  place  between  them  went 
[175]  on  posterior  to  the  indorsations  in  question,  in  the  same  manner  as  previous 
tiiereto.  Finds,  that  upon  the  6th  day  of  August,  Richmond  and  Freebaim  indorsed  to 
the  defender  bills  for  Lb400,  accepted  by  James  Beveridge,  which  bills  the  defender 
indorsed  to  his  father  Thomas  Smith,  and  other  correspondents  at  York,  for  whom  he 
was  in  use  to  underwrite  at  Richmond  and  Freebaim's  office  here.  Finds,  that  al- 
though there  may  be  no  valid  distinction,  in  a  general  view  of  the  Act  1696,  between 
foreign  and  inland  bills,  so  as  that  the  one  shoiild  be  exempted  from  the  sanction  of 
that  statute,  and  the  other  liable  to  it ;  yet  if,  in  the  ordinary  course  of  business,  an 
imderwriter  in  this  country,  unconscious  of  failure  in  the  circumstances  of  the  broker 
whom  he  employs,  not  only  for  himself,  but  for  his  correspondents  in  England,  accepts 
of  an  indorsation  of  bills  of  exchange  from  that  broker,  and  remits  them  to  such 
correspondent,  while  the  credit  of  the  broker  is  unimpeached,  the  transaction  cannot  be 
set  aside  upon  the  Act  1696,  unless  it  shall  appear  that  such  remittance  was  in  payment 
of  a  debt  already  liquidated.  Finds  no  evidence  that  the  debt  due  to  the  debtor's 
English  correspondents,  who  received  the  remittance  of  the  L.400  under  chsdlenge,  had 
been  liquidated  at  the  time  of  the  remittance ;  the  alleged  delay  of  which,  as  well  as 
the  circumstance  that  the  biUs  are  said  to  have  been  indorsed  indefinitely  to  account  of 
the  balance  which  might  ultimately  be  due  to  the  defender,  affords  real  evidence,  as 
well  of  the  bona  fides,  as  of  the  application  of  the  general  doctrine  assumed,  in  the 
first  part  of  this  interlocutor,  to  tiie  circumstances  of  the  case;  assoilzies  from  the 
redaction  in  regard  to  this  article." 

.  F.C.  vou  I.  4 
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The  cause  came  before  the  Inner-House  by  petition  and  answers. 

Argument  for  the  pursuer. 

These  indorsations  were,  in  terms  of  the  Act  1696,  ^'dispositions,  assignations,  or 
other  deeds,  made  by  the  bankrupt,  in  the  space  of  sixty  days  before  his  becoming 
bankrupt,  in  favour  of  his  creditor,  either  for  his  satisfaction  or  further  security." 

For  it  is  clear  law,  that  they  are  not  taken  out  of  the  statute  merely  by  being 
indorsations  of  bills,  FountainhdU,  2d  February  1700;  Durward  against  Wilson,  16th 
January  1713; — Campbell  against  Graham,  DcUrymple^; — Manson  against  Angos, 
19th  February  1772,  not  reported,  but  in  which  this  point  was  determined  on  full  dis- 
cussion, and  the  judgment  of  this  Court  was  affirmed  in  the  House  of  Lords,  22d 
March  1774  ;  M*Hutcheon  against  Welsh,  29th  January  1794.^ 

2dly,  There  is  no  authority  whatever  for  saying,  that  indorsations  of  foreign  bDls 
are  in  a  different  situation  from  indorsations  of  inland  bills.  The  observation  of  the 
collector  in  the  case  of  M'Gibbon  against  Campbell  (10th  August  1780),  is  now 
admitted,  on  all  hands,  to  have  been  erroneous ;  and  it  was  decided  that  there  was  no 
such  difference  in  the  case  of  M*Hutcheon  against  Welsh. 

3dly,  It  cannot  take  the  indorsations  out  of  the  Act  that  they  were  in  payment  ; 
ioit  the  statute  expressly  includes  deeds  made  "  for  satisfaction." 

[176]  ^thlyy  It  cannot  have  this  effect,  that  the  indorsations  were  given  hona  flde^ 
without  contemplation  of  bankruptcy ;  for  the  very  object  of  the  statute,  in  fixing  the 
restrospective  term  of  60  days,  was  to  supersede  all  enquiry  into  that  circumstance,  by 
adopting  a  general  presumption  from  a  circumstance  that,  was  always  certain ; — 
accordingly,  this  plea  has  uniformly  been  disregarded  in  actions  on  this  statute. 

bfhlyy  These  indorsations  are  not  taken  out  of  the  statute  merely  by  the  circumstance 
that  they  were  made  during  the  existence  of  an  open  account.  The  Court  may  just  as 
well  rescind  the  statute  in  toto,  as  deny  effect  to  it  in  all  cases,  where  the  parties 
happen  to  have  an  open  account.  There  is  not  the  smallest  authority  for  such  an 
exception.  Indeed,  it  would  destroy  the  effect  of  the  statute  altogether ;  for  not  only 
are  open  accounts  very  common,  but  it  is  quite  easy  to  keep  an  account  open  for  the 
very  purpose  of  eluding  this  statute.  The  case  of  Sir  William  Forbes  and  Company 
(1st  March  1791),  did  not  establish  any  such  rule.  In  that  case,  the  indorsation  waa 
sustained  because  a  subsequent  advance  to  a  greater  amount  had  been  made  by  the 
indorsee.  The  case  of  the  Pelican  Insurance  Office,  26th  June  1805,  was  circum- 
stantiate; but  at  the  utmost  only  established,  that  indorsations  within  the  60  days 
must  compensate  advances  by  the  indorsee  within  the  60  days. 

The  mere  existence  of  an  open  account  on  which  no  advances  at  all  have  been  made 
subsequent  to  indorsations,  or  even  within  the  60  days,  has  never  been  found  to  take 
those  indorsations  out  of  the  Act  1696. 

These  are  all  the  circumstances  that  can  be  imagined  to  take  this  case  out  of  the  statute. 

Argument  for  defender. 

It  is  not  necessary  for  the  defender  to  dispute  simply  and  precisely  any  of  the 
pursuers  propositions.  He  maintains,  that  the  indorsations  do  not  fall  under  the  Act 
1696: 

let,  Because  they  were  payments  made  bona  fide  in  the  ordinary  course  of  business. 

The  deeds,  &c.  which  the  Act  declares  reducible,  are  "  granted  in  favour  of  creditors, 
and  in  preference  to  other  creditors ;  *'  but  payments,  made  in  the  ordinary  course  of 
business,  are  neither  of  these ;  so  that  they  do  not  come  under  the  words  of  the  Act. 
Still  less  do  they  come  under  the  spirit  of  it.  For  it  never  was  intended  to  rescind  all 
the  ordinary  dealings  of  every  person  who  became  bankrupt  for  60  days  back.  Such  a 
provision  would  have  done  far  more  harm  than  good ; — accordingly,  payments  in  money 
have  always  been  held  not  to  fall  under  the  statute,  because  these  were  presumed  to  be 
of  this  description.  Bean  against  Aberdeen,  1st  August  1760,  £rsk.  b.  iv.,  tit.  1,  a.  41. 
But  now  that  the  use  of  cash  is  almost  entirely  superseded,  payments  in  the  ordinary 
course  of  trade  are  generally  made  by  indorsation  of  bills.  In  this  form,  however,  they 
are  still  payments  in  the  ordinary  course  of  trade,  and  as  such  must  be  exempted  from 
the  reduction  on  the  Act  1696. 


^  Same  in  Forbes,  p.  646. 

2  Jlot  reported;  but  see  Bell's  Bankruptcy,  vol.  i.  page  171. 
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2(27y,  This  is  still  dearei  where  a  current  account  of  debit  and  credit  subsists  between 
the  parties^  as  in  this  case.  For  there  it  is  [177]  obvious  that  the  payment  is  not 
only  not  given  in  contemplation  of  bankruptcy,  but  it  is  not  given  merely  either  for 
sadisfaction  or  security  of  a  prior  debt.  It  is  given  with  a  view  to  future  transactions 
as  much  as  past ;  and  can  never  be  said  to  be  given  to  one  creditor  in  preference  to 
others,  since  not  only  there  can  be  no  view  to  a  preference,  but  it  is  quite  uncertain 
whether  the  person,  to  whom  it  is  given,  may  ultimately  be  a  creditor  or  not,  even 
independently  of  such  payment. 

This  view  was  adopted  by  the  Court  in  the  case  of  Sir  William  Forbes,  and  still 
mate  clearly  in  that  of  the  Pelican  Company.  See  also  Thomson's  Trustee,  28th 
February  1806. 

The  idea  that  deeds  of  any  kind  within  the  60  days  would  be  sustained,  merely 
because  they  were  in  satisfaction  or  security  of  debts  contracted  within  the  60  days,  is 
sapported  by  no  authority ;  and  there  is  no  reason  to  suppose  it  was  the  principle  of 
decision  in  either  of  these  cases. 

The  marjority  of  the  Court  adopted  the  first  argument  of  the  defender ;  and  founded 
their  opinion  upon  this,  that,  in  the  circumstances  of  this  case,  the  indorsations  of  the 
IhUs  must  be  viewed  as  payments  in  the  ordinary  course  of  trade ;  and,  therefore,  did 
not  &11  under  the  Act  1696. 

It  was  observed  by  several  Judges,  that  indorsation  of  bills  were  certainly  not 
exempted  in  general  from  the  operation  of  the  Act  1669;  and  one  Judge  (Lord 
Armadale)  expressed  a  decided  opinion,  that  the  mere  circumstance  of  a  current  account 
axisting  between  the  parties  was  by  itself  of  no  relevancy  in  defence  against  a  reduction 
on  the  Act  That  if  in  fact  the  bankrupt  was  debtor  to  the  indorsee  at  the  commence- 
ment of  the  60  days,  it  signified  very  little  whether  the  account  had  been  balanced  or 
not  previously  to  that  period;  and  that  none  of  the  cases  quoted  went  upon  this 
circumstance  alone,  but  on  advances  being  made  by  the  indorsee  subsequent  to  the 
indorsations,  or  at  least  within  the  60  days. 

The  interlocutor  of  the  Court  (2d  June  1808),  was,  "Adhere  to  the  interlocutor  of 
the  Lord  Ordinary." 

[Cf.  Horsburgh  v.  Ramsay  ^  Go.,  12  R.  1177.] 
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WnuAM  Balleny,  Trustee  on  the  Estate  of  George  Robb,  Pursuer. — David 

Cathcart. 

Henby  Kaeburn  and  Company,  Defenders. — Daniel  Vert. 

RgtenHon, — Creditors  who  had  received  from  their  debtor  a  vendition  ex  facie  absolute, 
bat  had  at  the  same  time  granted  a  separate  missive,  obliging  themselves  to  reconvey 
on  payment  of  a  certain  debt,  were  found  entitled  to  retain  the  right  in  security  of 
(mother  debt  afterwards  contracted. 

Baebum  and  Company  advanced  to  Robb  L.1300,  by  accepting  two  bills  on  London  : 
In  security  for  repayment  of  this  sum,  Robb  gave  them  a  vendition  of  the  ship 
'*  Turton  "  which  belonged  to  him.  The  vendition  was  ex  facie  absolute ;  but  Raebum  and 
Company  granted  the  following  missive  to  Robb  (18th  March  1806).  ''We  have  this 
day,  at  your  desire,  accepted  two  bills  of  this  date,  payable  in  London,  at  four  and  six 
months,  pro.  L.650  each,  drawn  by  you  on  us,  and  intended  to  be  applied  in  payment 
of  part  of  the  price  of  the  ship  "  Leviathan/'  purchased  by  you  at  London ;  and  you 
having  of  this  date  conveyed  to  us  two-third  parts  of  your  ship  *'  Turton,'^  in  consideration 
of  the  obligation  so  come  under  by  us  on  your  account,  we  hereby  oblige  ourselves,  on 
the  foresaid  two  bills  being  duly  retired  by  you  when  due,  and  produced  to  us  discharged, 
to  nconvey  the  said  two-third  parts  of  the  said  ship  *'  Turton  "  to  you,  your  heirs,  or 
assignees ;  the  expence  of  the  conveyances  to  be  equally  divided  betwixt  you  and  us.'' 

[183]  Robb  retired  both  the  bills ;  but  in  the  meantime  he  had  contracted  other  debts 
to  Raebum  and  Company  to  a  much  greater  amount.  He  became  bankrupt ;  and  Balleny, 
the  trustee  upon  his  estate,  brought  an  action  in  the  Court  of  Admiralty  against 
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Raeburn  and  Company,  for  reconveyance  of  the  two-thirds  of  the  ship  "  Turton."  They 
pleaded  a  right  to  retain  this  property  for  their  whole  credit  against  Eobb.  The  Judge 
Admiral  found  (17th  April  1807) :  "  That  as  the  defenders  are  not  possessors  only,  but 
fully  vested  in  the  property  of  the  two-thirds  of  the  ship  "  Tarton,"  they  are  entitled 
to  refuse  reconveying  the  said  right  of  property  to  the  pursuer,  till  the  debts  due  to 
them  by  George  Eobb  shall  be  paid." 

The  pursuer  presented  a  bill  of  advocation ;  and  the  Lord  Ordinary  on  the  bills 
reported  the  case  on  memorials. 

Argument  for  the  pursuer. 

It  is  a  general  rule  of  law,  that  there  can  be  no  constitution  of  hypothec  or  pledge, 
without  express  consent  of  the  debtor.  Mere  possession  of  a  subject  by  a  creditor  is 
not  sufficient  to  constitute  this  right  But  consent  to  impignorate  for  one  debt,  is  no 
consent  to  impignorate  for  any  other  debt.  A  pledge,  therefore,  is  liable  only  to  that 
debt  for  which  it  is  pledged,  not  for  all  debt  due  by  the  pledger  to  the  pledgee. 

Even  in  the  few  exceptions  to  the  general  rule  that  are  admitted  by  our  law,  there 
is  no  general  hypothec,  but  a'  hypothec  only  for  a  certain  debt  or  kind  of  debt,  as  in  the 
case  of  a  writer's  hypothec  on  papers.  Orme  against  Barclay,  18ch  November  1778,  in 
that  of  a  manufacturer's  hypothec  on  goods ;  Harper  against  Faolds,  27th  January  1791. 

In  this  case,  though  the  vendition  being  accompanied,  simul  et  semelf  with  an  obliga- 
tion to  reconvey  on  payment  of  a  particular  debt,  was  no  more  than  an  impignoration. 
In  a  question  between  the  parties  themselves,  it  can  make  no  difference,  that  the 
different  parts  of  this  contract  were  contained  in  separate  writings,  stiU  it  was  one 
contract  of  impignoration. 

As  the  debt  for  which  the  hypothec  was  constituted  has  been  extinguished, 
the  hypothec  must  therefore  be  extinguished  also ;  and  the  defender  has  nothing  but 
bare  possession,  which  gives  him  no  right  to  retain. 

Argument  for  defenders. 

A  disposition,  ex  fade  absolute,  gives  a  good  security  for  future  advances  for  the 
disponee  to  the  disponer;  Kiddie  against  Creditors  of  Niblie,  16th  February  1782. 

But  here  there  is  a  vendition,  which  is  a  disposition  of  a  ship  ex  fade  absolute.  In 
the  cases  of  pledge  or  hypothec  quoted  by  the  pursuer,  the  creditor  had  only  the 
possession,  not  the  property  of  the  subject,  but  here  he  has  the  property  ;  and  it  must 
remain  in  him  till  he  executes  a  conveyance. 

But  this  he  is  not  bound  to  do  while  the  debts  due  to  him  are  unpaid.  The  case 
of  Dougal  against  Gordon,  17th  November  1795,  is  exactly  similar  to  the  present,  only 
substituting  assignation  of  a  bond  for  vendition  of  a  ship. 

[184]  It  was  also  pleaded  for  the  defenders,  that  they  had  given  credit  to  Eobb  on  a 
full  mutual  understanding,  that  they  were  to  be  secured  by  the  vendition ;  and  they 
further  pleaded,  that  L.360  of  the  debt  due  to  them  by  him  was  in  truth  a  part  of  the 
original  debt,  as  it  had  been  advanced  in  order  to  retire  one  of  the  bills  for  L.650.  Both 
these  assertions  were  denied ;  and  the  Court,  in  giving  their  opinions,  did  not  think  it 
necessary  to  take  them  into  consideration.  Upon  the  reasons  contained  in  the  first 
part  of  the  defenders  argument,  with  the  exception  of  one  Judge,  their  Lordships  (7th 
June  1808)  "refused  the  bill." 


No.  50.  XIV.  F.C.  184.     7  June  1808.     Lord  Armadale. 

James  Balfour,  Pursuer. — Baird, 

John  Stein  and  Others,  Defenders. — Monypenny. 

Arrestment, — ^An  admiralty  arrestment  of  a  vessel  on  the  stocks  is  good. 

James  Balfour,  a  creditor  of  John  Ferguson,  on  the  12th  March,  attached  by  an 
admiralty  arrestment  a  vessel  which  it  appeared  belonged  to  Ferguson.  The  vessel  was 
upon  the  stocks  unfinished,  and  of  course  without  masts.  The  arrestment  was 
executed  by  affixing  a  copy  at  and  upon  the  stem  of  the  said  sloop  or  vessel,  she  having 
yet  no  masts.  After  this  arrestment,  Ferguson,  in  conjunction  with  the  trustee  on  the 
<^tate  of  Nairne  and  Company,  who  pretended  to  the  property  of  the  vessel,  or  at  least 
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a  lien  upon  lier  in  security  of  a  sum  advanced  by  them  in  part  of  the  expence  of 
building  ber,  sold  her  to  John  Stein,  who  sold  her  to  John  Miller.  Balfour  presented 
a  petition  to  the  depute  Admiral,  praying  that  Fergason  might  be  imprisoned  for  breach 
of  anestment,  and  Uie  other  parties  prohibited  from  carrying  off  the  vessel,  which  they 
had  by  that  time  launched,  till  they  found  security  to  make  it  forthcoming.  The 
Judge-Admiral,  on  the  groimd  that  the  vessel  belonged  to  the  estate  of  Nairne  and 
Company,  assoilzied  the  defenders  from  this  action. 

Balfour  advocated  the  cause ;  and  the  Lord  Ordinary  having  remitted  simplictter  to 
the  Judge-Admiral,  the  cause  came  before  the  Inner-House  by  petition  and  euiswers. 
The  Court  had  no  doubt  that  the  property  of  the  ship  remained  with  Ferguson,  not- 
withstanding the  transaction  with  Naime  and  Company.  But  a  question  was  raised 
about  the  vdidity  of  the  arrestment. 

[185]  It  was  pleaded  for  the  defender,  that  Balfour's  arrestment  was  null,  because 
admiralty  arrestments  only  applied  to  ships  that  were  afloat,  or  at  least  capable  of 
putting  to  sea,  and  were  executed  by  fastening  the  copy  on  the  mast;  and  that  the 
regular  way  of  attaching  the  vessel  was  by  poinding. 

For  the  pursuers,  it  was  said,  that  this  mode  of  admiralty  arrestment  was  common, 
both  of  ships  of  which  the  masts  were  not  yet  built,  and  of  boats  that  never  had  masts 
at  all;  and  that  it  was  sufficient,  in  order  to  make  a  vessel  the  proper  subject  of 
admiralty  arrestment,  that  the  building  of  her  had  gone  so  far  that  she  was  properly 
denominated  a  ship. 

The  interlocutor  of  the  Court  was  :  "Alter  the.  Lord  Ordinary's  interlocutor;  and 
find  that  the  vessel  in  question  was  legally  and  effectually  attached  by  the  petitioner's 
anestment ;  and  remit  to  the  Judge-Admiral  to  proceed  accordingly." 

On  a  reclaiming  petition,  with  answers,  they  adhered. 
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Chables  Selkkig,  Trustee  on  the  Sequestrated  Estate  of  Hay  Smith, 

Pursuer. — Ad.  Oillies. 

PiTCAiKN  and  Scott,  and  other  Insurance  Brokers,  Defenders. — Dav,  CathcarL 

iTuuranee. — ^The  bankruptcy  of  the  insurer,  while  the  risk  is  undetermined,  does  not 
give  the  insured  a  right  to  retain  the  premium,  or  employ  it  in  making  a  second 
insurance. 

Hay  Smith  was  an  underwriter  at  the  offices  of  Pitcairn  and  Scott,  &c.  He 
accordingly  had  underwritten,  at  these  offices,  policies  to  a  large  amount,  of  which  the 
risks  were  undetermined.  In  this  situation  he  became  bankrupt.  No  part  of  the 
premiums  on  these  policies  had  at  that  time  been  paid.  The  brokers,  on  his 
bankruptcy,  conceiving  these  contracts  of  insurance  with  him  to  be  no  longer  binding, 
and  wishing  to  secure  the  insured,  made  second  insurances  on  the  subjects  of  all  these 
policies.  In  settling  accounts  with  Mr.  Selkrig,  who  was  appointed  trustee  on  the 
estate  of  Hay  Smith,  these  brokers  gave  Hay  Smith  credit  for  all  the  premiums  in  the 
policies  above-mentioned  which  he  had  underwritten;  but,  on  the  other  hand,  they 
placed  to  his  debit  all  the  premiums  which  they  had  paid  for  the  second  insurances 
made  on  the  subjects  of  the  first  policies, — alledging,  that,  as  his  bankruptcy  rendered 
the  first  insurances  void,  the  insured  had  a  right  to  retain  the  premiums,  and  a  fortiori 
to  apply  them  towards  making  second  insurances,  in  place  of  the  first,  which  had  failed.^ 
Mr.  Selkrig  refused  to  admit  their  claim  of  retention,  demanding  the  full  premiums, 
and  offering  to  let  them  rank  for  the  loss  on  the  bankrupt's  estate ;  and  he  accordingly 
brought  an  action  against  the  different  brokers  for  the  premiums.  These  actions  were 
conjoined. 


^  In  some  cases  it  appears  that  the  second  premiums  exceeded  the  first,  but  yet  had 
been  stated  in  full  in  the  accounts  to  the  debit  of  the  bankrupt ;  but  this  seems  to  have 
been  an  inaccuracy  not  ultimately  insisted  on.  The  ultimate  claim  of  the  defenders 
seems  to  have  been  confined  to  retention* 
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The  first  interlocutor  of  the  Lord  Ordinary  was, — "  Finds  it  stated  by  the  defenders, 
that  upon  the  bankruptcy  of  Hay  Smith,  which  happened  in  the  year  1801,  they  trans- 
ferred the  premiums  of  undetermined  risks  standing  at  his  credit  to  the  debit  of  the  said 
Hay  Smith,  and  made  second  insurances  upon  those  risks  which  had  been  underwritten 
by  him,  placing  the  premiums  to  his  debit :  finds  that  these  re-insur-  [188]  -ances  were 
either  made  for  behoof  of  Hay  Smith's  estate,  or  were  double  insurances  mMe  for 
behoof  of  the  defenders,  or  of  the  assured,  their  constituents :  finds  that,  in  the  first 
case,  the  re-insuranoe  was  ineffectual,  in  so  far  as  not  made  with  the  concurrence  of  the 
pursuer,  the  trustee  for  Smith's  creditors,  in  terms  of  the  Act  19th  Greo.  11.  ch.  37. — 
and  that,  in  the  second,  his  estate  cannot  be  affected  by  the  expenoe  thereof  which 
would  be  to  create  an  undue  preference  to  the  persons  insured  by  Hay  Smith,  in 
prejudice  of  his  other  creditors  :  finds  that,  though  by  subscription  of  the  policy  the 
underwriter  becomes  creditor  to  the  broker  for  his  premium,  yet  the  broker  does  not 
become  his  creditor  for  any  losses,  averages,  or  returns,  that  may  eventually  become  due  : 
so  that  there  is  no  concursus  of  debit  and  credit  entitling  the  broker  to  retain  or  apply 
the  premiums  in  his  hands  to  a  second  insurance,  as  in  this  case  :  repels  the  defences  ; 
finds  the  defenders  liable  for  the  amount  of  the  balances  due  by  them,  without 
deduction  of  the  premiums  paid,  or  other  expenses  incurred  in  consequence  of  the 
re-insurances  in  question ;  and  decerns." 

On  a  representation  and  answers,  the  second  interlocutor  of  the  Lord  Ordinary  wae, 
— "  Having  again  considered  this  representation,  with  the  answers  thereto,  and  whole 
process,  the  Lord  Ordinary,  however  he  may  have  endeavoured  to  make  up  his  own 
mind  upon  this  cause,  yet  considering  it  as  of  great  importance  in  itself,  and  involving 
various  points,  which  have  never,  so  far  as  he  observed,  been  decided  in  this  country, — 
appoints  the  process  to  be  enrolled,  and  recommends  to  the  counsel  to  consider,  whether 
it  might  not  have  been  expedient  that  a  case  should  be  made  up  for  the  opinion  of 
English  counsel,  or  of  the  committee  of  underwriters  at  Lloyds,  stating  this  question, — 
How  far  the  creditors  of  an  underwriter,  becoming  bankrupt  during  the  dependence  of 
a  risk,  are  entitled  to  rank  upon  the  premiums  due  to  him  1 — 2dly,  What  is  the  precise 
nature  of  re-insurance  and  double  insurance  respectively,  and  how  far  the  one  description 
or  the  other  applies  to  the  second  insurances  made  in  this  case ;  as  weU  as  upon  any- 
other  point  of  law,  or  mercantile  practice,  which  may  tend  to  throw  light  upon  the 
merits  of  the  present  question."  ^ 

^  Opinion  of  Mr.  Park, 

I  am  of  opinion,  that,  by  the  law  of  England,  the  assignees  of  an  underwriter,  who 
has  become  bankrupt,  may  maintain  an  action  against  the  broker,  to  recover  the 
premiums  upon  all  policies  which  he  procured  the  underwriter  to  effect  before  his 
bankruptcy,  notwitbstcuiding  the  risks  may  be  still  depending.  The  contract  is  com- 
plete between  the  parties ;  and  though  the  subsequent  bankruptcy  may  occasion  an 
inability  to  discharge  the  obligations  of  the  underwriter  in  part,  or  perhaps  entirely^ 
still  the  contract  is  a  valid  subsisting  contract,  and  the  premium  belongs  to  the  estate  of 
the  underwriter,  just  as  much  as  if  he  bad  continued  solvent,  and  able  to  pay  every 
shilling.  The  remedy  of  the  assured  is  pointed  out  by  the  statute  19th  Geo.  XL  ch.  32, 
p.  2,  which  has  authorised  the  assured,  in  case  the  underwiiter  becomes  bankrupt,  before 
a  loss  happens,  to  claim,  and  after  the  loss,  to  prove  his  debt,  just  as  if  the  contingency 
had  taken  place  before  the  bankruptcy.  But  the  statute  necessarily  treats  this  as  an 
existing  contract ;  and  I  am  of  opinion  that  it  follows,  that  the  premiums  cannot  be 
diverted  by  the  asstired  or  broker  into  any  other  channel,  such  as  effecting  new 
insurances ;  but  must  be  paid  to  the  estate  of  the  underwriter. 

Opinion  of  Sir  V.  Gihhs,  Baronet 

The  assignees  of  an  underwriter,  who  becomes  bankrupt  in  this  country,  are  entitled 
to  recover  from  the  broker  the  premiums  on  all  the  policies  which  he  procured  to  be 
underwritten  by  the  bankrupt  before  his  bankruptcy,  although  the  risks  may  be  still 
depending;  and  the  assured  are  entitled,  by  the  19th  Geo.  II.  c.  32,  to  make  claim 
under  the  commission ;  and  if  a  loss  shall  afterwards  happen,  to  prove  it  in  like  manner 
as  they  might  have  done  if  it  had  taken  place  hnefore  the  bankruptcy. 
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[189]  Agreeably  to  ibis  inteiloeutor,  opinions  of  English  counsel  were  taken.  These 
learned  gentlemen  were  all  perfectly  clear  that,  by  the  law  of  England,  the  bankruptcy 
of  the  underwriter,  while  the  risk  was  undetermined,  did  not  entitle  the  insured  to 
retain  the  premium,  but,  on  the  contrary,  that  he  must  pay  the  premium  to  the  bank- 
rupt estate.  That  he  may  now,  by  virtue  of  statute  19th  Geo.  II.  eh.  32,  claim  upon 
the  bankrupt  estate,  for  the  loss,  when  it  shall  be  ascertained,  as  if  it  had  taken  place 
apcm  the  bankruptcy,  but  that  even  before  (by  that  statute)  he  was  entitled  to  do  this, 
the  premium  still  could  not  by  the  law  of  England  be  retained.  One  of  these  learned 
geuUemen  gave  the  reason  for  this  rule,  viz.  that  the  premium  ought  to  be  paid  before 
agning  the  policy ;  and,  though  it  be  not  paid,  is  presumed  to  have  been  paid,  and  the 
consequences  are  as  if  it  had  been  paid ;  so  that  it  becomes  not  a  conditional,  but  an 
absolute  debt,  due  to  the  insured  by  the  broker  or  the  insured. 

2diy,  They  were  equally  clear,  that,  by  the  law  of  England,  the  brokers,  or  insured 
in  this  case,  could  not  legally  make  a  reingurance^  that  being  prohibited  by  statute  19th 
Geo.  11.  ch.  37,  except  to  the  irigurer  or  his  creditors.  But  farther,  that  the  second 
insoianoes  made  here  were  not  reiiwurances  but  double  insurances^  which  were  good ; 
but  by  which  the  first  insurer.  Hay  Smith  and  his  creditors,  could  not  be  in  any  way 
affected. 

[190]  On  advising  these  opinions,  the  Lord  Ordinary  finally  adhered  to  his  inter- 
locator  above  mentioned. 

The  cause  came  before  the  Inner-House  on  petition  and  answers. 

Argument  for  the  defenders. 

The  opinions  of  the  English  Counsel,  it  Lb  admitted,  do  show  that,  on  the  whole 
of  this  question,  an  English  Court  would  decide  against  the  defenders.  But  this  de- 
cision would  rest  not  upon  the  peculiar  rules  of  the  law  of  insurance,  but  upon  general 
roles  in  the  law  of  England,  forming  no  necessary  part  of  the  law  of  insurance,  and 
diametrically  opposite  to  the  general  rules  of  our  law.  It  is  a  general  rule  of  our  law, 
that  in  a  mutual  contract,  a  party  cannot  demand  implement  of  the  obligation  de  pre- 
senii  of  the  other  party,  if  it  appears  that  he  would  not  be  able  to  implement  his  own 
eonnter  obligation  de  futuro  ;  and  this  rule  equally  affects  those  who,  by  bankruptcy, 
eome  to  take  the  place  of  either  of  the  parties.  They  take  the  right  and  obligation  of 
the  mutual  contract  together,  and  cannot  enforce  the  one  while  they  leave  the 
oth»  not  to  be  performed.  Whenever  it  appears  that  the  obligation  on  the  one  side 
cannot  be  performed,  that  on  the  other  side  becomes  void.  Such  is  one  of  the  most 
important  rules  of  our  system,  and  of  almost  all  systems  of  law  except  that  of  England. 
In  Eu^and,  a  different  general  rule  obtains.  There  a  party  in  a  mutual  contract  may 
insist  for  performance  of  the  obligation  de  presenti  by  the  other  party,  though  it  do 
appear  that  he  will  not  be  able  to  implement  his  own  counter  obligation  de  futuro,  at 
least  his  creditors  may  take  the  de  presenti  right  in  such  a  mutual  contract,  and  insist 

Opinion  of  Mr,  Serjeant  Marshall, 

The  premium,  as  the  word  imports,  ought  regularly  to  be  paid  to  each  underwriter 
before  he  subscribes  the  policy.  Every  policy  contains  an  acknowledgment  of  the 
receipt  of  premium,  which  has  the  effect  of  precluding  the  underwriter,  in  actions  on  the 
policy,  from  objecting  that  the  premium  had  not  been  paid.  The  underwriter  may  how- 
ever, give  credit  to  the  insured,  or  to  his  broker,  for  the  premium.  But  this  indulgence 
cannot  have  the  effect  of  rendering  his  right  to  it  contingent,  or  of  making  it  depend  on 
his  own  future  solvency.  Aliud  est  enim  diem  obligationis  non  venisse,  aliud,  humanita- 
Hi  gratia,  temjms  indiUgeri  solutionis.  His  subscription  to  the  policy  gives  him  a  vested 
right  to  t^e  premium,  which  can  only  be  divested  by  the  contract  becoming  void  ab  initio, 
or  by  the  risk  never  having  commenced.  He  has  the  same  right  to  demand  the  premium 
yrhm  the  accustomed  credit  has  expired,  as  he  would  have  had  to  retain  it,  if  it  had 
been  paid  when  he  subecribed  the  policy.  For  these  reasons,  I  am  clearly  of  opinion 
that  &e  trustee,  in  behalf  of  the  creditors  of  Hay  Smith,  is  entitled  to  recover  from  the 
brokers  the  amount  of  the  premiums  due  to  the  bankrupt,  in  respect  of  the  risks  which 
were  undetermined  at  the  time  of  his  bankruptcy.  A  practice  nearly  similar  to  that 
which  the  brokers  in  this  case  contend  for,  has  prevailed  in  France ;  but  I  have  never 
been  able  to  learn  that  it  makes  a  part  of  the  law  of  insurance  in  any  other  country. 
In  England  it  is  quite  unknown. 
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for  performance  upon  it,  though  they  leave  the  counter  obligation  de  Juturo  to  a 
certainty  of  non-performance.  The  mutual  contractor,  who  is  thus  forced  to  implement 
of  his  own  obligation  de  presenti,  cannot,  by  the  common  law  of  England,  even  rank 
upon  the  bankrupt  estate  for  the  value  of  his  corresponding  de  futuro  right,  but  must 
make  his  claim  when  the  period  of  future  performance  arrives  against  the  debtor,  who 
must  then  be  totally  denuded  by  the  commission  of  bankruptcy.  GuUen's  Bankrupt 
Law,  page  85.  It  required  a  special  statute,  19  Geo.  II.  32,  2,  to  provide  a  partial 
remedy  to  the  evils  arising  from  the  operation  of  this  general  rule  in  cases  of  insurance. 
By  that  statute,  the  insured,  though  he  must  pay  the  premium  to  the  creditors  of  the 
bankrupt  insurer,  is  indulged  with  the  privilege  of  ranking  at  least  on  the  bankrupt 
estate  for  the  amount  of  the  loss,  when  it  shall  be  ascertained,  instead  of  being  left  to 
claim  against  the  denuded  bankrupt.  Such  is  the  general  rule  of  the  law.  of  England 
in  relation  to  mutual  contracts  and  bankruptcy ;  and  it  is  because  that  rule  is  a  general 
law  in  England,  that  of  course  it  applies  there,  in  so  far  as  not  modified  by  statute,  to 
cases  of  insurance  as  well  as  all  other  cases  of  mutual  contract.  It  is  no  part  of  the 
peculiar  law  of  insurance. 

Insurance,  in  its  own  nature,  is  just  a  mutual  contract  like  other  mutual  contracts, 
and  it  has  shared  the  same  fate  that  any  other  particular  mutual  contract,  arriving 
among  the  general  rules  of  English  law,  must  have  done. 

[191]  In  the  first  place,  there  is  nothing  in  the  contract  of  insurance  which  makes  the 
premium  instantly  pass  out  of  the  hands  of  the  assured,  either  de  facto  or  dejure. 

As  to  the  first,  it  is  admitted  in  this  case,  that  de  facto  the  premiums  were  in  the 
hands  of  the  insured. 

As  to  the  second,  the  only  foundation  it  ever  was  supposed  to  have  in  the  law  of  in- 
surance, was  from  the  form  of  the  receipt  for  the  premium,  which  bears  that  it  has  been 
paid,  though  de  facto  it  has  not  been  paid  at  the  time.  This  receipt  it  was  supposed 
extinguished  all  claim  on  the  part  of  the  insurer  against  the  insured,  to  whom  an  acknow- 
ledgment of  payment  was  given.  What  the  insurer  got  in  payment  on  giving  this  re- 
ceipt, was  a  new  obligation  to  pay  the  premium  by  the  broker^  to  whom  alone  therefore 
he  had  to  look  for  payment.  The  broker,  on  the  other  hand,  who  thus  granted  his  own 
obligation  to  the  insurer  for  behoof  of  the  insured,  had  a  claim  on  the  insured  for  the 
value  of  that  obligation,  that  is,  for  the  amount  of  the  premium,  and  to  him  alone  the 
insured  was  bound  to  pay. 

In  this  way,  the  obligation  on  the  insured  to  pay  the  premium  had  no  connection 
with  the  obligation  of  the  insurer  to  pay  for  the  loss,  because  t^e  former  was  due  wholly 
to  the  broker,  not  at  all  to  the  insured ;  and  the  latter  was  due  wholly  to  the  insured, 
not  at  all  to  the  broker.  But  this  arrangement,  though  it  once  was  supposed  to  be  the 
law  of  insurance,  has  not  been  received  as  such  in  this  country,  or  even  in  England. 

If  this  had  been  strictly  the  law,  it  is  clear  that  the  insurer  never  could  have  been 
entitled  to  recover  the  premium  directly  from  the  insured,  he  must  have  looked  to  the 
broker  alone,  and  the  insured  must  always  have  paid  to  the  broker.  If  then  the  broker 
became  bankrupt,  his  creditors  must  have  received  the  premiums  as  a  debt  due  to  him 
by  the  insured ;  and  the  insurer  could  only  have  ranked  on  the  broker's  estate  for  the 
amount  of  them,  as  a  distinct  debt  due  by  the  broker  to  him.  But  this  is  not  the  rule 
of  the  law  of  England.  See  opinion  of  Mr.  Wood  in  the  case  Bertram  versus  Eichmond 
and  Frecbairn's  Trustee,  26th    November    1802,  Fac.  Col.^     By    this  opinion,  and 


^  Opinion  of  Mr,  Wood, 

I  take  it  to  be  clear,  that  by  the  law  and  practice  of  England,  the  underwriters  are 
entitled  to  receive  from  the  assured  all  such  premiums  as  the  broker  had  not  actually  re- 
ceived at  the  time  when  he  became  bankrupt ;  and  that  it  makes  no  difiference  whether 
the  broker  do  or  do  not  receive  a  premium  for  guaranteeing  the  premium  to  the  under- 
writers. The  premiums  in  the  hands  of  the  insured  unpaid  are  the  property  of  the  un- 
derwriters, and  can  only  be  sued  for  in  the  names  or  the  underwriters ;  neither  the  bank- 
rupt nor  his  assignee  could  sue  for  them,  and  consequently  they  form  no  part  of  the  bank- 
rupt's estate  to  be  distributed  amongst  his  creditors.  His  guaranteeing  them  may  give 
the  underwriter  an  additional  security,  but  does  not  deprive  him  of  the  remedy  the  law 
gives  him  against  the  insurer,  who  has  not  paid  over  the  money  to  the  bankrupts.  I  do 
not  know  of  any  determination  reported  in  any  printed  collection,  directly  in  point  with 
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by  that  case  [192]  decided  on  that  opinion,  it  is  the  law  both  of  England  and  Scotland, 
that  the  preminms  aie  due  by  the  insured,  not  solely  or  principally  to  the  broker,  bat  to 
the  insorer ;  and  that  if  the  broker  becomes  bankrupt,  the  insurer  is  entitled  to  claim 
them  himself,  without  the  intervention  of  the  broker  at  all.  There  is  an  end,  therefore, 
of  the  supposed  arrangement  in  the  contract  of  insurance,  by  which  the  obligation  of  the 
insured  to  pay  the  premiums  became  absolute  and  independent  of  the  counter  obligation 
of  the  insured  to  be  answerable  for  the  loss.  This  supposed  rule  of  the  law  of  insurance 
nsted  entirely  on  the  idea  of  the  premium  being  due  solely  to  the  broker,  and  as  it  is 
not  due  solely  to  the  broker,  there  is  no  longer  any  foundation  in  the  peculiar  form  or 
lav  of  insurance  for  this  rule.  It  may  remain  in  England  by  virtue  of  other  general 
roles  of  their  law  of  mutual  contract  and  bankruptcy,  but  there  is  no  reason  why  we 
should  adopt  these  in  opposition  to  our  own  law  of  mutual  contract  and  bankruptcy. 

Accordingly,  there  is  a  series  of  decisions,  finding  that  this  part  of  our  law  did  hold 
good  in  eases  of  insurance,  and  that  contracts  of  insurance  became  wholly  void,  when,  by 
the  bankruptcy  of  the  insurer,  his  obligation  to  answer  the  loss  could  not  be  performed, 
and  when  ihe  insured  declared  the  baigain  at  an  end,  by  making  a  second  insurance  on 
the  same  subject. 

The  insured  was  not  held  bound  even  to  wait  till  the  creditors  had  determined 
whether  they  would  undertake  the  burden  of  the  contract  or  not.  Creditors  of  Elliot 
against  Morison  and  Co.,  28th  June  1785; — Keith  against  Thomson  and  Son,  3d 
July  1795. 

According  to  the  principle  established  by  these  cases,  the  defenders,  acting  as  agents 
for  the  insured  in  this  case,  declared  the  contract  at  an  end  on  the  bankruptcy  of  the 
insurer  Hay  Smith,  and  effected  a  second  insurance  on  the  same  subject.  To  this  they 
applied  the  premiums  of  the  first ;  and  to  this  they  were  entitled  to  apply  them,  as  the 
fiist  had  become  void,  and  the  second  was  a  legal  insurance  in  all  views,  whether  the 
first  had  been  void  or  not ;  since  the  opinions  of  the  English  counsel  show  that  it  was 
not  such  a  re-insurance  as  is  prohibited  by  law. 

Argument  for  pursuers. 

In  a  question  depending  on  a  point  of  mercantile  law,  the  desire  of  rendering  the 
decisions  on  our  law  here  uniform  with  those  of  the  Courts  of  England,  where  that  'law 
has  been  so  much  longer  known,  and  so  much  more  fully  considered,  has  always  been 
the  paramount  principle  in  the  minds  of  our  Judges.  The  opinions  of  the  English 
counsel,  therefore,  must  be  conclusive  in  the  present  case. 

[193]  It  is  a  mistake  to  say,  that  these  opinions  are  founded  on  any  general  rules  of  the 
laws  of  England.  They  are  strictly  confined  to  the  law  of  insurance  arising  out  of  the 
form  of  that  contract,  to  which  form,  and  not  to  any  general  rules  of  English  law,  they 
refer.  They  are  demonstrative,  therefore,  of  the  mercantile  law  of  insurance,  which  is 
not  more  the  law  of  England  than  of  this  country.  By  this  mercantile  law,  the  Courts 
of  Scotland  must  be  guided  in  cases  of  insurance,  though  it  were  contrary  to  our  general 
rules  relative  to  contracts  j  but  in  truth  it  is  not  contrary  to  these  rules,  since  it  only 
applies  to  contracts  of  a  form  quite  different  from  any  of  those  to  which  these  genersd 
roles  ever  were  held  applicable. 

By  the  contract  of  insurance,  the  premium  ought  instantly  to  be  paid.  But  though 
defado  it  is  not  paid,  yet  it  is  held  to  be  paid.  The  insurer  grants  a  receipt  for  it; 
and  on  tile  policy  he  is  precluded  from  pleading  that  it  is  not  paid.  His  obligation  is 
rendered  absolute ;  the  responsibility  for  the  loss  has  no  dependence  on  the  future  pay- 
ment of  the  premium.     In  the  same  way,  his  claim  for  the  premium  is  rendered 

the  present  case.  The  principle  will  be  found  in  a  series  of  cases  in  Cooke's  Bankrupt 
Law,  p.  414.  The  ease  of  Robson  v,  Wilson  was  argued  before  the  Court  of  fang's 
Bench  in  May  1798,  by  Mr.  Chambre  and  myself.  Mr.  Chambre  argued  that  case  on  the 
footing  of  partnership,  and  I  followed  the  same  line  of  argument  in  my  answer ;  but  the 
Court  decided  in  favour  of  the  plaintiff,  upon  the  principle  above  stated,  viz.  That  as  the 
premiums  had  not  been  paid  over  by  the  defendant  to  the  brokers,  who  had  become 
bankrupt^  the  plaintiff,  the  underwriter,  was  not  bound  to  come  in  as  a  creditor  under 
the  commisBon  of  the  bankrupt,  but  was  entitled  to  recover  the  whole  of  the  premiums 
against  the  defendant.  This  case  is  not  reported ;  but  Mr.  Meggison,  who  was  the  de- 
fendant's attorneyy  has  a  note  of  the  judgment  of  the  Court,  which  I  have  seen. 
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absolute,  and  has  no  dependence  on  his  responsibility  for  the  loss.  It  is  just  as  if 
he  had  received  the  money,  for  which  he  granted  the  receipt^  and  then  lent  it  back  again 
to  the  insured.  All  this  arises  from  the  peculiar  form  of  this  transaction,  which  is 
quite  different  from  that  of  a  common  mutual  contract ;  and  accordingly,  to  this  form, 
and  not  to  the  general  law  of  England,  this  rule  of  the  law  of  insurance  is  by  the 
English  counsel  ascribed.     See  opinion  of  Serjeant  Marshall  particularly. 

The  law  of  mutual  contract,  therefore,  has  no  application  to  this  case.  In  it  there 
is  no  mutual  contract  now  existing.  The  original  obligation  to  pay  the  premium,  which 
was  the  counter  part  of  the  obligation  to  answer  the  loss,  is  extinguished  by  the  receipt; 
and  in  its  place  is  substituted  a  new  and  absolute  independent  obligation,  for  a  sum  to 
the  amount  of  the  original  premiums  for  which  receipt  was  given. 

Neither  the  insured  nor  insurer,  then,  can  plead  the  law  of  mutual  contract  The 
one  cannot  refuse  to  answer  the  loss,  because  the  premium  is  not  paid,  nor  can  the  other 
refuse  to  pay  the  premium,  because  the  loss  will  not  be  answered.  The  creditors, 
therefore,  of  the  insurer  are  entitled  to  demand  the  premiums,  without  any  regard  to 
the  future  responsibility  of  their  debtor,  the  insurer,  for  the  loss. 

This  rule,  it  will  be  observed,  does  not  rest  at  all  upon  the  intervention  of  the 
broker,  nor  is  it  rested  upon  that  by  Seijeant  Marshall ;  whether  the  broker  therefore  be 
the  only  creditor  for  the  premiums  to  the  insured,  and  the  only  debtor  for  them  to  the 
insurer  or  not^  is  of  no  moment  to  the  pursuer's  plea.  If  there  had  been  no  broker  in 
this  case  at  all,  if  the  action  had  been  directly  against  the  insured,  it  would  still  havo 
been  perfectly  good. 

It  is  however  by  no  means  clear,  that  by  the  law  of  insurance  in  England  (and  our 
law  of  insurance  must  be  the  same),  the  broker  is  not  the  proper  and  only  debtor  to  the 
insurer  for  the  premium.  The  case  quoted  in  Mr.  Wood's  opinion,  and  in  which  that 
opinion  rests,  where,  in  consequence  of  the  broker's  bankruptcy,  an  equitable  exception 
seems  to  have  been  admitted  in  favour  of  the  insured,  will  by  no  means  go  the  length 
of  establishing  that,  in  all  cases,  even  where  the  broker  is  [194]  solvent^  he  is  not  the 
true  debtor  to  the  insurer,  and  creditor  to  the  insured. 

This  is  the  rule  that  is  universally  understood  to  prevail  among  mercantile  men,  both 
in  England  and  here. 

If  such  be  the  rule  of  law,  it  must  decide  this  case ;  for  here  the  defenders  are  not 
the  insured  but  the  brokers,  who  must  be  bound  to  pay  the  premiums  to  the  insurer  or 
his  creditors,  without  the  pretence  of  a  retention  for  a  claim  of  responsibility  not  due 
to  themselves  but  to  the  insured. 

The  second  insurances,  elfected  by  the  defenders,  are  circumstances  of  no  importance 
at  all  in  this  case ;  whether  they  are  reinsurances  or  double  insurances  is  of  no  moment. 
If  the  defenders  had  no  right  to  retain  the  premiums,  they  could  have  none  to  apply 
them  to  purchase  second  insurances. 

One  Judge  observed,  that  the  question  seemed  to  resolve  into  this  point,  whether 
the  general  rules  of  our  law,  in  relation  to  mutual  contract,  should  yield  to  those  of  the 
law  merchant  in  cases  of  insurance ;  that  he  doubted  whether  we  should  not  adhere  to 
our  own  common  law  principles ;  that  the  obligation  to  make  real  payment  of  the 
premium  was  plainly  a  part  of  the  transaction;  and,  therefore,  the  insured,  if  the 
insurer  became  unable  to  fulfil  his  part,  had,  by  the  law  of  Scotland,  a  strong  plea  to 
be  free  of  this  counter  obligation.  The  rest  of  the  Judges  who  spoke  adopted  the  argu- 
ment of  the  pursuer. 

The  interlocutor  of  Court  was,  "  adhere  to  the  interlocutor  of  the  Lord  Ordinary." 
The  defenders  reclaimed  against  this  interlocutor;  but  the  Court  (14th  June  1808) 
**  Adhered."  

No.  53.  XIV.  F.C.  195.     15  June  1808.     Lord  Glenlee. 

Egbert  Dawson,  Pursuer. — Norman  Hill. 

Sir  James  Pimncjle,  Defender. — David  Mowypainy. 

AfinucUrent — Stipend. — Interest  is  due  on  arrears  of  ministers'  augmented  stipends,  from 
the  date  of  the  process  of  augmentation  to  that  of  the  decree  of  locality,  without  any 
charge  upon  the  former  depree,  or  even  demand  of  payment,  during  that  time. 

The  Reverend  Bobert  Dawson,  minister  of  Stow,  raised  a  process  of  augmentation 
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in  the  year  1778,  and  obtained  an  augmentation.  In  the  year  1795,  he  raised  a  second 
prooefls,  and  obtained  another  augmentation.  No  decree  of  locality,  however,  was  pro- 
Boonoed  in  either  of  these  processes  till  the  year  1802.  During  all  this  interval,  from 
the  date  of  the  summons  of  augmentation  to  that  of  the  decree  of  locality,  the  minister 
Defer  received  payment  of  any  part  of  his  augmented  stipend.  He  never  gave  any 
chaige  to  the  heritors  to  pay  it,  nor  did  he  ever  make  any  demand  for  payment  of  it. 
But  after  the  decree  of  loodity,  he  demanded  from  each  of  the  heritors  payment  of  his 
proportion  of  the  arrears  of  this  augmented  stipend  from  the  two  periods  of  augmenta- 
tion, and  he  also  demanded  interest  of  these  arrears  from  the  dates  when  they  became 
dna.  Sir  James  Pringle  refused  to  pay  his  proportion  of  this  interest ;  and  Mr.  Dawson 
broi^ht  an  action  to  compel  him  to  pay  it.  He  also  threw  in  a  conclusion  for  periodi- 
cal interest  on  some  arrears  of  old  stipend,  on  which  no  charge  had  been  given  or 
demand  had  been  made,  and  another  for  interest  on  the  aggregate  sum,  not  only  of 
capital,  but  even  of  interest,  since  the  date  of  citation  in  the  action. 
The  Lord  Ordinary  reported  the  case  on  informations. 

Argument  for  pursuer. 

Without  maintaining  that  interest  is  due  on  all  debts,  the  pursuer  has  various 
groonds  in  which,  in  this  case,  he  is  entitled  to  demand  it  upon  the  arrears  of  his 
stipend. 

[196]  Point  L  New  stipend. 

Is^,  This  stipend,  when  modified  to  the  pursuer,  was  by  the  decree  of  modification 
ordained  to  be  paid  at  certain  terms ;  and  decree  to  this  effect  was  pronounced  against 
the  heritors.  This  individual  defender,  to  be  sure,  was  not  ordained  to  pay  a  certain 
sum  till  the  decree  of  locality  was  pronounced,  but  he  was  bound  to  bear  his  share  of 
the  general  obligation  of  the  heritors,  when  it  should  appear  what  that  share  was.  This 
general  obligation  was  to  pay  the  stipend  at  the  legal  terms ;  on  failure,  it  became  an 
obligation  ex  mora  to  pay  interest  from  these  terms ;  and  as  tlie  defender's  share  of  this 
obligation  is  now  fixed,  he  must  fulfil  it. 

2dly,  Interest  is  payable  by  those  who  are  lucrati,  by  the  use  of  money  due  to 
asoiher  person,  when  there  is  no  delay  on  his  part  to  demand  it,  Durie,  17th  Feb.  1624, 
Laird  of  Durie,  28th  Jan.  1663,  Lord  Balnagown,  Stair,  Now,  in  this  case,  the 
defender  certainly  is,  or  ought  to  be,  Ituyraius  ;  and  there  has  been  no  delay  to  demand 
payment  on  the  part  of  the  pursuer,  because  he  had  a  perfectly  good  reason  for  waiting 
till  the  process  of  locality  was  determined.  He  wished  not  to  impose  a  hardship  on 
any  of  the  heritors.  It  would  be  particularly  hard  if  the  defender  was  to  be  allowed  to 
take  advantage  of  this  forbearance  to  keep  in  his  own  pocket  that  interest  which  other- 
wise would  have  been  in  that  of  the  pursuer.  The  only  consequence  of  adopting  such  a 
rule  would  be,  that  all  ministers  would  have  immediate  recourse  to  charges  against  one 
or  oiber,  of  the  heritors  whenever  they  got  a  decree  of  augmentation. 

This  very  point  was  determined  in  the  case  of  Wright  against  Kennedy,  18th 
December  1804.  There  the  augmented  stipend  was  withheld  for  five  years,  in  conse- 
quence of  the  dependence  of  the  process  of  locality ;  and  the  Court  found  the  minister 
entitled  to  interest. 

The  case  of  Anderson  against  Urquhart  was  to  the  same  effect.  There  to  be  sure,  a 
chaige  was  given  on  the  decree  of  modification,  but  no  denunciation  followed,  so  that 
interest  was  not  due  by  statute  1621.  The  charge,  therefore,  could  make  no  difference. 
It  was  the  situation  of  the  parties  which  was  held  equivalent  to  the  requisites  of  the 
Act  1621. 

Point  II.  Old  stipend. 

As  to  the  old  stipends  they  were  clearly  due  at  the  terms ;  and,  therefore,  interest 
must  be  due  ex  morcL 

Point  m.  The  claim  for  interest  on  interest  was  scarcely  insisted  on. 

Aignment  for  the  defender. 

Point  L  Interest  upon  debts  is  not  due  in  general  by  our  law ;  it  is  only  due  by 
agreement,  by  particular  statute,  or  act  of  sederunt,  or  by  common  law,  on  account  of  a 
mora  in  the  debtor,  peculiarly  blameable.  But  in  the  present  case  there  is  no  agree- 
ment, no  statute  or  act  of  sede-  [197]  -runt,  and  no  mora  at  all  on  the  part  of  the  debtor. 
There  never  was  even  a  demand  made  against  the  defender  for  payment  of  this  debt,  so 
that  it  is  absolutely  impossible  to  accuse  him  of  mora;  on  the  contrary,  there  was 
mora  on  the  part  of  the  pursuer  in  not  demanding  payment. 


60  DAWSON  V.    SIR  J.    PRINGLE.  XIV.  F.C. 

Bat,  2dly,  The  pursuer  can  have  no  claim  to  interest,  because  he  has  neglected  to 
give  a  charge  to  any  of  the  heritors  for  payment  on  the  decree  of  modification,  and  to 
denounce  on  that  charge,  according  to  Act  1621,  c.  20.  This  is  the  process  pointed  out 
to  him  by  the  law  for  obtaining  payment  or  interest  If  he  had  used  this,  he  would 
have  been  by  law  entitled  to  interest.  Bat  as  he  has  neglected  this  legal  compulsitor, 
he  has  himself  to  blame  that  interest  is  denied  him  by  the  law.  In  this  respect,  his  case 
is  similar  to  that  of  all  other  ordinary  creditors :  It  is  a  stretch  in  the  law  even  to  allow 
this  privilege  to  ministers,  since  the  heritor  charged  is  really  not  properly  bound  to  the 
whole  extent.  The  law,  however,  indulged  ministers  so  far ;  but  there  is  no  reason  to 
say  it  intended  to  go  farther,  and  give  them  interest  without  any  charge  at  all. 

It  is  true,  in  the  cast  of  Anderson,  denunciation  was  found  not  necessary  to  consti- 
tute a  claim  for  interest,  but  that  was  because  the  heritor  had  himself  rendered  it 
impossible  by  suspending  the  charge ;  and  as  the  suspension  was  found  to  be  groundless^ 
he  was  not  held  entitled  to  take  any  benefit  by  it. 

It  is  not  even  pretended  that  in  any  case  interest  was  found  due  on  ministers 
stipends  without  a  charge  at  all,  except  in  that  of  Wright  against  Kennedy,  which  is  not 
reported ;  because  the  reporter  expressly  says  it  was  a  special  case,  and  decided  on 
specialties  by  the  majority  of  the  Court. 

Such  a  charge  is  peculiarly  necessary  in  this  particular  case.  For  here,  till  so 
charged,  an  individual  heritor  is  really  not  in  mora  at  all,  nor  can  reasonably  pay  any 
thing,  because  the  sum  truly  due  by  him  is  not  known;  and  it  is  the  charge  only  whicli 
lays  him  under  emy  obligation  to  pay  the  whole  augmentation,  in  so  far  as  his  free 
teinds  go.  It  never  was  supposed  that,  without  this  charge,  any  one  heritor  was  bound 
to  take  the  whole  augmentation  on  himself. 

Point  II.  As  to  the  second  claim  for  periodical  interest  on  the  arrears  of  old  stipend, 
it  is  impossible  to  imagine  any  reason  why  periodical  interest  should  be  given  upon 
ministers  stipends'  more  than  upon  arrears,  feu-duties,  annuities,  or  rents ;  yet  it  is 
notorious  that  no  interest  is  ever  given  on  these  prior  to  a  demand  for  payment  of  them. 

Various  opinions  were  expressed  on  the  Bench  on  the  first  point  relating  to  the  new 
stipends.  One  Judge  went  solely  upon  the  ground  that  the  question  had  been  decided 
already ;  and  that  in  cases  of  this  nature  it  was  of  more  moment  to  have  a  steady  rale 
than  strictly  to  examine  the  original  propriety  of  the  rule.  Several  other  Judges  thought 
that  on  this  subject  our  law  was  very  different  now  from  what  it  had  anciently  been. 
That  anciently  interest  was  reprobated ;  now  it  is  given  in  almost  every  case.  That 
though  there  may  be  exceptions  in  cases  where  payment  is  refused  or  delayed  bonafide^ 
yet  the  general  rule  is  to  give  interest.  That  in  this  case  there  was  no  dispute  as  to  the 
debt.  The  heritor  knew  [198]  he  was  keeping  money  that  was  due  to  the  minister  ; 
and  he  knew  very  nearly  his  proportion,  so  that  he  could  stock  it  out  for  the  minister. 
That  he  must  in  fact  have  done  so ;  he  must  have  pocketed  interest  on  it ;  and  there- 
fore ought  to  pay  over  this  to  the  minister.  That  it  would  be  inexpedient  to  force 
ministers  to  have  recourse  to  the  odious  measure  of  charges  to  individual  heritors  in  all 
cases,  and  unjust  to  let  them  suffer  from  their  unwillingness  to  use  such  a  measure. 

The  Lord  President  expressed  his  opinion  that  this  was  not  properly  a  question  of 
debt ;  there  was  here  no  giving  of  credit, — no  borrowing ;  it  was  a  case  of  intromission. 
That  teinds  originally  belonged  to  the  clergy,  and  were  drawn  by  them.  That  after- 
wards the  heritor  got  a  right  of  drawing  his  own  teinds,  but  under  the  condition  that 
he  should  pay  the  minister's  stipend :  That  to  that  extent  the  heritor  is  an  intromitter 
with  the  estate  of  the  clergy  :  That  interest,  therefore,  must  be  due  on  these  intromis- 
sions, as  it  is  on  all  intromissions ;  for  instauce,  on  the  intromissions  of  a  factor :  That 
these  must  either  be  paid  over  to  the  constituent,  or  laid  out  at  interest  for  his  behoof : 
That  a  period  is  fixed  by  law  for  doing  this  in  the  case  of  stipends,  viz.  the  term  of 
Candlemas :  That  the  minister  has  nothing  to  do  with  the  process  of  locality,  which  is 
entirely  the  concern  of  the  heritors :  That  when  the  burden  of  the  stipend  is  laid  on  the 
whole  teinds,  it  is  their  business  to  arrange  the  proportions  in  which  they  are  to  pay  it, 
by  an  interim  locality,  or  in  any  other  way  they  please,  till  they  get  it  fixed  by  a  final 
decree  of  locality  :  That  no  doubt  each  of  them  is  liable  to  the  minister  for  the  whole 
stipend  to  the  amount  of  the  teinds  he  draws,  till  he  can  shew  another  who  is  preferably 
liable  by  the  decree  of  locality ;  but  that  it  is  reckoned  an  oppressive  and  odious  thing 
for  the  minister  to  charge  one  heritor  for  the  whole,  and  there  is  no  good  reason  for 
obliging  him  to  do  this,  by  denying  him  interest  on  his  stipend,  unless  he  does  it. 
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As  to  the  second  point,  It  was  held  by  the  majority  of  the  Judges  to  be  very  clear 
that  interest  must  be  due.  It  was  observed  that,  in  cases  of  this  sort,  there  was  no 
need  of  a  demand  to  constitute  a  right  to  interest  That  the  maxim,  lex  interpellcU  pro 
hmune  applied. 

On  the  other  side,  several  Judges  observed  that  there  could  be  no  right  to  interest 
OD.  tiie  old  stipend,  without  a  demand,  nor  on  the  new  stipend,  without  a  charge  or  a 
decree  of  locality.  That  in  the  latter  case,  the  heritors  could  not  pay,  if  willing,  nor 
deposit  the  money ;  and  it  would  be  unjust  to  hold  them  liable  for  foil  legal  interest, 
while  they  were  forced  to  keep  the  money,  and  could  not  draw  that  interest  on  it  with- 
out some  risk,  of  which  the  minister  did  not  relieve  them. 

On  advising  informations,  the  judgment  of  the  Court  was,  "  Sustain  the  defences,  in 
so  far  as  regards  the  pursuer's  claim  for  interest  upon  the  amount  of  his  periodical 
interest ;  but,  qtioad  tUtra,  repel  the  defences ;  and  find  the  defender  liable  to  the  pur- 
suer in  payment  of  the  following  sums,  viz.  first,  of  L.28,  5s.  Sjfd.  sterling,  being  the 
principal  sum  of  augmented  stipends  from  the  1778  to  the  1803  inclusive,  with  the  legal 
interest  thereof  from  and  since  the-  term  of  Candlemas  [199]  1804,  till  payment; 
secondly,  of  L.  13, 12s.  ll^d.  sterling,  as  the  amount  of  periodical  interest  due  upon  the 
said  sum  at  and  preceding  the  said  term  of  Candlemas  1804 ;  and,  thirdly,  of 
LI 6,  148.  1-]^.  sterling,  as  the  balance  of  old  stipend,  including  interest  due  thereon 
at  said  term  of  Candlemas  1804,  conform  to  the  state  in  process,  and  of  the  interest 
of  80  much  of  said  sum  as  is  principal,  from  the  said  term  of  Candlemas  1804,  till 
payment." 

And  on  advising  a  petition  against  this  judgment,  with  answers,  the  Court,  by  a 
majority  of  nine  to  five,  adhered. 

[Cf.  CamphelVs  Trustees  v.  Sinclair,  5  R.  (II.L)  126.] 


No.  67.  XrV.  F.C.  215.     21  June  1808.     Lord  Craig. 

WnjJAM  Wallace,  Pursuer. — Geo.  Jos,  Bell. 

John  Osburn  Brown,  W.S.,  Trustee  for  the  Creditors  of  Robert  Smith, 
Builder  in  Edinburgh. — D.  Douglas  et  J.  Harrmvar. 

Penoncd  or  real. — Of  two  conterminous  proprietors,  one  built  a  mutual  gable,  and  the 
other  became  bankrupt  without  paying  for  his  proportion  of  it.  The  former  was 
found  to  have  a  preferable  claim  to  the  ezpence  of  the  gable  upon  the  price  of  the 
property  adjoining,  and  forming  a  part  of  the  bankrupt's  estate. 

When  that  part  of  the  New  Town  of  Edinburgh,  consisting  of  Heriot  Row,  and  lying 
to  the  north  of  Queen  Street,  was  projected,  a  plan  was  adopted,  which  contained 
the  elevation  of  each  house,  and  obliged  the  builders  to  have  mutual  chimney  tops 
sod  gables. 

[216]  When  the  execution  of  this  plan  was  begun,  the  trustees  of  Heriot's  Hospital, 
the  superiors  of  the  ground,  had  been  in  the  practice,  where  one  area  was  feued  out,  to 
pay  the  half  of  the  mutual  gable  when  the  house  was  finished.  This  was  done  with  the 
fiew  of  having  the  street  finished  with  the  more  expedition ;  and  the  Hospital  had  an 
opportunity  of  being  indemnified  when  the  next  area  was  feued  out 

The  Hospital  altered  this  arrangement ;  and  exposed  certain  lots  with  the  following 
condition : — "  Ist,  That  the  purchasers  of  the  several  lots  ^hall  be  bound  and  obliged  to 
eany  up  the  respective  buildings  to  the  level  of  the  street,  and  to  complete  the  cellars 
and  side  pavement,  between  and  the  term  of  Candlemas  1804,  and  to  have  their  houses 
eompletely  roofed  in  between  and  the  term  of  Martinmas  1804,  and  that  under  the 
Hqoidate  penalty  of  L.  100,  to  be  paid  to  the  treasurer  of  the  said  Hospital  by  the  purchaser 
of  each  lot,  over  and  above  performance.  2d,  That  the  exposers  are  not  to  be  at  any 
expence  for  building  mutual  gables,  but  the  purchasers  shall  have  their  recourse  for  the 
half  of  any  mutual  gables,  upon  the  persons  purchasing  the  adjoining  area^  who  shall  be 
hound  to  pay  the  same  when  the  said  contiguous  purchaser  begins  to  build,  with  interest 
thereafter." 

Two  conterminous  areas  were  purchased ;  the  one  on  the  east  by  Robert  Smith,  the 
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bankmpt, — the  other,  on  the  west,  by  William  Wallace,  the  paisaer.  Smith  was 
not  infeft 

On  his  area  the  pursuer  built  a  dwelling-house,  of  which  the  gable  and  garden- 
wall  were  mutual  with  his  neighbour  Smith;  and  Smith  became  bankrupt,  without 
either  paying  the  proportion  of  this  mutual  wall  due  by  him,  or  building  a  house  on 
his  area. 

Mr.  Osbum  Brown,  having  been  appointed  trustee  on  the  sequestrated  estate, 
exposed  the  subject  to  sale,  under  a  declaration,  that  "  half  of  the  mutual  gable  on  the 
west  is  to  belong  to  the  purchaser ; " — the  defender  thus  taking  on  himself  the  question 
respecting  the  expence  of  the  mutual  gable.  The  pursuer  became  the  purchaser.  The 
trustee  refused  to  prefer  the  pursuer  for  the  half  of  the  mutual  wall ;  upon  which  he 
raised  an  action  for  the  price ;  and  the  cause  having  been  debated  before  Lord  Craig, 
Ordinary,  the  following  interlocutor  was  pronounced  (11th  Dec.  1806) — "On  hearing 
parties,  find  that  although  there  is  a  debt  due  to  the  pursuer  for  the  erection  of  the  gable 
in  question,  yet  he  has  no  preference  on  the  subjects  in  question  therefor.'' 

The  Court  differed  in  opinion  from  the  Lord  Ordinary.  By  the  plan  prescribed  to 
the  feuar,  any  person  building  a  house  in  this  situation  must  erect  a  mutual  gable.  This 
proceeds  not  on  any  contract  with  the  conterminous  heritor,  but  from  the  necessity  of 
his  situation.  The  ground  on  which  the  mutual  gable  stands  is  common,  mutual,  and 
indivisible;  and  therefore  there  is  no  room  for  the  maxim,  inaedificaium  cedit  solo. 
The  gable,  in  fact,  was  the  property  of  Wallace  the  builder,  till  paid  for ;  and  till  then 
he  had  a  right  to  prevent  Smith,  or  his  trustee,  from  using  it,  or  adjecting  to  it  any 
building. 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary ;  and  found  the  pursuer 
entitled  to  retain  the  price  or  cost  of  erecting  one  half  of  the  [217]  gable  in  question ; 
and,  on  advising  a  reclaiming  petition,  and  answers,  adhered,  2l8t  June  1808. 


No.  58.  XIV.  F.C.  217.     22  June  1808.     Lord  Craig. 

William  Martin,  Pursuer. — Oeo.  Cranstoun, 

Janet  Patkrson,  Defender. — Bob.  Corbet. 

Personal  or  real. — Circumstances  in  which  a  reservation  in  a  disposition  entering  the 
sasine,  and  making  part  of  the  investiture,  did  not  constitute  a  real  burden  on  the 
lands. 

On  the  23d  day  of  August  1785,  Joseph  Mundell  conveyed  his  moveable  funds  to 
Messrs.  Gordon  and  Goldie  as  trustees.  He  likewise  executed  a  disposition  of  his 
landed  property  in  favour  of  his  nephew,  William  Johnston,  and  his  heirs,  under 
burden  of  the  sum  of  L.800,  payable  to  his  trustees,  to  be  applied  in  terms  of  the  trust. 
After  a  narrative  of  love  and  favour,  the  disposition  proceeds,  "Likeas  I,  by  these 
presents,  with  and  under  the  reservations,  burdens,  provisions,  and  conditions  under- 
written, give,  grant,  alienate,  and  dispone  from  me,  and  all  others  my  heirs  and 
successors,  after  my  decease,  to  and  in  favours  of  the  said  William  Johnston,  his  heirs, 
executors,  and  disponees  whatsoever,  absolutely  and  irredeemably,  without  any  manner 
of  reversion,  redemption,  and  regress.  All  and  Whole,  &c.  In  which  lands  and  others 
above  disponed,  I  hereby  bind  and  oblige  me,  my  heirs  and  successors,  duly  and 
validly  to  infeft  and  seise  the  said  William  Johnston  and  his  foresaids,  with  and  under 
the  burdens,  provisions,  and  conditions  after  expressed. '^ 

The  first  of  these  burdens  and  conditions  is  thus  expressed,  "  Providing  always,  as 
it  is  hereby  expressly  provided  and  declared,  that  the  said  William  Johnston  and  his 
foresaids,  by  their  acceptation,  shall  be  bound  emd  obliged  to  make  payment  to  Thomas 
Goldie  of  Craigmuie,  commissary  of  Dumfries,  and  John  Gordon,  farmer  at  Newbridge, 
trustees  named  and  appointed  by  me,  of  the  sum  of  L.dOO  sterling,  to  be  by  them 
applied  in  terms  of  a  trust-right  and  conveyance  executed  by  me  in  their  favour,  of 
even  date  with  these  presents,  and  that  against  the  term  of  Whitsunday  or  Martinmas 
that  shall  be  one  [218]  full  year  after  my  decease,  with  interest  thereof  from  the  first 
term  of  Wh'tsunday  or  Martinmas  immediately  subsequent  to  my  decease,  until  pay- 
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ment)  and  a  fifth  part  moxe  of  penalty  in  case  of  not  due  and  punctual  payment,  as  also 
to  make  payment  to  the  persons  after  named  of  the  yearly  annuities  under  written, 
7ia."&c. 

After  enumerating  these  annuities,  it  is  provided  and  declared,  2do,  "That  these 
proBBnts  are  granted  by  me,  with  the  further  burden  of  the  payment  of  the  sum  of 
L200  sterling  to  each  of  the  children  lawfully  procreated  of  the  body  of  the  said 
William  Johnston,  surviving  him."  And  it  is  further  declared,  "That  the  subjects 
above  disponed  are  in  full  of  all  heirship,  executry,  or  any  other  thing  which  the  said 
William  Johnston  or  his  heirs  can  anyways  ask  by  and  through  my  decease,  excepting 
ao  far  as  is  provided  in  their  favour  by  my  said  trust-right  and  conveyance,  under  which 
burdens,  provisions,  and  conditions  these  presents  are  granted  by  me,  and  to  be  accepted 
of  by  the  said  William  Johnston  and  his  foresaids,  and  no  otherwise." 

The  precept  of  saaine  ordains  sasine  to  be  given  to  the  disponee  in  the  lands,  "  but 
always  with  and  under  the  burdens,  provisions,  and  conditions  before  specified,  which 
are  hereby  appointed  to  be  engrossed  in  the  infeftments  to  follow  hereupon." 

On  this  precept  infeftment  accordingly  followed  in  the  person  cf  William  Johnston, 
the  disponee.  In  the  sasine,  the  disposition  and  precept;^  in  the  terms  and  under  the 
burdens  above  mentioned,  are  at  large  engrossed.  "  And  Thomas  Kerr  in  Daltonhook, 
as  bailie  in  that  part  aforesaid,  by  virtue  thereof,  and  of  the  office  of  bailiary  thereby 
committed  to  him,  gave  and  delivered  heritable  state  and  -sasine,  actual,  real,  and 
corporal  possession,  of  all  and  whole  the  said  three-pound  land  of  old  extent  of  Bengair- 
hill  and  Bengair,  &c.  but  with  and  under  the  servitude  and  privilege  in  favour  of  the 
puzchaser  of  Upper  Dormont,  and  the  other  burdens,  provisions,  and  conditions  before 
specified,  to  the  said  William  Johnston,  by  delivering  to  him  of  earth  and  stone  of  the 
ground  of  the  said  lands,  with  all  other  necessary  and  usual  symbols." 

Certain  partial  payments  of  the  sums  with  which  the  disposition  was  burdened  were 
made  by  Mr.  Johnston ;  but  at  his  death  there  remained  a  balance  of  L.240  sterling, 
besides  interest 

Previous  to  his  death,  Mr.  Johnston  executed  two  deeds,  by  one  of  which  he 
granted  to  his  widow,  Mrs.  Paterson,  a  liferent  over  a  certain  part  of  the  lands,  in 
which  she  was  intett  propriis  manibus ;  by  the  other,  he  conveyed  his  whole  property  to 
lua  eldest  son,  under  the  burden  of  certain  provisions  to  his  children,  which  were 
declared  to  be  real  liens  on  his  lands. 

In  the  meantime,  the  pursuer,  Martin,  paid  up  the  balance  due  to  Mundell's 
trustees,  and  acquired  right  to  the  debt  and  security  held  by  them.  Having  con- 
stituted the  debt  against  Joseph  Johnston,  the  eldest  son  and  heir  of  William,  he  then 
led  an  adjudication,  and  brought  an  action  of  maills  and  duties  against  Johnston,  his 
tenants,  and  Mrs.  Janet  Paterson  the  widow,  insisting,  that  the  sums  contained  in 
Mundell's  disposition  to  William  Johnston  were  real  and  preferable  burdens.  The 
Lord  Ordinary  (Craig)  decerned  in  terms  of  the  libel. 

[219]  The  cause  then  came  before  the  Court  by  petition  and  answers. 

Argument  of  the  defender. 

To  realise  a  lien  on  lands,  it  is  necessary  that  the  burdens  be  directed  against  the 
lands  themselves,  and  not  merely  be  imposed  on  the  disponee.  Unless  this  be  done, 
die  appearance  of  such  a  debt  in  the  investitures  is  insufficient.  See  Bankton,  lib.  i. 
p.  653,— 19th  July  1780,  Allan,  Fac.  Coll 

In  numerous  cases  similar  to  the  present,  the  mere  specification  of  the  burden  has 
been  found  insufficient.  Diet  vol.  iv.  p.  64. — 18th  May  1792,  Steuart  against  Hoome, 
Foe.  CoU. 

In  the  present  instance,  although  the  burden  is  specified,  and  declared  to  be  a  con- 
dition of  the  disposition,  yet  it  is  nowhere  declared  to  be  a  real  lien  on  the  lands. 

Argument  of  the  pursuer. 

If  the  obligation  was  laid  on  Johnston  and  his  heirs  alone,  it  is  not  real  or  e£fectnal 
<^[unst  his  onerous  or  rational  deeds.  If  it  is  directed  against  the  lands,  and  rendered 
obligatory  against  onerous  singular  successors  by  entering  regularly  into  the  investiture, 
the  pursuer  must  be  preferred.  That  the  burden  was  meant  to  be  real,  is  clear  from 
the  whole  tenor  of  the  deed. 

In  the  dispositive  clause,  the  lands  themselves  are  disponed  under  the  burdens^ 
reKroaiions,  ^c,  which  necessarily  infer  a  real  burden.     The  obligation  to  infeft  is 
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qualified  by  a  reference  to  these  burdens.  In  a  subsequent  part  of  the  deed  it  is 
declared,  that  tJiese  presents  are  granted  with  the  furth&r  burden.  There  afterwards 
follows  a  clause  wherein  it  is  declared,  that  under  these  burdens,  provisions^  ^e,  these 
presents  are  granted  hy  me,  and  to  be  accepted  by  the  said  William  Johnston,  and  no 
othermse.  This  is  the  very  form  of  expression  pointed  out  by  Erskine,  lib.  1,  tit.  3, 
s.  49,  to  denote  a  real  burden. 

The  law  does  not  require  any  specific  jormuLa  of  words,  or  any  voces  signatce,  to 
constitute  a  real  burden.  It  is  sufficient  that  there  be  an  explicit  declaration  of  the 
disponer's  will,  that  it  shall  be  real,  and  that  intimation  be  made  to  the  lieges  by 
insertion  in  the  investiture.  All  this  has  been  accomplished  in  the  present  instance,  in 
the  manner  pointed  out  by  Lord  Bankton  as  sufficient  for  the  purpose,  in  the  very 
passage  which  the  defenders  have  quoted  in  their  support. 

A  majority  of  the  Court  differed  in  opinion  from  the  Lord  Ordinary ;  and  observed, 
that,  without  requiring  any  technical  form  of  expression  for  the  constitution  of  a  real 
Uen,  it  is  necessary  that  the  intention  to  impose  a  burden  on  land  by  reservation  should 
be  expressed  in  the  most  explicit,  precise,  and  perspicuous  manner.  In  a  clause  by  which 
onerous  singular  successors  eire  to  be  affected,  there  must  be  no  room  for  ambiguity ; 
but  the  present  instance  admits  of  a  doubt;  and,  therefore,  the  obligation  in  favour  of 
MundeU's  trustees  ought  not  to  be  held  as  constituting  a  real  burden  in  competition 
¥rith  Mrs.  Johnston's  infef tment. 

[220]  The  following  interlocutor  was  pronounced  (4th  March  18C8),  "  The  Lords 
having  advised  this  petition,  with  the  answers  thereto,  alter  the  interlocutor  reclaimed 
against ;  prefer  the  petitioner  upon  her  infef  tment  produced,  to  the  rents  in  question  in 
the  hands  of  the  tenants,  and  decern ;  but  find  no  expences  due  ;  and  supersede  extract 
till  the  first  sederunt  day  of  May  next." 

On  advising  a  reclaiming  petition  and  answers,  the  Lords  adhered  (22d  June  1808). 


No.  61.  XIV.  F.C.  226.     24  June  1808.     Lord  Justice-Clerk. 

John  Sharp,  Pursuer. — John  Mae/arlane, 

Margaret  Hervky  and  Others,  Defenders. — Ar,  Fletcher. 

Prescription  under  the  Act  1695,  ch,  5 — Bill  of  Exchange. — An  acceptor  of  a  bill,  "  as 
security  jointly  and  severally"  has  not  the  benefit  of  the  Act  1695,  ch.  5. 

On  the  3d  June  1796,  the  pursuer  drew  a  bill,  which  was  duly  accepted,  as  follows  : 

"  L.938,  7s.  3d.  sterling.  Stirling,  June  3,  1796. 

"  Against  the  term  of  Whitsunday  next,  pay  me,  or  order,  at  the  house  of  James 
Thomson,  jun.  Stirling,  £938,  78.  3d.  sterling,  for  value  received  of  (Signed)  John 

Sharpe.'' (Addressed)  "  To  James  Thomson,  jun.  Stirling,  as  principal,  and  John 

Hervey  merchant  there,  as  security,  jointly  and  severally.  (Signed)  Jambs  Thomson, 
jun.    John  Hbrvby." 

During  its  currency  in  the  years  1797,  8,  9,  1800,  and  1801,  various  payments  were 
made  to  account 

Thomson  became  embarrassed  in  his  affairs;  and,  on  the  17th  August  1803,  applied 
for  and  obtained  an  act  of  sequestration.  Before  the  expiry  of  the  ten  months  allowed 
by  the  bankrupt  statute  to  every  creditor  to  produce  his  grounds  of  debt  and  oath  of 
verity  thereon,  Thomson  made  an  offer  of  a  composition  of  12s.  per  pound,  of  which 
himself  and  Mr.  Mayne  of  Powis  were  to  grant  bond  for  10?.  His  own  bond  was  to  be 
taken  for  the  remaining  2s.  The  offer  was  unanimously  accepted  by  the  creditors 
present,  and  the  bankrupt  was  discharged.  The  pursuer,  however,  was  not  present  at 
any  of  the  meetings,  and  had  not  produced  his  grounds  of  debt. 

Thomson  made  payment  of  L.60,  15s.  but  it  became  necessary  to  raise  an  action 
against  Thomson,  Mayne,  and  Hervey,  for  payment  of  the  balance. 

Thomson  offered  no  defence.  Mayne  objected  that  his  bond  of  caution  made  him 
only  liable  for  a  composition,  "  on  such  debts  as  are  or  shall  be  ranked  ;  "  now  the  debt 
pursued  for  is  not  ranked,  and  the  document  of  debt  is  ex  facie  prescribed.     Before  any 
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decred  eon  t^o  out  againd  the  defender  (Mayne)  the  debt  must  he  proved  against 
Thornton. 

Heirey  objected,  Ist^  That  in  respect  of  the  Act  1695,  ch.  5,  he  is  entitled  to  be 
free. — 2d^  That  the  pursuer  did  not  give  in  his  claim  under  the  sequestration,  in  con- 
sequence of  which  he  has  not  only  been  deprived  of  his  dividends,  but  has  allowed  the 
IttDkmpt  to  obtain  a  discharge  on  a  composition  of  no  more  than  12s.  in  the  pound. 

The  decision  on  Hervey's  first  defence  only  is  to  be  noticed. 

[227]  The  Lord  Justice-Clerk,  Ordinary  (22d  Feb.  1805),  found,  "That  the  ground 
of  debt  piusued  on  in  this  case  is  struck  at  by  the  Act  1695,  respecting  the  septennial 
limitations  of  cautionary  objections." 

During  the  dependence  of  the  cause  before  the  Lord  Ordinary,  the  defender  Hervey 
died ;  and  his  heirs  and  trustees  sisted  themselves. 

The  case  came  before  the  Inner-house  by  petition  and  answers. 

Argument  of  the  pursuers. 

The  Act  1695,  c.  5,  applies  only  to  bonds  or  contracts  for  sums  of  money,  where 
there  is  a  clause  of  relief  in  the  bond,  or  where  a  separate  bond  of  relief  is  intimated  to 
the  creditor.  This  statute,  being  correctory  of  the  former  law,  has  always  been  sub- 
je^ed  to  a  rigid  interpretation,  and  limited  to  the  precise  cases  provided  for  by  its 
enactznents. 

Thus  it  has  been  determined  by  numerous  decisions,  that  bonds  of  corroboration  and 
other  accessory  securities  do  not  come  under  this  Act  Diet.  vol.  ii.  p.  116,  voce 
PieBcrip. — KiUc.  No.  15,  voce  Prescription. 

So  likewise  a  cautioner  in  a  bond  of  relief  is  not  entitled  to  the  benefit  of  the  Act^ 
(29  July  1762)  Ewart  against  Lothian,  Fac.  GoU. 

Neither  is  a  bond  of  presentation,  nor  a  bond  o^  factum  prcestandum,  included  in  it. 
Diet  vol.  ii  p.  115,  voce  Prescription. 

likewise,  no  cautioner  has  the  benefit  of  the  statute  but  he  who  is  bound  along 
with  the  principal  in  the  original  bond,  and  not  he  who  accedes  ex  post  facto, — Kaimes 
Rem.  Dec  3  Dec  1742. 

Thus  restricted  in  its  interpretation,  the  Act  cannot  include  a  cautionary  obligation 
in  a  bill  of  exchange. 

Is^,  Because  in  the  year  1695  such  a  document  was  almost  unknown,  and  had  not 
obtained  any  of  those  privileges  which  that  species  of  document  has,  from  the  subse- 
quent extension  of  commerce,  obtained.  By  the  Act  1681,  ch.  20,  foreign  bills  had, 
from  their  importance,  been  privileged  in  registration  and  execution ;  but  it  was  not 
till  the  year  1696,  a  year  after  the  Act  now  in  question  was  passed,  that  inland  bills 
were  put  in  the  same  situation.  According  to  Sir  George  Mackenzie  (observations  on 
Act  1681),  these  privileges  bad  been  withheld,  ''because,  if  that  had  been  allowed,  all 
debts  had  still  been  constituted  by  bills  and  not  by  bonds ;  and  so  had  been  privileged 
bj  too  summary  petitions."  Inland  bills  therefore  could  not  at  that  time  have  been  a 
means  of  borrowing  money ;  and  were  not  in  law  considered  to  be  either  a  contract  or 
bond.  They  were  an  unprivileged  and  unimportant  document,  and  could  not  have 
been  in  the  contemplation  of  the  legislature  when  the  Act  was  framed. 

2J,  Because  a  cautionary  obligation  can  only  be  constituted  by  a  writing  accompanied 
by  the  solemnities  of  the  Act  1681  (21  July  1772,  Crichton  and  Dow  against  Syme. — 
25th  November  1782,  Wallace  against  Wallace).  In  a  bill,  therefore,  which  is  destitute 
of  these  solemnities,  a  cautionary  obUgation  cannot  be  contained. 

3(2,  Because  the  nature,  uses,  and  privileges  of  a  bill  are  altogether  inconsistent 
witii  the  constitution,  of  a  cautionary  obligation ;  and  the  term  cautioner,  to  which  alone 
the  Act  is  directed,  cannot  apply  to  an  acceptor  or  indorsee.  In  law,  a  bill  is  not  a 
bond  or  contract^  nor  is  it  acknowledged  as  a  mode  of  borrowing  money.  "  A  bill  is  an 
open  letter,  a  request^  addressed  by  one  person  to  a  second,  desiring  him  to  [228]  pay  a 
sum  of  money  to  a  third,  or  to  any  other  to  whom  that  third  shall  order  it  to  be  paid ; 
or  it  may  be  payable  to  the  bearer."  (Jacob's  Law  Diet,  voce  Bill  of  Exchange.) — By 
law,  a  bill  is  destined  and  created  for  mercantile  convenience ;  and  for  this  purpose  is 
invested  with  extraordinary  privileges.  All  the  acceptors  and  indorsees  are  jointly  and 
eevenUy  liable ;  and  the  onerous  holder  cannot  be  met  with  many  of  those  objections 
which  might  be  pleaded  against  the  original  creditor,  or  any  of  the  successive  indorsees. 
But  to  permit,  in  favour  of  an  acceptor,  an  exception  under  the  Act  1695,  would  be 
F.C.  VOL  L  5 
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to  impede  the  credit  and  circulation  of  bills,  and  deprive  them  of  that  quality  which 
alone  can  render  them  useful  in  mercantile  affairs. 

In  fact,  every  indorsee  is  a  cautioner,  and  is  entitled  to  be  relieved  by  the  person 
from  whom  he  received  the  indorsation,  retro  to  the  drawer.  But  it  has  never  been 
maintained  that  the  Act  1695  applied  to  such  a  case. 

So  far  as  the  Act  1695  is  concerned,  it  makes  no  difference  whether  there  is  a  danae 
of  relief  in  the  bond  or  contract,  or  there  be  a  separate  bond  of  relief  intimated  to  the 
creditor.  Now,  if,  in  the  present  case,  the  acceptance  had  been  unqualified,  and  a 
separate  bond  of  relief  had  been  intimated  to  the  drawer,  it  is  dear  that  the  Act  of 
Parliament  could  not  have  applied.  Such  a  plea  could  not  have  availed  against  an  onerous 
indorsee ;  yet,  if  the  Act  applies  at  all,  it  must  reach  this  as  well  as  any  other  case,  and 
the  expiry  of  seven  years  must  have  brought  with  it  a  relief  from  the  obligation.  The 
frequent  change  of  the  creditor,  arising  from  indorsation,  and  the  privileges  granted  and 
required  to  render  a  bill  indorsable,  shew  that  it  is  not  a  bond  or  contract  in  the  sense  of 
the  Act. 

Every  creditor  likewise  (who  has  not  dispensed  with  it)  is  entitled  to  the  henefidum 
ordinia.  But  all  the  acceptors  of  a  bill  are  jointly  and  severally  liable ;  and  the  word 
cautioner  introduced  into  the  bill  itself  can  serve  no  purpose  but  to  ascertain  with  more 
accuracy  the  ultimate  relief  of  the  one  acceptor  against  the  other.  On  these  principles 
the  Court  have  proceeded  in  deciding  several  cases. 

Thus,  it  was  decided,  that  where  there  were  three  acceptors  of  a  bill,  and  another 
person  had,  by  a  separate  missive,  promised  that,  in  farther  security^  the  bill  should  be 
paid  when  demanded,  the  Act  1695  did  not  apply  to  this  separate  obligation  (7th  Dec. 
1784,  Howison  against  Howison). 

So  likewise  it  was  found  that  a  cautionary  obligation  could  not  be  constituted  by 
bill ;  the  term  cavtioner  added  to  the  subscription  of  an  acceptor  was  held  pro  non 
scripto,  and  he  was  found  jointly  and  severally  liable.  (27th  Nov.  1753,  Gibson 
against  Campbell.) 

Neither  is  there  any  room  for  argument  on  the  ground  that  a  person,  who  has  in- 
curred only  the  qualified  obligation  of  a  cautioner,  cannot  be  subjected  to  the  unquali- 
fied obligation  of  an  acceptor.  Every  person  subscribing  a  bill  or  any  other  obligation 
is  presumed  to  be  acquainted  with  the  law  by  which  his  obligation  is  governed. 

Argument  of  the  defender. 

BiUs  of  exchange,  both  inland  and  foreign,  had  become  of  national  importance,  and 
were  known  and  sustained' in  law,  at  a  date  far  previ- [229] -ous  to  the  year  1695. 
Foreign  biUs  had,  in  the  year  1681,  been  clothed  with  the  privileges  they  at  present 
enjoy ;  and  inland  bills  were  put  in  the  same  situation  in  the  year  1696.  From  this  it 
is  obvious,  that  in  practice  their  importance  had  been  acknowledged,  and  their  utility 
discovered ;  and  the  legislature,  in  this  as  in  most  other  cases,  merely  obeyed  the  ante- 
cedent dictates  of  public  opinion.  But  there  is  evidence  from  the  decisions  of  the 
Court,  that  bills  had  been  in  use  at  a  much  earlier  period  (Stair's  Dec.,  1st  Feb.  1669, 
Brown  against  Johnston),  Stair,  b.  2,  tit  2,  s.  7. — Durie,  23d  July  1629,  Lindsay 
against  Gray.  The  proper  subject  of  biUs  is  money ;  and  whether  they  are  used  as  a 
mode  of  borrowing  money,  or  transferring  it  from  one  place  to  another,  is  a  circumstance 
altogether  contingent  and  accidental.  In  daily  practice,  the  object  of  a  bill  is  to  borrow 
money ;  and  it  was  so  in  the  present  instance.  Of  all  the  modes  of  borrowing  money, 
that  by  bill  comes  the  most  forcibly  within  the  intention  of  the  Act  The  formalitiea 
attending  the  execution  of  a  bond  afford  the  cautioner  time  for  reflection ;  while,  in  a 
moment  of  rashness  and  facility,  a  bill,  from  its  simplicity,  is  the  most  likely  to  be  sub- 
scribed. Whether,  therefore,  the  importance  of  the  document,  its  object,  or  its  simpli- 
city be  considered,  there  is  no  reason  for  concluding  that  it  was  not  in  the  view  of  the 
legislature.  But  farther,  a  bill  is  a  contract.  By  one  writer,  it  is  called  a  contract  of 
mutuum ;  by  another,  a  contract  of  mandate  ;  and  by  another  it  is  said  to  partake  of 
the  nature  of  both.  To  what  class  it  belongs  is  immaterial ;  but  it  is,  in  ^is  case,  a 
contract  containing,  in  gremio,  a  clause  of  relief.  (Stair,  lib.  i.,  tit  11,  s.  7. — Bank.,  lib. 
i.,  tit  13,  s.  1. — ]&sk.,  b.  iii.,  tit  3,  s.  25.) 

That,  in  a  case  where  the  biU  has  undergone  indorsation,  and  where  the  bond  of 
relief  is  contained  in  a  separate  writing,  the  Act  1695  should  not  apply,  is  obvious.  A 
bill  is  not  liable  to  any  objections  which  do  not  appear  ex  facte.  But,  on  the  other 
hand,  a  bill  is  liable  to  every  objection  appearing  on  the  document  itself.     Now,  in  this 
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cise,  the  qualified  acceptance  was  on  the  face  of  the  bill ;  and  every  indorsee  must  have 
seen  that  it  came  within  the  Act  1695.  Accordingly,  a  qualification  more  inconsistent 
with  the  nature  of  a  bill,  was  sustained  in  a  case  wherein  the  exclusion  of  the  jus  maritiy 
in  a  bill  taken  to  a  wife,  was  found  to  be  effectual.  (Rilk.  No.  17,  voce  Husband  and 
Wife,  11th  January  1750.) 

If,  however,  a  cautionary  obligation  cannot  be  constituted  by  bill,,  the  document 
miiBt  be  nulL  By  the  act  aud  consent  of  the  drawer  himself  the  obligation  was 
qualified,  and  the  acceptance  would  not  have  been  adhibited  but  upon  that  condition. 
To  hold  pro  nan  scripto^  so  important  a  condition,  and  to  extend  an  obligation  beyond 
the  intention  and  without  the  consent  of  the  person  by  whom  it  is  to  be  incurred,  is 
inconsistent  with  the  principles  of  justice.^ 

[230]  Several  of  the  Judges  agreed  with  the  interlocutor  of  the  Lord  Ordinary ;  and 
expressed  their  opinion.  That  what  might  be  the  effect  of  such  a  qualified  acceptance  in 
a  question  with  indorsees,  it  was  unnecessary  to  inquire.  This  was  a  question  with 
the  drawer,  by  whose  act  and  consent  the  acceptance  was  qualified  and  cautionary. 
The  obligation  was  distinctly  that  of  a  cautioner.  A  bill  might  be  evidence  of  the 
contract  of  mtduum  as  well  as  a  bond  or  any  other  writing;  and  is  one  of  those 
oUigations  incurred  in  an  urgent  and  momentary  exigence,  which  it  was  the  humane 
intuition  of  the  statute  to  limit  to  seven  years.  Where  a  person  has  accepted  a  bill 
as  cautioner,  the  obligation  must  either  be  of  that  nature  or  null ;  because  it  is 
impossible,  consistently  witb  justice,  to  render  an  obligation  more  extensive  than  the 
parties  themselves  have  stipulated.  There  is  no  greater  anomaly  in  such  a  qualified 
acceptance,  that  in  an  indorsation  without  recourse,  which  is  frequent  in  practice. 

But  a  majority  of  the  Judges  were  of  a  different  opinion  ;  and  observed, 

A  biU  is  a  document  of  a  nature  distinct  from  that  of  a  bond  or  contract ;  is  intro- 
duced for  different  purposes ;  and  is  invested  with  different  privileges.  Its  province  is 
in  law  considered  to  be  the  transference,  not  the  loan  of  money.  It  does  not)  therefore, 
come  under  any  of  those  transactions  enumerated  in  the  Act  1695,  and  to  which 
that  Act  was  intended  to  apply. 

With  the  nature  of  a  bill,  a  cautionary  obligation  is  altogether  incompatible  ;  and  in 
a  question  with  the  drawer  or  creditor,  there  can  be  no  cautioner.  A  party  subscribing 
incurs  a  joint  and  several  obligation,  and  is  not  entitled  to  the  benefit  of  discussion. 
The  law,  therefore,  by  which  cautionary  obligations  are  governed,  totally  fails  in  its 
application  to  such  a  case ;  neither  is  any  injustice  committed  against  the  acceptor, 
because  every  one  voluntarily  subscribing  either  a  bill  or  any  other  obligation  is  pre- 
sumed to  know  the  legal  consequences  of  the  obligation  which  he  has  undertaken. 

The  following  interlocutor  was  pronounced,  24th  June  1808. 
"  The  Lords  having  resumed  consideration  of  this  petition,  and  advised  the  same, 
with  answers  thereto,  adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as  it  repels 

^  The  following  cases  may  not  perhaps  be  unacceptable,  and  ,may  throw  some  light 
on  the  subject  of  this  report  They  are  to  be  found  in  a  collection  of  cases  in  the  form 
of  a  dictionary,  made  by  the  late  Lord  Elchie,  and  lately  presented  to  the  Advocates 
Library  by  Sir  James  Montgomery,  Baronet. 

l^ISS.  Elchie's  Collection,  p.  54,  voce  Bill. — A  bill  drawn  upon,  and  addressed  to  a 
father  and  son,  the  father  as  principal  and  the  son  as  cautioner,  but  accepted  by  both 
simply,  was  found  null  quoad  the  cautioner,  15th  Jan.  1736,  Gillespie  against  Barr. 

Ibid,  p.  56. — A  bill  drawn  on  one  as  principal,  and  other  two  as  cautioners  con- 
junctly and  severally,  being  paid  by  and  indorsed  to  the  cautioners,  recourse  sustained 
against  the  successors  of  the  principal,  18th  June  1742,  John  Alexander  against  Scott. 

Und,  p.  61. — A  bill  accepted  by  one  as  principal,  and  another  as  cautioner,  being 
suspended  by  the  cautioner,  for  that  a  cautionary  obligation  could  not  be  created  in  the 
fonn  of  a  bill ;  the  suspender,  on  oath,  acknowledged  that  he  had  wrote  the  bill ;  that 
he  agreed  to  become  cautioner,  and  therefore  wrote  it  in  that  form  ;  that  the  charger 
objected  to  the  word  cautioner,  and  that  the  suspender  answered,  that  he  would  be 
hoand  in  no  other  way.  First  Lord  Kilkerran,  and  then  the  whole  Court,  repelled 
the  reason  of  supension ;  and  Drummore  (who  was  in  the  chair)  doubted  if  being 
bouid  as  a  cautioner  was  a  nullity,  27th  Nov.  1753,  James  Campbell  against  David 
Gibson. 
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the  defences  stated  for  John  Hervey,  and  decerns ;  finds  the  respondent  entitled  to 
the  full  expence  of  extract,  but  no  other  expence,  and  decern;  but  remit  to  the 
Lord  Ordinary  to  hear  parties  on  the  question  against  whom  the  decree  shall  go  oat, 
and  to  do  thereanent  as  his  Lordship  shall  see  cause." 

[Of.  Walker's  Trs.  v.  M'KirOay,  6  R  1141,  1156 ;  7  R.  (H.L.)  96.] 


No.  63.  XrV.  F.C.  233.     28  June  1808.    Lord  Balmuto. 

Thomas  Stbvenson,  Pursuer. — J,  A.  Murray, 

Jambs  Dalrymple,  Defender. — John  Cunningham, 

Sale, — Delay  in  notifying  the  rejection  of  goods  sent  on  commission,  and  using  part  of 
them,  will  take  away  the  right  of  rejecting  them,  though  the  quality  be  bad. 

Donald  Martin,  agent  for  James  Stevenson,  merchant  in  Greenock,  sold  to  James 
Dalrymple,  soap-boiler  in  Falkirk,  22  tons  of  kelp,  at  L.8  per  ton,  the  selling  price  being 
at  that  time  from  L.7  to  L.10.  Li  the  letters  he  wrote  to  Dalrymple,  offering  this 
kelp  for  sale,  he  mentions  that  it  was  "  pretty  good,  but  not  of  the  best  quality  " ;  that 
he  must  deliver  it  at  Greenock ;  and  tiiat,  *^  to  prevent  reflection,  he  would  be  glad  to 
have  a  correspondent  there  to  examine  the  quality."  Dalrymple  directed  the  kelp  to  be 
shipped  for  Leith  without  any  inspection  on  his  part.  It  was  shipped  accordingly  on 
the  6th  of  August  1803 ;  and  Dalrymple  received  it  certainly  not  later  than  the  21st  of 
that  month.  On  the  22d  he  accepted  bills  for  the  price  of  it.  He  made  no  objection 
to  the  quality  of  it  till  the  10th  of  September,  when  he  wrote  to  Martin  that  he  had 
tried  the  kelp,  that  it  was  so  bad  [234]  as  to  be  unfit  for  making  soap,  and  that  he  was 
willing  to  allow  any  soap-boiler  to  be  fixed  on  by  Martin  himself,  and  sent  there  at 
their  mutual  expence,  to  try  it  in  his  own  manufactory  in  any  way  he  pleased.  Martin 
in  reply  refused  to  have  anything  more  to  do  with  it.  He  indorsed  the  bills  for  the 
price  to  Stevenson,  who  raised  diligence  upon  them  against  Dalrymple.  Dalrymple 
presented  bills  of  suspension,  which  were  passed.  The  action  came,  in  the  usual 
way,  into  the  Outer-house.  The  Lord  Ordinary  (June  27,  1804)  remitted  to  Di; 
Jamieson,  professor  of  natural  history,  to  report  on  the  quality  of  the  kelp,  and  autho- 
rised it  to  be  sold  by  public  roup.  Dr.  Jamieson  reported,  that  "  it  had  lost  about  two- 
thirds  of  its  value,  and  was  therefore  useless  to  the  soap-maker :  That  it  appears  originally 
to  have  been  indifferently  manufactured,  and  had  since  suffered  from  exposure."  The 
kelp  was  sold ;  and  the  price  obtained  was  only  L.3,  16s.  per  ton.  But  it  appeared  that 
6  tons  8^  cwt.  had  been  used  by  the  defender  before  he  made  the  objection  to  its 
quality. 

The  suspender  averred,  that  he  notified  his  refusal  of  the  kelp  as  soon  as  he  dis- 
covered its  quality ;  but  that  this  did  not  appear  till  he  had  occasion  to  make  soap  with 
it  exclusively,  and  that  he  had  no  such  opportunity  till  some  other  kelp  he  was  using 
was  exhausted.  That  the  quantity  used  by  him  had  been  used  in  this  making  of  soap^ 
and  in  some  prior  makings  where  it  hod  been  mixed  with  kelp,  so  good  as  to  cover  its 
bad  quality.  That  it  had  been  kept  in  a  dry  place,  and  exposed  to  no  injury  till  used 
in  making  soap,  and  had,  when  tried  by  itself,  been  found  quite  unfit  for  that  purpose. 

The  Lord  Ordinary's  interlocutor  was  (December  6,  1805),  "  Finds  that  the  kelp  in 
question,  for  which  the  bills  charged  upon  were  granted,  was  of  a  very  inferior  quality, 
and  unfit  for  soap-making,  for  which  purpose  it  was  sold  and  bought.  Finds  that  16 
tons  1^  cwt.  of  said  kelp,  when  sold  by  public  roup  under  authority  of  the  Loid 
Ordinary,  only  produced  L.3,  16s.  per  ton.  Finds  the  suspender  must  be  liable  for  6 
tons -8^  cwt.  at  the  rate  which  it  appears  had  been  used  or  consumed  by  the  suspender 
of  the  original  quantity  of  22^  tons,  amounting  to  L.24,  88.  3d.  Finds  the  letters 
orderly  proceeded  to  that  extent,  but,  quoad  vMra^  suspends  the  letters  simpltciter^  and 
decerns." 

The  cause  came  before  the  Inner-house  by  petition  and  answers — at  advising  which 
the  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

On  advising  a  second  petition  and  answers,  the  Court  "altered  the  interlocutor 
reclaimed  against,  and  found  the  letters  orderly  proceeded." 
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A  petition  Teclaiming  against  this  interlocutor  was  presented  by  Dalrymple ;  but  the 
Cooit  (Jane  28,  1808)  "  refused  it  without  answers." 

The  opinion  of  the  majority  of  the  judges  appeared  to  bo,  that  there  was  sufficient 
reascm  to  believe,  or  at  least  to  allow  a  proof,  that  the  kelp  had  been  of  bad  quality 
originally,  and  not  such  as  answered  the  description  "  of  pretty  good  kelp  at  L.8  per 
Um^'*  or  was  fit  for  making  soap.  But  they  thought  that  by  receiving  the  article,  and 
giving  bills  for  the  price,  keeping  it  so  long,  and  using  part  of  it  without  objecting  to 
its  quality,  the  suspender  had  lost  all  right  of  refusing  to  pay  the  price  [236]  upon  any 
such  objection ;  and  that  it  would  be  dangerous,  by  admitting  such  exceptions,  to  shake 
the  established  and  salutary  rule  of  practice  on  that  head. 


No  64.  XIV.  F.C.  235.     5  July  1808.    Lord  Woodhouselee. 

James  and  David  Patbrson,  Pursuers. — Maconochie. 

David  Caldeb  and  his  Curator  ad  litem,  Defenders. — Henry  Cochhum. 

Society, — ^The  heir  of  A.,  a  partner  of  a  company,  and  an  obligee  in  a  bond  of  cash-credit 
for  sums  to  be  drawn  by  £.,  another  partner  of  that  company,  in  name  of  the  com* 
pany,  is  bound  for  sums  drawn  by  £.  in  that  name,  after  tlie  company  has  been  dis- 
solved by  the  death  of  A.,  no  notice  of  that  event  having  been  given  to  the  bank 
gianting  the  credit. 

In  the  year  1801,  a  bond  was  granted  to  Carrick  and  Company,  bankers  in  Glasgow, 
by  Archibald  Paterson,  Archibald  Calder,  and  John  Aitchison,  who  formed  a  company, 
under  the  firm  of  Archibald  Paterson  and  Company,  and  by  James  Paterson  and  David 
FUezson,  who  were  not  copartners  of  that  Company,  "  For  L.400  sterling,  or  such  sum 
or  sums  as  I  the  said  Archibald  Paterson  shall  draw  out  by  drafts  or  orders  on,  or 
receipts  to,  the  cashier  of  the  said  Banking  Company  (signed)  Archibald  Paterson  and 
Company."  The  two  latter  obligants  of  course  were  only  cautioners,  though  nothing 
ms  said  on  that  subject  in  the  bond.  In  January  1802,  Archibald  Calder  died.  No 
notice  of  his  death  was  given  to  Carrick  and  Company,  though  it  was  said  to  have  been 
notified  in  the  newspapers. 

At  the  time  of  Archibald  Calder's  death,  the  debt  to  Carrick  and  Company,  on  the 
eaah-credit,  amounted  to  L.390 ;  but  it  was  said  that  the  remaining  partners  paid  up  the 
whole  of  this  sum  upon  the  25th  June  1803.  Notwithstanding  all  this,  Archibald 
Paterson  continued  to  draw  money  from  Carrick  and  Company  by  drafts  or  receipts  in 
the  name  of  Archibald  Paterson  and  Company  down  to  the  5  th  November  1803. 

At  that  period  the  balance  due  to  Carrick  and  Company  amounted  to  L.432,  9s.  7d. 
Of  this  sum  Carrick  and  Company  demanded  pajrment  horn  James  and  David  Paterson, 
eaatloners  in  the  bond  of  cash-credit,  Archibald  Paterson  being  then  unable  to  pay  it. 
James  and  David  Paterson  paid  it  on  receiving  an  assignation  for  their  relief  against  the 
[236]  principal  debtors.  On  this  assignation  they  brought  an  action  for  total  relief 
against  David  Caider,  the  son  and  heir  of  Archibald  Calder,  to  whom  Ninian  Hill  was 
appointed  curator  ad  litem. 

The  Lord  Ordinary's  interlocutor  was,  "  Finds  that  the  cash  account,  for  the  balance 
of  which  the  present  action  is  brought  against  the  defenders,  was  granted  by  Carrick, 
Brown,  and  Company,  to  and  for  behoof  of  the  copartnery  of  Archibald  Paterson  and 
Company  of  Glasgow :  Finds  that  the  said  copartnery  of  Archibald  Paterson  and  Com- 
pany was  dissolved  by  the  death  of  Archibald  Calder,  one  of  the  partners  thereof,  in  the 
month  of  January  1802 :  Finds  that  the  heirs  of  the  said  Archibald  Calder  cannot  be 
liable  for  any  contractions  or  debts  incurred  by  the  remaining  partners  of  the  said  Com- 
pany after  the  period  of  its  dissolution,  which,  quoad  any  mercantile  house  in  Glasgow, 
needed  no  formal  or  public  intimation,  being  an  event  sufficiently  notorious ;  therefore, 
and  in  respect  the  debt  pursued  for  appears  to  have  been  entirely  contracted  after  the 
■aid  dissolution,  assoilzies  the  defenders  from  the  present  action.'' 

A  petition  was  presented  against  this  interlocutor  to  the  Court ;  on  advising  which, 
the  Court,  of  this  date  (10th  December  1805),  remitted  "  to  the  Lord  Ordinary  to  hear 
parties  further,  and  to  do  therein  as  he  shall  see  cause," 
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The  case  was  accordingly  stated  to  the  Lord  Ordinary  in  a  representation ;  when 
the  Lord  Ordinary  reported  it  on  informations. 

On  advising  these  the  Court  found,  "  In  terms  of  the  judgment  formerly  pronounced 
hy  the  Lord  Ordinary,  that  the  heirs  of  Archibald  Calder  are  not  liable  in  relief  to  the 
pursuers  for  any  debt  contracted  in  consequence  of  the  operations  upon  the  cash  account 
granted  by  Carrick,  Brown,  and  Company,  subsequent  to  the  death  of  the  said  William  " 
(should  be  Archibald)  "  Calder ;  and  remit  to  the  Lord  Ordinary  to  hear  parties'  pro- 
curators on  the  remaining  points  of  the  cause." 

On  petition  against  this  interlocutor  and  answers  (June  10,  1808)  the  Court  altered 
it ;  and  "  Decerned  against  the  defender  in  terms  of  the  conclusions  of  the  libel." 

A  petition  against  this  interlocutor  was  refused  without  answers  (5th  July  1808). 

The  opinion  of  the  Court  was,  that  the  bank  had  a  clear  claim  against  the  pursuers 
as  co-obligants  in  the  bond  for  all  sums  that  were  drawn  out  by  Archibald  Pateraon  in 
name  of  Archibald  Faierson  and  Company :  That  it  was  sufficient  for  the  bank  that  the 
sums  were  drawn  by  him  in  that  name ;  they  were  not  bound  to  inquire  in  what  state 
this  company  was,  or  to  look  at  all  beyond  Archibald  Paterson :  That  if  he  signed  in 
the  manner  agreed  on,  that  authorised  the  bank  to  advance  money  on  the  cash  credit^ 
and  bound  all  the  obligants  in  the  bond  to  repay  it  to  the  bank.  But  that  though  the 
pursuers  were  bound  as  co-obligants  to  the  bank,  yet  in  reality  they  were  only  cautioners 
for  the  other  obligants,  the  partners  of  Archibald  Paterson  and  Company ^  for  whose 
behoof  the  cash  credit  to  Archibald  Paterson  was  granted. — The  pursuers  must,  there- 
fore, have  a  right  of  relief  against  these  principal  obligants,  and  equally  against  their 
heirs  :  That  even  if  the  other  partners  could,  in  relation  to  the  bank,  be  [237]  viewed  in 
the  light  of  cautioners  for  Archibald  Paterson,  in  whose  favour  the  cash  credit  was 
directly  granted,  yet,  as  it  was  granted  for  their  own  behoof,  they  were  principals  in 
relation  to  the  pursuer.  But  in  either  capacity  their  heirs  were  equaUy  liable.  As 
principals  it  could  not  be  disputed,  and  as  cautioners  they  were  liable  by  the  decision  in 
the  case  of  the  College  of  Glasgow,  18th  November  1790. 


No.  65.  XIV.  F.C.  237.     5  July  1808.     Lord  Justice-Clerk. 

Mrs.  Charity  and  Others,  Pursuers. — John  Jardine, 

William  Eiddkll,  Defender. — Ro,  Forsyth. 

Nuisance — Public  Police, — A  glue  work,  although  in  a  district  of  the  burgh  which  had 
been  occupied  and  frequented  for  time  immemorial  by  various  kinds  of  nauseous 
manufactories,  was  so  far  declared  to  be  a  nuisance,  that  it  could  not  be  placed 
nearer  the  dwelling-houses  and  streets  than  it  had  formerly  been. 

That  quarter  of  the  town  of  Glasgow  on  the  south  side  of  Bridgegate  Street, 
included  within  Bridgegate  Street  on  the  north,  Slaughterhouse  Lane  on  tibe  south,  Cow 
Lane  on  the  west,  and  Merchant  Lane  on  the  east,  has  been  for  time  immemorial 
occupied  and  frequented  by  tan-pits,  glue-works,  soap  manufactories  curriers  shades, 
and  skinneries,  and  the  slaughter-house  of  the  city — all  nauseous  manufactories,  of  which 
the  vicinity  has  been  in  contemplation  of  law  considered  to  be  nuisances. 

In  the  projected  improvements  of  the  city  likewise,  for  which  a  bill  had  passed 
through  Parliament,  a  considerable  portion  of  this  district  was  to  be  occupied  by,  and 
converted  into  great  public  slaughter-houses  for  the  accommodation  of  the  town. 

In  this  district  the  pursuer  and  defender  possessed  contiguous  properties. 

The  property  of  the  pursuer  consisted  of  a  range  of  houses  lately  rebuilt,  and 
forming  commodious  dwelling-houses. 

The  property  of  the  defender  lay  adjacent  and  parallel,  and  consisted  of  a  dwelling- 
house,  then  a  bake-house,  and  then,  at  the  remote  end  of  the  tenement,-  a  glue-work. 

[238]  The  two  tenements  were  separated  by  a  narrow  common  area.  The  glue- 
work  had  subsisted  for  many  years ;  but  it  was  opposite  at  one  end  only  to  a  small  part 
of  the  pursuer's  property. 

In  this  relative  situation  of  the  respective  properties,  the  defender  proceeded  to 
make  an  addition  to  the  glue-work,  equal  to,  or  surpassing  in  magnitude,  the  old  manu- 
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frctoiy,  which  would  have  been  ac^acent  to  the  greater  and  more  valuable  part  of  the 
pnnaer^B  dwelliag-houaeSy  would  have  increased  the  extent  and  violence  of  the  nuifiance 
foimeriy  existing,  and  brought  it  nearer  to  the  pursuer's  dwellings.  The  pursuer  and 
certain  other  proprietors,  with  concurrence  of  the  procurator-fiscal,  instituted  a  process 
before  the  Dean  of  Guild  Courts  concluding  for  an  interdict  against  the  defender.  A 
remit  was  made  to  two  medical  gentlemen,  Dr.  Eobert  Gleghorn  and  Mr.  Goupar,  to 
aaeertain  whether  the  vicinity  of  a  glue-work  was  deleterious  to  health.  The  report 
was  in  the  following  terms. 

'*  Though  the  manufacture  of  glue,  like  every  other  in  which  animal  substances  are 
exposed  to  a  boiling  heat,  may  occasionally  emit  a  smell  somewhat  offensive,  and  can  in 
no  case  be  a  desirable  object  in  a  neighbourhood ;  yet  when  the  process  is  properly 
earned  on,  with  strict  attention  to  cleanliness,  and  piarticularly  to  the  removal  of  all  filth 
and  refuse  before  it  has  advanced  to  the  high  degree  of  putrefaction,  a  thing  quite 
pzaetieable,  but  not  always  attended  to  so  much  as  it  ought  to  be,  we  know  no  fact^ 
either  from  the  nature  of  the  process,  or  from  the  experience  of  the  workmen,  whence 
it  can  be  justly  inferred  that  the  manufacture  of  glue  is  hurtful  to  the  health  of 
8  nei^bourhood. 

(Signed)    "  Bob.  Glbohorn,  M.D. 

"WiLUAM  GoUPAR." 

A  report  was  likewise  made  by  the  town-clerks,  touching  the  law  of  the  case. 

The  Dean  of  Guild  then  pronounced  the  following  interlocutor  (8th  October  1807) : 
"Finds  that  the  glue-work  proposed  to  be  erected  by  the  defender,  although  not 
neeesaarily  hurtful  to  the  health  of  the  inhabitants  in  the  neighbourhood,  will  render 
the  enjoyment  of  life  and  property  uncomfortable  to  the  inhabitants,  and  will  lessen  the 
Tslue  of  the  adjacent  tenement;  and  therefore  finds  the  said  proposed  erection  is  a 
noisance ;  continue  the  interdict  formerly  granted ;  and  decern." 

The  case  was  brought  by  advocation  before  the  Lord  Justice-Glerk,  Ordinary,  who 
advocated,  and  remitted  to  the  Dean  of  Guild  to  alter  the  interlocutor,  and  recal  the 
interdict;  and,  on  reconsidering  the  case,  pronounced  the  following  interlocutor 
(llth  Mfljrch  1808) :  **  In  respect  it  appears  that  the  pursuer's  tenement  is  in  the  im- 
mediate vicinity  of  the  great  public  shambles  of  Glasgow,  and  of  several  other  glue- 
works,  as  well  as  skinners'  yuds,  candle-works,  soap-works ;  finds  that  the  proposed 
small  addition  to  the  respondent's  glue^work  cannot  materially  increase  either  the  danger 
or  inconvenience  which  must  already  result  to  the  pursuer's  tenements  from  the  above 
nraghbourhood ;  and  in  respect  that  it  appears  that  this  quarter  of  the  town,  from  time 
immemorial,  has  been  frequented  by  works  and  manufactures  of  the  above  description, 
lefoses  this  representation." 

(2393  '^^  cause  came  before  the  Inner-house  by  petition  and  answers. 
Some  of  the  Judges  were  of  opinion,  that  as  this  manufactory,  and  many  others 
afanoet  as  nauseous,  had  immemorially  existed  in  the  vicinity,  and  as  this  quarter  of  the 
town  had  been  appropriated  to  manufactures,  which,  however  nauseous,  are  nevertheless 
neceesary  to  every  civilized  community,  the  interlocutor  of  the  Lord  Ordinary  ought  to 
be  adhered  to.  Besides,  as  the  defenders  had  right  to,  and  the  pursuer  had  acquiesced 
in  the  establishment  of  a  glue  manufactory  in  the  vicinity  of  her  dwelling,  the  former 
most  be  entitled  to  extend  it  according  to  the  increase  of  his  trade.  But  a  great 
majority  of  the  Court  differed  in  opinion  from  the  Lord  Ordinary ;  and  observed, 

A  glue-work  is  a  very  intolerable  nuisance,  more  nauseous  than  any  other  manu- 
fsctiire  of  which  the  materials  are  composed  of  animal  matters,  that  of  Prussian  blue, 
perhaps,  excepted.  The  previous  existence  of  other  and  similar  nuisances  in  the 
vicinity  does  not  warrant  the  introduction  of  new,  or  the  material  extension  of  old, 
nniaances.  The  proposed  addition,  however,  would  increase  the  extent  of  the  former 
manufactory,  and  bring  it  nearer  to  the  dwellings  of  the  pursuer.  That,  from  acquies- 
cence, or  other  causes,  several  nauseous  manufactories  had  been  created  in  the 
neighbourhood,  beyond  the  power  of  legal  interference,  formed  no  ground  for  concluding 
that  the  pursuer  is  bound  to  submit  to  the  establishments  of  others  more  extensive  in 
nze,  and  therefore  more  nauseous,  aggravated,  and  virulent  in  their  nature.  No  doubt 
the  ciicumjacency  of  the  different  manufactures  has  rendered  these  houses  less  agreeable 
to  inhabit,  has  diminished  the  value  of  the  property,  and  the  acquiescence  of  the 
puisaer  or  her  authors  in  these,  now  debars  complaint.  But  to  permit  the  extension 
and  nearer  approach  of  these  at  the  pleasure  of  the  manufacturers,  would  reduce  the 
value  of  the  tenement  to  nothing,  and  drive  the  pursuer  altogether  from  her  residence. 
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The  Court  pronounced  the  following  interlocutor  (June  11th,  1808):  "Alter  the 
interlocutor  of  the  Lord  Ordinary  reclaimed  against,  and  remit  to  his  Lordship  to  remit 
the  cause  dmplicUer  to  the  Dean  of  Guild  of  Glasgow,  but  find  no  expenses  due  to  the 
petitioners.'' 

On  advising  a  petition,  without  answers,  the  Lords  adhered  (5th  July  1808). 


No.  69.  XIV.  F.C.  251.     9  July  1808.     Lord  Justice-Clerk. 

James  Ealston,  Pursuer. — F.  Jaffrey. 

Egbert  Eobb,  Defender. — David  Monypenny, 

Sale — Warrandice. — The  disease  called  the  Running-thrush  affecting  the  feet  of  a 
horse,  constitutes  unsoundness.^ 

On  Saturday  5th  September  1805,  the  pursuer,  a  horse-dealer  in  Edinburgh,  sold  to 
the  defender,  a  farmer  at  Meadowhead,  a  young  gray  horse,  warranted  sound,  at  the 
price  of  51  guineas.  Before  concluding  the  purchase,  the  defender  gave  the  horse  a 
short  trial,  and  employed  a  farrier  to  inspect  him. 

The  defender,  after  taking  home  the  horse,  discovered  that  its  feet  were  affected 
with  the  disease  called  the  runniTig-thrush,  which  rendered  it  unsound.  The  animal 
remained  in  the  possession  of  the  purchaser  during  the  intervening  Sunday ;  and  was 
returned  on  the  morning  of  Monday  the  7th  September  to  the  pursuer's  stables.  The 
defender  having  thus  declined  to  keep  the  horse,  and  refusing  to  pay  the  price,  the 
pursuer  instituted  an  action  to  recover  it. 

On  the  24th  October  1805,  the  defender,  on  being  served  with  the  summons, 
applied  to  the  Sheriff  for  a  warrant  to  sell  the  horse  by  public  roup.  The  warrant  was 
granted  accordingly  ;  the  horse  was  exposed  to  sale  ;  and  was  purchased  by  a  Mr.  Craig, 
merchant  in  Edinburgh,  at  the  price  of  L.36  sterling. 

The  action  came  before  the  Lord  Justice-Clerk,  Ordinary.  The  pursuer  offered  to 
prove  that  the  horse  was  sound  at  the  time  of  the  sale,  had  been  sound  from  the  period 
of  its  birth,  never  had  been  known  to  be  lame,  while  in  the  possession  of  the  varioas 
individuals  to  whom  in  succession  he  had  previously  belonged,  and  was  at  that  moment 
the  property  of  a  gentleman  who  considered  it  to  be  peiJectly  sound. — On  the  other 
hand,  the  defender  offered  to  prove  that  the  animal  was  unsound  at  the  time  of  the  sale, 
in  consequence  of  being  affected  with  the  disease  in  his  feet  called  the  running-thrush. 

A  proof  was  accordingly  taken ;  on  considering  which,  the  Lord  Ordinary  found, 

"  Finds  it  proved  that  the  gray  horse  had  running-thrushes  in  his  feet,  particularly 
in  the  far  fore  foot,  at  the  time  when  he  was  sold  by  the  pursuer  Ralston  to  the 
defender  Robb :  Finds,  that  the  disease  cal-  [252]  -led  running  -  thrushes,  although 
capable  of  being  cured,  and  sometimes  easily  and  speedily  cured,  does  at  the  time  render 
a  horse  unfit  for  travelling  on  the  high  road ;  therefore,  without  pretending  to  under- 
stand whether  such  a  horse  can  be  considered  as  a  sound  horse,  finds  that  a  horse  which 
cannot  travel  on  the  high  road  is  not  a  marketable  commodity,  fit  for  the  purpose  for 
which  he  is  intended  :  Finds,  that  every  seller  is  bound  in  law  to  warrant  that  his 
goods  are  marketable,  fit  for  the  immediate  use  for  which  they  are  usually  intended : 
Finds,  that  the  circumstance  proved  that  the  defender  Bobb  did  employ  the  farrier 
Kinnell  to  examine  the  horse  at  the  time  of  the  bargain,  is  not  relevant ;  as  any  such 
examination  by  a  purchaser  either  of  horses,  or  of  any  other  commodity,  does  not 
prevent  his  claim  of  warrandice  against  the  seller,  that  his  goods  shall  be  marketable, 
and  fit  for  sale,  unless  warrandice  be  expressly  waved ;  therefore  assoilzies  the  defender, 
and  decerns ;  finds  expences  due,  and  allows  an  account  to  be  given  in." 

The  cause  came  before  the  Court  by  petition  and  answers. 

In  point  of  fact,  the  Court  was  satisfied  from  the  proof  that  the  horse  at  the  time  of 

^  On  the  same  day,  a  seemingly  opposite  judgment  was  pronounced  in  another  case  ; 
but  the  Court  proceeded,  in  that  case,  on  the  specialty  that  the  horse  had  not  been 
returned  dehito  tempore^  and  that  the  right  of  recourse  had  thereby  been  lost.  25th 
May  1808,  Elliot  against  Douglas. 
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die  sale  was  affected  by  the  runntng4hru8h.     The  legal  effect  of  this  circumstance  was 
debated. 

Argument  of  the  pursuer. 

The  disease  of  running-thrushes  does  not  of  itself  constitute  unsoundness.  This 
disease  exhibits  itself  in  an  infinite  variety  of  degrees,  from  a  mild  stage,  in  which  it 
produces  no  inconvenience,  to  that  acrimonious  stage  in  which  it  causes  absolute  corrup- 
tion and  destruction  of  the  frog.  It  arises  frequently  from  carelessness  and  inattention 
to  cleanliness,  and  is  prevent^  or  removed  by  regular  diet,  cleanliness,  and  exercise. 
This  habit)  too,  is  not  unfrequently  reckoned  by  skilful  persons  to  be  useful  to  horses  of 
a  particular  temperament  It  operates  as  an  evacuation  and  relief  to  foul  and  gross 
eoDstitutions,  and  prevents  the  occurrence  of  various  diseases.  Such  is  the  opinion  of 
sdentlfic  farriers.     (Taplin,  vol  ii.  p.  394.) 

In  the  understanding  and  practice  of  ^ose  concerned  in  the  trade  of  horsenselling^ 
and  in  that  of  gentlemen  of  the  turf,  this  disease  is  not  accounted  unsoundness,  unless 
it  produce  actual  lameness. 

Argument  for  the  defender. 

The  defender  purchased  a  sound  horse,  and  to  this  effect  received  warrandice. 
''The  general  acceptation  of  the  word  sound  has  ever  been  and  still  is  intended  to 
convey  an  honourable  and  unequivocal  assurance  of  the  perfect  state  both  of  the  frame 
and  bodily  health  of  the  subject,  without  exception  or  ambiguity."  (Taplin,  voL  i  p. 
15.)  That  running-thrushes  is  a  disease  is  admitted;  and  to  argue  that  it  is  easily 
cored,  is  to  acknowledge  the  previous  existence  of  disease.  At  any  rate,  it  is  treated  of 
as  a  disease  in  all  works  of  farriery  (Taplin,  voL  L  p.  94 ;  Blane's  Outline,  voL  ii.  p. 
718;  D.  Laintet,  p.  140).  Whether  the  disease  may  originate  in  an  imperfection  in 
the  general  habit  of  body ;  whether  it  may  arise  from  an  injury  induced  on  the  feet 
from  accident  or  carelessness  ;  whether  it  may  exist  in  a  mild  or  virulent  degree ;  and 
whether  [263]  it  may  admit  of  an  easy  and  expeditious,  or  of  a  difficult  and  tedious 
core ;  all  these  questions  are  totally  irrelevant.  The  purchaser  means  to  buy  a  sound 
hoise,  fit  for  the  present  purpose  of  the  road,  or  field,  and  not  requiring  care  and  atten- 
tion beyond  that  which  is  to  be  expected  from  a  servant  of  ordinary  skill. 

This  point  has  already  been  decided  by  the  Court  in  a  recent  instance,  involving 
eircumstances  much  more  unfavourable  to  the  seller  than  those  which  accompany  the 
present  case.^ 

^  ]^[r.  Jardine,  W.S.,  against  Major  Campbell,  15th  January  1806.  This  case  is 
not  reported ;  but  the  following  are  the  facts  in  which  it  occurred. 

On  the  29th  of  April  1804,  Mr.  Jardine,  writer  to  the  signet,  major  of  the  First 
Begiment  of  Edinburgh  Volunteers,  purchased  from  Major  Campbell  of  the  27th 
regiment  of  foot,  a  horse,  intended  for  a  charger,  at  the  price  of  L.57,  15s.  under  an 
express  warrandice  of  soundness. 

Mr.  Jardine,  before  concluding  the  purchase,  rode  the  horse ;  and  upon  this  trial 
expressed  himself  perfectly  satisfied,  and  paid  the  price. 

After  the  horse  had  been  in  his  possession  for  ten  days  (till  the  9th  May)  it  became 
lame ;  and  on  examination  it  was  discovered  that  the  animal  had  running-thrushes. 

Major  Campbell  refused  to  take  back  the  horse,  conceiving  that,  in  the  circum- 
stances of  the  case,  there  could  not  be  in  law  any  recourse  against  him. 

Mr.  Jardine  raised  an  action,  concluding  for  restitution  of  the  price ;  and  the  cause 
was  discussed  before  Lord  Dunsinnan,  Ordinary. 

A  proof  was  taken,  wherein  it  was  established,  to  the  satisfaction  of  the  Lord 
Ordinary  and  the  Court,  that  previous  to  the  sale,  the  horse  had  running-thrushes. 

In  the  meantime,  the  horse  was  sold  by  mutual  consent;  and  was  purchased  by 
Colonel  Fullarton  at  the  price  of  L.39  sterling. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  (14th  May  1805) : 
"Rnds  that  the  horse  in  question,  when  purchased  by  the  pursuer,  as  warranted  sound, 
and  paid  for  as  such,  was  affected  with  an  ailment  in  his  feet,  known  by  the  name  of 
nmning-thrushes ;  which  in  a  certain  degree  does  impair  the  soundness  of  a  horse,  and 
consequently  ought  to  have  been,  but  was  not  made  known  to  the  pursuer ;  therefore, 
finds  the  pursuer  entitled  to  repayment  of  the  price  which  he  paid  to  the  defender, 
with  interest  thereof  from  the  term  of  payment,  and  the  expence  of  keeping  him  until 
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Some  of  the  Judges  were  of  opinion,  that  a  running-thruah  in  its  early  stage,  and 
in  its  mildest  and  most  innocent  form,  and  where  it  did  not  produce  actual  lameness, 
did  not^  in  the  contemplation  of  law,  render  a  horse  unsound;  and  ought  to  be 
numbered  among  those  slighter  and  more  immaterial  imperfections  of  which  the 
concealment  did  not  void  the  sale,  and  to  which  warrandice  did  not  apply. 

[264]  A  majority  of  the  Judges,  however,  were  of  a  different  opinion,  adopted  the 
principles  of  which  the  interlocutor  of  the  Lord  Ordinary  contains  a  summary,  and 
observed — ^Under  the  warrandice  of  the  sale,  whether  derived  from  the  payment  of 
the  market  price  of  a  sound  and  unblemished  horse,  or  from  the  express  stipulation 
of  the  parties,  the  purchaser  is  entitled  to  have  a  horse  immediately  fit  for  its  purpose. 
He  is  not  understood  in  law  to  go  to  market  with  the  view  of  purchasing  a  commodity 
of  which  he  cannot  have  the  immediate  use, — which  may  require  a  course  of  medicine 
and  care  to  render  it  fit  for  its  purpose, — and  which  demands  the  exhibition  of  more 
than  ordinary  skill  and  expence  to  preserve  it  in  a  state  of  usefulness,  or  perhaps  from 
utterly  perishing.  If,  as  aUeged  by  the  pursuer,  the  disease  is  so  insignificant  as  to 
produce  no  inconvenience,  or  lameness,  the  communication  of  the  fact  to  the  purchaaer 
will  not  reduce  the  price  of  the  commodity  in  the  market.  If,  on  the  other  hand,  it 
is  a  disease  which,  being  known,  diminishes  the  value  and  consequently  the  price, 
which  is  intimately  and  necessarily  connected  with  lameness,  of  which  a  course  of 
medicine  and  attention  is  required  to  accomplish  the  cure,  and  extraordinary  skill  to 
prevent  the  recurrence — the  concealment  of  it  must  and  ought  to  void  the  sale. 

The  peculiar  principles  of  concealment  which  are  vidgarly  believed  to  obtain  in 
transactions  in  the  trade  of  horses,  cannot  receive  any  sanction  in  a  court  of  justice. 
If  such  are  really  admitted  and  acted  upon,  they  ought  to  be  reprobated.  The  legal 
warrandice  in  the  purchase  of  a  horse  must  have  the  same  extent  as  in  the  purchase 
of  any  other  commodity,  and  cannot  be  cut  down  by  distinctions  which  are  more  nice 
than  honest.  The  prevention  or  abolition  of  concealments  may  tend  in  no  slight 
degree  to  increase  or  restore  the  respectability  of  that  department  of  trade. 

Bunning-thrushes  are  a  disease  which,  whether  considered  as  arising  from  a  local 
injury  or  from  a  vicious  habit,  it  required  a  certain  degree  of  extraordinary  care  to 
prevent^  alleviate,  or  remove;  and  while  the  disorder  existed,  the  soundness  of  the 
animal,  or  its  freedom  from  lameness,  could  not  be  depended  upon  for  a  day  or  an  hour. 

The  Court  (25th  June  1808)  pronounced  the  following  interlocutor:  ''The  Lords 
having  resumed  consideration  of  this  petition,  and  advised  the  same  with  the  answers 
thereto,  they  refuse  the  desire  of  the  petition,  and  adhere  to  the  interlocutor  complained 
against" 

And,  on  advising  a  reclaiming  petition  (5th  July  1808),  without  answers,  the  Lords 
adhered. 

[Cf.  Gardiner  v.  M'Leary,  7  R  616.] 

the  horse  was  sold  by  mutual  consent,  together  with  the  expence  of  process:  Finds 
the  defender  entitled  to  receive  the  price  which  was  paid  for  the  horse  by  Colonel 
Fullarton,  and  decerns." 

The  defender  reclaimed  to  the  Court ;  and,  besides  an  argument  on  the  import  of 
the  proof,  maintained,  1st,  That  running-thrushes,  unless  causing  actual  and  present 
lameness,  do  not  constitute  unsoundness.  In  support  of  this  proposition  was  adduced 
the  evidence  of  many  persons  familiar  with  the  treatment^  and  acquainted  with  the 
peculiar  maxims  and  principles  which  obtain  in  the  sale  of  horses.  Many  very 
respectable  persons  deponed,  that  in  their  opinion,  and  in  the  understanding  of  the 
trade,  running-thrushes,  not  producing  present  lameness,  did  not  constitute  unsound- 
ness ;  and  was  reckoned  among  those  qualities  or  imperfections  of  a  horse  which  might, 
or  might  not,  affect  the  price,  according  to  the  caprice  of  the  purchaser,  and  of  which 
the  concealment  was  honest  and  justifiable :  2dly,  That  there  could  be  no  recourse, 
as  the  horse  had  been  kept  by  the  pursuer  for  ten  days,  and  was  not  therefore  returned 
debito  tempore. 

The  Court,  however,  on  advising  the  petition,  without  answers,  refused  the  desire 
thereof,  and  adhered  to  the  interlocutor  reclaimed  against. 

And,  on  advising  a  second  reclaiming  petition,  with  answers,  the  Lords  adhered. 
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Na  1.  F.C.  N.S.  L  1.     12  Nov.  1808.     Ist  Div.— Lord  Armadale. 

PiLLANS  and  Company,  Pursuers. — F.  Jeffrey. 

Alexander  Dalgarno  and  Others,  Defendei-s. 

Ifuvrance, — Sailing  out  of  port  without  a  pilot  is  not  a  breach  of  the  contract  of  insur 
anoe  when  done  bona  fide  and  reasonably  to  avoid  capture. 

Dalgaino  and  others  underwrote  L.2000  on  the  ship  "Ck)lumbus,"  belonging  to  Pillana 
and  Company,  on  a  voyage  from  Aberdeen  to  Memel  and  back.  The  ship  arrived  at 
MemeL  After  she  had  taken  in  her  cargo,  while  the  captain  was  waiting  for  a  clear- 
ance from  the  custom  house  there,  he  was  sent  for  by  the  British  Vice  Consul,  and 
sdvised  to  make  the  best  of  his  way  out  of  port.  He  accordingly  cut  his  cable,  and 
Bailed  suddenly,  without  a  pilot,  which  it  seemed  he  had  not  been  able  to  procure  with- 
oQt  delay.  The  ship  was  in  consequence  lost  on  the  bar  of  Memel.  Soon  afterwards 
those  British  ships  that  remained  in  the  port  of  Memel  were  put  under  embargo  by  the 
Prussian  Grovemment.  They  were  however  never  condemned,  but  afterwards  restored 
to  the  owners. 

Pillana  and  Company  demanded  the  sum  insured  from  the  underwriters,  who  refused 
to  pay  it.  Pillans  and  Company  then  brought  an  [2]  action  in  the  Court  of  Admiralty, 
and  decree  was  pronounced  against  the  underwriters. 

The  underwriters  presented  a  bill  of  suspension,  which  was  passed.  The  cause  came 
into  the  Outer-house;  and  the  Lord  Ordinary  found  (May  12  1808), — ''That,  in  the 
drcumstances  of  this  case,  the  policy  upon  the  ship  ''Golumbas"  was  not  voided  by  sailing 
from  the  port  of  Memel  without  a  pilot ;  and  therefore  repels  the  reasons  of  suspension ; 
finds  the  letters  orderly  proceeded ;  and  decem&" 

Dalgamo  and  others  reclaimed ;  but  their  petition  was  refused  without  answers,  on 
this  ground,  in  which  the  Court  were  clear  and  unanimous,  • 

Ihat  the  captain  had  acted  bona  fide  and  reasonably  for  behoof  of  all  concerned. 


No.  2.  F.C.  N.S.  I.  2.     15  Nov.  1808.     1st  Div.-— Lord  Armadale. 

Thomas  Leslie,  Pursuer. — David  Monypenny. 

The  Magistrates  and  Town  Council  of  Brechin,  Defenders. — Rcbert  Corbet. 

Preseripiion. — Triennial  prescription  of  accounts  runs  in  favour  of  a  burgh,  but  the 
bool^  of  the  bu^h  treasurer  are  writ  of  party  by  which  the  accounts  may  be  proved 
to  be  resting  owing. 

Thomas  Leslie  brought  an  action  against  the  Magistrates  and  Town  Council  of 
Brechin,  for  payment  of  certain  accounts  of  business  done  and  money  advanced  for  the 
town  by  his  father  who  was  their  law  agent. 

As  the  last  article  in  the  account  was  dated  much  more  than  three  years  prior  to  the 
date  of  the  action,  the  defenders  pleaded  the  triennial  prescription  of  the  Act  1579, 
ch.83. 

The  pursuer  pleaded,  that  this  prescription  did  not  run  in  favour  of  a  corporation, 
Int  he  also  offered  to  prove  that  the  accounts  were  resting  owing  by  the  books  of  the 
borgh's  treasurer,  and  demanded  production  of  them.  The  books  were  produced 
aeeordingly,  and  referred  to  an  accountant,  whose  report  bore,  that  it  appeared  by  those 
books,  that  a  sum  L.67,  16s.  l^d.  was  due  to  the  pursuer's  father  at  the  date  21st 
June  1786. 

P]  The  Lord  Ordinary's  interlocutor  was  (10th  December  1807),  "  approves  of  the 
scconntant's  report^  and  decerns  against  the  defenders  for  payment  of  L.67,  16s.  l^d. 
steiling,  as  the  balance  of  the  account  sued  for,  with  interest  thereof  from  the  21st  June 
one  thousand  seven  hundred  and  eighty-six  till  payment.'' 

The  cause  came  before  the  Inner-house  by  petition  and  answers. 

The  argument  in  these  papers  went  principally  on  specialties,  which  the  Court  did 
not  pay  any  regard  to. 
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The  petitioner  also  pleaded,  that  the  books  of  the  treasurer  were  not  writ  of  party 
n  terms  of  the  Act  of  Parliament^  and  that  a  mere  inference  from  want  of  entries  ia 
these  books  was  not  proof  in  terms  of  that  Act. 

The  respondent  relied  upon  the  case,  Muirhead  against  Magistrates  of  Haddington, 
Ist  July  1748 — KUkerraTij  voce  Community. 

The  Lord  President  expressed  his  opinion,  that  an  Incorporation  has  the  benefit  of 
the  triennial  prescription,  but  that  the  treasurer's  books  must  be  regarded  as  the  writ  of 
party;  and  as,  in  this  case,  there  was  no  entry  in  those  books  of  payment  to  the  pursuer's 
father  of  the  debts  in  question,  the  books  proved  that  these  debts  never  were  paid,  but 
were  still  resting  owing,  which  obviated  the  prescription  according  to  the  Act  1579,  83. 

In  this  opinion  the  other  Judges  concurred. 

The  Court  **  adhered  to  the  interlocutor  of  the  Lord  Ordinary." 

[Cf.  GuUen  v.  Smeal,  15  D.  873.] 


No.  3.  F.C.  N.S.  L  3.     15  Nov.  1808.     1st  Div.— Lord  Armadale. 

Thomas  Leslie,  Pursuer. — David  Monypenny. 

Thomas  Mollison,  Defender. — Robert  Corbet, 

Prescription — Act  1579,  ch,  83. — An  account  is  proved  to  be  resting  owing  in  terms  of 
this  Act  by  oath  of  party,  if  the  oath  bear  that  it  has  not  been  paid  since  the  date  of 
the  last  article. 

In  the  year  1802,  Thomas  Leslie  brought  an  action  against  Thomas  Mollison  for 
payment  of  an  account  of  business  done  by  the  deceased  William  Leslie,  father  of  the 
pursuer,  whom  he  represented,  for  the  [41  deceased  John  Mollison,  father  of  the  defen- 
der, whom  he  represented,  and  for  the  defender  himself. 

The  business  charged  was  agency  of  the  defence  in  an  action  brought  against  John 
Mollison  (See  Report  of  case  20th  December  1789,  Laing  against  Watson  and  Mollison), 
but  in  which,  on  his  death,  his  son  and  representative  Thomas  Mollison  had  made 
appearance  in  his  own  name,  so  that  a  considerable  part  of  the  account  was  for  business 
done  to  him. 

The  defender  did  not  deny  that  the  business  had  been  done,  but  he  said,  that  he 
believed  the  account,  in  so  far  as  it  was  dated  prior  to  his  father's  death,  had  been  paid 
by  his  father,  and  he  pleaded  the  triennial  prescription. 

The  pursuer  made  a  reference  to  the  defender's  oath. 

The  defender  deponed,  ''That  the  late  Mr.  William  Leslie,  W.S.,  was  his  father^s 
ordinary  agent  at  Edinburgh,  and  believes  that  he  conducted  his  father's  defence  in  the 
action  before  mentioned  at  the  instance  of  Mr.  Laing,  until  the  business  was  taken  out 
of  his  hands  by  the  deponent's  father,  and  intrusted  to  Mr.  Thomas  Duncan,  writer  in 
Edinburgh.  Interrogated,  whether  it  consists  with  his  knowledge,  that  the  account 
libelled  on,  or  any  part  of  it,  was  incurred  by  the  late  Mr.  I^eslie  in  defending  his 
father  in  the  action  before  mentioned  ?  Depones,  That  he  does  not  know  whither  it 
was  incurred  by  Mr.  Leslie  or  not.  Interrogated,  If  it  consists  with  his  knowledge 
that  his  father  ever  paid  the  account  libelled  on  ?  Depones,  That  he  believes  his  father 
has  paid  that,  and  every  other  account  that  was  due  Mr.  Leslie,  as  he,  among  others, 
has  often  heard  his  father  say,  that  Mr.  Leslie  w^  indebted  to  him,  and  that  if  the 
accounts  were  balanced,  the  balance  would  be  in  his  favour.  Interrogated,  If  his  reason 
for  believing  that  Mr.  Mollison  had  paid  his  account  to  Mr.  Leslie,  was  that  they  had 
actually  settled  accounts,  and  if  it  consists  with  his  knowledge  when  this  settlement 
took  place  ?  Depones,  That  he  does  not  know  whether  any  settlement  ever  took  place 
or  not,  or,  if  it  did,  at  what  time." 

On  considering  this  deposition,  the  Lord  Ordinary  ''repelled  the  defence  of  pre- 
scription, and  decerned  against  the  defender." 

The  cause  came  before  the  Inner-house  by  petition  and  answera 

Argument  for  defender,  petitioner. 

The  Act  1579,  ch.  83,  requires,  in  order  to  save  from  prescription,  a  debt  otherwise 
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iklliiig  under  that  Act,  that  this  debt  shall  be  pioved  by  writ  or  oath  of  party  to  be 
netiiig  owing.  Now  the  debt  in  qaestion  falls  under  that  Act ;  and  it  is  not  proved  to 
be  nsting  owing  by  writ  or  oath  of  party ;  for  there  is  no  writ  in  the  case,  and  the  oath  of 
ibe  dofender  does  not  shew  that  this  debt  was  not  paid  by  his  father,  the  person  who 
eontncted  it 

Aigoment  for  pursuer,  respondent 

The  Act  1579,  ch.  83,  requires,  in  order  to  elude  prescription,  a  proof  by  writ  or 
oath  of  party,  not  of  the  constitution  but  continuance  or  non-  [5]  -extinction  of  debts  falling 
under  it»  a  proof  not  that  they  were  originally  due,  but  that  they  are  resting  owing. 
The  presumption  of  that  act  is  not  that  the  debts  never  existed,  but  that  they  have 
been  paid  ^er  being  constituted.  But  a  debt  by  account  is  not  constituted  till  the 
date  of  the  last  article  in  the  account,  and  the  prescription  does  not  begin  to  run  against 
it  till  that  date.  It  is  sufficient,  therefore,  to  prevent  prescription  of  an  account,  if  it 
be  proved  by  oath  of  party  that  it  has  not  been  paid  since  the  date  of  the  last  article. 
This  rule  of  law  was  recognised  by  the  Court  in  the  case  of  Syme  against  Douglas, 
Heron,  and  Company,  15th  January  1789,  otherwise  there  could  have  been  no  room  for 
the  question  on  the  point  chiefly  contested  in  that  case. 

It  was  observed  by  the  Lord  President,  That  if  the  Act  1579,  ch.  83,  established  a 
presumption  that  accounts  were  paid  during  the  currency  of  them,  then  the  deposition 
m  the  present  case  would  afford  no  proof  to  elide  such  presumption.  But  that  Act 
^tabhshes  no  such  presumption.  The  presumption  it  creates  is,  that  the  account  has 
been  paid  during  the  years  that  have  run  since  it  was  closed.  On  that  presumption, 
the  prescription  of  that  Act  rests.  Now,  that  is  taken  off  by  the  deposition,  which 
shews  diat  this  account  has  not  been  paid  since  it  closed ;  and,  therefore,  there  is  no 
room  for  the  prescription  in  this  case. 

On  these  reasons,  the  Court  unanimously  adhered  to  the  interlocutor  of  the  Lord 
Ordinary. 

[Ct  Elder  v.  Hamilton,  11  S.  591,  passim;  Ross  v.  Guthrie,  2  D.  6,  passim; 
Iksrrdey  v.  Kirkwood,  7  D.  600;  Boag  v.  Fisher,  11  D.  367  ;  Odlen  v.  Smedt,  15  D. 
m,pamm.'\ 


No.  4.  F.C.  N.S.  L  5.     16  Nov.  1808.     1st  Div.— Lord  Craig. 

Robert  Brucb,  Pursuer. — John  Jardine. 

BoBERT  Hunter  and  Thomas  Lbisk,  Defenders. — John  Cunningham, 

Commowti^ — Removing, — One  of  two  common  proprietors  of  land,  though  he  have  by 
far  the  greater  interest  in  the  commonty,  yet  has  not  a  title  to  pursue  a  removing 
from  any  part  of  it,  without  the  concurrence  of  the  other. 

The  ishind  of  Skerries  was  common  property  of  Mr.  Bruce  and  Mr.  Hunter.  It 
was  a  thirty-six  merk  land ;  and  Mr.  Bruce's  right  [6]  extended  to  35^  merks ;  Mr. 
Himter's  right  to  the  remaining  ^  merk  only. 

Mr.  Hunter  erected  a  fishing  booth  and  wharf  on  part  of  this  island.  This  was  done 
witiiout  the  concurrence  of  Mr.  Bruce;  but  that  gentleman  agreed  that  Mr.  Hunter 
should  keep  it,  provided  it  were  held  by  way  of  lease  from  himself,  though  without 
rent,  in  order  to  preserve  his  (Brace's)  right ;  and  Mr.  Hunter  agreed  to  hold  it  in  that 
way.  No  written  lease,  however,  was  ever  granted ;  but  Mr.  Hunter  continued  in  pos- 
session  of  this  booth  and  wharf,  and  left  them  at  his  death  to  his  son  Mr.  Hunter,  jun. 
Hr.  Hunter,  jun.,  let  a  lease  of  them  to  Thomas  Leisk  for  rent  payable  to  himself. 

Mr.  Bruce  also  died ;  and  was  succeeded  by  his  son  Mr.  Bruce,  jun.,  who  brought  an 
action  to  remove  Thomas  Leisk  and  Mr.  Hunter,  jun.,  from  the  booth  and  wharf. 

Li  this  action,  the  Lord  Ordinary's  interlocutor  was  (19th  November  1807),  "  assoil- 
zies Uie  defenders,  Robert  Hunter  and  Thomas  Leisk,  from  the  conclusions  of  the  action, 
and  decerns ;  reserving  to  either  party  to  bring  a  regular  and  proper  process  for  ascer- 
taining the  extent^  and  obtaining  possession  of  their  respective  properties,  if  so  advised." 

The  pursuer  reclaimed  ;  and  his  petition  was  answered. 
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Aigoment  for  pursuer. 

The  defender,  Mr.  Hunter,  has  no  written  lease  of  the  subjects  in  questioa;  and, 
therefore,  his  right  to  possess  them,  and  that  of  the  other  defender  who  derives  right 
from  him,  depends  entirely  on  his  right  as  common  proprietor.  But  as  his  share  in  the 
property  is  comparatively  so  small,  amounting  only  to  ^  part  of  that  of  the  pursuer,  he 
is  not  entitled  to  dispose  of  any  part  of  this  common  subject,  even  for  the  common  behoof 
and  still  less  for  his  own  behoof,  by  letting  it  to  a  tenant  for  rent  to  be  paid  to'  himself. 
On  the  contrary,  the  pursuer,  whose  interest  is  so  much  greater,  is  entitled  to  the 
management  of  this  subject  for  the  common  behoof,  and  still  more  is  he  entitled  to 
insist  that  no  part  of  it  shall  be  disposed  of  by  the  defender  for  his  own  behoof  alone. 
The  pursuer  is  entitled  therefore  to  remove  Mr.  Hunter,  and  of  consequence  to  remove 
Leisk  who  derives  right  from  him. 

Argument  for  defenders. 

A  co-proprietor  of  an  imdivided  common  has  no  title  to  pursue  an  action  of  remov- 
ing from  that  common,  or  any  part  of  it,  without  the  concurrence  of  the  other  co-prt>- 
prietor  or  co-proprietors.  This  is  established  by  the  authority  of  Stair j  b.  11,  tit  9,  a. 
43 ;  and  Erskine,  b.  1 1,  tit.  6,  s.  53.  Nor  is  there  any  exception  of  cases  where  the 
interest  of  one  proprietor  is  much  greater  than  that  of  the  other. 

The  Court  was  unanimously  of  opinion,  that  the  pursuer  had  no  title  to  pursue  a 
removing,  while  he  was  not  full  proprietor  of  the  subject,  without  the  consent  of  the 
other  proprietor. 

[7j  Accordingly  the  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

[Cf.  Lawson  v.  Leiihy  ^c.  Packet  Co.,  13  D.  176 ;  Johnston  v.  Crau/urd,  17  D. 
1025,  1026.] 

No.  5.  F.C.  N.S.  I.  7.     17  Nov.  1808.     2nd  Div.— Lord  Robertson. 

Rev.  William  Thomson  and  Others,  Pursuers. — Fletcher. 
Rev.  John  Pollock  and  Others,  Defenders. — Jardine. 

Poor. — An  annexation  of  parishes  quoad  sacra  tantum  does  not  affect  or  transfer  the 
previous  civil  rights  and  obligations  of  the  respective  parishes  with  regard  to  the 
maintenance  of  the  poor. 

The  lands  of  St.  Kinians  Croft^  on  which  a  part  of  the  suburbs  of  the  City  of 
Glasgow  called  Hutchison-town  is  built,  is  comprehended  within  the  parish  of  Govan. 

On  the  11th  of  April  1771,  the  knds  of  St.  Ninians  Croft  were  annexed  quoad 
sacra  tantum  to  the  parish  of  Gorbals  by  an  act  of  the  Presbytery  of  Glasgow. 

In  the  year  1803,  a  child  was  exposed  in  the  streets  of  Hutchison-town;  and  Mr. 
Thomson,  ^e  minister  of  the  Relief  Congregation  there,  took  it  under  his  protection. 

Mr.  Thomson  then  raised  an  action  against  the  parish  of  Govan,  within  which 
Hutchison-town  was  comprehended,  and  against  the  parish  of  Gorbals,  to  which  it  had 
been  annexed  quoad  sacray  concluding  that  either  the  one  or  the  other  should  provide 
for  the  support  of  the  foundling. 

The  Lord  Ordinary  decerned  (13th  January,  27th  May  1807)  against  the  parish  of 
Govan  :  "  In  respect  it  appears  that  the  lands  of  St.  Ninians  Croft,  and  the  houses  built 
thereon,  are  locally  situated  within  the  parish  of  Govan,  and  that  the  said  act  of  an- 
nexation does  not  affect  the  civil  rights  of  the  parties." 

[8]  And  the  Lords  (17th  November  1808),  upon  advising  a  petition  and  answers, 
unanimously  adhered. 

No.  6.  F.C.  N.S.  L  8.     18  Nov.  1808.     Ist  Div.— Lord  Armadale. 

Bruce  Beveridge  and  Others,  Pursuers. — Ar.  Fletcher. 

Robert  Marshall,  Defender. — Henry  Cockhurn. 

Servitude, — The  proprietors  of  a  stream  of  water,  which  is  liable  to  a  servitude  of 
watering  cattle,  may  cover  over  the  rest  of  the  stream  so  as  to  exclude  cattle,  provided 
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th«y  kaye  open  a  part  of  it  aufficiently  extensive  to  admit  the  reasonable  exercise  of 
the  serritnde. 

Bobert  Marshall  was  proprietor  of  a  small  piece  of  ground  within  the  town  of 
KinroflSy  having  a  house  upon  it.  Along  the  edge  of  this  piece  of  ground,  in  front  of 
the  house,  and  very  near  to  it,  ran,  in  an  aqueduct  or  mill-lead,  a  stream  of  water ;  and 
on  the  other  side  of  this  stream  was  the  public  road  or  street  The  property  of  the 
stream  was  claimed  by  Mr.  Tod,  proprietor  of  the  mill  of  Eanross,  and  was  certainly 
dther  in  hJTn  or  Mr.  Graham  of  Kinross.  The  inhabitants  of  the  town  of  Kinross  had 
a  servitude  on  this  stream  of  drawing  water,  and  also  of  watering  cattle.  This  last 
&6y  had  been  in  the  use  of  doings  particularly  at  that  part  of  the  stream  which  was 
opposite  to  Marshall's  house,  where  there  was  a  broad  and  easy  access  for  cattle  to  the 
water,  at  other  places  not  easily  accessible  to  them.  Marshall,  whose  access  to  his  house 
had  fonnerly  been  by  a  narrow  bridge  of  flagstones  across  the  stream,  having  got.  the 
express  consent  of  Tod,  and  the  sufferance  at  least  of  Graham  of  Kinross,  covered  over 
the  stream  opposite  to  his  house  with  flag-stones,  so  as  to  leave  only  a  space  of  Ave  feet 
open  for  the  use  of  the  servitude. 

Bruce  Beveridge  and  others,  inhabitants  of  Kinross,  presented  a  petition  to  the 
Sheriff,  praying  to  have  Marshall  ordained  to  remove  these  flagstones,  that  they  might 
enjoy  Uieir  servitude  according  to  use  and  wont  Marshall,  in  answer,  maintained  his 
right  to  do  what  he  had  done.  The  Sheriff  "  refused  the  desire  of  the  petition ;  and 
assoilzied  the  respondent" 

[9]  The  pursuers  advocated  the  cause ;  and  the  Lord  Ordinary  (Methven)  ''repelled 
the  reasons  of  advocation ;  and  remitted  simpliciter.*^  Afterwards,  on  a  petition  and 
answers,  the  Lord  Ordinary  (then  Armadale)  allowed  a  proof,  in  which  the  possession 
and  rights  of  parties  were  established  to  be  as  above  stated ;  and  on  advising  it,  his 
Lordship  adhered  to  the  former  interlocutor. 

The  cause  came  before  the  Inner-house  by  petition  and  answers,  in  which  the  argu- 
ment rested  chiefly  on  the  import  of  the  proof.  But  the  Court  were  satisfied  that  the 
poflsession  and  rights  of  parties  were  as  above  stated.  The  only  doubt  was  as  to  the 
right  of  laying  the  flagstones  in  these  circumstances.  At  the  first  advising,  the  Court 
were  equally  divided,  so  that  the  cause  stood  over  till  the  Lord  President  (Blair)  then 
Ph)bationer,  should  take  his  seat. 

The  cause  (I8th  November)  was  again  advised. 

The  Lord  President,  having  taken  hia  seat,  expressed  his  opinion.  That  the  principles 
of  law  relating  to  the  subject  of  this  case  were  very  clear,  and  there  was  no  difficulty 
except  in  the  application  of  them.  It  was  clear  that  a  servitude  of  drawing  water  and 
watering  cattle  may  be  acquired  by  long  use,  and,  in  this  case,  immemorial  use  had 
been  proved.  It  was  equally  clear  that  Marshall  had  a  right  to  cover  over  this  stream  in 
the  way  he  had  done,  notwithstanding  the  right  of  servitude,  unless  he  materially 
injnred  the  enjoyment  of  it  That  the  question,  therefore,  was  just  this,  whether 
the  operation  in  question  did  injure  the  reasonable  use  of  this  servitude?  That  it 
certainly  4id  so,  by  leaving  too  Httle  space  for  watering  cattle  conveniently :  That, 
therefore,  a  larger  extent,  for  instance  12  feet,  should  be  laid  open;  and  if  that  was 
done,  Uie  respondent  was  entitled  to  keep  the  covering  upon  the  rest  of  it. 

In  this  opinion  a  majority  of  the  Court  concurred. 

The  interlocutor  of  the  Court  was  (18th  November  1808),  <*  Find,  that  besides  the 
plaoe  the  petitioners  presently  use  for  drawing  water  from  the  aqueduct  in  question,  on 
the  west  aide  of  the  respondent's  bridge,  they  are  also  entitled  to  a  watering  place  of 
twelve  feet  for  horsee  and  cattle,  either  on  the  west  or  the  east  side  of  the  respondent's 
bridge  in  his  option ;  and  that  he  must  restrict  and  limit  the  breadth  of  his  bridge,  so 
IS  to  leave  open  the  said  twelve  feet  for  a  watering  place  accordingly ;  and,  with  this 
variation,^  adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclauned  against;  and 
refuse  the  desire  of  the  petition." 

Mutual  petitions  were  presented  against  this  interlocutor,  but  they  were  both 
oiianimoualy  refoaed  without  answers ;  9th  December  1808. 


^  There  were  some  other  variations  relative  to  special  points  which  is  not  necessary 
to  notice 
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No.  7.  F.C.  N.S.  I.  10.     23  Nov.  1808.     1st.  Div.— Teinds. 

MiNiSTBR  OF  Old  Deer,  Pursuer. — John  Connell. 

The  Heritors,  Defenders. — J,  H,  Forbes. 

Stipend, — In  modifying  augmentation,  is  extraordinary  value  of  glebe  to  be  taken  into 
consideration. 

This  was  a  process  of  augmentation  of  stipend  by  the  minister  of  the  parish  of  Old 
Deer.  The  counsel  for  the  heritors  opposed  the  augmentation,  and  pleaded,  among 
other  things,  that  the  minister  had  a  glebe  worth  L.80  a  year.  The  counsel  for  the 
minister  replied,  that  this  could  not  be  at  all  considered  by  the  Court  in  modifying  a 
stipend,  which  must  be  sufficient  by  itself  independently  of  any  such  advantage. 

Several  Judges  expressed  their  opinion,  that  there  was  no  reason  why  this  circum- 
stance should  be  thrown  out  of  consideration,  more  than  any  other  circumstance  affect- 
ing the  situation  of  the  minister,  and  in  this  opinion  the  Court  concurred. 

The  stipend  given  to  the  minister  was  accordingly  fixed  (2d  December   1807) 
*  at  88  bolls  of  meal,  40  bolls  of  bear,  payable  in  money  according  to  the  highest  fiara 
prices  of  the  county,  and  L.600,  Scots  money  for  stipend,  with  L.100,  money  foresaid, 
for  furnishing  the  communion  elements.'' 

Against  this  interlocutor  both  parties  reclaimed;  but  the  Court  (23d  November 
1808)  refused  both  petitions,  and  adhered.^ 


No.  9.  F.C.  N.S.  I.  13.     25  Nov.  1808.     1st  Div.— Lord  Hermand. 

John  Percy  and  Robert  Caldwell,  Pursuers. — James  Fet^gussoii, 

Alexander  Meikle,  Defender. — /.  Wolfe  Murray. 

Writ — Arbitration, — A  decreet-arbitral  is  not  a  probative  writ  unless  it  has  the  solem- 
nities of  the  Act  1681,  ch.  5. 

George  Douglas  oversman  in  a  submission  by  Percy  and  Caldwell  on  one  side,  and 
Meikle  on  the  other,  pronounced  a  decreet-arbitral  against  Meikle.  In  one  clause  this 
decreet  decerned  the  expence  of  the  submission  to  be  paid  by  Meikle  **  to  Gavin  Hamil- 
ton, writer  in  Mauchline,  clerk  to  the  submission,"  and  it  was  also  subscribed  by  him, 
"  Gavin  Hamilton,  clerk."  In  fact,  too,  it  was  written  out  by  this  person,  but  it  con- 
tained no  mention  that  he  was  the  writer  of  it. 

Meikle,  being  charged  by  Percy  and  Caldwell  upon  this  decreet-arbitral,  presented  a 
bill  of  suspension  on  various  grounds.  Among  others,  he  pleaded  that  the  decreet-arbitral 
was  not  probative,  because  the  writer  was  not  designed  in  it  according  to  AcUl681,  oh. 
5.  The  bill  was  passed ;  and  the  cause  having  come  upon  expede  letters  of  suspension 
into  the  Outer-house,  the  Lord  Ordinary  "  sustained  the  reasons  of  suspension ;  and  sus- 
pended the  letters  simpliciter,^* 

The  cause  came  before  the  Inner-house  by  petition  and  answers. 


^  In  a  subsequent  case,  that  of  the  minister  of  Buitle,  22d  November  1809,  it  was 
stated  for  the  heritors  opposing  the  augmentation,  that  the  glebe  was  of  more  than  usual 
value.  The  relevancy  of  this  circumstance  was  again  denied  on  the  part  of  the  minister  ; 
and  one  judge  (Lord  Kobertson)  expressed  an  opinion,  that  it  ought  not  to  be  taken  into 
consideration  as  afifecting  the  augmentation.  The  majority  of  the  Court  appeared  to  be 
of  opinion,  that  if  the  glebe  had  as  usual  been  designated  from  the  heritors,  it  ought  to 
be  taken  into  consideration,  but  if  what  was  called  glebe  had  been  given  aliunde  by  way 
of  mortification,  it  ought  not.  to  be  considered,  because  that  would  be  frustrating  the  in- 
tention of  the  granter,  who  meant  it  as  an  addition  to  the  legal  provision  of  the  minister. 
In  the  particular  case,  the  Court  did  not  think  the  excess  of  the  value  of  the  glebe 
sufficiently  considerable  to  affect  materially  the  augmentation,  so  that  there  was  no 
proper  decision  on  the  point. 
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Aigament  for  cbargera. 

The  writing  does,  in  fair  interpretation,  fully  contain  the  designation  of  the  writer  as 
required  by  the  Act  1681.  For  it  is  a  writing  in  a  pro-  [14]  -cess  of  sabmission.  Now, 
in  this  process  a  clerk  was  appointed.  Then  he  wrote  out  this  piece  of  procedure,  and 
signed  it  as  derk  before  witnesses.  It  foUowed  therefore  of  course,  that  it  was  an  instru- 
ment in  the  clerk's  hands,  and  it  would  have  been  quite  superfluous  to  have  inserted, 
per  eagmstunij  that  it  was  written  by  him.  The  nature  of  the  instrument  and  his  signa- 
ture of  it  "  as  clerk,"  is  fully  equivalent  to  such  expression.  But  he,  as  derk,  is  fully 
deagned  in  the  body  of  the  writ^  "  Gavin  Hamilton  writer  in  Mauchline."  The  writ 
&Brefore  bearing,  that  it  was  written  by  the  clerk,  and  bearing  the  designation  of  the 
derk,  does  in  fair  interpretation  bear  the  designation  of  the  writer. 

Argument  for  suspender. 

The  Act  1681  requires  that  a  writ  shall  design  the  writer,  as  writer  of  that  writ,  not 
merely  as  vested  with  some  other  capacity  by  which  it  may  be  conjectured  that  he  was 
writer  of  it.  Now  the  office  of  clerk  to  a  submission  is  nothing  more  than  sach  a 
capacity  in  regard  to  a  decreet-arbitral.  It  may  easily  happen  that  the  clerk  to  a  sub- 
miasion  shall  not  write  the  decreet-arbitral  with  his  own  hand.  His  clerk  or  apprentice, 
or  anybody  else,  may  write  it. 

The  Court  were  clear,  that,  though  it  had  been  found  in  the  case  of  Stewart  against 
Watherstone,  8th  March  1804,  that  an  intermediate  proceeding  in  an  arbitration  did  not 
r^uiie  the  formalities  of  the  Act  1681,  yet  a  decreet-arbitral  did  require  those  formalities ; 
and  that  in  this  case,  the  decreet-arbitral  could  not  be  held  to  contain  the  designation  of 
the  writer  of  it ;  the  chargers'  argument  not  being  sufficient  to  supply  the  want  of  exact 
compliance  with  the  act ;  and  accordingly  their  Lordships  adhered  to  the  interlocutor  of 
the  Lord  Ordinary. 

[Cf.  Mitchdl  V.  Scotes  Trustees,  2  R.  165.] 


Ka  13.  F.C.  N.S.  I.  21.     29  Nov.  1808.     2nd  Div.— Lord  Glenlee. 

Alexandkk  Wilson,  Pursuer. — J.  A.  Murray. 
Christian,  Isobbl,  and  Janet  Wilson,  Defenders. — Forsyth. 

Heritable  and  Moveable. — A  creditor  in  an  heritable  bond,  in  virtue  of  special  powers 
therein  declared,  brought  the  estate  to  sale  for  payment  of  the  bond,  and  died  after 
the  sale,  but  before  the  term  of  payment.  The  sum  in  the  bond  was  found  to  be 
moTeable,  and  to  belong  to  the  executors  of  the  creditor. 

In  the  year  1800,  Alexander  Wilson  lent  L.300  to  Adam  Moir  upon  an  heritable 
bond  and  disposition  and  security  over  certain  acres  of  land  in  the  neighbourhood  of 
Falkirk. 

Hie  sum  was  taken  payable  to  John  Wilson,  and  his  heirs  and  assignees,  at  the 
term  of  Whitsunday  next  ensuing,  with  the  usual  penalty  and  interest  from  the  date  of 
the  bond  to  the  date  of  payment,  and  thereafter  during  the  non-payment  The  bond 
contained  an  obligation  to  infeft  a  vie  vel  de  me,  assignation  to  the  rents,  and  writs, 
and  precept  of  sasine,  and  the  creditor  was  duly  infeft  thereon. 

The  precept  of  sasine  contained  a  clause  of  redemption,  declaring  that  the  subjects 
should  be  redeemable  by  the  debtor,  upon  premonition  of  three  months  made  to  the 
creditor  under  regular  form  of  protest,  or  in  case  of  failure  or  refusal  of  the  creditor  to 
ref^ve,  by  consignation  in  the  Koyal  Bank.  There  was  also  a  clause  declaring,  that  if 
the  debtor  should  fail  to  make  payment  of  the  debt  within  three  months  after  a  demand 
of  payment  made  to  the  debtor,  or  his  heirs  and  successors  personally,  or,  if  forth  of  the 
kingdom,  at  the  Market  Cross  of  Edinburgh,  by  a  notary  public  and  witnesses,  "  it  shall 
be  in  the  power  of  the  said  John  Wilson  and  his  foresaids,  immediately  after  the 
expiration  ot  the  said  three  months,  and  without  any  other  intimation,  or  process  of  law 
for  that  effect,  to  sell  and  dispose  of  the  foresaid  lands  and  others,  before  disponed,  and 
that  either  by  public  roup  or  private  sale,  as  they  shall  incline,  on  previous  advertise- 
ment weekly,  for  at  least  two  months,  in  any  two  of  the  Edinburgh  newspapers ;  they 
being  always  bound,  upon  payment  of  the  price  to  be  given  therefor,  to  hold  count  and 
leekoning  to  me  and  my  foresaids  for  the  same ; "  after  deduction  of  the  principal  sum, 
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interest  and  all  expencee. — "  And,  for  that  end,  to  enter  into  articles  of  roup,  grant  dis- 
positions containing  all  necessary  clauses,  and  particularly  a  clause  binding  me  and  my 
hiers,  in  absolute  war-  [22]  -randice  of  such  dispositions,  and  obliging  us  to  corroborate 
and  confirm  the  same,  and  to  grant  all  other  deeds  and  securities  requisite  by  the  law  of 
Scotland,  for  rendering  the  said  sale  effectual,  in  the  same  manner  and  as  amply  as  I 
could  do  myself." 

Wilson  (3d  July  1804),  under  instrument  of  protest^  demanded  payment  of  the 
bond.     He  then  (17th  January  1805)  in  terms  thereof,  brought  the  estate  to  sale. 

By  the  third  clause  in  the  articles  of  roup,  it  was  stipulated,  that  the  purchaser 
preferred  to  the  purchase  of  the  said  lands,  "  shall  have  right  to  the  rents  thereof,  from 
and  after  the  term  of  Martinmas  last,  which  is  hereby  declared  to  be  the  term  of  his 
entry ;  and  the  price  offered  shall  be  payable  to  the  said  John  Wilson,  his  heirs,  executors, 
and  assignees,  against  the  term  of  Whitsunday  first,  and  shall  bear  interest  from  the 
term  of  Martinmas  last,  during  the  not  payment." 

By  another  clause,  it  was  provided,  that  the  highest  offerer  should  grant  bond  for 
the  price  payable  as  above  specified,  with  a  sufficient  cautioner  to  the  satisfaction  of  the 
exposer. 

By  the  5th  clause,  it  was  provided,  that  upon  payment  of  the  price,  or  granting 
bond  as  above  mentioned,  Wilson  bound  himself  to  grant  a  valid  disposition  to  the  said 
subjects,  to  the  purchaser,  bis  heirs  and  assignees,  containing  all  the  usual  and  necessary 
clauses.  ''And  in  further  security,  if  the  purchaser  shall  incline,  the  exposer  will 
convey  to  him  the  foresaid  bond  and  disposition  in  security." 

On  the  day  of  sale,  the  term  of  payment  was,  for  the  convenience  of  purchasers, 
removed  till  the  next  term  of  Martinmas  (1805),  bearing  interest  as  aforesaid;  the 
disposition  to  be  granted  to  the  purchaser  at  that  term. 

When  the  subjects  were  sold,  it  was  not  thought  necessary  to  exact  the  bond  from 
the  purchaser  in  terms  of  the  articles,  as  his  security  was  undoubted. 

Before  the  term  of  payment  (Martinmas  1805)  arrived,  Wilson  died  intestate,  leaving 
a  son  and  three  daughters,  among  whom  a  competition  arose  for  the  price,  the  first 
claiming  it  as  heritable,  the  second  as  moveable. 

The  purchaser  brought  a  process  of  multiplepoinding,  in  which  all  concerned  were 
called.  The  Lord  Ordinary  (Glenlee)  pronounced  (19th  February  1806)  the  following 
interlocutor :  "  Prefers  the  defender  Alexander  Wilson,  as  heir  of  the  deceased  John 
Wilson,  his  father,  on  the  funds  in  medio  to  the  extent  of  the  principal  sum  of  L,300, 
contained  in  the  bond  and  disposition  in  security  by  Adam  Moir  wright  in  Falkirk,  to 
the  said  deceased  John  Wilson,  dated  29th  September  1800,  and  interest  thereof  from 
and  after  the  term  of  Martinmas  1804,  being  the  first  term  preceding  the  death  of  the 
said  John  Wilson ;  and  prefers  the  defenders,  Christian,  Isobel,  and  Janet  Wilson,  and 
their  husbands,  as  executors  of  the  said  John  Wilson,  to  the  annual  rent  due  on  the 
principal  sum  contained  in  the  said  bond,  and  disposition,  and  security,  from  the  term 
of  payment  thereof  till  the  said  term  of  Martinmas  1804." 

[23]  The  Lord  Ordinary  afterwards  altered  this  interlocutor;  and  (12th  January 
1808)  found,  ''that  the  price  of  the  subjects,  in  so  far  as  it  belonged  to  John  Wilson, 
was  moveable  at  the  time  of  his  death." 

Wilson  the  heir  reclaimed ;  and  pleaded. 

In  all  cases  of  this  description,  two  points  are  to  be  considered ;  firsts  What  was  the 
intention  of  the  creditor ;  and,  second^  Whether  that  intention  has  been  accomplished. 
There  is  no  ground  for  supposing,  in  the  present  case,  that  it  was  the  intention  of  the 
creditor  to  render  the  debt  moveable.  The  sale  was  made  in  virtue  of  delegated  powers; 
and  the  creditor  was  compelled  to  it,  for  the  purpose  of  receiving  payment  of  his  debt, 
and  not  with  the  view  of  changing  the  security  from  heritable  to  moveable.  That  the 
sale  was  brought  about  by  the  creditor  himself,  therefore,  cannot  be  the  foundation  of 
any  argument ;  and  the  case  must  be  judged  of  in  the  same  manner  as  if  the  sale  had 
been  made  by  the  debtor  himself. 

It  is  clear,  however,  that  if  the  debtor  had  brought  the  subject  to  sale,  the  debt  in 
question  would  have  been  heritable.  For  the  term  of  payment  had  not  arrived ; — the 
heritable  bond  had  not  been  discharged ;  and  no  new  security  of  a  moveable  nature  had 
been  substituted  at  the  period  of  the  creditor's  death,  neither  was  the  price  paid,  nor 
bond  granted  for  it.  That  the  creditor  did  not  require  the  bond,  because  he  trusted  the 
security  of  the  purchaser,  is  of  no  importance.     It  is  enough  that  the  debt  was  actually 
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not  innoTstod.  It  stiU  remained  heritably  secured.  It  must  be  held  to  continue  so 
till  discharged,  although  the  personal  obligation  of  the  pursuer  of  the  estate  supervened. 

As,  therefore,  it  was  in  reality  the  proprietor  of  the  estate  who  brought  it  to  sale, 
for  the  creditor  acted  by  delegated  power,  the  question  is  whether,  an  heritable  property 
being  sold,  the  heritable  bonds  upon  it  are  thereby  rendered  moveable.  The  only  effect 
of  this  proceeding,  is  to  add  a  personal  security  to  the  heritable  bond ;  but  till  the  bond 
be  discharged,  and  another  security  by  this  means  substituted,  the  debt  must  remain 
Irritable.    Erskine,  b.  2,  tit.  2,  s.  16. 

All  the  cases  quoted  by  the  executors  refer  to  rights  in  a  different  predicament. 
They  refer  to  those  cases  where  a  proprietor  sells  an  heritable  estate,  and  is  divested 
thereof,  and  where  nothing  remains  but  a  personal  claim  for  the  price,  or  where  bond  is 
taken  for  the  price,  or  where  the  heritable  security  has  been  actually  discharged,  a  set 
of  eases  no  ways  similar  to  the  present. 

The  executors  pleaded : 

By  the  articles  of  roup,  the  purchaser  became  bound  to  pay  the  price  of  the  subject 
to  Wilson,  his  heirs  and  executors.  By  selling  the  property,  stipulating  for  a  bond  as 
the  security  of  the  price,  in  place  of  retaining  the  subject  itself,  and  by  binding  himself 
to  convey  the  heritable  bond  and  security  to  the  purchaser,  the  personal  security  of  the 
purchaser  was  substituted  in  place  of  the  heritable  subject,  and  the  debt  was  rendered 
moveable.  That  bond  was  not  actually  granted  for  the  price,  is  of  no  [24]  importance, 
for  the  creditor  contented  himself  with  the  personal  security  of  the  purchaser,  which 
the  bond  would  not  have  strengthened,  although  it  would  have  rendered  the  means  of 
exacting  it  more  expeditious. 

It  is  established  law,  that  wherever  the  seller  has  clearly  shewn  his  design  of 
rendering  his  heritable  right  moveable  by  agreeing  to  a  sale,  it  is  not  necessary  that 
diqM»ition  should  have  been  granted  or  infeftment  followed ;  the  stipulated  price  passes 
to  the  executors.  Stair,  7th  July  1680 ;  Waugh  against  Jamieson. — Harcarse  voce 
ExecQtry,  No.  456,  Diet.  Vol.  i.  p.  371,  p.  372. —Erskine,  b.  2,  tit.  2,  s.  17. 

In  Inringing  the  subject  to  sale,  the  creditor  did  not  act  solely  as  procurator  for  the 
proprietor.  The  clause  in  the  bond  only  enabled  him  to  do  that  to  which  he  might 
have  compelled  the  proprietor  by  the  pressure  of  diligence.  But  he  sold  his  heritable 
Kcurity,  that  he  might  obtain  payment  of  his  debt.  The  sale  was  made  for  this  pur- 
pose ;  and  he  became  bound  to  convey  the  heritable  security  to  the  purchaser.  He  was 
therefore  in  pari  casu  with  a  person  who  sells  any  heritable  subject,  and  who,  unless  he 
Btapnlates  for  heritable  security,  becomes  a  personal  creditor  till  the  price  be  paid. 

The  case  was  advised  previous  to  the  separation  of  the  Court  into  two  divisions. 
Hie  interlocutor  (22d  June  1808)  was,  "Adhere  to  the  interlocutor  reclaimed  against ; 
and  refuse  the  desire  of  the  petition.'' 

A  reclaiming  petition  was  given  in  against  this  interlocutor,  which  was  advised  with 
nswers  by  the  Second  Division. 

The  Judges  observed,  that  the  sale  of  the  subject,  over  which  the  heritable  security 
was  granted,  was  the  act  and  deed  of  the  creditor,  and  done  for  the  purpose  of  obtaining 
payment  of  the  debt ;  that  the  creditor  had  clearly  shewn  his  intention  of  rendering  his 
d^t  moveable,  and  had  done  all  in  his  power  to  accomplish  this  intention ;  that  this 
therefore  was  sufficient  to  render  it  moveable,  where  there  was  no  stipulation  with  the 
purchaser  to  render  it  heritable,  or  to  continue  it  as  an  heritable  burden  on  the  estate ; 
diat  the  case  would  have  been  different  if  the  sale  had  been  brought  about  by  the  pro- 
prietor ;  for,  so  far  as  related  to  the  creditor  in  the  heritable  bond,  such  sale  would  have 
been  res  inter  alios  acta,  and  would  neither  have  been  the  deed,  nor  would  have  been 
evidence  of  the  intention  of  the  creditor. 

The  Lords  (29th  November  1809)  unanimously  adhered. 


Ka  14.  F.C.  N.S.  I.  25.     30  Nov.  1808.      1st  Div. 

Mrs.  E.  MouNSBY  and  Others,  Pursuers. 

William  Kennedy  and  Others,  Defenders. 

Personal  and  Real, — Bight  of  kindly  rental,  affected  by  impignoration  by  writ^  with 
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delivery  of  earth  and  stone  on  the  lands,  without  recording  or  intimation  to  land- 
lord, or  entry  in  his  books. 

This  case  was  very  circumstantiate ;  but,  in  the  course  of  it^  a  question  occurred, 
and  was  debated  by  the  parties,  whether  a  real  security  over  lands  held  by  right  of 
kindly  rental,  at  Lochmaben,  could  be  validly  constituted  by  a  written  deed  impignorat- 
ing  the  lands,  and  by  delivery  of  earth  and  stone  on  the  lands,  as  possession  thereof  to 
the  creditor,  and  taking  a  regular  instrument  thereupon.^  It  was  pleaded  for  Kennedy 
and  others,  that  this  was  not  sufficient  without  either  record  or  actual  possession,  or 
entry  in  the  rental  book  kept  by  the  keeper  of  the  castle  of  Lochmaben ;  since,  if  this 
right  was  viewed  as  a  right  of  property,  and  the  form  of  delivery  used  as  a  sasine,^  then 
recording  was  necessary  in  order  to  make  this  sasine  effectual ;  if  the  right  was  viewed 
as  a  perpetual  lease,  which  it  truly  was,  and  the  form  used  not  as  a  sasine,  [26]  then 
either  possession  or  intimation  to  the  landlord  was  necessary,  in  order  to  render  this  form 
effectual  to  convey  or  burden  the  right  of  lease. 

But  it  was  answered  for  Mr.  Mounsey,  that  the  form  used  was  the  common  and 
customary  form  of  conveyances  of  or  affecting  these  rights ;  and  two  certificates  from 
practitioners  in  the  neighbourhood  were  produced  proving  this.  The  report  of  the  case 
Irving  against  Jopp,  4th  February  1795,  was  also  referred  to,  as  containing  at  leaat  an 
opinion  of  the  Court  that  this  form  was  effectual  and  usual. 

The  Court  accordingly  were  clear,  that  the  real  security  was  effectually  constituted 
by  the  form  in  question ;  and  "  Repelled  the  objection  to  the  validity  of  this  heritable 
right." 

No.  16.        F.C.  N.S.  I.  27.     1  Dec.  1808.     2nd  Div.— Ix)rd  Meadowbank. 

David  Spence,  Pursuer. — John  ConndL 

Sir  James  Hall  and  Thomas  Darling,  Defenders. 

Kirk-yard. — Ministers  are  not  entitled  to  pasture  the  kirk-yard,  but  are  only  entitled  to 
cut  the  grass  growing  thereon. 

The  parish  of  Old  Cambus,  wherein  there  is  still  extant  a  manse,  garden,  glebe,  and 
church-yard,  was  about  a  century  ago  annexed  to  the  parish  of  Cockburnspath. 

The  residence  of  the  clergyman  having  been  transferred  to  Cockburnspath,  and  the 
possession  of  the  manse,  garden,  and  glebe  of  Old  Cambus  having  become  inconvenient, 
an  excambion  was  entered  into  with  the  proprietor  of  Dunglas,  by  which  certain  lands 


1  This  instrument  was  in  these  words:  "At  Heek^  the  Uh  day  of  September  1772 
yeara^  The  which  day,  in  presence  of  me  notary  public  and  witnesses  subscribing,  com- 
peared upon  the  lands  and  mailing  in  Heck,  contained  in  the  preceding  wadset-right, 
Thomas  Richardson  in  Heck,  procurator  for  the  therein  designed  James  Mounsey, 
where  compeared  also  the  therein  designed  James  Richardson,  and  then  and  there  the 
said  Thomas  Richardson,  as  procurator  aforesaid,  produced  the  preceding  wadset-right^ 
and  desired  and  required  the  said  Mr.  James  Richardson  to  enter  the  said  James  Mounsey 
to  the  possession  of  the  said  mailing  of  lands  in  Heck,  belonging  to  the  said  Mr.  James 
Richardson,  for  Mr.  Mounsey's  relief  and  security,  anent  the  payment  of  what  he  had 
paid  to  the  Bank  in  Dumfries,  upon  his  being  bound  in  manner  mentioned  in  the  said 
wadset-right ;  which  desire  the  said  Mr.  James  Richardson  finding  reasonable  and  just, 
he  entered  the  said  James  Mounsey  to  the  possession  of  the  said  mailing  of  land,  for  his 
security  and  relief  of  what  he  had  paid  to  the  said  Bank  of  Dumfries,  at  settling  his 
son  George  Richardson's  cash-account  with  the  said  bank ;  and  delivered  to  the  said 
Thomas  Richardson,  as  procurator  aforesaid,  a  little  earth  and  stone  of  and  upon  the 
ground  of  the  said  mailing  of  land,  as  use  is  in  giving  possession  in  kindly  tenant  right 
lands.  And  whereupon,  and  upon  all  and  sundry  the  premises,  the  said  Thomas 
Richardson,  as  procurator  foresaid,  asked  and  required  instruments  under  my  hands  in 
presence  of  John  and  John  Lettimers,  elder  and  younger,  in  Heck,  witnesses  called  to 
the  premises.  (Signed)  Qaod  vidi  suo^  Jo.  Dickson,  N.P.  John  Lettimer,  witness. 
John  Lettimer,  witness." 
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in  ^e  foimer  parish  were  given  for  the  manse,  glebe,  and  garden  ground  in  the  latter. 
But  it  was  provided  in  the  deed  of  excambion,  "that  the  grass  in  the  kirk-yard  of 
Stw  Helen's  (Old  Cambus)  kirk  be  reserved  for  the  minister  of  Cockburnspath." 

Although  the  kirk-yard  of  St.  Helen's  was  still  used  as  a  burying-place,  yet  the 
fenoea  had  fallen  into  decay.  Thomas  Darling  the  tenant  on  the  estate  of  Dunglas,  in 
the  middle  of  whose  farm  the  kirk-yard  was  situated,  had  been  in  use  to  pasture  his 
sheep  and  cattle  over  it,  and  the  minister  had  been  accustomed  to  draw  a  small  rent  on 
^lat  account. 

The  tenant  having  neglected  to  make  payment  of  this  rent  from  the  year  1799,  an 
action  for  payment  of  it  was  raised  by  the  curator  for  the  minister,  who  had  been 
cognosced,  against  Sir  James  HalL  the  proprietor  of  Dunglas,  and  his  tenant,  before  the 
Sheriff  of  Berwickshire,  who  decerned  in  terms  of  the  libel. 

The  defenders  pursued  an  advocation ;  and  pleaded,  first,  That  the  tenant  had 
not  been  in  use  to  pay  to  the  minister  any  sum  whatever  [28]  for  the  privilege  of 
paatazing  his 'cattle  on  the  kirk-yard  of  Old  Cambus;  second,  That  no  rent  could  be 
derived  by  the  minister  on  that  account,  because  it  was  illegal  to  pasture  on  the  kirk- 
yaid,  and  the  minister  was  only  entitled  to  use  the  grass  thereof  by  cutting  it.  The 
case  was  discussed  before  Lord  Meadowbank,  Ordinary,  who  pronounced  the  following 
tnteilocntor :  "  Finds  that  the  church-yard  of  St.  Helen's,  or  Old  Cambus,  remains  a 
public  burying-ground  for  the  service  of  that  part  of  the  parish  of  Cockburnspath  ;  finds 
^lat  it  is  a  violation  of  public  decency,  and  of  the  rights  of  all  concerned,  to  occupy 
that  ground  by  pasturing  it  with  cattle  and  sheep,  either  by  itself,  or  along  with  the 
neighbouiing  fields :  Finds  that  whatever  recompense  may  be  due  by  the  advocators,  or 
dtber  of  them,  for  the  occupation  they  have  had  of  the  subject^  it  ought  to  be  applied 
in  the  first  place  to  the  construction  of  a  substantial  wall,  to  protect  the  subject  against 
ptomiscaous  and  indecent  uses;  but  that,  quoad  lUtra,  it  may,  with  the  approbation 
of  the  heritors  be  allotted  to  the  minister,  the  pursuer's  constituent ;  and  who  ought 
in  fotore  to  derive  no  farther  benefit  from  it,  than  what  may  arise  from  the  use  of 
the  mowen  herbage  that  grows  thereon:  Finds  that  it  is  the  duty  of  the  Sheriff  to 
take  proper  measures  for  carrying  these  findings  into  execution ;  remits  the  cause  there- 
fare  to  the  Sheriff." 

The  cause  then  came  before  the  Court  by  petition  and  answers. 

It  was  observed  on  the  Bench,  that  although  the  two  parishes  had  been  united,  the 
minister  had  right  to  the  temporalities  of  both;  and,  therefore,  that  the  minister  of 
Cockburnspath  had  the  same  right  to  the  kirk-yard  of  old  Cambus  which  the  minister 
of  that  parish  had  before  the  annexation.  The  right  had  been  expressly  reserved  by 
the  excambion.  It  was  a  fixed  point,  however,  that  the  minister  cannot  pasture  his 
sheep,  horses,  or  cattle  in  the  church-yard ;  but  that  he  must  restrict  his  use  of  it  to 
cutting  the  grass.  This  was  decided,  2d  December  1778, — Hay  against  Williamson. 
On  the  one  hand,  therefore,  the  minister  could  not  give  Darling  a  right  to  pasture  on 
the  chuich-yard,  but,  on  the  other  hand.  Darling  was  not  entitled  to  possess  it,  and 
exclude  the  minister's  right  to  the  grass  without  a  compensation. 

But  it  was  observed  that  the  rent,  whatever  may  be  its  amount,  which  is  thus 
must  belong  to  the  minister,  and  ought  not  to  be  applied  in  repairing  the 
xncloBure  of  the  kirk-yard,  because  by  statute  1597,  ch.  232,  this  burden  is  imposed  on 
the  heritors. 

The  Lords  (1st  December  1808)  pronounced  the  following  interlocutor:  "Remit  to 
the  Lord  Ordinary  to  hear  parties  further  as  to  the  recompense  claimed  by  the  minister 
lor  being  deprived  of  the  grass  as  cut  grass,  and  to  do  thereanent  as  he  shall  see  cause ; 
and,  qyoad  uttra^  refuse  the  petition." 


No.  18.        F.C.  N.S.  I.  33.     6  Dec.  1808.     2nd  Div.— Lord  Polkemmet. 

William  Jamieson,  W.S.,  Pursuer. — Cranstoun, 

Trustees  of  the  lat«  John  Spottiswood,  Defender. 

Service  and  Oanjirmaiion, — A  minor  surviving  her  mother,  and  dying  after  mcgority, 


86     JAMIESON  V.  TRUSTEES  OF  THE  LATE  JOHN  SPOTTISWOOD.     P.O.  1808,  MJI.  I. 

found  to  transmit  her  share  of  moveables  without  confirmation,  the  possession  of  the 
father  being  held  in  law  the  possession  of  the  minor  child. 

Mr.  and  Mrs.  Spottiswood  had  a  daughter,  who  was  married  to  Mr.  Jamieson.  Mrs. 
Spottiswood  died  durinp;  the  minority,  and  before  the  marriage  of  Mrs.  Jamieson.  Mrs. 
Jamieson,  after  the  death  of  her  mother,  resided  some  yeara  in  family  with  her  father  ; 
and  was  before  her  majority  married  to  Mr.  Jamieson. 

Mrs.  Jamieson,  after  having  passed  the  years  of  minority,  died ;  and  Mr.  Jamieson 
raised  an  action  against  Mr.  Spottiswood,  which  was,  after  his  [34]  death,  transferred 
against  his  trustees,  concluding  for  the  share  of  moveables  which  on  the  death  of  Mrs. 
Spottiswood  fell  to  her  daughter  Mrs.  Jamieson. 

The  defenders  contended  that  no  confirmation  having  been  expede  by  Mrs.  Jamieson, 
no  right  vested  in  her  to  the  effect  of  transmission.  The  Lord  Ordinary  (H  June  1808) 
pronounced  the  following  interlocutor :  "  Finds  that  Mr.  Spottiswood  having  continued, 
after  his  wife's  death,  to  possess  his  said  wife's  share  of  the  goods  in  communion,  and 
his  said  daughter  Mrs.  Jamieson,  being  then  a  minor,  and  living  in  family  with  him, 
this  possession  is  to  be  held  in  law  as  the  possession  of  Mrs.  Jamieson,  so  as  to  vest  in 
her  person  the  right  of  that  share,  and  to  supersede  the  necessity  of  her  ezpeding  a 
confirmation." 

The  defenders  reclaimed  and  pleaded. 

It  is  a  general  rule  of  the  law  of  Scotland,  to  which,  till  of  late,  there  was  no  excep- 
tion, that  confirmation  is  necessary  to  vest  a  moveable  estate  in  an  executor.  The  right 
which  opened  to  Mrs.  Jamieson,  on  the  death  of  her  mother,  was  a  right  of  succession, 
and  is  altogether  diiferent  from  that  of  legitim  or  the  jus  relidce,  which  are  interests 
created  by  law  in  the  moveables  of  the  husband  and  father  during  their  lifetime,  and 
only  superseded  till  their  death,  and  which  therefore  do  not  require  confirmation. 
Stair,  Dec,  vol.  i.  page  180. 

No  doubt,  by  a  relaxation  of  the  ancient  rule,  possession  has  been  sustained  as 
sufiicient  to  supersede  the  necessity  of  confirmation  (19th  February  1784;  Eichardson 
against  Shields. — 7th  March  1689,  Pringles  against  Yeitch),^  and  as  a  corollary  from 
this  rule  it  follows,  that  if  the  nearest  in  kin  be  a  pupil,  the  possession  of  his  tutor,  or 
legal  administrator,  will  be  equivalent  in  law  to  that  of  the  nearest  in  kin  himself  (21st 
July  1743,  M*Whirter.— ^iZA:.  p.  509,  3d  February  1744,  Baird  against  Greig,  Clerk 
Home). 

But  the  principle  on  which  the  relaxation  has  been  extended  to  a  pupil  possessing 
by  his  tutor  rests  on  this,  that  the  pupil  is  not  entitled  to  act  for  himself,  and  in  law 
has  no  person.  A  minor  is  in  a  different  situation.  In  law  he  can  act ;  he  can  he 
obliged ;  he  can  possess ;  and  his  curators  do  no  more  than  concur  with  them.  The 
deed  of  the  curator,  without  the  consent  of  the  minor,  is  null.  The  possession  of  the 
curator,  therefore,  cannot  be  held  to  be  the  possession  of  the  minor,  unless  it  can  he 
shewn  that  it  flowed  from  and  was  authorised  by  him.  This  is  not  alledged  in  the 
present  case. 

The  Court  were  clearly  of  opinion  that  in  this  question  no  distinction  could  he 
entertained  between  the  case  of  minority  and  that  of  pupillarity ;  and  (6th  Decemher 
1808)  refused  the  petition  without  answers. 


No.  19.  F.C.  N.S.  I.  35.     7  Dec.  1808.     let  Div.— Lord  Robertson. 

New  College  of  St.  Andrews,  Pursuers. — Andrew  Ramsay  et  J,  H.  Forbes. 

Officers  of  State  and  Heritors  of  Marytown,  Defenders. — Ed,  MVorviick 

Teinds, — Bishops-teinds  are  liable  to  allocation  before  college-teinds. 

The  minister  of  Marytown,  having  obtained  an  augmentation  of  stipend,  a  scheme 
of  locality  was  made  out,  whereby  the  burden  of  this  augmentation  was  laid  propor- 
tionally on  the  free  teinds  of  the  parish,  part  of  which  belonged  to  the  New  College  of 

1  See  also  Veitch  against  Young,  25th  May  1808. 
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SL  Andiews,  and  part  were  biahops-teindB  belonging  to  the  Crown,  in  place  of  the 
faiflhop  of  Brechin ;  and  decree  of  locality  passed  in  terms  of  this  scheme. 

l^e  New  College  of  St.  Andrews  brought  a  reduction  of  this  decree,  on  the  ground 
that  their  teinds  were  only  liable  ultimo  loco. 

In  this  action,  the  Lord  Ordinary  (Lord  Robertson)  pronounced  this  interlocutor 
(26th  January  1807):  "In  respect,  that  the  teinds  which  belonged  to  the  bishop  of 
BreehiD,  and  which  now  belong  to  the  Crown,  are  liable  to  be  allocated  in  payment  of 
stipend  to  the  minister  before  the  teinds  belonging  to  the  pursuers,  the  New  College  of 
SL  Andrews ;  and  in  respect  that  there  is  no  room  for  two  separate  and  distinct 
localities  in  this  case,  as  it  is  admitted  that  there  is  only  one  parish,  the  Lord  Ordinary 
is  of  opinion,  that  the  decreet  of  locality  should  be  reduced,  and  a  new  locality  made 
ont^  allocating  the  stipend  on  the  bishops-teinds  in  the  hands  of  the  Crown  jrrimo  loco  ; 
and  remits  to  the  Clerk  to  prepare  a  locality  accordingly." 

On  considering  a  representation  and  answers,  his  Lordship  took  the  cause  to  report 
m  informations. 

On  his  Lordship's  report,  the  Court  (1st  June  1808)  approved  of  the  Lord 
Oidinary's  interlocutor,  26th  January,  and  decerned  accordingly ;  and  remitted  to  the 
Lord  Ordinary  to  proceed  in  the  locality,  and  report 

The  Officers  of  State  presented  a  reclaiming  petition,  which  was  answered. 

On  advising  the  petition  and  answers  (7th  December  1808)  the  Court  adhered  to 
their  former  interlocutor. 

It  was  r^arded  as  a  perfectly  clear  case.  The  Court,  at  both  advisings,  expressed 
their  opinion,  that  the  prior  liability  of  bishops-teinds  to  college-teinds  was  a  point 
fixed  by  the  decisions,  Johnston  of  Straiton  [3iS]  against  the  College  of  St.  Andrews, 
25lh  February  1756,^  which  related  to  the  very  teinds  in  question ;  case  of  Lochnell, 
7th  March  1770;  and  case  of  Portmoak,  9th  December  1795.  This  point  may  therc- 
fue  be  regarded  as  shut. 

No.  20.  F.C.  N.S.  L  36.     8  Dec.  1808.     2nd  Div.— Lord  Newton. 

James  Wolfb  Murray,  Esq.  of  Cringlety,  Pursuer. — Decan,  et  Adoocat. 

The  Magistrates  of  Peebles,  Defenders. — Hobert  Corbett. 

ServUude. — Ist,  The  Magistrates  of  a  burgh  may  be  the  dominant  heritors  of  a  rural 
aervitude  for  the  use  of  the  inhabitants  of  the  community. 

2(2,  It  is  inconsistent  with  the  nature  of  a  servitude  that  the  proprietor  of  a 
dominant  tenement  should  have  power  to  communicate  the  benefit  thereof  to  any 
third  party  not  possessii^  the  dominant  tenement. 

3c2,  The  proprietor  of  a  servitude  of  casting  and  winning  slate  and  stone  is  not 
entitled  to  exercise  it  for  sale. 

The  lands  of  Cadmuir  and  Hamilton-hill  lye  in  the  vicinity  of  the  burgh  of  Peebles. 
The  lands  of  Cadmuir  belonged  to  the  Magistrates  of  that  burgh,  and  had  acquired,  as 
a  dominant  tenement,  a  right  of  pasturage  over  the  lands  of  Hamilton-hill.  Small 
portions  of  the  lands  of  Cadmuir  had  been  feued  out  to  various  feuars. 

The  lands  of  Hamilton-hill  belonged  to  Mr.  Murray  of  Cringlety ;  but  the  commun- 
ity, and  the  inhabitants  of  the  burgh  of  Peebles,  and  the  feuars  of  Cadmuir,  alleged, 
that  they  had  been  in  use,  beyond  the  period  of  prescription,  to  pasture  their  cattle  upon 
them  in  common  with  Mr.  Murray  the  proprietor. 

The  Magistrates  of  Peebles  likewise  alleged  that  it  had  been  customary,  during 
about  an  100  years,  for  droves  of  black  cattle,  horses,  and  sheep,  passing  annually  from 
the  north  of  Scotland  to  England,  or  from  the  [37]  south  to  the  north  by  the  town  and 
bridge  of  Peebles,  to  make  short  halts  and  rest  during  the  day  or  night  on  Hamilton-hill. 

^  The  finding  of  the  Court  in  that  case  was  in  these  words  :  "  Find  the  teinds  which 
belonged  to  the  bishop  of  Brechin,  and  now  to  the  Crown,  liable  in  payment  of  stipend 
to  the  minister  before  the  teinds  belonging  to  the  New  College  of  St.  Andrews,  by  gift 
from  King  James  VI.  for  maintenance  of  masters,  regents,  and  bursars  of  the  said 
CoU^;"  and  to  this  interlocutor,  on  a  reclaiming  petition  with  answers,  the  Court 
adhered. 
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From  the  passing  of  these  droves,  the  burgh  of  Peebles  derived  a  considerable 
custom. 

The  burgh  of  Peebles  farther  alleged,  that  they  had  likewise  possessed  a  servitude 
of  digging  for  slates  and  stones  on  Hamilton-hill  beyond  the  prescriptive  period. 

Mr.  Murray  raised  a  declaratory  action  against  the  Magistrates  of  Peebles,  as  repre- 
senting the  burgh,  which  (among  a  great  variety  of  conclusions  foreign  to  the  principles 
of  this  report)  concluded,  Ist,  That  the  Magistrates,  as  representing  the  burgh,  and  com- 
munity, and  inhabitants  of  Peebles,  could  not  by  law  acquire,  for  the  use  of  tlie 
indefinite  mass  of  individuals  whom  they  represented,  a  servitude  of  pasture  over  the 
lands  of  Hamilton-hill ;  and  that  such  servitude  could  only  be  acquired  by  t^ose  who 
were  heritable  proprietors  of  Cadmuir,  the  dominant  tenement. 

2d,  That  if  such  servitude  could  by  law  be  acquired  by  the  Magistrates,  community, 
and  inhabitants  of  Peebles,  it  could  only  be  exercised  by  sending  to  the  said  hill  their 
own  proper  sheep  according  to  use  and  wont,  and  could  not  be  let  out  to  others,  except- 
ing along  with  and  for  the  use  of  the  dominant  tenement. 

3d,  The  said  Magistrates,  community,  and  inhabitants  were  not  entitled  to  dig  or 
quarry  slates  for  sale,  excepting  for  their  own  use  and  consumption. 

The  parties  differed  as  to  the  facts ;  but  a  proof  having  been  taken,  it  was  estab- 
lished, to  the  satisfaction  of  the  Lord  Ordinary  and  the  Court,  Ist,  That  there  had  been 
usage  and  possession  for  more  than  the  period  of  prescription  by  the  community  and 
inhabitants  of  the  burgh  of  Peebles,  and  by  the  feuars  of  Cadmuir,  of  pasturing  on 
Hamilton-hill. 

2d,  That  there  had  been  an  usage  for  that  period  of  the  droves  of  cattle,  which 
passed  by  the  bridge  of  Peebles,  and  paid  custom  to  the  burgh,  resting  and  feeding  on 
Hamilton-hill  in  their  passage  from  the  north  or  south. 

Sd,  That  there  had  been  usage  and  possession  by  the  community  and  inhabitants  of 
the  burgh,  for  behoof  of  the  tenements  within  burgh,  of  digging  and  quarrying  slates 
and  stones  on  these  lands. 

The  cause  was  discussed  before  Lord  Methven,  Ordinary,  who  found  (20th  June 
1805)  "That  the  defenders  have  no  title  to  insist  that  cattle  or  sheep  not  belonging  to 
themselves  or  to  the  inhabitants  of  the  burgh  of  Peebles,  shall  lie  or  pasture  on  Hamil- 
ton-hill ;  and  that  the  pursuer  and  his  tenants  are  entitled  to  exclude  all  droves  of 
cattle  and  sheep,  not  belonging  as  aforesaid,  from  lying  or  pasturing  on  said  hill/' 
Before  any  farther  proceedings  were  taken  in  the  cause.  Lord  Methven  died ;  and  the 
action  was  remitted  to  Lord  Newton,  Ordinary. 

His  Lordship  (28th  February  1807)  adhered  to  the  interlocutor  of  Lord  Methven ; 
and  found  that  the  defenders  "  are  not  entitled  to  dig  for  slates  and  stones  in  Hamilton- 
hill  for  sale ;  and,  farther,  that  they  are  not  entitled  to  let  any  of  the  servitudes,  found 
to  belong  to  them,  to  any  other  persons  than  those  who  possess  the  dominant  tenement." 
[38]  In  that  part  of  the  interlocutor  which  found,  that  in  the  exercise  of  the  servi- 
tude of  digging  for  slates  and  stones  in  the  lands  of  Hamilton-hill,  they  must  confine 
themselves  to  what  was  required  for  their  own  use  and  consumption,  and  were  not 
entitled  to  sell,  the  defenders  acquiesced.  But  some  farther  debate  having  taken  place 
on  the  other  two  points,  the  Lord  Ordinary  (18th  November  1807)  pronounced  an  inter- 
locutor containing  inter  alia  the  following  findings :  Ist,  "  Finds  that  it  is  neither 
anomalous  nor  unusual  for  the  Magistrates  of  a  burgh  to  be  the  dominant  heritors  of  a 
rural  servitude  for  the  use  of  the  inhabitants  of  the  community."  2d,  ''  Finds  it  is 
inconsistent  with  the  nature  of  a  servitude,  that  the  proprietor  of  a  dominant  tenement 
should  have  power  to  communicate  the  benefit  thereof  to  any  third  party  ;  and  there- 
fore adheres  to  the  former  interlocutors,  in  so  far  as  they  find  that  the  pursuer  and  his 
tenants  are  entitled  to  exclude  all  drove  cattle  and  sheep  from  lying  and  pasturing  on 
said  hill." 

Against  these  findings  both  parties  reclaimed  to  the  Court. 

On  the  first  point,  the  argument  was  precisely  the  same  with  that  which  was  main- 
tained in  the  case,  Feuars  of  Dunse  against  Hay  of  Drummelzier,  22d  November  1732, 
reported  by  Lord  Kaimes  in  his  remarkable  decisions. 

On  the  second  point,  the  defenders  maintained  that  the  servitude  contended  for  was 
perfectly  distinct  and  definite,  being  a  servitude  of  droves  of  cattle  and  sheep  which 
passed  by  the  bridge,  and  paid  custom  to  the  burgh  of  Peebles,  resting  for  a  short  space 
on  Hamilton-hill ;  that  it  was  sufficiently  definite  and  practicable  to  have  been  consti- 
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• 
tated  by  writing,  and  might  therefore  be  acquired  by  prescription.  That  it  was  true 
Uiat  th^  servitade  was  not  noticed  in  the  enumeration  of  servitudes  made  by  law 
miters.  Bat  there  may  be  as  many  servitudes  as  there  are  ways  of  burdening  property  ; 
(Stair^  b.  2,  tit.  7,  s.  5),  and  many  prescriptive  servitudes  have  been  sustained  by  the 
Court,  which  are  not  mentioned  in  law  books.  See  17th  June  1773,  Porteous  and 
otheis  against  Allan,  where  a  drove  road  for  the  passage  of  sheep,  to  and  from  an  annual 
fair,  was  acquired  by  prescription;  10th  February  1779,  Sinclair  against  Magistrates  of 
Dysart,  where  a  burgh,  for  behoof  of  its  burgesses,  acquired  a  right  of  drawing  water  for 
domestic  uses ;  17th  May  1805,  Cleghorn  and  others  against  Dempster,  where  a  servitude 
of  playing  golf,  over  the  links  of  St.  Andrews,  was  sustained  in  favour  of  the  inhabi- 
tants of  the  burgh,  and  of  all  persons  who  might  resort  there  for  that  purpose. 

That  the  profit,  arising  from  the  servitude,  was  derived  by  the  burgh,  although  the 
inhabitantB  were  not  the  persons  who  actually  exercised  the  servitude  ;  and  it  has  been 
found  that  a  burgh  may  by  prescription  acquire  a  servitude  which  was  not  actually 
exercised  and  enjoyed  by  the  burgesses  and  inhabitants ;  17th  February  1708,  Town  of 
Falkland  against  Carmichael.     Founi.  vol.  ii.  page  480. 

On  the  17th  November  1808  the  Lords  adhered. 

[39]  And  on  the  8th  December  a  reclaiming  petition  by  Mr.  Murray  was  refused 
without  answers. 


No.  21.  F.C.  N.S.  I.  39.     9  Dec.  1808.     Ist  Div.— Lord  Craig. 

John  Broadfoot,  Trustee  on  the  Sequestrated  Estate  of  Alexander  Phiup, 

Pursuer. — J.  S.  More, 

Lkith  Banking  Company  and  Others,  Defenders. 

Bankrupt. — Payment  of  cash  into  a  cash-account,  so  as  to  diminish  a  balance  due  by 
the  payer  to  the  payee,  found  not  reducible,  though  the  payer  was  at  the  time  of  the 
payment  insolvent  and  in  contemplation  of  bankruptcy,  though  his  own  father  was 
one  of  the  cautioners  in  the  bond  of  cash-credit ;  and  though  he  was  made  bankrupt 
on  the  eightieth  day  after  the  payment,  the  creditors  in  the  cash-account  and 
cautioners  having  no  knowledge  of  his  insolvency  at  the  time  when  the  payment  was 
made. 

Alexander  Philip  had  a  cash-account  with  tbe  Leith  Banking  Company  to  the 
extent  of  L.500,  in  which  Charles  Philip  his  father  was  one  of  the  cautioners,  and 
Francis  Vogan  was  the  other.  On  the  4th  February  he  wrote  to  Mr.  Macmurdo,  his 
banker  in  London,  the  following  letter :  **  In  the  course  of  a  few  days  several  bills  of 
mine,  which  I  am  sorry  I  have  domiciled  at  your  house,  will  appear  for  payment.  It 
IB  with  the  most  painful  feelings  that  I  have  to  mention  to  you  that,  from  severe  losses 
▼ery  lately,  I  am  rendered  unable  to  provide  funds  for  them,  but  will  be  obliged  to  lay 
before  my  creditors  a  state  of  my  affairs.  I  thought  it  my  duty  to  advise  you  of  this 
for  your  government."  Of  the  same  date  with  this  letter  (4th  February),  the  bankrupt 
paid  into  his  cash-account  L.100,  and  on  the  6th  of  February  he  drew  out  L.40 ;  on  the 
7th  he  drew  out  L.10 ;  and  on  the  9th  he  paid  in,  at  three  different  times,  L.350 
sterling,  by  which  means  his  account  with  the  Bank  was  completely  settled,  excepting 
a  small  balance  of  L.1,  Os.  3d. 

About  the  middle  of  February,  being  a  few  days  after  the  date  of  the  last  payments 
to  the  Leith  Banking  Company,  the  bankrupt  called  a  meeting  of  his  creditors.  At  this 
meeting,  which  was  held  on  the  2d  of  March,  he  offered  a  composition  of  ten  shillings 
in  the  pound  Soon  after  he  was  obliged  to  retire  to  the  sanctuary  ;  and  a  sequestration 
of  his  estate  was  awarded  on  the  28th  April. 

[40]  Being  examined,  in  terms  of  the  Bankrupt  Act,  he  admitted  these  facts ;  and, 
in  particular,  being  examined  "  whether  he  made  these  payments  to  the  Bank  after 
being  satisfied  that  he  could  not  go  on?  Declares,  that  he  thought  it  was  quite 
different  from  a  mercantile  transaction,  and  thxit  he  wished  to  keep  his  sureties  safe" 

His  brother,  too>  admitted  having  said  to  him  that  '*  he  hoped  he  would  keep  his 
free,  or  words  to  that  purpose." 

On  these  factSi  Broadfoot,  the  trustee  on  Philip's  sequestrated  estate,  brought  an 
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action  against  the  Bank  and  the  cautioners  in  the  cash-account,  for  repayment  to  him, 
as  trustee,  of  the  money  payed  in  to  the  cash-account  in  the  manner  described. 

The  defenders  denied  all  suspicion  of  Philip's  insolvency;  and  pleaded  that  the 
above  facts  were  not  relevant. 

The  Lord  Ordinary  "  sustained  the  defences,  and  assoilzied  the  defenders." 

The  pursuer  presented  a  reclaiming  petition. 

Argument  for  pursuer. 

Though  the  payments  in  question  be  not  reducible  on  the  Act  1696,  yet  they  are 
reducible  at  common  law,  as  being  made  for  the  purpose  of  giving  an  undue  preference 
to  particular  creditors,  by  a  debtor  when  insolvent  and  in  certain  expectation  of  bank- 
ruptcy. The  rule  rescinding  such  acts  plainly  springs  from  the  principles  of  our 
bankrupt  law.  Cases  of  the  application  of  it  indeed  have  not  been  common,  because 
certain  expectation  of  bankruptcy,  and  the  purpose  of  giving  an  undue  preference,  are 
not  easily  proved ;  yet  the  existence  of  the  rule  sufficiently  appears  from  the  doctrine 
laid  down,  and  cases  quoted  in  Bell's  commentaries  on  the  Bankrupt  Law,  vol.  i.  p.  163, 
and  from  the  cases  Brown  and  others  againist  Murray,  6th  July  1754,  and  Grant  against 
Grants  10th  November  1748.  In  this  case,  the  expectation  of  bankruptcy  and  the  pur- 
pose of  giving  an  undue  preference  is  clearly  proved. 

Lord  ArmadcUe  expressed  his  opinion  that  there  was  no  sufficient  evidence  of  any 
collusion  on  the  part  of  the  defenders.  That,  in  short,  the  fact  just  came  to  this,  t^at 
by  the  operation  on  the  cash-account^  they  had  gained,  without  any  blame  on  their  part, 
a  consequential  advantage.  That  it  would  be  going  very  far,  indeed,  to  hold  that  out 
law  could  rescind  a  transaction  of  this  sort,  which  happened  eighty  days  before  bank- 
ruptcy. That  no  sufficient  authority  had  been  produced  for  this.  That,  on  the  contrary, 
payments  in  cash  had  generally  been  supported,  though  made  even  within  the  sixty  days 
of  the  Act  1696.  That,  to  look  beyond  that  period,  and  to  recall  payments  in  caeli, 
bona  fide  received,  upon  the  supervening  of  bankruptcy  within  a  period  unlimited, 
whenever  it  appeared  that  the  debtor  was  in  contemplation  of  bankruptcy  at  the  time  of 
making  those  payments,  would  be  to  adopt  a  rule  quite  unwarranted  by  statute  or 
practice,  and  of  which  the  utility  might  very  well  be  doubted. 

Li  this  opinion  the  Court  concurred ;  and  unanimously  refused  the  petition. 
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John  and  Duncan  Macgown  and  Others,  Pursuers. — F.  Jeffrey. 

KoBERT  ToD,  Defender. — Bo,  Forsyth  et  Henry  Cockburn, 

Bankrupt, — A  bargain  made  by  one  competitor  for  the  office  of  trustee  on  a  bankrupt 
estate,  with  other  competitors,  also  creditors,  promising  to  pay  over  to  them  a  share 
of  his  commission  as  trustee,  on  condition  of  obtaining  their  votes  and  influence, 
found  corrupt  and  illegal ;  an  election  procured,  by  means  of  it,  void ;  a  new  election 
of  a  trustee,  different  from  the  person  so  corruptly  elected,  ordered ;  that  person  in 
accounting  for  his  management,  while  so  illegally  holding  the  office,  not  allowed 
any  credit  for  profits  to  himself,  nor  for  outlays,  except  in  so  far  as  shewn  to  have 
been  beneficial  to  the  creditors  at  large;  and  found  liable  for  all  damages  shewn 
to  have  been  sustained  in  consequence  of  his  election  and  management 

The  estate  of  David  Strong,  merchant  in  Glasgow,  was  sequestrated  the  15th  April 
1806.  There  were  three  competitors  for  the  office  of  trustee  upon  it^  Robert  Tod, 
Stewart  Telfer,  and  Eobert  Auld.  Telfer  and  Auld  were  likewise  creditors  upon  the 
estate,  though  not  to  a  great  amount.  Tod  being  (as  he  said)  extremely  desirous  of 
obtaining  this  appointment  as  an  introduction  into  business,  entered  into  a  secret 
agreement  with  Telfer  and  Auld,  by  which  they  agreed  to  withdraw  their  opposition 
and  employ  their  influence  to  get  him  elected ;  and  he  agreed  to  give  to  Telfer  one>half 
of  the  profit  or  commission  that  he  should  receive  from  the  office,  and  to  Auld  one-third 
of  this  commission. 
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Teller  and  Auld,  and  their  friends,  in  conseqaence  of  this,  voted  for  Tod,  who  was 
woordingiy  chosen  trustee.^ 

After  Tod  had  held  the  ofiSice  for  ahont  two  years,  John  and  Dancan  Macgown 
and  others  creditors  of  Strong  presented  to  the  Court  a  petition  and  complaint,  in  which 
Uiej  set  forth  the  above  facts  as  to  the  way  in  which  he  had  procured  his  election. 
They  also  charged  him  with  neglecting  the  regulations  of  the  statute  in  various 
particulars,  and  founding  on  the  59th  section  of  the  Bankrupt  Act,  by  which  it  is 
enacted,  "  That  the  trustee  shall  be  at  all  times  amenable  to  the  Court  of  Session,  by 
sammary  application  at  the  instance  of  any  party  interested,  to  account  for  his  intro- 
missions, and  cmswer  for  his  conducty  Tbey  prayed  the  Court,  [42]  *'To  find  him  and 
his  cautioners  personally  liable  for  the  full  sum  of  their  debts ;  to  declare  him  incapable 
of  holding  the  office  of  trustee  on  this  estate ;  or  to  take  such  other  steps  as  to  their 
Lordships  seemed  proper." 

The  petition  and  complaint  was  answered  by  the  defender,  who  endeavoured  to 
ohviate  aJl  the  charges  brought  against  him ;  but  chiefly  directed  his  attention  to  that 
of  procuring  his  election  by  illegal  and  corrupt  means. 

The  answers  were  followed  by  replies  and  duplies. 

Argument  for  the  complainers. 

I.  Telfer  and  Auld  were  not  merely  candidates  for  the  trusteeship ;  they  were  also 
creditors.  In  this  capacity  the  respondent  purchased  their  votes  by  agreeing  to  give 
them  a  share  of  the  emoluments  of  the  trusteeship,  which  was  certainly  no  better  than 
if  he  had  purchased  their  votes  by  paying  money  down ;  it  was  directly  bribing  them 
to  vote  for  him;  it  was  just  similar  to  the  common  case  of  bribery  at  elections  for 
members  of  parliament 

II.  Supposing  they  had  not  been  creditors,  but  candidates,  still  the  bargain  with 
them  was  corrupt  and  illegal. 

Isty  The  respondent  not  only  bought  off  the  opposition  of  Telfer  and  Auld,  but  he 
hoaght  their  influence ;  now,  whether  the  bribery  was  applied  directly  to  the  creditors, 
or  to  persons  having  influence  over  those  creditors,  could  make  no  difference.  The 
power  of  influencing  votes  ought  to  be  used  purely  as  well  as  the  votes.  Indeed,  if 
the  creditors  influenced  knew  of  the  bribery  of  Telfer  and  Auld,  and  approved  of  it, 
they  must  be  regarded  as  being  bribed  themselves  by  this  bribe  given  to  their  friends 
with  their  knowledge  ;  if  they  did  not  know  of  it,  then  the  sale  of  the  influence  over 
them  was  a  fraud  upon  them,  as  well  as  an  act  of  corruption.  In  the  first  place, 
therefore,  the  respondent  had  not  a  right  to  buy  from  Telfer  and  Auld  their  influence 
or  interest. 

2dly,  The  consideration  given  rendered  this  transaction  still  more  objectionable, 
for  that  consideration  was  the  greater  part  of  the  commission  to  be  paid  to  the  trustee 
for  doing  his  duty.  A  measure  of  this  sort  must  be  injurious  to  the  creditors  in 
various  ways ;  first.  It  deprives  them  of  the  advantage  of  having  a  well  paid  trustee 
mstead  of  a  gratuitous  one,  or  one  greatly  under  paid ;  secondly,  It  creates  a  separate 
interest  in  those  creditors  whose  votes  are  influenced  by  this  bribe,  to  secure  and 
enhance  it  by  favouring  the  trustee  at  the  expence  of  the  general  interest,  by  making 
his  duty  as  easy  as  possible,  by  protecting  him  from  all  danger  of  removal,  and  by 
giving  him  as  large  a  commission  as  possible. 

If  the  creditors,  thus  influenced,  should  happen  to  be  those  residing  on  the  spot, 
and  still  more  if  they  should  be  made  commissioners,  the  danger  arising  from  this 
partial  interest  must  be  exceedingly  great.  On  the  [43]  other  hand,  there  necessarily 
most  spring  out  of  this  corrupt  partiality  a  corresponding  partiality  in  the  trustee 
towards  that  set  of  creditors ;  and  the  general  interest  must  suffer  by  the  unfair  use  of 
the  important  powers  entrusted  to  him;  powers  which  it  is  almost  impossible  to 
controul.  These  and  many  other  bad  consequences  must  naturally  spring  from  agree- 
ments of  this  kind. 

^dly,  The  illegality  of  the  transaction  is  at  once  evinced  and  aggravated  by  its  secrecy. 
If  it  had  been  thought  a  fair  and  usual  bargain,  why  was  it  not  made  openly  and  in  the 
sight  of  all  the  creditors  ?    This  would  have  given  the  creditors  in  general  an  oppor- 


^  It  appeared  that  Auld  at  the  same   time  agreed  to  give  Tod  one-third  of  his 
emoluments  from  a  similar  office,  on  similar  conditions. 
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tunity  of  preventing  it  from  taking  effect^  or  of  guarding  against  the  bad  consequences 
of  it^  by  watching  the  trustee  and  the  creditors  who  were  thus  induced  to  fevour  him. 
The  concealment  of  this  transaction,  therefore,  at  once  betrayed  consciousness  of  illegality^ 
and  enhanced  the  injury  to  the  creditors. 

Argument  for  respondent. 

I.  The  votes  of  Telfer  and  Auld  themselves,  as  creditors,  were  of  very  little  conse- 
quence, and  not  at  all  considered  as  the  proper  object  of  the  agreement  of  either  party. 
The  withdrawing  of  their  opposition,  and  gaining  their  interest  as  candidates,  was  the 
object  to  which  the  defender  looked.  This  was  sufficient  without  their  own  votes; 
and  their  votes  were  of  no  use  without  it ;  so  that  these  votes  were  implicated  by  mere 
accident,  which  cannot  seriously  afifect  the  nature  of  the  transaction.  But,  further,  a 
creditor,  in  disposing  of  his  vote  for  a  trustee,  is  at  liberty  to  look  to  his  own  advantage 
alone.  He  may  vote  for  himself  or  his  friend,  for  his  own  or  his  friend's  advantage, 
without  any  delinquency ;  and,  in  the  same  way,  he  may  vote  on  an  agreement  such  as 
took  place  in  this  case.     ELis  situation  and  duty  are  not  similar  to  those  of  a  voter  for  a 

*  member  of  parliament.  Such  an  elector  exercises  a  public  function.  The  members  of 
the  House  of  Commons  represent  the  whole  people ;  and  yet  the  right  of  choosing  them 
is  committed  to  a  few  privileged  persons.  These  persons,  therefore,  are  not  entitled  to 
look  only  to  their  own  interest,  but  are  bound  in  duty  to  act  from  motives  of  regard  to 
the  public  interest.  But  a  creditor  has  no  such  duty  to  fulfil.  He  is  at  liberty  to  con- 
sult his  own  interest  at  giving  his  vote  ;  and  the  general  interest  is  sufficiently  secured 
by  the  operation  of  motives  of  individual  advantage,  without  creating  any  new  duties  of 
public  spirit  in  this  sort  of  business. 

The  respondent,  however,  must  repeat  that  these  votes  of  Telfer  and  Auld  were  not 
the  proper  object  of  the  agreement,  but  a  mere  accidental  appendage  of  the  interest  of 
Telfer  and  Auld  as  candidates.  The  transaction  regarding  this  is  the  only  proper  subject 
of  discussion. 

II.  Now,  as  to  this,  it  was  an  exchange  of  emolument  for  interest ;  and  it  cannot  be 
criminal,  unless  one  or  other  of  these  be  of  such  a  nature,  in  general,  or,  in  this  case, 
that  it  is  a  crime  to  make  it  over  to  another. 

[44]  In  the  first  place,  as  to  emolument,  whether  salary  or  commission,  it  is  both  in 
general,  and  in  this  case,  just  as  much  the  property  of  the  person  earning  it  as  any  other 
subject  whatever  can  be.  If  the  respondent  had  made  an  agreement  to  pay  over  half  of 
this  emolument  to  a  stranger,  in  consideration  of  receiving  a  fixed  annuity,  or  for  any 
other  consideration,  no  person  could  have  pretended  there  was  any  thing  criminal  in 
such  an  agreement.  It  is  quite  erroneous  to  represent  a  person  as  acting  gratuitously 
because  he  has  disposed  of  his  emoluments  for  his  own  advantage.  In  so  far  as  related 
to  emolument,  therefore,  there  is  nothing  in  this  case  criminal. 

In  the  second  place,  as  to  interest^  it  may  be  conceived,  that  in  a  state  of  perfect 
Utopian  purity,  there  should  be  none  but  what  arose  from  merit,  i.e.  from  capacity  to 
perform  well  the  employment  sought ;  and,  no  doubt,  such  interest  could  not  be  trans- 
ferred. But  in  the  City  of  Glasgow,  and  in  this  world  in  general,  no  such  high  flown 
system  is  to  be  found.  There  employment  in  every  trade  and  profession  is  sought  and 
given  in  a  great  measure  from  motives  of  individual  favour,  as  a  benefit  to  the  person 
employed.  Interest  to  procure  employment  is  a  part  of  the  stock  or  advantages  of  a 
trader  or  man  of  business,  which  he  regards  as  belonging  to  himself,  and  which  he  is  at 
liberty  to  use  so  far  as  he  can  for  his  own  advantage.  No  difficulty  is  ever  made  in 
transferring  a  trade  or  a  business  to  another  man,  ue,  making  use  in  his  favour  of  the 
interest  to  procure  employment.  The  business  of  an  accountant  is  like  other  businesses, 
and  the  part  of  it  which  consists  in  managing  bankrupt  estates,  like  other  parts  of  it. 
Every  accountant  has  a  certain  interest  to  get  employment  in  this  way,  which  he 
endeavours  to  increase  by  canvassing  and  other  means  of  that  sort,  just  as  men  do  who 
want  employment  in  other  trades  or  professions,  nay,  even  in  our  supreme  parliament 
and  highest  offices.  When  he  has  gained  this  interest,  however,  what  is  there  to  prevent 
him,  more  than  any  trader,  from  making  it  over,  so  far  as  it  can  be  made  over,  to 
another  ?  He  has  gained  it  for  his  own  advantage  as  men  in  other  employments  do ; 
and  if  he  can,  for  his  own  advantage,  persuade  those  who  have  given  it  to  him  to  transfer 
it  to  another,  why  should  he  not  do  so  as  men  in  other  employments  do  ?  There  appears 
to  be  nothing  in  this  criminal  or  unusual  In  this  case,  accordingly,  after  a  canvass,  in 
which  each  party  had,  in  the  usual  way,  acquired  a  certain  interest  for  this  employment 
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as  troBtee,  Teller  and  Anld  agreed  to  transfer  to  the  respondent  their  interest  in  so  far  as 
it  eonld  be  done,  and  in  this  the  respondent  saw  nothing  improper.  It  is  erroneous  to 
lay  there  was  any  imposition  on  the  creditors,  because  the  transaction  was  not  made 
pablie.  It  never  is  usual  for  people  in  business  to  acquaint  their  employers  with  the 
exact  terms  of  arrangements  of  this  sort ;  but  these  employers  must  know  perfectly  well, 
that  when  one  person  asks  employment  for  another  instead  of  himself,  some  agreement 
has  taken  place;  and,  if  they  are  dissatisfied,  they  may  refuse  what  is  asked.  Such 
vas,  accordingly,  the  situation  of  the  creditors  in  this  case.  In  regard,  therefore,  to  the 
intoest  of  T^er  and  Auld,  there  was  nothing  in  the  transaction  in  question  that  was  at 
variance  with  any  maxim  of  the  ordinary  practical  morality  of  business ;  and  the  argu- 
ment of  the  complainer  on  this  point  is  founded  on  views  merely  fanciful,  to  which  it  is 
utterly  impossible  that  a  court  of  law  can  pay  any  regard  in  giving  judgment. 

[^3  ^^>  then,  there  was  nothing  wrong  in  disposing  either  of  the  emoluments  of 
this  trusteeship,  or  of  the  interest  to  procure  it,  there  could  be  nothing  wrong  in  ex- 
changing one  for  the  other,  and  consequently  nothing  wrong  in  the  transaction  in 
question. 

AU  the  Judges  concurred  in  expressing  an  opinion,  that  the  bargain  entered  into  by 
the  defender,  in  order  to  procure  himself  elected  trustee,  was  grossly  illegal,  and  such 
aa  must  vitiate  the  election.  That  his  conduct^  since  he  was  elected,  had  been  in 
violation  of  the  statute.  That  the  Court  had  power  and  was  bound  to  interfere,  by 
declaring  the  election  void,  and  subjecting  the  defender  to  all  the  damage  that  arose 
from  his  illegal  assumption  of  that  office,  and  the  necessity  of  making  a  new  election, 
though  not  to  a  liability  for  the  full  amount  of  the  debts,  for  which  they  thought  there 
was  no  sufficient  ground. 

The  Lord  President  observed  that  there  was  one  important  part  of  the  Bankrupt 
Act  which  had  been  thought  to  be  quite  unexceptionable,  viz.  the  clause  empowering 
the  creditors  to  name  a  trustee.  It  was  supposed  that,  for  their  own  interest,  creditors 
would  choose  the  person  every  way  best  qualified  for  the  office.  And  this  supposition 
was  just  so  long  as  the  general  interest  alone  was  regarded.  But^  unfortunately,  it  has 
been  discovered  that  particular  creditors  may  have  interests  different  from  the  general 
advantage,  and  that  their  vote  for  the  trustee  may  be  the  means  of  serving  their  private 
views.  In  this  way,  it  is  but  too  plain  that  the  power  of  voting  for  the  trustee  may 
become  the  cause  of  infinite  mischief.  The  creditor  may  sacrifice  the  general  interest 
in  favour  of  the  trustee,  and  the  trustee  requite  him  by  a  similar  sacrifice  in  his  favour. 
Thus^  in  consequence  of  this  power,  which  was'given  to  the  creditors  as  the  beet  means 
of  securing  the  choice  of  a  good  trustee  and  a  fair  management,  the  proceedings  under 
the  Bankrupt  Acts  may  be  filled  with  corruption,  fraud,  and  injustice.  It  is  to  be 
feared,  too,  these  things  are  no  longer  mere  possibilities. 

In  this  case,  two  creditors  have  entered  into  a  paction  to  voce  for  Tod,  and  to 
influence  others  to  vote  for  him,  in  return  for  a  violation  on  his  part  of  his  duty  as 
trustee.  It  is  impossible  to  regard  in  any  other  light  his  secretly  converting  the  office 
of  trustee  into  a  sinecure  for  them.  This  was  a  bribe  equally  shameful  to  the  giver  and 
to  the  receiver.  There  can  be  no  doubt  this  paction  was  illegal ;  it  was  a  case  of  com- 
plicated bribery  and  injury  to  the  creditors  at  large. 

Such  transactions,  too,  we  are  told  are  common.  If  these  things  be  so,  it  is  full 
time  to  put  a  stop  to  them;  and  we  have  power  given  us  by  the  statute  for  this 
purpose ;  we  have  a  controul  over  proceedings  of  this  kind,  and  never  can  be  more 
imperiously  called  on  to  exercise  it  I  am  happy  that  if  such  a  disgraceful  practice 
prevails,  we  have  an  opportunity  of  shewing  that  we  at  least  do  not  concur  in  it.  We 
must,  therefore,  find  the  election  to  have  been  procured  by  corrupt  and  illegal  means ; 
and  we  have  then  to  consider  the  consequences  of  this  illegality. 

In  the  first  place  the  election  must  be  declared  void.  Here  a  difficulty  may  at  first 
sight  be  suppos^  to  exist ;  for,  according  to  the  Act,  a  complaint  for  removing  a  trustee 
must  have  the  concurrence  of  one-fourth  of  the  creditors.  But  this  is  not  an  ordinary 
oomplaint  for  removing  a  trustee.  It  is  a  complaint  concluding  that  the  election  itself 
is  bad;  and,  [46]  therefore,  it  does  not  come  under  this  clause  of  the  statute.  I  think, 
therefore,  we  must  declare  the  election  void,  and  appoint  a  meeting  to  choose  a  new 
trustee.  To  this  person  the  defender  must  account ;  and  in  his  accounting  he  can  be 
allowed  no  credit  for  any  profits  to  himself  for  this  office,  not  even  for  outkys,  except 
in  80  fu  as  they  can  be  shewn  to  have  been  in  rem  tfersum  of  the  creditors ;  all  beyond 
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that  must  come  out  of  his  own  pocket.  As  to  making  him  liable  for  the  whole  amount 
of  the  debts,  we  have  no  authority  to  do  it ;  and  it  would  be  too  unequal  a  mode  of 
punishment,  since  the  extent  of  it  would  depend  on  the  amount  of  the  funds,  which 
may  not  correspond  with  the  measure  of  blame.  Damages  may,  indeed,  be  due  to  the 
creditors  complaining,  but  this  cannot  be  taken  as  the  estimate  of  them.  It  is  better 
to  leave  that  matter  open  for  that  special  claims. 

His  Lordship  then  proposed  the  terms  of  the  interlocutor,  in  which  the  Court 
unanimously  concurred.  They  were  these :  ^'  In  respect  that  the  election  of  the  said 
Eobert  Tod,  as  trustee  on  the  sequestrated  estate  of  David  Strong,  was  brought  about 
by  corrupt  and  illegal  means,  and  that  he  has  not  complied  with  the  requisites  of  the 
statute.  They  find  and  declare  the  said  election  to  have  been  ab  initio  null  and  void  ; 
discharge  the  said  Eobert  Tod  from  further  proceeding  in  the  execution  of  the  said 
trust,  and  decern  :  Appoint  the  creditors  of  the  said  David  Strong  to  meet  at  the  Black 
Bull  Inn,  Glasgow,  upon  Wednesday  the  13th  day  of  December  next,  at  12  o'clock 
noon,  to  choose  a  new  trustee  or  trustees  in  succession,  different  from  the  said  Robert 
Tod,  and  in  his  room ;  and  ordain  the  said  Kobert  Tod  to  pay,  convey,  and  make  over 
to  the  trustee  so  to  be  chosen,  the  whole  property  and  effects  under  sequestration :  and 
declare  that,  in  accounting  to  the  trustee  for  his  intromissions  with  the  sequestrated 
estate,  the  said  Eobert  Tod  shall  not  be  allowed  to  take  credit  for  commission  or  sums 
recovered,  expences  incurred  in  procuring  himself  confirmed,  or  for  any  sums  of  expen> 
diture,  excepting  such  as  shall  be  found  to  have  been  beneficial  to  the  creditors ;  and 
decern  and  declare  accordingly :  Further,  find  the  said  Eobert  Tod  personally  liable  to 
the  petitioners  in  full  expences ;  allow  an  account  thereof  to  be  given  in ;  and  remit  to 
the  auditor  of  Court  to  tax  the  same,  and  to  report ;  reserving  to  the  petitioners  to  insist 
in  an  action  of  damages  against  the  said  Eobert  Tod,  if  they  shall  be  so  advised.'' 

Against  this  interlocutor  Tod  presented  a  reclaiming  petition. 

In  this  petition  he  had  the  concurrence  of  a  great  number  of  the  principal  creditors 
on  the  bankrupt  estate ;  ^  who  likewise  stated,  in  a  minute  signed  by  them,  that  they 
were  not  aware  of  any  irregularity  in  the  proceedings  of  Tod  as  trustee. 

[47]  In  this  petition  the  defender  pleaded  : 

I.  That  the  charges  against  him  for  not  complying  with  the  statute  were  of  no  great 
weight ;  and,  at  any  rate,  were  more  than  sufficiently  atoned  for  by  his  dismissal  from 
the  office  of  trustee,  against  which  he  did  not  reclaim. 

II.  That  the  bargain  he  had  made  with  Telfer  and  Auld,  though  he  now  was 
sensible  it  was  illegal,  yet  was  proved  to  be  so  rather  by  refined  legal  reasoning,  and  a 
deduction  of  consequences  in  expediency,  than  by  comparing  it  to,  and  finding  it  at 
variance  with,  the  ordinary  maxims  of  morality  on  those  sul^'ects.  That,  on  the  con- 
trary, according  to  the  received  notions  of  the  most  respectable  mercantile  men,  there 
was  nothing  improper  in  it.  They  regarded  it  as  a  fair  use  of  an  advantage  in  business, 
and  nowise  disgraceful  or  dishonest  in  the  trustee,  or  injurious  to  the  interests  of  the 
creditors.  That  the  best  proof  of  this  was  the  opinion  of  so  many  respectable  men, 
creditors  in  this  very  case,  given  expressly  to  that  effect ;  many  of  them,  too,  persons 
well  acquainted  with  business  of  this  nature.  That,  when  such  were  the  received 
mercantile  notions  on  the  subject,  it  could  not,  without  extreme  harshness,  be  said  that 
the  conduct  of  the  petitioner,  in  acting  as  he  had  done,  agreeably  to  those  notions,  was 
corrupt  That  the  general  finding  to  this  effect  in  the  interlocutor,  inflicted  a  stigma  on 
the  |)etitioner  which  must  be  ruinous  to  him.  That  it  would  be  more  agreeable  to 
justice  to  find  specially  what  the  particular  things  done  by  him  were,  and  to  declare 
that  these  things  were  illegal,  in  consequence  of  which  his  election  might  be  declared 
void ;  and  the  law  being  thus  fixed  and  made  known,  future  transgressors  might  be 
treated  with  severity.  But  that  there  was  no  reason  for  subjecting  the  petitioner  either 
to  any  stigma,  or  to  any  penal  consequences,  for  an  error  in  law  of  a  nature  so  venial. 
The  petition,  therefore,  concluded  by  praying  the  Court,  "  To  alter  the  interlocutor  re- 
claimed against,  or,  at  least,  to  alter  it  so  far,  as,  Ist,  To  state  in  what  the  illegality  and 
corruption  of  the  petitioner's  conduct  consisted ;  2dly,  To  alter  it  in  so  far  as  it  finds 
that  ^e  petitioner  cannot  be  re-elected  trustee  on  this  estate  ;  ScUy,  In  so  far  as  it  finds 

^  The  total  number  of  creditors  was  43.  The  number  signing  the  minute  24.  The 
total  value  of  the  debts  was  L.  18,201,  lis.  Id.  The  value  of  the  debts  of  the  creditors 
signing  was  L.1 1,266,  Os.  3d. 
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that  the  cieditora  cannot  allow  him  any  commission  money  for  trouble,  in  consequence 
of  which  the  estate  has  already  been  benefited." 

Some  of  the  Judges  were  moved  by  the  argument  of  the  petition. 

The  majority  of  the  Court,  however,  retained  their  former  opinion.  The  Lord 
President  observed  that  he  could  not  regard  the  conduct  of  the  petitioner  as  a  venial 
error  in  point  of  law ;  it  was  a  violation  of  the  plain  rules  of  justice  and  common 
honefity ;  and,  if  the  defender  did  not  feel  it  to  be  so,  he  was  a  most  improper  person  to 
be  elected  trustee.  That  it  was  corrupt,  and  could  not  be  otherwise  denominated. 
That  it  was  impossible  for  the  Court,  to  whom  the  controul  of  business  of  this  kind  was 
entmsted,  to  do  less  than  declare  that  it  was  so,  and  tell  the  creditors  that  they  shall 
not  elect  over  again  a  person  who  had  acted  in  this  manner.  That  the  petition, 
instead  of  shaking  the  foundations  of  the  interlocutor,  had  given  strong  additional 
gnmnd  for  thinking  it  just  and  necessary,  by  shewing  the  extent  of  the  abuse  which  it 
was  calculated  to  check.  That  [48]  it  was  only  to  be  feared  the  efforts  of  the  Court  to 
repress  this  evil  would  not  be  availing ;  and  that  some  legislative  interference  would  be 
necessary  ;  for  here  was  a  long  list  of  names  set  to  a  miuute,  subsequent  to  the  judg- 
ment of  the  Court,  telling  their  Lordships,  that  they  were  mistaken,  that  in  what  they 
had  censured  there  was  nothing  wrong,  and  that  it  was  a  common  practica  That  if  this 
was  indeed  the  case,  the  Court  were  indispensibly  called  upon  immediately  to  check  it 
by  the  strongest  exertion  of  the  authority  entrusted  to  them.  That  the  names  of  the 
sabscribers  were  respectable ;  but  they  seemed  to  be  very  ill  informed  as  to  the  prin- 
ciples of  right  and  wrong. 

The  Court  (13th  December  1808)  refused  the  petition,  and  adhered. 

[Cf.  Mann  v.  Dickson,  19  D.  943,  944.] 


No,  23.  F.C.  N.S.  L  48.     13  Dec.  1808.     2nd  Div.— Lord  Glenlee. 

Elton  Hammond  and  Co.,  Pursuers. — Ar.  Fletcher, 

Alexander  Porteous  and  James  Dewar,  Merchants  in  Perth, 

Defenders. — Dickson, 

PerieulunL — Coods  shipped  upon  commission,  by  a  London  merchant^  are  at  the  risk  of 

the  consignee,  although  there  be  a  mistake  in  the  invoice. 

Alexander  Porteous,  commissioned  six  chests  of  tea,  and  James  Dewar  three  chests, 
from  Elton  Hammond  and  Co.,  merchants  in  London. 

An  invoice  was  in  course  transmitted  to  each  of  the  defenders,  bearing  that  the 
goods  had  been  sent  " j^er  the  Bridport  Packet,  Wishart,  for  Perth,"  No  bill  of  load- 
ing was  inclosed,  and  no  insurance  had  been  made  on  the  goods.  The  goods  however 
were  shipped  on  board  of  the  Active  Packet.  The  Bridport  Packet  arrived  in  safety. 
Vat  the  Active  foundered,  and  the  goods  were  lost. 

The  defenders  having  refused  to  pay  the  price,  the  pursuers  raised  an  action  against 
them ;  and  Lord  Ordinary  decerned  in  terms  of  the  libel. 

The  case  then  came  before  the  Court  on  petition  and  answers.  But  the  Lords  con- 
odered  that  the  point  had  been  settled  by  the  decision  in  the  [49]  case,  Hesiltines 
agMnst  Arrol  and  Co.,  15th  January  1802  ;  and  (13th  December  1808)  adhered. 


No.  25.      F.C.  N.S.  L  57.     15  Dec.  1808.     2nd  Div.— Lord  Justice-Clerk. 

Dickson  and  Company,  Pursuers. 

Jambs  Kincaid,  Defender. — J,  A,  Murray  arid  Bo,  Forsyth. 

Sai&^Warrandice — Reparation. — It  was  found  that  both  under  the  implied  warrandice 
of  the  contract  of  sale,  that  the  thing  sold  shall  be  of  the  kind  described,  and  under 
the  express  warrandice  that  the  commodity  was  good  and  sound,  the  seller,  although 
acting  optima  fide^  is  liable  for  damages  arising  from  latent  defects,  of  which  he 
himself  was  ignorant. 

In  the  year  1802,  James  Kincaid,  a  tenant  of  a  small  farm  of  about  20  acres  of  land. 
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sowed  about  half  an  acre  of  his  garden  with  Swedish  turnips.  Of  the  seed  arising  from 
the  turnips  thus  sown,  he  sold  two  hundred  weight  to  Messrs.  Dickson,  seed  merchants 
in  Edinburgh,  at  the  rate  of  lOd.  per  pound. 

Messrs.  Dickson  sold  this  seed  at  a  profit  of  80  per  cent,  to  various  customers  ;  and, 
among  others,  to  the  Duke  of  Buccleugh,  Sir  William  Forbes,  and  Mr.  Cauvin,  writer 
to  the  signet. 

Mr.  Cauvin  sowed  an  acre  of  land  with  the  seed ;  but  the  produce,  instead  of  being 
Swedish  turnips,  was  a  spurious  or  bastard  variety  of  that  plant.  Mr.  Cauvin  pursued 
an  action  against  Messrs.  Dickson,  for  having  sold  a  spurious  and  degenerate  variety, 
instead  of  real  and  sound  seed  of  Swedish  turnips ;  concluding  for  reparation  of  the 
loss  thence  arising.     In  this  action  Messrs.  Dickson  were  found  liable  in  damages. 

Messrs.  Dickson  then  raised  an  action  of  damages  against  Eincaid,  narrating  the 
loss  of  character  which  they  had  sustained  in  their  profession  by  selling  an  imperfect 
commodity ;  the  action  of  damages  to  which  they  had  been  subjected  in  consequence 
thereof;  and  concluding  for  damages  to  the  amount  of  L.1000,  with  expences  of 
process. 

[68]  The  action  came  before  Lord  Justice-Clerk,  Ordinary,  who  allowed  a  proof; 
and  pronounced  the  following  remit :  "  Remits  to  Dr.  ,  Coventry,  professor 

of  Agriculture,  and  Dr.  Rutherford,  professor  of  Botany,  in  the  University 

of  Edinburgh,  to  examine  the  fields  mentioned  in  the  former  interlocutor;  fields 
belonging  to  the  Duke  of  Buccleugh  and  Sir  William  Forbes,  Bart,  which  had  been 
sown  with  the  seed  in  question,  or  other  fields  sown  with  the  same  seed ;  and  to  report 
to  the  Lord  Ordinary  the  nature  of  the  plants  which  still  remain  on  theee  fields, 
whether  they  appear  to  be  the  rap-plants,  Swedish  turnip  plants,  or  plants  of  any 
other  description ;  and  whether  the  plants  would  have  arisen  from  the  seed  upon  the 
Swedish  turnip  plants  having  been  impregnated  by  the  flowers  of  any  other  plants 
growing  in  their  neighbourhood,  so  as  to  have  produced  a  degeneracy  or  variety  in  the 
Swedish  turnip  plants,  or  from  any  other  cause." 

By  these  remits,  and  by  the  proof,  it  was  established,  Ist,  That  Kincaid  had  pur- 
chased, from  a  merchant  in  Falkirk,  a  small  quantity  of  Swedish  tamip  seed  of 
undoubted  good  quality,  and  had  sown  about  a  quarter  of  an  acre  of  his  garden  with  it ; 
2df  That  the  plants  arising  from  this  seed  were  pure  in  their  kind,  and  vigorous  and 
healthy  in  their  constitution  ;  Sd,  That  Kincaid  sold  two  cwt.  of  the  seed  produced  by 
these  plants  to  Dickson  and  Company,  and  represented  it  to  be  good  Swedish  turnip 
seed ;  that  no  imperfection  or  degeneracy  could  be  discovered  from  inspection ;  and 
that  this  was  the  seed  of  which  his  customers  had  complained ;  4:tMy,  That  in  the  imme- 
diate vicinity  of  the  turnips  from  which  the  seed  was  derived,  cabbages  and  other 
vegetables  of  the  same  botanical  genus  had  grown,  and  had  been  allowed  to  flower ; 
6thly,  That  the  plants  which  had  sprung  from  this  seed  were  a  degenerated  variety  of 
the  turnip,  technically  called  hybrids  or  mules ;  and  that  this  degeneracy  had  been 
occasioned  by  cabbages,  and  other  vegetables  of  the  same  genus,  having  been  allowed 
to  flower  in  the  vicinity  at  the  same  time,  in  consequence  of  what  is  called  the  floral 
influence,  and  the  pollen  of  the  cabbages  being  carried  by  various  causes  to  the  turnips. 

The  learned  persons,  to  whom  the  remit  on  this  point  was  made,  reported,  *'  That 
the  Swedish  turnip,  as  well  as  some  other  species  belonging  to  the  same  natural  family 
or  tribe  of  plants,  is  peculiarly  liable  to  vary  in  its  habit  or  general  appearance, 
owing  most  probably,  as  numerous  observations  tend  to  shew,  to  sundry  causes,  such 
as  the  floral  influence  or  impregnation  of  other  plants  growing  in  their  neighbourhood, 
giving  rise  to  what  are  called  by  naturalists  hybrids,  a  mixt  species  ;  the  nature  of  the 
soil,  its  degree  of  fertility,  condition  as  to  moisture,  state  of  texture  at  the  period  when 
the  seed  of  the  crop  is  sown,  and  other  circumstances." 

It  was  admitted  that  Kincaid  had  sold  the  seed  in  question,  optima  fide^  believing  it 
to  be  free  from  defect ;  that  he  was  not  a  dealer  in  flowers  or  seeds,  who  was  presumed 
or  expected  to  possess  professional  skill ;  and  that  Messrs.  Dickson  had  not,  by  sowing 
any  part  of  the  seed,  [69]  ascertained  its  nature  and  purity  previous  to  selling,  although 
it  would  have  received  no  injury  by  being  kept  till  that  was  done. 

The  Lord  Ordinary  pronounced  the  following  interlocutor:  (20th  May  1808) 
"  Finds  that  the  defender  sold  two  hundred  weight  of  seed  to  the  pursuers  as  good 
Swedish  turnip  seed ;  finds  it  proved  that  said  seed,  when  delivered,  was  immediately 
labelled  or  ticketed  with  the  defender's  name,  as  seed  purchased  from  him,  so  as  to 
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prevent  any  doabt  as  to  the  identity  of  the  seed ;  finds  it  proved  that  the  produce  of 
some  of  said  seed,  inspected  by  Doctors  Rutherford  and  Coventry,  turned  out  not  to 
be  Swedish  turnip^  or  at  least  to  be  only  a  bastard  or  degenerate  kind  of  it ;  finds  that 
both  under  the  implied  warrandice  in  a  contract  of  sale,  that  the  thing  sold  shall  bo  of 
the  kind  described,  and  also  under  the  express  warrandice  of  the  defender,  that  this 
was  good  Swedish  seed,  the  defender  is  liable  to  make  good  to  the  pursuers  the 
damage  occasioned  by  the  defect  in  the  seed ;  finds  that  it  is  of  no  consequence,  in  a 
civil  action  of  damages,  whether  said  defect  arise  from  accidental  impregnation  by  plants 
of  the  same  genus  growing  in  the  neighbourhood,  or  from  any  other  cause,  although  the 
probability  of  such  accident  removes  the  suspicion  of  fraud  upon  the  part  of  the 
defender;  therefore  finds  the  defender  liable  in  damages,  modifies  the  same  to  the 
som  of  L.59,  10s.  and  the  dues  of  extract  found  due  by  the  pursuers  to  Mr.  Cauvin, 
as  damages  and  expences ;  and  to  the  further  sum  of  L.30  sterling,  as  a  solatium  for 
the  loss  of  character  which  they  risk  among  their  customers,  as  also  in  the  expences  of 
this  process,  and  decerns ;  reserving  to  the  pursuers  their  relief  against  the  defender  for 
farther  damages,  to  which  they  may  be  subjected  to  their  customers  who  bought  any  of 
audseed." 

And  afterwards  the  Lord  Ordinary  found  the  pursuers  entiled  to  the  expences  in- 
eorred  in  defending  the  action  at  the  instance  of  Mr.  Cauvin  against  them. 
The  defender  reclaimed,  and  pleaded  : 

L  He  is  not  liable  to  a  claim  of  damages,  because  his  conduct  in  this  transaction  was 
in  every  respect  free  from  blame,  either  fraudulent  or  negligent.  The  imperfection  in 
the  seed  had  arisen  from  a  cause  with  which  he  neither  was  nor  could  be  expected  to  be 
acquainted.  The  floral  influence  or  mutual  impregnation  of  plants  of  the  same  genus, 
bj  flowering  in  the  neighbourhood  of  each  other,  and  the  consequent  degeneracy  of  the 
wed  of  these  plants,  is  a  fact  that  was  long  disputed  among  naturalists,  and  only  re- 
cently recognised  in  the  science  of  botany.  (Millar's  Gardener,  Mart  edit,  voce  Brassica, 
—Sexes  of  Plants  Vindicated  by  J.  Eotheram,  p.  26.)  To  the  defender,  an  ignorant 
rostic,  and  to  all  others  in  his  rank  and  profession  of  life,  it  was  unknown.  The  only 
theory  which  gives  any  reasonable  explanation  of  this  remarkable  natural  phenomenon, 
is  the  lonnsn  system  of  botany,  of  which  he  could  not  be  expected  to  have  any  know- 
ledge. Supposing  it,  therefore,  to  be  [60]  absolutely  certain  that  the  degeneracy  of  the 
plants  growing  from  this  seed  had  really  been  caused  by  this  floral  influence,  as  explained 
in  that  theory,  it  arose  from  a  cause  of  which  he  was  innocently  ignorant,  against  which 
BO  honesty  or  foresight  could  have  enabled  him  to  guard,  and  for  the  consequences  of 
which  he  cannot  be  subjected  in  damages.  If  this  was  not  the  cause,  if  the  imperfection 
arose  from  any  quality  in  soil  or  climate,  or  cultivation  applied  to  the  seed  after  it  was 
out  of  the  possession  of  the  defender,  if  it  arose  from  any  thing  not  an  inherent  vice  in 
the  seed  itself,  the  defender  certainly  could  not  be  so  subjected.  Nay,  if  it  could  even 
be  admitted  as  possible  that  the  imperfection  or  degeneracy  in  the  plants,  springing  from 
this  seed,  could  have  arisen  from  any  other  cause  but  the  impregnation  of  other  plants 
of  the  same  genus  growing  in  the  neighbourhood,  it  is  clear  that  the  defender  ought  to 
asBoilzied :  and,  perhaps,  this  theory  in  the  science  of  botany  is  hardly  yet  sufliciently 
established  to  be  assumed  as  an  indisputable  fact. 

II.  That  the  pursuers  are  not  entitled  to  damages,  because  they  have  been  guilty  of 
exdpable  negligence ;  for  they  are  professed  dealers  in  plants,  from  whom  botanical  skill 
u  to  be  expected ;  and  who  in  fact  (it  will  not  be  denied)  do  possess  such  skill.  To 
them,  therefore,  the  existence  of  the  floral  influence,  and  the  great  liability  of  this  plant 
to  be  affected  by  it,  must  be  presumed  to  have  been  and  was  known.  Knowing  this 
themselves,  and  knowing  that  the  defender  must  be  ignorant  of  it,  it  was  the  duty  of 
the  pursuers  to  have  ascertained  whether  it  had  happened  in  this  case,  before  they  ven- 
tured to  expose  the  seed  to  sale  as  pure  and  unadulterated.  This  they  could  have  ascer- 
tained by  putting  the  defender  on  his  guard,  and  enquiring  particularly  into  the  circum- 
stances in  which  he  had  raised  this  seed.  If  this  had  been  done,  the  damage  alledged 
to  have  happened  would  have  been  prevented. 

Farther,  the  pursuers  ought  to  have  ascertained  the  nature  of  the  seed  by  experiment, 
by  sowing  a  part  of  it,  and  waiting  for  its  growth  before  selling  it.  This  is  the  ordinary 
precaution  where  seed  is  to  be  used  of  the  quality  of  which  there  is  any  room  for  doubt ; 
and  it  cannot  be  said,  that  in  this  case  there  existed  any  reason  for  not  adopting  it, 
since  seed  of  this  nature  does  not  sufi'er  by  being  kept.     The  pursuers,  therefore,  who, 
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in  the  exercise  of  their  profession,  knew  and  were  bound  to  know,  that  this  sort  of  seed 
was  universally  liable  to  some  risk  of  latent  bad  quality,  and  who  in  the  same  profession 
warranted  to  their  customers  its  fitness  for  immediate  use,  were  bound  to  haye  adopted 
this  precaution,  and,  having  neglected  it,  can  claim  no  reparation  for  any  damage  tiiat 
has  arisen  from  this  culpa  of  their  own. 

III.  Although,  upon  the  warrandice  in  the  contract  of  sale,  considered  abstractedly 
from  all  blame,  either  fraudulent  or  negligent,  the  defender  might  be  liable  for  restitu- 
tion of  the  price,  yet  he  cannot  be  made  responsible  for  damages  or  contingent  loss. 

[61]  The  warrandice,  which  is  but  ordinary,  could  not  be  understood  to  cover  damage 
arising  from  a  defect  occasioned  by  so  extraordinary  a  cause.  Unless  specific  warranty 
against  this  defect  was  required  or  offered,  nothing  more  than  repetition  of  the  price,  or 
the  furnishing  another  article  of  the  same  nature,  can  be  demanded.  Stair,  b.  2,  tit.  3  ; 
Ersk,,  b.  3,  tit.  3,  s.  9  and  10.  Diet.  vol.  ii.  p.  341.  It  has  even  been  found  that  the 
price  of  flax-seed  was  due  to  the  seller,  though  it  was  insufficient,  where  it  had  not  been 
complained  of  till  after  it  was  sown,  13th  February  1788,  Baird  against  Aitken. 

The  pursuers  afterwards  passed  from  their  claim  of  solatium ;  and  stated  that  they 
had  no  object  in  pursuing  the  action  but  the  public  vindication  of  their  professional 
character. 

The  Court  proceeded  on  the  principles  of  which  a  summary  is  contained  in  the  inter- 
locutor of  the  Lord  Ordinary ;  and  were  clearly  of  opinion  that  the  pursuers  were  entitled 
to  rely  .on  the  warrandice  of  the  sale,  and  that  it  was  not  incumbent  on  them  to  ascertain 
the  purity  of  the  seed  by  sowing  it,  and  waiting  the  result  of  its  growth  before  exposing 
it  to  sale.  The  interlocutor  of  the  Court  (29th  November  1808)  was,  "Having  con- 
sidered this  petition,  and  heard  the  counsel  for  the  parties  viva  voce,  they,  of  consent  of 
the  respondents,  alter  the  interlocutor  complained  of  in  so  far  as  regards  the  solaiium  of 
L.30  sterling ;  and  assoilzie  the  petitioner  from  that  article.  Refuse  the  petition  quoad 
ultra.'' 

And  (15th  December  1808)  refused  another  petition  without  answers. 


No.  26.  F.C.  N.S.  I.  62.     17  Dec.  1808.     1st  Div. 

Alexander  Martin,  Pursuer. — John  Reid, 

His  Creditors,  Defenders. 

Prisoner, — A  bankrupt  obtaining  a  cessio  ordained  to  assign  over  to  his  creditors  a  lease 
held  by  him,  though  it  contained  a  clause  secluding  assignees  and  sub-tenants. 

Alexander  Martin  having  (19th  November  1808)  obtained  in  absence  an  interlocutor 
finding  him  entitled  to  the  benefit  of  the  cessio,  and  ordaining  him  to  give  in  a  disposi- 
tion omnium  bonoruTn^  &c,  in  usual  form  ;  the  Cowie  Distillery  Company,  and  William 
Wallace,  who  were  among  the  number  of  his  creditors,  presented  a  reclaiming  petition. 
In  this  petition  they  stated,  that  the  bankrupt  held  a  lease  of  certain  lands  belonging  to 
Sir  Alexander  Campbell  of  Ardkinlas,  which  lease  they  alledged  was  valuable,  and  which 
they  said  he  declined  to  convey  over  to  his  creditors,  on  the  groimd  that  it  contained  a 
clause  secluding  assignees  and  sub-tenants.  They  contended  that  he  was  bound  to  con- 
vey it  over  as  a  part  of  the  general  disposition,  leaving  to  his  creditors  to  make  such  use 
of  it  as  they  found  practicable.  And  they  prayed  the  Court  to  ordain  him  to  grant 
such  a  conveyance. 

The  Court  were  clear  that  the  bankrupt  must  convey  over  the  lease  to  his  creditors, 
if  they  desired  it ;  and  accordingly  (9th  December  1808)  ''  Superseded  consideration  of 
the  petition  until  a  special  assignation  of  the  lease  therein  mentioned  should  be  lodged 
in  process."  The  bankrupt,  in  terms  of  this  interlocutor,  gave  in  (17th  December  1808) 
an  assignation  accordingly ;  when  the  Court  "  decerned  in  the  eessio  in  terms  of  the 
UbeL" 
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Na  28.  F.C.  N.S.  I.  64.     22  Dec.  1808.     Ist  Div.— Lord  Craig. 

Adam  Thomson  Mure,  Esq.,  Pursuer. — Alexatider  Copland, 

Mrs.  Jean  Mube,  Defender. — John  Blcvchwdl. 

Tailzie — Ad  10  Geo,  III,  eh,  51. — A  lease  of  entailed  land  is  not  supported  by  this 
statute,  if  it  be  granted  for  the  consideration  of  the  lessee  undertc^ing  to  pay  the 
lessor's  debt^  or  coming  under  any  obligation  to  the  lessor. 

Robert  Mure  executed  an  entail  of  his  lands  of  Livingston  and  others,  by  which  he 
disponed  them  to  Adam  Mure  under  the  [65]  usual  clauses,  prohibitive,  irritant,  and 
neolntive.  Among  the  conditions  of  this  entail,  it  was  provided,  "  That  it  shall  not  be 
kiBome  nor  lawful  to  the  said  Adam  Mure,  nor  any  other  of  the  heirs  of  tailzie  foresaid, 
to  sell,  dispone,  wad-set  or  impignorate,  the  lands,  barony,  and  others  respectively  above 
mentioned,  or  any  part  or  portion  thereof,  or  grant  infeftments  of  annual  rent  furth  of 
the  same,  or  any  right  or  security  redeemable  or  irredeemable  of  the  said  lands  and 
bftiony,  and  others  aforesaid,  or  of  any  part  thereof,  nor  to  grant  tacks  or  rentcdafor  a 
longer  gpace  than  nine  years,  nor  to  set  any  tacks  whatever  wUh  a  diminution  of  the 
reKlal,  except  where  a  tenant  cannot  be  found  willing  to  pay  the  present  rent,  in  which 
case  it  shall  be  lawful  to  the  said  Adam  Mure,  and  other  heirs  of  tailzie  while  in  liege 
poudie,  to  set  such  lands  at  the  highest  rent  that  can  be  got,  and  without  any  grassum 
or  entry  to  be  paid  by  the  tenant,  the  term  and  endurance  of  such  tack,  set  with  diminu- 
tion of  the  rental,  never  exceeding  nine  years,  or  the  granter's  lifetime." 

Notwithstanding  the  clause  above  mentioned,  he  granted  (20th  May  1802)  a  lease  of 
part  of  the  lands  for  19  years  after  Whitsunday  1802,  to  Adam  Thomson  Mure.  In 
less  than  three  months  after  the  date  of  this  lease,  Adam  Mure  died.  Mrs.  Jean  Mure, 
who  was  next  heir  of  entail  to  Adam  Mure  in  the  lands  let  by  the  lease,  brought  an 
action  against  Adam  ThomsDn  Mure,  to  reduce  it  as  contrary  to  the  entail,  and  not  sup- 
ported by  Act  10  Geo.  III.  ch.  51.  The  defender  did  not  maintain  that  the  lease  was 
not  contrary  to  the  entail,  but  he  maintained  that  it  was  supported  by  Act  10  Greo.  III. 
ch.  51,  which  authorises  leases  of  entailed  estates  for  31  years,  and  particularly  leases  for 
19  years  without  any  particular  conditions.  The  pursuer  replied,  that  this  Act,  s.  7,  pro- 
Tides,  "  That  all  leases  made  or  to  be  granted  under  the  authority  of  this  Act,  shall  be 
made  or  granted  for  a  rent,  not  under  the  rent  payable  by  the  last  lease  or  set,  and 
vithout  grassum,  fine,  or  foregift,  or  any  benefit  whatsoever,  directly  or  indirectly,  reserved 
or  accruing  to  the  granter,  except  the  rent  payable  by  the  lease.  And  all  that  leases 
otherwise  granted,  shall  be  void  and  null."  And  that  this  lease  had  been  granted  for 
^e  consideration  of  the  lessee  undertaking  the  payment  of  the  grantor's  debts,  or  some 
such  consideration,  being  a  benefit  to  the  granter  different  from  the  rent  payable  by 
the  lease. 

The  pursuer  likewise  stated  various  other  pleas  under  the  statute,  which  it  is  not 
necessary  to  mention. 

The  Lord  Ordinary  granted  an  incident  diligence  for  recovery  of  writings  in  proof 
of  &e  pursuer's  averments ;  and,  after  considering  memorials  on  the  writings  produced, 
his  Lordship  "Reduced,  decerned,  and  declared  in  terms  of  the  libel." 
The  cause  came  before  the  Inner-House  by  petition  and  answers. 
The  argument  in  these  was  chiefly  on  the  import  of  the  evidence,   and  on  the 
relevancy  of  the  other  pleas  of  the  pursuer,  besides  that  above  mentioned. 

The  Court  were  of  opinion  that  it  was  not  necessary  to  go  into  these  pleas.  That 
it  was  proved  by  the  writings  produced,  and  circumstances  of  the  case,  that  the  lease 
had  been  granted  for  the  consideration  of  the  [66]  grantee  undertaking  to  pay  the  debts 
of  the  granter,  or  at  least  for  some  consideration,  either  money  paid  at  the  time,  or  an 
obligation  come  imder  by  the  grantee  to  do  something  for  the  granter.  That,  therefore, 
the  lease  was  not  supported  by  the  Act  10  Geo.  III.  ch.  51.  That  the  seventh  section 
in  this  Act  is  very  comprehensively  and  strongly  expressed,  extending  to  every  benefit 
of  any  kind  whatsoever  received  by  the  lessor  different  from  the  rent,  and  that  any 
undertaking  by  the  lessee  must  be  held  to  be  such  benefit. 

The  Court  (22d  December  1808)  unanimously  adhered  to  the  interlocutor  of  the 
LordOidiiuiry, 
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No.  29.       F.C.  N.S.  I.  66,     22  Dec.  1808.     2nd  Div.— Lord  Meadowbank. 

Jambs  Galder,  Pursuer. — GUhert  HutchisorL 
David  Lyal  and  Others,  Defenders. — John  Clerk. 

Bill  of  Exchange, — The  acceptor  having  become  bankrupt,  and  his  estate  having  been 
sequestrated  before  the  bill  fell  due,  this  does  not  supersede  the  necessity  of  regular 
negotiation  and  due  notification  of  dishonour. 

James  Galder,  the  clerk  of  Alexander  Paterson,  purchased  for  the  latter  a  certain 
quantity  of  meal  from  James  Lyal  and  James  Petrie.  Three  bills,  one  due  at  one  month, 
and  two  due  at  thr«e  months,  drawn  by  James  Galder,  and  accepted  by  Alexander 
Paterson,  were  delivered  as  payment  of  the  price. 

The  first  bill  was  paid ;  and  Petrie  indorsed  the  remainder  to  James  Lyal. 

On  the  6th  August  1804,  Alexander  Paterson,  the  accepter,  having  become  bankrupt^ 
was  sequestrated.     On  the  16th  and  19th  of  September  1804,  the  bills  became  due. 

James  Lyal  having  heard  of  Paterson's  bankruptcy,  indorsed  the  bill  to  Mr.  Brand, 
his  banker  at  Montrose,  and  lodged  with  him  money  to  answer  the  payment. 

The  bills  were  duly  protested  against  the  accepter,  drawer,  and  indorsers.  On  the 
26th  September,  intimation  of  the  dishonour  was  duly  made  to  Mr.  Brand  and  Mr.  Lyal. 
But  it  was  admitted  that  Mr.  Lyal  did  [67]  not  intimate  the  dishonour  to  James 
Galder,  the  drawer,  till  the  15th  October,  an  interval  of  17  days. 

James  Lyal  gave  Galder  a  charge  on  the  bills,  by  whom  a  suspension  was  pursued. 
The  cause  was  discussed  before  Lord  Meadowbank,  Ordinary,  who  pronounced  the 
following  interlocutor :  *'  In  respect  of  the  admitted  failure  of  due  negotiation  of  the 
bills  charged  on,  suspends  the  letters  siirvpliciter" 

The  charger  reclaimed : 

The  Gourt  were  satisfied  that,  in  the  circumstances  of  the  case,  the  delay  of  intima- 
tion for  17  days  constituted  undue  negotiation.  On  this  supposition  the  charger 
pleaded : 

In  consequence  of  the  bankruptcy  of  the  accepter,  the  charger  was  not  bound  to 
strict  negotiation.  With  the  bankruptcy  of  the  accepter,  from  its  legal  publication,  the 
drawer  must  be  presumed,  and  from  his  confidential  knowledge  of  the  accepter's  affairs, 
being  his  clerk,  was  in  fact  acquainted.  The  purpose  of  intimation  of  dishonour  is  to 
enable  the  drawer  or  indorser  to  attach  the  funds  of  the  accepter,  or  otherwise  to  operate 
his  relief.     The  public  bankruptcy  of  the  accepter  is  equivalent  to  such  intimation. 

Besides  no  damage  can  be  quedified  from  the  want  of  intimation.  The  accepter  vas 
bankrupt  before  the  bills  were  due,  and  the  drawer  could  not,  even  upon  the  earliest 
notice,  have  secured  any  preference  on  the  bankrupt's  estate.  These  principles  seem  to 
have  been  recognised  by  the  Gourt  in  the  following  cases,  21st  January  1799,  M' Alpine 
against  Parsons,  19th  January  1799,  Henderson  against  Duthie. 

The  suspender  answered :  In  all  cases  of  bills  of  exchange,  in  which  strict  negotia- 
tion is  required,  and  has  been  omitted,  there  can  be  no  investigation  into  the  amount 
of  damage  arising  from  the  neglect.  This  is  peculiar  to  the  law  of  bills  of  exchange, 
and  distinguishes  that  department  of  law  from  the  system  of  rules  applicable  to 
negotiorum  gestorea^  who  are  only  liable  in  general  for  the  damages  arising  from  their 
neglect.  The  only  case  in  which  strict  negotiation  is  dispensed  with,  is  in  the  case  of 
accommodation  bills ;  and  it  never  has  been  understood  or  decided  that  the  bankruptcy 
of  the  accepter  justifies  the  negligence  of  the  indorsers  in  any  other  instance.  The  con- 
trary has  been  frequently  decided,  17th  June  1748,  Langley  against  Hogg,  17th  June 
1803,  Fergusson  and  Gompany  against  Belsh.  In  England  the  same  rule  has  been 
adopted,  Ghitty  on  Bills,  p.  154. 

The  Gourt  were  unanimously  of  opinion  that  the  bankruptcy  of  the  accepter  did  not 
supersede  the  necessity  of  strict  and  regular  negotiation ;  and  that  no  inquiry  could  be 
allowed  into  the  amount  of  the  damages  which  might  have  arisen  from  the  want  of  it. 

It  was  observed  that  the  bankruptcy  of  the  accepter  might  or  might  not  be  known 
to  the  drawer  and  previous  indorsers,  and  was  a  fact  with  which  it  was  not  a  presumption 
juris  et  de  jure^  that  they  were  acquainted.  That  if  the  private  knowledge  of  the 
drawer  and  indorsers  of  this  fact  [68]  were  admitted  to  justify  undue  negotiation,  and 
to  dispense  with  regular  notice  of  dishonour,  this  private  knowledge  would  in  every  case 


rai808,  N.8.  L  CALDER   V.    LYAL,    &0.  10 1 

be  made  the  sabject  of  enquiry  and  proof,  and  a  source  of  litigation  on  bills  of  exchange 
would  be  created,  which  would  be  intolerable  in  a  commercial  country.  That  a  general 
role,  therefore,  had  been  establishedy  of  requiring  strict  and  regular  notice  of  dishonour, 
to  which  there  was  no  exception  but  in  the  case  of  accommodation  or  wind-bills. 

The  Lords  (22d  December  1808)  unanimously  adhered.^ 


No.  31.        F.C.  N.S.  I.  74.     23  Dec.  1808.     Ist  Div.— Lord  Balmuto. 

Robinson  and  Company,  Pursuers. — «/.  Wolfe  Murray. 

M*CULL0CHS,  Defenders. 

Damage  and  Interest. — Party  bound  to  deliver  grain  betwixt  date  of  contract  and 
certain  other  date,  having  failed  (through  inability)  to  deliver  at  all,  damages  fixed 
by  taking  grain  at  the  average  value  during  the  term  of  delivery. 

Kobinson  and  Company  (9th  October  1800)  purchased  from  Mr.  M'CuUoch  of 
Glasstollich  500  bolls  of  oats,  and  60  bolls  of  barley,  at  30s.  per  boll,  which  he  bound 
himself  to  deliver  ''  on  the  sands  of  Tain,  betwixt  and  the  term  of  Whitsunday  next." 
He  did  not  however  deliver  more  than  199  bolls  of  oats,  and  41  bolls  of  barley.  It 
appeared  that  the  prices  of  oats  and  barley  rose  progressively  during  the  period  of  the 
contract ;  that  the  average  price  during  that  period  was  much  higher  than  the  contract 
price ;  but  the  price  on  the  last  day  was  much  higher  than  the  average  price.  It  rather 
appeared  that  the  failure  to  deliver,  on  the  part  of  Mr.  M'CuUoch,  arose  from  an  error 
in  calculating  the  quantity  of  grain  that  wotdd  come  into  his  hands,  than  from  any  bad 
faitL 

An  action  of  damages  for  breach  of  contract  was  brought  by  Robinson  and  Company 
a^ust  him,  and  afterwards  continued  against  his  representatives  Misses  M'Cullochs. 
The  cause  having  come  into  the  Inner-house,  the  defenders  were  found  liable  in 
damages ;  and  it  was  remitted  to  the  Lord  Ordinary  to  ascertain  the  amount  of  the 
damages.  The  Lord  Ordinary  found  that  the  principle  on  which  the  damages  must  be 
estimated  was  this,  that,  in  place  of  actual  delivery  of  the  grain  stipulated,  the  defenders 

^  In  a  recent  instance,  the  principles  adopted  in  the  decision  of  this  case,  received 
the  approbation  of  the  Court. 

Thomson,  Still,  and  Company,  against  Macrttbr,  20th  January  1808. 

On  the  21st  December  1804,  Macruer  drew  a  bill  on  John  Fleming  for  L.42,  7s.  6d. 
payable  at  four  months.  The  bill  was  accepted  by  Fleming,  and  indorsed  to  Thomson, 
Still,  and  Company,  who,  after  it  had  gone  through  several  indorsations,  again  acquired 
light  to  it,  from  the  protesting  indorsers,  by  receipt  on  the  protest. 

The  bill  became  due  on  the  23d  and  24th  of  April  1805,  but  notification  of  the 
dishonour  was  not  made  to  the  drawer  till  the  17th  June,  when  a  charge  was  given  for 
payment. 

The  charge  was  brought  imder  suspension ;  and  the  chargers  alledged  that  the  accep- 
ts had  become  bankrupt,  had  been  thrown  into  jail,  and  had  called  the  drawer  as  one 
of  his  creditors  in  a  cessio  honorum^  aU  before  the  bill  became  due ;  and  that,  there- 
fore, notification  of  dishonour  was  not  necessary.  The  truth  of  these  allegations 
and  his  perfect  knowledge  of  them,  was  referred  to  the  drawer's  oath.  The  Lord 
Bobertson,  Ordinary,  pronounced  the  following  interlocutor  (4th  February  1807) :  "In 
lespect  the  drawer's  knowledge  of  the  bankruptcy  of  the  accepter  of  the  bill  in  question, 
before  the  day  of  payment,  does  not  supersede  the  necessity  of  due  notification  of  dis- 
honour of  the  bill,  in  order  to  preserve  recourse,  finds  the  proposed  reference  to  the 
oath  of  the  suspender  incompetent ;  suspends  the  letters  simpliciter" 

The  cause  having  come  before  the  Inner-House  by  petition  and  answers,  it  appeared 
that  the  allegations  of  the  charger  were  unfounded.  The  general  rule  of  law,  however, 
which  was  laid  down  in  the  interlocutor  of  the  Lord  Ordinary,  although  it  ultimately 
vas  not  necessarily  involved  in  the  decision  of  the  cause,  received  the  unanimous 
apfaobation  of  the  Court.     The  Lords  adhered. 
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must  now  deliver  the  actual  value  which  it  bore  at  the  time  of  delivery,  deducting  30a. 
a  boll,  the  price  he  was  by  the  bargain  entitled  to  receive ;  and  his  Lordship  found  that 
this  actual  value  must  be  estimated  by  taking  the  average  of  the  monthly  prices  during 
the  [75]  term  allowed  in  the  contract  for  making  delivery.  On  these  principles,  his 
Lordship  found  the  defenders  liable  to  pay  L.88,  5s.  5d.  with  interest  to  the  pursuers. 

Against  the  interlocutors  containing  this  finding,  the  pursuers  presented  a  reclaiining 
petition. 

Argument  for  pursuers. 

The  principle  of  taking  an  average  is  erroneous.  The  true  time  of  delivery,  at  which 
the  defender  was  bound  to  deliver  the  grain,  when  the  wrong  was  done,  and  the  damage 
by  non-delivery  arose,  was  the  last  day  of  the  term.  For  the  effect  of  the  contract  was 
just  this,  that  he  was  absolutely  bound  to  deliver  on  that  day,  unless  he  chose  to 
deliver  sooner.  He  did  not  deliver  sooner,  and  therefore  became  absolutely  bound  to 
deliver  on  that  day.  The  option  of  delivering  sooner  cannot  avail  him,  since  he  did  not 
choose  to  make  use  of  it.  It  cannot  be  denied  that  the  pursuer  was  entitled  to  demand 
delivery  from  the  defender  on  that  day.  But  if  he  was  entitled  to  demand  delivery  on 
that  day,  he  must  equally  be  entitled  to  demand,  as  damages  in  lieu  of  it,  the  value  of 
the  grain  on  that  day.  If  the  defender  had  on  that  day  offered  the  pursuer  the  average 
price  instead  of  the  grain,  it  would  not  have  been  enough.  Neither  can  it  be  enough  for 
him  to  give  the  pursuer  that  average  price  now.  In  this  way,  the  defender  would  gain 
by  not  fulfilling  his  obligation  on  that  day,  when  it  certainly  existed,  since  the  pursuer 
would  thus  get  less  as  damages  than  he  would  have  got  by  implement. 

If  the  average  had  been  higher  than  the  price  on  the  last  day  of  the  term,  the 
pursuer  could  not  have  claimed  the  average.  For,  as  his  claim  for  implement  would 
have  been  satisfied  by  delivery  of  the  grain  on  that  day,  his  claim  for  damage  must  have 
been  satisfied  by  payment  of  the  value  on  that  day. 

Lord  Hermand  adopted  the  argument  of  the  pursuers. 

Lord  Armadale  thought  the  interlocutors  of  tiie  Lord  Ordinary  right,  considering  the 
circumstance  that  there  had  been  no  blame  in  this  case  on  the  part  of  the  defender. 

The  Lord  President  expressed  his  opinion  that  what  ought  to  be  given  as  damages 
in  this  case,  was  the  value  of  actual  implement  of  the  bargain.  That  if  the  bargain 
had  been  for  delivery  at  any  particular  period,  the  value  of  the  grain  at  that  period 
ought  to  have  been  taken  as  t^e  value  of  implement  That  it  was  not  a  barg^iin  of 
that  nature.  That,  on  the  contrary,  it  was  a  bargain  for  delivery  during  a  term,  and 
would  have  been  implemented  by  delivering  at  any  period  of  that  term.  That  if  this 
contract,  therefore,  had  been  implemented,  the  value  of  this  implement  to  the  pursuers 
would  have  depended  on  the  precise  period  at  which  delivery  happened  to  be  made. 
£ut  as  no  delivery  was  made  at  all,  and  as  the  defender  was  not  bound  to  deliver  at  any 
particular  period,  it  was  impossible  for  the  Court,  in  fixing  of  what  value  implement 
would  have  been,  to  assume  any  particular  period  as  the  period  when  delivery  would  or 
should  have  been  made.  That  the  only  rule  they  could  follow,  was  to  take  the  average 
price  of  the  whole  term,  as  if  an  equal  quantity  had  been  delivered  in  each  month. 

[76]  In  this  opinion  the  other  judges  concurred ;  accordingly,  the  Court  adhered  to 
the  interlocutors  of  the  Lord  Ordinary. 

[Cf.  Sale  of  Goods  Act,  1895,  s.  51  (3) ;  Watt  v.  MitcheU  ^  Co.,  1  D.  1162.] 


No.  36.  F.C.  N.S.  L  87.     19  Jan.  1809.     1st  Div.— I^rd  Hermand. 

George  Sai^dilands  and  Others,  Pursuers. — Burnett  Bricce. 

The  MAaiSTRATEs  and  Town  Council  of  Falkland,  and  George  Lawrik 
and  Others,  Defenders. — Arch,  Campbell —  Will  MBonald. 

Cominonty — Act  1695,  ch,  38. — A  commonty  of  which  the  property  is  vested  in  the 
Crown,  and  which  is  possessed  by  an  heritable  ranger,  cannot  be  divided. 

The  Lomonds  of  Falkland  are  an  extensive  commonty  containing  about  3000  acres. 
Sandilands  and  others  were  proprietors  of  estates  adjacent  to  it,  and  had  rights  of 
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semtode  on  it  of  pasturage,  feal  and  divot,  and  of  taking  lime  and  freestone  for  the  use 
of  their  lands;  and  they  farought  a  process  of  division  of  it  under  the  Act  1695,  ch.  38. 
In  this  process,  there  were  called  as  defenders, 

1.  The  Town  Council  and  Magistrates  as  representing  the  burgh  of  Falkland,  to 
which  belonged  certain  servitudes  over  the  commonty. 

2.  Greorge  Lawrie  and  certain  other  persons,  to  whose  estates  were  likewise  attached 
rightB  of  servitude. 

3.  David  Skene,  Esq.,  of  Hallyards,  heritable  ranger  of  the  Lomonds  of  Falkland. 

4.  Officers  of  State  for  the  interest  of  the  Crown,  who,  after  having  made  one 
tppeaiance,  took  no  farther  interest  or  share  in  the  process. 

After  some  procedure  before  the  Lord  Ordinary,  which  it  is  unnecessary  to  notice, 
infonnations  to  the  Court  were  ordered  ;  and  accordingly  informations  for  the  butgh  of 
Falkland,  and  for  Greorge  Lawrie  and  others,  were  lodged,  but  no  appearance  was  made 
either  for  Mr.  Skene  or  for  the  Grown. 

In  these  papers  there  was  a  great  deal  of  argument  on  the  point,  whether  the 
property  of  the  Lomonds  of  Falkland,  which  formed  part  of  the  domain  surrounding  the 
ancient  castle  and  royal  residence  of  Falkland,  still  remained  the  Crown's.  The  pursuers, 
to  shew  that  the  Crown  had  been  divested,  referred  to  the  following  statutes,  1584, 
cL  6,-1694,  ch.  204,-1597,  c.  235,-1600,  c.  8,-1606,  c.  19.— And  various  instances, 
in  which  parts  of  the  Lomonds  had  been  alienated  by  the  Crown,  were  stated.  On  the 
othet  hand,  the  defender,  to  shew  that  whatever  parts  of  the  Lomonds  had  not  been 
divested  by  prescriptive  feudal  titles  in  favour  of  subjects,  still  remained  in  the  Crown, 
referred  to  the  following  statutes,  [88]  1455,  c.  41 ;  by  which,  after  the  forfeiture  of  the 
Duke  of  Albany,  these  lands  were  annexed  to  the  Crown;  stat  1633,  c.  10.  And 
entered  into  some  argument  on  the  import  of  the  statutes  cited  by  the  pursuers. 

In  so  far  as  regards  the  principle  of  this  report,  this  is  a  point  of  fact ;  and  the  Court 
▼ere  quite  satisfied  the  property  of  the  Lomonds  was  still  in  the  Crown,  with  the 
exception  of  such  parts  as  had  actually  passed  into  the  person  of  subjects  by  prescriptive 
feudal  titles. 

The  pursuers  further  pleaded  :  Ist,  That  whatever  might  be  the  state  of  the  feudal 
right  to  this  commonty,  yet  it  was  clear  the  Crown  had  no  substantial  interest  in  it,  for 
the  titles  of  the  heritable  ranger  bore,  "  the  hail  benefit,  profit,  and  commonty  of  the  said 
hills  and  Lomonds,  and  the  foresaid  muir  called  the  New-park,  to  be  applied  by  them  to 
their  own  use."  Nor  could  the  Crown  be  considered  as  possessing  by  means  of  the 
ranger,  for  that  office  had  long  ago  passed  out  of  the  nomination  and  appointment  of  the 
Crown,  and  became  the  subject  of  feudal  conveyance.  2dly,  The  Crown  does  not  oppose 
the  division ;  and  its  right  is^i^  tertii  to  any  other  defender. 

The  defenders  answered:  Ist,  The  division  of  commonties  in  Scotland  must  be 
regulated  by  the  terms  of  the  Act  1695,  c.  38,  which  provides  that  "All  commonties 
eawepting  commonties  belonging  to  the  King  and  royal  burghs,  that  is,  all  that  belongs 
to  his  Mi^eety  in  property,  or  royal  burghs  in  burgage,  may  be  divided,"  &c  and  in  this 
case,  the  property  in  the  common  in  dispute  has  never  been  taken  out  of  the  Crown. 

2(f/y,  The  Crown  can  only  possess  by  its  officers,  and  must  be  held  to  possess  by 
means  of  the  office  of  ranger  which  was  of  royal  creation.  That  the  object  of  this  office 
was  to  possess  in  behalf  of  the  Crown,  and  protect  its  property,  is  clear  from  the  terms 
in  whidi  it  was  originally  granted,  and  afterwards  conveyed.  The  first  office  of  this 
oatore,  relating  to  this  royal  property,  was  that  of  keeper  of  the  palace  and  fored  of 
Falkland,  contained  in  a  charter,  16th  December  1577,  in  favour  of  Archibald,  Earl  of 
Angus.  It  afterwards  passed  from  the  family  of  Angus ;  and  was  granted  by  James  VI. 
and  Charles  L  to  the  Earl  of  Annandale ;  and  to  the  office  of  keeper  of  the  jKilaee  was 
added  that  of  ranger  of  the  LomondSy  2d  October  1630.  And  by  charter,  28th  August 
1660,  the  offices  of  keeper  of  the  pahuie,  forester,  and  ranger,  were  united  in  the  person 
of  John,  Duke  of  AthoU,  from  whom  they  were  derived  by  Mr.  Skene.  Whether  the 
Crown  may  possess  beneficially,  or  may  administer  its  revenue  profitably,  by  means  of 
its  officers,  is  a  point  which  is  unconnected  with  this  question. 

Judges  are  bound  to  attend  to  the  interest  of  the  Crown  wherever  it  occurs ;  and 
most  have  taken  notice  of  it,  whether  it  was  pleaded  by  the  Crown  officers,  or  whether 
it  was  brought  to  light  by  any  other  party.  The  principle  of  jus  tertii^  therefore,  does 
Qot  apply.    But,  at  any  rate,  the  statute  does  not  mention  by  whom  the  exception  is  to 
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be  pleaded,  nor  limit  it  to  the  Crown  officers ;  on  the  contrary,  as  all  haying  interest  are 
by  that  Act  entitled  to  pursue  a  division,  all  having  interest  may  plead  the  ezceptdon  it 
contains. 

[89]  The  Court  were  clearly  of  opinion  that  the  principle  ofjtis  tertii,  maintained  by  the 
pursuers,  had  no  application  to  the  present  case.  The  property  of  this  commonty  being 
still  vested  in  the  Crown,  the  question  related  solely  to  the  power  of  the  Court,  which 
it  was  pars  judicts  in  all  their  proceedings  to  consider.  The  power  of  the  Court  in 
division  of  commonties  does  not  arise  from  the  common  law,  but  was  created  by  the 
Act  1695,  c.  38,  and  must  be  regulated  by  the  limiuitions  and  exceptions  therein  de- 
clared. The  Lomonds,  being  Crown  property,  came  within  the  exception  of  the  Act 
of  Parliament ;  and  even  if  the  officers  of  the  Crown  had  appeared  at  the  Bar,  and  con- 
sented to  the  division,  the  Court  could  not  have  proceeded  in  it.  The  power  of  the 
Court  in  this  matter  had  been  created  and  limited  by  an  Act  of  Parliament,  an  authority 
paramount  to  any  act  or  consent  proceeding  from  the  Crown  alone. 

The  following  interlocutor  was  (19th  January  1809)  unanimously  pronounced : 
*'  Sustain  the  defences ;  find  that  the  division  of  the  commonty  cannot  proceed,  there- 
fore assoilzie  the  defenders,  and  decern." 


No.  37.        F.C.  N.S.  L  89.     19  Jan.  1809.     1st  Div.— Lord  Armadale. 
Ajs'N,  Euzabeth,  and  Jean  Sutties,  Pursuers. — Fletcher, 
John  and  Robert  Sutties,  Defenders. 

Provision  to  Heirs  and  Children. — ^A  destination  of  an  heritable  subject  in  an  unde- 
livered and  revocable  settlement  to  an  eldest  son,  and  his  heirs  and  assignees  whatso- 
ever, does  not  lapse  by  the  predecease  of  the  disponee  without  issue. 

Succession. — Interpretation  of  the  terms  "  heirs  and  assignees  whatsoever,"  in  a  family 
settlement. 

John  Suttie,  senior,  was  twice  married.  By  his  first  marriage  he  had  four  children, 
David  his  eldest  son,  and  Ann,  Elizabeth,  and  Jean,  daughters.  By  his  second  marriage 
he  had  three  children,  John  and  Robert  and  Mary  Suttie. 

[90]  On  8th  August  1775  John  Suttie,  senior,  executed  a  settlement  by  which  he  dis- 
poned his  estate  in  the  following  terms :  "  To  and  in  favour  of  his  sons  David  and  John 
Sutties,  equally  betwixt  them,  their  heirs  and  assignees  whatsoever,  whom  failing  the 
part  of  the  deceaser  to  fall  to  and  accresce  to  the  survivor  or  his  heirs,  &c.  equally  with 
Robert  Sattie,  my  second  lawful  son,  and  procreate  of  this  present  marriage,  all  whom 
failing,  equally  betwixt  my  other  nearest  heirs  or  assignees  whatsoever,  the  west  half  of 
the  lands,  houses,  yards,  privileges  and  pertinents  after  mentioned,  to  the  said  David 
Suttie  and  his  foresaids,  and  the  east  half  thereof  to  the  said  John  Suttie  and  his 
foresaids." 

The  deed  contained  procuratory  and  precept  in  favour  of  the  '*  said  David  and  John 
Sutties  and  their  foresaids,  each  in  their  own  half  thereof ; "  and  a  power  of  revocation 
was  reserved. 

David  Suttie,  the  eldest  son,  died  without  issue,  many  years  before  his  father,  but 
the  settlement  remained  unaltered.  After  the  death  of  John  Suttie,  senior,  John  and 
Robert  served  themselves  heirs  of  provision  to  David ;  obtained  a  charter  of  resignation 
and  confirmation  on  the  procuratory  contained  in  the  deed  of  settlement  in  his  favour  ; 
and,  on  the  7th  May  1791,  were  infeft  as  heirs  of  provision  in  his  share  of  the  property, 
and  continued  to  possess  on  these  titles. 

In  the  year  1806,  Ann,  Elizabeth,  and  Jean,  obtained  themselves  served  heirs 
portion ers  in  general  to  the  deceased  David,  their  brother  german,  and  were  infeft  as 
such.  Being  vested  with  this  title,  they  raised  a  reduction  of  the  titles  created  in  the 
person  of  John  and  Robert. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  (21st  December  1808) : 
"  Finds  that  by  the  deed  executed  by  John  Suttie  in  favour  of  his  sons,  David  and  John 
Sutties,  he  disponed  under  the  reservation  of  his  ovm  liferent,  and  certain  provisions  to 
his  second  wife,  the  lands  of  Clovenstone,  '  To  and  in  favour  of  David  and  John  Sutties, 
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*  eqaallj  betwixt  them,  their  heirs  and  assignees  whatsoever,  whom  failing,  the  part  of 
'  the  deceaser  to  accresce  to  the  suryiyor  or  his  heirs,  equtdly  with  Robert  Suttie  my 
'  second  lawful  son ; '  and  which  deed  contains  procuratory  and  precept  in  favour  '  of 
'  the  said  David  and  John  Sutties  and  their  foresaids,  each  in  their  own  half  thereof ; ' 
finds  diat  the  respondents,  the  sisters  and  heirs  of  line  to  their  brother  David,  in  the  half 
of  the  lands  of  Clovenstone  disponed  to  the  said  David  and  his  heirs  and  assignees,  were 
entitled  to  succeed  to  the  half  of  these  lands  disponed  to  their  brother  David ;  and  that 
the  right  which  David  and  his  heirs  had  under  said  deed  did  not  lapse  by  his  prede- 
ceasing bis  father." 

The  defenders  reclaimed,  and  pleaded : 

1«^,  The  deed  of  settlement  being  mortis  causa,  and  revocable,  that  was  no  vested 
right  in  the  person  of  David,  and  the  destination  must  be  considered  to  have  lapsed  by 
his  predeceasing  the  granter.  Whatever  may  be  the  case,  where  such  destinations  are 
made  in  favour  of  strangers,  this  has  been  frequently  decided,  in  provisions  for  children, 
granted  in  [91]  fulfilment  of  natural  obligation,  10th  March  1769,  Russell  against 
Roflsell ;  and  likewise  in  destinations  of  the  same  description  of  heritable  subjects,  12th 
January  1780,  Maconochie  against  Greenlees.     ISrsk,  b.  3,  tit.  9,  s.  9. 

2d7y,  By  the  contex  and  obvious  intention  of  the  deed,  the  destination  was  limited 
to  the  heiis  of  the  body  of  David  Suttie.  This  being  the  enixa  voluntas  of  the  granter, 
from  the  terms  of  the  deed,  and  strengthened  by  the  presumption  that  he  could  not 
have  intended  to  prefer  the  daughters  of  his  first  marriage  to  the  sons  of  his  second 
marriage,  who  were  his  proper  heirs,  the  terms  "  Jieirs  and  assignees  whatsoever  **  ought 
to  be  interpreted  to  mean  heirs  of  the  body  of  David.  The  term  heir  is  flexible  ;  and 
admits  of  being  modified  by  the  apparent  intention  of  the  deed  wherein  it  is  used, 
12th  January  1757,  M'Lauchlan  against  Campbell,  where  these  very  terms  were 
interpreted  to  mean  Jieirs  male;  7th  February  1745,  Weir  against  Steele,  FdUxm,  where 
t^e  same  terms  were  interpreted  to  mean  persons  who  were  disponees  under  a  former 
settlement;  2d  March  1756,  wherein  it  was  established  that  heirs  whatsoever  may  either 
mean  heirs  male  or  other  heirs  according  to  circumstances. 

The  Lords,  however,  were  unanimously  of  opinion  that  the  destination  did  not  lapse 
by  the  predecease  of  the  granter;  that  the  terms  *' heirs  and  assignees  whatsoever'' 
here  occurring,  could  not  be  restricted  to  mean  ''heirs  of  the  body;"  that  the 
principle  established  by  the  decision  of  the  House  of  Lords,  17th  June  1766,  BaiUie 
against  Tenant,  must  rule  this  case;  and,  therefore,  refused  the  petition  without 
answers. 

[Cf.  Watson  v.  Oifen,  11.  R.  447.] 


Na  39.  F.C.  N.S.  L  97.     21  Jan.  1809.     2nd  Div.— Lord  Glenlee. 

Francis  Blaikib,  Trustee  on  the  Sequestrated  Estate  of  Andrew  Monach, 

Pursuer. — L'Amy. 

John,  Abraham,  and  William  Clegg,  Defenders. — Cunningham. 

Bankrupt, — Imprisonment  in  terms  of  Act,  1696.     What?     II.  How  the  60  days  ought 

to  be  computed. 

On  31st  March  1800,  Andrew  Monach  indorsed  to  the  defenders  a  bill  for  L.300 
aterling,  in  payment  of  a  debt  which  he  owed  them. 

On  the  30th  May  following,  Monach  was  arrested  on  letters  of  caption  at  the 
instance  of  another  cieditor  for  L.106.  The  circumstances  attending  the  arrest  are  thus 
described  in  the  messenger's  execution,  "Upon  the  30th  May  1801,  I,  Allan  Fullarton, 
meeBenger-at-arms,  passed,  and  by  virtue  of  the  within  written  letters,  &c.  apprehended 
the  said  Andrew  Monach  in  the  Trongate  Street  of  Glasgow,  and  brought  him  to  the  Eagle 
Tavern  in  Glasgow,  where  he  was  detained  a  prisoner  until  he  paid  the  contents  of  the 
promissory  note  narrated  in  the  said  letters  of  caption,  the  witnesses  who  are  hereto 
with  me  subscribing  being  present  when  he  was  detained,  viz.  James  M'Grone, 
messenger  in  Glasgow,  and  Allan  Fullarton,  James  M'Crone,  witness." 
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The  foUowing  account  was  also  given  by  a  witness,  who  was  examined  in  the 
course  of  a  process  between  the  pursuer  and  some  other  creditors  of  Monach,  '*  That  a 
man  came  up  to  Andrew  Monach  upon  the  street,  with  whom  he  and  the  deponent  went 
to  the  warehouse  of  the  preceding  witness :  That  he  has  known  the  foresaid  man  ever 
since ;  and  Allan  Fullarton,  messenger  in  Glasgow,  being  now  come  into  his  preaencey 
he  knows  him  to  be  the  same  man  with  whom  Mr.  Monach  and  the  deponent  went  to 
the  said  warehouse :  That  while  the  deponent  remained  in  the  said  warehouse,  which 
was  but  for  a  short  time,  Andrew  Monach  again  told  the  deponent^  that  he  must  have 
money,  upon  which  the  deponent  left  the  warehouse;  and  some  short  time 
afterwards  gave  John  Steel,  the  preceding  witness,  upwards  of  L.100,  who  gave  it  to 
Mr.  Monach." 

[98]  About  five  years  afterwards,  the  pursuer  raised  an  action  upon  the  Act,  1696 
against  the  defenders,  concluding  for  reduction  of  the  indorsation  by  Monach,  and  for 
repetition  of  the  contents  of  the  biU. 

Lord  Glenlee,  Ordinary,  reported  the  case  on  informations.  There  were  several 
grounds  of  dispute  between  the  parties ;  but  the  only  points  which  the  Court  took  into 
consideration  at  determining  the  cause,  were  Ist^  Whether  Monach  had  been  legally 
rendered  bankrupt  by  being  arrested  and  detained  in  custody  a  few  hours  on  30th 
May  1800;  and,  2d^,  Whether  the  indorsation  was  made  within  60  days  of  the 
baxikruptcy. 

Pleaded  for  the  pursuer. 

The  bankruptcy  is  sufficiently  proved  by  the  execution  of  caption  produced,  and  by 
the  depositions  of  the  witnesses,  who  were  examined  with  regard  to  it;  and  though 
Mr.  Monach  was  not  actually  thrown  into  jail,  that  was  quite  unnecessary,  as  the 
detention  of  a  debtor  by  a  messenger,  however  short  a  time  he  may  remain  in  his 
custody,  is  sufficient,  when  joined  with  insolvency,  to  render  him  notour  bankrupt,  with- 
out the  necessity  of  his  being  incarcerated  (27th  February  1756,  Woodstone  agstoBt 
Scott^  House  of  Lords. — 5th  July  1774,  Fraser  against  Monro, — July  1808,  Watt 
against  Doig,  N.E.). 

2d,  As  to  the  reckoning  of  the  60  days,  it  is  clear  that  the  day  of  the  bankruptcy, 
the  30th  of  May,  the  terminus  a  quo,  the  computation  must  be  made,  cannot  be  taken 
into  account :  The  30th  of  March,  therefore,  was  the  61st  day  preceding  the  bankruptcy ; 
the  31st  March,  the  day  on  which  the  indorsation  was  made,  is  included  within  the 
space  of  the  60  days  previous  to  the  bankruptcy,  and  consequently  the  indorsation  must 
be  void.  As  to  the  the  maxim  quod  dies  inceptus  pro  completo  habetur,  it  has  place  only 
in  favorabUibus  ;  hence  in  questions  with  regard  to  deathbed,  thefaadtas  testandi  being 
favoured  by  law,  the  maxim  has  place ;  but  in  questions  of  fraud  it  cannot  be  admitted, 
as  the  bent  of  the  law  is  to  cut  down  the  transactions  by  which  one  creditor  obtains  a 
preference  over  another. 

The  defenders  answered : 

The  certificate  of  the  messenger's  execution  on  the  back  of  the  caption  is  informal 
in  so  far  as  it  is  signed  by  one  witness  only ;  and  though  it  is  corroborated  by  parole 
proof,  the  circumstances  therein  described  do  not  amount  to  such  an  arrest  or  detention 
as  is  necessary  for  rendering  the  person  arrested  bankrupt ;  nothing  short  of  actual 
incarceration,  or  some  definite  and  appropriate  legal  solemnity  being  sufficient  for  that 
purpose.  Here  nothing  of  this  kind  passed.  Monach  was  carried  into  a  common  tavern 
which  belonged  to  one  of  the  messengers,  and  there  he  was  detained  two  hours  till  he  paid 
the  money.  But  if  any  equivalent  for  actual  incarceration  is  at  all  receivable,  at  least  it 
must  be  of  such  a  kind  as  to  leave  no  doubt  in  the  eyes  of  the  world,  [99]  either  as  to 
the  intention  of  the  messenger,  and  the  creditor  from  whom  he  receives  his  instructions, 
or  of  that  intention  being  carried  into  effect.  This  is  an  afiair  of  the  most  important 
nature ;  it  regulates  the  contending  interests  of  all  the  creditors,  and  ought  not  to  be 
left  at  the  mercy  of  every  messenger,  who  may  be  induced  to  return  an  erroneous 
execution;  and  consequently  some  form  or  other,  some  known  or  definite  actus 
legitimuSy  must  be  necessary,  by  which  it  may  be  known  that  the  debtor  is  really 
rendered  bankrupt.  Here  the  messenger  did  not  display  his  blazon ;  he  did  not  touch 
the  debtor  with  his  baton,  nor  do  any  other  act  by  which  the  bystanders  or  the  public 
might  be  apprized  that  he  meant  to  take  him  into  custody ;  for  it  was  impossible,  from 
any  thing  which  passed^  to  say  whether  they  went  into  the  tavern  together  as  friends 
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and  aoquaintances,  or  whether  Monach  was  taken  in  by  a  messenger  in  the  execution  of 
his  dn^.^ 

2d,  With  regard  to  the  reckoning  of  the  60  days,  it  was  fixed  in  Ogilvie  against 
Mercer,  10th  I^cember  1793;  Mor.  Dict»  p.  3343,  that  dies  inceptus  pro  eompleto 
hoMwT  ;  and  it  is  as  unnecessary  now  to  say  any  thing  in  support  of  that  decision,  as  it 
would  be  useless  to  alter  it. 

The  Court)  adopting  the  arguments  of  the  defenders,  were  unanimously  of  opinion, 
that  the  debtor  was  not  legally  rendered  bankrupt  on  the  30th  May  ]  and  that  the  60 
days  must  be  held  as  concluded  the  moment  that  the  sixtieth  free  djay  is  begun ;  and 
for  these  reasons,  they  repelled  the  reasons  of  reduction ;  assoilzied  the  defenders ;  and 
found  them  entitled  to  expences. 


Na  40.       F.C.  N.S.  I.  100.     24  Jan.  1809.     Ist  Div.— Lord  Hermand. 

Pbteb  Campbell  and  Donald  Stbwakt,  Pursuers. 

John  Campbell,  Defender. — Fletcher, 

Oommonty — Game, — One  of  two  co-proprietors  of  a  commonty  is  not  entitled  to  grant 
for  rent  a  lease  of  it  for  shooting  upon  without  consent  of  the  other  co-proprietor. 

The  hUl  or  muir  of  Garras  belonged  in  joint  property  pro  indiuiso  to  Peter 
Campbell  of  Shian,  and  John  Campbell  of  Garras.  It  had  been  possessed  by  the 
tenants  of  each  pasturing  a  certain  number  of  cattle  and  sheep  upon  it  promiscuously. 
Both  the  joint  proprietors  had  also  been  in  the  practice  of  shooting  upon  it,  and  grant- 
iog  permission  to  their  friends  to  shoot  upon  it,  without  objection  by  either,  or  the 
tenants  of  either.  One  of  them  however,  John  Campbell  of  Garras,  was  not  satisfied 
with  this  gratuitous  exercise  of  his  right  to  this  muir  as  a  shooting  field  ;  and  he  deter^ 
mined  to  turn  it  to  account  by  letting  for  a  rent  a  right  of  shooting  on  it.  He  accord- 
ingly granted  the  following  missive,  "  Garros^  17 th  Attgtust  1805.  Messrs.  Barton, 
Macnair,  and  Macintosh.  Gentlemen, — I  hereby  offer  to  let  you  the  Garras  hill  for 
shooting  upon,  for  seven  years  from  this  time,  for  L.5  sterling  of  annual  rent,  and 
beeome  bound  to  give  no  other  person  or  persons  whatever,  excepting  yourselves, 
liberty  to  shoot  thereon.'' 

Barton  and  Macnair  having  accepted  of  this  offer,  shot  upon  the  muir  accordingly  in 
the  years  subsequent  to  the  date  of  it,  without  any  permission  from  the  other  joint 
proprietor,  CampbeU  of  Shian.  This  gentleman  in  the  year  1807,  with  concurrence  of 
Donald  Stewart  his  tenant  on  this  muir,  brought  an  action  against  them,  in  which  the 
sammons  set  forth,  "  That  the  said  defenders  had  traversed  the  hill  of  Garrajs,  which  is 
the  common  property  of  the  said  Peter  Campbell,  and  of  John  Campbell  of  Gkrras, 
and  had  been  in  the  practice  of  shooting  moorfowl  and  other  game  thereon,  to  the 
infringement  of  the  right  of  the  said  Peter  Campbell,  and  to  the  great  annoyance  of  the 
aaid  Donald  Stewart's  sheep  and  cattle  pasturing  on  the  hill  of  Garras ; "  and,  therefore, 
(included  "  that  the  said  defenders  ought  to  be  decerned  and  ordained  to  make  pay- 
ment to  the  said  Peter  Campbell  and  Donald  Stewart,  pursuers,  respectively,  of  the 
9iim  of  Lb 500  sterling  in  name  of  damages,  and  reparation  for  the  trespasses,  encroach- 
ments, and  injury  already  committed  upon  the  property  of  the  said  Peter  Campbell, 
and  upon  the  sheep  and  cattle  of  the  said  [101]  Donald  Stewart,  and  the  loss  and 
damage  sustained  thereby  in  manner  above  mentioned,  &c." 

In  this  action,  the  interlocutor  of  the  Lord  Ordinary  was :  "  Finds  that,  according 
U>  the  idea  of  the  law  entertained  by  the  Lord  Ordinary,  though  game  is  so  far  con- 
sidered as  property  that  the  proprietor  may  exclude  others  from  taking  or  destroying  it 
upon  his  lands,  yet  he  is  not  entitled  to  convert  it  into  pecuniary  gain  by  letting  it  in 
leue  for  a  rent ;  finds  that  though  a  common  proprietor  may  himself  shoot  upon  the 
lands,  or  even  permit  his  friends  to  do  so,  he  is  not  entitled  to  grant  that  unlimited  per- 
mioion  to  an  individual,  as  John  Campbell  of  Grarras  appears  to  have  done  in  this  case 
to  the  defenders,  John  Macnair  and  Philip  Barton,  by  the  missive  of  lease  referred  to  and 

^  Vide  Ewing  against  Jamieson,  17th  May  1800;  Lament  against  Stewarts,  17th 
June  1809. 
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produced ;  finds  that  in  the  year  1807,  the  said  John  Macnair  was  in  the  knowledge, 
both  by  advertisements  and  by  application  for  an  interdict,  that  the  pursuers  were 
resolved  to  protect  the  game  upon  the  common,  as  far  as  the  law  entitled  them  to 
protect  it,  and  that  they  are  entitled  to  damages  as  a  solatium  for  the  trespass  cona- 
mitted  on  their  property ;  finds  no  occasion  for  parole  evidence  in  the  case ;  finds  the 
defenders  liable  in  damages ;  modifies  the  same  to  L.10  sterling ;  and  decerns."  Barton 
being  dead,  JMacnair  reclaimed  against  this  interlocutor. 

Argument  for  petitioner. 

The  pursuers  have  no  property  in  the  game  of  this  muir,  for  by  the  law  of  Scotland 
game  are  res  nnllitis.  They  have  only  a  property  in  the  land.  By  this  they  may  in- 
directly appropriate  the  game  to  a  certain  extent,  since  they  may  prohibit  other  people 
having  no  right  to  this  muir  from  coming  upon  it  either  to  kill  game  or  for  any  other 
purpose.  But  they  have  no  right  to  prohibit  the  petitioner  from  coming  upon  thu  muir, 
for  he  has  permission  to  come  upon  it  derived  from  the  joint  proprietor  of  it,  who  cer- 
tainly must  have  right  either  to  come  upon  it  himself,  or  grant  liberty  to  others  to  do 
so.  Indeed  it  is  admitted,  that  the  joint  proprietor  may  shoot  on  the  common  land 
himself,  or  grant  permission  to  his  friends  to  shoot  on  it  in  the  usual  way.  And  if  he 
may  do  so  at  aU,  it  is  not  easy  to  see  why  he  may  not  do  so  in  the  form  here  used. 
Whether  he  does  it  from  considerations  of  friendship,  or  for  a  pecuniary  return  can 
make  no  difference.  That  is  a  matter  between  him  and  the  person  to  whom  he  grants 
permission ;  no  other  party  has  any  right  to  take  notice  of  it.  Nor  can  it  make  any 
difference  whether  he  grants  permission  for  a  number  of  years  or  for  one.  Indeed, 
when  a  permission  for  a  term  of  years  is  not  recalled  by  the  granter,  his  acquiescence  is 
equivalent  to  a  renewal  of  it  every  year  by  him,  who  no  doubt  is  ready  to  renew  it,  if 
that  could  be  regarded  as  necessary.  The  missive  therefore  contained  a  permission  to 
shoot  on  this  muir  from  Campbell  of  Garras,  as  good  as  any  permission  he  could  grant ; 
and  the  petitioner,  having  such  permission  from  a  common  proprietor,  cannot  be  liable 
in  damages  as  a  trespasser  for  having  shot  there.  As  to  anything  contained  in  the 
missive  that  is  more  than  a  permission  to  the  petitioner  to  shoot,  that  is  not  in  the 
present  question ;  since  the  only  ground  of  action  here  is,  that  the  petitioner  shot  on 
this  [102]  muir ;  and  if  he  is  not  Uable  in  damages  for  doing  that,  he  must  be  assoilzied. 

The  Court  were  of  opinion,  that  in  the  use  of  a  commonty,  the  general  rule  'was 
mdior  est  conditio  prohibentis.  That  from  this  rule  an  exception  must  be  admitted  of 
such  uses  as  were  ordinary.  That  perhaps,  as  an  ordinary  use,  one  joint  proprietor  may 
be  entitled,  without  the  consent  of  the  other,  to  shoot  on  the  commonty  himself,  or  even 
gratuitously  to  grant  permission  to  his  friends  to  do  so.  But  that  a  grant  of  liberty  to 
shoot,  made  by  lease  for  a  rent  in  the  way  here  done,  was  not  at  all  an  ordinary  use  of 
the  commonty ;  and,  therefore,  it  was  not  effectual  without  express  consent  of  both  the 
joint  proprietors. 

Their  Lordships  accordingly  "  Refused  the  petition  without  answers." 


No.  41.         F.C.  N.S.  I.  102.     27  Jan.  1809.     Ist.  Div.— Lord  Armadale. 

David  Hay  and  Others,  Pursuers. — Geo.  Cranstoun  et  J.  S,  More, 

John  Mair  and  Others,  Defenders. — G,  J.  Bell, 

Society. — Public  notification  of  dissolution  of  copartnery  is  required  to  relieve  the 
partners  from  debts  incurred  under  the  firm,  although  at  a  date  subsequent  to  a 
private  agreement  of  dissolution,  as  well  in  cases  of  latent  and  dormant  as  in  those  of 
public  and  active  partners. 

Alexander  Pollock,  merchant  in  Glasgow,  addressed  the  following  missive  to  Alex- 
ander Adamson : 

"  Sir, — As  I  understand  you  are  going  to  New  York,  or  some  other  State  of  America, 
in  order  to  do  business  in  the  merchant  line,  and  more  especially  to  sell  goods  of  the 
manufacture  of  this  country,  I  shall  therefore  at  this  time,  and  every  other  opportunity, 
ship  you  goods  to  any  moderate  amount ;  that  is  to  say,  if  you  make  me  such  remit- 
tances as  may  be  necessary  in  enabling  me  to  ship  not  only  goods  of  my  own  manufacture, 
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bnt  to  pnichase  otheis  that  may  answer  the  markets  you  may  hereafter  acquaint ;  and  I 
agree  to  run  you  one  half  gainers  and  half  losers  in  all  goods  I  ship  you  out>  and  to  allow 
yona  salaiy  of  Jj.^0 per  year,  to  defray  your  own  expence,  and  whole  other  neces-[103]-sary 
expenee  comes  in  the  trade,  such  as  carriage,  freight,  duty,  postages,  &c.  is  to  be  deducted 
off  the  whole  head.  And  it  is  to  be  understood,  that  every  year  you  set  off,  and  give 
me  a  state  of  accounts  or  goods  sold,  whether  the  trade  is  likely  to  do  good  or  bad. 
This  bargain  or  agreement  to  continue  four  years  from  and  after  this  date,  provided 
&e  said  business  be  productive  of  any  profits,  so  as  to  enable  the  same  to  be  carried  on ; 
bat  if  any  of  us  should  alter  our  mind  before  the  said  term  of  four  years  should  expire, 
we  bind  ourselves  to  give  each  other  notice.     In  the  meantime,  I  remain,  &c." 

Adamson  accepted  of  this  offer  by  a  counter  missive ;  and  in  terms  thereof,  Adamson 
for  some  years  acted  in  New  York,  and  Pollock  in  Glasgow. 

Clear  evidence  from  the  correspondence  of  the  parties  was  produced,  by  which  it 
appeared  that  the  transactions  of  the  copartnery  were  extended  to  goods  ordered  from 
England  by  Adamson,  and  were  not  limited  to  those  transmitted  by  Pollock. 

The  parties  afterwards  determined  that  the  agreement  in  this  missive  should  be 
disBolved ;  that  the  transactions  under  it  should  be  wound  up ;  and  that  Adamson 
should  be  entitled  to  all  the  profits,  and  take  upon  himself  all  the  debts  thence  arising. 
Adunson  being  at  this  time  in  Glasgow,  the  parties  subscribed  the  following  missive : 
"We  the  subscribers,  considering  that  in  July  1795,  we  proposed  to  be  engaged  in  joint 
idventures  of  merchandize,  as  expressed  in  the  prefixed  missive,  and  that  certain 
transactions  took  place  in  consequence  thereof  betwixt  us ;  but  having  now  stated  and 
settled  our  accounts,  as  if  no  such  proposal  had  ever  been  made,  and  not  being  inclined 
to  continue  business  in  the  terms  there  proposed,  judging  it  better  for  our  several 
interests  that  any  future  transactions  of  bu3ring  we  eventually  have  with  each  other, 
should  be  done  betwixt  us  as  with  any  other  trade,  we  do  hereby  pass  from  and 
zelinquish  the  proposed  agreement,  as  expressed  in  the  foregoing  missives,  and  discharge 
all  chums  competent  to  each  of  us  against  the  other  in  consequence  thereof.  In 
testimony  whereof,  &c" 

No  public  notification  was  made  of  this  dissolution ;  and  Adamson  again  departed 
to  America. 

In  the  year  1801,  Adamson  returned  to  Scotland,  and  became  bankrupt,  was 
sequestrated,  and  David  Kay  was  appointed  trustee. 

Kay  then  raised  an  action  against  Pollock,  setting  forth,  **  That  the  said  Alexander 
Pollock,  being  the  partner  of  the  said  Alexander  Adamson,  in  trade  and  business  carried 
on  by  him,  and  never  having  been  publicly  separated  from  him,  is  liable  to  the  whole 
ereditois  of  the  said  Alexander  Adamson  in  the  debts  due  to  them  respectively." 

In  defence^  Alexander  Pollock  pleaded,  That  he  could  not  be  liable  for  the  debts  of 
this  copartnery,  in  so  far  as  incurred  subsequently  to  the  date  of  the  private  dissolution 
of  ii.  In  the  copartnery  of  joint  trade  into  which  the  defender  had  entered,  he  was  a 
latent  partner.  No  social  firm  was  used,  nor  did  his  name  at  any  time  appear  to  the 
public.  No  one  therefore  was  deluded  to  contract  on  the  faith  of  his  credit.  As 
Uierefore  the  defender's  connection  in  trade  with  Adamson  was  latent,  [104]  the  dis- 
solution of  that  connection  did  not  require  publication,  29th  November  1774,  Armour 
agsinat  Gibson. 

The  pursuer  pleaded.  That  it  was  a  general  principle  of  law,  well  understood  and 
finnly  established,  that  in  all  cases  where  a  copartnership  has  existed,  the  dissolution  of 
it  mnst  be  published  either  by  special  notification,  or  by  some  other  act  equivalent  to 
notification.  The  public  must  be  warned  that  the  credit  on  which  they  have  hitherto 
c(Hikacted  has  undergone  a  change,  and  that,  in  their  future  dealings,  they  are  not  to 
nly  on  the  past  credit  of  the  copartnery.  It  is  not  necessary  that  the  names  of  the 
partners  should  be  publicly  known,  or  should  appear  in  firm,  or  indeed  that  there  should 
be  any  social  firm  at  all  to  infer  responsibility  to  this  extent,  in  all  who  have  been 
putners  in  the  Company.  All  the  partners,  public  or  latent,  active  or  dormant,  co- 
operate to  create  a  fund  of  credit  on  which  the  public  are  induced  to  contract ;  and 
haying  thus  acquired  a  certain  character  with  the  public,  &jus  qucesitum  arises  to  the 
pablic  to  be  informed  that  the  circumstances  are  changed,  and  that  those  contracting 
mnsi  enquire  again  into  the  foundation  on  which  the  credit  of  the  new  copartnery  rests. 
The  interlocutor  of  the  Lord  Ordinary  (17th  June  1806)  was:  "Finds  sufiicient 
evidence  that  a  copartnership  was  constituted  betwixt  the  defender  Alexander  Pollock, 
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a  manufacturer  at  Anderstou,  and  Alexander  Adamaon,  who,  by  agreement,  was  to 
reside  in  New  York  for  the  purchasing  of  goods  manufactured  in  this  country,  to  be 
sent  out  to  New  York,  and  sold  there  for  their  joint  behoof :  Finds  that  although  by 
the  defender's  letter  of  the  15th  July  1795,  he  agreed  to  send  out  goods  of  his  ovm 
manufacture,  and  to  purchase  others  to  be  sent  out,  the  transactions  of  the  copartneiy 
were  not  understood  to  be  limited  to  such  goods  as  the  defender  sent  out ;  and  that  the 
transactions  of  the  copartnery  were  extended,  and  authorised  by  the  defender  to  be 
extended  to  goods  ordered  by  Adamson  the  American  partner  from  England:  Finds 
that,  by  the  agreement  of  parties,  this  copartnership  was  to  subsist  for  four  years : 
Finds  that  in  1798,  the  defender  and  Adamson  agreed  to  put  an  end  to  this  joint 
copartnership,  but  that  there  is  no  evidence  of  any  notification  thereof  to  the  public,  or 
to  those  transacting  with  Adamson :  Finds,  therefore,  that  the  defender  is  liable  as  a 
copartner  with  Alexander  Adamson,  for  such  debts  and  transactions  as  fell  within,  the 
scope  of  this  copartnery ;  and,  therefore,  before  farther  answer,  appoints  the  pursuer  to 
condescend  upon  such  particular  debts  and  transactions  as  he  contends  the  defender  is 
liable  to  pay  and  fulfil." 

The  cause  then  came  before  the  Court  by  petition  and  answers;  and  from  the 
correspondence  produced,  it  appeared  to  the  satisfaction  of  the  Court,  that  Pollock  was 
not  a  latent  and  dormant  partner,  but  had  conducted  himself  as  a  public  and  active 
member  of  the  copartnership. 

But,  in  deciding  the  cause,  the  Judges  concurred  in  observing,  that  the  principle 
laid  down  in  the  interlocutor  of  the  Lord  Ordinary  was  established  in  the  law  of 
Scotland ;  that  where  a  fund  of  trade  and  credit  has  been  created  by  the  copartnership 
of  a  set  of  individuals,  and  vested  in  a  certain  firm  vnth  which  the  public  have  been 
accustomed  to  deal  and  [105]  contract,  a  published  notification  of  dissolution  or  some 
public  act  equivalent  to  this,  was  necessary  to  relieve  the  partners  from  being  re- 
sponsible for  those  debts  which  might  be  incurred  in  the  name  and  within  the  scope  of 
the  firm.^  That  a  private  dissolution  did  not  extend  farther  than  to  r^[ulate  the 
private  interests  of  the  respective  partners.  That  this  general  rule  of  law  must  be 
observed  in  all  cases,  whether  the  partners  were  active  or  sleeping,  and  whether  their 
names  appeared  in  the  socicJ  firm,  or  whether  the  social  firm  consisted  only  of  one 
name ;  and  that  the  case  of  Armour  and  Gibson,  29th  November  1774,  had  for  a  long 
time  been  considered  to  be  erroneously  decided,  and  could  no  longer  be  regarded  as  a 
precedent. 

The  interlocutor  of  Court  (20th  December  1808)  was,  Adhere  to  the  interlocutor  of 
the  Lord  Ordinary  reclaimed  against 

And  (27th  January  1809)  a  reclaiming  petition  was  refused  without  answers. 

[Cf.  Partnership  Act,  1890,  s.  36  (3) ;  Mann  v.  Sinclair,  6  R  1078,  i>a««»».] 
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IsoBELLA  Moffat,  Vmsn^T.^—Caihcart  et  B.  Bell. 

IsOBKLLA  Moffat  and  Alexander  Moffat,  Defenders. — Corbet  et  CocMmm. 

TerwT — CoMLS  Amissionis. — Not  necessary  specially  to  prove  the  casus  amissionis  of 
an  heritable  bond  of  annuity  granted  by  a  husbsmd  to  his  wife  after  marriage,  which 
was  kept  in  the  house,  and  was  not  followed  by  infeftment. 

The  pursuer  married  the  deceased  William  Moffat  in  1793.  There  was  no  previotts 
contract  of  marriage.  In  1794,  before  the  marriage  had  subsisted  a  year,  and  before 
the  birth  of  a  child,  William  Moffat  executed  an  heritable  bond  of  annuity  in  favour  of 
the  pursuer,  by  which  he  provided  her  in  a  certain  sum  of  money  yearly,  his  house,  and 
various  other  articles. 

William  Moffat  was  long  in  an  infirm  state  of  health  ;  and  he  thought  proper  at  two 
different  times,  during  the  subsistence  of  the  marriage,  to  leave  his  own  house  and  to 
desert  his  wife.  The  first  time  he  went  to  the  house  of  a  nephew,  William  Clark ;  and 
the  last  time  he  went  to  the  houpe  of  the  defender,  Alexander  Moffat,  in  whose  favour 

^  24th  May  1791,  Sorley,  Diet.,  vol  iv.  p.  288. 
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he  afterwards  diaponed  his  vhole  estate,  to  the  prejudice  of  the  other  defender,  his  only 
ehiki,  then  little  more  than  foar  years  of  fu^e. 

It  is  umecessary  to  report  the  history  of  these  family  quarrels.  The  allegation  of 
die  ponaer  was,  that  her  hnshand's  mind  was  weakened  by  his  bodily  disease,  and  that 
he  bad  been  spirited  away  by  his  relations.  The  allegation  of  the  other  party  was,  that 
the  pursuer  had  treated  him  harshly.  But,  in  an  action  of  aliment  and  adherence 
before  this  Courts  decree  was  pronounced  in  &your  of  the  wife. 

In  the  course  of  these  disputes,  the  pursuer's  bond  of  annuity  dieiappeared,  and  a 
«»clus]on  for  exhibition  was  included  in  the  summons  for  aliment  and  adherence 
Lord  Cullen,  who  was  Ordinary  in  that  case,  pronounced  repeated  interlocutors,  ordain- 
ing the  defender  to  produce  the  bond,  and  holding  him  as  confest  as  to  its  tenor  and 
eontentsL  The  bondi,  however,  was  not  produced ;  and  William  Moffat  died  soon  after 
the  termination  of  that  process. 

Upon  this,  the  pursuer  commenced  the  present  action,  against  the  one  defender  as 
heiDg  in  possession  of  her  husband's  estate,  and  against  the  [119]  other  as  his  heir,  and 
ti  being  engaged  in  an  action  for  recovery  of  the  estate. 

In  support  of  her  action,  the  pursuer  produced  two  adminicles;  Istj  A  scroll  or 
copy  of  the  bond  in  question ;  2^/y,  A  personal  bond  which  had  been  granted  unieo 
amUxtu  with  it,  upon  the  narrative  of  ''  the  uncertainty  of  this  life,  and  to  prevent  any 
questions  which  might  arise  in  case,  of  my  death  within  sixty  days  herefrom,  if  the 
same  should  so  happen,  and  my  heir  attempt  a  reduction  of  this  provision  (the  heritable 
bond  of  annuity)  as  executed  on  death-bed,  I,  in  special  warrandice  thereof,  &c" 

With  regard  to  the  casus  amissianis,  the  defender  stated  in  substance,  that  the  bond 
was  only  meant  to  prevent  the  widow  from  being  left  without  provision  in  the  event 
of  her  husband's  death  within  year  and  day.  That  her  father  had  granted  a  counter 
obligation ;  and  that,  on  the  expiry  of  the  year,  the  pursuer  thinking  her  legal  provision 
would  be  better  than  the  conventional,  the  papers  were  mutually  exchanged  and  given 
op,  and  afterwards  lost  or  destroyed. 

The  pursuer  stated,  that  the  deed  executed  by  her  father  was  not  for  any  specific 
nun,  and  that  it  did  not  mention  the  bond  of  annuity,  and  also  that  it  was  in  her  own 
favour,  and  might  never  have  benefited  her  husband.  As  to  the  casus  amissioms,  she 
maintained  that  the  bond  must  have  been  carried  away  by  her  husband,  or  by  the 
defender,  Alexander  Mofiat,  when  he  removed  from  the  house,  at  which  time  she  was 
at  her  mother's,  who  waa  dying,  and  great  part  of  the  furniture  of  the  house  was  carried 
away  in  her  absence,  and  orders  were  left  in  the  neighbouring  village  not  to  give  her 
oedit  for  any  article  on  her  husband's  account.  The  general  history  of  these  &mi]y 
disputeSi  and  what  took  place  thereon,  she  offered  to  prove ;  but  she  stated  that,  though 
these  would  infer  a  strong  presumption  of  the  fact^  she  could  not  undertake  a  proof  of 
the  specific  tlieft  of  the  bond  of  annuity,  as  it  would  just  be  carried  off  with  the 
fninitiue,  and  was  never  again  seen.  Upon  this,  therefore,  she  argued  in  point  of  law 
thafei  from  the  nature  of  the  deed,  it  was  not  necessary  to  prove  any  specific  casus 
WHttssionu, 

The  Court  ordered  memorials. 

Aigument  for  the  defender. 

In  every  action  of  this  kind,  it  is  necessary  that  the  pursuer  should  prove  that  the 
deed  in  question  has  been  lost  or  destroyed,  in  such  a  manner  as  to  exclude  the 
possibility,  or  at  least  any  reasonable  presumption,  of  its  having  been  put  away  in 
consequence  of  being  retired,  or  being  voluntarily  discharged,  as  otherwise  persons 
might  avail  themselves  of  this  action,  for  the  purpose  of  rearing  up  deeds  already 
eitiDguished  by  payment,  or  discharged  for  valuable  considerations.  The  law,  there- 
fore, in  eveiy  case  where  the  deed  sought  to  be  redintegrated  admits  of  being  discharged 
or  extinguished  by  cancellation,  requires  proof  that  it  has  ceased  to  exist,  or  cannot  be 
reeovend  from  some  circumstances  inconsistent  with  the  possibility  of  its  having  been 
extisguished  by  the  act  or  consent  of  the  party  having  right  to  it,  and  the  power  of 
diieharging  or  extinguishing  [120]  it.  Donald  against  Kirkaldy,  2l8t  July  1787,  and 
the  authorities  therein  referred  to.  Siaivy  b.  iv.,  tit.  32,  s.  3.  Erskine^  b.  iv.,  tit.  1, 
s.54. 

Aigmnent  for  the  pursuer. 

The  case  of  Donald  against  Kirkaldy  is  a  special  one.    The  interlocutor  bears :  "  In 
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respect  of  the  special  circumstances  appearing  in  evidence  in  this  case,  they  assoilzie  the 
defender,  and  decern."  And  the  truth  was,  that  in  that  case  it  was  proved,  that  the 
pursuer's  author  had  consented  to  the  destruction  of  the  deed  in  question. 

The  rules  of  law  upon  this  pointy  though  very  general,  are  extremely  simple.  And 
whether  a  special  proof  of  casus  amissionia  is  necessary  or  not  depends  entirely  upon 
another  question,  whether  the  deed  is  in  law  language  retirable  or  not  retirable ;  that  is, 
whether  it  is  or  is  not  such  as  is  usually  retired  by  cancellation.  Stair,  b.  iv.,  tit  32, 
s.  3.     Ersk.,  b.  iv.,  tit.  1,  s.  54. 

To  ascertain  this  point,  it  is  only  necessary  to  enquire  what  ia  the  prima  facte 
presumption  when  any  deed  which  is  admitted  to  have  existed  disappears.  Where  the 
natural  presumption  is,  that  the  purpose  of  the  deed  has  been  accomplished,  then  it  is 
a  retirable  deed.  Where  the  natural  presumption  is,  that  the  object  of  the  deed  has 
been  defeated,  either  legally  or  illegally,  voluntarily  or  involuntarily,  it  is  not  a  retir- 
able deed. 

Thus  a  bill  when  retired  is  supposed  to  have  been  paid,  without  any  dischaige  being 
necessary,  because  it  was  granted  with  the  view  of  being  paid  and  retired,  and  this  is 
the  common  course  of  business.  It  is  therefore  a  retirable  deed,  and  a  special  casus 
amissionis  is  necessary.  In  like  manner,  a  bond  is  meant  to  be  retired  upon  payment 
being  made;  and,  therefore,  when  it  disappears,  payment  is  presumed,  and  a  special 
casus  amissionis  is  required.  In  both  these  cases,  the  object  of  the  writing  is  supposed 
to  have  been  accomplished  when  it  disappears. 

A  disposition,  on  the  other  hand,  may  be  destroyed  no  doubt,  but  when  this  is 
done,  in  whatever  manner  or  for  whatever  purpose  it  may  be,  the  object  of  the  parties 
in  executing  it  is  defeated;  it  was  granted  for  the  purpose,  not  of  being  retired  on 
payment,  or  by  cancellation,  but  to  remain  constantly  with  the  grantee.  The  intention 
of  parties,  therefore,  is  defeated,  not  accomplished,  by  the  destruction  of  the  deed; 
accordingly,  the  custom  is  to  declare  this  by  a  counter  deed ;  and,  therefore,  the  law 
does  not  require,  in  such  a  case,  any  proof  of  casus  amissionis  from  the  pursuer,  but 
compels  the  defender  to  prove  the  reverse.  Lithgow  against  Murray,  22d  January 
1680,  Stair,  Inglis  against  Charteris  and  Hay,  June  1712,  Fount.  In  like  manner, 
a  bond  of  interdiction,  1662,  July  26.     Miltown  against  Milntown,  Stair, 

But  a  bond  of  annuity  is  of  this  latter  description.  It  is  not  like  a  bill  or  a 
common  bond  granted  payable  at  a  particular  day,  and  meant  to  be  retired  upon 
payment.  But  it  is  granted  for  an  indefinite  time.  It  is  meant  to  remain  constantly 
with  the  grantee;  and,  therefore,  when  it  disappears  during  the  grantee's  life,  the 
object  of  parties  is  held,  as  in  the  case  of  a  disposition,  to  have  been  altered  or 
defeated ;  not  as  in  the  case  [121]  of  bills,  &c.  to  have  been  accomplished ;  and,  con- 
sequently, no  proof  of  casus  amissionis  is  required. 

These  arguments  are  strengthened  by  the  consideration  that  the  bond  in  question 
was  kept  in  the  house,  and,  consequently,  under  the  power  of  the  husband. 

The  pursuer  also  referred,  in  support  of  her  reasoning,  to  Gosford,  22d  January  1672, 
Cranstoun  against  Swinton,  with  regard  to  a  contract  of  marriage ;  and  pleaded  that  the 
bond  in  question,  being  intended  to  supply  the  want  of  a  contract,  must  be  subject  to 
the  same  rules  in  point  of  law. 

The  case  was  put  up  for  advising  (7th  July  1808),  when,  in  consequence  of  some 
discussion  which  took  place,  the  Court  ordained  the  parties  to  give  in  condescendences 
of  what  they  alledged,  and  would  undertake  to  prove. 

The  defenders  did  not  put  in  any  condescendence. 

The  pursuer  gave  in  a  condescendence,  shewing  that  all  the  circumstances  relating  to 
the  tenor  and  the  cause  of  granting  the  bond  were  proved ;  and  with  regard  to  the  casus 
amissionis,  she  stated,  *'  This  article  the  pursuer  humbly  conceives,  for  the  reasons  stated 
in  her  memorial,  it  is  not  incumbent  on  her  to  prove." 

No  proof  was  taken;  and  the  Court  (24th  December  1808)  found  the  "  Gasus  amis- 
sionis of  the  bond  and  the  tenor  thereof,  as  libelled,  proven."  And,  on  31st  January 
1809,  a  reclaiming  petition  was  refused  without  answers. 
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No.  45.     F.C.  N.S.  L  121.     1st  Feb.  1809.     2nd  Div.— Lord  Meadowbank. 

John  Forbes,  Pursuer. — Cranstoun  et  Lumsden. 

Alexander  Auderson,  Defender. — MKenzie. 

Game — Servitude. — ^A  servitude  of  pasturage  does  not  include  a  right  of  killing  game  on 
the  servient  tenement. 

Mr.  Forbes  of  New  was  proprietor  of  the  forest  of  Bunzeach,  in  which  he  was  infeft 
cum  OMeupaiiambus  et  venaiionibus,  Mr.  Anderson  had  a  servitude  of  pasturage  and  of 
fenl  and  divot  over  the  forest  for  several  of  the  farms  of  his  estate  of  Candacraig. 
While  a  process  of  division  of  this  forest  was  in  dependence,  Mr.  Forbes  (in  August 
1806)  presented  a  bill  of  suspension  and  interdict,  praying  that  Mr.  Anderson  might  be 
prohibited  from  killing  game  of  any  kind  upon  or  within  the  limits  of  the  forest. 

[122]  The  bill  of  suspension  was  passed  and  the  interdict  granted  by  Lord  Justice- 
Clerk  (15th  August  1806),  and  the  case  having  come  before  Lord  Meadowbank,  his 
Lordship  suspended  the  letters  simpUciter^  and  continued  the  interdict  (11th  February 
aod  6th  June  1807). 

The  Court  (2l8t  June  1808)  adhered  to  these  interlocutors  on  consideration  of  a 
petition  and  answers. 

The  charger  brought  the  case  before  the  Court  a  second  time  by  petition.  He  was 
allowed  to  put  in  an  additional  petition ;  and  they  were  followed  by  answers. 

Argument  for  the  chaifger. 

By  the  Eoman  law  wild  animals  were  accounted  res  ntdlius,  liable  to  become  the 
property  of  the  occupant.  The  occupation  of  them  could  not  be  prevented  directly. 
The  only  method  of  preventing  it  was  by  securing  the  places  where  they  were  from  the 
ipproach  of  strangers.  The  proprietors,  who  had  this  in  their  power,  could  thus 
imdoiibtedly  prevent  their  occupation ;  but  any  person,  who  had  a  right  to  come  upon 
the  lands,  could  not  be  hindered  from  killing  the  game  which  he  found  there.  Even 
trespassers  upon  the  property,  though  they  might  be  punished  for  the  trespass,  were 
entitled  to  appropriate  to  themselves  the  game  which  they  killed. 

These  maxima  have  been  universally  received  as  the  ground  work  of  European  juris- 
pnidence  on  this  point,  though  they  have  been  variously  modified  according  to  the 
various  situations,  manners,  and  governments  of  different  kingdoms ;  and  particularly 
many  restrictions  originating  in  a  great  degree  in  the  fondness  of  the  modems  for  the 
pleesores  of  the  chase,  have  been  introduced,  such  as  relate,  Ist^  To  the  season  of  the 
jear,  the  breeding  and  moulting  times,  &c.  2dy  The  methods  of  killing  game  (v. 
Blackstone,  b.  ii.  p.  212,  33  Henry  VIIL  c.  6,  2  and  3  Ed.  VI.  c.  14,  1  James  I.  c.  27). 
H  The  qualifications  of  the  persons  entitled  to  kill  game  (13  Rich.  XL  Ord.  Car.  VI.  of 
Fnnce,  1366,  1  James  L  c.  27,  Stat.  1621,  c.  31). 

These  three  classes  comprehend  the  whole  regulations  with  regard  to  the  game  in 
England  and  in  this  country.  Excepting,  as  bestowed  by  them,  no  proprietor  has  a 
more  complete  right  of  property  in  the  game  than  was  enjoyed  under  the  Eoman  law ; 
iDd,  consequently,  whatever  power  he  may  have  to  prevent  or  to  punish  trespasses,  he 
cumot  prevent  any  person  who  is  legally  upon  his  estate,  and  who  is  properly  qualified, 
from  killing  game  in  legal  time,  and  with  legal  weapons. 

But  the  charger  can  legally  go  when  he  pleases  with  his  family  or  friends  upon  the 
forest  of  Bunzeach,  in  virtue  of  his  servitude. 

Servitudes  of  pasturage,  feal  and  divot,  &c.  cannot  be  fully  enjoyed  unless  the 
owner  of  the  dominant  tenement  is  entitled  at  all  times  to  traverse  the  servient,  because 
it  may  be  necessary  or  convenient  to  do  so,  for  the  use  of  the  servitude.  Being  therefore 
le^Uy  upon  the  lands,  he  cannot  be  prevented  from  killing  game  by  the  suspender,  who 
hdds  his  property  subject  to  this  servitude. 

The  suspender  is  forced  to  maintain,  that  there  is  an  exclusive  property  in  game ; 
hot  for  this  there  is  no  foundation :  It  is  a  mistake  to  say,  that  game  as  being  res  ntdlius 
•m/  domini  regis,  and  that  therefore  charters,  cum  aucupaiionibtts  or  cum  libera  faresta 
^  wrrena,  convey  an  exclusive  [123]  right  to  the  property  of  game.  Blackstone,  who 
maintains  that  this  is  the  law  of  England  (voL  ii.  p.  417)  stands  single  in  his  opinion ; 
and  he  has  been  successfully  combated  by  his  commentator  Mr.  Christian,  whose  argu- 

r.c.  VOL.  I,  8 
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mente  are  considered  as  well  founded  by  English  lawyers  (Jacob's  Law  Diet.  tit.  Game). 
That  bona  vacantia,  in  many  cases,  belong  not  to  the  King,  but  to  the  first  occupant,  is 
stated  by  Blackstone  himself.  Blackgtone,  vol.  i.  p.  295.  With  us,  Stair,  b.  11,  tit. 
5,  and  Ersk.  b.  2,  tit.  1,  s.  10,  are  express  upon  this  point ;  and  mention  the  very  few  ex- 
ceptions with  regard  to  wild  animals  which  are  inter  regalia^  as  the  only  instances  of 
any  property  a£fecting  them  at  all. 

That  there  was  no  property  in  the  game  in  general,  is  evident  from  the  method 
which  Kings  and  landed  proprietors  have  been  obliged  to  resort  to,  in  order  to  acquire 
a  property  in  some  kinds  of  it;  such  were  the  parks  of  the  Norman  nobility,  the 
deerfalds  of  the  SaxonSi  and  the  forests  of  the  English  Kings ;  and  such  also  was  the 
free  warren,  which  expressly  signifies  an  enclosure ;  and  though  wild  birds  would  not 
be  confined,  a  power  was  given  by  such  grants  to  prevent  trespass,  and  so  to  to  appro- 
priate them  as  to  render  game  killed  within  the  limits  incapable  of  legal  appropriatioii 
by  any  persons  not  having  permission  from  the  owners  of  the  warren,  which  was  not  the 
case  in  lands  where  no  such  grant  existed. 

All  these  franchises  of  forest,  chase,  park,  and  warren,  plainly  recognize  the  prin- 
ciple, that  before  any  individual  in  the  state,  even  the  King  himself,  can  have  an 
exclusive  right  to  hunt  in  a  pl&rticular  place,  or  to  prevent  others  from  killing  wild 
animals  there,  it  must  be  appropriated  by  natural  or  by  civil  possession ;  and  this  is 
distinctly  laid  down  in  numberless  authorities  {Baeon^s  Ab.  vol  iiL  p.  326).  A  grant  of 
these  franchises,  therefore,  was  not  made  in  order  to  entitle  the  grantee  to  kill  g^me 
himself,  but  that  he  might  be  able  to  prevent  others  from  killing  game  over  a  particular 
district  (Forest  Laws,  p.  107.— 11.     Coke,  87). 

Previous  to  the  reign  of  Elizabeth,  the  greatest  part  of  England  was  unindosed,  and 
there  was  no  right  to  prevent  any  person  from  shooting  or  hunting  (Willican's  Ab.  1, 
432).  This  is  proved  by  the  exce{>tions  introduced  by  special  statutes  (11  Hen.  VIL 
c.  17,  19  Hen.  YII.  c.  12,  as  to  pheasants  and  herons)  and  no  general  prohibition  was 
introduced  till  7  James  I.  c.  11. 

The  same  system  may  also  be  traced  in  the  law  of  Scotiand.  Game  with  the 
exception  of  deer,  and  perhaps  swans,  became  the  property  of  the  first  occupant^  except 
in  parks  and  privileged  places  (Chalmer's  Caledonia,  p.  765,  note).  A  grant  of  free 
warren,  &c,  was  not  necessary  as  a  licence  to  kill  game ;  it  was  a  mere  title  of  exclusion 
in. respect  of  the  district  over  which  the  franchises  was  extended  {Balfour,  p.  543). 

Even  land  itself  was  not  completely  appropriated  in  Scotland  till  the  1686.  Till 
that  time  promiscuous  pasturage  took  place  as  soon  as  the  crop  was  carried  in ;  and 
though  a  man  might  drive  his  neighbour's  cattle  off  his  estate,  he  could  not  poind  them 
nor  prosecute  for  trespass  (Stair,  b.  2,  tit.  3,  s.  67).  While  land  was  in  this  state, 
nothing  but  trespasses,  as  on  growing  com,  woods,  or  franchises,  were  considered  as 
encroachments  on  property.  Accordingly,  our  earlier  game  laws  refer  merely  to  lands 
in  that  situation ;  and,  by  obvious  implication,  permit  the  chase  to  be  [124]  followed 
every  where  else  with  impunity  (1535,  cap.  12,  1599,  cap.  210,  1685,  cap.  20,  1551, 
cap.  51). 

The  Act  1707,  chap.  13,  at  last  prohibited  setting  dogs  and  nets  at  any  time  without 
the  permission  of  the  proprietors;  but  a  right  to  kill  game  by  other  legal  methods 
without  consent  is  thereby  implied.  From  t^at  time,  however,  ideas  of  exclusive  pro- 
perty in  land  have  been  gradually  strengthening,  and  the  feelings  of  the  country  and  of 
lawyers  were  prepared  for,  and  were  expressed  by  the  decision,  16th  June  1790,  Earl  of 
Breadalbane  against  Livingstone. 

From  these  considerations,  it  is  obvious  that  game  in  Scotland  is  res  ntdlius,  and 
becomes  the  property  of  the  first  occupier ;  and  that  the  only  method  by  which  the 
proprietor  can  legally  preserve  it,  is  by  excluding  strangers  from  his  lands ;  a  power 
which  he  relinquishes  by  granting  a  servitude  of  pasturage,  at  least  in  favour  of  the 
inhabitants  of  the  dominant  tenement. 

Upon  these  principles,  the  charger  combated  the  argument  that  charters  cum  aucu- 
pationibus  et  venaHonibus  implied  that  game  was  inter  regalia;  he  maintained  that 
their  object  was  to  exclude  the  franchises  of  others,  not  to  create  any  franchises  in  the 
grantee;  and  in  further  illustration  of  his  argument,  reference  was  made  to  Graig, 
lib.  ii.  dieg.  8,  s.  13,  Stair,  b.  2,  tit.  13,  s.  76 ;  and  Erskine,  b.  ii,  tit.  6,  s.  6, 

Answer  for  the  suspender : 

I.  As  to  the  extent  of  the  servitude, 
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In  the  argument  of  the  petitioner,  it  is  conceded  that  the  servitude  gives  directly  no 
ri^t  but  that  of  pasturing  the  cattle  of  certain  farms,  and  cutting  fuel  for  those  farms ; 
and  that  the  right  of  widking  over  the  farm  is  implied  only  in  so  far  as  it  is  necessary 
iot  feeding  theee  cattle,  and  cutting  and  carrying  off  this  fuel ;  but  he  maintains  that 
this  right  of  walking  is  to  be  adapted  to  the  highest  possible  enjoyment  of  this  pastur- 
age, and  which  is  just  saying,  in  other  words,  that  the  servitude  of  pasturage  is  to 
receive  the  most  fovourable  and  ample  interpretation  possible. 

This  ia  in  direct  contradiction  to  our  law;  servitudes  are  exceptions;  and  it  is  a 
genend  rule  of  the  law  of  Scotland  that  exceptions  must  be  strictly  interpreted.  Brown 
agvDst  Countess  of  Dalhousie,  25tJti  May  1808,  Innes  against  Kerr,  12th  January  1808. 
Servitudes  in  particular  are  subject  to  this  strict  interpretation.  We  admit  no  servi- 
tudes but  predial  ones,  ubi  prcedium  servit  prcedio ;  and  they  are  always  confined  to 
what  is  necessary  for  predial  utility.  Ersk.^  b.  ii.,  s.  33  and  34.  Kilk.  Servitude  No.  2, 
aad  Brace  Beveridge  against  Marshall,  9th  December  1808. 

At  all  events,  this  rule  of  strict  interpretation  must  apply  when  the  use  which  is 
dsimed  of  the  servient  property  is  not  the  direct  or  primary  object  for  which  the  servi- 
tode  was  constituted,  but  secondary,  and  granted  only  by  implication  from  its  being 
MceBBary  to  the  primary.  Pandects,  Pothier,  de  Servitudibus,  art  38  and  39.  It  is 
evident  that  the  adjective  and  secondary  species  of  servitude  which  is  only  allowed, 
beoanse  it  is  necessary  to  the  exercise  of  the  primary,  can  be  allowed  only  in  so  ftir  as 
it  is  necessary  to  the  primary;  and,  consequently,  the  charger's  right  of  walking 
[126]  in  the  lands,  which  is  merely  a  consequence  of  his  right  of  pasturage,  can  only 
be  possessed  by  him  in  so  'far  as  it  is  necessary  for  the  proper  enjoyment  of  the  primary. 
It  is  a  mistake  to  say  that  walking  is  perfectly  harmless ;  and,  therefore,  that  a 
penon  having  a  servitude  of  pasturage  is  entitled  to  walk  over  the  servient  tenement  at 
all  times  and  at  all  hours.  No  better  test  of  this  can  be  given  than  by  this  simple 
qneetion.  Would  proprietors  of  unindosed  lands  be  willing  to  give  their  neighbours  an 
unlimited  jus  spatiandi  f  At  any  rate,  it  is  absurd  to  say  that  shooting  is  perfectly 
bazmless,  for  whatever  care  may  be  used,  some  damage,  were  it  only  in  disturbing  the 
cattle,  is  always  done. 

It  may  be  impossible,  no  doubt,  to  say  for  what  purpose  the  dominant  owner  comes 
upon  the  servient  tenement  with  mathematical  accuracy,  but  a  tolerable  estimate  can 
always  be  formed,  perfectly  sufficient  for  preserving  the  property  from  trespass ;  and 
▼here  a  man,  entitled  to  pasture  his  cattle,  comes  upon  the  lands  for  the  purpose  of 
ihooting,  there  can  be  no  doubt  upon  the  matter. 

The  Boman  law  accordingly  is  hostile  to  the  charger's  argument,  no  such  implied 
•erritude  being  mentioned  in  any  passage  of  it.     Pandect,  Pothier,  de  Servit. 

XL  As  to  the  right  of  property  in  game : 

There  is  no  occasion  to  maintain  that  game  belongs  to  the  Crown  as  a  regale.  It 
ia  perfectly  sufficient  if  the  right  of  killing  game,  ihejus  venatumis  et  aucupationis,  as  a 
part  of  the  right  of  property  in  land  is  feudally  vested  in  the  Crown  and  its  grantees  of 
Isnded  property. 

Game,  to  be  sure,  is  not  capable  of  full  appropriation  like  cattle,  nor  can  it  be 
itricUy  said  that  any  particular  animals  are  the  fruits  of  any  particular  piece  of  land  on 
which  they  are  found ;  since  they  may  have  come  upon  it  after  being  reared  on  other 
luid.  But  it  is,  nevertheless,  quite  certain  that  all  game  is  the  fruit  of  the  land ;  and 
it  is  very  nearly  quite  certain  that  ordinary  game  is  the  fruit  of  the  land  on  which  it  is 
foond. 

In  this  situation,  it  seems  unavoidable  to  consider  the  killing  of  game  on  an  estate, 
•8  one  of  the  uses  of  the  lands  falling  under  the  general  right  of  property,  like  gathering 
wild  fruits  or  mushrooms  upon  it.  And  consequently  a  stranger,  who  kills  game  upon 
another  person's  estate,  is  not  a  mere  trespasser  on  the  lands ;  he  is  a  spoiler  of  the  game. 

There  are  no  provisions  on  this  subject  in  the  Roman  law,  but  that  was  probably 
from  their  disregard  of  the  amusement  of  hunting.  In  modem  Europe,  very  different 
ootioDs  prevail  When  the  Sang  came  to  be  r^arded  as  universal  proprietor  of  the 
kingdom,  it  was  scarcely  possible  to  hesitate  in  admitting  that  the  game  of  that 
kingdom,  which  were  reared  and  found  altogether  upon  his  territory,  belonged  to  him ; 
•pd  when  the  Crown  made  grants  of  the  lands  in  fee  to  subjects,  without  any  reserva- 
tioD,  the  right  of  killing  game  upon  the  lands  passed  to  the  grantee  as  a  part  of  the  full 
right  of  property. 
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Though  in  a  certain  sense,  therefore,  the  property  of  the  game  was  in  the  proprietors 
of  estates,  yet  the  ancient  modes  of  hunting  and  hawking  were  rather  inimirikl  to  a 
strict  observance  of  their  exclusive  [126]  powers,  because  game,  raised  on  one  estate, 
would  generally  fly  or  run  to  the  next  Accordingly  great  laxity  prevailed ;  and  it  may 
naturally  be  presumed  that  no  proprietor  was  prevented  from  hunting  and  hawking 
over  all  the  neighbourhood. 

This  general  toleration  was  very  natural ;  but  it  could  not  a£fect  the  right  of  any 
proprietor  to  exclude  others  from  his  lands,  who  chose  to  do  so,  and  this  accordingly 
was  very  often  done. 

In  England  the  King  most  rigorously  enforced  his  exclusive  right  upon  his  own 
estates.  Coke^  vol.  iv.  p.  320.  The  royal  forests  were  not  inclosures,  nor  was  it  in 
virtue  of  any  right  derived  from  inclosure,  that  the  King  became  proprietor  of  the 
game  which  they  contained.  The  forests  were  neither  more  nor  less  than  great  tracts 
of  land  belonging  to  the  King,  on  which  he  chose  to  exert  with  severity  his  jus 
venationis  et  cmcupcUioniSy  by  an  express  and  general  prohibition  under  penalties  and 
an  establishment  for  enforcing  it.  In  fact,  the  King  could  not  make  forests  except  on 
lands  which  were  his  own  property.     Coke,  vol.  iv.  p.  300,  do.  p.  293,  do.  p.  301. 

It  appears  clearly,  then,  that  at  common  law,  he  had  a  right  venationis  et  aucupaiionu^ 
as  part  of  his  right  of  property,  but  as  a  distinct  and  important  part  of  it ;  and  that  tihe 
establishment  of  forests  was  only  a  special  regulation  for  enforcing  those  rights  in 
particular  place& 

Private  proprietors,  though  they  had  a  right  to  the  killing  of  game  on  their  own 
property,  yet  they  had  no  power  of  enforcing  this  by  any  general  prohibition  like  the 
erection  of  a  forest  But  the  King,  having  made  forests  on  his  own  lands,  granted 
away  this  right  to  individuals,  or  he  erected  the  lands  into  a  forest  in  the  grant  by 
which  he  conveyed  them.  In  this  way,  these  rights  of  forestry  came  into  private 
hands. 

This  reasoning  is  corroborated  by  the  circumstance  that  mere  inclosure  does  not 
create  a  forest  or  park,  which  it  must  do  if  the  reasoning  of  the  charger  were  correct 
Bacon,  voce  Game. 

In  Scotland  the  same  rules  prevailed ;  and  there  is  little  doubt  that  the  right  of  the 
Crown  to  these  forests  rested  on  the  same  foundation  as  it  did  in  England.  Vide 
charter  by  Alex.  II.  to  the  Monks  of  Melrose ;  charters  of  Robert  I.,  No.  38 ;  Marquis 
of  Atholl  against  Fascallie,  24th  June  1680,  Stair.  . 

In  England  proprietors  of  land  had  these  rights  even  independent  of  special  grants 
from  the  Crown.  Bacon,  vol.  ii.  p.  419,  stat  iL  Henry  VII.  c.  17.  And  so  far  from 
shooting  never  having  been  restrained  till  the  reign  of  James  I.  the  fact  is,  that  it 
never  was  free  at  all  without  tolerance,  and  not  since  his  time  without  special  licence, 
1  Ja.  I.  c.  27. — 7  Ja.  I.  c.  11. 

The  law  of  Scotland  is  equally  clear  on  all  these  points.  A  right  of  aucupaiio  and 
venatio  always  formed  a  part  of  the  common  notion  of  full  property,  but  a  distinct  paiij 
of  it,  fully  recognized  as  such.  Chartulary  of  Melrose,  charters  of  Robert  L,  No.  38 
and  46,  render  it  evident,  that  grants  of  this  kind  were  not  made  merely  with  the  view 
of  exempting  the  grantees  property  from  the  exercise  by  others  of  the  pretended 
general  privilege  of  the  neighbours  to  kill  game  upon  it  Indeed  there  was  no  use  for 
such  an  exemption.  For  no  instance  can  be  [127]  produced  in  Scotland  of  any  grants 
of  forestry  over  the  lands  of  other  people,  nor  is  any  instance  produced  of  such  a  grant 
of  exemption  made  in  direct  words,  which  it  surely  would  have  been  in  some  cases  if  id 
had  been  commonly  intended  that  such  charters  eiiould  convey  them. 

The  conclusion,  therefore,  is,  that  the  right  of  killing  game  was  regarded  as  i^ 
distinct  part  of  the  right  of  property  in  lands  in  Scotland.  ' 

In  further  corroboration  of  his  reasoning,  the  suspender  referred  to  the  Scotal 
statutes  1621  and  1707,  as  to  the  right  of  killing  game ;  and  also  to  the  law  of  France^! 
art  Jurisprudence,  Diet.  Encyclop.  sub-article,  chap. 

Upon  considering  these  papers,  the  Court,  moved  by  the  nature  of  the  right  ofl 
servitude,  unanimou^y  adheied  to  the  interlocutor  complained  of,  1st  February  1809. 
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No.  46.     F.C.  KS.  I.  127.     1  Feb.  1809.     2nd  Div.— Lord  Juatice-Clerk. 

James  Milne  and  Company,  Pursuers. — Cathcart. 

James  Miller,  Defender. — Btt>chanan. 

Sale—Periculum. — Periculum    rei    venditae  nondum    traditae  egt    venditorisj   when 
defiveiy  is  stipulated  at  a  certain  place  different  from  the  place  of  sale. 

The  pursuers  sold  a  quantity  of  grain  to  the  defender  by  the  following  missive  : 
^G^rangemouth,  6th  July  1805,  Sir,  We  make  you  offer  of  300  boUs  barley,  now  in 
Bainsford  Granaries,  at  28s.  6d.  per  boll,  payable  by  biU  at  three  months  from  this 
date;  &e  barley  to  be  delivered  at  Stirling-shore  at  the  mast,  as  soon  as  we  can  find  a 
eonyement  opportunity."  To  this  missive  the  defender's  brother  answered :  Gentlemen, 
I  hereby  accept  of  the  300  bolls  of  barley,  of  which  I  have  received  sample,  in  terms  of 
jour  offer  of  this  date." 

On  the  20th  of  the  same  month,  the  pursuers  shipped  the  grain  on  board  a  vessel  of 
Iheir  own ;  and  on  the  25th  it  arrived  at  Stirling.  At  [128]  this  time  the  defender 
.was  £rom  home,  but  his  clerk  and  servants  received  the  grain  from  the  shipmaster,  and 
lodged  it  in  a  bam  belonging  to  the  defender,  keeping  it  by  itself,  as  it  had  been  heated 
ind  spoiled  before  its  arrival. 

Upon  the  defender's  return  home,  he  gave  in  a  petition  and  complaint  to  the 
Sheriff^  praying  him  to  ordain  an  inspection  of  the  grain,  and  to  find  the  pursuers 
liable  in  damages.  In  answer,  the  pursuers  maintained  that  they  had  properly 
implemented  their  part  of  the  contract,  and  that  the  cargo  had  been  taken  off  their 
hands,  and  craved  to  be  assoilzied. 

The  Sheriff  allowed  both  parties  a  prool  This  was  opposed  by  the  pursuers,  who 
advocated  the  cause,  and  at  the  same  time  they  brought  an  action  against  the  defender 
bt  the  price  of  the  grain.  Both  processes  came  before  Lord  Justice-Clerk,  who 
refofied  the  bill  of  advocation,  and  sisted  procedure  in  the  ordinary  action  until  the 
proof  should  be  led. 

The  result  of  the  proof  was  that  the  defender  succeeded  in  establishing  that  the 
ponuers  claimed  payment  for  a  few  bolls  too  much ;  but  the  Sheriff  was  of  opinion 
^t  be  had  failed,  qttoad  ultra  ;  and,  accordingly,  he  dismissed  the  complaint. 

The  defender  now  presented  a  bill  of  advocation,  and  the  ordinary  action  having 
been  wakened,  the  Lord  Ordinary  being  satisfied,  in  point  of  fact,  that  the  grain  was 
damaged  before  its  arrival  at  Stirling,  conjoined  the  processes,  and  (January  29,  1808) 
aaaoikied  the  "defender."  And  on  considering  a  full  representation,  his  Lordship 
(19th  February  1808)  "In  respect,  that  by  the*' bargain  in  this  case,  the  grain  was  to 
hi  ihipped  by  the  seller,  and  delivered  at  Stirling-shore  ;  finds  that  the  risk  remained  on 
fhe  sdUr  tiU  delivery ;  finds  it  proved  that  the  grain  was  considerably  heated  when  so 
ddivered ;  and,  therefore,  that  Miller,  the  purchaser,  was  not  bound  to  accept  of  it  in 
that  condition,  &c.  Advocates  the  cause ;  alters  the  interlocutor  of  the  Sherifi^  &c. 
Aod  in  the  ordinary  action,  at  the  instance  of  Milne  and  Company  against  Miller, 
ftvoilzies  the  defender,  &c" 

The  pursuers  reclaimed  to  the  Court ;  and  the  petition  was  followed  by  answers. 

Besides  maintaining  that  the  grain  was  in  good  condition,  and  that,  such  as  it  was, 
it  had  been  taken  off  their  hands  by  the  defender,  the  pursuers  pleaded  in  point  of  law, 
^^  perievlum  rei  venditae,  nondum  traditae  transit  emptori.  Stair,  b.  i.  tit  15,  s. 
U.— Fount,  13th  June  1711,  Linclatter  against  BoswelL — Clerk  Home,  6th  July  1744, 
^lacDooald  against  Hutchieson. — KUkerran,  31st  January  1749,  Melvil  and  Liddel 
eontza  Robertson. — Term,  Rep, — vol.  viii.  p.  558,  20th  June  1806,  Hinde  against 
Whitehouse  and  Galan. 

The  defender  answered  that  there  is  no  doubt  of  the  truth  of  this  rule  in  general ; 
bat  he  maintained  that,  in  stipulating  to  deliver  the  grain  at  the  mast  at  Stirling, 
parties  had  formed  a  contract  for  themselves;  and  that  the  pursuers  had  thereby 
subjected  themselves  in  the  risk  of  all  damage  [129]  which  might  happen  before  such 
delivery.    Ersk,,  b.  iiL,  tit  9,  s.  7.     Fount,  25th  February  1687,  Spence. 

The  Court  adopting  this  distinction  (1st  February  1809)  adhered. 

[Cf  Sale  of  Goods  Act,  1 893,  p.  33.] 
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No.  47.      F.C.  N.S.  I.  129.     1  Feb.  1809.     2iid  Div.— Lord  Eobertson. 

Makgaret  Steven,  Pursuer. — Cranstcnm  et  Forsyth, 

Peter  and  Marion  Dunlop,  Defenders. — Dickson. 

Husband  and  Wife, — A  postnuptial  contract  of  marriage  between  labouring  persons^ 
providing  that  the  longest  liver  shall  bruick  all,  found  to  be  revocable  as  a  donatio 
inter  virum  et  uxorem,  where  the  whole  property  of  any  consequence  consiBted  of  a 
house. 

In  1790,  John  Dunlop  and  Margaret  Steven,  labourers,  after  having  been  married 
for  20  years,  executed  a  mutual  disposition  and  settlement,  whereby  the  husband  cat 
off  his  own  relations,  with  a  special  legacy  of  one  shilling,  and  conveyed  to  the  wife, 
her  heirs,  &c.,  in  case  she  should  survive  him,  "  all  and  sundry  goods,  gear,  debts,  sums 
of  money,  heritable  and  moveable,  household  plenishing,  and  furniture  of  every  kind 
and  denomination,  bed  clothes,  bed  and  table  linen,  sheets,  blankets,  and  all  other 
effects,  debts,  and  sums  of  money  whatsoever  pertaining  and  belonging  to  me,  or  which 
shall  pertain  and  be  adebted  to  me  at  the  time  of  my  decease." 

Margaret  Steven,  on  the  other  part,  conveyed  to  her  husband,  in  case  he  should 
survive  her,  "  all  and  whole  my  goods,  gear,  and  effects  of  whatever  denomination,  bed 
and  table  linen,  sheets,  blankets,  and  all  other  cloth  and  cloaths  made  and  unmade, 
together  with  all  other  subjects  that  may  any  ways  fall  or  accresce  to  me  during 
the  marriage,  or  that  shall  pertain  or  belong  to  me  at  the  time  of  my  death."  And  the 
deed  also  contained  a  declaration,  that  whatever  part  of  her  goods,  &c.  should  not  be 
disposed  of  by  her  husband,  should,  at  his  death,  fall  to  her  nearest  of  kin. 

John  Dunlop  died  in  1805;  and  at  the  opening  of  his  repositories,  a  confidential 
friend  produced  a  disposition  and  settlement,  whereby  he  left  his  wife  the  liferent  of 
his  whole  property,  heritable  and  moveable,  but  the  fee  to  his  own  relations. 

As  this  deed  implied  a  revocation  of  the  contract  1790,  which  he  had  concluded 
with  his  wife,  and  restricted  her  to  the  liferent  instead  of  the  [130]  fee  of  his  subjects, 
she  brought  an  action  for  the  purpose  of  setting  it  aside,  and  the  Lord  Ordinary, 
pronounced  this  interlocutor  (27di  May  1806) :  "  Finds  that  as  there  was  no  marriage 
contract  entered  into  between  the  pursuer  Margaret  Steven,  and  the  late  John  Dunlop 
her  husband,  the  said  Margaret  Steven  had  right  only  to  her  legal  provisions  out  of  her 
husband's  funds  in  the  event  of  his  predecease  :  Finds  that  the  mutual  disposition  and 
settlement  executed  by  the  said  John  Dunlop  and  Margaret  Steven  his  spouse,  of  date 
the  8th  September  1790,  proceeds  upon  the  narrative  of  the  mutual  love,  favour,  and 
affection  which  the  parties  bear  to  each  other ;  finds  that  it  is  not  alledged,  that  the 
said  Margaret  Steven  was  possessed  of  any  separate  funds,  the  conveyance  of  which  to 
her  husband  could  render  the  deed  in  her  favour  onerous  or  remuneratory ;  and,  there- 
fore, finds  the  provisions  thereby  made,  in  favour  of  the  pursuer,  were  a  donation  by 
the  husband  to  the  wife,  in  so  far  as  they  exceed  her  legal  provisions ;  finds  that  the 
said  donation  was  revocable,  and  the  same  was  revoked  by  the  deed  now  under  reduc- 
tion ;  therefore  assoilzies  the  defender." 

The  case  came  before  the  Court  by  petition  and  answers.  The  parties  differed  very 
materially  in  their  statement  of  facts.  The  widow  insisted  that  the  greatest  part  of  Uie 
original  stock  had  been  contributed  by  her.  This  circumstance  was  as  peremptorily 
denied  on  the  other  part.  No  proof  was  adduced ;  but  they  both  agreed  in  stating, 
that  a  house  worth  about  L.140  formed  the  chief  property  of  the  parties,  both  at  the 
date  of  the  contract  and  at  the  disolution  of  the  marriage. 

In  point  of  law,  the  pursuer  pleaded  : 

A  postnuptial  contract  is  not  revocable  as  a  donation  inier  virum  et  uxoretUy  if  it  is 
rational  in  itself,  and  suitable  to  the  condition  of  the  parties.  If  it  be  immoderate,  it 
may  be  revoked  quoad  the  excess ;  but  mutual  contracts  between  husband  and  wife,  in 
which  a  quid  pro  quo  is  given,  are  no  less  binding  than  such  contracts  between 
unmarried  persons,  and  must  follow  the  same  rules.  In  this  case,  it  was  reasonable  and 
proper  in  a  high  degree ;  the  parties  were  poor  at  the  time  of  the  marriage,  but  the 
wife  did  bring  a  portion  into  the  common  stock,  and  it  had  since  that  time  been 
increased  by  the  labour  and  frugality  of  the  wife  as  well  as  the  husband. 
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There  were  no  children  of  the  marriage ;  and  it  was  extremely  natural  that  they 
should  have  settled  their  small  property  on  each  other ;  and  indeed  this  mode  of  settle- 
ment **  that  the  longest  liver  shall  hruik  all,"  is  very  common  in  the  lower  ranks  of  life. 

The  hushand  had  also  the  strongest  motives  of  justice  and  affection  to  provide  as 
foUy  as  he  could  for  his  wife  after  his  own  death.  The  deed  was  likewise  most 
ittioDal  on  his  part  with  a  view  to  self  interest.  By  a  contract  of  this  kind,  he  secured 
Ihe  fidelity,  industry,  and  economy  of  the  wife,  in  the  preservation  and  increase  of  the 
common  stock.  A  man  too  who  has  been  accustomed  to  manual  labour,  is  very  unfit  to 
proyide  for  himself  when  he  becomes  incapable  of  continuing  it ;  whereas  a  woman  may 
torn  to  household  employments,  and  is  capable  of  sup-  [131]  -porting  herself  much  longer 
than  a  man.  The  moveable  property  in  this  case  was  less  than  the  heritable,  but  still  it 
vas  something ;  and  as,  without  a  contract,  the  wife's  friends  would  have  carried  off  one 
half  of  it  in  die  event  of  her  predecease,  it  was  easy  to  foresee  that  the  husband  would 
have  been  left  in  a  very  helpless  situation. 

There  can  be  no  doubt,  therefore,  in  this  case  of  the  onerosity  of  the  deed,  and  on 
these  grounds  it  ought  to  be  supported. 

These  considerations  are  fully  sanctioned  by  the  law  of  Scotland.  It  is  a  settled 
point,  that  where  a  contract  between  married  persons  is  rational  and  proper  in  itself  no 
regard  can  be  had  to  trifling  inequalities.  Er$k,,  b.  1,  tit.  6,  s.  31. — Banktorij  voL  i.  p. 
131,  132.— M*Gill  against  Buthven,  12th  November  1664.— Chalmers  a^unst  her 
hnaband's  creditors,  25th  July  1710. — Stirling  against  Crawford,  31st  July  1716. — 
Shearer  against  Somervail,  13th  July  1733. 

The  defender  answered : 

Whatever  may  have  been  the  original  situation  of  parties,  it  is  clear  that,  at  the 
date  of  the  deed,  the  wife  had  no  separate  property,  and  had  merely  a  right  to  her  legal 
pcoviaions  out  of  the  funds  of  her  husband ;  she  had  nothing,  therefore,  to  convey  in 
retom  for  the  heritable  property  disponed  to  her  by  her  husband.  Not  only  was  this 
the  ease,  but  the  wife  did  not  even  dispone  to  her  husband  any  heritable  property  of 
which  she  might  thereafter  become  possessed.  That  and  the  paraphernalia,  almost  the 
only  property  she  had  to  convey,  were  expressly  provided  to  her  relations  upon  the 
death  of  her  husband.  The  contract  in  question  therefore  was  truly  a  unilateral  deed ; 
there  was  no  reasonable  or  adequate  consideration  given  to  the  husband  in  return  for 
the  prorisions  which  he  made  in  favour  of  his  wife,  and  consequently  the  contract  was 
rerocable,  and  must  be  held  to  have  been  revoked  by  the  deed  under  reduction. 
Every  donation,  however  disguised  under  the  form  of  a  contract  is  revocable  by  the 
law  of  Scotland.  Ersk.,  b.  1,  tit.  6,  s.  30.  Diet  vol.  i.  p.  410,  20th  November  1662 ; 
Children  of  Woolmet  against  Douglas. 

The  cases  quoted  by  pursuer  were  all  onerous,  and  therefore  are  not  to  the  point ; 
aod  as  to  the  arguments  from  expediency,  they  are  evidently  more  calculated  to  show 
what  onght  to  be  than  what  is  the  law.  The  law  of  Scotland  knows  of  no  distinction, 
in  this  respect,  between  the  rich  and  the  poor ;  and,  whether  it  is  expedient  or  not»  all 
donations,  whether  simulate  or  avowed,  are  revocable  by  that  law. 

Some  of  the  Judges  were  moved  by  the  pursuer's  reasoning  on  the  grounds  of 
expediency.  They  hdd  that  it  was  improper  to  inquire  minutely  into  the  equality  of 
the  contract ;  that  in  fact,  it  was  an  onerous  deed,  as  something  had  been  conveyed  and 
lenounced  on  both  sides ;  and  that  such  contracts,  between  two  people  ¥nthout  children, 
ue  eommon  as  well  as  rational  and  proper. 

The  others  were  of  opinion,  that  no  distinction  was  acknowledged,  by  the  law  of 
Scotland,  between  the  rich  and  the  poor ;  that  in  this  case,  where  the  greatest  part  of  the 
pioperty  was  vested  in  a  house,  it  was  [132]  indisputably  a  donation,  as  no  adequate 
retom  had  been  made  by  the  wife  for  the  provisions  settled  upon  her  by  her  husband ; 
and,  therefore,  they  were  for  adhering  to  the  interlocutor  of  the  Lord  Oidinary. 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary,  and  reduced  the  settlement 
in  favour  of  the  defender  (29th  January  1808). 

The  defender  now  reclaimed ;  and  the  Courts  16th  June  1808,  returned  to  the  inter- 
locutor of  the  Lord  Ordinary ;  and,  upon  considering  another  reclaiming  petition  for  the 
poiaaeT  with  answers^  they  adhered  (1st  February  1809). 
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No.  48  F.C.  N.S.  I.  132.     Ist  Feb.  1809.     Ist  Div.— Lord  Hermand. 

John  Tod  and  Co.,  Pursuers. — G.  J,  Bell  et  Jardine, 

David  and  Thomas  Eattray,  Defenders. — BuvTidt,  Oranstoun,  et  T.   W.  Baird. 

Sale — Stoppage  in  transitu. — The  vender  of  bonded  goods,  on  the  bankruptcy  of  tlie 
vendee  without  payment  of  the  price,  is  not  entitled  to  stop  them  as  in  transitu  after 
the  vendee  has  sold  them  to  a  bona  fide  onerous  purchaser,  both  sales  having  been 
intimated  at  the  bonded  cellar. 

By  the  statute,  43  Geo.  III.  ch.  132,  sect  39,  42,  and  43,  it  is  enacted,  1^,  That 
when  the  goods  of  which  schedules  are  annexed  to  it,  comprehending  a  great  proportion 
of  the  imports  of  this  country,  are  imported,  a  bond  may  be  granted  to  the  Crown,  by 
the  importer,  for  the  duties  on  these  goods,  and  they  faiay  remain  deposited  for  the 
period  of  15  months  before  the  duties  are  demandable. 

2d,  That  the  goods  shall  be  placed  in  warehouses  furnished  at  the  expence  of  the 
importer  or  proprietor,  and  approved  of  by  the  officers  of  the  revenue.  3d,  That  books 
shall  be  kept,  wherein  shall  be  noted  what  is  deposited,  and  what  is  taken  out,  with  the 
names  of  the  persons  to  whom  it  is  delivered,  ithly,  That  the  warehouse,  in  which  the 
goods  are  deposited,  shall  be  under  double  locks ;  the  key  of  the  one  lock  to  be  kept  by 
the  revenue  officer,  and  the  key  of  the  other  by  the  importer  or  proprietor,  and  that  the 
goods  shall  not  be  removed  without  payment  of  the  duties.  5thly,  That  if  the  goods 
are  not  removed  within  15  [133]  months,  they  shall  be  sold  publicly ;  the  price  to  be 
applied,  first,  for  payment  of  the  primage,  freight,  and  charges  of  warehouse-room ;  and, 
secondly,  for  payment  of  the  duties  of  Custom  and  Excise.  But  that  such  sale  shall  not 
be  made  unless  the  price  amount  to  the  duties  chargeable  on  the  goods ;  and  if  such 
price  cannot  be  obtained,  the  goods  shall  be  utterly  destroyed  by  the  proper  revenue 
officer,  and  the  proprietor  shall  have  no  claim  for  their  value.  6^^,  That  samples  shall 
be  taken  in  a  particular  manner  in  the  presence  of  the  revenue  officer.  7th,  That  the 
proprietor,  or  importer,  shall  have  access  to  inspect  his  goods  at  any  time,  on  giving 
notice  to  the  public  officer  in  a  particular  manner. 

In  the  month  of  December  1805,  John  Tod  and  Company,  merchants  in  Leith,  im- 
ported a  quantity  of  gin  (11  pipes)  which  was  bonded  according  to  the  statute,  and 
lodged  in  a  cellar  under  double  locks. 

Tod  and  Co.  sold  the  gin  to  Kippen  and  Murray,  merchants  in  Greenock,  and  re- 
ceived bills  at  three  months  for  the  price. 

Kippen  and  Marray  sold  the  gin  to  David  Strong. 

David  Strong  sold  the  gin  to  David  and  Thomas  Eattray,  merchants  in  Leith ;  and, 
after  having  received  payment  of  the  price,  became  bankrupt. 

On  each  of  these  successive  sales,  an  order  of  delivery  was  granted  by  the  respective 
sellers  to  the  purchasers,  and  addressed  to  David  Allan,  the  revenue  officer  to  whom 
these  orders  were  intimated.^ 

Kippen  and  Murray,  after  having  sold  the  gin  to  David  Strong,  became  bankrupt, 
and  were  unable  to  retire  their  bills  granted  to  Tod  and  Co.  for  the  price. 

David  Allan  raised  a  summons  of  multiplepoinding ;  and  a  claim  was  entered  for 
Tod  and  Company,  the  importers,  who  pleaded,  that  they  were  entitled  to  stop  the 
goods  as  in  transitu,  and  for  David  and  Thomas  Rattray  the  last  purchasers.  The  cause 
was  reported  to  the  Court  by  Lord  Hermand,  Ordinary,  and  counsel  were  heard  in 
presence.^ 

Argument  for  Tod  and  Co.  the  importers. 

In  consequence  of  the  bankruptcy  of  Kippen  and  Murray,  and  of  David  Strong,  a 
loss  must  fall  on  one  or  other  of  the  competing  parties ;  for  on  the  one  hand,  if  it  be 
held  that  Tod  and  Co.  never  were  absolutely  divested  of  the  property  of  the  gin,  then 

1  The  fact  of  intimation  was  at  first  denied,  but  was  ultimately  considered  to  be 
proved. 

^  Other  two  causes,  not  materially  different  in  circumstances,  were  in  Court  at  the 
same  time,  and  the  hearing  was  a  joint  one  upon  the  general  question  raised  in  all  the 
three  cases. 
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David  and  Thomas  Battray  must  saffer  in  consequence  of  having  paid  for  a  commodity 
which  the  seller  could  not  transfer ;  and,  on  the  other  hand,  if  the  right  of  property 
was  efiectually  transferred  hy  the  importer  to  Kippen  and  Murray,  the  effects  of  the 
bankraptcy  of  the  latter  must  he  suffered  by  the  importers. 

In  the  fint  place,  however,  by  the  transaction  between  the  importer  and  Kippen  and 
Monay,  the  former  were  never  divested  of,  nor  [134]  the  latter  invested  with  the  pro- 
perty or  dominium  ;  and,  in  the  ^d  place,  Kippen  and  Murray  could  not  communicate  a 
better  light  than  was  vested  in  themselves. 

I  Tntd^ottibus  rum  nudia  pactis  transferunter  dominia.  To  transfer  the  property  of 
the  anbject  sold,  it  is  not  only  necessary  that  the  seller  and  purchaser  should  each  have 
consented  to  the  conditions  of  the  sale,  but  actual  or  symbolical  delivery  by  the  former 
to  the  latter  must  be  given.  The  completion  of  the  contract  of  sale  by  consent  confers 
on  the  purchaser  the^tM  ad  rem^  a  personal  right  to  the  subject  sold,  a  right  to  compel 
delivery  of  it,  and  subjects  the  seller  to  a  personal  obligation  to  deliver.  But  delivery 
is  necessary  to  divest  the  seller  of,  and  invest  the  purchaser  with  the  jus  in  re,  the  real 
nglit  to  the  subject.  If  therefore  the  purchaser,  before  receiving  delivery,  become,  by 
intervening  bankruptcy,  unable  to  pay  the  price,  the  seller,  being  still  proprietor,  may 
exeidse  his  right  of  property  by  retaining  or  stopping  the  subject  in  its  transit,  or  course 
of  being  delivered  and  transferred  in  property  to  the  purchaser.  He  may  do  this, 
becanse  he  is  relieved  from  his  ovni  personal  obligation  to  deliver  by  the  principles  of 
mntoal  contract,  which  do  not  compel  one  party  to  implement  the  contract,  if  the  other 
be  unable.  The  right  of  stoppage  in  transitu,  therefore,  is  not  of  the  nature  of  a 
personal  rights  but  is  part  of  the  right  of  property  as  much  as  the  right  of  rei  vindiccUio 
is,  and  continues  in  the  seUer  till  the  dominium  of  the  subject  be  transferred  to  the 
purchaser  by  delivery. 

Accordingly,  in  the  various  cases  which  have  been  discussed,  with  relation  to  the 
extent  of  the  right  of  stoppage  in  transitu,  the  only  difficulty  has  been  to  determine, 
whether,  in  the  respective  circumstances,  the  law  has  considered  delivery  to  have  been 
made,  and  the  transiius  to  have  been  at  an  end  ?  It  has  been  determined  that  delivery 
was  not  complete  tiU  the  subject  has  actually  reached  the  possession  of  the  purchaser, 
alUiongh  it  may  have  left  that  of  the  seller.  For  (1 9th  June  1799,  McCartney  against 
M'Cartney  ^)  a  parcel  of  cattle  having  been  sold  and  delivered  to  the  servant  of  the 
bayer,  and  having,  under  his  care,  actually  proceeded  some  miles  on  their  journey  ;  yet, 
as  the  commodity  had  not  actually  reached  the  buyer,  the  Court  held  that  the  delivery 
was  not  completed,  that  the  transitus  was  not  at  an  end ;  and  that  therefore  the  subject 
might  he  stopt  in  transitu.  See  likewise,  26th  January  1785,  Hill  against  Buchanan. 
On  this  principle  likewise  the  law  has  been  considered  to  rest  in  England. — Atkyn's  1, 
2463,  23d  February  1743.— Snee  against  Prescott,  20th  November  1789.— Ellis  against 
Hant,  Dumf,  iii.  p.  469. — See  likewise,  Dumf.  iiL  p.  145. — Cullen*s  Bank.  Law, 
p.  260. 

But  in  the  present  case,  no  delivery  was  made  in  any  form  real  or  symbolical,  nor 
indeed  could  take  place  during  the  time  that  the  gin  remained  in  the  cellars  under  bond. 
It  was  there  in  the  custody  of  the  Crown  as  well  as  the  importers ;  and,  till  the  duties 
were  paid,  this  custody  of  the  Crown  continued,  and  delivery  could  not  be  obtained  by 
[136]  any  purchaser ;  the  goods  could  not  possibly  pass  into  the  possession  of  any  pur- 
chaser. A  mere  notification  of  an  order  of  delivery  there  was  indeed  in  this  case,  but 
that  has  never  been  held  to  transfer  property.  It  is  only  a  step  towards  obtaining  de- 
livery by  which  alone  property  is  transferred.  In  the  conveyance  of  personal  rights  or 
jura  cr&iiti  intimation  completes  the  transfer ;  but  it  has  never  been  understood  that 
this  rule  could  be  applied  to  conveyances  of  property  or  real  rights. 

If  therefore  the  question  had  occurred  with  Kippen  and  Murray,  the  first  purchasers, 
whose  bankruptcy  had  prevented  them  from  paying  the  price,  delivery  would  not  have 
been  considered  to  have  been  made,  or  the  transitus  to  have  been  at  an  end,  24th 
November  1803,  Taylor  against  Campbell  and  Co.^— 23d  November  1804,  Mathie 
against  Auchie,  Ure,  and  Co. 

n.  But  if ,  in  a  question  with  the  first  purchaser,  it  would  have  been  held  that  the 
importer  was  not  divested,  and  that  the  real  right  had  not  been  transferred  by  delivery, 
it  is  plain  that  a  better  or  more  unqualified  right  could  not  be  conveyed  to  any  third 

^  Not  reported. 
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party.  The  right  in  the  fiist  purchaser  was  no  more  than  a  personal  right  to  obtain 
delivery  on  payment  of  the  price  and  duties,  and  this  was  all  that  could  be  the  subject 
of  transference. — Stair^  b.  1,  tit  10,  s.  16. — Ersk^  b.  3,  tit  5,  s.  10.  There  are  only 
two  exceptions  to  this  general  rule  of  law,  Isi^  In  the  case  of  indorsations  of  bills  of 
exchange ;  and,  2^,  in  the  case  of  indorsations  of  bills  of  loading.  But  tMs  last  excep- 
tion was  not  admitted  without  great  difficulty.  2  Term.  Bep.  p.  63. — Lickbanow 
against  Mason. — See  Hod's  Beports,  vol.  6,  p.  20. 

Between  the  case  of  a  bill  of  exchange  and  of  loading,  and  that  of  an  order  to 
deliver  bonded  goods,  there  is  no  analogy.  Neither  by  any  principle  of  law,  nor  by  any 
mercantile  custom,  has  the  latter  been  recognized  as  a  negotiable  instrument  For,  Is^, 
an  order  of  delivery  is  not  a  document  of  any  known  or  defiilite  form.  It  contains  no 
acknowledgment  of  value.  It  is  not  a  fund  of  credit ;  and  does  not  insure  the  delivery 
of  the  goods  to  the  person  to  whom  it  is  addressed.  2dly,  In  indorsations  of  bills  of 
exchange  and  loading,  the  same  document  is  indorsed  and  transmitted  through  tbe 
circle.  In  orders  of  delivery,  a  new  document  is  granted  at  every  sale.  The  last 
purchaser  does  not  receive  the  order  granted  by  the  importer,  and  transmitted  by  him 
by  indorsation,  but  only  an  order  by  his  immediate  author  and  seller.  The  very 
principle,  therefore,  on  which  a  bill  of  loading  is  negotiable  fails  in  this  case. 

Nor  can  any  argument  be  availing  which  is  founded  on  this,  that  under  the  fore- 
going principles,  applied  to  the  bonding  system,  it  is  impossible,  without  abandoning 
the  benefits  therein  conferred,  to  complete,  in  any  case,  the  transference  of  the  property 
by  sale  and  delivery.  For,  !«/,  If  it  be  law  that  property  cannot  be  transferred  without 
delivery ;  it  is  no  sufficient  ground  for  altering  the  law,  that  a  commodity  is  so  situated 
as  to  render  delivery  for  a  short  time  inconvenient ;  and,  2dlyt  It  [136]  is  in  the  power 
of  the  purchaser,  by  paying  the  price,  to  render  his  right  complete.  All  that  the 
bonding  system  therefore  enforces,  is  that  every  purchaser  shall  pay  the  price  at  the 
time  of  the  transaction. 

Argument  of  D.  and  T.  Eattray,  the  last  purchasers. 

To  determine  whether,  in  the  present  instance,  the  right  of  stoppage  in  transitu  be 
competent^  it  may  be  inquired,  first,  whether,  in  a  question  with  the  first  purchaser,  the 
privilege  would  have  been  competent ;  and,  second,  whether  it  be  competent  after  the 
first  purchaser  has  sold  to  a  third  party,  who  has  paid  the  price. 

I.  In  a  question  between  the  importer  and  first  purchaser,  stoppage  in  transitu 
would  have  been  incompetent.  The  law  of  stoppage  in  transitu  has  been  borrowed 
from  the  law  of  England,  and  it  has  there  been  long  ago  determined,  as  the  primary 
rule  of  that  branch  of  law,  that^  between  vender  and  vendee,  goods  can  only  be  stopped 
before  actual  delivery.  By  this  it  is  not  meant  that  the  goods  must  receive  the  corporal 
touch  of  the  vendee,  3  T.  R.  468.  For  many  objects  of  property  are  only  capable  of 
civil  delivery,  which,  however,  is  equally  effectual  in  perfecting  the  transference.  Thns 
delivery  of  goods  to  a  public  ware-house  by  direction  and  for  behoof  of  the  purchaser, 
when  they  are  unpacked  and  booked  on  his  account,  delivery  to  a  factor  authorised  to 
receive,  dispose  of,  and  export  them  to  the  continent  (5  East.  175)  is  reckoned 
complete  and  actual  delivery.  For  in  these  cases,  as  between  the  vender  and  vendee, 
they  have  reached  their  ultimate  destination,  and  require  a  new  transaction  to  set  them 
again  in  motion.  Civil  possession,  obtained  through  the  medium  of  a  third  party,  is 
conclusive  and  real,  unless  that  third  party  is  a  mere  instrument  of  transit,  and  the 
goods  have  an  ulterior  destination  to  the  vendee ;  nay,  even  in  this  last  case,  if  the 
goods  are  prevented,  by  an  attachment  of  a  creditor  of  the  vendee,  horn  reaching  him, 
the  right  of  stoppage  by  the  vender  is  barred,  3  T.  R  464. 

Bonded  goods  are  as  effectually  delivered  by  an  intimated  order  of  delivery,  as  if 
they  were  personally  apprehended  by  the  vendee,  and  placed  in  his  own  dwelling.  The 
ware-house-man  becomes  his  servant,  and  the  Crown  is  his  custodier.  He  may  exercise 
every  act  of  property  compatible  with  the  Crown's  right  of  pledge.  He  has  access  to 
them;  he  may  examine  and  taste  and  take  samples  from  them,  and  do  all  that  is 
necessary  for  their  preservation  and  security.  The  key  of  one  of  the  locks  is  in  his 
possession,  or  that  of  his  servant  the  ware-house-man.  The  goods  have  no  ulterior 
destination  as  between  the  importer  and  first  purchaser,  and  they  cannot  be  set  in 
motion  again  without  a  new  act  and  new  order  by  the  latter.  Vide  5  East.  184,  185. 
—3  Dumford,  468,  469.— J?e/r«  Bank.  Law,  p.  75,  76. 

That  the  Crown  has  a  co-ordinate  possession  in  consequence  of  the  right  of  pledge  is 
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true ;  but  to  bar  the  right  of  stoppage  in  irarmtu^  it  is  not  necessary  that  the  possession 
be  exclusive.  If  this  were  required,  actual  delivery  would  be  impracticable  not  only  in 
all  caBes  of  bonded  goods  but  in  all  cases  of  common  property.  There  cannot  be  two 
sole  or  exclusive  proprietors,  or  two  sole  or  exclusive  possessors,  but  there  [137]  may  be 
omimon  proprietors  and  common  possessors.  And  this  common  property  may  be  trans- 
ftmd,  and  this  common  possession  may  be  as  actually  and  naturally  taken,  as  if  the 
property  were  conveyed  and  the  possession  taken  by  an  individual. 

It  is  no  doubt  true  that  this  point  has  irdermmis  been  decided  in  the  case  of  Auchie, 
Ure,  and  Company,  but  that  authority  is  single,  is  too  recent  to  be  considered  as  con- 
ehisive,  and  is  under  appeaL^ 

n.  In  whatever  way,  however,  this  previous  question  is  determined,  it  is  clear  that 
after  the  goods  have  reached  a  third  party,  who  has  paid  the  price,  the  right  of  the 
importer  to  stop  in  iranritu  is  barred.  This  privilege  is  not  founded  on  the  principle 
that  the  vender  is  not  divested  of  the  real  right,  nor  does  it  arise  from  any  lien  over  Uie 
goods,  competent  to  him,  till  the  price  is  paid.  To  compleat  the  real  right  of  the 
vendee,  constructive  delivery  is  sufficient ;  and  after  constructive  delivery,  Uie  seller  is 
oeditor,  not  for  the  subject,  but  only  for  the  price ;  and  the  purchaser  has  every  power 
over  it  which  a  real  right  can  confer,  and  free  from  every  incumbrance  but  that  of 
stoppage  in  irannht. 

As,  therefore,  property  is  unquestionably  transferred  by  constructive  delivery,  the 
right  of  stoppage  in  transitu  cannot  be  founded  on  the  principle  that  the  seller  has  not 
been  divested,  and  that  he  is  entitled  to  reclaim  the  subject,  because  it  is  still  his 
property.  For,  in  that  view,  he  might  effectually  make  another  sale  which  (possession 
being  had  on  it)  would  be  preferable  to  the  first  one. 

Neither  can  it  be  maintained  that  this  privilege  arises  from  a  real  lien  over  the 
goods  in  favour  of  the  seller,  because  there  can  be  no  lien  on  moveables,  without  posses- 
sion,  StavTy  b.  i.,  tit.  14,  s.  2.  The  same  principle  is  established  in  the  law  of  England, 
Awh,  252.  And  the  plea  of  stoppage  in  transitu  cannot  arise  till  the  seller  has  lost 
possession.  This  privilege,  therefore,  neither  rests  on  the  principle  that  the  seller  is 
nndiveeted  by  constructive  delivery,  nor  on  the  principle  that  a  real  lien  remains  with 
lum  till  the  price  be  paid.  It  is  a  personal  exception  competent  to  the  vender  against 
the  vendee,  founded  on  considerations  of  equity.  The  ancient  rule  required  actual 
delivery  and  personal  apprehension  of  the  subject  to  compleat  the  sale  by  tradition.  To 
facilitate  commercial  transactions,  it  became  necessary  to  relax  from  this  rule,  and 
constructive  delivery  was  admitted  to  be  sufficient.  But  this  being  introduced  merely 
from  equitable  considerations,  and  the  necessities  of  trade,  cannot  bar  the  right  of  the 
seller  to  stop  in  transitu^  a  right  which  is  founded  on  principles  of  equity,  and  would 
have  been  competent  if  there  had  been  no  departure  from  the  ancient  rule  of  actual 
delivery. 

This  being  the  principle  on  which  the  doctrine  is  founded,  the  right  of  stoppage  in 
trtumiu  is  incompetent  between  the  importer  and  the  bona  fide  second  purchaser,  who 
has  paid  the  price.  The  first  purchaser,  being  invested  with  the  property,  is  entitled  to 
alienate ;  and  if  he  has  conferred  on  a  third  party  a  title  to  it  by  sale  or  otherwise,  and 
has  completed  the  [138]  real  right  by  delivery,  even  constructive,  this  third  party  has  a 
good  action  for  vindication  of  it  against  any  one  who  has  usurped  or  detained  it.  No 
personal  exception  can  be  pleaded  against  him,  who  has  both  a  legal  and  equitable  right, 
by  the  importer,  who  has  only  an  equitable  claim,  and  who,  while  he  demands,  must  at 
the  same  time  give  equity.  Upon  this  principle  the  doctrine  of  stoppage  in  transitu 
has  been  settled  in  England.  East.  Rep,  vol.  vii.  p.  20.  see  note. — 2  Term,  679. — 5 
£00^183. 

The  principle  of  law  that  the  assignee  tditur  jure  auetoris,  and  that,  therefore,  the 
second  purchaser  is  in  no  better  situation  than  tbe  person  from  whom  he  derived  rights 
has  been  answered  in  the  foregoing  argument.  But,  farther,  the  principles  by  which  an 
asB^nation  of  ajW  erediti  is  governed,  are  somewhat  different  from  those  of  the  trans- 
ference of  moveables.  If  a  moveable  is  stolen,  and  then  sold,  the  original  owner  can 
recover  it,  even  from  the  onerous  purchaser,  by  a  real  action,  for  the  person  who  stole 
it,  never  having  obtained  it,  could  not  communicate  a  just  title  to  it.  But  if  the 
ori^nal  owner  was  deceived  into  a  bargain  by  which  he  conveyed  a  just  title  to  the 

^  This  decision  has  lately  been  reversed. 
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subject,  and  delivered  it,  although  he  might,  on  the  ground  of  fraud,  reduce  the  bargain, 
as  against  the  person  with  whom  he  contracted,  yet  he  could  not  recover  it  from  a  ^ird 
party  who  had  purchased  for  an  onerous  consideration. 

A  different  rule  obtains  in  the  assignation  of  a  jus  crediH,  for  the  assignee  is  pro- 
curator in  rem  suam  ;  and  can  only  pursue  in  the  right  and  in  the  name  of  the  cedent. 
Stair,  b.  iv.,  tit.  40,  s.  21. — Kaims  Eluc  p.  14.  This,  therefore,  forms  an  exception  to 
the  general  rule  of  the  transference  of  moveables. 

This  case  was  advised,  and  received  its  first  judgment  before  the  Court  was  separated 
into  two  divisions,  and  a  considerable  difierence  of  opinion  was  entertained  on  the 
£ench.  A  majority  of  the  Judges  were  of  opinion  that  the  right  of  stoppage  in  transitu 
was  incompetent  in  this  case ;  but  the  Judges,  of  whom  the  majority  was  composed, 
adopted  this  conclusion  on  different  grounds. 

I.  Some  of  the  Judges  observed  that  the  case  of  Auchie,  Ure,  and  Company  was 
erroneously  decided,  and  ought  to  be  disregarded.  That  by  the  intimation  of  the  order 
of  delivery,  the  sale  was  completed.  That  the  seller  had  by  that  act  been  completely 
divested  of  the  property,  and  the  right  of  stoppage  in  transitu,  as  well  at  the  instance 
of  the  importer  against  the  first  purchaser,  as  against  any  third  party  acquiring  right 
from  the  latter,  was  incompetent.  These  Judges  observed  that  the  right  of  stoppage 
in  transitu  was  barred  in  all  cases  where  the  real  right  was  transferred  by  proper 
delivery.  That  delivery  was  effected  in  other  ways  bsides  manual  apprehension  of  the 
subject  by  the  deliverer.  That  the  giving  and  taking  of  what  was  called  civil  possession 
of  it,  was  equally  effective  delivery,  and  indeed  the  only  delivery  of  which  many  cases 
admitted  where  it  was  necessary  to  transfer  property.  That  taking  possession  by  a 
procurator  was  universally  admitted  to  be  effectual  receipt  of  delivery  both  of  moveables 
and  immoveables.  If,  in  this  case,  the  [139]  goods  had  been  placed  by  the  vender  in  a 
cellar,  and  under  the  care  of  a  person  hired  by  the  buyer,  that  would  have  been  good 
delivery.  But  what  was  done  was  equivalent ;  the  goods  remained  unmoved,  but  the 
right  to  the  cellar,  and  to  the  services  of  the  keeper,  was  transferred,  so  that  they  were 
equally  put  into  the  civil  possession  of  the  buyer.  That  this  was  completely  done  by 
the  granting  and  intimating  of  the  order,  after  which  the  buyer  was  bound  for  the  rent  of 
the  cellar,  and  had  the  sole  right  to  the  use  of  it  in  relation  to  these  goods.  That  the 
right  of  the  Crown  could  make  no  difference,  since  that  remained  exactly  the  same, 
whoever  was  proprietor  of  the  goods ;  and,  even  were  it  regarded  as  part  possession  or 
part  property,  could  not  hinder  the  transference  of  the  other  part  of  the  property  or 
joint  property,  by  the  giving  and  taking  of  the  other  part  of  possession  or  joint  posses- 
sion. In  contemplation  of  the  transference  of  the  property,  the  bonding  act  had  pro- 
vided for  the  free  access  of  the  proprietor  to  the  goods  to  gauge,  examine,  and  sell,  and 
in  the  present  instance,  if  the  importer  had  demanded  access  after  the  sale,  he  might 
have  been  denied  as  being  no  longer  proprietor.  That  the  importer  continued  under 
any  responsibility  to  government  for  the  duties  was  not  true.  The  Crown  had  taken 
the  pledge  and  the  security  of  the  goods  for  the  duties,  and  had  provided,  that  if  the 
market  value  of  the  goods  should  not  be  equal  to  the  duties,  they  should  be  destroyed, 
and  no  duties  should  be  exigible. 

It  was  farther  observed  that  the  importer  by  granting  the  order  for  delivery,  and 
permitting  the  transfer  in  the  Excise  books,  had  created  a  fund  of  credit  in  the  person 
of  the  purchaser ;  and  having  thus  enabled  the  purchaser  to  transact  with  others,  was 
barred,  persondli  exceptione,  from  insisting  on  the  right  of  stopping  in  transitu.  This 
order  for  delivery  might  be  considered  as  an  unqualified  mandate  authorising  the  pur- 
chaser to  sell  the  goods ;  the  importer  was  therefore  excluded  by  his  own  act,  and  any 
third  party,  bona  fide  purchasing,  must  be  safe.  Where  one  of  two  innocent  persons 
must  suffer,  it  was  just  that  the  loss  should  fall  on  him  who  had  granted  the  instrument 
enabling  another  to  gain  credit. 

2df  Other  Judges  delivered  an  opinion,  that  in  questions  between  vender  and  vendee, 
and  where  no  third  party  intervened,  the  right  of  stoppage  in  transitu  existed ;  that  the 
case  of  Auchie,  Ure,  and  Co.  was  well  decided ;  and  that  the  present  case  might  be 
determined,  and  the  right  of  stoppage  in  transitu  denied,  without  interfering  with  the 
principles  therein  established. 

In  the  present  case  the  importer  had  invested  the  first  purchaser  with  the  goods,  had 
enabled  him  to  sell  to  another,  and  was  therefore  barred  personali  exceptione  in  conse- 
quence of  having  transferred  to  the  first  purchaser  this  fund  of  credit.     A  loss  in  this 
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ease  must  be  incurred  by  some  of  the  parties ;  and  it  was  more  just  that  it  shotdd  fall 
on  him,  who  had  incautiously  parted  with  the  subject  without  obtaining  the  price,  than 
on  him  who  had  purchased  bonafide^  and  paid  the  price.  It  was  observed,  too,  that  if 
the  right  of  stoppage  in  transitu  were  in  this  instance  sustained,  in  fact  every  successive 
pmchaBer  would  be  rendered  a  cautioner  for  the  [140]  prior  purchasers,  the  purpose  of 
the  bonding  system  would  be  defeated,  and  a  great  proportion  of  the  national  imports 
would  be  placed  extra  eammerdum. 

3d,  Others  among  the  Judges  were  of  opinion,  that  the  right  of  stoppage  in  transitu 
was  competent  in  the  present  case.  It  was  established,  that  in  a  sale  made  in  common 
ciicomstances,  the  seller  was  entitled,  if  the  purchasers  became  unable  to  pay  the  price 
before  folly  and  actually  obtaining  possession,  to  resume  the  goods  by  any  means  short 
of  violence.  It  was  likewise  established,  that  when  goods  were  sold,  while  in  a  bonded 
ceUar,  and  an  order  granted  for  delivery,  the  vender,  in  a  question  with  the  vendee,  was 
entitled  to  resume  the  goods,  as  in  transitu,  till  the  price  be  paid.  The  present  question, 
it  was  observed,  was  therefore  a  consequential  question,  whether  this  right  was  barred 
and  cut  off  by  subsequent  and  similar  sales,  and  whether  the  first  purchaser  could 
transfer  a  better  or  more  unfettered  right  than  himself  possessed.  These  Judges  ob- 
served, that  the  order  for  delivery  was  not  a  negotiable  instrument,  had  not  any  known 
or  definite  form,  and  had  not  been  recognised,  in  commercial  practice,  as  possessing  the 
same  character  as  bills  of  exchange  or  of  loading.  There  was  something  in  the  nature 
of  the  document  adverse  to  negotiation.  There  could  be  no  handing  over  of  the  order 
of  delivery.  In  the  case  of  partial  sales,  there  could  be  no  indorsation  or  circulation  of 
the  document.  The  state  of  commerce  neither  authorised  nor  required  such  extension 
of  negotiability. 

Neither  could  it  be  maintained,  that  the  granter  of  the  order  of  delivery  was  barred  j^er- 
KmcUi  exee^tionej  for  that  document  did  not  invest  the  person  to  whom  it  was  granted  with 
any  fund  of  credit.  It  was  no  more  than  an  assignation  with  an  order  for  delivery, 
entitling  the  assignee  to  take  delivery,  but  it  was  not  delivery,  nor  did  it  bear  to  be 
soch ;  and,  therefore,  could  not  barr  the  right  of  resumption  and  retention  by  the  im- 
porter till  payment  of  the  price.  In  the  case  of  Anchie,  lire,  and  Co.  the  delivery  was 
lield  to  be  incomplete ;  and  it  necessarily  followed,  that  the  incompletion  of  the  first 
ale  could  not  be  remedied  by  subsequent  transactions.  No  person  therefore  was 
entitled  to  say  that,  on  sight  of  such  a  document,  he  trusted  the  possessor  of  it  as  pro- 
prietor of  the  goods,  any  more  than,  on  sight  of  a  disposition  without  sasine,  he  could 
he  entitled  to  say«  he  trusted  the  disponee  was  proprietor  of  the  landed  estate  disponed 
by  it 

Unless,  therefore,  the  delivery  could  be  made  out  to  be  complete,  there  was  no  other 
ground  on  which  the  claim  of  the  original  importer  could  be  excluded. 

It  was  observed,  that  so  far  as  related  to  the  right  of  stoppage  in  transitu^  the  law 
of  Scotland  had  recognised  a  distinction  between  actual  and  complete  delivery  and 
constractive  delivery.  Upon  plain  principles  of  equity,  and  from  the  necessities  of 
eommerce,  the  original  rule  of  requiring  personal  apprehension  of  the  subject  to  complete 
the  contract  of  sale  by  tradition  had  been  relaxed,  and  in  many  cases  a  constructive 
deHvery  had  been  introduced.  But  while  this  equitable  expedient  was  [141]  resorted 
to  in  behalf  of  the  purchaser,  the  privilege  of  the  seller,  in  itself  no  less  equitable  of 
stopping  in  transitu^  was  not  thereby  understood  to  be  cut  off.  Thus,  where  goods  were 
shipped  to  a  consignee  (whether  in  a  ship  freighted  for  the  purpose,  or  in  a  ship  which 
earned  the  commodities  of  different  proprietors  was  of  no  consequence),  they*were  at  the 
lisk  of  and  perished  to  the  consignee  as  proprietor,  because  the  seller  was  considered  to 
be  divested ;  and  here  constructive  delivery  was  understood  to  take  place.  But  the 
privilege  of  stoppage  in  transitu  was  in  such  circumstances  competent  to  the  seller, 
while  the  goods  remained  in  custody  of  the  shipmaster.  The  same  rule  obtained  where 
goods  were  transmitted  by  a  carrier.  It  was  no  doubt  true,  that  corporal  apprehension 
was  not  required  to  complete  tradition ;  the  law  acknowledged  civil  possession  as 
sufficient,  and  delivery  of  the  key  was  in  law  tantamount  to  delivery  of  the  contents  of 
the  cellar.  But  the  cellar  must  be  completely  in  the  power  of  the  person  to  whom  the 
key  is  delivered,  and  by  whom  it  is  given ;  and  where  this  is  not  the  case,  a  distinction 
must  be  entertained,  the  delivery  must  be  understood  to  be  constructive,  and  the  goods 
still  to  remain  in  medio.  This  was  the  the  principle  of  the  decision,  20th  November 
1798,  Yiscount  Arbuthnott  against  Paterson,  where  the  order  of  delivery  was  intimated 
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to  the  persons  who  had  the  custody  of  the  goods ;  and  23d  Novemher  1804,  CoUina 
against  Marquis  creditors.  The  orders  for  delivery  were  no  doubt  respectively  binding 
as  a  contract  of  sale,  and  could  not  be  resiled  from ;  but  the  property  of  the  goods,  the 
real  right  to  them,  was  not  transferred,  and  the  personal  right  was  all  that  could  be 
the  subject  of  the  subsequent  transferences. 

Indeed,  in  all  the  subsequent  sales,  though  ipsa  corpora  of  the  goods  were  not 
delivered,  they  were  meant  to  be  delivered,  and  a  right  to  obtain  delivery  was  granted ; 
but  till  the  bond  by  the  importer  was  taken  up,  and  the  duties  to  government  paid,  he 
could  not  be  considered  as  out  of  the  question,  or  as  undivested,  and  nothing  more  than 
constructive  delivery  could  be  understood  to  have  been  obtained. 

A  considerable  majority  concurred  in  pronouncing  the  following  interlocutor  (3  let 
May  1808)  :  "  Find  that  the  property  of  the  geneva  in  question  belonged  to  David  and 
Thomas  Battray,  the  last  purchasers  thereof. 

And  (Ist  February  1809)  on  advising  a  petition  and  answers,  the  Lords  adhered. 


No.  49.      F.C.  N.S.  I.  142.     1  Feb.  1809.     1st  Div.— Lord  Woodhouselee. 

John  Fublong  and  Others,  Pursuers. — John  Clerk, 
John  Macnair  and  Others,  Defenders. — G.  J.  Bell. 

Bankrupt. — Objection  to  the  vote  of  a  creditor  for  a  trustee  on  the  estate  of  a  bankrupt 
Company,  1st,  That  he  was  father  to  one  of  the  bankrupt  partners  j  2dly,  That  the 
debt  on  which  he  voted  was  in  itself  liable  to  suspicion  of  fraud,  found  not  sufficient 
to  set  aside  that  7ote. 

Appeal  against  confirmation  of  trustee  on  bankrupt  estate,  interim  regulation  upon« 

The  estate  of  Mactaggart  and  Company  of  Oreenock  being  sequestrated,  the  creditors 
met  (8th  August  1808)  to  choose  a  trustee.  A  competition  for  that  appointment  took 
place  between  John  Furlong  and  John  Macnair. 

The  party  who  favoured  Macnair  had  ex  facie  the  minority  in  value  of  debt  on  the 
estate,  and  accordingly  they  elected  him  trustee,  and  made  up  a  minute  to  that  effect. 

The  other  party  however  maintained,  that  they  had  the  majority  in  value  of  debt, 
really  good  or  capable  of  supporting  votes  for  a  trustee,  and  they  elected  Furlong  and 
made  up  a  separate  minute  of  his  election.^  Macnair  presented,  to  the  Lord  Ordinary 
on  the  bills,  a  petition  to  have  his  appointment  confirmed.  Furlong  presented  a  counter- 
petition  to  have  his  appointment  confirmed.  The  Lord  Ordinary,  in  terms  of  the  act  of 
sederunt,  remitted  to  the  Sheriff-depute  of  Eenf rewshire.  The  Sheriff-depute  made  a 
report  accordingly,  in  which  he  stated  the  result  of  his  examination  of  the  votes  to  be, 
that  there  was  a  balance  of  good  votes  in  favour  of  Macnair,  amounting  to  LSI 6, 13s.  5d. 

In  bringing  out  this  result,  the  Sheriff-depute  admitted  as  good  votes  for  Macnair 
to  a  considerable  extent,  which  were  objected  to  by  Furlong.  Among  others  he  admitted 
the  vote  of  Patrick  M'Martin  for  L.1013,  3s.  9d.  in  the  following  circumstances,  which 
were  stated  in  the  report. 

Patrick  M'Martin  was  the  father  of  Daniel  Martin  one  of  the  partners  of  the  bank- 
rupt company.  His  debt  was  vouched  by  a  promissory  note  [143]  written  by  his  son 
for  L.855,  13s.  6d.  of  principal,  the  rest  being  interest ;  and  this  note  as  the  ground  of 
debt,  with  an  oath  of  verity  in  terms  of  the  act,  were  produced  with  the  claim.  On 
M'Martin's  examination,  he  said  that  the  note  was  granted  for  cash  paid  to  his  son  for 
behoof  of  the  Company.  It  appeared  that  he  was  a  farmer  apparently  in  poor  circum- 
stances. He  said  that  L.206  of  the  money  so  advanced  was  previously  in  the  hands  of 
various  persons  out  of  which  he  drew  it,  but  the  rest  being  L.649,  13s.  6d.  he  said  that 
he  had  in  his  own  hands.     He  produced  a  jotting  from  a  pocket  book  of  his  own  (being 

^  The  vote  seems  to  have  been  taken  without  separation ;  and  Furlong  afterwards 
pleaded,  that  he  founded  nothing  on  this  separate  minute,  but  was  willing  to  give  it  up, 
and  rest  his  pretensions  on  what  took  place  without  separation,  and  was  admitted  by  the 
other  party  to  have  taken  place.  This  case,  therefore,  it  will  be  observed,  is  no  precedent 
in  favour  of  separate  proceedings  by  the  creditors. 
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as  lie  alledged  the  only  book  of  aoconnts  he  kept)  containing  an  entry  of  this  loan,  but 
it  appeared  to  be  in  fresh  ink,  and  such  as  might  have  been  made  after  his  claim  on  the 
banlmipt  estate.  He  said  that  he  had  demanded  interest,  but  admitted  that  he  had 
never  received  any  for  this  loan. 

Hlb  son,  Daniel  Martin,  on  examination,  gave  an  account  of  the  matter  similar  to  his 
father's  in  general ;  but  declared  that  a  meeting  of  the  creditors  being  called  at  Glasgow, 
sometime  before  the  sequestration,  he  made  up  a  state  of  the  affairs  of  the  Company  : 
*'That  he  included  in  this  state  all  the  creditors  of  the  Company  who  either  appeared 
fnwi  books,  or  that  he  recoUected  at  the  time :  That  his  father  is  not  included  in  this 
state,  and  the  reason  of  this  is,  that  he  had  no  recollection  of  his  debt  at  the  time/' 

Robert  Gibson  one  of  the  bankrupts,  on  examination,  declared  that  before  the  seques- 
tntion  he  was  wholly  ignorant  of  Patrick  M'Martin  being  a  creditor  of  the  Company, 
and  saw  no  reason  to  think  his  claim  was  a  just  one.  It  appeared,  however,  that  his 
department  was  the  charge  of  the  brewery. 

Malcolm  Mactaggart,  on  examination,  declared  that  he  had  seen  the  note  before,  but 
could  not  say  when :  lliat  he  was  not  certain  whether  it  was  a  just  debt  against  the 
Company  or  not ;  but  mentioned  some  circumstances  that  induced  him  to  think  that 
Daniel  might  have  got  the  money  from  his  father,  and  put  it  as  his  share  of  stock  into 
the  Company  funds. 

There  was  no  entry  of  this  loan  in  the  Company  books ;  but  it  appeared  that  various 
other  claims  against  the  Company  on  both  sides  were  in  a  similar  situation. 

The  reporter,  notwithstanding  these  circumstances,  admitted  as  good  the  vote  of 
Patrick  M'Martin  on  this  debt,  for  these  reasons ;  let.  Because  he  thought  that  there 
vas  no  authority  for  absolutely  refusing  to  receive  a  creditor's  vote  for  a  trustee  on  a 
hankrupt  estate,  merely  on  the  ground  of  relationship  to  the  bankrupt ;  2dly,  Because  he 
thought  the  import  of  all  the  circumstances  relating  to  this  debt,  taken  together,  amounted 
to  no  more  than  a  suspicion  that  the  debt  was  not  good,  which  he  did  not  think  a  suffi- 
cient reason  for  refusing  to  admit  a  vote  upon  it. 

On  considering  this  report,  along  with  the  petition  and  counter  petition,  the  interlo- 
eator  of  the  Court  was  (24th  December  1808),  "  Refuse  the  desire  of  the  said  counter 
petition,  and  approve  of,  and  confirm  the  nomination  of  the  said  petitioner,  John  M'Nair, 
to  be  trustee  on  the  within  mentioned  sequestrated  estate,  and  do  ordain  the  bank- 
rupts," &c 

[144]  The  Court,  at  pronouncing  this  judgment,  expressed  their  opinion  to  rest  upon 
the  interpretation  of  the  20th  section  of  the  Act  Geo.  IIL  By  this  section  it  is  provided, 
"That  at  the  general  meeting  for  choosing  a  trustee,  the  majority  of  the  creditors  in 
valne  or  extent  of  debt  present  at  this  meeting,  shall  determine  who  is  to  be  trustee ; 
bat  no  creditor  shall  be  entitled  to  vote  at  this  or  any  future  meeting,  who  hath  not 
either  then  or  formerly  exhibited  not  only  an  oath  of  verity  on  his  debt,  but  also  the 
grounds  or  vouchers  thereof,  and  got  the  same  marked  or  entered  in  the  books  of 
sederunt."  The  expression  of  this  clause  was  admitted  to  be  extraordinary  as  being  con- 
ceived negatively.  But  it  was  held  to  imply  the  positive,  and  to  be  entitled  to  the  force 
of  a  positive  enactment,  that  every  creditor  who  had  produced  his  grounds  of  debt,  and 
an  oath  of  verity,  shall  be  entitled  to  vote.  It  was  observed,  that  this  debt  might  turn 
out  to  be  bad ;  in  order  to  be  ranked  it  required  to  be  better  supported  than  it  had  hith- 
«ito  been.  But  it  was  not  null ;  and  in  the  meanwhile,  and  as  for  this  case,  was  good. 
That  the  confirmation  by  the  Court  was  intended  as  a  check  to  keep  the  proceedings  of 
the  creditors  strictly  to  the  rules  of  the  statute,  but  not  to  open  the  way  for  a  new  law 
of  election,  of  which  the  statute  said  nothing,  which  must  be  quite  arbitrary  and  unde- 
fined, which  would  leave  the  validity  of  every  election  open  to  questions  that  would  take 
a  long  time  to  determine,  and  allow  the  bankrupt  estate  to  go  to  wreck  for  want  of  a 
tnatee  to  manage  and  dispose  of  it.^ 

Furlong  reclaimed. 

Argument  for  petitioner. 

As  we  have  no  separate  court  of  equity  in  this  country,  our  Supreme  Court,  the 

^  This  judgment  being  pronounced  the  day  before  the  Christmas  vacation,  the  counsel 
for  Furlong  moved  to  supersede  extract.  It  was  answered,  that  extract  was  necessary  to 
the  title  of  the  trustee,  without  which  the  whole  business  of  the  bankruptcy  must  stop. 
The  Court  refused  to  supersede  extract. 
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Court  of  SessioDi  must  exerciae  all  the  poweis  which  are  held  m  other  conntries  by  conrts 
of  that  description.  When  a  case  of  wrong  occurs,  therefore,  which  has  not  been  speci- 
ally provided  for  by  our  statutory  or  customary  law,  the  Court  of  Session  are  empowered 
and  bound  to  apply  to  it  such  a  remedy  as  the  general  principles  of  equity  suggest.  This 
power  is  of  the  highest  and  most  universal  utiUty ;  the  exercise  of  it  is  of  faniiHar  occur- 
rence ;  and  a  statute  must  be  very  strongly  worded,  indeed,  which  can  exclude  it  in  any 
department. 

But  the  bankrupt  statute  is  very  far  from  having  any  such  meaning  or  expression. 
Instead  of  being  intended  as  a  complete  system  of  law  in  regard  to  bankruptcy,  it  was 
considered  by  Parliament  as  merely  one  of  the  series  of  experiments  it  was  hoped  wliich 
would  tend  to  accelerate  the  acquisition  of  such  a  system.  In  making  this  enactment, 
therefore,  it  never  can  be  imagined  that  the  legislature  could  mean  to  give  it  the  power 
of  an  exclusive  code,  or  to  limit  in  an  extraordinary  manner  the  jurisdiction  of  [145]  the 
Court  of  Session  in  regard  to  the  subject  of  it.  Indeed  the  direct  contrary  is  strongly 
manifested  by  the  words  of  it.  For  by  section  61,  it  directs  the  Court  to  construe  the 
act  in  the  most  beneficial  manner  for  promoting  the  ends  thereby  intended.  And  by 
section  57,  it  even  enlarges  the  power  of  the  Court  of  Session,  by  communicating  to  it 
a  proper  legislative  capacity  on  this  subject.  In  these  circumstances,  it  appears  that 
there  is  no  department  in  which  the  exercise  of  the  general  equitable  powers  of  the  Court 
is  less  excluded  than  that  of  bankruptcy. 

In  all  proceedings  of  bankruptcy,  therefore,  when  a  case  occurs  of  a  wrong,  for  which 
the  statute  has  provided  no  remedy,  the  Court  have  power  and  are  bound  to  afford  such 
an  one  as  seems  most  agreeable  to  the  general  principles  of  equity. 

In  this  particular  case,  however,  it  is  said  that  there  is  a  special  provision  in  the 
statute  applicable  to  it^  by  which  this  equitable  jurisdiction  is  excluded,  and  section  20 
is  referred  to  as  containing  this  provision.  But  on  examining  this  section  more  closely, 
it  will  be  found  not  to  admit  of  such  an  interpretation.  It  consists  of  two  provisions 
connected  by  the  word  bid.  The  first  is  the  general  rule,  that  the  majority  of  creditors 
in  value  or  extent  of  debt  present  at  the  meeting  shall  determine  who  is  to  be  trustee. 
This  however  must  be  held  to  mean  real  creditors.  There  is  certainly  no  reason  to  sup- 
pose the  statute,  by  the  word  creditor  in  this  clause,  meant  persons  who  truly  were  not 
creditors,  but  mere  pretenders.  The  second  proposition  is  an  exception  from  the  first. 
It  provides  that»  notwithstanding  the  general  rule,  no  creditor  shall  vote  who  has  not 
complied  with  certain  forms.  But  this  again  only  relates  to  real  or  true  creditors.  It 
prescribes  the  forms  by  which  they  must  make  up  their  title  to  vote ;  but  it  says  nothing 
of  mere  pretenders  who  were  tndy  not  creditors  at  all,  who  were  not  included  in  the 
general  rule,  and  whom  therefore  it  was  unnecessary  to  include  under  this  exception. 
Neither  this  nor  any  clause  in  the  statute  says  that  such  persons  shall  by  any  form  be 
entitled  to  vote,  nor  does  the  statute  any  where  declare  that  all  persons  complying  with 
these  forms,  shall  absolutely  have  a  right  to  vote,  or  that  the  election  of  a  trustee  shall, 
without  further  investigation,  or  possibility  of  challenge,  depend  exclusively  upon  the 
apparent  m^'ority  of  such  votes.  The  express  provisions  of  the  statute  in  this  clause, 
therefore,  do  not  touch  the  case.  They  regard  only  those  who  truly  are  creditors,  whose 
votes  are  good  on  certain  conditions,  or  those  who  truly  are  not  creditors,  whose  votes 
are  not  good  on  any  conditions.  Here  then  is  room  left  for  the  present  case.  A  vote  is 
claimed  by  a  person  of  whom  it  is  uncertain  whether  he  is  a  creditor  or  not»  who  has  gone 
through  the  forms  of  the  statutes  as  if  he  was  a  creditor,  but  against  whom  there  is  a 
very  strong  presumption  that  he  is  not  truly  a  creditor.  This  is  a  case  not  provided  for 
in  the  statute,  but  which  falls  most  clearly  under  the  equitable  jurisdiction  of  the  Court. 

If  it  does  so,  there  can  be  little  doubt  of  the  manner  in  which  the  Court  will  dis- 
pose of  it. 

[146]  It  is  clear  that  a  person,  whose  right  as  a  creditor  is  liable  to  such  a  presump- 
tion, ought  not  to  be  allowed  to  vote  for  a  trustee.  For  one 'of  the  primary  duties  of 
a  trustee  is  to  cut  down  all  such  claims ;  and  it  is  not  likely  that  a  person,  holding  such 
a  claim,  will  vote  for  the  trustee  who  is  most  likely  to  do  his  duty.  He  is  in  fact^  at 
war  with  the  body  of  the  creditors,  and  ought  to  have  no  voice  in  choosing  a  person 
who  is  to  act  for  them  and  against  him. 

But,  further,  it  is  obvious  that  if  a  claim,  labouring  under  such  violent  suspicion  as 
this  one,  is  to  be  admitted  into  the  vote,  all  claims  must  be  so  admitted,  on  which  the 
claimants  have  gone  through  the  statutory  forms,  however  grossly  they  appear  fraudu- 
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lent  and  ooUosiye.  Bat  this  would  be  highly  dangerous,  considering  the  great  power 
of  a  trustee,  and  the  facility  with  which  oaths  of  verity  are  often  teScen.  In  this  way 
a  fraudulent  combination  might  always  appoint  their  own  trustee ;  and  when  they  had 
done  that,  he  and  they  would  mutually  support  each  other,  and  it  would  be  no  easy 
matter  to  get  the  affairs  of  the  bankrupt  out  of  their  hands.  As  it  cannot  be  supposed, 
therefore,  that  a  vote  for  a  trustee  would  be  allowed  to  stand  good,  when  the  debt  voted 
upon  was  manifestly  bad,  it  seems  impossible  for  the  Court  to  stop  short  of  this  rule, 
that  all  votes  must  be  set  aside  where  the  debt  voted  upon  is  reasonably  suspicious. 
From  this  no  inconvenience  can  result.  The  existence  of  this  disqualification  can  be 
determined  summarily,  according  to  a  sound  discretion,  without  nice  inquiries,  so  that 
much  time  need  not  be  consumed  even  where  the  fact  is  contested.  But  if  the  rule  is 
ooee  adopted  and  recognized,  a  person  whose  claim  is  of  this  nature  will  very  seldom 
pretend  to  dispute  the  fact,  and  it  will  save  other  discussions  which  must  arise  from  the 
inanoravree  of  such  suspicious  creditors,  if  they  are  not  excluded,  and  on  which  the 
fdidity  of  the  appointment  of  the  trustee  must  depend. 

This  rule  is  supported  by  the  authority  of  the  practice  of  England,  where  the 
statatea  relative  to  bankruptcy  are  in  general  closely  similar  to  our  own,  and  where  in 
paitieular  the  enactments  relative  to  the  choice  of  an  assignee  are  very  nearly  in  the 
ame  words  as  ours  relating  to  the  choice  of  a  trustee.  By  the  construction  of  the 
English  statutes,  no  person  is  held  entitled  to  vote  for  an  assignee,  who  has  had  any 
tiannction  with  the  bankrupts  that  is  reasonably  questionable.  This  rule  too  is 
Buctioned  by  the  evident  opinion  at  least,  if  not  the  direct  judgment  of  the  House  of 
Lords,  in  the  case  of  Campbell  against  Macnair,  11th  July  1805.  For  in  that  case  the 
Court  of  Session  having  repelled  the  objection  to  a  vote  of  Learmonth,  a  creditor,  for 
Macnair  as  trustee,  the  House  of  Lords  remitted  the  cause  with  instructions,  in  the 
event  of  its  being  still  competent  for  the  appellants  to  call  in  question  the  original 
appointment  of  !&£su;nair,  to  reverse  the  interlocutor  complained  of,  and,  amongst  other 
points,  to  hear  parties,  whether  or  not,  "  upon  general  principles,  a  person  having  or 
claiming  to  have  interests  adverse  to,  and  beyond  those  of  the  body  of  creditors,  can 
be  effectually  chosen,  or  can  by  the  influence  of  the  amount  of  his  alledged  debt»  in  the 
choice,  effectually  cause  to  be  chosen  the  trustee  or  commissioner."  [147]  The  remit 
vas  not  applied,  because  Learmonth  settled  the  cause  by  purchasing  up  the  debts  of 
the  creditors  who  opposed  him.  But  the  opinion  of  the  House  of  Lords  sufficiently 
appears  from  it^ 

^  The  judgment  of  the  House  of  Lords  was  in  these  words : — "  Die  Joois,  1 1  Julii 
1805. — It  IB  Ordersd  and  Adjudged,  by  the  Lords  Spiritual  and  Temporal  in 
Piriiament  assembled.  That  the  cause  be  remitted  back  to  the  Court  of  Session  in 
Scotland;  and  in  case  that  Court  shall  be  of  opinion  (due  regard  being  had  to  the 
fonn,  nature,  and  effect^  of  the  proceedings  which  have  already  taken  place  respecting 
the  appointment  of  the  respondent,  John  Macnair,  to  be  trustee  on  the  sequestrated 
estate,  and  the  election  of  the  respondent,  Alexander  Learmonth,  to  be  a  commissioner 
theieon),  that  it  is  not  now  competent  for  the  appellants  to  call  in  question  the  original 
^pointment  of  the  said  John  Macnair  and  Alexander  Learmonth,  or  either  of  them, 
opon  the  ground  that  Learmonth  ought  not  originally  to  have  been  appointed  com- 
misBioner  or  trustee,  or  ought  to  have  been  restrained  in  the  choice  of  a  trustee  or 
eonuniasioner,  upon  any  such  considerations  as  are  herein  after  stated ;  and  independent 
of  all  considerations  founded  upon  actual  conduct  observed  since  such  appointment,  or 
to  insist  upon  the  validity  and  the  nomination  of  the  said  Alexander  Learmonth,  upon 
the  ground  that  the  said  Alexander  Learmonth  has,  if  such  be  the  fact,  voted  as  a 
creditor  in  respect  of  a  larger  debt  than  could  be  due,  after  a  deduction  of  the  value  of 
property  alledged  to  have  been  conveyed,  or  pledged,  or  possessed,  for  payment  of  the 
deli;  in  that  case,  the  several  interlocutors  therein  complained  of,  be,  and  the  same  are 
^by  affirmed.  And  it  is  farther  ordered  and  adjudged.  That  if  the  Court  shall  be  of 
opinion,  that  it  is  now  competent  for  the  appellants,  such  regard  being  had  as  aforesaid, 
10  to  proceed,  then  that  said  Court,  in  such  case,  do  reverse  the  several  interlocutors 
complained  of;  and  also  hear  the  parties  upon  the  question  whether  the  respondent, 
Alexander  Learmonth,  hath  or  hath  not  been  ranked  and  voted  as  a  creditor  for  a  larger 
ram  than  he  ought  to  have  been  ranked,  as  to  the  affect  of  such  fact»  if  such  hath  been 
the  fact ;  and  that  the  Court  do  hear  the  parties  in  that  case,  also  upon  the  question, 
F.C.  VOL.  I.  9 
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There  was  another  case  in  1786,  in  the  sequestration  of  the  estate  of  Gavin  Kempt^ 
in  which  the  Court  unanimously  removed  a  factor  on  the  [148]  sole  ground  that  he 
was  elected  hy  the  vote  of  James  Kempt,  the  father  of  the  hankrapt,  and  whose  deht 
was  of  a  suspicious  nature,  though  not  nearly  so  much  so  as  that  of  Patrick  MacMardn, 
in  this  case.  The  rule  therefore  is  not  foreign  to  our  practice ;  and  heing  in  itself  so 
just  and  useful,  it  ought  now  to  be  adopted.  If  it  is,  the  vote  of  Patrick  MacMartin 
must  be  rejected.  But  if  his  vote  is  rejected,  the  election  of  Macnair  cannot  be  con- 
firmed, since  he  must  then  be  held  to  have  had  a  minority  of  votes,  and  then  that  of 
Furlong  must  be  confirmed,  who  must  be  held  to  have  had  a  majority ;  ^  but  at  any 
rate,  some  relief  must  be  given  against  the  illegal  election  of  Macnair. 

For  Macnair,  it  was  shortly  answered  (xt  the  Bar :  That  the  legal  qualification  to 
vote  was  a  claim  supported  by  production  of  the  ground  of  debt,  and  a  oath  of  verity. 
That  the  penalties  of  peijury  were  sufficient  to  prevent  danger  from  admitting  this  as 
a  qualification.  That  in  no  other  way  was  it  possible  to  avoid  much  confusion  and 
ruinous  delay.  That  in  Learmonth's  case,  the  person  objected  to  was  himself  a  com- 
missioner, and  he  held  a  distinct  and  acknowledged  interest  adverse  to  that  of  the 
creditors  in  general,  viz.  a  security.  That  Kempt's  case  was  not  reported  or  fully 
known,  but  in  general  it  was  recollected,  that  it  was  a  case  of  fraudulent  bankruptcy, 
on  which  it  was  dangerous  to  rely  without  very  accurate  knowledge  of  its  particular 
circumstances. 

The  Court  adhered  to  their  former  opinion.  It  was  observed,  that  it  was  quite 
impossible  to  listen  to  the  petitioner  without  entering  into  a  discussion  of  the  goodness 
of  every  claim  on  the  bankrupt  estate.  That  it  could  not  be  supposed  the  legislature 
meant  that  this  should  be  done  before  a  trustee  was  confirmed.  That  the  confirmation 
of  a  trustee  was  a  step  preliminary  to  all  such  discussion,  and  one  that  did  not  admit  of 
delay.     That  it  was  of  much  more  importance  to  the  creditors  to  have  a  trustee  put  into 

How  far  it  is  or  not  by  law,  competent  for  the  Court  at  the  instance  of  one  or  more 
creditors,  to  remove  from  the  office  of  commissioner  or  trustee  of  a  sequestrated  estate 
(regard  being  had  to  the  legal  nature,  duties,  and  trusts,  of  such  offices  respectively), 
any  creditor  nominated  a  trustee  or  commissioner,  or  any  person  in  effect  elected  to  such 
offices  respectively,  by  the  vote  of  a  creditor  (whether  fraud  or  misconduct  can  or 
cannot  be  proved  against  such  creditor  or  person  so  elected),  the  legal  effect  of  whose 
alledged  transactions  with  the  bankrupt's  estate,  prior  to  the  bankruptcy,  however  just^ 
as  between  such  creditors  and  the  bankrupt,  may  appear  to  be  reasonably  questionable, 
and  such  as  fairly  to  require  to  be  settled  by  proceedings  in  the  law,  or  the  judgment 
of  persons  altogether  impartial,  and  which  creditor  may  have  considerable  interests  of 
his  own  to  protect,  or  cause  to  be  protected,  against  the  interests,  and  to  the  prejudice 
of  the  general  body  of  creditors  (whose  int-erests,  nevertheless,  a  trustee  or  com- 
missioner of  a  sequestrated  estate,  it  is  contended,  is  bound  to  protect  as  his  own),  such 
interests  leading  him  to  endeavour,  as  against  them,  to  withdraw  or  maintain  himself  in 
having  withdrawn  from  general  distribution,  for  his  own  particular  benefit,  parts  of  the 
bankrupt's  estate,  with  reference  to  which,  he  may  have  had  transactions  with  the 
bankrupts  before  their  bankruptcy,  fairly  questionable  as  to  their  validity,  by  the  other 
creditors,  even  if  perfectly  just,  as  with  respect  to  the  bankrupts  themselves?  And 
whether  upon  general  principles,  a  person  having  or  claiming  to  have  interests  adverse 
to,  and  beyond  those  of  the  body  of  creditors,  can  be  effectually  chosen,  or  can  by  the 
influence  of  the  amount  of  his  alledged  debt,  in  the  choice,  effectually  cause  to  be 
chosen  the  trustee  or  commissioner,  as  it  may  be  alledged,  ought  to  act  on  behalf  of  all 
the  creditors  with  perfect  indifference  and  impartiality  ?  And  in  such  case  as  aforesaid, 
after  the  Court  shall  have  reviewed  the  interlocutors  and  heard  the  parties,  the  Court 
is  further  to  proceed  to  do  what  shall  appear  to  the  Court  to  be  just  and  according  to 
law,  as  to  removing  or  not  removing  the  respondent,  Alexander  Learmonth,  from  the 
office  of  commissioner,  and  as  to  removing  or  not  removing  the  respondent,  John 
Macnair,  from  the  office  of  trustee,  and  as  to  restraining  or  not  restraining  the  re- 
spondent^ Alexander  Learmonth,  from  voting  in  the  choice  of  a  trustee  or  com- 
missioner ;  and  to  do  in  all  other  respects,  as  to  all  other  the  matters  complained  of  in 
the  interlocutors  appealed  from,  what  shall  appear  to  the  Court  to  be  just" 

^  Furlong  at  the  same  time,  as  personal  objections  were  made  to  himself,  offered  to 
resign  his  pretensions  in  favour  of  a  third  party  not  liable  to  such  objections. 
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a  sitaation  to  act  immediately,  than  to  determine  which  of  the  candidates  was  best 
oi^tled  to  that  situation,  particularly  as  the  trustee  however  elected  must  be  free  from 
psTBonal  objection,  and  liable  to  strict  controul.  That  the  exclusion  of  fraudulent 
pietenders  from  voting  at  the  election  was  reasonably  secured  by  the  provisions  of  the 
fltatate  in  section  20,  and  by  the  criminal  law  of  this  country.  That  such  pretenders 
[149]  could  only  accomplish  their  object  by  the  commission  not  only  of  fraud  but 
peijury,  which  in  this  country,  where  there  was  a  public  prosecutor,  might  easily  be 
flubjected  to  punishment  That  even  if  the  creditors  bore  the  expence  of  such  prosecu- 
tions, it  would  be  a  burden  light  in  comparison  to  the  expence  of  such  discussions  as 
were  here  proposed.  That,  therefore,  as  the  statute  had  fixed  the  requisites  of  the  right 
of  voting  for  a  trustee,  and  as  these  requisites  were  perfectly  sufficient  to  answer  the 
purposes  of  the  act^  and  every  purpose  of  utility,  there  could  be  no  reason  for  supposing 
that  it  meant  to  leave  this  matter  quite  open,  or  to  admit  objections  to  votes  which 
cofild  not  be  determined  without  a  delay  that  would  render  the  attainment  of  the  object 
of  all  these  proceedings  impracticable.  That  as  to  the  objection  of  relationship  to  the 
bankrupt,  'there  not  only  was  no  disqualification  to  vote  for  a  trustee  expressed  in  the 
statute  on  that  head,  but  as  there  was  an  express  disqualification  on  that  gtoxmdfrom 
h^ng  dacted  tnutee,  it  must  be  presumed  that  the  other  was  intentionally  omitted. 
That  the  case  of  Kempt  could  not  now  be  regarded  as  of  much  authority,  since  when 
it  was  determined  the  law  of  bankruptcy  was  in  a  state  much  less  mature  than  at 
fffesent. 

The  Court  unanimously  refused  the  petition  (1st  February  1809). 

Furlong  having  appended  to  the  House  of  Lords,  Macnair  presented  a  petition 
founding  upon  the  statutes  33  Geo.  111.  ch.  74,  and  48  Creo.  111.  ch.  151,  sect  17,  and 
piaying  the  Court ''  to  authorise  him,  as  trustee,  to  proceed  in  recovering  the  debts  due 
to  Uie  bankrupts,  and  disposing  of  their  property  for  the  benefit  of  all  concerned ;  or  at 
least  to  authorise  him  as  interim  factor  to  receive  payment  of  the  debts,  and  to  take 
mich  measures  for  preserving  the  estate,  as  may  be  thought  necessary  for  the  benefit  of 
all  concerned,  in  the  meantime  until  the  aforesaid  appeal  is  discussed." 

On  advising  this  petition,  the  interlocutor  of  Court  was  (2d  March  1809),  "  Authorise 
and  grant  warrant  to  the  petitioner,  qua  trustee,  to  proceed  in  receiving  the  debts,  and 
disposing  of  the  moveable  property  of  the  bankrupts,  and  in  taking  such  steps  for 
preserving  the  heritable  subjects,  and  recovering  the  rents  thereof,  as  may  be  necessary 
for  the  benefit  of  all  concerned ;  but  refuse  the  prayer  of  the  petition  in  so  far  as  the 
aame  craves  warrant  to  sell  the  heritable  property  aforesaid,  and  appoint  the  trustee  to 
make  up  his  states  regularly,  and  to  lodge  the  sums  recovered  in  the  Bank  of  Scotland 
for  the  benefit  of  all  concerned/' 


Na  52.         F.C.  N.S.  I.  155.     7  Feb.  1809.     1st  Div.— Lord  Balmuto. 

T.  Ormiston,  Pursuer. — BoswelL 

C.  and  J.  Hill,  Defenders.— ^i^^c7mo?i. 

Afprimmg  and  Adjudication, — ^The  expiry  of  the  legal  does  not  vest  the  estate  in  the 
a^judger  ipso  jure,  A  declarator  of  expiry  of  the  legal  is  necessary  to  extinguish  the 
right  of  reversion. 

On  the  3d  August  1757,  Thomas  Waugh  adjudged  certain  heritable  subjects 
Monging  to  Andrew  Eobson,  for  a  debt  of  L.239,  12s.  But  neither  charter  nor 
infeftoient  had  been  expede  on  the  adjudication. 

After  the  expiry  of  forty-nine  years,  C.  and  J.  Hill,  the  grand-daughters  of  the 
leveraer,  raised  an  action  against  T.  Ormiston,  the  grandson  of  the  adjudger,  concluding 
that  the  adjudication  should  be  held  as  redeemed,  and  annulled,  and  that  the  defender 
ahoald  hold  count  and  reckoning  with  the  pursuers  for  the  rents. 

An  account  of  intromissions  having  been  lodged,  it  appeared  that  the  debt  for  which 
the  adjudication  had  been  led,  instead  of  being  diminished  or  extinguished,  had 
increased  to  L.259,  16s.  Id. 

The  Lord  Ordinary  (28th  May  1807)  found  the  lands  redeemable. 
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The  defender  reclaimed ;  and  pleaded : 

Without  entering  into  the  question  whether  the  expiry  of  the  legal  does  im- 
mediately, ipso  jure,  extinguish  the  right  of  redemption,  there  has,  in  the  present  case, 
heen  such  a  mora  as  to  deprive  the  creditor  of  that  privilege.  A  period  longer  than  the 
long  prescription  has  heen  allowed  to  pass ;  and  it  would  be  inequitable  to  continue  the 
privilege  of  redemption  after  so  unreasonable  a  delay.  Accordingly,  after  all  the 
statutes  creating  the  right  of  redemption  were  passed,  mora  has  been  admitted  to  cut  off 
the  reverser's  right, — ^22d  February  1704,  Livingston  against  Goodlet,  FourU. — Er^\ 
b.  ii.,  tit  12,  s.  38. 

The  pursuers  answered  that,  by  the  decision  7th  March  1794,  Campbell  against 
Scotland,  the  general  point  was  determined,  that  a  declarator  of  expiry  of  the  legal  was 
necessary  to  extinguish  the  right  of  the  pursuer. 

The  Lords  concurred  in  observing,  that  although  by  the  old  law  the  expiry  of  the 
legal  did  ipso  jure,  without  any  declaratory  process,  render  the  right  of  the  adjadger 
absolute,  even  in  the  case  of  general  adjudications ;  yet,  after  several  decisions,  it  was 
solemnly  settled  in  the  case,  p.66]  7  th  March  1794,  Campbell  against  Scotland,  that  a 
declarator  of  expiry  of  the  legal  was  necessary  to  extinguish  the  privilege  of  reversion, 
and  render  the  right  of  the  adjudger  absolute. 

It  was  observed  that,  when  the  judgment  in  the  case  of  Campbell  and  Jack  was 
pronounced,  some  of  the  Judges  did  entertain  a  distinction  between  those  casee  in 
which  the  debt  was  equal,  and  those  in  which  it  was  inferior  in  value  to  the  subject 
adjudged,  and  inclined  in  the  former  case  to  hold  the  right  of  redemption  to  be  expired, 
and  in  the  latter  to  be  competent;  but  this  was  a  very  precarious  and  inexpedient 
criterion,  which  it  was  impossible  to  adopt ;  and  the  majority  of  the  Judges  in  that  case 
proceeded  on  the  general  principle.  It  must  now  therefore  be  considered  as  settled  law, 
that  to  convert  an  adjudication  into  an  irredeemable  right,  and  extinguish  the  right  of 
the  reverser,  it  is  necessary  that  the  adjudger  either  obtain  decree  in  a  declarator  of 
expiry  of  the  legal,  or  regularly  invest  himself  with  charter  and  sasine  upon  the  adjudi- 
cation, and  possess  thereon  for  forty  years. 

In  all  other  cases,  an  adjudication  is  no  more  than  an  heritable  security  like  an 
heritable  bond. 

The  Lords  unanimously  (7th  February)  adhered. 

[Cf.  Hinton  v.  Gonnell's  Trustees,  10  R.  1112.] 
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PiTCAiRN  and  Scott,  and  Others,  Pursuers. — David  CathcarL 

Thomas  Adair,  Defender. — Joh7i  Oreenshields, 

Insurance — Arrestment, — I.  Premiums  on  policies  of  insurance  may  be  arrested  by 
the  insurer^s  creditors,  in  the  hands  of  the  broker,  though  he  has  not  in  fact  received 
them. 

II.  After  such  arrestment  the  broker  is  not  at  liberty  to  pay  away  the  premiums 
generally  in  payment  of  losses  on  the  policies  underwritten  in  his  office. 

Thomas  Ward  underwrote  a  number  of  policies  at  the  office  of  Pitcairn  and  Scott. 
He  stopt  payment ;  and  arrestments  were  used  in  the  hands  of  Pitcairn  and  Scott  by 
various  persons  his  creditors.  At  the  time  these  arrestments  were  used,  the  premiums 
of  the  policies,  underwritten  by  Ward,  had  not  been  paid  to  Pitcairn  and  Scott. 

Subsequently  to  the  arrestment,  Pitcairn  and  Scott  paid  certain  sums  to  persons 
insured  by  Ward  at  their  office,  for  averages  and  returns.  They  afterwards  raised  a 
multiplepoinding,  in  order  to  settle  the  claims  of  the  different  creditors  of  Ward  to  his 
funds  existing  in  their  hands.  Thomas  Adair  was  chosen  common  agent  for  the 
creditors.  In  this  process,  Pitcairn  and  Scott  claimed  deduction  for  the  sums  paid  as 
above  to  the  persons  insured  at  their  office.     Adair  resisted  this  claim  of  deduction. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Sustains  the  objections  stated 
by  the  common  agent  to  the  broker's  accounts,  in  so  far  as  the  total  losses  or  averages 
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^Mcially  objected  to  exceed  the  premium  applicable  to  such  total  losses  and  averages ; 
and  zepels  tlie  objections  quoad  vitrei,'* 

Pitcairn  and  Scott  reclaimed ;  and  their  petition  was  answered. 

Argument  for  petitioners. 

L  The  premiums  out  of  which  the  payments  in  question  were  made,  and  indeed  all 
the  premiums  in  medio^  did  not  come  into  the  hands  of  the  petitioners  till  after  the 
arrestment ;  and,  therefore,  could  not  be  affected  by  it. 

[180]  XL  Supposing  they  had  been  in  the  petitioners'  hands,  the  petitioners  were 
entitled  to  make  the  payments  objected  to.  The  broker  is  the  medium  through  which 
the  insurer  and  insured  deal.  The  one  looks  to  him  for  premiums,  the  other  for 
pajment  of  losses  and  returns.  He  neither  does  nor  possibly  can  receive  the  premiums 
at  the  moment  of  insurance ;  far  less  is  it  the  practice,  or  possible,  for  him  to  pay  them 
over  instantly  to  the  insurer.  The  universal  practice  is,  that  the  broker  makes  no 
payment  of  premiums  to  the  insurer  but  once  in  the  year,  viz.  on  the  4th  August  for 
the  year  ending  31st  December  preceding,  and  then  he  pays  over  to  him  the  balance 
after  retaining  the  amount  of  the  losses  and  returns.  This  balance  is  all  that  the 
insurer  is  entitled  to  claim  from  the  broker.  The  broker  therefore  is  entitled  to  pay  to 
soch  persons  as  have  been  insured,  by  his  agency,  the  amount  of  the  sums  due  to  them 
for  losses  and  returns,  notwithstanding  arrestments  by  other  creditors  of  the  insurer, 
who  can  arrest  no  more  than  their  debtor  is  entitled  to  demand.  That  the  broker  is 
not  simply  bound  to  pay  over  premiums  to  the  insured,  without  regard  to  future  losses, 
but  is  entitled  to  retain  them  and  apply  them  to  second  insurances,  was  found  in  the 
cases  of  Elliot  i^ainst  Morrison  and  Co.,  28th  June  1785,  and  Keith  against  Thomson 
and  Son,  3d  July  1795. 

Aigument  for  respondents. 

I.  Whether  the  premiums  were  actually  in  the  petitioners'  hands  or  not  is  of  no 
CQD8ei|uence,  the  policies  at  least  were  signed,  in  which  these  premiums  were  contained. 
By  the  nature  of  the  contract  of  insurance  they  were  held  to  be  paid,  and  the  broker 
was  bound  for  them  to  the  insurer  from  the  date  of  signing  the  policy.  See  case  of 
Pitcairn  and  Scott,  14th  June  1808,  and  particularly  opinions  there  quoted.  The 
amount  of  these  premiums  was  therefore  due  by  the  petitioners  to  Ward,  and  arrestable 
by  Ward's  creditors  at  the  time  of  the  arrestment  in  question. 

IL  The  broker  is  not  himself  liable  to  the  insured  for  payment  of  losses  or  returns. 
If,  therefore,  he  pays  such  losses  or  returns  out  of  the  premiums,  he  makes  a  payment 
for  behoof  of  the  insurer,  and  pays  away  the  insurer^s  money.  The  broker  therefore 
cannot  make  such  payment  if  prohibited  by  the  insurer ;  and  still  less  when  interpelled 
by  an  arrestment  used  by  the  creditors  of  the  insurer.  It  may  be  a  convenient  practice, 
in  the  ordinaiy  course  of  business,  for  the  broker  to  pay  losses  and  returns  out  of  the 
premiums  (though  that  is  not  in  general  done,  without  special  authority  from  the 
msorer),  but  that  can  never  prove  that  a  broker  has  a  right  to  do  this  after  an  arrest- 
ment The  cases  quoted  are  not  now  of  authority ;  an  opposite  decision  having  been 
adopted  on  full  consideration  in  the  later  case  of  Pitcairn  and  Scott  above  mentioned. 

[161]  The  Court)  on  the  reasons  of  the  respondent's  argument,  adhered  to  the  inter- 
loentor  of  the  Lord  Ordinary. 


Xa  55.      F.C.  N.S.  I.  161.     7  Feb.  1809.     1st  Div.— Lord  Woodhouaelee. 

Earl  of  Wkmyss,  Pursuer. — M,  Hodson  Cay. 
Trustees  of  Sir  Archibald  Hopb,  Defenders. — Henry  Cockbunu 

Tark — A  tenant  of  two  adjacent  fields  of  coal  is  not  entitled  to  communicate  the  drain 
or  level  of  the  one  to  the  other,  but  is  bound  to  leave  a  barrier  on  march,  to  prevent 
the  water  of  the  superior  field  of  coal  from  flowing  down  on  the  inferior. 

The  Magistrates  of  Edinburgh  were  formerly  proprietors  of  the  barony  of  Woolmet ; 
Aztd,  by  a  tack  dated  12th  June  1723,  let  to  James  Biggar,  and  his  heirs  and  assignees, 
**  all  and  haill  the  coal  that  is  within  the  barony  of  Woolmet,  excepting  the  coal  in  the 
pttks,  gardens,  and  inclosures  of  the  said  barony,  for  three  times  nineteen  years  from 
Whitsunday  1723;  with  full  power  to  set  down  and  sink  pits  and  make  levels  and 
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mines  in  the  said  lands,''  &c.  But  this  lease  did  not  contain  any  prohibition  with 
respect  to  the  communication  of  levels.  Sir  Archibald  Hope  acquired  right  to  tihis 
lease  from  Mr.  Biggar ;  and  the  Earl  of  Wemyss  purchased  the  estate  of  Woolmet  from 
the  City  of  Edinburgh. 

In  March  1768,  Sir  Archibald  Hope  obtained  a  lease  of  the  coal  of  Inveiesk, 
Monchtonhall,  and  Stonyhill,  from  the  Earl  of  Wemyss,  under  this  among  other  con- 
ditions, "  that  it  shall  not  be  in  the  power  of  the  said  Sir  Archibald  Hope,  or  his  fore- 
saids^  to  communicate  to  any  neighbouring  heritor  the  foresaid  level  that  runs  through  the 
barony  of  Smeeton,  nor  to  communicate  any  other  levels  belonging  to  the  coals  hereby 
set  to  any  neighbouring  heritor  without  the  consent  of  the  said  Francis  Charteris." 

The  endurance  of  this  lease  was  for  19  years;  but  the  landlord  bound  himself  to 
grant  prorogations  of  it  to  the  extent  of  fifty-seven  years.  And  also,  by  a  deed  of  same 
date,  to  grant  a  renewal  and  prorogations  of  the  lease  of  Woolmet  coal  for  the  same 
period  and  under  the  same  conditions. 

Sir  Archibald  was  likewise  tenant  of  a  field  of  coal  adjacent  to  Woolmet,  and 
belonging  to  the  Duke  of  Buccleuch. 

[162]  In  the  year  1782,  after  the  expiry  of  the  lease  of  the  Woolmet  coal,  the  Earl 
of  Wemyss  raised  an  action  against  Sir  Archibald  Hope,  containing  (among  various 
other  conclusions  respecting  the  improper  working  of  the  Woolmet  coal)  a  conclusion 
that  the  level  for  draining  the  Woolmet  coal  had  been  communicated  to  the  adjacent 
field  of  coal  belonging  to  the  Duke  of  Buccleuch,  of  which  Sir  Archibald  was  tenant; 
that  the  water  arising  from  that  coal  was  discharged  upon  the  Woolmet  coal ;  that  this 
was  an  illegal  operation  on  the  part  of  the  tenant,  and  that  damages  were  due  on  that 
account. 

A  proof  was  taken ;  and  the  case  was  allowed  to  lie  over  from  the  year  1782  to  the 
year  1809.  It  was  then  agitated  between  the  trustees  of  Sir  Archibald  Hope  and  the 
trustees  of  the  Earl  of  Wem3rss. 

The  case  was  reported  to  the  Court  by  the  Lord  Ordinary.  The  Court  were  satisfied 
by  the  proof,  that  the  level,  by  which  the  Woolmet  coal  was  drained,  had  been  com- 
municated to  the  field  of  coal  held  of  the  Duke  of  Buccleuch ;  that  the  water  from  the 
latter  field  of  coal  was  by  that  means  carried  off;  and  that  this  communication  had  been 
made  previously  to  the  expiry  of  the  lease  dated  in  1723,  to  which  Sir  Archibald  Hope 
had  acquired  right. 

The  pursuers  argued,  1^^,  That  the  conditions  and  prohibitions  respecting  the  com- 
munication of  levels,  contained  in  the  leases  granted  in  the  year  1768,  and  the  obliga- 
tion, of  the  same  date,  granted  to  renew  the  lease  of  the  Woolmet  coal,  at  its  expiry  in 
the  year  1780,  must  be  understood  to  reach  and  qualify  the  lease  under  which  the 
defender  originally  was  entitled  to  work  that  coal;  because  the  obligation  therein 
imposed,  of  not  communicating  the  levels  of  any  of  the  Earl  of  Wemyss's  coal,  implied, 
iXL  good  faith,  that  nothing  should  in  the  meantime  be  done  to  render  that  obligation 
nugatory.  2dly,  That  by  the  common  principles  of  law,  and  without  the  aid  of  any 
stipulations,  the  tenant  of  a  field  of  coal  was  not  entitled  to  communicate  the  drains  or 
levels  of  it  to  any  other  coal  of  which  he  was  either  tenant  or  proprietor.  The 
privilege  of  a  level  or  outlet  of  water  to  drain  a  field  of  coal,  was  of  great  value,  and  a 
right  which  one  proprietor  was  not  bound  to  grant  to  another,  but  for  which  he  was 
entitled  to  demand  consideration  according  to  circumstances.  The  tenant^  in  making  a 
communication  by  which  this  advantage  was  given,  was  therefore  usurping  the  rights  of 
a  proprietor,  and  granting  what  it  was  the  privilege  of  property  alone  to  give. 

Besides,  a  tenant  was  bound  to  use  the  subject  of  his  lease  tanquam  bonus  vir^ 
without  any  permanent  deterioration,  so  far  as  was  consistent  with  the  nature  of  the 
subject  let  In  a  lease  of  lands  for  the  purpose  of  agriculture,  this  was  well  established, 
and  the  same  principles  governed  all  cases  of  lease.  In  a  lease  of  coal,  the  tenant  is 
entitled  to  work  and  remove  the  subject  to  the  utmost  of  his  power,  according  to  the 
terms  of  his  lease ;  but  he  is  not  entitled  to  proceed  in  such  a  manner  as  to  render  what 
shall  remain  unexhausted  useless  to  the  proprietor,  or  to  induce  any  permanent  deterio- 
ration on  the  rest  of  the  landlord's  property.  But  by  the  communication  of  the  level 
in  question,  an  additional  quantity  of  water  is  brought  down  [163]  on  the  pursuer's 
coal,  which  would  not  only  add  to  the  difficulty  and  expence  of  working  what  may 
remain  unexhausted  at  the  expiry  of  the  lease,  but  likewise  of  working  that  which  was 
reserved  in  the  lease.     On  these  principles  the  tenant  in  working  the  coal  is  bound  to 
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leaYe  a  barrier  on  ihe  march,  so  as  to  prevent  the  water  from  flowing  in  from  either 
side ;  and  it  makes  no  difference  on  the  case,  that  he  may  happen  to  be  tenant  of  both 
the  adjacent  fields  of  coal,  for  he  is  bonnd  to  work  each  without  deteriorating  either, 
and  in  sabserviency  to  those  snpereminent  rights  of  property  belonging  to  each 
proprietor. 

The  defenders  answered,  Igt^  That  Sir  Archibald  Hope  was  entitled  to  work  Wool- 
met  ooal  under  the  lease  dated  in  1723,  till  its  expiry  in  1780,  and  was  not  bound  to 
observe  the  restrictions  contained  in  the  leases  granted  in  1768,  till  after  the  expiry  of 
the  former.  The  alleged  illegal  proceedings  were  previous  to  the  expiry  of  the  original 
l^se :  and,  therefore,  there  was  no  violation  of  the  express  terms  of  that  contract. 

My,  There  was  nothing,  in  the  common  principles  of  law,  that  implied  any  restric- 
tion as  to  the  communication  of  levels.  By  the  terms  of  the  lease  the  tenant  was 
entitled  to  work  out  "  all  and  haill  the  coal,"  with  the  exception  of  the  particular  parts 
reserved.  He  was  entitled,  therefore,  to  remove  the  whole  coal  to  the  exact  line  of 
maieh,  and  to  accomplish  this  in  any  manner  most  convenient,  provided  he  observed 
Uie  stipulations  of  the  lease  with  respect  to  pillars  for  the  preservation  of  the  siurface  of 
the  ground.  The  principles  recognized  with  respect  to  leases  of  arable  land,  and  to 
e?eiy  subject  which  could  be  used  sodva  sttbgtantta,  had  no  application  to  this  case,  for 
the  very  purpose  and  essence  of  the  lease  was  to  enable  the  tenant  to  remove  and  con- 
iome  the  subject  of  it.  Being,  therefore,  entitled  to  work  out  the  whole  coal  to  the 
exaet  and  utmost  verge  of  the  march,  and  thus  to  leave  no  intervening  coal  between 
that  of  the  adjacent  heritor  and  the  exhausted  field  of  coal,  whatever  might  be  the 
effect  as  to  the  communication  of  levels,  rmiUo  majtis,  he  was  entitled  to  exhaust  a  small 
pert  of  the  coal  immediately  adjacent  to  the  march. 

But  if  a  barrier  must  be  left,  by  whom  is  it  to  be  furnished  1  Is  it  to  be  composed 
solely  of  the  Woolmet  coal,  or  that  of  the  adjacent  property  f  Of  what  breadth  must 
it  be?  or  must  this  vary  with  the  porous  nature  or  accidental  quality  of  the  coal?  It 
is  notorious  that  coal  when  the  water  is  removed  from  it  shrinks,  and  fissures  thus 
natoially  arise  in  it,  through  which  the  water  must  flow.  It  is  impossible,  therefore, 
from  the  nature  of  the  thing,  that  any  effectual  barrier  can  be  left  out  of  the  coal  itself. 
That  ^e  defender  as  tenant  is  bound  to  create  a  barrier  of  more  effectual  materials,  is 
not  maintained ;  and  at  any  rate,  if  such  were  necessary,  or  required  by  law,  it  would 
fdl  to  be  a  mutual  burden. 

At  all  events,  however,  it  is  premature  to  agitate  this  question  before  the  expiry 
of  the  lease.  The  tenant  is  at  present  working  the  coal ;  and,  before  the  termination 
of  the  lease,  the  whole  will  be  exhausted.  If  this  shall  be  accomplished,  the  pursuer 
will  not  be  able  to  qualify  any  damage  from  the  operation. 

[164]  A  great  majority  of  the  Court  concurred  in  observing  that  the  lease,  under 
which  the  defender  was  entitled  to  work  the  Woolmet  coal,  contained  no  prohibition 
with  respect  to  the  communication  of  levels ;  that  the  prohibitions  contained  in  the 
iesBes  and  obligations  in  the  year  1768  could  not,  by  implication,  attach  to  the  lease  to 
which  die  defenders  had  previously  acquired  right ;  that  the  operations  complained  of 
were  done  before  the  expiry  of  that  lease ;  and  that,  therefore,  the  point  must  be  deter- 
mined by  the  common  principles  of  law. 

It  was  observed  that  the  general  question,  whether  in  the  absence  of  specific  stipu- 
lition,  a  tenant  of  two  adjacent  fields  of  coal  was  entitled  to  work  the  coal  to  the  march 
without  leaving  any  barrier,  and  thus  effect  a  communication  of  levels;  or  whether, 
where  a  barrier  was  left  in  working,  he  was  entitled  to  break  through  it,  for  the 
pnrpoee  of  making  a  communication  of  levels,  had  never  distinctly  occurred  for  decision. 
That,  upoD  a  former  occasion,  some  of  the  Judges,  among  whom  was  Lord  President 
Doodas,  had  given  an  opinion  incidentally,  that  the  tenant  was  bound  to  leave  a  suffi- 
cient barrier,  and  that  he  was  not  entitled  to  make  a  communication  of  levels.  That 
this  opiQion  was  founded  on  the  clearest  and  most  just  principles  of  law ;  and  as  the 
present  case  involved  the  general  question,  free  from  the  stipulations  of  the  parties, 
H  wras  proper  to  settle  this  very  important  point,  and  to  fix  down  a  precedent  for 
thefatore. 

It  was  observed  that  by  the  communication  of  the  level,  the  burden  of  a  greater 
quantity  of  water  was  brought  down  on  the  field  of  coal  belonging  to  the  pursuer  than 
wonid  have  naturally  flowed  upon  it.  That  thus  a  substantial  burden  was  imposed  on 
the  landlord,  and  a  permanent  deterioration  of  the  subject  of  the  lease  was  made,  which 
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it  was  beyond  the  power,  and  inconsistent  with  the  duty  of  the  tenant^  having  a  due 
and  prudent  regard  for  the  preservation  of  the  subject  of  his  lease,  to  accomplish.  It 
was  a  violation  of  the  reciprocal  obligation  which  he  owed  to  his  landlord. 

The  tenant,  therefore,  was  only  entitled  to  exhaust  the  coal  under  this  qualification, 
that  he  conducted  his  operations  in  such  a  manner  as  to  leave  a  barrier  against  the 
water  of  the  adjacent  coal,  and  was  not  entitled  to  break  through  this  barrier  for  the 
purpose  of  communicating  the  level.  He  was  as  much  bound  to  observe  this  pie- 
caution,  and  to  leave  part  of  the  coal  for  this  purpose,  as  he  was  bound  to  leave  part  of 
the  coal  for  sufficient  pillars  to  support  the  roof  of  the  working,  and  a  violation  of  the 
one  was  as  illegal  as  a  violation  of  the  other  restriction. 

With  respect  to  the  amount  of  the  damage  thus  incurred,  it  was  premature  now  to 
inquire,  for  these  could  not  correctly  be  determined  before  the  expiry  of  the  lease.  If 
the  whole  of  the  Woolmet  coal  was  then  exhausted,  the  damage  would  be  mush 
diminished.  But  the  relevancy  of  the  claim  was  a  distinct  question,  and  independent 
altogether  of  the  amount  of  the  damage. 

The  following  interlocutor  was  pronounced  (2l8t  January  1809) :  "  Find  that  Sir 
Archibald  Hope  did  open  a  communication  between  the  levels  of  the  Duke  of 
Buccleuch's  coal,  and  of  that  belonging  to  the  [166]  pursuer,  without  having  right 
to  do  so,  either  at  common  law,  or  by  the  special  terms  of  his  lease ;  therefore,  find  the 
representatives  of  the  said  Sir  Archibald  Hope  liable  in  damages  to  the  trustees  of  the 
late  Earl  of  Wemyss,  who  have  sisted  themselves  as  pursuers  in  this  cause  by  minute ; 
and  appoint  the  said  trustees  to  lodge  a  condescendence,  stating  the  amount  thereof  to 
be  printed  and  boxed  on  or  before  the  2d  February  next,  under  an  amand  of  forty 
shillings  sterling." 

Against  this  interlocutor  a  petition  was  given  in  craving  either  that  the  considera- 
tion of  the  cause  should  be  superseded  till  the  lease  of  Woolmet  coal  expired,  or  that 
the  defender  should  have  indulgence  in  point  of  time  to  bring  the  merits  of  the 
question  under  review.  The  following  interlocutor  was  pronounced  (7th  February 
1809) :  "In  respect  the  finding  of  the  Court  only  applies  to  such  damages  as  shall  be 
found  due  at  the  expiry  of  the  lease,  refuse  the  prayer  of  the  petition,  and  adhere  to 
their  interlocutor  reclaimed  against,  but  allow  the  petitioners  to  print  and  box  a  full 
petition  on  the  merits." 

But  the  defender  acquiesced  in  the  interlocutor  of  the  21st  January,  and  proceeded 
no  farther  in  the  cause. 


No.  .56.      F.C.  N.S.  I.  165.     10  Feb.  1809.     1st.  Div.— Lord  Woodhouselee. 

Robertson,  Forsyth,  and  Company,  Pursuers. — Ho.  Forsyth  et  Arch.  Fletcher. 

Stewart,  Smith,  and  Others,  Defenders. — A.  Skeiu  et  John  CUrh 

Insurance. — ^After  regular  notification  of  capture  and  abandonment,  it  is  incompent  for 
the  insurers  to  reject  the  abandonment  and  insist  upon  settling  for  a  partial  loss, 
although  intelligence  of  recapture  be  received  a  few  days  after  that  of  capture,  before 
the  loss  is  paid,  and  although  the  vessel  has  actually  performed  her  voyage. 

In  spring  1805,  the  ship  "Ruby,"  belonging  to  Robertson,  Forsyth,  and  Company, 
was  insured  on  a  voyage  at  and  from  Halifax  in  Nova  Scotia,  to  the  discharging  port  in 
Britain,  with  leave  to  call  at  Quebec,  [166]  for  any  purpose  whatever.  The  ship  was 
insured  at  Glasgow  and  Greenock  to  the  extent  of  L.2500,  at  which  sum  she  was 
valued  in  the  policy. 

On  the  24th  August,  the  '^Ruby"  sailed  from  Quebec,  and  on  the  16th  September 
was  captured  by  a  Spanish  privateer ;  into  which  part  of  her  sails  and  rigging,  and  the 
master  and  greater  part  of  her  crew  were  removed. 

On  the  18th  October,  the  master  intimated  the  capture  by  letter  to  the  owners.  On 
the  same  day  the  owners  sent  by  post  an  Intimation  to  the  broker,  that  they  abandoned 
their  interest  in  the  vessel,  and  desiring  that  a  settlement^  as  for  an  abandonment, 
should  be  made  with  the  underwriters. 

On  the  19th,  intimation  to  this  effect  was  made  to  the  underwriters  in  Greenock 
and  Glasgow.     The  former  declared  themselves  satisfied  ;  and  the  latter  having  on  the 


r.a  im,  ka  l    Robertson,  forsyth,  &  co.  v.  stewart,  smith,  &a         137 

Slst  leferied  Uie  matter  to  two  of  their  number,  on  the  24th  agreed  to  settle  the  loss 
OD  the  footing  proposed. 

On  the  25th  October,  notice  arrived  that  the  vessel  had  been  recaptured  and 
carried  into  Gaemsey.  Upon  this  the  underwriters  refused  to  accept  of  the  abandon- 
ment or  to  settle  for  a  total  loss,  and  offered  the  salvage  and  other  loss  that  had  arisen 
from  the  capture.  The  vessel  was  carried  into  Plymouth,  where  she  discharged  her 
cargo. 

Robertson  and  Co.  raised  an  action  before  the  Admiralty  for  the  sum  in  the  policy, 
and  (16th  July  1806)  obtained  decree.  The  underwriters  pursued  a  suspension  of  this 
decree;  and  the  Lord  Ordinary  (20th  January  1808,  and  12th  May  1808)  repelled  the 
reasons  of  suspension. 

The  case  Uien  came  by  petition  and  answers  before  the  Inner-house. 
The  underwriters  maintained,  Ist^  The  arrangement  consented  to  by  the  under- 
writers was  made  when  all  parties  were  ignorant  of  the  fact.  The  recapture  had  truly 
happened  before  this  arrangement ;  and  if  that  event  had  been  known,  the  abandon- 
ment eould  not  have  been  made  by  the  one  party,  and  would  not  have  been  accepted  of 
by  the  other.  It  proceeded  on  a  mistake,  and  must  therefore  be  null.  2(2,  Insurance 
is  a  contract  of  indemnity,  and  its  fundamental  principle  is,  that  the  insurer  shall  only 
be  resp(»isible  for  the  loss  actually  sustained  by  the  insured.  An  exception  to  this 
rale  has  crept  in,  by  which,  where  the  loss  is  tUtra  dimidium  vcdoris,  the  insured  are 
entitled  to  abandon  the  vessel  to  the  insurer,  and  to  claim  as  if  the  vessel  had  been 
absolutely  destroyed.  But  it  cannot  be  considered  as  a  total  loss  where,  on  a  capture 
and  recapture,  the  salvage  does  not  amount  to  a  half  of  the  value,  and  where  the  vessel 
has  actually  performed  her  voyage.  In  the  present  case,  the  capture  continued  but  for 
a  few  days,  and  the  vessel  accomplished  her  voyage  and  delivered  her  cargo.  Vide  1 
Term  Rep.  p.  1S7.— Park,  Insur.  edit.  1796,  p.  145,  16th  June  1786,  Gavin  Kempt 
and  Go.  against  Glen  and  others, — 2,  Burroughj  683 — 1198.^ 

[167]  The  owners  answered,  1^^,  That  in  settling  the  interest  of  parties  on  a  policy 
of  insurance  in  cases  of  capture,  the  date  of  intelligence,  if  that  intelligence  be  correct, 
must  be  the  rule.  Both  parties  are  ignorant  of  the  real  fact  beyond  that  date,  and 
have  no  other  rule  by  which  to  come  to  any  conclusive  arrangement.  Ignorance  of  the 
real  fact  cannot  void  the  policy. 

2d,  It  is  clearly  established,  that  where  a  capture  has  occurred,  the  insured  is 
entitled  to  intimate  his  intention  to  abandon  the  property  to  the  insurers.  Having 
regularly  intimated  this  abandonment^  it  must  be  definitive ;  a  line  must  be  drawn  to 
aaoertain  within  what  period  an  intimation  of  abandonment  is  conclusive ;  and  no  other 
more  expedient  rule  can  be  found  than  the  present^  that  intimation,  being  once 
regularly  made,  is  decisive  against  all  the  parties. 

This  case  was  considered  by  the  Court  to  be  entirely  new,  and  to  be  attended  with 
difficulty.  The  Judges  unanimously  concurred  in  opiiuon,  that^  on  the  news  of  the 
capture  of  the  vessel,  the  owners  were  entitled  to  abandon,  and  that,  after  the  capture, 
iatiination  of  the  abandonment  had  been  duly  and  regularly  made.  That  it  was  neces- 
sary to  draw  a  line  when  this  transfer  of  ownership  should  be  complete  and  definitively 
made.  That  there  was  no  line  more  proper,  more  suitable  to  the  strict  terms  of  the  con- 
tact of  insurance,  more  consistent  with  justice  and  expedience,  than  that  where  a  fair 
and  fuU  exercise  of  the  right  of  abandonment  had  been  made,  upon  a  view  of  a  total 
loss,  at  the  time  against  which  the  policy  provided  the  right  of  the  insured  to  recover 
for  that  loss,  should  be  complete ;  and  that  the  insurer  should  not  be  permitted  to  undo 
the  transaction  merely  because  subsequently  emerging  circumstances  may  have  made 
it  more  agreeable  to  his  interest.  That  there  was  nothing  in  a  policy  of  insurance 
which  entitled  a  party  to  say,  that  where  an  abandonment  arising  from  a  total  loss  had 
taken  place,  where  the  owner  of  the  vessel  had  divested  himself  of  his  right  to  her, 
and  declared  to  the  underwriters  that  the  vessel  was  thenceforth  to  be  their  property, 
they  should  nevertheless  at  any  distance  of  time  be  permitted  to  invert  the  whole  rights 
of  the  parties.     That  there  was  no  foundation  for  such  a  plea  in  the  terms  of  the 

^  The  insurers  besides  the  above  argument,  maintained,  1^^,  That  there  had  been  an 
over  insurance,  and  that  the  vessel  had  been  overvalued  in  the  policy ;  2d,  That  there 
had  been  no  regular  intimation  of  abandonment ;  but  the  Court  unanimously  disre- 
garded both  these  allegations. 
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contract,  and  still  less  in  the  principles  of  justice  and  expedience  relating  to  it  That 
it  had  80  happened  in  the  present  case,  that  the  vessel  had  been  recaptured  and  brought 
into  port  within  a  short  interval  of  time  :  Bat  it  might  have  happened  otherwise ;  the 
interval  might  be  indefinitely  longer ;  and  in  estabhehing  the  principle  by  which  the 
present  case  was  to  be  determined,  it  was  necessary  to  provide,  that  the  parties  to  the 
contract  should  not  be  kept,  for  an  indefinite  length  of  time,  in  a  state  of  uncertainty 
and  suspence  as  to  their  situation.  That  such  uncertainty  and  suspence  would  be  pro- 
ductive of  the  greatest  injury  to  all  parties,  to  the  owners  of  the  vessel  who  have  fairly 
abandoned  her,  and  were  entitled  to  claim  as  for  a  total  loss  under  the  policy,  and  to 
the  underwriters,  who  from  the  date  of  the  abandonment  were  justly  entitled  to  con- 
sider them-  [168]  -selves  as  fully  invested  with  the  property  of  the  ship.  That  in  cases 
where  accounts  of  recapture  have  arrived  at  the  same  time  with  those  of  capture,  the 
parties  were  placed  in  a  situation  totally  different  That  they  were  there  plainly 
entitled  to  claim  as  for  a  partial,  and  not  for  a  total  loss ;  but  the  principles  of  such 
cases  did  not  in  the  slightest  degree  touch  the  present.  That  a  line  must  be  drawn 
somewhere;  and  none  founded  on  better  principles  could  be  discovered,  than  that, 
where  a  fair  abandonment  had  been  made  by  the  owners,  it  must  be  held  as  a  fbced 
and  concluded  transaction. 

It  was  farther  observed,  that  it  was  the  peculiar  principles  of  insurance  law,  on 
which  every  transaction  between  insurer  and  insured  must  depend,  that  in  such  transac- 
tions the  parties  are  not  to  consider  the  facts  as  they  might  really  exist  at  the  date  of 
the  contract,  because  the  contract  was  frequently  entered  into  to  provide  against  the 
risk  of  events  long  past  before  its  date.  That  if  the  parties  were  equally  ignorant  of 
the  events  having  taken  place,  this  was  sufficient  for  the  validity  of  the  insurance. 
That  their  rights  did  not  depend  ofl  the  real  state  of  the  fact,  but  only  on  the  fact  so 
far  as  it  had  come  to  their  knowledge  at  the  date  of  the  contract  That  vessels  were 
frequently  insured  which  had  sailed  many  months  before  the  insurance  was  effected, 
the  insurer  and  the  insured  knowing  nothing  of  her  safety,  or  whether  she  might  not  at 
the  date  of  the  contract  have  been  totally  lost ;  yet  the  validity  of  the  policy  was  not 
thereby  impaired.  That  it  would  be  perfectly  absurd  to  say,  that  all  this  proceeded  on 
a  mistake,  and  that  the  insurance  was  to  be  void  because  in  fact  the  vessel  was  not  in 
peril  or  not  in  existence  at  the  time  it  was  effected.  That  in  the  present  case,  when  the 
accounts  of  the  capture  of  the  vessel  arrived,  and  came  to  the  knowledge  of  the  insured, 
they  were  entitled  to  act  on  that  supposition ;  and  that,  at  the  time  the  abandonment 
was  made,  she  was  a  lost  vessel,  with  only  a  chance  of  the  loss  being  repaired  by 
recapture.  But  that  this  chance  of  recapture,  or  the  possibility  of  its  having  been  made 
at  the  time  of  intimating  the  abandonment,  could  not  be  admitted  to  overthrow  a  oon- 
cluded  transaction. 

The  Lords  (10th  February  1809)  unanimously  adhered. 

[Reversed  2  Dow  476,  3  S.R.R.  (H.L.)  226.     Cf.  Shepherd  v.  Henderson,  8  R.  526 ; 
"Blairmore''  Co.  v.  Macredie,  24  R.  893  passim,  25  R.  (H.L.)  62,  68.] 
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Robert  Brown  and  Others,  Suspenders. — Eo.  Forsyth. 

Campbell  and  Company,  Glmrgers.^John  Clerk. 

Summary  Diligence. — I.  Horning  for  payment  of  a  sum  of  composition,  proceeding  on 
a  bond  for  payment  of  a  composition,  which  contained  a  clause  of  registration,  and  a 
bill  accepted  by  the  bankrupt,  found  good,  though  the  bond  was  for  a  composition 
to  all  creditors,  and  for  all  debts  generally,  without  specification  of  any  particular 
creditor  or  debt. 

11.  Suspension  of  the  above  refused,  though  the  indorsation  of  the  bill  to  the 
chargers  was  under  reduction  by  the  creditors  of  the  indorser ;  and  though,  if  that 
were  reduced,  the  acceptor  had  a  claim  of  compensation  against  the  indorser,  who 
would  then  come  to  hold  it,  by  which  the  composition  due  by  his  cautioners  on  that 
debt  would  be  in  great  part  extinguished. 

David  Valence  and  Company  (19th  October  1807)  granted  an  acceptance  for  L.350 
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payable  at  100  days  date,  to  John  Macalpin  and  Company.  About  the  same  time, 
Valence  and  Company  acquired  right,  by  indorsation,  to  a  draft  by  the  same  Macalpin 
and  Company,  on  a  house  in  London,  for  L.250.  This  last  draft  was  dishonoured,  and 
remained  in  possession  of  Valence  and  Company.  On  the  21st  October  1807,  Macalpin 
and  Company  indorsed  away  the  acceptance  of  Valence  and  Company  to  Campbell  and 
Company.  On  the  1st  of  December  1807,  Macalpin  and  Company  were  rendered 
banlmipt  in  terms  of  Act  1696,  and  their  estate  was  vested  in  trustees.  Valence  and 
Company  also  became  bankrupt.  Their  estate  was  sequestrated ;  and  a  composition  of 
8s.  iL  in  the  pound  being  offered  by  them,  it  was  accepted  by  their  creditors ;  and 
Robert  Brown,  Peter  Nisbet^  and  others,  became  cautioners  for  payment  of  7s.  in  the 
pound.  The  bond  signed  by  them  was  in  these  terms :  "  We  bind  and  oblige  ourselves, 
oar  heirs,  executors,  and  successors,  conjunctly  and  severally,  to  make  payment  to  each 
md  all  the  just  and  lawful  creditors  of  the  said  David  Valence  and  Company,  and  of 
the  said  David  Valence  and  Alexander  Aitken  at  the  date  of  awarding  foresaid 
aequestiation  against  them,  or  to  his  or  their  authorised  agent  or  mandatory,  of  the  sum 
of  7&  in  the  pound  of  the  res-  [170]  -pective  debts  due  to  the  said  creditors  at  and  prior 
to  the  date  of  the  said  sequestration,  and  that  in  the  following  proportions,  viz.  4s.  pay- 
able as  on  the  1st  day  of  April  last^  on  demand,  and  the  remaining  3s.  on  the  1st  day  of 
July  next^  together  with  one-fifth  more  of  liquidate  penalty  in  case  of  not  punctual 
payment,  and  the  legal  interest  of  the  said  respective  composition  from  the  respective 
tenns  of  payment  during  the  not  payment."  This  bond  contained  a  clause  of  registra- 
tion in  the  usual  form :  '^  And  we  consent  to  the  registration  hereof  in  the  books  of 
Conneil  and  Session,  or  others  competent^  that  letters  of  homing  on  six  days  charge, 
and  all  other  execution  necessary,  may  pass  on  a  decreet  to  be  interponed  hereto,  in 
form  as  effeirs ;  and  thereto  we  constitute  our 

procurators."  After  granting  of  this  bond,  the  acceptance  of  Valence  and  Company  was 
marked,  by  the  trustee  on  their  estate,  as  a  document  of  debt  to  which  the  composition 
bond  related. 

The  trustee  on  the  estate  of  Macalpin  and  Company  brought  an  action  of  reduction 
on  the  Act  1696,  for  setting  aside  the  indorsation  by  them  of  the  acceptance  by  Valence 
and  Company  to  Campbell  and  Company.  The  indorsation  was  clearly  within  the  60 
days ;  and  it  was  said  that  the  fact  of  its  being  granted  for  a  prior  debt  appeared  from 
the  books  of  Campbell  and  Company. 

In  this  situation.  Brown,  Niabet^  &c  refused  to  pay  the  composition  on  that  bill. 
Campbell  and  Company  presented  a  bill  for  letters  of  homing  against  them,  founding 
upon  Uie  bond  of  caution,  and  the  acceptance  by  Valence  and  Company.  This  bill 
passed  in  the  usual  way ;  and  on  it  letters  of  horning  were  expede,  and  a  charge  given 
to  Brown,  Nisbet,  &c.  They  presented  a  bill  of  suspension.  The  Ordinary  on  the  bills 
(Loid  Armadale)  refused  it.     The  suspenders  reclaimed. 

Argument  for  suspenders. 

L  The  clause  of  registration,  in  this  case,  warranted  nothing  more  than  the  registra- 
laon  of  the  bond  containing  it  The  decree  of  registration,  therefore,  is  in  terms  of  that 
bond,  and  goes  no  farther.  But  that  can  be  no  warrant  for  letters  of  homing  for  a 
Bpedal  sum,  since  it  does  not  mention  any  special  sum  or  any  special  debtor.  The  bill 
is  not  mentioned  in  the  bond  registered ;  and,  therefore,  it  is  of  no  consequence,  in  this 
caae,  that  the  debt  is  due  by  bill,  more  than  if  it  were  in  any  other  way.  It  cannot 
fbnn  part  of  the  decree  of  registration  more  than  any  account  or  document  of  any  sort 
of  debt  due  by  Valence  and  Company.  If  summary  diligence  were  permitted  to  run  in 
ibis  way,  against  cautioners  for  a  composition,  on  every  claim  against  a  bankrupt's 
estate,  no  person  would  ever  be  cautioner  in  such  a  transaction,  as  it  would  preclude  all 
enquiry  into  the  claims ;  at  least,  it  would  subject  the  cautioner,  in  every  case  of  such 
enqniiy,  to  the  necessity  of  presenting  bills  of  suspension,  and  finding  caution  again  for 
bimael^  which  would  be  an  intolerable  hardship. 

IL  At  any  rate,  in  this  particular  case,  the  letters  must  be  suspended,  because  the 
nght  of  the  chargers  to  the  debt  on  which  they  found,  is  under  [171]  reduction ;  and 
indeed  the  certainty  of  its  being  reduced  is  apparent  This  is  of  itself  sufficient  for 
sospension  of  the  charge  at  their  instance  ;  but,  further,  it  is  material  for  the  suspender 
that  the  composition  on  this  debt  shall  not  be  paid  to  them,  since  the  true  creditors  are 
liable  to  a  counter  claim  at  ihe  instance  of  Valence  and  Company,  by  which  it  will  be 
in  great  part  extinguished. 
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Argument  for  chargers  at  the  Bar. 

I.  The  proceedings  in  this  case  are  of  a  nature  quite  common  in  practice.  Indeed 
this  is  obvious  from  the  form  of  the  bond  itself,  which  is  admitted  to  be  common.  It 
contains  a  clause  of  registration, — ^surely  then  there  must  be  some  purpose  that  can  be 
answered  by  registration.  But  it  is  evident  there  can  be  none  at  all  if  letters  of  homing 
cannot  issue  upon  it,  when  coupled  with  a  written  document  of  debt,  marked  by  the 
trustee  as  constituting  a  debt  for  which  the  composition  bond  was  granted.  The 
practice  therefore  is  certain,  and  it  is  very  useful.  It  saves  an  infinite  deal  of  useless 
litigation.  It  is  useful  even  to  the  debtor,  for  creditors  would  not  be  so  ready  to  accept 
of  a  low  composition,  if  they  had  not  given  to  them  a  summary  compulsitor  for  payment 
of  it.  Nor  is  there  any  thing  violent,  considering  the  undoubted  meaning  of  the 
parties,  and  the  universal  practice  in  holding  the  bond  of  composition  as  equivalent  to 
a  specific  obligation.  An  obligation  to  pay  a  composition  on  all  debts,  when  a  debt  is 
proved  by  a  regular  voucher,  is  just  equivalent  to  an  obligation  to  pay  a  composition 
on  that  debt,  which  again  is  equivalent  to  an  obligation  to  pay  a  certain  sum  of 
composition. 

IL  The  bill  bears  money  paid  for  it ;  there  is  no  proof  of  the  averment  that  it  was 
indorsed  for  a  prior  debt,  and  that  averment  is  positively  denied.  The  mere  summons 
of  reduction  is  no  sufficient  ground  of  suspending  a  charge  on  a  decree  of  registration. 

The  Court  at  first  thought  there  was  some  difficulty  in  the  case,  but  in  the  end 
adopted  the  argument  of  the  charger  on  both  points.  It  was  observed  on  the  last,  that 
if  the  reduction  should  succeed,  the  charger  would  be  accountable  for  the  sum  of 
composition  received  by  him  to  the  true  creditors.  But  that,  in  the  meantime,  he  was 
entitled  to  receive  it^  as  he  was  at  present  vested  in  the  right  to  the  debt  on  which  it 
was  due. 

The  Court  unanimously  refused  the  petition. 
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Patrick  Sellar  and  James  Thomson,  Pursuers. — Senry  Gockbum  et  F.  Gordon, 

Patrick  Duff  and  Egbert  Bain,  Defenders. — John  Clerk  et  F.  Jeffrey. 

Public  Officer. — Clerks  of  inferior  Courts  acting  as  agents,  punished  by  Court  of  Session 
on  petition  and  complaint  by  agents  in  the  inferior  Courts,  on  Act  of  Sederunt  6th 
March  1783. 

Patrick  Sellar  and  James  Thomson  were  agents  before  the  Sheriff-Court  of  Elgin ; 
and,  besides,  Sellar  was  agent  in  the  commissary  court,  and  Thomson  in  the  burgh  court 
of  Elgin.  They  presented  a  petition  and  complaint  to  the  Court  of  Session,  founding 
upon  the  Act  of  Sederunt  6th  March  1783;  and  setting  forth,  that  Patrick  Duff,  who  was 
principal  clerk  of  all  these  three  courts,  acted  in  all  of  them  as  an  agent;  and  that  Robert 
Bain,  his  depute  clerk,  in  the  two  first  of  these  courts  assisted  him  in  this  agency,  and 
sometimes  took  the  management  on  himself ;  and  prayed  the  Court  to  find  them  liable 
in  such  damages  or  other  penalties  for  malversation,  or  to  do  otherwise  in  the  premises 
as  to  their  Lordships  seemed  fit. 

In  this  petition,  the  complainers  referred  to  the  case  of  John  Sievewright,  4th 
February  1786,  entered  in  the  Acts  of  Sederunt,  as  affording  a  precedent  in  all  respects 
for  their  own. 

Duff  and  Bain  answered,  in  the  first  place,  by  denying  the  competency,  or  at  least 
the  propriety  of  bringing  such  a  complaint  before  the  Court  of  Session  in  the  first  in- 
stance; and  supported  this  plea  by  quoting  the  case  of  Hathorn  against  Fraser,  14th 
December  1799. 

2dly,  By  denying  the  complainer's  title  to  insist  in  such  an  action,  and  referring  to 
Hume's  Commentaries  of  Criminal  Law,  Vol.  IIL  page  185. 

Sdly^  By  denying  the  facts  of  which  they  were  accused,  excepting  that,  1st,  they 
both  admitted  having  libelled  summonses  before  the  Court  where  they  were  clerks, 
But  they  defended  this  practice,  by  maintaining  that  it  was  agreeable  to  ancient  custom, 
by  which  the  brieve  or  summons  was  not  prepared  by  an  agent,  but  by  the  clerk  of 
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court,  to  Act  1621,  c.  19,  fixing  the  price  to  be  paid  to  the  clerk  for  doing  it,  and  the 
Aet  of  Sederunt  which  that  Act  ratified,  and  to  the  practice  since  that  Act  in  aknost  all 
the  ahenS  conrts  of  Scotlimd ;  a  practice,  which,  being  thus  sanctioned,  it  was  doubted 
if  the  Court  had  power,  by  Act  of  Sederunt,  to  abolish.  Secondly,  Duff  admitted  hav- 
ing managed  causes  in  the  bailie  court,  in  so  hx  as  any  agency  was  necessary,  but  said, 
^t  in  [182]  that  court  the  practice  had  always  been  for  the  business  to  be  done  by  the 
parties  theniselYes,  with  the  assistance  of  the  clerk  of  court,  without  any  agency,  pro- 
periy  so  called,  at  all,  just  as  it  is  done  in  the  small-debt  courts  established  by  the  late 
Acts  of  Parliament 

4M,  Bain  stated,  that  he  had  now  ceased  to  be  substitute-clerk  in  any  of  these  courts. 

On  advising  the  cause,  the  Court  ''  repell  the  objections  to  the  competency  of  the 
eomplaint  before  the  Court ;  and  before  answer  remit  to  Sir  Geotge  Abercromby,  sheriff- 
depute  of  Morayshire,  to  inquire  into  the  whole  points  in  the  cause  at  the  sight  of  the 
puties,  and  to  report  to  the  Court ;  and  also  allow  the  parties  in  this  action  to  have 
access  to  the  records  of  the  judicial  proceedings  of  the  different  courts,  for  all  necessary 
purposes  in  the  course  of  the  investigation,  upon  paying  the  usual  fees,  as  the  same  shall 
be  settled  by  Sir  George  Abercromby.'' 

On  again  advising  the  cause  with  the  report,  the  Court  was  clear  that  the  charge  of 
agency  by  these  defenders,  while  acting  as  clerks  of  Court,  was  fully  made  out  in 
evidence.  That  the  Act  of  Sederunt  was  in  full  force,  and  no  denial  of  its  authority, 
dther  in  whole  or  in  part»  could  be  listened  to.  That  it  did  not  make  new  law,  but 
solemnly  declared  what  had  been  law  before.  That  impartiality  in  a  clerk  of  court  was  no 
less  necessary  than  in  a  judge,  and  it  was  utterly  impossible  that  clerks  could  be  im- 
partial if  they  acted  as  agents  on  one  side.  That  if  this  were  permitted,  the  course  of 
justice  could  not  be  pure,  still  less  could  it  be  unsuspected.  That,  accordingly,  our  law 
never  allowed  clerks  to  act  in  that  manner ;  but  as  illegal  abuses  had  crept  into  practice, 
the  Act  of  Sederunt  was  made  to  put  an  end  to  all  pretence  of  ignorance  on  this  subject. 
That  having  violated  this  regulation,  the  defenders  must  be  punished,  though  the  punish- 
ment might  be  mitigated  by  the  consideration  that  no  actual  injustice  to  litigants  ap- 
peared to  have  sprung  from  this  malversation. 

The  interlocutor  of  Court  was,  "  Find  it  sufficiently  instructed,  that  the  said  Patrick 
Dnf^  and  Robert  Bain,  while  holding  the  offices  of  clerks  of  court^  as  stated  in  the  peti- 
tion and  complaint,  have  most  improperly  and  irr^ularly  acted  also  as  agents  before 
fteae  courts ;  therefore  suspend  the  said  Patrick  Duff  from  the  exercise  of  his  office  of 
sheriff-clerk  for  the  space  of  two  months  from  the  22d  of  February  instant,  and  appoint 
the  sheriff-depute  of  the  county  of  Elgin  to  name  another  person  in  that  office,  in  the 
mean  time,  who  shall  draw  the  whole  emoluments  thereof:  Fine  and  amerciate  the 
said  Bobert  Bain  in  the  sum  of  L.20  sterling,  to  be  disposed  of  in  such  manner  a&  the 
Sheriff-depute  shall  direct,  and  decern  and  declare  accordingly  :  Find  the  said  Patrick 
Doff  and  Bobert  Bain,  jointly  and  severally,  liable  to  the  complainers  in  expences." 


No.  63.  F.C.  N.S.  I.  191.     15  Feb.  1809.     1st  Div.— Lord  Craig. 

Johnston  and  Wight,  Suspenders. — £0,  Forsyth. 

Aron  Goldsmid  and  Others,  Chargers. — David  Monypenny. 

BtZZ  of  Ex^umge — Pactum  illiettum. — A  Bill  of  Exchange,  accepted  by  a  British  subject, 
having  been  indorsed  by  an  alien  enemy,  after  declaration  of  war,  to  another  British 
snhject,  and  by  him  received  after  he  knew  of  the  declaration  of  war,  found  that  the 
British  indorsee  had  no  right  to  recover  payment  of  it  from  the  British  acceptor. 

On  16th  August  1807  a  declaration  of  war  against  Britain  was  issued  by  the  Danish 
government.  This  was  published  in  the  London  newspapers  of  the  31st  of  that  month, 
and  in  the  Edinburgh  newspapers  of  the  3d  September  following. 

[192]  Previous  to  this  declaration,  on  the  25th  July  1807,  6.  Oiertson,  a  Danish 
sabjeet,  drew  on  Johnston  and  Wight  of  Leith  two  bills  for  L.400  each,  payable  three 
months  after  sight  to  Anderson  and  Schmidt,  or  order,  London.  There  were  two  copies 
or  sets  of  these  bills. 
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Both  sets  were  indorsed  by  the  payers  4th  August  1807,  for  value  received,  to  the 
directors  of  the  Royal  Bank,  Copenhagen. 

By  the  directors  of  the  BoyaJ  Bank  of  Copenhagen,  they  were  then  indorsed,  8th 
August  1807,  for  value  in  account,  to  the  Roycd  Bank  of  Altona.  By  the  Royal  Bank 
of  Altona  the  first  set  was  transmitted,  though  at  what  precise  date  did  not  appear,  to 
their  agents,  Littledale  and  Hoy  of  London,  and  by  Littledale  and  Hoy  transmitted  for 
acceptance,  27th  August  1807,  to  the  drawers,  who  accepted  the  bills  on  the  28th  of 
that  month  rbeing  then  ignorant  of  the  declaration  of  war  by  Denmark),  and  returned 
them  to  Littledale  and  Hoy,  in  whose  hands  they  remained  till  delivered  over  to  the  in- 
dorsees of  the  second  set  of  these  bills. 

When  the  bank  of  Altona  remitted  the  first  set  for  acceptance,  it  retained  in  its  posses- 
sion (he  second  set  unaccepted  till  the  21st  of  August,  being  five  days  subsequent  to  the 
Danish  declaration  of  war  against  Britain,  when  it  indorsed  this  set  of  bills  to  Heckscher 
and  Co.,  citizens  of  Hamburgh,  who  indorsed  them  on  the  same  day  to  Leman  and  Son, 
also  citizens  of  Hamburgh,  who  also,  on  the  same  day,  indorsed  this  set  of  the  bills  to 
Goldsmid  and  Co.  for  value  in  account,  and  sent  them  to  England  to  these  indorsees. 
They  did  not  arrive,  however,  till  the  10th  of  September,  ten  days  after  the  Danish 
declaration  of  war  was  in  the  London  newspapers.  Goldsinid  and  Co.  notwithstanding 
the  declaration  of  war,  received  this  set  of  the  bills ;  and  having  applied  to  Litdedale 
and  Hoy,  they  also  received  the  first  set,  which  had  been  accepted  by  Johnston  and 
Wight,  and  lay  in  the  hands  of  Littledale  and  Hoy.  Having  got  both  sets  of  the  biUs, 
Goldsmid  and  Co.  demanded  payment  from  the  acceptors,  Johnston  and  Wight  John- 
ston and  Wight  refused  payment ;  on  which  the  bills  were  protested ;  and  a  charge  hav- 
ing been  threatened,  they  presented  a  bill  of  suspension,  which  was  passed.  The  ques- 
tion, having  come  into  the  Outer-house,  was  reported  by  the  Lord  Ordinary  on 
memorials. 

Argument  for  chargers. 

It  is  admitted  that  if  these  bills  had  still  belonged  to  the  drawers,  or  Danish  in- 
dorsees, no  action  could  have  been  maintained  upon  them  in  this  Court,  at  the  instance 
of  these  persons  who  are  now  alien  enemies.  But,  in  the  first  place,  these  bills  are  now 
vested  in  the  chargers,  who  are  British  subjects,  by  an  onerous  indorsation;  and,  therefore, 
this  rule  of  law  against  alien  enemies  can  have  no  application  to  this  case. 

In  the  second  place,  there  is  no  room  for  any  objection  to  the  right  of  the  chargers 
on  the  ground  of  pcKium  Ulicitum^  because  the  bills  were  vested  in  them  without  any 
blame  on  their  part ;  for  these  bills  were  vested  in  the  chargers  by  the  indorsation  of 
the  second  set  of  the  bills,  upon  the  21st  August,  when  the  chargers  were  totally 
ignorant  that  war  [193]  had  taken  place  between  Britain  and  Denmark.  The  acceptance 
of  the  bills  therefore  by  the  suspenders  was  in  fact  an  acceptance  to  the  chargers,  who 
were  by  that  time  owners  of  these  bills,  the  Danish  drawers  and  indorsees  having  ceased 
to  have  any  interest  in  them ;  and  at  any  rate,  as  the  bills  are  fairly  vested  in  British 
subjects,  there  is  no  good  reason  for  this  suspension. 

Argument  for  suspenders. 

The  suspenders  are  clearly  not  bound  to  pay  these  bills  to  the  drawers  or  Danish 
'  indorsees,  who  are  enemies.  But,  in  the  next  place,  the  indorsation  of  these  bills  to 
the  Hamburgh  men  could  make  no  difference  in  the  rights  and  obligations  of  the 
suspenders.  Supposing  Hamburgh  to  be  neutral,  and  supposing  the  Hambui^gh 
indorsees  not  to  be  mere  men  of  straw,  whose  names  are  used  as  a  cover,  yet  as  the 
Danish  declaration  of  war  must  have  been  well  known  to  them  at  the  time  when  they 
received  the  indorsation,  they  committed  a  wrong,  a  breach  of  the  law  of  nations,  and  of 
their  duty  as  neutrals,  by  taking  this  indorsation,  and  therefore  they  had  no  right  to 
recover  payment  in  a  British  court  upon  this  illegal  transaction.  The  suspenders  could 
not  by  such  a  manceuvre  be  deprived  of  their  right  of  refusing  payment  to  an  enemy 
from  whom  they  could  not  recover  value.  As  little  could  the  indorsation  to  the 
chargers  make  any  difference. 

It  is  impossible  to  regard  the  right  to  these  bills  as  vested  in  the  chargers  by  the 
mere  act  of  indorsing  to  them  executed  by  the  foreign  indorsees  without  their  faiow- 
ledge.  They  could  have  no  right  to  the  bills  till  they  knew  of  and  accepted  of  this 
indorsation,  and  that  was  not  till  the  10th  September,  after  the  declaration  of  war  was 
published  in  all  the  newspapers  of  London,  where  the  chargers  resided,  who  indeed  did 
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not  deny  that  by  that  time  they  knew  of  the  war.     But  in  such  circumstances  it  was  an 
ineg»l  act  of  the  chargers  to  accept  of  this  indorsation. 

If  they  had  given  money  for  it  to  the  foreign  indorsees,  that  would  have  been 
plainly  illegal,  in  as  much  as  it  would  have  been  not  only  dealing  with  enemies,  which 
ii  contrary  to  law,— Potts  v.  Bell,  8.  T.  R  biS.—Bobinson's  Admiialty  Reports,  196  and 
217, — bat  it  would  have  been  favouring  enemies,  by  forcing  a  British  subject  to  make 
a  payment  to  them  against  his  will,  while  he  had  no  power  of  recovering  value  for  it 

But  even  supposing  the  chargers  received  these  bills  to  account  of  past  debts  due 
to  them  by  the  foreign  indorsees,  still  this  was  illegal.  For  still  the  chargers  knew  that 
the  acceptor  had  a  good  defence  against  payment  of  this  bill  in  the  hands  of  the  foreign 
indoTsees ;  and  knowing  this  they  were  in  mala  fide  to  receive  this  indorsation  in  any 
way  80  as  to  deprive  the  acceptor  of  this  defence. 

A  bona  fide  indorsee  of  a  bill  indeed  is  not  liable  to  objections  merely  because  they 
veie  competent  against  the  indorser,  but  a  mala  fide  indorsee  is  liable  to  such  objections. 
—Cong  V.  Aiken,  27th  July  1785. — Comyn's  Digest,  voce  Merchants. 

The  interlocutor  of  Court  was  (15th  February  1809),  "Suspend  the  letters  and 
charge  timjiUeUer^  and  decern ;  but  find  no  expenses  due  to  either  party." 

It  was  observed  on  the  Bench,  That  it  was  very  doubtful  whether  even  the  second 
set  of  bills  could  be  regarded  as  transferred  to  the  char-  [194]  -gers  till  the  10th  of 
September,  when  they  received  that  set  of  bills  ;  but  that  this  point  was  not  of  much 
importance,  since  that  set  was  not  accepted,  and  the  present  action  could  not  rest  upon 
it  at  all :  That  the  action  rested  entirely  on  the  first  stt  which  'was  accepted,  but 
which  undoubtedly  was  not  transferred  to  the  chargers  till  the  10th  of  September,  and 
was  then  tiansferred  to  them  by  the  agent  for  the  Bank  of  Altona,  an  enemy :  That 
the  chargers  thus  receiving  these  bills,  knowing  them  to  be  enemies'  property,  could 
have  no  action  upon  them  any  more  than  the  enemy  himself  could  have,  since  this 
could  be  regarded  in  no  other  light  than  as  a  collusion,  by  which  the  enemy  was  to 
have  the  benefit  of  action  in  this  country,  contrary  to  the  rules  of  law. 


No.  65.  F.C.  N.S.  I.  199.     17  Feb.  1809.     2nd  Div.— Lord  Glenlee. 

Pbteb  Macnaughton,  Pursuer. — Fletcher. 

John  Robertson,  Defender. — Keay. 

Penonal  and  TranemisnbHe. — Action  for  reparation  of  actual  patrimonial  loss,  arising  ex 
ddieto^  competent  against  an  heir  lucratus  by  succeeding  to  the  offender. 

Angus  Robertson,  the  defender's  brother,  lived  for  some  time  with  the  pursuer  as  a 
lodger,  and  agreed  to  pay  a  certain  sum  in  name  of  room-rent 

Angus  Robertson  had  been  subject  to  occasional  fits  of  derangement ;  and  on  2l8t 
Febraary  1806,  while  Macnaughton  was  writing  out  a  receipt  for  the  rent,  Angus 
discharged  a  loaded  pistol  at  him,  by  which  he  was  severely  wounded  in  the  thigh ; 
hat  it  did  not  appear  whether  Robertson  was  deranged  at  that  time  or  not  In  conse- 
quence of  this  wound,  Macnaughton  was  for  a  long  time  so  weak  as  to  be  unable  to 
cany  on  his  usual  employment  of  surveyor  on  the  Duke  of  Atholl's  estate,  or  to  take 
the  management  of  his  farm. 

Soon  aftor  this  Angus  Robertson  died,  leaving  some  property,  to  which  his  brother 
John,  the  defender,  succeeded  as  his  representative. 

Some  time  after,  the  pursuer  instituted  an  action  against  John  Robertson  before  the 
Sheriff  of  Perthshire,  concluding  for  a  sum  of  money  as  an  indemnification  of  the 
patrimonial  loss  and  damage  which  he  had  sustained  in  consequence  of  his  wound. 

The  sheriff-substitute  (Dec.  10,  1806),  allowed  the  pursuer  a  proof,  before  answer^ 
of  the  injury  which  had  been  done  to  him ;  and  a  petition  against  that  interlocutor  was 
refused  (Jan.  14,  1807). 

The  defender  complained  of  this  judgment  by  bill  of  advocation,  which  was  passed 
by  Loid  Glenlee ;  and  a  remit  having  been  made  to  his  Lordship  to  discuss  the  reasons 
upon  the  bill,  he  appointed  the  parties  to  give  in  informations  upon  the  question  of 
competency,  for  the  purpose  of  being  reported  to  the  Court. 

Argument  for  the  defender. 
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I.  The  Roman  division  of  actions  into  acHonea  pcmcdea^  and  actiones  rei  persecutorim 
has  been  adopted  in  the  law  of  Scotland.  The  action  rei  persecutoricB  was  used  to 
obtain  restitution  of  something  quoad  pcUnmonio  abfuit.  Such  actions  generally  arose 
ex  contractu,  though  they  [200]  might  also  sometimes  have  arisen  ex  delicto,  as  when 
goods  were  stolen,  or  forcibly  carried  away  by  the  defender.  In  these  actions  the 
pursuers  demanded  no  more  than  the  reparation  of  actual  patrimonial  loss ;  they  were 
competent  to  the  heir  of  the  person  injured,  and  also  against  the  heir  of  the  trans- 
gressor ;  but  it  was  solely  upon  the  ground  that  the  estate  of  the  delinquent  had  been 
rendered  locupletior  by  his  illegal  act  (Vinniua,  cap.  vi.,  tit.  12,  s.  2,  ad  Jin. — Hepburn 
against  Maclachlan,  January  25,  1751.) 

II.  Another  sort  of  actions  rei  pergecutorias  was  penal  on  the  part  of  the  defender, 
and  did  not  pass  against  his  representatives,  as  where  the  pursuer  demanded  the  value 
of  a  slave  who  had  been  killed  by  the  defender,  Voet,  lib.  9,  tit.  s.  12.  In  the  same 
manner  the  actio  doli,  the  object  of  which  was  ut  res  dolo  amissa  restituatur^  was 
personal  to  the  defender;  Voet,  lib.  4,  tit.  3,  s.  9,  as  likewise  the  actio  quod  metuM 
causa;  Voet,  lib.  4,  tit.  2,  s.  4,  and  the  actio  ad  id  quod  interest;  Voet,  lib.  2,  tit.  10, 
s.  1,  and  lib.  4,  tit.  7,  s.  1.     See  also  Vinn,  lib.  4,  tit.  12,  s.  2. 

This  distinction  has  likewise  been  adopted  in  the  law  of  Scotland,  Ersk.  Diet.  voL 
ii.  p.  74. — Supp.  to  Diet,  voce  Personal  and  Transmissible. — Syme  against  Erskine 
and  others,  16th  June  1801. — Stair,  b.  iv.,  tit.  3,  s.  39  and  40. 

ni.  The  present  action,  which  is  for  the  reparation  of  a  personal  injury,  is  penal  as 
to  both  parties,  and  is  entiiely  of  a  personal  nature.  By  the  Roman  law  there  can  be 
no  doubt  upon  this  head.  Inst,  Lib.  4,  tit.  4,  s.  9.  Hein.  Inst,  de  injuriis,  s.  MCII. 
Inst.  c.  4,  tit.  12,  s.  I.  deperp.  et  temp.  act. 

That  this  must  also  be  the  law  of  Scotland  is  evident  from  the  uniform  custom  in 
all  cases  of  personal  injury,  of  weighing  the  animus  injuriandi  and  the  wealth  of  the 
offender ;  which  could  not  be  the  case  if  a  personal  injury  were  considered  in  the  same 
light  as  a  real  patrimonial  loss,  the  value  of  which  must  always  be  the  same,  be  the 
rimk  of  the  offender  or  the  animus  injuriandi  what  they  may ;  and,  accordingly,  it  was 
taken  for  granted  in  Campbell  against  Macharg,  reported  by  Maclaurin,  and  it  has  been 
long  the  law  of  Scotland,  that  penal  actions  are  not  transmissible  unless  there  has  been 
litiscontestation  with  the  defunct.  Diet.  vol.  iv.  Montgomery  against  Representatives 
of  Walker,  17th  July  1752,  Calders  against  Mackenzie,  July  23,  1776,— see  also 
Blackstone,  b.  3,  cap.  20.  With  regard  to  the  argument  that  by  penal  actions  are 
meant  only  such  as  are  instituted  for  the  purpose  of  inflicting  punishment  in  terrorem, 
or  ad  mndictam  publicam,  it  is  an  obvious  mistake.  That  proposition  is  self-evident, 
and  never  could  have  occasioned  the  slightest  debate.  Gray  against  Pazton,  18th 
February  1773 ;  and,  therefore,  in  holding  that  penal  actions  are  not  transmissible,  the 
law  must  be  understood  to  mean  that,  even  at  the  instance  of  the  party  injured,  they 
are  not  competent  against  the  representatives  of  the  offender,  excepting  in  so  far  as  the 
estate  of  the  defunct  was  locupletior  by  the  delict. 

[201]  Argument  for  the  pursuers. 

The  defender,  in  his  reasoning,  neglects  or  overlooks  an  important  legal  distinction 
between  actions  for  punishment  in  terrorem^  or  ad  mndictam  publicam,  and  those  for 
the  mere  restitution  of  patrimonial  loss.  The  former  of  these  is  a  criminal  action,  and 
is  of  course  personal  to  the  offender ;  but  the  latter  is  to  all  intents  and  purposes  a  civil 
action,  both  as  to  its  object  and  effect^  and  must  lie  against  the  heir  lucratus  by  the 
succession,  like  any  other  action  of  debt ;  because,  to  the  extent  of  the  patrimonial  loss 
of  the  one  party,  a  civil  debt  ex  presumpto  contractu,  although  actually  ex  delicto,  is 
created  against  the  other.     Voet.  lib.  44,  tit.  7,  s.  5. 

This  doctrine,  in  itself  extremely  reasonable,  is  sanctioned  by  the  law  of  Scotland. 
Diet.  vol.  iv.  p.  74,  voce  Personal  and  Transmissible. — Falconer,  January  25,  1751, 
Hepburn  against  Maclachlan. — Bankton,  lib.  4,  tit.  24,  s.  8. — Ersk.,  lib.  4,  tit.  1,  s.  14. 

But^  in  truth,  the  same  distinction  between  actions  for  punishment  or  penalty,  and 
actions  for  reparation  of  actual  patrimonial  loss,  prevailed  in  the  Roman  law  also.  Inst., 
lib.  4,  tit.  3.  And  Voet.,  lib.  9,  tit.  2,  s.  2,  even  goes  the  length  of  saying  that  the  heir 
is  liable,  though  his  ancestor  died  bankrupt,  unless  he  entered  cum  benefido  inventarii. 
— See  also  Vinnius  ad  Inst.,  lib.  4,  tit.  1 2,  who  says  that  the  heir  was  liable  not  merely 
to  the  extent  of  the  benefit  accruing  to  him  through  his  ancestor's  delict,  but  to  the  full 
amount  of  the  succession.     Hein.  lib.  9,  tit,  2. 
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TbB  eases  of  Montgomery  against  Walker,  and  Calders  against  Mackenzies,  referred 
to  by  the  defender,  prove  that  litiscontestation  renders  even  an  action  for  damages  and 
tcHaiiym,  transmissible  against  the  heir ;  but  they  by  no  means  prove  that  actions  for 
reparation  require  litiscontestation ;  and  the  cases  of  Gray  against  Paxton  and  Smith 
agBinst  Warrand  were  purely  criminal;  that  of  Syme  against  Erskine  proceeded  on 
specttlties ;  and  in  Machargs  against  Campbell  the  action  was  maintained  against  the 
Ktaal  delinquent 

The  Court  (17th  February  1809)  repelled  the  defence  of  incompetency,  and  remitted 
to  the  Loid  Ordinary  to  proceed  accordingly. 

[Cf.  Avid  V.  Shairp,  2  R.  200;  Evans  v.  Stool,  12  R  1296,  passim,] 


No.  66.       F.C.  N.8.  I.  202.     18  Feb.  1809.     Ist  Di v.— Lord  Armadale. 

Alexander  Dawson,  Pursuer. — Clerk  et  James  MonaHeff, 

Miss  Eleanoe  Allardycb  and  Others,  Defenders. — SoL-Gen,  Boyle  et  Bo.  Bell. 

Jwitdietion — Act  43  Geo,  III,  cap,  54. — let,  Where  an  inferior  Court,  on  which  a 
final  and  exclusive  jurisdiction  is  conferred,  exceeds  its  powers,  it  is  competent  for 
the  Court  of  Session  to  review  and  correct  the  excess. 

2d,  The  Quarter  Sessions  are  not  entitled  by  this  act  to  alter  the  situation  of  a 
school-house  formerly  established. 

By  statute  43  Geo.  IIL  cap.  54  (1803),  it  is  enacted,  '*That  in  every  parish  where 
a  commodious  house  for  a  school  had  not  already  been  provided  pursuant  to  the  direc- 
tuns  in  the  above  recited  Act  (1696),  and  in  every  parish  where  a  dwelling-house  for 
As  residence  of  the  schoolmaster  has  not  already  been  provided,  together  with  a  portion 
of  ground  for  a  garden  to  the  extent  hereafter  mentioned,  the  heritors  of  every  such 
pansh  shall  provide  a  commodious  house  for  a  school,  and  also  a  house  for  the  residence 
of  the  schoolmaster,  such  house  not  consisting  of  more  than  two  apartments  including 
did  kitchen,  together  with  a  portion  of  ground  for  a  garden  to  such  dwelling-house, 
from  fields  used  for  the  ordinary  purposes  of  agriculture  or  pasturage,  as  near  and 
convenient  to  the  schoolmaster's  dwelling-house  as  reasonably  may  be ;  which  garden 
dttll  contain,  at  least,  one-fourth  part  of  a  Scots  acre,  and  shall  be  inclosed  with  such 
ienee  as  is  generally  used  for  such  purposes  in  the  district  of  the  county  where  it  is 
atoated ;  and  the  expence  of  providing  such  school-house,  dwelling-house,  and  garden, 
and  supporting  the  same,  shall  be  defrayed  and  paid  in  the  same  and  like  manner  as  is 
preacribed  for  providing  a  house  for  a  school  by  the  aforesaid  Act  of  the  Parliament  of 
ScoOand." 

By  s.  9,  it  is  provided,  that  it  shall  be  competent  that  appeal  may  be  made  to  the 
Quarter  Sessions ;  '*  and  in  all  such  cases  the  judgment  of  the  Quarter  Sessions  shall  be 
final  without  any  further  appeal  by  advocation,  suspension,  or  otherwise." 

The  parish  school-house  of  Dunnottar  is  situated  in  the  town  of  Stonehaven,  and 
bad  been  placed  there  many  years  ago  under  the  authority  of  the  statute  1696.^ 

The  schoolmaster,  being  without  a  dwelling-house,  applied  in  terms  of  the  statute 
fat  a  dwelliDg-house  and  an  augmentation  of  salary. 

[SOS]  The  heritors  having  delayed  to  comply  with  the  demand,  a  petition  was  pre- 
lentod  to  the  Quarter  Sessions. 

The  heritors,  along  with  the  answer  to  this  petition,  gave  in  a  plan  of  a  dwelling- 
hoose  and  school-house,  by  which  it  was  proposed  to  remove  the  school-house  to 
another  situation.  The  Quarter  Sessions  approved  of  the  plan,  and  pronounced  a 
sentence  in  terms  of  it. 

The  schoolmaster  pursued  an  advocation  of  the  decree  of  the  Quarter  Sessions ;  and 
tibe  Loid  Ordinary  pronounced  the  following  interlocutor  (25th  November  1808) : 
**  Having  considered  this  bill,  answers  thereto,  and  replies,  with  the  proceedings  before 
the  Justices  of  the  Peace  of  Kincardine  at  their  Quarter  Sessions,  in  consequence  of 

^  It  was  alleged,  that  the  school-house  had  been  established  by  the  private  bounty 
of  the  Earls  Mariadial ;  but  the  Court  were  satiaiied  of  the  fact  as  stated  in  the  report. 
M.  VOL  L  10 
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the  application  to  them  by  the  schoolmaster,  together  with  the  clauses  of  the  late  Act  of 
Parliament  for  the  better  provision  of  schoolmasters,  refuses  the  bill." 

The  schoolmaster  reclaimed,  and  pleaded,  that  where  a  school-house  had  been 
provided  under  the  Act  1696,  the  Quarter  Sessions  had  no  jurisdiction  under  the  statute 
in  question ;  that  they  were  only  authorised  to  give,  and  the  schoolmaster  to  demand  a 
school-house  in  those  parishes  which  had  not  formerly  been  by  law  provided ;  and  that 
having  thus  outstept  their  jurisdiction,  it  was  competent  for  the  Court  of  Session  ta 
review  and  correct  their  sentence.     Ersk,,  b.  i.,  tit.  3,  s.  18,  19,  20. 

On  the  other  hand,  the  heritors  maintained,  Ist^  That  appeal, was  expressly  pro- 
hibited by  the  statute,  and  that  the  Court  were  not  entitled  to  entertain  the  cause. 
And,  2d,  That  there  was  nothing  in  the  statutes  or  decisions  of  the  Court  to  authorise 
the  proposition,  that  school-houses,  after  being  once  established,  could  not  be  removed 
to  situations  better  calculated  to  promote  the  purposes  of  their  institution. 

The  Judges  concurred  in  observing,  that,  on  the  one  hand,  if  the  Justices  had 
confined  themselves  within  the  jurisdiction  conferred  on  them  by  the  statute,  it  would 
have  been  incompetent  to  bring  their  proceedings  under  review  of  the  Court  of  Session ; 
that,  on  the  other  hand,  if  the  jurisdiction  created  by  the  statute  was  plainly  outstept^ 
and  if  the  Justices  proceeded  to  judge  of  matters  on  which  the  statute  gave  them  no 
power,  it  was  within  the  duty  of  the  Supreme  Court  to  review  and  correct  their 
sentence ;  that  the  Justices  had  no  right  to  interfere  with  school-houses  already  estab- 
lished, and  were  only  entitled  to  provide  them  for  those  parishes  wherein  the  establish- 
ment had  not  been  formerly  made ;  and  that,  in  the  present  case,  a  school-house  had 
been  long  ago  by  law  provided,  which  the  Justices  were  not  entitled,  under  the  powers 
committed  to  them  by  the  statute,  to  remove. 

It  was  farther  observed,  that  although  the  Court  of  Session  could  not^  in  the  direct 
form  of  appeal,  review  the  sentence  of  the  Justices  on  those  matters  on  which  they 
were  particularly  directed  to  judge,  and  on  which  a  final  and  exclusive  jurisdiction 
was  conferred  on  them  by  statute,  yet  if  it  appeared  that  in  their  judicial  capacity  their 
proceedings  were  dictated  by  injurious  and  oppressive  motives,  if  for  instance  the 
dweUing-house  were  provided  for  the  schoolmaster  at  such  a  distance  from  the  school- 
house  as  to  render  it  greatly  inconvenient  or  impossible  for  the  [204]  schoohnaster  to 
avail  himself  of  it,  or  if  in  any  other  and  similar  way  such  a  malversation  of  duty  were 
committed,  it  would  be  competent  for  the  Court  of  Session  to  apply  a  remedy  to  this 
wrong,  by  entertaining  an  action  of  damages  at  the  instance  of  the  schoolmaster  against 
them,  and  by  decreeing  di^mages  to  such  an  amount  as  should  effectually  relieve  the 
schoolmaster  from  any  inconvenience  originating  from  so  great  an  abuse  of  power  and 
violation  of  duty. 

The  interlocutor  of  Court  (18th  February  1809)  was,  "Alter  the  interlocutor 
complained  of,  and  remit  to  the  Lord  Ordinary  to  remit  to  the  Justices  of  Peace  of  the 
county  of  Kincardine,  with  instructions  to  alter  the  interlocutor  complained  of,  and  to 
settle  and  establish  a  commodious  house  for  the  residence  of  the  schoolmaster,  with  a 
portion  of  ground  for  a  garden,  in  terms  of  the  late  act  of  Parliament  of  the  forty-third 
of  His  present  Majesty ;  and  also  remit  to  his  Lordship  to  find  the  petitioner  entitled 
to  his  expences,  both  in  the  Inferior  Court  and  in  the  Bill-Chamber ;  to  modify  the 
same ;  and  to  decern  therefor." 


No.  67.  F.C.  N.S.  I.  204.     21  Feb.  1809.     Ist  Div.— Lord  Balmuto. 

C.  and  J.  Philip,  Pursuers. — John  Clerk 

George  Melville,  Defender. — David  Monj/penny. 

Letter  of  Credit — ^A  letter  of  credit  addressed  to,  and  authorising  a  particular  person  to 
trust  the  bearer,  cannot,  without  the  granter's  consent^  be  handed  over  to  any  other 
furnisher  so  as  to  bind  the  granter. 

George  Melville  granted  the  following  letter  of  credit  to  Mrs.  Yetts : — 

''Edinburgh^  ISth November  1806. 
<*  Dear  Sir,  The  bearer  Mrs.  Yetts  has  taken  up  a  public-house  at  limekilns ;  and 
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aa  she  18  quite  rmaquainted  at  Leith  with  any  merchants  from  whom  she  could  he 
supplied  with  foreign  spirits,  Mr.  Goodsir,  who  knows  Mrs.  Yetts,  and  I,  thought  you 
eovld  supply  her  as  reasonahly  as  any  other  person  in  the  line ;  and  as  the  husy  season 
ifctbatplaee  is  now  setting  in,  I  hope  she  will  he  a  good  customer ;  and  [206]  I  am  sure 
will  pay  you  at  the  time  she  may  fix  with  you ;  so  you  are  quite  safe  with  her,  as 
Kr.  Goodsir  can  also  inform  you. — I  am,  Dear  Sir,  &c. 

(Signed)     "Gborgb  Mblvillb.'' 
AddresBed  to  "  John  Durie,  Esq.,  merchant,  Leith." 

Dinie  did  not  supply  the  hearer  himself,  hut  wrote  the  following  letter  on  the  hack 
of  Melville's  letter. 

"Messrs.  Charles  and  James  Philip,  Leith^  20th  November  1806. 

"Gentlemen, — Not  having  the  kind  of  spirits  that  Mrs.  Yetts  is  in  want  of,  I  heg 
leave  to  introduce  her  to  you ;  and  from  this  letter  from  Mr.  Melville  to  me,  I  douht 
not  but  you  are  safe  in  dealing  with  her;  at  any  rate,  should  it  turn  out  otherwise,  you 
liaTe  betwixt  you  and  any  loss,  Mr.  Melville,  who  I  consider  to  he  a  person  fit  to 
pay  any  sum  that  you  might  think  proper  to  credit  her  on  his  letter.  I  trust,  however, 
ihat  there  will  he  no  need  to  apply  to  her  security ;  hut  in  case  of  need,  legal  steps  can 
be  resorted  to,  and  a  gentleman  of  the  law  laid  hold  of  as  easy  as  any  other,  and  which 
I  would  instantly  do  provided  Mrs.  Yetts  does  not  pay. — I  am.  Gentlemen,  yours,  &c. 

(Signed)    "John  Dubib." 

C.  and  J.  Philip  supplied  Mrs.  Yetts  to  the  amount  of  L.39.  She  hecame  hankrupt ; 
md  the  furnishers  pursued  Melville  for  the  amount.  The  Lord  Ordinary  first  pro- 
Boonoed  this  interlocutor  (17th  June  1808),  "  In  respect  of  the  letters  of  credit 
founded  on,  repels  the  defences ;  finds  the  defender  George  Melville  liahle,  in  the  first 
place,  in  payment  of  the  principal  sum  and  interest  as  lihelled,  and  failing  his  making 
paymoit  finds  the  defender  John  Durie  liahle  subeidiarie  for  the  same,  and  decerns." 
And  on  advising  a  representation,  his  Lordship's  interlocutor  was,  "  In  respect  it  appears 
to  die  Lord  Ordinary  that  the  writing  founded  upon  is  to  he  considered  as  a  letter  of 
eredit  granted  hy  the  defender  to  Mrs.  Yetts,  in  order  to  enahle  her  to  procure  the  supply 
of  spirits  necessary  for  carrying  on  her  husiness,  and  which  assures  the  person  who  may 
give  her  credit  that  he  is  quite  safe  to  deal  with  her,  and  that  she  will  pay  punctually, 
ttd  affords  the  person  who  furnished  spirits  a  just  claim  against  the  defender,  upon 
tulnre  of  Mrs.  Yetts  to  pay  the  goods  furnished  to  her ;  therefore  refuses  the  representa- 

The  case  then  came  hefore  the  Court  hy  petition  and  answers. 

In  support  of  the  letter  of  credit,  the  following  cases  were  referred  to :  Cuninghame 
Corbet  against  Farquhar  Gray,  1794;^ — Crichton,  Strachan,  Bell,  and  Co. 

against  Jack,  June  30,  1797,  Fac.  Coll. — ^Taylor  and  Cuninghame  against  Wadde], 
1803.1 

[208]  The  Court  in  so  far  agreed  with  the  Lord  Ordinary  as  to  express  an  opinion, 
that  tiie  letter  of  George  Melville  would  have  heen  binding  as  a  letter  of  credit,  if  it 
bad  been  acted  upon  hy  Durie,  the  person  to  whom  it  was  addressed. 

Bat  the  Judges  unanimously  concurred  in  observing,  that  where  the  letter  of  credit  was 
iddreaeed  to  a  particular  i)er8on,  it  must  he  considered  as  limited  to  him,  and  that  the 
puty  granting  it  must  be  understood  to  have  been  induced  to  grant  it  by  a  reliance  on 
bis  prudence  and  discretion  in  acting  upon  it.  That  therefore,  where  the  letter  did  not 
eootam  the  power  of  generally  interposing  the  credit  of  the  grantor,  it  was  not  trans- 
Buaible.  That  this  principle  must  particularly  be  adhered  to  where,  as  in  the  present 
caae,  the  letter  did  not  bear  any  restriction  of  the  amount  of  the  furnishings  to  be 
advanced  upon  it :  That  the  same  principle  which  should  permit  it  to  be  handed  over 
to  one  person,  would  authorise  it  to  be  interpreted  as  a  general  guarantee  to  the  whole 
vorld,  and  that  thus  it  might  be  transmitted  and  circulated  beyond  the  possibility  of 
contcool  by  the  granter ;  an  interposition  of  credit  not  to  be  presumed  without  being 
c^IReaBly  granted. 

The  Lords  (2l8t  February  1809)  altered  the  interlocutor,  with  expenses. 

^  Not  reported. 
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No.  68.  F.C.  N.S.  I.  206.     21  Yeh.  1809.     2nd  Div.— Lord  Glenlee. 

William  Anderson,  Pursuer. — Oreenshields. 

William  Goddard  and  Company,  Defenders. 

Damage  and  Interest, — A  merchant  having  failed  to  deliver  goods,  according  to  agree- 
ment, found  liable  in  damages  to  the  extent  of  the  difference  between  the  stipulated 
price  and  the  actual  price  at  the  port  of  destination. 

William  Goddard  and  Company  agreed  to  sell  300  bolls  of  barley  to  William 
Anderson  on  certain  conditions ;  and  having  refused  performance,  an  action  was  insti- 
tuted against  them,  concluding  for  damages  on  that  account.  The  Lord  Ordinary,  6th 
December  1809,  [207]  found  "the  pursuer  entitled  to  the  difference  between  the  price 
at  which  the  defenders  agreed  to  furnish  the  graio,  and  the  market  price  thereof  at 
Beauly,  at  the  time  when  the  vessel  sent  for  it  to  Leith  would  have  arrived  at  Beauly 
if  the  defenders  had  delivered  the  cargo ;  asd  hi  ds>,  that  the  pursuer  cannot,  at  the 
same  time,  claim  the  above  eaid  difference  in  name  of  damages,  and  also  the  whole 
freight  of  the  vessel,  but  must  limit  the  claim,  in  that  respect,  to  the  additional  expence 
incurred  by  him  in  consequence  of  the  vessel's  having  been  detained  at  Leith  a  greater 
number  of  days  than  would  have  been  necessary  if  the  defenders  had  fulfilled  their 
bargain,  &c." 

The  defenders  brought  this  interlocutor  under  review  of  the  Court ;  and  pleaded, 
that  the  grain  was  to  have  been  delivered  on  board  a  ship  sent  by  the  pursuer  to  Leith 
for  that  purpose ;  his  intention  was  to  have  carried  it  to  Beauly,  there  to  be  disposed  of ; 
and  the  question  was,  whether  the  damage  was  to  be  estimated  by  the  difference  between 
the  agreed  price  and  the  actiial  price  at  Leith,  the  poH  of  delivery^  or  between  the 
agreed  price  and  the  actual  price  at  Beauly,  the  port  of  destination.  That  in  mercantile 
transactions,  the  damage  is  precisely  the  difference  between  the  price  stipulated  by  the 
parties,  and  that  which  must  be  paid  at  some  given  time  and  place,  in  order  to  obtain 
the  same  quantity  of  a  commodity  equal  in  quality ;  and  that  this  time  and  place  must 
be  those  of  requisition  on  the  part  of  the  pursuer,  because  his  loss  is  no  more  than  the 
difference  between  the  stipulated  price,  and  that  which  it  would  have  cost  him  to  pro- 
cure the  same  commodity  at  the  same  place  from  some  other  merchant  Any  other 
mode  of  calculation,  it  was  pleaded,  would  be  to  give  the  pursuer  the  highest  possible 
speculative  gain  without  subjecting  him  to  the  smallest  speculative  risk,  and  would 
subject  the  defender  to  consequential  as  well  as  actual  damage,  which  ought  not  to  be 
done,  excepting  where  his  conduct  has  b^n  criminal  and  fraudulent,  L.  tUt,  ff,  de  cond, 
tritic.  L,  59,  ff,  de  verb.  obi.  0.  lib,  4,  tit,  49,  Z.  10,  Domat,  Vol.  L  p.  60. — Pothier  on 
Obligations,  Part  I.  cap.  2,  art.  3,  Z.  21,  s.  3,  ff.  De  actionibtis  empti  et  venditi. — StraOon^ 
10th  July  1610. — Morrison's  Diet.  Damage  and  Interest. — Spence  and  Watson  against 
Ormeston,  25th  Jan.  1687. — Fountainhall^  L.  I,  De  actionilms  empti  et  venditi. 

The  Lords  unanimously  refused  the  petition  without  answers. 

[Cf.  Watt  V.  Mitchell  ^  Co.,  1  D.  1162.] 


No.  69.  F.C.  N.S.  I.  208.     22  Feb.  1809.     (Teinds.) 

Minister  of  Whitekirk  and  Tynnikgham,  Pursuer. — Ad,  OUlies, 

The  Heritors  and  Titulars,  Defenders. — For  College,  Ed.  APCormiek; 

for  Robert  Baird,  David  Douglas. 

Teinds — Ministers^  Stipend — Annexation, — An  augmentation  of  a  minister's  stipend 
must  be  allocated  on  each  of  two  united  parishes,  in  proportion  to  the  amount  of  its 
rental,  though  in  one  of  the  parishes  the  teinds  belong  to  a  college,  and  that  a 
theological  college,  and  in  the  other  to  a  common  titular. 

The  parishes  of  Whitekirk  and  Tynningham  were  anciently  separate,  but  had  been 
annexed  in  the  year  1760.  The  teinds  of  l£e  parish  of  Whitekirk  belonged  to  Baird  of 
Newbyth,  as  titular,  by  grant  from  the  Crown.  Those  of  the  parish  of  Tynningham 
belonged  almost  entirely  to  the  New  College  of  St,  Andrews,  as  titulars. 
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ThB  miniflter  of  these  united  parishes  brought  a  process  of  augmentation  in  1806. 

In  this  process  the  College  pleaded,  that  even  if  an  augmentation  were  granted  out 
of  &e  other  teinds,  still  no  augmentation  should  be  granted  out  of  their  teinds.  On 
hnring  parties,  the  Court  ordered  memorials  on  thb  point,  which  were  given  in. 

Argument  for  College. 

The  New  Collie  of  St.  Andrews  is  in  fact  a  part  of  our  church  establishment.  It 
¥»  constituted  for  teaching  clergymen  the  knowledge  necessary  for  their  sacred  office, 
iDd  for  teaching  this  gratuitously  without  fees,  in  the  same  manner  as  clergymen 
tfaemselves  teach  their  flock.  This  appears  from  all  the  royal  grants  to  it,  which 
apressly  proceed  on  that  reason.  Two  of  these  grants  too,  in  1589  and  1594,  are 
ntified  in  Parliament.  In  the  first  of  these  Acts  of  Parliament  the  preamble  states  the 
reasons  of  the  grant  in  these  words  :  "  That  the  New  College  of  Sanct-Androis,  of  all 
the  colleges  of  this  realm,  is  only  appointed  for  teaching  of  toungis  and  theologie,  and 
for  the  training  up  of  learned  men  and  qualified  persons  to  the  ministrie,  as  well  as  for 
the  maintenance  of  the  truth  against  the  adversaries  of  the  same,  as  for  instructing  of 
die  ignorant,  of  the  quhilk  learnt  ministrie  there  is  ane  grit  decay,  and  [209]  scant 
finmber  within  this  realm,  and  yet  the  rents  of  the  foresaid  college  (which  is  now  given 
in  time  of  blindness,  and  in  no  way  helpit,  hot  muckle  hurt,  for  propagation  of  the 
ertDgel),  be  very  small,  and  always  unable  to  sustain  the  few  number  of  present 
maisters  and  bursaries,  besides  other  foundet  persons,  the  fabric  of  the  place,  and 
common  afEsdrs;  and  diverse  promises  were  made,  after  the  reformation  of  the  said 
eoU^e,  by  our  said  Sovereign  Lords  Commissioners  for  the  augmentation  alswell  of  the 
ttipeodiB  of  the  maisters,  as  of  the  number  of  bursaries  yrin ;  nevertheless  nathing  has 
been  done  yranent,  and  ane  grit  part  of  the  small  rentis  yrof  has  lately  been  otherwise 
dtqusit,  and  specially  assignet  to  ministeries  in  the  stipendis  against  the  auld  founda- 
tioD.''  And  in  each  of  these  Acts  of  Parliament  there  is  an  express  provision 
[weeeding  on  **  the  above  reason,  that  the  college  shall  be  free,  in  all  time  coming,  from 
pajment  of  any  part  of  the  stipend  to  any  minister  or  reader  serving  at  the  kirks 
thoeof." 

The  present  constitution  of  the  College  is  agreeable  to  these  views.  It  consists  of 
four  members.  Ist,  The  Principal,  who  is  primarius  Professor  of  Divinity.  2df  The 
Professor  of  Divinity  properly  so  called.  Sd,  The  Professor  of  Church  History,  ith, 
Tbe  Professor  of  Hebrew.  The  course  of  discipline  is  adopted  for  the  clerical  profession, 
the  students  being  exercised  in  delivering  discourses,  &c.  and  no  fees  are  taken  by  the 
professors. 

The  funds  of  the  College,  too,  are  so  low  that  the  salaries  of  the  Professors  are  none 
of  them  much  higher,  some  of  them  lower,  than  the  average  of  stipends  of  ministers, 
iod  they  have  no  advantage  of  any  other  kind. 

In  these  circumstances,  even  if  the  Court  should  extend  to  this  case  the  precedent 
of  the  King's  College  of  Aberdeen  against  the  Ministers  of  Mary  kirk,  16th  May  1792,^ 
so  as  to  hold  the  College  of  St.  Andrews  liable,  in  case  of  necessity,  for  a  stipend  to  the 
ninister  of  Tynningham,  yet  it  is  submitted  that  no  augmentation  will  be  given  out  of 
tfaeb  teinds,  except  in  cases  of  absolute  necessity  ;  and  that,  in  particular,  it  will  not  be 
giTen  if  the  minister,  without  coming  upon  these  teinds,  is  already  reasonably  provided, 
tbogh  perhaps  not  quite  so  amply  as  he  would  have  been  if  the  teinds  had  been  wholly 
ia  the  hands  of  common  titulars. 

Now  in  this  case,  if  the  minister,  in  addition  to  the  stipend  that  he  already 
ponoses,  receives  from  out  of  the  teinds  of  the  parish  of  Whitekirk  that  part  of  a  full 
ugmentation  which  accrues  to  these  teinds,  according  to  the  ordinary  rule  of  propor- 
taoning  the  burden  of  stipend  on  conjoined  parishes,  by  the  value  of  the  teinds  in  each, 
then  tibe  minister  will  have  a  reasonable  stipend, — such  a  stipend  as,  in  a  question  with 
tbe  College,  would  be  held  sufficient  to  prevent  his  obtaining  any  augmentation  out  of 
their  teinds.  The  minister  is,  however,  undoubtedly  entitled  to  obtain  that ;  nor  can 
the  landholders  of  Whitekirk  complain  if  no  more  is  taken  from  them  than  their  o\ni 
^taie  of  an  ordinary  full  augmentation.  They  cannot  claim  any  advantage  from  the 
WQffistance  of  the  teinds  of  the  other  annexed  parish  belonging  to  a  College.  The 
Kinistei,  in  this  case,  ought  therefore  to  be  found  entitled  to  this  share  of  a  full 

^  Not  reported — Vide  Appendix  to  Morrison's  Dictionary. 
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augmentation  out  of  the  teinde  of  Whitekirk ;  and  then,  in  the  peculiar  circumstancee 
of  the  [210]  teinds  of  Tynningham,  he  should  not  he  found  entitled  to  any  augmenta- 
tion out  of  them ;  his  stipend  being,  in  relation  to  them,  not  low  enough  to  require 
augmentation.  In  this  way  the  landholders  of  Whitekirk  wiU  suffer  nothing ;  and  the 
College  will  not  be  deprived  of  its  strong  plea  of  favour  in  a  question  of  augmentation. 

Argument  for  the  minister. 

There  are  abundance  of  teinds  for  a  full  augmentation  to  the  minister,  independently 
altogether  of  those  belonging  to  the  College ;  and  certainly  he  cannot  be  deprived  of 
part  of  his  augmentation,  because,  in  addition  to  these  other  teinds,  there  happen  also 
to  be  in  the  parish  teinds  belonging  to  the  College. 

Argument  for  Baird. 

It  is  fixed  law  that  the  College  teinds  are  liable  to  allocation  for  ministers'  stipends. 
In  this  very  parish  the  teinds  of  the  College  were  so  allocated  in  the  year  1799,  when 
the  minister  got  an  augmentation. 

In  the  next  place,  it  is  equally  fixed  that  where  there  are  two  parishes  annexed,  or 
even  two  titularities  in  one  parish,  the  burden  of  augmentations  of  stipends  is  divided 
in  proportion  to  the  value  of  the  teinds.  Fothringham  against  Bower,  13th  July  1774. 
— Maxwell  against  Earl  of  Hopetoun,  5th  December  1798. — Heritors  of  Logie  against 
New  College  of  St.  Andrews,  same  date ;  which  last  case  applied  to  the  teinds  of  this 
very  College ;  and  affords,  therefore,  every  thing  but  a  res  judicata  in  the  present  case. 
In  addition  to  these,  there  is  the  case  of  the  Deans  of  the  Chapel  Eoyal  against  the 
Heritors  of  the  parish  of  Ettrick,  11th  December  1799,  Appendix  to  Fac.  CoU, 

The  rule  in  short  is  fixed  and  absolute  ;  and  must  decide  this  case. 

The  reasoning  of  the  College,  too,  is  founded  on  an  erroneous  assumption,  viz.  that 
less  than  a  sufficient  stipend  will  be  given  to  a  minister  who  draws  it  from  CoUege 
teinds.  But  there  is  no  authority  in  law  for  such  a  doctrine.  The  College  hold  their 
teinds,  like  other  titulars,  under  the  obligation  of  furnishing  a  sufficient  stipend  to  the 
ministers  of  the  parishes  where  these  teinds  are  paid,  and  are  entitled  to  no  favour  by 
which  they  can  be  freed  from  the  full  implement  of  this  obligation.  It  is  not  to  be 
supposed  that  the  people  of  parishes,  where  the  teinds  belong  to  a  College,  are  to  have  a 
minister  with  an  inferior  stipend  on  that  account.  If  the  College  are  poor,  there  are 
other  ways  by  which  their  poverty  may  be  relieved ;  in  particular,  if  thay  cannot  afford 
to  teach  gratuitously,  they  may  ti^e,  and  if  necessary,  get  authority  to  take  fees. 

There  was  some  division  of  opinion  on  the  Bench.  One  Judge  thought  that  the 
stipend  might  be  imposed  unequally  on  the  two  parishes  in  a  case  of  this  nature; 
because,  if  the  two  parishes  had  still  been  separate,  the  teinds  of  one  would  not  have 
been  subject  to  augmentation  to  the  same  extent  as  the  other,  bat  to  a  less  extent,  from 
the  situation  of  the  [211]  College,  the  titular ;  and  this  advantage  ought  not  to  be 
taken  away  by  the  annexation. 

The  majority  of  the  Court  thought  that  the  common  rule  of  practice  must  be 
adhered  to. 

The  interlocutor  of  Court  was  (22d  February  1809) :  *^  Kepel  the  objections  for  the 
College ;  and  modify,  decern,  and  ordain  the  constant  stipend,  &c." 


No.  70.        F.C.  N.S.  I.  211.     23  Feb.  1809.     1st  Div.— Lord  Bannatyne. 

Catharine  Baillie,  Pursuer. — Bo.  Corbet. 

Thomas  Clark,  Defender. — Thos.  Thomson. 

Oollation. — Lands  being  sold  and  disponed  to  a  father  in  life-rent,  and  to  his  son  and 
the  son's  heirs  and  assignees  in  fee,  with  a  reservation  of  power  to  the  father  to 
burden,  sell,  or  dispone ;  infef tment  being  taken  on  this  disposition,  and  the  father 
having  died  without  exercise  of  his  reserved  right,  the  son  being  also  heir  alioqui 
successurus  found  liable  to  collation  if  he  took  the  lands  by  this  infeftment 

John  Leslie  (3d  May  1772)  sold  and  disponed  certain  lands  and  others  to  James 
Clark,  "in  life-rent  during  all  the  days  of  his  life,  and  the  said  George  Clark,  his  heiis 
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and  aas^ns  whomaoever,  in  fee,  heritably  and  irredeemably,  but  with  and  under 
the  reservations  after  written." 

There  followed  a  reservation  in  these  words :  "  Reserving  always  full  power  and 
liberty  to  the  said  James  Clark  to  burden  and  affect  the  lands,  tithes,  and  others  before 
disponed,  and  to  sell  and  dispose  of  the  same,  or  any  part  thereof,  at  pleasure,  without 
the  consent  of  the  said  George  Clark." 

On  this  disposition  infeftment  was  taken  in  favour  of  the  father  and  son  in  their 
rsqpective  interests  of  liferent  and  fee. 

James  Clark  never  availed  himself  of  his  reserved  power.  He  died  in  the  year 
1785.  He  left,  besides  George  Clark,  another  son  James  [212]  Clark  younger  than 
Geoige.  James  Clark,  jun.  having  married  Catharine  Baillie,  entered  into  a  contract 
with  her,  by  which,  in  consideration  of  a  similar  conveyance  on  her  part,  he  disponed  to 
her,  in  case  of  her  surviving  him,  all  property  heritable  and  moveable.  In  the  year 
1805,  Cathaiine  Baillie  brought  an  action  against  Geon^e  Clark,  concluding  that  he 
should  make  over  to  her,  as  in  right  of  her  husband  by  the  above  mentioned  contract, 
one  half  of  the  whole  property  left  by  James  Clark,  senior,  on  the  ground  that  he  had 
taken  his  share  in  the  executry,  and  was,  therefore,  bound  to  collate  the  heritage  with 
his  brother ;  and,  among  others,  she  claimed  half  of  the  lands  conveyed  by  the  disposi- 
tioD  from  Leslie.     The  defender  denied  that  he  was  bound  to  collate  these  lands. 

The  Lord  Ordinary  found  that  the  defender  must  either  collate  these  lands,  or  that 
he  must  give  up  the  whole  of  the  executry. 

The  defender  brought  that  point  of  the  cause  before  the  Inner-house  by  a  reclaim- 
ing petition,  which  was  answer^. 

Argument  for  petitioner. 

The  petitioner  did  not  take  this  subject  by  succession  to  his  father  as  heir,  but  by 
ale  and  disposition  from  the  vender  Leslie.  It  is  true  that  the  right  of  fee,  conveyed 
to  him  by  this  disposition,  was  liable  to  a  liferent  and  reserved  faculty  in  his  father, 
hot  still  it  was  a  fee  vested  in  him  instarUer ;  and  when  these  burdens  ceased,  it 
hecame  an  absolute  fee  as  if  they  never  had  existed.  The  petitioner  can  no  more  be 
said  to  have  succeeded  to  his  ^ther,  as  heir,  than  he  could  have  been  said  to  have 
sacceeded  as  heir  to  any  body  else  in  whose  favour  a  life-rent  of  this  nature  had  been 
reserved.     He  never  could  be  heir  in  the  fee  to  a  person  in  whom  it  never  was  vested. 

This  case  is  quite  different  from  that  of  an  heir  alioqui  successurus  taking  the  estate 
hj  a  particular  destination,  or  even  by  a  disposition  from  his  immediate  ancestor.  For 
here  the  petitioner  did  not  succeed  as  heir  of  provision,  nor,  indeed,  succeed  in  any  way 
to  the  right  that  was  in  his  father. 

Argument  for  respondent. 

It  is  fixed  law  that  a  nominal  fee  in  the  heir  alioqui  suceessurus,  and  under  such 
qualifications  as  the  present,  imports  neither  more  nor  less  than  a  right  of  succession. 
See  the  case  of  the  creditors  of  Rusco  against  Blair  of  Somrick,  21st  July  1724,  Diet. 
Vol  I.  p.  291,  in  which,  on  a  disposition  with  qualifications  exactly  similar  to  the 
present,  it  was  fonnd  that  the  defenders  were  "  in  the  eye  of  law,  to  all  intents  and  pur- 
poses, considered  as  if  they  were  singular  successors." 

The  case  of  H.  Erskine,  Knight,  against  Eobertson,  26th  July  1786,  Dick  Yol.  IIL 
p.  426,  is  of  the  same  import ;  for  there  it  was  found  that  the  right  of  the  husband  of 
an  heiress,  in  a  freehold  qualification,  was  equally  good  though  she  made  up  her  titles 
by  disposition  from  her  ancestor.  The  case  of  Murray  against  Murray,  23d  July  1678, 
^r,  is  still  more  closely  in  point,  for  there  it  was  found  expressly  that  an  heir  taking 
hy  disposition  must  collate.  It  is  impossible  to  give  any  reason  why  a  disposition 
taken  in  this  [213]  way  from  a  vender  should  have  effect  at  all  different  from  one  made 
hy  the  buyer  himself  to  his  heir  under  similar  qualifications. 

The  Court  thought  there  was  not  much  difficulty  in  the  case.  That  at  first  sight 
the  disposition  appeared  to  make  the  father  only  life-renter,  but  the  reservation  clearly 
made  lum  fiar.  That  full  property  was  nothing  more  than  a  life-rent  with  a  power  of 
disposbg  at  pleasure ;  and,  therefore,  a  life-rent  with  such  power  of  disposal  was  full 
property.  That  the  father  had  this;  and  therefore  the  son,  during  his  life,  had 
pothing  at  all  but  a  mere  chance  of  succession  dependent  on  his  father's  pleasure,  which 
is  just  the  common  situation  of  an  heir  with  a  revocable  disposition  in  his  favour, 
nserving  his  ancestor's  life-rent  and  power  of  disposal.    That  such  an  heir,  succeeding 
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by  such  a  difiposition,  was  liable  to  collate ;  and  there  was  a  good  reason  for  it^  since, 
otherwise,  in  consequence  of  a  change  merely  in  the  form  of  succession,  intended  only 
to  save  the  necessity  of  a  service,  an  heir  might  run  away  with  the  whole  heritage,  and 
yet  come  in  for  a  share  of  the  moveables. 

The  Court  accordingly  unanimously  adhered  to  the  interlocutor  of  the  Lord 
Ordinary  on  that  point. 

But  the  cause  was  remitted  to  the  Ordinary  to  determine  as  to  the  pursuer's  title  tx> 
claim  the  right  of  her  husband. 

The  defender  presented  a  reclaiming  petition,  but  this  was  refused  (23  Feb.  1809).^ 


No.  72.  F.C.  N.S.  I.  216.     23  Feb.  1809.     1st  Div.—Lord  Hermand. 

William  Turnbull,  Pursuer. — John  JDunlop, 

James  Gouts,  Defender. — rjames  L'Amy, 

Winter  Herding — Stat,  1686,  c.  11. — The  keeping  of  a  herd  does  not  relieve  the  party 
trespassing  from,  the  penalties  of  this  statute. 

By  the  statute  1^86  it  is  enacted,  "That  all  heritors,  liferenters,  tenants,  cottais, 
and  possessors  of  lands  and  houses,  shall  cause  herd  their  horses,  nolt,  sheep,  swine, 
and  goats,  the  whole  year,  as  well  in  winter  as  in  summer ;  and  in  the  night-time  shall 
cause  keep  the  same  in  houses,  folds,  or  inclosures,  so  as  they  may  not  eat  or  destroy 
their  neighbour's  grounds,  woods,  hedges,  or  planting ;  certifying  such  as  shall  contra- 
vene, they  shall  be  liable  to  pay  half  a  merk  toties  quoties  for  ilk  beast  they  shall  have 
going  on  their  neighbour's  ground,  by  and  attour  the  damage  done  to  ^e  grass  or 
planting." 

The  defender  rented  for  a  year  a  piece  of  ground  belonging  to  the  pursuer,  and 
pastured  his  sheep  upon  it.  The  land  was  imperfectly  inclosed;  and  the  defender 
employed  a  herd  to  prevent  them  from  straying  on  certain  adjacent  plantations 
belonging  to  the  pursuer. 

Some  of  the  sheep,  having  trespassed,  were  poinded  by  the  pursuer ;  and  an  action 
of  damages  was  raised  before  the  Sheriff  for  a  certain  sum  of  penalties  under  the  above 
quoted  statute.  The  Sheriff  decerned  for  the  penalties;  and  the  case  was  then 
advocated.  The  Lord  Ordinary  (Feb.  12,  1808)  found,  "  that  in  this  case  the  Act  of 
Parliament  libelled  on  applies  as  to  the  penalties  in  question." 

The  cause  came  before  the  Court  by  petition  and  answers;  and  the  defender 
pleaded,  that  the  Act  of  Parliament  enacted  the  penalties  only  in  [217]  those  cases 
where  a  herd  was  not  employed,  as  a  punishment  for  negligence ;  but  that^  where  a 
herd  was  bona  fide  employed,  no  more  could  be  demanded  than  the  damage  actually 
committed.  The  following  cases  were  referred  to,  Feb.  18,  1794,  Oovan  against  Lang; 
July  3,  1799,  Loch  against  Tweedie. 

The  Judges  concurred  in  expressing  a  dear  opinion,  that  the  mere  employment  of  a 
herd  did  not  relieve  the  transgressor  from  the  penalties  of  the  statute ; — ^that  the  terms 
of  the  statute  were,  that  ^^heritorsy"  S^c  *^ shall  cause  herd  their  horses"  ^c,  **8o  as 
they  may  not,"  ^c, — and  that  the  statute  could  only  be  obeyed  and  satisfied  by  such 
herding  as  secured  and  prevented  the  sheep  from  trespassing.^ 

The  Lords  (Feb.  23,  1809)  adhered,  with  certain  exceptions  as  to  the  quantity  of 
the  penalties. 


^  The  defender  also  pleaded,  in  point  of  fact,  that  he  had  advanced  the  money,  or 
part  of  the  money,  with  which  the  purchase  from  Leslie  was  made.  But  the  Court 
thought,  if  true,  this  could  not  affect  the  question  of  collation,  though  it  might  give  the 
son  a  claim  on  his  father's  estate. 

^  There  were  certain  specialties  in  the  case  relating  to  alleged  bargains  between  Uie 
parties,  and  to  the  number  of  sheep  trespiissing,  and  the  consequent  amount  of  the 
penalties ;  but  the  former  were  very  slightly  noticed  by  the  Court ;  and  the  latter  do 
not  affect  the  principle  of  the  report. 
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No.  76.  F.C.  N.S.  L  226.     25  Feb.  1809.     2nd  Div. 

Susannah  Campbell,  Pursuer. — W.  M Donald, 

John  Bbeadalbane  Campbell  and  John  0.  Brown,  his  Tutor  ad  litem, 

Defenders. — Harrowar, 

AUmeai, — ^To  a  greater  extent  than  what  was  allowed  by  an  entail^  decerned  to  be  paid 
to  a  widow  by  her  son,  the  proprietor  of  the  entailed  estate  which  descended  from 
ber  husband,  and  from  which  she  had  not  been  endowed. 

Lieutenant  Colin  Campbell  possessed  the  estate  of  Glenfalloch  under  an  entail, 
which  declared,  that  it  should  be  competent  to  provide  a  widow  in  a  jointure  not 
exceeding  L.60  per  annum ;  and,  in  case  a  second  jointure  became  payable  at  the  same 
tame,  that  it  should  not  exceed  Ii.40  per  annum,  till  the  expiry  of  the  former ;  and  in 
no  case  should  the  estate  be  burthened  with  more  than  L.100  per  annum  for  jointures. 
Colin  Campbell  was  twice  married.  He  had  an  only  son,  William  Erskine  Campbell, 
by  his  firat  wife.  His  second  wife  had  no  children;  but  he  provided  her  in  L.60 
a-year,  as  allowed  by  the  entail.  His  son,  William  Erskine  Campbell,  married  the 
punaer,  and  soon  after  went  to  India.  Colin  Campbell  died,  leaving  a  widow  provided 
SB  above ;  and  within  six  weeks  thereafter,  William  Erskine  Campbell  died  in  India, 
leaving  an  only  son  in  childhood,  and  without  having  made  any  provision  for  his  widow, 
who,  with  her  child,  had  remained  in  this  country,  and  lived  with  her  father,  Mr. 
Campbell  of  Lochdochart. 

IDiongh  William  Erskine  Campbell  did  not  live  long  enoagh  to  know  that  the 
EDccession  had  opened  to  him,  titles  were  made  up  in  his  person. 

In  these  circumstances,  the  widow  brought  an  action  against  her  son,  concluding 
that,  as  her  husband  was  bound  to  have  provided  for  her,  it  [227]  should  be  declared 
^e  had  right  to  a  jointure  of  L.40  per  annum  out  of  the  estate,  to  be  augmented  to 
L60,  in  the  case  provided  by  the  entail.  And  further  that,  as  either  sum  was  inade- 
quate, her  son,  ex  debito  ruUuraliy  should  be  decerned  to  pay  her,  in  name  of  aliment, 
18  much  more  as  would  amount  to  the  sum  of  L.100  per  annum ;  and  that,  if  it  were 
competent,  this  should  be  declared  a  burthen  on  the  estate.  The  rents  of  the  estate,  as 
coodesc^ided  on,  amounted  to  L.744,  leaving  a  free  residue  of  L.684,  after  paying 
L60  to  Colin  Campbell's  widow ;  and,  during  a  long  minority,  the  rents  were  likely  to 
increase. 

Appearance  was  made  for  the  son  by  his  tutor  cul  litem,  who  did  not  object,  pro- 
vided no  irritancy  were  incurred  under  the  entail. 

The  Court  was  of  opinion  that,  in  this  case,  the  provisions  of  the  entail  should  not 
enter  into  their  consideration.  They,  therefore,  modified  to  the  lady  an  aliment  of 
LlOO  per  annum,  to  be  paid  by  her  son ;  reserving  to  her,  in  case  of  his  death,  all 
claim  for  teroe,  or  otherwise,  out  of  the  estate. 


No.  77.  F.C.  N.S.  I.  227.     28  Feb.  1809.     Ist  Div. 

Janet  Duncan,  Pursuer. — Arch,  Campbell. 

John  Hill,  TertivA,  and  John  Blyth,  his  Factor  loco  tutoris,  and  Cum- 
BIRLAND  fisiD,  ARCHIBALD  WiLSON,  and  JoHN  DoDDS,  Defenders. — 
James  Keay, 

AlmenL — A  son  having  married,  died  before  his  father,  and  left  a  widow ;  the  grandson 
of  that  father  by  another  son,  who  was  also  his  representative,  found  not  liable  in 
aliment  to  the  widow  either  for  the  years  the  father  survived  his  son,  or  those  after 
the  death  of  the  father. 

Alexander  Hill  was  the  eldest  son  of  John  Hill,  tenant  at  Long  Hermiston  in  Mid- 
I^^tiuan.  In  1791,  Alexander  Hill  married  Janet  Duncan.  Though  it  did  not  appear 
ihe  had  any  fortune,  the  marriage  was  made  with  the  consent  of  John  Hill,  who  accor- 
<lingly  pot  his  son  in  possession  of  a  farm  of  which  he  had  the  lease,  and  f  urmshed 
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him  with  stock  for  its  cultivation.     But  Alexander  Hill  was  idle  and  extravagant;  and, 
after  some  years,  was  totally  ruined  and  thrown  into  jail. 

[228]  On  this,  in  1798,  his  wife  went  to  live  with  her  own  relations,  with  whom 
she  afterwards  remained,  and  by  whom,  or  by  her  own  industry,  she  was  supported. 
Alexander  Kill's  property  being  all  given  up  to  his  creditors,  he  was  released  from  jail, 
when  he  enlisted  as  a  marine,  and  was  ordered  to  the  West  Indies,  where  he  died  in 
June  1801. 

John  Hill  survived  his  son  Alexander  till  the  year  1806,  when  he  died,  leaving  two 
sons  and  a  daughter.  The  fortune  ho  left  was  very  considerable.  He  had  made  a 
settlemeat,  by  which  he  devised  it  all,  excepting  the  leases  which  he  held,  to  Cumbe^ 
land  Eeid,  Archibald  Wilson,  and  John  Dodds,  in  trust ;  directing  them  to  pay  very 
considerable  sums  to  his  own  widow,  his  second  son,  and  his  daughter,  and  an  annuity 
of  L.10  a-year  to  Janet  Duncan,  the  widow  of  his  son  Alexander;  after  which  they 
were  to  pay  over  the  residue  to  his  eldest  son  then  surviving,  John  Hill,  second.  The 
daughter  did  not  acquiesce  in  this  settlement,  but  claimed  her  legitim,  which  it  was 
discovered  she  had  never  relinquished.  In  consequence  of  this,  the  residue  that  went 
to  John  Hill,  second,  was  diminished,  and  was  not  admitted  to  be  more  than  L.4000, 
though  it  was  asserted  to  be  much  more.  He  also  succeeded  to  two  leases  that  were  of 
considerable  value. 

John  Hill,  second,  died  in  nine  months  after  his  father,  and  left  a  widow  with  six 
children.  John  Hill,  third,  was  the  eldest  of  these  surviving,  and  he  succeeded  as  heir 
to  the  two  leases ;  the  rest  of  his  father's  property  going  to  the  younger  children. 

In  this  situation,  Janet  Duncan  brought  an  action  against  John  Hill,  third,  and 
John  Blyth,  his  factor  loco  tutoris^  and  also  against  the  trustees  of  John  Hill,  first,  for 
aliment.  She  demanded,  1^^,  Payment  of  aliment  during  those  years  that  had  elapsed 
from  her  husband's  leaving  her  to  his  death.  2dly^  For  those  years  since  his  death, 
and  in  future. 

The  Lord  Ordinary  reported  the  case  on  memorials. 

It  was  pleaded  for  the  pursuer : 

I.  Ip  the  first  place,  there  can  be  no  doubt  that  John  Hill,  first,  being  himself 
in  opulence,  was  bound  to  aliment  his  son's  wife  during  the  life  of  his  son,  who  could 
not  aliment  her.  The  case  of  Lauder  (first  decision  of  the  case),  1  March  1762,  is 
exactly  in  point.  The  two  cases  of  Belch,  December  1798,  not  reported,  and  Christie 
against  Macmillan,  6th  July  1802,  are  not  in  point  j  for  in  both  these  cases,  the  son  was 
able  to  maintain  his  wife  himself,  and,  in  the  first,  the  father  was  poor  and  scarcely  able 
to  maintain  her. 

John  Hill,  first,  ought  therefore  to  have  paid  an  alimentary  annuity  to  the  pursuer 
during  the  life  of  his  son ;  and  as  he  did  not  pay  it,  the  pursuer  is  entitled  to  claim  the 
arrears  of  it  as  a  debt  from  his  representatives. 

II.  If  a  daughter-in-law  be  entitled  to  an  alimentary  allowance  from  her  father-in- 
law  during  the  life  of  her  husband,  she  surely  cannot  be  deprived  of  her  claim  to  this 
allowance,  by  the  death  of  her  husband,  [229]  which  leaves  her  wholly  destitute.  She  is 
still  to  be  regarded  as  his  daughter-in-law  and  as  a  part  of  his  family.  During  the  life 
of  John  Hill,  first,  then,  after  the  death  of  Alexander  Hill,  it  is  clear  the  pursuer  was 
still  entitled  to  have  received  her  alimentary  provision,  and,  not  having  received  it,  is 
entitled  to  claim  it  as  arrears  from  his  representatives.  The  case  of  De  Courcy  against 
Sir  A.  Agnew,  3d  July  1806,  is  in  point  on  this  head ;  and  a  number  of  authorities  are 
there  quoted  to  the  same  effect. 

III.  But,  further,  the  death  of  John  Hill,  first,  could  not  extinguish  the  claim  of 
his  daughter-in-law  to  an  aliment  out  of  his  estate,  any  more  than  it  would  have  extin- 
guished the  claim  of  a  daughter  to  an  aliment.  The  claim  still  continued,  and  paas^d 
over  against  his  representatives  j  along  with  his  property  they  must  take  this  obligation 
to  which  he  was  liable,  and  must  pay  to  the  pursuer  her  aliment  since  his  death,  and  in 
future.  His  heir  who  succeeded  to  his  heritage,  and  the  trustees,  to  whom  all  the  rest 
of  his  fortune  was  devised,  seem  to  be  the  proper  defenders  in  this  action ;  but  if  any 
other  person  be  thought  proper  parties,  the  pursuers  will  call  them.  At  all  events,  the 
heir  must  be  liable  to  this  claim  to  a  certain  extent. 

For  the  defenders : 

L  A  father  is  no  doubt  bound  in  law  to  support  his  own  children  if  they  cannot 


P.aUM,  irj.L  DUNCAN  V.   HILL^  fta  155 

sappoit  ihemflelves ;  and  it  is  clearly  joBt  and  expedient  it  should  be  so.  For  no  man, 
even  if  Toid  of  natural  affection,  can  feel  any  hardship  in  being  compelled  to  support 
those  whom  he  himself  has  brought  into  the  world ;  and  it  is  indispensibly  necessary  to 
prerent  dreadful  misery,  and  the  oppression  of  society,  that  men  should  not  be  at  liberty 
to  abandon  their  own  offspring. 

Bat  it  is  quite  a  different  question  whether  a  man  shall  be  forced  to  maintain  the 
child  of  another  man,  because  she  is  married  to  his  own  son.  This  may  be  a  case  of 
Tery  great  hardship^  since  there  is  here  no  natural  affection,  since  the  marriage  is  no  act 
of  the  father-in-law,  and  does  not  even  require  his  consent.  Nor  is  there  any  necessity 
for  exposing  Others  to  this  hardship.  No  evil  can  result,  but  the  reverse,  from  sons 
not  having  the  power  of  laying  the  burden  of  a  wife  upon  their  fathers.  It  will  only 
make  them  not  take  wives,  and  women  not  take  them  for  husbands  till  they  can 
affofdit 

The  marriage,  it  will  be  observed,  is  not  only  not  the  act  of  the  father-in-law,  but  it 
is  not  the  cause  of  the  wants  of  the  daughter-in-law.  She  was  in  existence,  and  would 
have  equally  been  in  want  though  she  had  never  married.  She  therefore  can  certainly 
oomplam  of  no  hardship  though  it  leaves  her  as  it  found  her. 

She  has  a  fair  title  to  look  for  support  to  her  husband,  because  he  engaged  to  support 
her ;  but  she  has  not  the  same  reason  to  look  to  her  father-in-law  who  never  promised 
any  such  thing.  The  son  may  be  [230]  bound  to  aliment  other  people  besides  his  wife, 
hot  the  father  is  no  ways  bound  to  undergo  his  obligations. 

Aoooidingly,  there  is  no  authority  whatever  for  imposing  such  an  obligation  on  the 
father-in-law,  except  the  solitary  case  of  Lauder,  which,  it  is  believed,  it  is  not  now 
legarded  as  a  very  good  decision.  The  cases  of  Seton  against  Paterson,  25th  June 
1761,  and  Clerk  against  Clerk,  19th  February  1799,  are  very  strong  authorities  on  the 
other  side,  since,  in  both  of  these,  it  was  found  that  a  son,  though  bound  to  aliment  his 
mother,  yet  was  not  bound  to  aliment  his  sister  who  lived  with  his  mother.  Not  to 
mention  his  own  relationship  to  his  sister,  his  mother  surely  was  as  much  bound  to 
rapport  her,  and  must,  as  certainly,  be  supposed  to  suffer  privation  along  with  her  as  a 
husband  with  his  wife ;  yet,  it  was  found,  that  a  brother  could  not  in  this  way  be  drawn 
into  an  obligation  to  aliment  his  sister. 

XL  But,  supposing  this  precedent  in  the  case  of  Lauder  should  be  adhered  to,  it 
only  goes  to  this,  that  the  father  is  bound  to  support  his  daughter-in-law  from  regard  to 
his  son.  The  son,  it  was  said,  must  share  with  the  wife ;  and  the  father  must  aliment 
her  to  prevent  his  son  from  suffering  along  with  her.  The  reasoning  is  not  very  con- 
clusive ;  but,  at  any  rate,  this  can  only  apply  so  long  as  the  son  is  in  life.  After  he  is 
dead,  all  connection  between  the  father  and  the  woman,  who  was  the  wife  of  his  son, 
is  cut  off,  and  she  must  have  recourse  to  her  own  industry,  or  her  own  relations.  It  is  a 
mere  fallacy  to  say,  that  she  ought  not  to  lose  her  claim  of  aliment  by  an  event  that 
renders  her  still  more  destitute.  Her  being  more  or  less  destitute  never  was  the  foun- 
dation of  her  claim  on  her  father-in-law.  The  foundation  of  it  was,  that  her  main- 
tenance was  inseparably  united  with  that  of  his  son.  When  that  ceases,  her  claim  on 
him  ceases,  however  destitute  she  may  be. 

If  she  could  be  regarded  absolutely  as  a  daughter  of  her  husband's  father,  as  the 
pnxsaer  maintains,  very  extraordinary  consequences  would  follow.  For  then  her  second 
husband,  and  her  children  by  him,  would  be  also  entitled  to  aliment  from  her  former 
hnsband's  father,  but  this  is  quite  absurd. 

Accordingly,  the  claim  of  a  son's  widow  on  his  father  for  aliment  was  rejected  in 
the  case  of  Lauder,  2d  decision,  11th  July  1764. — Kaimes,  Select  Decisions.  In  that 
of  Belch,  1798,1  and  in  that  of  Christie  against  Macmillan,  6th  Feb.  1802.  The  case 
of  Agnew  was  special.  In  that  case,  letters  had  passed  between  the  father-in-law  and 
the  danghter-in-lawy  on  which  a  claim  to  aliment  ex  pacto  was  founded ;  and,  besides, 
the  daughter-in-law  was  the  mother  of  a  child,  the  heir  of  the  father-in-law.  With 
these  specialties,  and  as  the  majority  on  the  bench  in  favour  of  the  widow,  in  that  case, 
was  so  small,  it  can  have  no  authority  as  a  precedent  on  the  general  point.  All  the 
other  cases  relate  to  claims  made  on  persons  who  were  lucrcUi  by  the  estate  of  the 
deceased  husband,  and,  therefore,  are  not  at  all  in  point. 

1  Not  reported. 
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[231]  III.  As  to  the  claim  of  aliment  after  the  death  of  John  Hill,  fiist,  it  is 
absurd  to  represent  it  as  a  debt  of  his  which  is  due  by  his  representatives.  That 
could  only  rest  on  the  supposition  that  he  was  bound  to  leave  a  provision  to  his  son's 
widow,  for  which  there  is  not  the  vestige  of  authority. 

As  to  any  direct  claim  against  the  defender,  John  Bill,  third,  from  his  own 
relationship,  that  is  quite  unwarranted  by  any  authority  whatever.  If  a  grandson  were 
bound  to  aliment  a  son's  widow,  there  is  no  possibility  of  saying  where  the  claims  of 
aliment  would  stop.  On  this  point,  too,  the  claim  of  the  pursuer  is  at  any  rate 
excluded  by  the  circumstance  that  she  has  actually  had  a  provision  left  her  by  her 
father-in-law,  which,  though  small,  is  sufficient  to  support  her  in  a  better  situation  than 
she  was  in  before  her  marriage.  No  instance  can  be  produced  of  an  aliment  given  in 
such  a  situation ;  and  it  was  expressly  refused  in  the  case  of  Mearns  against  Gibson, 
18th  August  1780. 

In  conclusion,  the  pursuer  can  have  no  right  to  claim  as  arrears  an  aliment  which 
she  did  not  ask  at  the  time  when  she  alledged  it  was  necessary  for  her  support ;  and 
even  if  the  pursuer's  claims  had  been  good,  John  Hill,  third,  alone,  is  not  the  proper 
defender,  for  he  only  succeeded  to  a  very  sxnall  part  of  the  property  of  his  grand&ther ; 
and,  as  to  the  trustees,  they  must  be  assoilzied,  for  they  never  accepted  of  the  trust. 

There  was  much  difference  of  opinion  on  the  bench. 

As  to  the  first  part  of  the  pursuer's  claim,  some  judges  seemed  to  enter  into  the 
arguments  stated  for  the  defender,  and  to  regard  the  decision  in  the  case  of  Lauder  as 
of  doubtful  authority,  or,  at  least,  of  doubtful  application;  but^  on  this  point,  the 
Court  ordered  memorials. 

AlS  to  the  claim  for  aliment,  after  the  death  of  the  pursuer's  husband,  it  was 
observed,  on  the  side  of  the  majority,  by  several  judges,  that  the  case  of  Agnew  was 
special,  and  did  not  establish  the  general  rule  contended  for  by  the  pursuer.  Nor  did 
they  think  that  such  a  rule  existed,  or  could  be  received  into  the  law  of  Scotland.  On 
this  point  they  adopted  the  arguments  of  the  defender.  They  were,  therefore,  for 
assoilzieing  both  from  the  claim  of  arrears  subsequent  to  the  death  of  Alexander  Hill, 
and  of  future  aliment.  Other  judges  seemed  to  think  that,  though  the  case  of  Agnew 
might  be  regarded  as  deciding  the  general  point  in  regard  to  a  father-in-law,  yet  that  a 
grandson,  the  heir  of  a  father-in-law,  was  in  a  different  situation,  and  could  neither  be 
liable  in  aliment  as  representative,  nor  from  his  own  relationship. 

On  the  other  side,  several  judges  expressed  their  opinion,  that  this  claim  was  well 
founded  against  John  Hill  the  father,  and  also  against  his  representatives ;  and  it  was 
observed,  that  this  obligation  in  so  far  as  it  bore  a  tracium  fiUuri  temporis^  fell  upon 
the  heir,  who,  therefore,  was  the  proper  defender. 

The  interlocutor  of  the  Court  was  (July  6,  1808),  sustain  the  defences  so  far  as 
regards  the  pursuer's  oiaim  for  aliment  subsequent  to  the  death  of  her  husband.  But 
before  answer,  as  to  her  claim  prior  to  that  period,  appoint  the  parties  to  state  their 
case  in  memorials. 

[232]  The  pursuer  presented  a  reclaiming  petition,  which  was  answered.  She  now 
averred  that  she  was  incapable  of  earning  her  subsistance,  and  asked  only  a  small 
annuity,  which,  added  to  her  legacy,  might  be  sufficient  to  aliment  her ;  and  she  again 
offered,  if  necessary,  to  call  all  the  other  representatives  of  John  Hill. 

The  respondent  pressed  for  a  decision  upon  the  point  of  law. 

The  majority  of  the  Court  accordingly  expressed  their  opinion,  that  on  the  general 
point,  the  interlocutor  reclaimed  against  must  be  adhered  to.  It  was  observed,  that  the 
case  of  Agnew  was  a  dubious  authority ;  but,  at  any  rate,  it  only  went  the  length  of 
finding  a  father-in-law  liable  in  aliment  to  his  daughter-in-law.  That  now  the  Court 
were  called  on  to  go  a  step  farther,  and  to  find  a  nephew  liable  to  his  aunt-in-law ;  but 
that  neither  as  representative  of  the  grandfather,  nor  from  her  own  relationship,  could 
be  subjected  to  such  an  obligation.     Accordingly  the  Court  refused  the  petition. 

[Sequel,  17  February  1810,  F.C. ;  Beid  v.  Eeid,  6  F.  939,  940,  941.] 


f .GL  UM,  U.  I.  BABL  OF  0ASSILLI8  t'.    PATEB80K.  157 

No.  78.  F.C.  N.S.  I.  232.     28  Feb.  1809.     let  Div.— Lord  Armadale. 

Eakl  of  Cassillis,  Pursuer. — David  Cathcart, 

Dr.  James  Paterson,  Defender. 

PkmHng  and  Indosing, — Act  1669,  chap.  17,  applies  only  where  advantage  from  dyke 
equal  to  ezpence  of  building  and  keeping  it  up. 

This  was  a  process  upon  the  Act  1669,  chap.  17,  for  building  a  march  dyke  between 
the  lands  of  Dr.  James  Paterson  and  the  Earl  of  Gassilhs.  The  Sheriff  ordered  the 
dyke  to  be  built ;  and  the  cause  having  come  into  Court  by  advocation  at  the  instance 
of  t^e  Earl,  the  Lord  Ordinary  remitted  simplidter.  The  Earl  presented  a  reclaiming 
petition,  in  which  he  pleaded, 

[233]  1^,  In  point  of  fact,  that  in  this  case  the  advantage  to  be  derived  from 
building  the  dike  was  not  equal  to  the  expense  of  building  it,  particularly  that  this 
applied  to  part  of  it 

2dlyy  In  point  of  law,  that  the  statute  1669,  chap.  17,  did  not  apply  to  such  cases, 
which  he  supported  by  the  authority  of  Erskine,  b.  2,  tit.  6,  s.  4,  and  the  authorities 
there  referred  to,  and  by  the  case  of  Lord  Peterborough  against  Garioch,  15th  June 
1784,  Diet.  voL  iv.  p.  80. 

The  Court  thought  that  from  the  report  and  inspection  which  had  been  taken  by 
the  Sheriff,  there  was  sufficient  evidence  in  point  of  fact  against  the  plea  of  the 
petitioner ;  and  on  that  ground  refused  the  petition. 

But  at  the  same  time  the  Lord  President  expressed  his  opinion  (and  in  this  several 
of  the  judges  concurred),  that  though  there  was  no  express  exception  in  the  statute,  it 
was  quite  impossible  to  interpret  it  so  as  to  apply  absolutely  to  every  case  of  an  open 
maicL  That  this  would  put  it  in  the  power  of  proprietors  to  ruin  each  other.  That, 
ttierefore,  the  Court  had  so  construed  this  statute  as  to  confine  it  to  lands  that  could  be 
inclosed  with  mutual  advantage.  That  in  the  case  of  the  Earl  of  Peterborough,  a 
inarch  dike  was  demanded  between  his  extensive  property,  and  that  of  a  woman  whose 
land  was  not  worth  more  than  L.90  a  year,  and  yet  was  of  very  considerable  extent. 
That  it  was  proved  in  that  case,  that  the  benefit  to  be  derived  to  her  from  the  dike 
coold  not  repay  the  expense  of  building  and  repairing  it;  and,  therefore,  the  Court 
lefosed  to  order  it  to  be  built.  That  in  every  case  the  nature  of  the  ground  and 
facilities  of  building  and  repairing  the  dyke  must  be  looked  to. 


No.  79.  E.G.  N.S.  L  233.     2  March  1809.     1st  Div. 

John  Shaw  and  Egbert  Mackenzie,  Pursuers. — Geo,  Cranstoun. 

Thomas  Ewart,  Defender. 

PMie  Police. —  Winter  Herding — Act.  1686,  c.  11. — Penalties  of,  found  due,  l«f, 
Though  a  herd  was  kept,  the  sheep  not  being  herded  sufficiently  to  prevent  their 
trespassing ;  2df  Though  the  sheep  trespassing  were  not  poinded  at  the  time  of  the 


Shaw  and  Mackenzie  were  tenants  of  a  sheep-walk  adjoining  to  the  farm  of  Nether 
Balloch  occupied  by  Ewart  Mackenzie  himself  acted  as  shepherd  along  with  a  boy 
employed  for  that  purpose ;  and  [234]  the  sheep  were  all  along  herded,  but  not  in  such 
a  manner  as  to  prevent  them  from  trespassing  on  Ewart's  farm,  particularly  during  the 
ni^t 

Ewart  brought  an  action  before  the  Sheriff  against  Shaw  and  Mackenzie,  on  the 
Act  1686,  cb.  11,  for  a  vast  multitude  of  penalties  of  half  a  merk;  demanding  a 
penalty  to  that  amount^  not  only  for  each  eheep  that  had  trespassed,  but  for  each  time 
tiiat  each  sheep  had  trespassed.  He  also  concluded  for  reparation  of  actual  damages 
sustained  by  him. 

In  this  action  a  proof  was  taken;  and,  on  considering  the  proof,  the  Sheriff- 
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Bubatitnte  pronounced  (3d  March  1807)  this  interlocutor:  ''Decerns  against  the 
suspender  for  900  merks  Scots  for  trespasses  by  their  sheep,  and  120  merks  for 
trespasses  by  their  hogs.  Finds  no  evidence  of  the  value  of  the  turnips  and  sown 
grass  destroyed." 

The  defenders  having  reclaimed  against  this  judgment,  the  Sheriff-subetitate, 
having  advised  with  the  sherifif-depute,  pronounced  this  interlocutor :  "  Finds  that  the 
penalties  of  the  Act  1686,  ch.  11,  are  exigible  in  the  present  case.  Adheres  to  the 
interlocutor  of  the  3d  of  March  last,  in  so  far  as  it  decerns  against  the  defenders  for 
900  merks  Scots  for  trespasses  by  their  sheep,  and  in  so  far  as  it  finds  no  evidence  of 
the  actual  damage.  Decerns  for  90  merks  for  trespasses  by  the  defenders'  hogs."  This 
interlocutor  was  accompanied  by  the  following  explanatory  note  put  into  process  by  the 
Sheriff-depute  :  "Whatever  doubt  there  may  be  as  to  the  Act  1686,  where  one  bona  fide 
keeps  herds,  there  can  be  none  in  the  present  case,  where  the  defender  Mackenzie  acted 
as  herd  himself  j  and,  instead  of  herding  his  sheep  properly,  permitted  and  connived  at 
their  being  so  frequently  trespassing  on  the  pursuer's  ground.  Ajs  to  the  amount  of  the 
penalties  for  the  sheep, 

"Proof,  p.  16.  400  once       .....  200  merks 


—  200  five  times 
17.  100  once 
22.  200  once 
24.  100  once 


500 
50 

100 
50 


"  For  sheep  900 
"  Penalties  for  hogs,  p.  12,  13,  20,  six  times,  or  90  merks." 

The  pursuer  acquiesced  in  the  finding  as  to  the  actual  damage.  The  defenders 
presented  a  bill  of  advocation.  This  bill  was  refused  by  the  Lord  Ordinary  on  the  Bills 
(Lord  Craig)  5th  April  1808.  The  advocators  reclaimed.  And,  on  advising  their 
reclaiming  petition,  the  Court  (11th  June  1808)  "Remitted  to  the  Lord  Ordinary  to 
pass  the  bill."  The  bill  having  been  passed,  and  the  cause  having  come  before  the 
Lord  Ordinary,  his  Lordship  "Eepelled  the  reasons  of  advocation,  and  remitted  the 
cause  simplieiier"    The  advocators  reclaimed. 

Argument  for  advocators  and  petitoners. 

The  only  question  before  the  Court  is  with  regard  to  the  penalties  awarded  against 
the  petitioners  under  the  statute  1686,  ch.  11. 

This  statute  was  a  regulation  of  police  applicable  to  the  particular  situation  of  the 
country  when  it  was  passed.  It  was  intended  to  check  the  practice,  common  at  that 
period,  of  the  cattle  of  every  proprietor  pasturing  [235]  promiscuously  over  the  whole 
country  as  soon  as  the  corn  was  cut  down.  This  practice  has  long  since  been  discon- 
tinued. It  may  be  questioned,  therefore,  whether  the  act  itself  should  be  enforced  in 
cases  totally  different  from  those  to  which  it  was  meant  to  apply;  but  certainly  it 
ought  to  be  interpreted  with  peculiar  strictness  on  that  account^  as  well  as  because  it  is 
a  statute  of  a  highly  penal  nature.  Now,  the  petitioners  have  complied  with  the  statute, 
because  their  sheep  were  regularly  herded ;  and  if,  through  the  negligence  of  the  person 
so  employed,  any  trespasses  happened,  the  petitioners  can  be  liable  for  these  only  by 
common  law,  and  to  the  amount  of  the  damage  sustained. 

The  penalties  of  the  statute  are  imposed  on  the  owner  of  the  cattle  for  his  not  using 
the  precaution  of  having  a  person  employed  in  watching  them;  but  where  this  pre- 
caution  was  used,  it  was  never  the  intention  of  the  legislature  that,  if  from  remissness, 
perhaps  from  accident,  the  cattle  nevertheless  trespassed,  the  punishment  directed 
against  intentional  promiscuous  pasturing  should  be  incurred.  The  words  of  the  statute 
bear  out  the  petitioners  expressly  in  this  construction.  The  preamble  states  that  the 
lieges  sustain  damage  through  the  not  Jierding  of  nolt,  sheep,  &c.  the  whole  year,  as  well 
in  winter  as  in  summer ;  and  accordingly  it  has  been  so  interpreted  by  decisions.  In 
the  case  of  Govan  against  Laing  (Feb.  18,  1794),  ^'The  Sheriff  found  the  defender 
liable  in  payment  of  the  actual  damage  done  to  the  corns ;  but,  in  respect  he  appeared 
to  have  kept  a  herd,  found  him  not  liable  in  the  penalties."  And  in  a  process  of 
advocation,  the  Court  adhered  to  that  judgment. 

In  this  view,  the  circumstance  mentioned  in  the  Sheriff's  note  in  this  case  (suppos- 
ing it  to  have  been  proved,  which  is  denied),  is  irrelevant.    It  might  found  an  action  of 
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damages  against  Mackenzie  individually,  but  not  an  action  for  penalties  under  this 
fitetnte  against  both,  or  indeed  either,  of  the  petitioners  as  proprietors  of  the  sheep.' 

But,  in  the  nesei  place,  to  have  the  benefit  of  the  Act  it  is  necessary  to  comply  with 

its  requisites ;  therefore  the  heritor  must  detain  the  beasts  '*  until  he  be  paid  the  half 

merk  for  ilk  beast  detained  upon  his  ground."     Further,  the  penalty  is  imposed  not  for 

every  "  beast  which  shall  have  been  "  on  their  neighbour's  ground,  but  for  every  beast 

which  the  owners  "  shall  have  going  on  their  neighbour's  ground,"  clearly  intimating 

that  it  must  be  detained  there  till  the  penalty  is  paid.     The  propriety,  and  indeed  the 

indispensible  necessity  of  this  condition,  must  be  obvious  on  the  slightest  consideration. 

It  is  only  by  detention  of  the  trespassing  cattle  that  it  can  be  ascertained,  in  the 

eommon  case,  with  tolerable  accuracy,  to  whom  they  belong,  or  what  was  their  number ; 

and  it  would  be  very  dangerous  to  allow  a  proof  by  parole  testimony,  after  an  interval, 

of  either  of  these  particulars.     Hence,  in  the  case  of  Govan,  which  has  just  been 

mentioned,  it  was  pleaded  that  "  the  Act  applies  only  where  the  cattle  are  brevi  manu 

detained  by  the  person  on  whose  grounds  they  have  trespassed.     Bank,  b.  iv.,  tit.  41,  s. 

16.    The  legislature  did  not  intend  that  he  should  have  it  in  his  power,  by  lying  l3y, 

and  keeping  an  account  as  repeated  trespasses,  afterwards  to  harrass  his  neighbour  by 

the  exaction  of  accumulated  penalties.     Besides,  by  obliging  him  to  detain  the  cattle, 

all  disputes,  both  as  to  number  and  the  person  to  whom  they  belonged,  are  avoided." 

Accordingly  it  may  [236]  be  stated  on  the  authority  of  a  late  author  (Hutchucm^s 

Justice  of  Peace,  vol.  iv.  p.  504),  that  this  view  of  the  case  was  generally  adopted  by 

&e  Bench.    It  is  also  mentioned  in  the  pleadings  in  that  case,  that  a  question  of  a 

similar  nature  had  occurred  some  years  before.     Mr.  Aghew  of  Sheuchan  kept  a  regular 

account^  in  writing,  of  a  variety  of  trespasses  which  had  been  committed  on  his  fields  j 

and,  when  the  penalties  under  the  statute  amounted  to  a  considerable  sum,  he  brought 

his  action.    But  the  Court  were  of  opinion,  that  if  an  heritor  did  not  use  his  privilege 

of  detaining  the  cattle  at  the  time  of  the  trespass,  he  could  not  force  the  owner  into  a 

parole  proof  upon  the  subject  afterwards,  and  therefore  dismissed  the  action.     If  this 

plea  be  rejected,  the  statute  will  become  an  intolerable  grievance.     There  is  not  an 

extensive  sheep-farmer  in  Scotland,  who  might  not  be  subjected,  at  any  time,  in 

penalties  to  the  amount  of  thousands  of  pounds,  if  such  evidence  could  competently  be 

exhibited  against  him,  and  such  evidence  be  admitted  in  their  support.     His  own  sheep 

may  cnws  his  march  innumerable  times  without  his  ever  knowing  it ;  his  neighbour's 

sheep  may  be  mistaken  for  his ;  different  witnesses  may  multiply  one  trespass  into 

twenty ;  and  the  number  of  the  sheep  that  trespass  may  be  exaggerated  to  any  amount 

by  the  random  guess  of  inaccurate,  nor  to  say  dishonest,  observers.     A  careless  shepherd 

boy  might  in  this  manner  in  one  season  ruin  for  ever  the  most  opulent  store-farmer. 

AU  these  evils  are  prevented  by  the  simple,  but  wise  and  salutary  check  which  the 

statute  has  provided,  by  which  not  only  the  precise  number  of  *  the  trespassing  sheep 

and  their  owner  are  ascertained,  but  what  is  perhaps  of  still  greater  consequence,  he  is 

put  upon  his  guard  the  first  time  the  accident  happens,  and  has  an  opportunity  afforded 

him  of  taking  precautions  against  it  for  the  future. 

On  the  first  point,  all  the  Judges  concurred  in  thinking,  agreeable  to  the  decision  in 
the  case  of  Coutts,  23d  February  1809,  that  the  petitioner's  plea  was  not  good. 

There  was  some  difference  of  opinion  on  the  Bench  on  the  second  point. 

One  Judge  (Lord  Bannatyne)  thought  that  to  found  an  action  for  the  penalties  of 
this  statute,  it  was  necessary  to  poind  the  animals  trepassing,  or  at  least  to  complain,  de 
reeenii,  of  the  trespass,  and  not  to  lie  by  and  accumulate  penalties. 

Tbe  majority  of  the  Court  were  of  opinion  that  it  was  not  necessary  to  poind,  which 
indeed,  when  a  flock  of  sheep  were  the  trespassers,  could  be  no  easy  matter.  That  it 
was  only  necessary  to  have  such  evidence  as  the  nature  of  cases  of  this  sort  admitted  of, 
ie.  piffole  evidence,  shewing  the  number  of  animals  and  of  trespasses,  not  with  absolute 
precision,  but  at  least  to  the  amount  decerned  for. 

Accordingly  the  Court  refused  the  petition. 
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No.  82.     F.C.  N.S.  I.  241.     9  March  1809.     let  Div.— Loid  Woodhouaelee. 

James  Wood,  Pursuer. — Oilbert  Hutchison. 

Thomas  Robertson,  Defender. —  W.  B.  Robinson. 

Servitude, — The  tenant  of  a  servient  tenement  found  entitled  to  put  swing-gates  on  a 
servitude  road  for  carts  and  cattle  to  a  moss  and  common  pasturage,  without  consent 
of  the  dominant  proprietor ;  the  number  and  situation  of  the  gates  being  restricted  to 
what  was  necessary  for  the  use  of  the  servient  tenement^  with  as  little  inconvenience 
as  possible  to  the  use  of  the  dominant. 

The  estate  of  Eleick,  belonging  to  the  town  of  Aberdeeu,  consisted  of  a  variety  of 
lands,  to  which  were  attached  the  moss  and  pasture  muir  of  Auchlee.  There  was  a  cart 
and  cattle  road  running  through  the  estate  to  this  moss  and  muir.  The  town  feued  out 
this  estate  in  small  lots ;  and  to  each  lot  was  attached  a  portion  of  the  moes,  and  a  joint 
right  of  commonty  in  the  muir,  together  with  a  right  of  "  free  ingress  and  egress  '^  to  all 
these  subjects,  "  by  all  the  roads,  ways,  and  passages  used  and  wont,"  and  among  otihers 
by  the  road  above  mentioned.  James  Wood  acquired,  by  one  of  these  feus,  the  lands 
of  Monduff  and  Grosshillock,  with  a  portion  of  the  moss  and  joint  commonty  on  the 
muir  of  Auchlee,  and  a  right  to  the  above  mentioned  road,  which  connected  these 
subjects.  He,  as  well  as  the  other  persons  in  similar  situations,  used  it  accordingly  for 
casting  peats  from  the  moss,  aud  driving  cattle  to  the  muir. 

Part  of  the  estate  of  Elsick,  through  which  this  road  ran  for  a  considerable  way  (it 
was  said  a  mile  and  a  half)  was  the  farm  of  Gaimhill ;  and  Thomas  Eobertson  tenant  in 
that  farm,  wishing  to  enclose  his  farm  more  completely,  began  to  erect  gates  on  the  road 
at  different  places  where  it  crossed  his  inclosures.  Wood  presented  a  petition  to  the 
Sheriff,  praying  him  to  prohibit  the  erection  of  these  gates,  or  any  others,  on  this  road, 
Bobertson,  in  answer,  offered  to  make  them  swing,  or  fly-gates ;  and  on  this  offer,  the 
Sheriff  pronounced  an  interlocutor  in  these  words : — '*  Finds  it  admitted  that  the  corn- 
plainer  and  his  tenants  have  right  to  the  road  in  question ;  and  prohibits  and  discharges 
the  defender  from  obstructing  them  in  the  use  thereof ;  but  as  no  harm  or  obstruction 
can  happen  to  the  complainer  or  his  tenants  by  swing-gates  being  put  upon  this  road, 
provided  they  are  not  locked  or  fastened  in  any  manner  to  prevent  passengers  from 
opening  the  same  [242]  at  all  times,  with  that  restriction  allows  the  gates  complained 
of  to  be  put  up." 

Wood  presented  a  bill  of  advocation,  which  was  passed;  and  the  cause  having 
come  before  the  Lord  Ordinary,  his  Lordship  first  appointed  Robertson  to  state  what 
number  of  gates  he  insisted  upon  erecting  on  this  road. — He  stated  four.  His  Lordship 
then  ordered  an  eye  sketch  of  the  grounds  to  be  prepared,  and  laid  before  him ;  and  on 
considering  the  pleadings,  together  with  this  eye  sketch,  his  Lordship  pronounced  an 
interlocutor  in  these  words : — '^  Observing  that,  in  the  explanation  of  the  said  plan  given 
in  by  the  respondent,  it  is  admitted,  that  one  of  the  three  proposed  swing-gates  is  not 
of  much  importance,  adheres  to  the  interlocutor  of  the  20th  November  1807,  in  so  far 
as  it  remits  the  cause  to  the  Sheriff;  but  with  this  variation,  that  in  place  of  four  gates, 
only  three  shall  be  put  up,  and  these  in  the  places  marked  A.  B.  and  C.  upon  the  said 
plan." 

Wood  reclaimed. 

Argument  for  petitioner. 

It  is  quite  dear  that  swing-gates,  upon  a  cart  and  cattle  road,  do  subject  parties  using 
that  road  to  inconvenience  and  obstruction.  For  they  require  the  carter  to  leave  his  horse 
or  horses,  in  order  to  open  and  fasten  up  the  gate ;  and  again  in  order  to  loose  it  and  let 
it  shut,  by  which  there  is  additional  trouble  and  delay  besides  a  risk  of  the  horses  ninn- 
ing  away ;  and  they  require  two  instead  of  one  man  to  drive  cattle,  for  a  single  driver 
cannot  well  go  before  his  beasts  in  order  to  open  the  gate  for  them.  Besides  this,  these 
gates  are  constantly  going  wrong,  and  liable  to  ii^'ury  by  persons  who  cannot  be  known; 
so  that  they  furnish  the  occasion  of  perpetual  quarrelling  and  litigation.  Accordingly 
no  person  having  a  right  to  a  road  would  willingly  allow  another  person  to  put  sad^ 
gates  upon  it.  Indeed  the  inconveniency  arising  from  them  is  admitted  when  their  num- 
ber is  limited*    If,  then,  gates  of  this  sort  create  inconvenience  and  obstruction,  they 
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•ze  ocmlzuy  to  the  light  of  the  petitioner ;  for  his  right  is  to  the  free  use  of  a  road,  in 
the  oidinazy  meaning  of  that  term,  ue.  an  open  road  without  any  impediments. 

In  the  Isi  place,  this  is  the  common  definition  of  a  right  of  road,  and  it  is  submitted 
to  be  clear  and  practicable.  It  shews  to  the  servient  proprietor  distinctly  what  he 
ean  do  by  his  own  right,  and  when  it  is  necessary  for  him  to  have  the  consent  of  the 
dominant  proprietor.  This  consent  he  will  always  obtain  if  what  he  proposes  is  harm- 
len,  or  he  may  purchase  it  by  pajring  an  equivalent ;  and  at  any  rate,  he  may  inclose 
the  lands  on  both  sides  of  the  road  in  the  usual  way  by  fences  running  parallel  to  the 
road,  80  there  is  no  danger  that  the  servient  tenement  can  suffer  if  this  definition  is  ad- 
hered ta  But  if  this  be  abandoned,  and  it  be  said  that  a  servient  proprietor  of  a  road 
naj  put  obstructions  upon  it  to  some  degree,  and  in  consideration  of  some  degree  of  ad- 
nntage  to  the  dominant  farm,  how  is  it  possible  to  lay  down  any  rule  that  shall  deter- 
[243]  -mine,  in  any  case,  whither  a  proposed  obstruction  may  be  made  or  not?  There 
can  be  no  rule  at  all  on  the  subject.  It  must  be  left  altogether  to  loose  opinion  or  dis- 
cretion, and  every  case  must  give  rise  to  a  law-suit. 

In  this  case  it  is  obvious,  that  the  limitation,  as  to  the  nature,  situation,  and  number 
of  gates  allowed  by  the  Lord  Ordinary,  is  purely  discretionary. 

In  the  second  place,  it  sufficiently  appears,  that  this  loose  and  arbitary  definition  of 
the  right  of  road  is  not  that  of  our  law.  For  no  instance  exists  in  our  decisions  of 
obstractions  tolerated  merely  on  grounds  of  utility  to  the  servient  tenement.  The  cases 
in  wbidi  it  was  found  that  a  servitude  road  was  straightened  or  confined  to  one  path, 
instead  of  being  left  to  wander  over  the  servient  lands,  are  not  in  point ;  for  in  these 
eases  there  was  no  obstruction  whatever  to  the  passage,  but  the  reverse. 

The  same  thing  may  be  said  of  styles  on  a  foot-path ;  they  do  not  hurt,  but  improve 
the  footpath,  by  keeping  cattle  off  it ;  an  advantage  more  than  equivalent  to  the  slight 
trouble  of  crossing  them.  For  that  reason,  accordingly,  they  are  tolerated  in  the  law 
of  England,  where  gates  are  expressly  excluded.  Bums^  voL  ii  p.  553.  Accordingly, 
styles  on  a  servitude  foot-path  have  been  admitted  by  our  Court  in  some  cases.  But 
gates  of  any  construction  have  never  been  allowed  to  be  put  across  servitude  roads. 

For  the  respondent,  it  was  answered  at  the  bar.  That  the  road  ran  through  his  farm 
for  a  mile  and  an  half ;  and  that,  if  he  were  not  allowed  the  use  of  these  three  swing- 
gates^  it  would  be  necessary  for  him  to  make  and  maintain  three  miles  of  inclosures 
to  answer  the  same  purpose  that  the  gates  would  answer.  That  this  was  not  a  pub- 
lic road,  but  merely  a  wretched  track  used  occasionally  by  a  very  few  people,  of  whom 
none  but  the  petitioner  complained  of  the  gates.  That  a  servitude  of  passage  was,  like 
all  other  servitudes,  an  unfavourable  right,  of  which  the  exercise  was  not  to  be  claimed 
in  absolute  perfection,  but  in  a  reasonable  or  sufiicient  manner,  and  with  a  regard  to  the 
interest  of  the  servient  tenement,  in  as  far  as  was  consistent  with  the  substantial  use  of 
die  servitude.  That  accordingly  it  had  been  found  that  a  right  of  passage  might  be 
confined  to  one  road  where  there  had  been  more  than  one,  or  where  the  right  had  ex- 
tended over  the  lands  at  large ;  that  it  might  be  transferred  from  one  road  to  another 
for  the  convenience  of  the  servient  proprietor,  if  this  change  was  not  substantially  in- 
jnriouB  to  the  dominant  proprietor,  though  it  might  be  disagreeable  to  him ;  that  an 
areh  might  be  thrown  over  a  servitude  road ;  that  styles  might  be  put  upon  it  by  the 
servient  proprietor,  without  leave  of  the  dominant.  That  this  last  was  a  much  stronger 
measure  than  putting  swing-gates  on  a  road,  since  it  was  more  troublesome  to  clamber  over 
a  style  than  to  push  open  a  swing-gate.  That  the  obstruction  of  the  gates  in  question 
must  be  perfectly  insignificant,  since  the  driving  of  peats  took  place  only  during  a  day 
or  two  at  one  time  in  the  year,  and  that  of  cattle  but  seldom ;  that  the  petitioner,  in 
particular,  had  no  serious  interest,  since  his  land  was  altogether  but  of  very  small  extent; 
Uiat,  in  short,  it  was  a  cause,  on  his  part,  of  mere  humour. 

[244]  There  -was  some  division  of  opinion  on  the  bench  :  But  the  majority  thought 
that  though  the  erection  of  gates  of  any  sort,  on  a  public  road,  was  a  practice  which  had 
prevailed  in  some  parts  of  the  country,  but  which  never  had  been  tolerated  by  the 
Court ;  yet  that  a  private  road  was  in  a  different  situation  in  this  respect  from  a  public 
one;  that  such  a  road  was  a  part  of  the  servient  tenement,  and  the  property  of  an  in- 
dividnal ;  and  this  individual,  the  servient  proprietor,  or  his  tenant  empowered  by  him, 
might  ^erefore  make  any  use  of  it,  not  inconsistent  with  the  servitude ;  that  in  this 
case  the  interference  with  the  exercise  of  the  servitude,  by  the  swing-gates  in  question, 
vaa  not  material ;  that  the  liberty  of  erecting  swing-gates  might  be  abused,  but  then 
F.C.  VOL.  I.  11 
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the  Court  would  a£ford  a  remedy  by  removiDg  thezo;  that  styles  were  allowed  by  our  law 
on  servitude  foot-paths,  though  occasiomng  fully  as  zauch  obetructioDf  and  equally  liaUe 
to  abuse.  That  the  special  reason  for  allowing  styles,  given  by  Bums,  was  palpably  in- 
sufficient and  contrary  to  common  sense ;  since  all  the  world  knew  that  styles  were  not 
an  improvement  of  the  foot-paths,  but^  to  a  certain  degree,  an  obstruction  to  it. 
The  Court,  therefore,  refused  the  petition  without  answers. 

[Cf .  SiUTierland  v.  Thomson,  3  R  485,  pcuisim  ;  Lord  Donington  v.  Mair^  21  B. 

833,  834,  835.] 


No.  83.         F.C.  N.S.  I.  244.     9  March  1809.     1st  Div.— Lord  Herdman. 

Smith  and  Jameson,  Pursuers. — Jo,  Oreenshields, 

James  Lawrence  Drake,  Defender. — Ja.  Keay, 

Inmrance, — Stopper  in  transitu  of  goods  sent  by  sea,  not  liable  for  premium  of  insur- 
ance on  goods  stopt. 

Smith  and  Jameson,  insurance  brokers,  e£fected  an  insurance  on  a  cargo  of  timber 
from  Memel  to  Belfast.  The  insurance  was  effected  at  the  desire  of  Samuel  M^auU, 
who  had  bought  the  timber  from  Drake.  The  timber  arrived  safe ;  but  Drake  stopped 
it  in  transitu,  M'Caull  having  become  bankrupt  before  it  arrived;  and  accordingly, 
after  some  litigation,  during  which  it  was  sold,  he  was  found  entitled  to  the  proceeds  of 
it.  On  this  Smith  and  Jameson  brought  an  action  against  him  for  payment  of  the  pre- 
mium of  insurance  on  this  cargo. 

[246]  The  Lord  Ordinary  "  assoilized  the  defender." 

Smith  and  Jameson  reclaimed,  and  their  petition  was  answered. 

Argument  for  pursuers. 

The  right  of  stoppage  in  transitu  is  not  founded  on  the  great  rules  of  our  oommon 
law  relative  to  property;  but,  on  the  contrary,  it  is  an  exception  from  these  rules, 
introduced  from  views  of  equity  or  hardship, — 3.  DumfortVs  Beports,  p.  469. — 6. 
East^s  Keport,  p.  27. — L  H.  Blaik,  365.  N. — But  he  who  seeks  equity  must  give 
equity.  As  therefore  the  stopper  in  transitu  voids  the  contract  of  sale  altogether, — 
Stewart  and  Co.  against  Stein,  23d  December  1790,  in  the  House  of  Lords, — Vide, 
BdCs  Bankrupt  Law,  vol.  U. — and  is  construed  to  have  remained  all  along  proprietor 
of  the  goods,  it  seems  equitable  that  he  should  be  held  bound  to  pay  for  all  the  chaiges 
of  transporting  them,  freight,  insurance,  &c.  cujus  est  commodum  efus  incommodum  esse 
debet.  It  would  be  inequitable  to  lay  this  on  the  other  creditors  of  the  bankrupt^  who 
have  no  benefit  by  the  goods.  Not  only  has  the  stopper  the  benefit  of  the  goods,  but 
in  case  of  such  a  loss  as  still  leaves  room  for  stoppage,  t.e.  a  partial  loss,  he  must  have 
the  benefit  of  the  insurance.  For  he  alone  is  proprietor  of  the  goods,  and  has  an 
interest  to  support  the  insurance,  the  vender's  interest  being  extinguished  by  the 
stoppage.  The  stopper,  therefore,  must  have  the  benefit  of  the  insurance  in  every  case 
where  there  is  room  for  stoppage,  just  as  he  must  have  the  benefit  of  claims  ot 
damage  for  bad  stowage,  &c.  Accordingly,  in  the  case  of  Allan,  Stewart,  and  Co.,  Loid 
Thurlow  says,  **  The  stopper  certainly  could  raise  no  charge  against  the  Imnkrupt  estate, 
as  for  freights,  insurances,  damages,  or  any  thing  else  respecting  such  goods,  though  the 
contract  had  in  part  been  fulfilled  by  carrying  them  so  far,  or  by  insuring  them."  This 
alludes  to  the  case  of  the  vender  paying  these  charges ;  but  if  the  stopper  could  have  no 
claim  against  the  vendee's  estate  if  he  had  paid  them,  it  follows  that  a  claim  must  lie 
against  him  when  they  are  paid  by  the  vendee's  estate.  It  cannot  be  supposed  that  the 
accidental  circumstance  of  the  vender  or  vendee  happening  to  order  insurance  on  the 
goods  can  make  any  difference. 

Argument  for  respondents. 

It  is  admitted  that  the  stopper  in  transitu  is  not  bound  to  pay  the  premium  of  an 
insurance  on  the  goods  stopt  by  direct  contract. 

But  as  little  is  he  bound  by  any  equitable  considerations.  For  he  cannot  possiUj 
derive  any  benefit  from  the  insurance.    His  right  of  stoppage  affects  the  goods  in  so  far 
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tt  they  arrive  safe.  But  their  safe  arrival  is  not  at  all  owing  to  the  insorance,  since 
tiiey  wonld  have  arrived  as  safely  without  it.  The  expence  of  insurance  is  not  on  a 
level  with  expences  of  transport^  since  it  has  no  effect  whatever  upon  the  goods,  either 
in  increasing  their  value,  or  in  preserving  them.  In  so  &r  as  the  goods  arrive  safe, 
therefore,  the  stopper  has  no  advantage  from  the  insurance. 

[216]  As  little  has  he  any  advantage  from  it  in  so  far  as  the  goods  are  lost.  For  in 
80  £r  as  the  goods  are  lost,  the  right  of  stoppage  is  lost  too. 

It  is  a  mistake  to  say  Uiat  the  stopper  can  claim  upon  the  insurance  for  a  partial 
loBL  He  has  no  daim  whatever  against  the  insurer,  with  whom  he  does  not  contract. 
On  Ae  contrary^  in  case  of  a  partial  loss,  the  claim  upon  the  insurance  remains  in  the 
Tendee,  and  never  can  he  injured  by  stoppage,  which  cannot  destroy  the  insurable 
intoest  of  the  vendee,  since  it  does  not  happen  till  after  the  insurance  is  completed,  and 
the  loss  has  taken  place.  But,  at  any  rate,  the  stoppage  does  not  convey  over  to  the 
stepper  any  claim  against  the  insurers.  As,  therefore,  &e  stopper  has  no  advantage  by 
the  insorance,  there  is  no  equity  in  subjecting  him  to  payment  of  the  premium. 

The  Court  were  of  opinion,  that  the  stopper  in  transitu  could  in  no  possible  case 
derive  any  benefit  from  the  insurance ;  and,  therefore,  that  he  could  not^  on  any  ground, 
be  liable  for  the  premium. 

They,  therefore,  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 


Na  84.  F.C.  N.S.  I.  246.   9  March  1809.   2nd  Div.  (Bill  Chamber.)— Lord  Robertson. 

John  Duncan,  Pursuer. — Cranstoun, 
EuzABBTH  Maitland,  Defender. — Corbet. 

m 

AduUery^  proof  of. — ^Found  not  competent  for  the  pursuer  of  a  divorce  to  bring  proof  of 
acts  of  adultery,  said  to  have  happened  13  years  before  the  commencement  of  the 
action,  as  he  a^itted  that  he  was  informed  of  all  the  circumstances  very  soon  after 
they  were  alledged  to  have  taken  place,  and  continued  for  some  time  afterwards  to 
cohabit  with  the  defender. 

The  parties  were  married  at  Dundee  in  the  year  1782 ;  but  the  husband  was  often 
aheeut  in  England  in  the  way  of  his  business.  In  the  year  1795,  when  about  to  return 
to  his  wife,  ^ter  a  considerable  [247]  absence,  he  received  a  letter  from  her,  informing 
him,  that  ^e  had  dismissed  her  cousin,  Ann  Hunter,  from  her  service,  on  account  of 
her  being  with  child  to  William  Moncrieff  town-officer  in  Dundee ;  and  requesting  him, 
when  on  bis  journey,  to  call  upon  her  in  Berwickshire,  where  she  had  gone  to  reside, 
lod  pay  her  her  wages.  On  his  doing  so  he  took  occasion  to  reproach  her  with  the 
impropriety  of  her  conduct,  on  which  she  accused  her  late  mistress,  his  wife,  of  similar 
offences.  When  Duncan  returned  to  Dundee,  he  taxed  his  wife  with  what  he  had 
h«aid.  She  protested  she  was  innocent ;  and  imputed  the  report  entirely  to  the  ill-will 
of  Ann  Hunter.  The  husband  remained  nine  months  at  Dundee ;  and,  during  all  that 
tone,  cohabited  with  his  wife. 

Subsequent  to  this  period,  Duncan  appears  to  have  resided  chiefly  at  Huddersfield, 
while  the  defender  remained  at  Dundee,  and  practised  as  a  midwife. 

In  July  1806,  the  husband  brought  an  action  of  divorce  for  adultery  before  the 
eommisBaries  of  Edinburgh ;  and,  in  his  condescendence,  he  offered  to  prove,  '*  that  the 
mid  Elizabeth  Maitland,  about  the  end  of  the  year  1793,  or  beginning  of  1794,  gave 
heaelf  up  to  adulterous  practices  with  William  Moncrieff  town-officer  in  Dundee ;  and 
that|  ever  since,  she  has  lived  in  one  continued  scene  of  adultery,  having  for  her 
panmours,  successively,  the  said  William  Moncrieff,  James  Keith  lately  tanner  in 
Dundee,  John  Hill  gardener  at  Craigie,  and  Thomas  Edward  soldier  in  the  third 
legiment  of  Dragoon  Guards.''  And,  more  particularly,  he  undertook  to  prove,  "  That 
diuing  the  months  of  the  year  1794,  the  said  William  Moncrieff  was  admitted  by  the 
mid  Ann  Hunter,  then  servant  to  the  defender,  at  whatever  hour  of  the  night  he  chose 
to  come,  into  her  mistress's  bed-room ;  and,  in  particular,  on  new  year's  morning,  or  first 
day  of  January,  old  style,  1794,  when  the  said  William  Moncrieff  went  to  bed  with  her 
(Mrs.  Duncan),  that  the  said  Ann  Hunter  saw  the  said  William  Moncrieff  in  bed  with 
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the  defender :  That  the  said  Ann  Hunter  let  him  into  the  house  almost  every  mgjbt 
from  January  1794  downwards  for  several  months,  when  he  went  to  bed  with  the 
defender,  and  remained  until  morning,  and  had  then  and  there  criminal  connection  with 
the  defender." 

On  the  part  of  the  defender,  it  was  pleaded  that,  according  to  the  pursuer's  own 
account  of  the  matter,  he  had  been  long  ago  informed  of  the  story  as  to  William 
Moncrieff  by  Ann  Hunter :  that  after  taxing  his  wife  with  it,  he  had  continued  to  co- 
habit with  her  for  nine  months,  and  that  thereby  he  had  passed  from  this  charge,  and 
the  proof  ought  to  be  limited  to  the  subsequent  period.  The  commissaries,  notwith- 
standing, allowed  a  proof  of  the  facts  as  set  forth  in  the  condescendence. 

In  the  proof,  it  was  chiefly  endeavoured  to  make  out  the  fact  of  her  adultery  with 
William  Moncrieff,  in  the  end  of  the  year  1793,  or  beginning  of  1794.  The  evidence 
of  this  rested  chiefly  upon  the  deposition  of  Ann  Hunter.  On  advising  the  proof,  the 
commissaries  found  "  facts,  circun^tances,  and  qualifications,  proved,  relevant  to  infer 
the  defender's  guilt  of  adultery  with  William  Moncrieff  town-officer  in  Dundee, 
mentioned  in  the  libel  and  proof ;  find  the  defender  guilty  of  adultery  accordingly ; 
therefore,  divorce  and  separate;  find  and  declare  in  terms  of  the  conclusions  of  the 
pursuer's  libel ;  and  decern." 

[248]  Upon  this  the  defender,  Elizabeth  Maitland,  presented  a  bill  of  advocation, 
which  the  Lord  Robertson,  Ordinary,  reported  on  memorials.  The  pursuer  also  pre- 
sented a  bill  of  advocation,  on  the  ground  that  he  had  made  out  the  adultery  with 
various  other  individuals ;  so  the  whole  cause  came  before  the  Court. 

The  defender  in  her  bill  of  advocation  and  memorial  pleaded,  la^,  That  there  was  no 
satisfactory  or  competent  evidence  of  her  criminality  with  Moncrieff;  2dly,  That  the 
acts  of  adultery  charged,  and  to  which  the  evidence  of  Ann  Hunter  related,  being  all 
prior  to  January  1795,  were  passed  from  by  the  reconciliation  related  above ;  and,  Mly, 
That  it  was  not  for  the  advantage  of  society,  nor  married  persons  in  general,  that  a 
husband,  after  receiving  information  of  his  wife's  infidelity,  and  having  immediately 
thereafter  cohabited  with  her  for  no  less  than  nine  months,  ejiould  be  permitted,  at  the 
distance  of  fifteen  or  sixteen  years,  to  insist  on  having  the  marriage  dissolved,  by  giving 
evidence  of  acts  of  adultery  at  so  remote  a  period ;  and,  if  the  rule  were  once  estab- 
lished, it  must  be  followed  in  all  cases ;  and  the  consequences  would  at  least  be  equally 
detrimental  when  the  husband  happened  to  be  the  defender. 

The  pursuer,  in  his  memorial,  insisted  that  the  proof  led  contained  complete 
evidence  of  the  adultery  with  various  individuals,  but  especially  with  Moncrieff.  The 
plea  of  forgiveness  cannot  be  listened  to,  when,  with  the  same  breath,  the  defender 
pleads  she  never  was  guilty  of  adultery  at  all ;  because  a  crime  must  be  admitted  and 
known  before  it  can  be  forgiven.  In  the  case  of  Watson  against  Gruickshank,  which 
is  the  leading  precedent  upon  the  subject,  the  commissaries  repelled  the  defence  of 
reconciliation,  because  there  was  no  judicial  act  establishing  the  adultery  previous  to 
the  cohabitation ;  but  it  was  successfully  pleaded  before  this  Court,  that  the  circum- 
stances of  the  adulterer  publicly  acknowledging  and  doing  penance  for  the  crime,  and 
having  two  children  born  in  adultery  previous  to  the  cohabitation,  were  sufficient  to 
infer  the  knowledge  of  the  party  cohabiting.  Stair^  vol.  ii.  p.  891,  Watson.  In  the 
present  case,  there  was  not  only  no  judicial  act,  but  no  acknowledgment  either  public 
or  private ;  and  the  question  is  still  mh  jvdice  whether  there  was  an  adultery  or  not. 
Suspicions  were  certainly  raised  in  the  pursuer's  mind,  but. they  were  removed  by  the 
tears  and  protestations  of  the  defender;  and  he  cohabited  with  her,  not  because  he 
forgave  her,  but  because  he  believed  her  innocent.  If  the  doctrine  of  the  defender  be 
well  founded,  as  soon  as  a  husband  hears  a  story  to  his  wife's  prejudice,  he  must, 
without  further  investigation^  from  that  moment  renounce  her  society,  or  be  precluded 
from  leading  a  proof  of  her  guilt. 

Besides,  the  commissaries  repelled  this  plea  by  two  consecutive  interlocutors,  in 
which  the  defender  acquiesced,  by  -proceeding  to  adduce  her  proof ;  so  that  it  is  now 
as  incompetent  as  unfounded. 

[249]  At  advising  the  cause.  Lord  Meadowbank  said  that  a  considerable  difficulty 
had  occurred  to  him.  The  commissaries  had  found  the  defender  guilty  of  adultery 
with  Moncrieff  the  messenger  at  Dundee,  but  he  saw  no  explanation  of  the  long  delay. 
It  was  13  years  since  the  information  was  first  given  to  the  husband;  and  he  must 
suspect  that  this  action  was  brought  at  so  late  a  period  for  some  sinister  purpose :  That 
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some  new  views  or  attachmeDts  had  been  formed  on  the  part  of  the  husband ;  and  the 
evidence  itaelf  was  of  a  very  donbtful  nature,  that  of  a  seryant  girl  turned  off  with 
child  to  the  man  accused  of  adultery  with  her  mistress.  To  another  witness,  from  the 
tone  in  which  her  evidence  was  given,  he  could  not  be  partial.  But  he  considered  it 
mmecesBary  to  go  into  the  question  of  evidence,  because,  on  the  first  ground,  he  thought 
the  interlocutor  of  the  commissaries  ought  to  be  altered. 

Lord  Newton  said  the  same  difficulty  had  appeared  to  him  that  occurred  to  Lord 
Meadowbank.  The  husband  acknowledged  that  he  got  intelligence  13  years  ago  from 
Ann  Hunter,  but  said  he  afterwards  got  more  particular  information.  This  however 
did  not  appear.  His  Lordship  said  that  he  considered  a  woman  accused  of  adultery  to 
be  in  a  similar  situation  with  a  person  indicted  to  appear  at  the  Bar  of  the  Court  of 
Justiciary :  That  she  was  entitled  to  have  her  case  speedily  tried,  or,  if  this  was  not 
done,  to  be  ever  afterwards  free  from  the  charge. 

The  remaining  Judges  concurred  in  opinion,  and  the  following  interlocutor  was 
ptonoonoed  (18th  and  21st  February  1809) :  "The  Lord  Ordinary  having  again  advised 
wi&  the  Lords,  remits  to  the  commissaries  to  alter  their  interlocutor,  and  to  assoilzie 
the  defender." 

The  purauer^reclaimed  against  this  interlocutor;  and  the  Court  (9th  March  1809) 
refused  ^e  petition  without  answers ;  reserving  to  him  his  right  to  be  heard  before  the 
commissaries  as  to  any  acts  of  adultery  committed  by  the  defender  after  his  reconcilia- 
tm.  with  her. 

[Cf.  A,B.  V.  CD.,  15  D.  977 ;  Hellon  v.  Hellon,  11  M.  291 ;  Collim  v.  Collins, 

11  R,  (H.L.)  36.] 
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A.  H.  S.  Crawford,  Pursuer. —  William  Erskiiu, 

R  HoTCHKis,  W.S.,  Defender. — Ad.  Oillies, 

TaSzie — Canfusio. — Ist,  Effectual  exercise  of  a  power  under  a  clause  enabling  the  heir 
of  tailzie  to  grant  bonds  of  provision  in  favour  of  younger  children. 

2(2,  An  heir  of  tailzie  in  possession,  having  paid  up  a  bond  of  provision  granted  by 
a  former  heir  in  favour  of  younger  children,  and  having  taken  an  assignation  thereoj^ 
it  was  found  that  he  was  entitled  to  maintain  and  transmit  it  as  a  debt  against  the 
succeeding  heirs  of  entail,  and  it  was  not  extinguished  confusione. 

On  the  3d  May  1716,  John  Sprewel  executed  a  deed  of  entail  of  the  estate  of 
GowdenhUl,  in-  favour  of  a  certain  series  of  heirs,  containing  all  irritant,  prohibitory, 
and  resolutive  clauses  necessary  to  a  strict  entail.  The  following  are  the  only  clauses 
that  require  to  be  quoted : — "  That  it  shall  not  be  leisome  or  lawful  to  any  of  the  heirs 
of  taillie,  above  mentioned,  to  sell,  dispone,  wadset,  or  impignorate  the  said  taillied 
^Moia  above  mentioned,  or  any  part  or  portion  thereof,  or  to  grant  infeftment  of  annual- 
n&t  oat  of  the  same,  or  any  other  right  or  security,  either  redeemable  or  irredeemable, 
of  the  said  lands  and  [269]  others  foresaid,  taillied  in  manner  above  specified,  through 
an  the  successions  in  all  time  coming.'' — '*  Excepting  forth  and  f rae  the  said  clauses 
tnitant,  full  power  and  liberty  to  the  haill  restricted  heirs  and  members  of  taillie  above 
mentioned,  to  grant  liferent  infeftments  to  their  wives,  and  to  their  husbands  in  lieu  of 
the  courtesy,  from  which  they  are  hereby  excluded,  not  exceeding  an  half,  or  three 
parts  at  most  of  the  said  taillied  land  and  pertinents,  in  sua  far  as  the  samen  are  free 
and  onaffected  at  the  time  with  former  liferents : — Reserving  likewise  power  to  the  said 
restricted  heirs  and  members  of  taillie  to  provide  their  younger  children,  besides  the 
heir,  to  two  years'  free  rent  of  the  said  taillied  lands,  in  so  far  as  the  same  is  free  and 
onaifected  at  the  time,  either  with  the  former  liferent  or  children's  provisions."  After- 
wuds  the  deed  declares,  that  '*  the  liberty  granted  by  this  present  bond  of  taiUie,  to  the 
nstdcted  members  of  taillie  above  mentioned,  to  grant  liferent  infeftments  to  their 
vives,  and  to  their  husbands  in  lieu  of  their  courtesy,  and  to  provide  their  younger 
children  not  succeeding,  and  with  and  under  the  limitations  above  mentioned,  shall 
nowise  be  extended  to  import  any  power  to  the  said  restricted  members  of  taillie  to 
giant  annuities  or  infeftments  of  annual-rent  or  any  other  real  security  upon  the  said 
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taillied  lands,  by  which  either  the  ground  may  be  poinded,  affected,  or  burdened,  or  tiie 
said  taillied  lands,  or  any  part  thereof,  may  be  adjudged,  or  evicted,  for  the  said  liferani 
and  younger  children's  provisions,  and  shall  only  impart  a  power  to  the  liferenter  and 
younger  children  to  possess  such  a  portion  of  the  said  taillied  lands  as  shall  lawfully 
pertain  to  them  respective  in  time  coming,  according  to  the  powers,  conditionB,  and 
limitations  granted  by  this  destination  and  bond  of  taillie  in  manner  foresaid,  and  to 
pursue  the  intromitters  with  the  rents  and  possessors  of  the  said  taillied  land  for  the 
time  for  payment  of  the  same." 

In  the  year  1752,  H.  S.  Crawford,  the  heir  in  possession,  granted  a  bond  of  provi- 
sion in  favour  of  his  daughter  for  3000  merks.  The  bond  proceeded  on  the  narratiTe 
of  love  and  favour ;  and  its  terms  were : — ^*Bind  and  oblige  me^  my  heLrs  of  line  taHzie 
ei8  wdl  as  provisiony  and  other  successors  to  me  in  my  lands  and  heritages  amd  iidromMen 
with  my  goods  and  gear  whatsoever"  ^c. 

After  the  death  of  the  granter  of  this  bond,  the  tailzied  estate  was  successiTely 
possessed  by  four  heirs  of  tailzie  in  their  order,  who  paid  the  interest  of  the  bond.  The 
succession  then  devolved  on  A,  H.  S.  Crawfurd. 

The  debtor  in  the  above  bond  granted  an  assignation  thereof  in  favour  of  Bosina  and 
Magdalene  Edmonston  equally  betwixt  them ;  and  Magdalene  afterwards  assigned  her 
share  of  the  debt  in  favour  of  her  sister  Eosina.  * 

In  the  year  1786,  J.  H.  S.  Crawfurd,  the  heir  in  possession,  paid  up  the  debt  in  the 
bond,  and  received  a  translation  thereof  in  his  favour  from  Rosina  Edmonston.  The 
terms  of  the  translation  were,  "  assign  and  transfer  to  the  said  John  Hunter  Sprewel 
Crawford^  his  heirs^  executors^  and  assignees"  ^c. 

In  the  year  1788,  J.  H.  S.  Crawfurd  granted  in  favour  of  Miss  Rachel  Strachan  a 
translation  of  this  bond,  which  translation  contained  likewise  a  bond  of  corroboration. 
The  terms  of  this  deed  were,  "  not  [260]  only  makey  constitute^  and  appoint  the  said 
Eachel  Strachan,  her  heirs,  executors,  or  assignees,  my  lawful  cessioners  and  assignees  in 
and  to  the  foresaid  bond,"  ^c,  with  the  several  conveyances  thereof ; — "  hut  hind  and  oblige 
myself,  my  heirs  of  line,  male,  of  tailzie,  conquest,  and  provision,  and  other  heirs  whatso- 
ever (my  heirs  of  taillie  in  the  estate  of  Cowdenhill  heing  always  liable  in  the  first  place) 
executors  and  sucessors  whomsoever,"  ^c. 

In  the  year  1793,  J.  H.  S.  Crawfurd  died  in  bankrupt  circumstances;  and  was  suc- 
ceeded by  his  brother  A.  H.  S.  Crawfurd,  who  was  at  that  time  abroad. 

Eichard  Hotchkis,  W.S.,  the  agent  for  J.  H.  S.  Crawfurd,, advanced  for  several  years 
the  interest  of  the  bond  to  Eachel  Strachan ;  and  Eachel  Strachan  granted  an  assigna- 
tion of  the  debt  in  his  favour  to  enable  him  to  operate  his  relief. 

In  the  year  1796,  E.  Hotchkis,  in  the  name  of  Eachel  Strachan,  raised  an  action 
against  A.  H.  S.  Crawfurd  for  payment  of  the  principal  and  bygone  interest  of  the  bond ; 
and  obtained  decree  in  absence. 

On  the  return  of  Mr.  H.  S.  Crawfurd  from  abroad,  E.  Hotchkis  became  his  agents 
and  advanced  the  interest  due  to  Miss  Strachan  on  the  bond ;  and  by  this  means^  and 
other  advances,  became  his  creditor  to  the  amount  of  L. Ill,  16s.  Id.  by  a  docqaeted 
account. 

In  the  year  1800,  E.  Hotchkis  purchased  the  debt  from  E.  Strachan,  and  received  an 
assignation  of  it,  and  the  relative  bond  of  corroboration,  together  with  the  decree  of  con- 
stitution  thereof  obtained  in  absence;  and,  on  the  28th  January  1801,  obtained  a  decree 
of  constitution,  in  his  own  favour,  both  of  the  debt  due  to  himself,  and  of  that  to  which 
he  had  acquired  right  from  Miss  Strachan. 

Mr.  Hotchkis  then  raised  two  summonses  of  adjudication ;  the  one  upon  the  decree 
of  constitution  obtained  in  the  name  of  Miss  Strachan ;  and  the  other  on  the  decree  of 
constitution  at  his  own  instance ;  and  on  these  conjoined  summonses  (8th  December  1801) 
obtained  decreet  of  adjudication. 

A.  H.  S.  Crawfurd  raised  an  action  against  E.  Hotchkis  for  reducing  and  setting  aside 
the  original  bond  of  provision,  the  subsequent  conveyances  thereof,  the  docqueted  account^ 
and  the  various  decrees  of  constitution  and  adjudication. 

The  Lord  Ordinary  (9th  July  1808)  sustained  the  defences;  and  assoilzied  the 
defender. 

The  pursuer  reclaimed,  and  pleaded  : 

1.  That  the  bond  in  its  terms  was  not  originally  an  accurate  and  legitimate  exercise 
of  the  power  contained  in  the  tailzie,  to  grant  provisions  to  younger  children.     It  was  a 
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bond  mmplj  peraonal  in  its  tenoB ;  contained  no  reference  to  the  clause  in  the  tailzie, 
onder  which  it  was  contended  to  have  heen  granted ;  was  not  directed  as  a  real  burden 
against  the  tailzied  estate ;  and  not  contain  any  of  the  expressions  required  by  the  law 
of  Scotland  to  affect  heritable  property.  It  might,  [261]  therefore,  bind  the  representa- 
tivea  of  the  granter,  but  could  not  attach  to  the  tailzied  estate  or  bind  the  heirs  of  tailzie. 
2.  That  even  if  il  were  considered  as  bearing  a  sufficient  reference  to  the  deed  of 
tailae,  and  as  being  conceived  in  terms  such  as  to  render  it  a  real  burden,  the  tailzie 
does  not  warrant  its  being  continued  as  a  perpetual  burden  on  the  estate.  The  clause 
impowering  the  heir  in  possession  to  grant  provisions  to  younger  children,  is  qualified  by 
a  aabsequent  clause  pointing  out  the  manner  in  which  this  shall  be  done.  The  heirs 
are  prohibited  from  granting  any  security  by  which  the  lands  shall  be  evicted ;  and  this 
elanse  only  "  imparts  a  power  to  the  younger  children  to  possess  such  a  portion  of  the 
tailzied  lands  as  shall  lawfully  pertain  to  them  respecHvi"  and  to  pursue  the  intromitters 
with  the  rents  and  possessors  of  the  said  tailzied  land  "  for  the  time."  The  person  to 
whom  this  bond  was  granted,  therefore,  was  bound  to  have  assumed  possession,  in  the 
way  of  locality,  of  the  whole  lands  during  two  years,  by  which  means  the  provision  would 
have  been  dischaiged,  or  of  a  part  of  the  lands  for  a  greater  number  of  years,  which 
would  have  had  the  same  effect.  The  heirs  were  restricted  to  grants  and  the  younger 
ehUdien  to  receive  the  provision  in  the  way  of  locality  alone,  which  inferred  only  a 
temporary  burden. 

To  sustain  provisions  of  any  other  description  would  be  nominally  to  support  the 
tailzie,  but  really  to  create  a  means  by  which  the  estate  must  be  indefinitely  diminished 
and  withdrawn  from  the  tailzie,  for  it  must  necessarily  be  overwhelmed  by  successive 
provisions  permanently  created.  Accordingly,  to  avoid  this  consequence,  tailzies  gene- 
lally  contain  either,  Ist^  An  obligation  on  the  heir  to  pay  up  the  previous  burdens  and 
provisions  before  creating  new  ones ;  or,  2d,  A  restriction  to  make  all  the  provisions  in 
the  way  of  locality.  In  the  one  case,  the  heir  himself  is  obliged  to  accumulate  the  rents 
to  pay  the  provisions ;  in  the  other,  he  is  not  entitled  to  draw  the  rents  till  these  are 
paid.  It  is  no  objection  that  the  heir,  to  whom  the  succession  opened,  would  thus  be 
deprived  of  the  rents  during  two  years ;  for,  Ist,  He  is  in  no  worse  situation  than  before 
the  SQcceesion  opened ;  2d,  Such  is  the  will  of  the  tailzier ;  Sd,  There  is  as  little  reason 
for  starving  the  younger  children  as  the  heir ;  and,  ^th.  The  heir  may  apply  for  an  ali- 
ment, whidi  would  only  have  the  effect  of  prolonging  the  burden  for  a  few  years. 

3.  The  bond  was  extinguished  canfusume.  It  was  paid  up  by  the  heir  of  entail  (as 
he  was  bound  to  do) ;  and  thus  the  debt  and  credit  in  the  obligation,  having  concurred 
in  his  person,  became  extinguished.  Although  the  heir  took  an  assignation  to  the  debt^ 
instead  of  granting  a  discharge,  this  did  not  prevent  the  operation  of  the  common  prin- 
e^e  of  law  of  extinction  confusione. — Bank.  voL  i.  p.  497.  It  was  not  competent 
to  continue  it  as  a  burden ;  and,  at  any  rate,  the  heir  has  not  expressed  his  intention  of 
doing  so  ;  it  is  not  therefore  to  be  presumed.  The  case  of  Kerr  of  Hosielaw  is  not  in 
point ;  for  the  intention  of  preserving  the  debt  was  in  temUnie  expressed,  which  does  not 
oecor  here ;  and  the  debt  was  due  by  the  tailzier,  and  therefore  superior  to  the  entail,  of 
which  all  Uie  provisions  were,  with  respect  to  it,  gratuitous. 

1^2]  4.  That  the  interest  of  the  bond  was  paid  during  many  years  by  the  heirs  of 
entail  does  not  infer  homologation  against  the  pursuer,  who  does  not  represent  these 
heirs  excepting  under  the  tailzie.  All  legal  objections  to  the  validity  of  the  bond, 
therefore,  are  entire  to  the  pursuer,  as  much  as  if  the  bond  had  been  respectively  and 
aoccessively  granted  or  renewed  by  them.  It  is  quite  clear  that^  even  if  the  bond  had 
heen  renewed  by  them  to  the  same  debtor,  it  would  have  been  invalid ;  for,  with  respect 
to  any  one  but  the  person  by  whom  it  was  first  granted,  the  debtor  did  not  fall  under 
that  description  of  persons  in  whose  favour  this  power  could  have  been  legally  exercised. 
Neither  can  any  homologation  be  inferred  against  the  pursuer  personally  in  respect  of 
the  docqueted  account  containing  payments  of  the  interest  of  the  bond,  for  this  was 
done  mider  an  absolute  and  total  mistake  of  his  legal  rights. 

The  defender  answered, 

1.  That  the  terms  of  the  entail  did  not  prescribe  any  particular  form  or  terms  in 
which  bonds  of  provision  were  to  be  expressed,  and  the  only  restriction  regarded  the 
amount  of  the  sum  to  be  provided.  That  the  bond  was  granted  under  the  power  and 
faculty  contained  in  the  taUzie  was  quite  clear.  It  was  granted  by  the  institute  of 
tailzie ;  was  directed  against  the  heirs  of  tailzie,  for  the  sum  permitted  by  the  tailzie 
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and  for  all  provision  and  portion-natural  which  the  creditor  in  it  could  anywise  claim. 
The  heirs  of  tailzie  represented  one  another  in  all  the  obligations  and  conditions  of  the 
tailzie ;  and  were,  in  their  turn,  bound  by  all  the  deeds,  real  or  personal,  which  each 
heir  might,  under  the  terms  of  the  tailzie,  respectively  and  successively  grant.  It  was 
of  no  consequence  whether  the  bond  be  personal  in  its  terms,  o^  whether  it  might  or 
might  not  contain  expressions  to  create  a  real  burden,  or  a  warrant  to  secure  the  pro- 
vision by  infeftment  on  the  estate.  The  pursuer  represented  all  the  prior  heirs  of 
tailzie ;  and  was  bound  by  all  the  personal  deeds  which  their  common  title  of  succes- 
sion authorised  them  to  grant.  This  was  not  a  competition  among  creditors  with  respect 
to  preferable  real  securities,  but  a  question  among  heirs  of  tailzie  with  respect  to  the 
fair  and  bona  fide  exercise  of  a  faculty  therein  contained.  It  was  by  no  means  neces- 
sary, therefore,  that  the  bond  should  be  directed  against  the  tailzied  lands ;  it  was 
sufficient  that  it  be  directed  against  the  tailzied  heirs,  who  cannot  take  the  lands  with- 
out being  liable  for  the  obligations  legally  created  by  the  deed  calling  them  to  the 
succession.  Besides  the  prohibition  to  grant  any  in/eftments  of  annualrerUf  or  any  other 
real  eecwriiy^  shewed  that  any  other  mode  of  granting  the  bond  of  provision,  excepting 
that  which  had  been  adopted,  would  have  been  contrary  to  the  terms  of  the  tailzie. 

2.  The  terms  of  the  clause  referred  to  clearly  recognized  the  right  of  the  younger 
children  to  enter  into  possession,  or  pursue  the  intromitters  with  rents.  The  terms, 
"  for  the  time,"  used  in  the  clause,  could  not  apply  exclusively  to  the  duration  of  the 
possession  of  that  heir  who  should  succeed  the  granter  of  the  deed :  For,  under  this 
interpretation,  the  jointure  of  a  widow  would  be  defeasible,  not  by  her  own  death,  but 
by  that  of  the  heir  who  should  succeed  her  husband  ;  and  the  provisions  [263]  of  the 
younger  children  would  in  all  cases  depend  upon  the  duration  of  the  life  of  the  heir  of 
the  person  who  granted  them.  Both  of  these  conclusions  would  be  unjust  and  contra- 
dictory. The  meaning  of  the  terms  "  for  the  time  "  was,  in  the  former  case,  the  time 
during  which  the  widow  should  live,  and,  in  the  latter,  the  time  during  which  the  pro- 
visions should  be  unpaid.  The  object  of  this  clause  was  to  authorise  a  creditor,  whose 
obligation  was  personal  in  its  terms,  to  enter  into  possession  of  the  estate,  and  to  render 
any  real  security  or  infeftment  on  the  estate  for  these  purposes  unnecessary. 

3.  There  was  no  principle  in  law  to  warrant  the  plea,  that  the  debt  in  the  bond  was 
extinguished  eonfudone  by  being  paid  up  by  the  heir.  Nothing  but  an  absolute  and 
unqualified  discharge  could  authorise  this  inference ;  but  the  heir,  with  the  view  of  pre- 
venting this,  took  an  assignation  of  it,  not  to  his  heirs  of  tailzie,  but  to  his  heirs  what- 
soever. Accordingly  Loid  Bankton,  in  the  passage  quoted,  has  in  his  contemplation  the 
very  point  in  the  present  case ;  and  lays  it  down  that  an  assignation  to  heirs  whatsoever 
only  suspends  the  debt  during  the  life  of  the  heir  paying,  but  leaves  it  to  revive  and 
pass  to  heirs  at  law  against  heirs  of  tailzie  upon  his  death.  All  authorities  concur  in  the 
same  opinion.  Stair ^  b.  1,  tit.  18,  s  9. — JErekiney  b.  3,  tit.  4,  s  27. — Diet.  VoL  iv.  p. 
340,  Ker  of  Hosielaw.  In  this  last  case,  the  intention  of  the  assignation  was  not  more 
clear  than  in  the  present ;  and  that  it  was  a  debt  of  the  entailer  did  not  alter  this  case 
in  respect  of  the  argument :  For,  although  this  circumstance  might  be  of  importance  in 
discussing  the  validity  of  the  debt^  it  was  quite  irrelevant  in  the  question  of  its  extinc- 
tion confusione.  If  it  had  been  shown  that  the  debt,  in  the  present  case,  bound  the 
heirs  of  tailzie,  no  distinction  can  exist  between  a  debt  of  the  entailer,  and  one  validly 
created  under  the  tailzie,  so  far  as  regards  the  confusion  of  obligations. 

4.  The  bond  of  provision  was  homologated  by  all  the  successive  heirs  by  payment  of 
interest.  It  was  acknowledged,  both  by  this  means,  and  by  a  distinct  bond  of  corrobora- 
tion by  the  immediate  predecessor  of  the  pursuer,  and  was  farther  homologated  by  the 
pursuer  himself,  by  the  credit  given  for  the  interests  advanced  by  the  defender  in  the 
account  solemnly  and  regularly  doqueted. 

The  Lords  (March  11,  1809)  adhered. 


No.  89.      F.C.  N.S.  I.  264.     11  March  1809.     2nd  Div.— Lord  Eobertson. 

Elizabeth  Brown,  relict  of  Georgb  Barclay  portioner  of  Whitehurst,  and 
Egbert  Eankine,  writer  at  Irvine,  Petitioners. — Cranstoun. 

Writ, — The  Court  will  not  grant  warrant  to  fill  up  or  amend  the  testing  clause  of  a 
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deed,  even  in  favoniable  circumstancee,  aftei  the  death  of  the  granters,  and  after  the 
deed  has  been  pieaented  for  recording. 

This  was  an  application  to  the  Court  for  a  warrant  to  make  an  addition  to  the  testing 
ckose  of  a  deed  in  the  following  circumstances.  Eankine  the  petitioner  had  been  em- 
ployed by  the  deceased  George  Barclay  to  write  a  settlement  for  him,  which  was  accord- 
ingly made  out  and  executed.  The  deed  was  written  by  Bobert  Rankine,  junior,  his 
apprentice ;  and  the  testing  clause  was  filled  up  by  the  same  person  in  these  terms : 
"Li  witness  whereof  these  presents,  wrote  upon  this  and  the  two  preceding  pages  of 
stamped  paper,  are  subscribed  by  us  at  Irvine,  the  27th  day  of  August  1807  years, 
hekftt  these  witnesses,  the  said  Robert  Eankine,  writer,  and  Bobert  Rankine,  junior." 
After  the  word  paper^  these  words  had  been  intended  to  be  inserted,  "  by  Robert 
fiankine,  JTmior,  apprentice  to  Robert  Rankine,  writer  in  Irvine,"  which  would  have 
aiade  the  clause  complete ;  but,  being  left  out^  it  wants  the  name  of  the  writer,  and  the 
designations  of  the  witnesses. 

After  Barclay's  death,  the  deed  was  given  to  the  petitioner  to  be  put  upon  record ; 
and  was  accordingly  transmitted  to  the  Sheriff-Clerk  of  Ayrshire,  without  the  omission 
having  been  observed.  Next  day,  however,  it  was  discovered ;  and  a  demand  was  made 
tb&t  the  writer  of  the  deed  should  be  allowed  to  supply  the  omission,  for  which  there 
was  room  above  the  signatures,  by  inserting  these  words,  "  writer  hereof,  both  residing 
in  Irvine."  The  Sheriff-derk  refused  to  comply  with  this  requisition ;  upon  which  a 
petition  was  presented  to  the  Sheriff,  praying  him  to  grant  warrant  and  authority  for 
^  poipose.  He  pronounced  an  interlocutor,  by  which  he  "  finds  it  incompetent  for 
bim  to  interfere  in  a  question  of  this  kind ;  reserving  to  the  petitioner  to  apply  to  the 
Gout  of  Session  for  remeid  as  accords." 

In  the  mean  time^  a  reduction  of  the  deed  was  brought  by  the  heirs  at  law ;  and  the 
diaponees,  in  their  turn,  brought  an  action  of  relief  against  Rankine. 

Bankine  presented  a  biU  of  advocation  against  the  Sheriff's  judgment^  which  was 
paaaed  of  consent,  and  remitted  to  Lord  Robertson,  Ordinary,  before  whom  the  other 
questions  depended.  His  Lordship  pronounced  an  interlocutor,  by  which  he  "  repelled 
the  reasons  of  advocation,  and  remitted  the  cause  gimplidter  to  the  sheriff." 

[266]  Against  this  interlocutor  Rankine  gave  in  a  reclaiming  petition  to  the  Courts 
piaying  their  Lordships  to  grant  warrant  and  authorise  the  Sheriff-clerk  to  allow  the 
deed  to  be  amended  in  the  way  mentioned. 

It  was  pleaded,  That^  in  the  statute  1681,  it  is  nowhere  said  that  the  writer's  and 
witnesses'  names  should  be  inserted  at  the  time  the  writing  is  subscribed  by  the  grantor. 
When  the  parties  live  at  a  distance  this  is  obviously  impossible. 

That  a  rectification  may  be  made  in  the  testing  clause  of  a  deed  has  been  decided  by 
thia  Courts  particularly  in  two  cases  analogous  to  the  present,  the  Bank  of  Scotland 
against  Telfer's  creditors,  Feb.  17th,  1790,  and  Trail  against  Trail,  Feb.  27,  1805,  both 
in  Fae.  Collection.  In  both  these  cases,  the  thing  proposed  to  be  done  by  the  petitioner 
vaa  aUowed  by  the  Court ;  a  testing  clause  was  rectified  in  the  one  case  after  a  bank- 
nptcy ;  and,  in  the  other,  after  the  death  of  the  granter  of  the  deed  In  both  cases 
the  deed,  without  the  recttQcation,  was  null  under  the  statute  1681 ;  and  in  one,  if  not 
in  both,  it  had  been  founded  on  in  judgment  before  the  rectification  was  proposed. 

In  the  present  case,  the  amendment  was  proposed  before  the  deed  was  founded  upon 
hj  any  person ;  and  the  widow,  who  is  one  of  the  grantors,  and  still  alive,  concurred  in 
the  appUcation. 

It  has  been  argued  that^  as  the  deed  was  recorded,  it  could  not  be  amended.  It  has 
ikot  been  inserted  in  the  register  of  probative  writs,  but  has  been  written  out  in  the 
leeoid  as  for  execution  or  preservation.  Now,  if  the  deed  is  null,  as  being  defective  in 
the  aolemnities,  so  is  the  mandate  to  put  it  on  record ;  and  every  thing  that  has  followed 
on  the  contrary  supposition  is  a  mere  mistake,  and  to  be  held  as  not  written. 

The  deed  is  rational ;  the  writer  and  witnesses  are  alive  to  attest  the  regular  execu- 
tion; and  there  is  no  suspicion  of  fraud.  In  these  circumstances,  the  case  of  the  peti- 
tioner Rankine  will  be  peculiarly  hard  if  this  application  is  rejected,  and  the  earnings 
of  his  life  are  allowed  to  be  swept  away,  in  consequence  of  the  trivial  inadvertency 
which  has  occurred. 

The  Court  were  unanimously  of  opinion,  that  in  this  case  they  could  not  interfere ; 
end  accordingly  refused  the  petition. 

[Cf.  MacLeod  v.  Cuninghame,  3  D.  1295;  Hill  v.  Arthur,  9  M.  230.] 
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No.  91.  F.C.  N.S.  I.  268.     18  May  1809.     let  Div.— Lord  Craig. 

MmiSTBB  OF  Panbridb,  Pursuer. — David  Douglas. 

Honourable  William  Maule,  Defender. —  William  Erskine. 

Glebe. — ^I.  Bight  to  grass  glebe  not  taken  away  by  immemorial  payment  of  L.20  Soots 
instead  of  it,  if  no  authority  appear  for  this  annuity  being  a  legal  equivalent. 

IL  Grass  glebe  cannot  be  designed  out  of  land  that  is  bona  fide  in  a  oounBe  of 
cultivation. 

The  minister  of  Fanbride  had  immemorially  received  payment  of  L.20  Scots  in  place 
of  a  grass  glebe,  but  it  did  not  appear  that  there  [269]  was  any  authority  for  this  substi- 
tution, and  there  were  kirk  lands  in  the  parish.  Mr.  Tiai^  minister  of  that  parish, 
accordingly  applied  to  the  presbytery  for  a  designation  of  a  grass  glebe.  The  presbytery 
designated  a  piece  of  ground  belonging  to  Mr.  Maul,  which,  it  appeared,  was  kirkland.^ 
This  ground  consisted  partly  of  three  plots  of  flat  ground  which  had  for  many  yean 
been,  and  then  were,  in  a  state  of  cultivation,  according  to  the  usual  agriculture  of  the 
country,  but  were  rather  better  adapted  for  pasture,  and  were  situated  separately  in  the 
middle  of  other  ground  forming  the  rest  of  the  designation,  which  was  mostly  steep,  and 
had  never  been  cultivated.  Mr.  Maul  presented  a  bill  of  suspension  on  the  grounds, 
la^,  that  the  minister  was  excluded  from  claiming  a  grass  glebe  by  the  use  of  payment 
of  L.20  Scots  instead  of  it ;  ^  2c2,  that  the  lands  were  arable. 

The  bill  was  passed;  but  the  Lord  Ordinary,  before  whom  the  suspension  came, 
found  the  letters  orderly  proceeded. 

The  suspender  reclaimed ;  and  the  Court,  on  advising  his  petition  without  answers, 
remitted  to  the  Lord  Ordinary  to  allow  the  parties  a  proof,  which  was  allowed  accord- 
ingly; when  it  came  out  in  evidence  that  the  lands  were  of  the  nature  and  in  the 
circumstance  above  mentioned. 

The  Lord  Ordinary,  on  considering  the  proof,  adhered  to  his  former  interlocutor. 
The  suspender  again  reclaimed ;  and  his  petition  was  answered.  The  first  ground  of 
suspension  was  scarcely  maintained.  On  the  second,  the  petitioner's  plea  was  confined 
to  the  three  plots  of  cultivated  ground.     With  regard  to  these,  it  was  pleaded. 

For  the  petitioner : 

The  jurisdiction  of  presbyteries,  in  designating  grass  glebe,  depends  entirely  on  the 
Act  1663,  c.  12,  and  is  therefore  limited  to  the  precise  terms  of  that  statute;  and  the 
Court  of  Session  have  no  jurisdiction  in  this  matter,  except  by  their  power  of  reviewing 
the  proceedings  of  presbyteries.  By  the  terms  of  that  statute,  there  can  be  no  designa- 
tion of  a  grass  glebe  out  of  arable  lands ;  and  the  only  question  is,  if  lands  that  have 
been  for  many  years,  and  continue  to  be  in  a  state  of  cultivation,  are  arable  lands  or  nott 

The  word  arable  seems  to  be  used  in  the  statute  as  it  then  was,  and  still  is  used  in 
common  language,  in  which  nobody  would  hesitate  to  call  lands  arable  that  had  been 
boTia  fide  cultivated  for  years  in  the  ordinary  mode  of  agriculture.  It  is  impossible  to 
imagine  that  it  was  meant  that  lands  were  not  arable,  merely  because  it  might  be  matter 
of  opinion  that  they  could  be  turned  to  pasture  with  advantage.  Accordingly  the  ques- 
tion above  stated  was  decided  in  the  afiirmative,  in  the  case  Grier-  [270]  -son  against 
Ewing,  26th  June  1778.  The  decision  Steele  v,  parishioners,  31st  January  1712, 
FourUainhall,  alludes  only  to  extraordinary  cases  of  emulous  or  fraudulent  cultivation, 
used,  not  truly  for  the  sake  of  the  produce,  but  merely  for  the  purpose  of  depriving  the 
minister  of  his  grass  glebe.  In  such  cases,  the  Court  might  determine  that  Bxxch  pretended 
cultivation  did  not  render  land  arable.  But,  in  the  present  case,  the  cultivation  was 
bona  fide  for  the  produce,  without  any  view  to  the  minister's  claim. 

For  the  respondent. 

The  only  reason  why  arable  kirk  lands  were  exempted  from  designation  for  grass 
glebe  was  to  avoid  waste,  by  turning  land  into  grass  Uiat  was  fit  for  the  plough.  It 
could  not  be  any  desire  of  relieving,  in  any  degree  or  manner,  from  the  burden  of 
providing  ministers,  the  heritors  of  one  kind  of  kirk  land  more  than  those  of  another 

^  There  was  also  a  denial  that  the  lands  were  kirk  lands,  but  this  seems  not  to  have 
been  seriously  insisted  in. 
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land;  and,  aocoidinglj,  the  heritois  of  arable  lands  were  subjected  to  the  payment  of 
what  was  originally,  and  was  intended  to  remain,  a  fair  equivalent  for  a  grass  glebe. 
The  word  arMe  must  be  interpreted,  according  to  the  object  of  the  statute,  to  mean 
"fit  for  the  plough,"  which  it  would  be  waste  to  turn  to  pasture.  It  cannot  be  held 
ihat  land  noi  fit  for  the  plough,  which  it  would  be  waste  to  keep  under  the  {dough,  was 
in  the  statute  r^arded  as  arable.  Land  is  not  arable  in  the  sense  of  this  statute  if  it 
be  such  as  cannot  be  ploughed  to  greater  advantage  than  it  can  be  in  pasture.  It  was 
decided  in  the  case  above  cited  from  Fountainhall,  and  also  in  the  case  of  Hodges 
against  Bryce,  27th  February  1756,  Idiat  arable  did  not  mean  simply  "  what  could  be 
pkynghed,"  or  ''what  had  been  ploughed; "  and  there  seems  to  remain  no  other  mean- 
iag  hot  what  is  "fit  to  be  ploughed,"  or  can  be  ploughed  with  advantage.  In  this 
question,  the  fact  that  the  ground  has  been  ploughed  is  very  proper  to  be  considered  as 
eadefuse  of  fitness  for  the  plough ;  but  it  is  not  the  whole  evidence,  since  land  may  be 
ploughed,  and  has  been  often  ploughed,  which  in  quite  unfit  for  the  plough.  In  the 
esse  of  the  nAister  of  Jedburgh,^  accordingly,  the  very  principle  now  contended  for 
was  adopted. 

[271]  The  interlocutor  of  Court  was :  "  Find  that  the  lands  given  off  by  the  presby- 
teiy,  and  marked  1,  2,  and  3,  on  the  plan  in  process  (the  lands  in  question),  being 
aaUe,  cannot  be  designated  to  the  minister  for  grass  ground. 

There  was  some  division  of  opinion  on  the  bench.  Two  Judges  adopted  the  argu- 
ment of  the  minister.  The  majority  founded  their  opinion  upon  the  reasons  which 
had  been  expressed  in  the  case  of  the  minister  of  Abdie  two  days  before.  That  case 
was  special ;  and  it  had  not  been  decided,  the  Court  having  only  ordered  a  remit  to  the 
Sheriff  for  a  report ;  but  in  it  the  majority  of  the  Court  had  concurred  in  a  general 
opinion  on  the  meaning  of  the  word  arable  iu  the  statute.  This  opinion  was  expresed 
hj  the  Lord  President^  who  observed  that  it  was  not  surprising  that  many  questions 
arose  upon  this  act  of  Parliament  which  was  loosely  and  briefly  expressed.  That, 
indeed,  if  circumstances  had  remained  unchanged,  and  the  Act  had  operated  as  originally 
iatended,  there  would  not  have  been  much  interest  in  parties  to  dispute  these  points ; 
lor  it  intended,  that  if  the  minister  did  not  get  grass  for  a  horse  and  two  cows,  he 
ihoold  have  a  fiur  equivalent  in  money.  But  that,  by  the  fall  in  the  value  of  money, 
tiie  sum  fixed  on  as  an  equivalent  had  become  wholly  inadequate,  in  consequence  of 
which  it  was  not  wonderful  that  ministers  were  anxious  to  avoid  being  reduced  to 
accept  of  it^  by  limiting,  as  much  as  possible,  the  exceptions  from  the  rule  of  granting 
an  actual  grass  glebe,  or  that  the  Court  were  willing,  as  far  as  possible,  to  favour  them 
(m  this  point     That  the  statute  contained  two  exceptions  of  this  kind ;    Ist^  where 

1  This  case  was  decided  2d  February  1808.  The  land  designed  in  it^  which  was 
called  Prioi's  Meadow  was  situated  within  an  inclosure,  and  formed  part  of  an  arable 
&nn.  It  did  not  appear,  however,  that  this  ground  in  particular  had  ever  been  sub- 
jected to  a  course  of  cultivation ;  and  it  seemed  to  be  admitted,  that  for  at  least  a 
considerable  number  of  years,  it  had  not  been  cultivated ;  so  that  it  could  not,  with 
propriety,  be  said  to  be  f?ien  under  a  course  of  cultivation. 

Three  persons  of  skill,  employed  by  the  presbytery,  had  reported  to  them  that  it 
came  mider  the  denomination  of  meadow  land  and  as  fitter  for  grass  than  com.  The 
Sheriff-substitute,  and  another  person,  whom  the  Lord  Ordinary  ordered  to  inspect  it, 
nsported,  that  "it  was  more  adapted  for  pasture  than  for  com."  And,  on  a  second 
order  from  the  Courts  the  Sheriff-depute  reported,  "  That  I  have  this  day  visited  the 
lands  mentioned  in  the  above  remit :  That  I  found  them  all  in  the  highest  state  of 
cnhiYation,  excepting  those  called  Prior's  Meadow,  which,  in  my  opinion,  are  in  every 
point  of  view  proper  to  be  designated,  and  the  only  lands  which  could  be  designated  as 
gnsB  ground  to  the  minister." 

In  these  circumstances,  the  designation  having  been  suspended,  the  Court  found  the 
letters  orderly  proceeded. 

Some  of  the  Judges  expressed  an  opinion  favourable  to  the  argument  maintained  by 
the  minister  of  Panbride ;  but  the  case  was  a  good  deal  complicated ;  and  it  did  not 
appear  to  the  reporter  that  a  majority  of  the  Court  intended  to  decide  this  point  of 
law,  or  supposed  that  the  case  necessarily  involved  it,  as  stated  generally.  In  particular, 
there  was  nothing  said  as  to  reversing  the  mle  established  in  the  case  of  Ewing. 
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there  were  no  kirk  lands  lying  near  the  manse ;  2<lly,  where  there  were  such  kirk  lands, 
but  the  said  kirk  lands  were  archie  lands.  That  this  last  was  the  clause  in  question. 
That  the  term  arable  land  was  ambiguous.  That  it  meant,  in  the  first  place,  land  that 
can  be  ploughed ;  but  though  this  was  a  sense  that  readily  occurred  in  common  dis- 
course, it  could  not  be  received  as  the  sense  of  the  legislature  in  this  act ;  for  if  it  were, 
there  would  remain  no  land  for  designation  but  mere  rock  or  bog,  since  all  other  land 
may  be  ploughed.  That  another  meaning  which  might  be  put  on  the  word  was  "  land 
that  actually  had  been  ploughed }  ^  but  even  that  had  been  found,  by  decisions  of  this 
Court,  not  to  be  sufficient  to  bring  land  under  the  exception  of  this  statute  as  arabla. 
That  then  there  remained  only  one  other  meaning  which  could  be  looked  to,  viz.  land 
which  was  de  facto  in  a  course  of  cultivation.  That  this,  accordingly,  was  the  interpre- 
tation which  had  been  most  generally  adopted.  That,  in  particular,  it  had  been 
adopted  in  the  case  of  Swing,  where  the  point  had  been  very  maturely  [272]  con- 
sidered. That  there  was,  no  doubt,  a  fourth  interpretation  which  had  been  put  upon  these 
words,  viz.  land  that  ought  to  be  ploughed,  land  that  it  was  expedientf^  have  under 
cultivation.  But  that  there  did  not  appear  to  be  any  foundation  for  this  in  the  statute ; 
and  it  would  be  too  much  to  find  it  in  the  mete  word  arable.  That,  in  this  way,  land 
which  had  been  uniformly  cultivated  for  500  years  might  be  held  not  to  be  arable, 
because  it  appeared  that  it  might  be  better  husbandry  to  turn  it  into  grass.  That  there 
might  be  very  good  reasons  why  such  a  test  should  have  been  adopted ;  but  that  there 
was  no  ground  to  suppose  the  legislature  was  aware  of  them,  for  the  statute  says 
nothing  of  such  reasons,  nor  of  such  a  test.  That  to  adopt  a  rule  upon  such  principles 
would  therefore  be  making  a  new  statute. 


No.  93.  F.C.  N.S.  I.  275.     20  May  1809.     2nd  Div.— Lord  Glenlee. 

Lieut-Col.  Smythe  of  Methven  and  Others,  his  Commissioners, 

Pursuers. — BuriieU — Jeffrey, 

George  Pbntland,  coachmaker  in  Perth,  Defender. — 6.  J.  Bell, 

I  a 

Proof, — ^Evidence  cannot  be  received  of  any  admissions  made  by  a  party  with  a  view  to 
settling  matters  in  dispute. 

An  action  of  damages  was  brought  by  Sir  Patrick  Murray  and  others,  the  Commis- 
sioners of  Colonel  Smythe,  in  his  and  their  names,  against  George  Pentland  coach- 
maker  in  Perth,  for  an  alleged  fraud  committed  by  him  in  cutting  down  a  number  of 
oak  trees  in  the  woods  of  Methven,  which  had  been  reserved  from  a  sale  at  which  the 
defender  attended,  and  became  a  purchaser.^  At  taking  the  proof,  a  question  occurred 
as  to  the  competency  of  examining  the  Commissioners  on  the  subject  of  a  conversation 
held  between  them  and  the  defender,  with  a  view  to  an  extrajudicial  settlement.  The 
Commissioner,  taking  the  proof,  recommended  to  the  parties  to  take  the  opinion  of  the 
Lord  Ordinary  (Glenlee)  on  the  point,  who  reported  it  on  printed  minutes  to  the 
Court.  The  pursuers  stated,  in  their  pleadings,  that  they  wished  to  examine  Sir 
Patrick  Murray,  Sir  Alexander  Mackenzie,  and  Mr.  Oswald  of  Dunnikier,  the  Commis- 
sioners of  Colonel  Smythe,  "  And  the  fact  they  are  to  depone  to  is  the  subject  of  a 
private  conversation  or  conversations  sought  by  the  defender,  and  held  with  them 
respecting  the  matter  at  issue;  and  which  will  not  be  said  is  incompetent  evidence, 
when  the  pursuers  aver,  and  have  reason  to  believe,  that  such  conversation  will  go  to 
establish  a  virtual  admission  by  the  defender  of  his  knowledge  of  and  accession  to  the 
delinquency  alledged." 

In  support  of  their  plea,  they  argued,  that  though  other  names  were  joined  with 
Colonel  Smythe's,  tlie  action  was  solely  his ;  the  others  were  only  nominal  pursuers,  and 
in  reality  no  parties.  They  had  acted  for  him  in  his  absence  from  motives  of  pure 
friendship ;  they  had  no  reward  for  their  trouble ;  and  were  not  liable  for  omission ; 
they  were  not  therefore  to  be  considered  as  agents.  At  all  events,  that  if  any 
£276]  objection  arose  from  their  situation,  it  only  lay  against  their  credibility,  but  did 

^  From  this  action  the  defender  was  assoilzied,  16th  February  1810. 
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not  render  them  inadmissible.  It  had  indeed  been  notified,  that  an  action  of  damages 
wu  to  be  raised  i^ainst  them ;  bat  this  was  done  only  after  their  citation  as  witnesses, 
and  with  the  view  of  preventing  their  testimony  being  taken.  And  if  this  were 
allowed  to  have  any  effect,  no  evidence  could  ever  be  obtained  in  similar  cases. 

They  were  besides  necessary  witnesses ;  and  none  other  could  have  access  to  know 
the  facts  they  were  called  to  depone  to. 

In  similar  cases,  the  ancient  strictness  of  our  law  as  to  evidence  has  been  relaxed ; 
and  tutors,  when  they  had  no  interest,  have  been  allowed  to  be*  examined  for  their 
pnpilp,  and  even  agents  for  their  constituents. — Yule  against  Yule,  28th  February 
1755,  —  Syme  and  attomies,  9th  February  1793,  and  the  authorities  cited  in  these 
caaes. — Maclatchie  against  Brand,  27th  November  1771,  as  decided  in  the  House  of 
Lords. — ^MacalpLne,  2d  December  1806. 

It  was  answered,  that  the  gentlemen  proposed  to  be  examined  were  not  only  in 
reality  pursuers,  but  were  the  instigators  of  the  action  which  was  raised  by  them  at  a 
time  when  Colonel  Smythe  was  absent  from  the  country ;  that  they  were  therefore  dis- 
qualified as  parties,  and  as  having  given  partial  counsel ;  that  they  had  a  real  interest 
depending,  as  an  action  of  damages  hung  over  their  heads;  and  that  their  interests 
eonld  not  be  discharged  though  Colonel  Smythe  should  relieve  them  of  the  eventual 
damage,  because  their  character  was  at  stake  in  having  raised  a  calumnious  action,  and 
thereby  injured  an  honest  tradesman. 

The  cases  dted  did  not  apply,  because  in  them  the  witnesses  admitted  had  no 
interest^  or  had  previously  discharged  it^  or  they  were  necessary  witnesses  to  a  specific 
fact  that  could  be  attested  by  no  other  persons.  Here  the  proposed  witnesses  were  to 
gire  evidence  not  as  to  a  fact,  but  as  to  an  inference  and  a  virtual  admission^  a  most 
dangerous  kind  of  evidence  to  be  admitted  in  any  case,  much  more  in  the  present. 
And,  lastly,  it  was  improper  to  propose,  and  would  lead  to  the  worst  consequences,  to 
reeeive  evidence  of  any  thing  that  had  passed  confidentially  with  a  view  to  a  settle- 
ment between  the  parties. 

At  advising  the  case.  Lord  Meadowbank  said,  that  he  had  no  conception  that  the 
Court  would  ever  do  any  thing  to  prevent  an  accommodation  between  parties;  and 
that  nothing  would  tend  more  effectually  to  prevent  it  than  to  allow  evidence  to  be 
given  as  to  confidential  communications.  He  thought  that  every  thing  base  was  un- 
worthy the  law  of  a  civilized  country,  and  that  the  proposed  evidence  contained  in  it 
something  of  this  nature. 

The  Justice-Clerk  was  of  the  same  opinion.  He  thought  the  legal  objection  might 
be  got  oveT  by  Colonel  Smythe  declaring  the  action  his  own,  and  becoming  bound  to 
free  them  from  any  action  of  damages.  But,  though  the  witnesses  were  admitted,  the 
commissioner  taking  the  proof  never  could  allow  a  question  to  be  put  relative  to  any 
thing  that  had  passed  with  a  view  to  a  settlement. 

The  following  interlocutor  was  accordingly  pronounced :  "  Refuse  to  allow  the  said 
oommiadoners  to  be  examined  as  witnesses  upon  what  passed  between  them  and  George 
Pentland  :  Remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

[277]  A  reclaiming  petition  was  presented  stating,  that  Colonel  Smythe  made  a 
jadieial  offer  to  free  hia  commissioners  from  damages,  and  insisting  chiefly  that  the 
treaty  was  not  private  or  confidential;  and  that,  though  it  was  proper,  in  ordinary 
cases,  to  eneoun^  a  settlement  between  parties,  yet  that  it  was  an  illeg^  thing,  and 
OQght  to  be  allowed  to  no  man  to  compound  for  a  crime  which  the  present  action 
inferred  against  the  defender. 

It  was  answered.  That,  whatever  might  be  the  case  in  a  criminal  action,  this  was 
merely  a  civil  one,  in  which  the  public  prosecutor  took  no  part,  and  where  the  interests 
of  private  parties  were  solely  concerned :  That  the  defender  did  not,  in  truth,  apply  to 
the  gentlemen  as  friends  to  advise  with,  but  as  antagonists  with  whom  alone  he  could 
treat ;  but  that  his  communications,  from  their  very  nature,  implied  confidence.  The 
•lodges  in  England  have  laid  down  and  acted  upon  the  same  principles  expressed  on 
onr  Bench.  Lord  Mansfield  has  often  stated,  "  That  it  must  always  be  permitted  to 
men  to  buy  their  peace  without  prejudice  to  them,  if  the  offer  did  not  succeed. — 
BuUei^s  Nisi  Prius,  p.  236;"  and  Lord  Kenyon  has  said,  "I  have  often  given  my 
opinion  on  this  subject :  Evidence  of  concessions  made  for  the  purpose  of  settling  matters 
in  dispute^  I  shall  never  admit ;  but  facts  admitted  before  arbitrators,  I  shall. — Gregory 
p.  Howard,  3,  Espinasse,  p.  113." 
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At  advising,  the  Judges  continued  of  their  fonner  opinion ;  and  one  of  them 
douhted  whether  any  dischai^e  of  interest  could  capacitate  these  gentlemen  to  give 
evidence  at  all,  hecause  they  had  acted  as  domini  litis. 


No.  94.  F.C.  N.S.  L  277.     20  May  1809.     2nd  Div. 

•    Isabella  M'Cowan,  Pursuer. — LAmy. 
Christian  and  Ann  Patebson,  Defenders. — Wolfe — Murray. 


Alimeni. — No  action  for  aliment  lies  at  the  instance  of  a  widow  in  the  lower  ranks  of 
life  against  her  husband's  heirs. 

Neil  Paterson,  a  shoemaker  in  Oban,  was  possessed  of  some  houses  in  that  village 
erected  upon  a  piece  of  ground  held  by  a  [278]  building-lease  from  the  Duke  of  Argjle. 
In  1804  he  inlisted  as  a  private  soldier,  and  died  intestate  in  1806,  leaving  a  widow, 
the  present  claimant.  His  heirs  were  two  sisters,  both  married  to  people  in  the  same 
rank  of  life  with  themselves.  At  his  death  his  houses  were  rented  at  L.12  sterling; 
and,  as  no  terce  was  due  from  them,  the  widow  brought  an  action  for  aliment. 

Lord  Newton  said,  that  in  this  case  he  had  great  doubt  whether  any  aliment  was 
due.  The  woman,  before  marriage,  had  been  in  the  rank  of  a  servant,  earned  her 
bread  by  her  hands,  and  never  was  out  of  that  line  of  life.  After  her  husband's  death 
she  must  earn  her  bread  in  the  same  way  she  had  done  before  marriage. 

Lord  Meadowbank  was  of  the  same  opinion.  Claims  for  aliment,  he  observed,  are 
only  competent  before  this  supreme  Court ;  and  he  therefore  thought,  by  the  law  of 
Scotland,  they  did  not  extend  to  persons  of  the  description  of  the  pursuer.  Had  they 
done  so,  the  very  nearest  court  would  have  been  the  proper  one  to  sue  in. 

The  Lords  dismissed  the  claim. 


No.  95.  F.C.  N.S.  L  278.      25  May  1809.     1st  Div.— (Bill  Chamber). 

James  Maclachlan,  Pursuer. 

Jean  Campbell,  Defender. 

Husband  and  Wife. — A  wife  may  use  caption  against  her  husband  for  a  separate  aliment 

due  by  him  to  her. 

James  Maclachlan  was  the  husband  of  Jean  Campbell.  He  was  found,  by  the  Court 
of  Session,  liable  to  pay  to  her  a  sepafate  aliment  of  L.160  a-year.  Not  having  paid  it, 
she  executed  horning  and  caption  against  him  for  a  sum  of  arrears,  and  put  him  into 
prison.  He  was  relieved,  however,  on  paying  this  sum.  But  anotiier  sum  of  L.80  of 
arrears  being  due  in  February  1809,  he  was  threatened  with  the  like  diligence  for  that 
sum.  On  this  he  presented  a  bill  of  suspension,  which  [279]  was  refused  by  the 
Ordinary.  Maclachlan  reclaimed ;  and  pleaded,  that  it  was  inconsistent  with  the  duty 
of  a  wife  to  throw  her  husband  into  jail ;  and  that,  though  decerned  in  a  separate 
aliment^  he  was  still  the  husband  of  the  charger. 

But  the  Court  were  clear  that  this  was  no  good  ground  of  suspension ;  and  therefore 
refused  the  petition  without  answers.^ 

[Cf.  MacdonaM  v.  Mardondld,  8  R.  985.] 

^  The  petitioner  likewise  pleaded,  that  his  funds  had  turned  out  much  less  than  was 
supposed  at  the  time  of  modifying  the  aliment,  and  that  he  was  unable  to  pay  it  The 
Court  did  not  think  that  appeared  from  his  statement ;  and,  besides,  were  of  opinion 
that  it  could  not  competently  be  pleaded  as  a  ground  of  suspension  to  an  Ordinary  in 
the  Bill  Chamber,  but  should  have  been  brought  forward  by  a  petition  to  the  whole 
Court  which  it  was  open  to  the  suspender  to  give  in,  since  the  decree  of  aliment  was 
only  in  hoc  statu. 
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Na  96.  F.C.  N.S.  L  279     25  May  1809.     Ist  Div.— Lord  Hermand. 

John  Mokrison,  Pursuer. —  William  iPDonaid. 
Angus  Cameron  and  Others,  Defenders. 

Ddinqueney. — ^Actions  ex  delicto  pass  against  heirs  if   they  are  for  damages,   not 

punishment. 

Jolm  Morrison  hrought  an  action  against  Ewan  Cameron,  on  the  ground  that 
Guneron  was  a  messenger ;  and,  haying  been  intrusted  in  that  capacity  with  the  execu- 
tion of  a  caption,  had  neglected  to  execute  it^  by  incarcerating  the  debtor.  Cameron 
jlktMi  in  defence,  that  he  was  not  bound  to  execute  the  diligence,  because  the  pursuer 
hid  refused  to  pay  him  the  expense  of  conveying  the  debtor  to  jaiL 

Tlus  action  came  into  the  Outer-House  ;  and  the  Lord  Ordinary  had  ordered  a 
nndeseendence  for  the  pursuer,  when  Ewan  Cameron  died.  A  summons  of  transference 
was  executed  against  Angus  Cameron  and  others,  as  representatives  of  Ewan  Cameron ; 
and  decree  of  transference  was  pronounced  by  the  same  Lord  Ordinary  to  whom  the 
prooeas  of  transference  was  remitted.  On  this  the  pursuer  gave  in  a  condescendence  as 
formerly  ordered;  and  it  was  appointed  to  be  answered.  Against  the  interlocutor 
eonfcaining  this  appointment  the  defenders  represented;  and,  on  their  representation 
lidDg  refused,  they  reclaimed. 

[280]  Argument  for  petitioners. 

The  groimd  of  action  ia  a  delict,  viz.,  a  breach  of  duty  as  a  messenger,  for  which 
(if  tae)  Ewan  Cameron  might  have  been  subjected  to  severe  punishment.  But  actions 
ex  ddido  do  not  pass  against  heirs,  either  by  the  Eoman  law,  or  by  ours. — Erak.  b.  4, 
tit  1,  a.  14,  Gray  against  Paxton,  18th  Feb.  1773, — Graham  against  Earl  of  Hopetoun, 
6tli  March  1798,— Syme  against  Sir  William  Erskine,  16th  June  1801. 

The  Court  were  clear  for  refusing  the  petition.  It  was  observed  by  the  Lord 
President,  that  criminal  actions  did  not  transmit  against  heirs,  because  the  objects  of 
aetiona  properly  so  called  was  punishment,  and  that  could  only  answer  its  purpose  by 
l)dng  inflicted  on  the  delinquent  himself.  But  that,  where  damage  had  arisen  by  delin- 
qoency,  the  right  to  reparation  was  a  debt^  which  was  no  more  extinguished  by  the 
death  of  the  debtor  than  any.  other  debt.  That,  in  this  case,  it  was  said  the  pursuer,  by 
the  miaconduct  of  Ewan  Cameron,  had  lost  the  benefit  of  his  diligence,  and  in  conse- 
qnenee  soffered  damage,  for  which  reparation  was  claimed.  That,  to  this  extent,  the 
action  did  transmit  against  the  pursuers.  That^  if  payment  of  the  full  debt  should  be 
ahaolntely  insisted  upon,  and  if  it  should  appear  that  this  debt  could  not  have  been 
reoovered  if  the  diligence  had  been  executed,  then  it  might  be  said  this  was  a  claim 
beyond  damages,  and  of  a  penal  nature.  But  that  the  action  had  not  gone  far  enough 
to  show  that  any  plea  of  that  sort  was  maintained  by  the  pursuer.^ 

[Cf.  Avid  V.  Shairp,  2  R  201 ;  Evans  v.  Stool,  12  R.  1295,  passtm,] 


^  The  opinion  of  the  Court  was  not  rested  on  the  circumstance  that  the  action  had 
proceeded  a  certain  length  before  the  death  of  the  original  defender,  but  on  the  ground 
stated  above  as  in  itself  sufficient.  An  opinion  exactly  similar  was  given  by  the  Court 
in  another  case  that  came  before  them  soon  after,  Trustees  for  Creditors  of  Mackenzie 
tgainat  Hon.  Mrs.  Mackenzie  and  Husband,  and  Lieutenant  Donald  Mackenzie,  though 
the  eircamstances  then  before  the  Court  did  not  afiford  occasion  for  a  dedeion  simply  to 
that  effect.  In  this  case  it  was  pleaded  for  Lieutenant  Mackenzie,  that  the  reason  of 
the  role  relating  to  the  non-transmission  of  actions  ex  delicto  against  heirs,  applied 
equally  whether  the  actions  were  for  damages  or  for  punishment ;  viz.  that  all  such 
actions  required  a  criminal  trial,  in  which  it  was  impossible  that  any  fair  defence  could 
be  made,  except  by  the  alleged  delinquent  himself.  Accordingly,  in  proof  of  the  general 
application  of  this  rule  to  all  actions  ex  delicto  in  the  Eoman  law,  the  following  texts 
were  referred  to, — Pand,  L.  50,  tit.  17,  a  38, — ^L.  38,  Pond,  de  Reg,  /i*rw,— L.  44,  de 
Reg,  JuriSj  L.  36, — Pandect,  de  Obligat.  et  Action  L.  un.  Cod.  de  Ddictis  Defunetorum. 
In  proof  of  the  application  of  the  rule  in  our  law,  the  practice  relating  to  actions  of 

ult^  scandal,  adultery,  and  seduction,  was  referred  to ;  and  it  was  said  no  instance 
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No.  97.        F.C.  N.S.  I.  281.     30  May  1809.     2nd  Div.— Lord  Polkemmet. 

Sir  James  Dalyell,  Bart,  and  Charles  Selkrig,  Pursuers. — Clerk  et  Mancrieff. 

Egbert  Dalyell  and  Others,  Defenders. — GtUhcart  et  A.  BdL 

Tailzie — Clause. — As  to  the  meaning  of  the  term  heirs-female  in  a  deed  of  entaU, 
The  heir-male  of  a  female,  Tiominatim  called  as  sahstitute,  found  not  subject  to  the 
limitations  or  restrictions  imposed  on  heirs  female  by  the  entail. 

By  deed  of  entail  executed  in  1682,  General  Dalyell  of  Binns,  disponed  his  lands 
and  estate,  "  with  and  under  the  reservations,  conditions,  provisions,  restrictions,  and 
limitations,  after  specified,  and  no  otherwise,  to  Thomas  Dalyell,  my  grandchild,  eldest 
lawful  son  procreate  betwixt  the  said  Thomas  Dalyell,  my  son,  and  the  deceased 
Catharine  Drummond,  his  spouse,  and  to  the  Tieirs-male  to  be  procreate  of  the  said 
Thomas  Dalyell,  my  grandchild,  his  body ;  whilk  failing,  to  the  heir9-femdle  to  be  p>ro> 
create  of  his  body,  the  eldest  always  secluding  the  rest^  and  succeeding  without 
division :  Whilk  failing,  to  William  Dalyell,  second  son  procreate  betwixt  the  said 
Thomas  Dalyell,  my  eldest  son,  and  the  said  deceased  Catharine  Drummond^  and  the 
heirs-male  of  his  body  \  whilk  failing,  to  the  heirs-female  of  his  body,  the  eldest  always 
secluding  the  rest,  and  succeeding  without  division;  whilk  failing,  to  any  person  or 
persons  that  shall  now  or  any  time  hereafter  be  nominate  and  designed  by  ane  writt 
and  nomination,  to  be  subscribed  with  my  hand,  and  under  such  provisions,  &c.;  and 
failing  of  any  such  nomination,  or  the  same  being  made  and  thereafter  revoked  and 
cancelled,  then  to  Magdalen  Dalyell^  my  grandchild,  eldest  daughter  to  the  said 
Thomas  Dalyell  and  Catharine  Drummond,  and  the  heirs-male  lawfully  to  be  pro- 
create of  her  body :  Whilk  failing  to  the  heirs-fcTnale  to  be  procreate  of  her  body, 
the  eldest  always  secluding  the  rest,  and  succeeding  without  division;  whilk  foiling, 
to  Janet  Dalyell,  youngest  daughter  to  the  said  Thomas  Dalyell  and  Catharine 
Drummond,  and  the  7ieirs-ma2e  lawfully  to  be  procreate  of  her  body ;  whilk  failing,  to 
the  female-heirs  to  be  procreate  of  her  body,  the  eldest  always  secluding  the  rest,  and 
succeeding  without  division ;  whilk  failing,  to  Thomas  Dalyell,  my  second  son,  and  the 
heirs-male,"  &c.,  and  so  on  to  his  other  children ;  "  whom  all  failing,  to  my  heirs  and 
assignees  whatsoever." 

This  entail  contained  certain  restrictive  clauses :  "  Providing  always  and  declaring, 
as  it  shall  be  provided  and  declared  by  the  infeftments  [282]  to  follow  hereupon,  that 
if  it  shall  happen  the  said  heirs-female  descending  of  the  said  Thomas  and  William 
Dalyell,  my  grandchildren,  or  Janet  Dalyell,  or  any  others  of  the  heirs-female  above 
specified,  to  succeed,"  &c.  "they  shall  assume  the  name  and  arms,"  &c.  "and  be 
obliged  to  marry  a  gentleman  of  the  surname  of  Dalyell ;  at  least  who,  and  the  heirs  to 
be  gotten  betwixt  them,  shall  be  holden  to  take  on,  assume,  and  use,  in  all  time  there- 
after, the  foresaid  arms  and  surname,  in  manner  above  mentioned :  And  it  is  further 
provided  and  declared,  and  it  shall  be  provided  and  declared  iby  the  infeftments 
to  follow  hereupon.  That  it  shall  nowise  be  leisome  to  any  heir-female  whatsoeyer 
succeeding  to  the  foresaid  lands  and  estate,  by  vutue  of  this  present  disposition  and 
tailzie,  to  alter,  break,  or  infringe  the  samen  tailzie,  nor  to  dispone,  wadset,  or  away  put, 
nor  to  set  in  tack  longer  than  the  setter's  lifetime,  any  of  my  said  living  and  estate ;  nor 
to  contract  debts  thereupon,  nor  do  any  deed  whereby  the  same  or  any  part  thereof,  may 
be  apprised,  adjudged,  or  evicted  from  them;  and  if  it  shall  happen  them,  or  their 
husbands,  or  aires  succeeding,  as  said,  is  to  failzie,"  &c. 

In  virtue  of  this  entail,  die  institute  Thomas,  the  disponee's  grandson,  succeeded  to 
the  estate;  and  upon  his  death,  in  1719,  without  issue,  the  succession  opened  to 
Magdalen  Dalyell,  who  was  eldest  daughter  of  the  entailer's  eldest  son,  and  a  nomi- 
natim  substitute  in  the  deed. 

Sir  James  Dalyell,  the  pursuer,  was  lineal  heir-male  of  this  Magdalen  Dalyell ;  and 
as  he  wished  to  dispose  of  part  of  the  estate,  it  became  necessary  to  ascertain  whether  it 

could  be  produced,  in  the  great  multiplicity  of  such  actions,  where  any  of  them  bad 
been  brought  against  heirs,  or,  if  brought,  sustained. 
But  the  Court  paid  no  regard  to  this  aigument 
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was  in  his  power  to  do  so.  He  accordingly  raised  an  action  of  declarator  against  his 
Ixotheis  and  sisters,  for  the  purpose  of  having  it  found  and  declared,  that  he  ''had 
undoubted  right  to  make  the  said  sale,  and  execute  the  foresaid  minute,  and  that  he  has 
foil  power  to  execute  a  disposition  in  terms  thereof ;  and  that  he  was,  and  is,  not 
pieTented  from  so  doing,  or  from  selling  the  whole  lands  and  estate  of  Binns,"  &c. 

It  was  a  question  in  this  case,  Whether  the  entail  is  vaUd,  or  subsisting  at  all, 
wiiieh  will  form  the  subject  of  another  report ;  but  a  judgment  has  been  pronounced  by 
the  Court  as  to  the  import  of  the  clauses  just  quoted,  upon  considering  informations  for 
the  parties. 

Aigued  for  the  pursuer. 

The  destination  in  this  deed  is  of  a  particular  construction.  It  contains  two  separate 
•nd  distinct  destinations  to  different  series  of  heirs ;  the  one  of  them  direct ;  the  other 
erentnaL  In  both  of  these  destinations,  heirs-male  and  heirs-female  are  called  to  the 
sdccession.  The  first  part  of  the  second  destination  consists  of  two  female  persons,  the 
eotailer's  grand-daughters,  and  their  heirs-male  and  female  respectively  and  distinctly. 
Acoordii^  to  modern  ideas  and  modern  language,  there  is  no  doubt  that  the  whole  of 
this  class  are  heirs-female  of  the  entailer,  beciEiuse  both  the  persons,  therein  called 
wmnaiinij  were  his  heirs-female.  And  [2S3]  in  this  view,  the  prohibitions  imposed 
on  the  heirs-female  would  have  applied  to  all  their  descendants. 

But  this  could  not  have  been  the  view  or  intention  of  the  entailer.  These  prohibi- 
tbns  are  not  imposed  upon  my  heirs-female,  but  upon  tlie  heirs-female. 

The  question  then  is,  In  what  character  is  the  pursuer  called  to  the  estate  ?-^As  to 
this  it  is  evident,  that  he  is  called  as  the  heir-male  of  Magdalen  Dalyell,  and  he  is  not 
called  in  any  other  character.  That  he  is  an  heir-female  of  the  entailer  is  a  circum- 
stance of  no  consequence,  because  he  is  not  called  in  the  destination  as  an  heir-female 
of  the  entailer ;  nor  is  he  any  where  described  or  referred  to  as  such.  The  expression 
lieizig  the  heirs-female,  not  my  heirs-female,  it  cannot  comprehend  any  persons  but  those 
vho  are  called  in  the  character  of  heirs-female,  or  who,  being  called  individually,  might 
appear  to  be  intended  by  the  expression.  If  it  can  be  shewn,  that  the  entailer  meant 
to  comprehend  all  those  who  are  technically  heirs-female  of  his  body,  the  expression 
will  apply ;  but  he  neither  calls  them  his  heirs-female,  nor  the  heirs-female  of  his  body, 
hat  only  the  heirs-female,  which  evidently  reaches  no  farther  than  those  who  are  called 
and  described  as  such  in  the  deed. 

The  pursuer  is  called  as  an  heir-male^  whether  of  one  person  or  another  is  of  no 
coQsequence.  He  is  called  as  an  heir-male  of  the  entailer's  daughter ;  but  so  he  might 
have  been  called  as  heir-male  of  her  husband,  or  of  the  entailer's  cousin,  or  of  a  stranger, 
or  of  any  other  person ;  he  has  no  place  in  the  entail  but  as  an  heir-rnxde,  and  in  that 
ehacacter  he  excludes  the  heirs-female  of  Magdalen  Dalyell,  and  of  the  entailer  himself. 
Hub  alone  would  shew  that  the  term  "  the  heirs-female  "  cannot  apply  in  this  deed  to 
the  pursuer.  There  might  be  many  heirs-female  nearer  than  him  in  this  branch  of  the 
destination ;  but  as  the  heir-male  of  Magdalene  Dalyell,  he  excludes  them  all. 

The  pursuer,  therefore,  has  a  place  in  this  entsdl,  and  he  is  known  in  it  only  and 
expressly  as  the  heir-male  of  Magdalen  Dalyell,  a  nomincUim  substitute.  The  other 
relations  in  which  he  may  stand  to  the  entailer  or  others,  as  descended  or  collateral, 
whether  as  heir-male  or  heir-female,  are  totally  extraneous  both  to  his  rights  and  his 
elaims  under  the  entail;  and  as  to  the  fetters  which  may  be  imposed  on  him,  he 
could  not  make  up  a  title  to  the  estate  but  as  an  heir-male ;  and  if  he  were  served 
n  nearest  heir-female,  the  service  would  be  totally  inept. 

It  was  further  argued  by  the  pursuer,  l^^.  That  whatever  might  be  the  meaning  of 
the  expression,  the  heirs  of  Magdalen  Dalyell  were  omitted  in  the  prohibitory  clause ; 
and,  2dly^  That  heirs-female  meant  female  persons ;  but  the  Court  did  not  go  on  either  of 
these  grounds  in  pronouncing  judgment. 

A^pied  for  the  defenders. 

The  term  "  heirs-female,''  both  according  to  the  meaning  of  the  term  at  the  present 
day,  and  the  signification  in  which  it  was  employed  at  the  time  when  the  entail  in 
question  was  executed,  comprehends  all  persons  connecting  with  the  granter  of  the 
entail  through  a  female.  And  accordingly  it  has  always  been  used  in  this  sense,  in 
contradistinction  to  [284]  the  term  '' heirs-male,"  which  denotes  persons  connected 
entiiely  by  males,  without  any  females  intervening  in  the  line  of  succession. 
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No.  97.        F.C.  N.S.  I.  281.     30  May  1809.     2nd  Div.— Lord  Polkemmet. 

Sir  James  Dalyell,  Bart,  and  Charles  Selkbig,  Pursuers. — Clerk  et  Mbncrieff. 

Egbert  Dalyell  and  Others,  Defenders. — CatJicart  et  A.  Bell. 

Tailzie — Clause. — As  to  the  meaning  of  the  term  heirs-female  in  a  deed  of  entai], 
The  heir-male  of  a  female,  nominaiim  called  as  substitute,  found  not  subject  to  the 
limitations  or  restrictions  imposed  on  heirs  female  by  the  entaO. 

By  deed  of  entail  executed  in  1682,  General  Dalyell  of  Binns,  disponed  his  lands 
and  estate,  "  with  and  under  the  reservations,  conditions,  provisions,  restrictioDB,  and 
limitations,  after  specified,  and  no  otherwise,  to  Thomas  Dalyell,  my  grandchild,  eldest 
lawful  son  procreate  betwixt  the  said  Thomas  Dalyell,  my  son,  and  the  deceased 
Catharine  Drummond,  his  spouse,  and  to  the  Tieirs-male  to  be  procreate  of  the  said 
Thomas  Dalyell,  my  grandchild,  his  body ;  whilk  failing,  to  the  heirs-female  to  be  pro- 
create  of  his  body,  the  eldest  always  secluding  the  rest^  and  succeeding  without 
division:  Whilk  failing,  to  William  Dalyell,  second  son  procreate  betwixt  the  said 
Thomas  Dalyell,  my  eldest  son,  and  the  said  deceased  Catharine  Drummond^  and  the 
heirs-male  of  his  body ;  whilk  failing,  to  the  heirs-female  of  his  body,  the  eldest  always 
secluding  the  rest,  and  succeeding  without  division;  whilk  failing,  to  any  person  or 
persons  that  shall  now  or  any  time  hereafter  be  nominate  and  designed  by  ane  writt 
and  nomination,  to  be  subscribed  with  my  hand,  and  under  such  provisions,  &c.;  and 
failing  of  any  such  nomination,  or  the  same  being  made  and  thereafter  revoked  and 
cancelled,  then  to  Magdalen  Dalyell^  my  grandchild,  eldest  daughter  to  the  said 
Thomas  Dalyell  and  Catharine  Drummond,  and  the  heirs-male  lawfully  to  be  pro- 
create of  her  body :  Whilk  failing  to  the  heirs-feTnale  to  be  procreate  of  her  body, 
the  eldest  always  secluding  the  rest,  and  succeeding  without  division ;  whilk  foiling, 
to  Janet  Dalyell,  youngest  daughter  to  the  said  Thomas  Dalyell  and  Catharine 
Drummond,  and  the  hMrs-nude  lawfully  to  be  procreate  of  her  body ;  whilk  failing,  to 
the  female-heirs  to  be  procreate  of  her  body,  the  eldest  always  secluding  the  resti  and 
succeeding  without  division ;  whilk  failing,  to  Thomas  Dalyell,  my  second  son,  and  &» 
heirs-male,"  &c.,  and  so  on  to  his  other  children ;  *'  whom  all  failing,  to  my  heirs  and 
assignees  whatsoever." 

This  entail  contained  certain  restrictive  clauses :  ''  Providing  always  and  declaring, 
as  it  shall  be  provided  and  declared  by  the  infeftments  [282]  to  follow  hereupon,  that 
if  it  shall  happen  the  said  heirs-female  descending  of  the  said  Thomas  and  William 
Dalyell,  my  grandchildren,  or  Janet  Dalyell,  or  any  others  of  the  heirs-female  above 
specified,  to  succeed,"  &c.  "they  shall  assume  the  name  and  arms,"  &c.  "and  be 
obliged  to  marry  a  gentleman  of  the  surname  of  Dalyell ;  at  least  who,  and  the  heirs  to 
be  gotten  betwixt  them,  shall  be  holden  to  take  on,  assume,  and  use,  in  all  time  there- 
after, the  foresaid  arms  and  surname,  in  manner  above  mentioned :  And  it  is  further 
provided  and  declared,  and  it  shall  be  provided  and  declared  !by  the  infeftments 
to  follow  hereupon.  That  it  shall  nowise  be  leisome  to  any  heir-female  whatsoeyer 
succeeding  to  the  foresaid  lands  and  estate,  by  virtue  of  this  present  disposition  and 
tailzie,  to  alter,  break,  or  infringe  the  samen  teulzie,  nor  to  dispone,  wadset,  or  away  put, 
nor  to  set  in  tack  longer  than  the  setter's  lifetime,  any  of  my  said  living  and  estate ;  nor 
to  contract  debts  thereupon,  nor  do  any  deed  whereby  the  same  or  any  part  thereof,  may 
be  apprised,  adjudged,  or  evicted  from  them;  and  if  it  shall  happen  them,  or  their 
husbands,  or  aires  succeeding,  as  said,  is  to  failzie,"  &c. 

In  virtue  of  this  entail,  the  institute  Thomas,  the  disponee's  grandson,  succeeded  to 
the  estate ;  and  upon  his  death,  in  1719,  without  issue,  the  succession  opened  to 
Magdalen  Dalyell,  who  was  eldest  daughter  of  the  entailer's  eldest  son,  and  a  nomt- 
natim  substitute  in  the  deed. 

Sir  James  Dalyell,  the  pursuer,  was  lineal  hetr-male  of  this  Magdalen  Dalyell ;  and 
as  he  wished  to  dispose  of  part  of  the  estate,  it  became  necessary  to  ascertain  whether  it 


could  be  produced,  in  the  great  multiplicity  of  such  actions,  where  any  of  them  had 
been  brought  against  heirs,  or,  if  brought,  sustained. 
But  the  Court  paid  no  regard  to  this  argument. 
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WBB  in  his  power  to  do  so.  He  aocoidingly  itused  an  action  of  declarator  against  his 
tKothen  and  aistere,  for  the  purpose  of  having  it  found  and  declared,  that  he  "had 
uodoubted  right  to  make  the  said  sale,  and  execute  the  foresaid  minute,  and  that  he  has 
foU  power  to  execute  a  disposition  in  terms  thereof ;  and  that  he  was,  and  is,  not 
prevented  from  so  doing,  or  from  selling  the  whole  lands  and  estate  of  Binns,"  &c. 

It  was  a  question  in  this  case,  Whether  the  entail  is  valid,  or  subsisting  at  all, 
wiiieh  will  form  the  subject  of  another  report ;  but  a  judgment  has  been  pronounced  by 
the  Court  as  to  the  import  of  the  clauses  just  quoted,  upon  considering  informations  for 
the  parties. 

Aigued  for  the  pursuer. 

The  destination  in  this  deed  is  of  a  particular  construction.  It  contains  two  separate 
md  distinct  destinations  to  different  series  of  heirs ;  the  one  of  them  direct ;  the  other 
eventoaL  In  both  of  these  destinations,  heirs-male  and  heirs-female  are  called  to  the 
soeeession.  The  first  part  of  the  second  destination  consists  of  two  female  persons,  the 
estailer's  grand-daughters,  and  their  heirs-male  and  female  respectively  and  distinctly. 
Accordii^  to  modern  ideas  and  modem  language,  there  is  no  doubt  that  the  whole  of 
this  daas  are  heirs-female  of  the  entailer,  because  both  the  persons,  therein  called 
mmUnatim^  were  his  heirs-female.  And  [^3]  in  this  view,  the  prohibitions  imposed 
on  the  heirs-female  would  have  applied  to  all  their  descendants. 

But  this  could  not  have  been  the  view  or  intention  of  the  entailer.  These  prohibi- 
^Ds  are  not  imposed  upon  my  heirs-female,  but  upon  tJie  heirs-female. 

The  question  then  is,  In  what  character  is  the  pursuer  called  to  the  estate  f-^As  to 
this  it  is  evident,  that  he  is  called  as  the  heir-mate  of  Magdalen  Dalyell,  and  he  is  not 
called  in  any  other  character.  That  he  is  an  heir-female  of  the  entailer  is  a  circum- 
stance of  no  consequence,  because  he  is  not  called  in  the  destination  as  an  heir-female 
of  the  entailer ;  nor  is  he  any  where  described  or  referred  to  as  such.  The  expression 
being  Uie  heirs-female,  not  my  heirs-female,  it  cannot  comprehend  any  persons  but  those 
who  are  called  in  the  character  of  heirs-female,  or  who,  being  called  individually,  might 
appear  to  be  intended  by  the  expression.  If  it  can  be  shewn,  that  the  entailer  meant 
to  comprehend  all  those  who  are  technically  heirs-female  of  his  body,  the  expression 
will  apply ;  but  he  neither  calls  them  his  heirs-female,  nor  the  heirs-female  of  his  body, 
bat  only  the  heirs-female,  which  evidently  reaches  no  farther  than  those  who  are  called 
and  described  as  such  in  the  deed. 

The  pursuer  is  called  as  an  heir-male^  whether  of  one  person  or  another  is  of  no 
eoosequence.  He  is  called  as  an  heir-male  of  the  entailer's  daughter ;  but  so  he  might 
have  been  called  as  heir-male  of  her  husband,  or  of  the  entailer's  cousin,  or  of  a  stranger, 
or  of  any  other  person ;  he  has  no  place  in  the  entail  but  as  an  heir-male^  and  in  that 
ehaiacter  he  excludes  the  heirs-female  of  Magdalen  Dalyell,  and  of  the  entailer  himself. 
This  alone  would  shew  that  the  term  "  the  heirs-female  "  cannot  apply  in  this  deed  to 
the  pursuer.  There  might  be  many  heirs-female  nearer  than  him  in  this  branch  of  the 
destination ;  but  as  the  heir-male  of  Magdalene  Dalyell,  he  excludes  them  all. 

The  pursuer,  therefore,  has  a  place  in  this  entail,  and  he  is  known  in  it  only  and 
ezfffessly  as  tiie  heir-malB  of  Magdalen  Dalyell,  a  nomtTioiim  substitute.  The  other 
lelations  in  which  he  may  stand  to  the  entailer  or  others,  as  descended  or  collateral, 
whether  as  heir-male  or  heir-female,  are  totally  extraneous  both  to  his  rights  and  his 
ckims  under  the  entail;  and  as  to  the  fetters  which  may  be  imposed  on  him,  he 
ooold  not  make  up  a  titie  to  the  estate  but  as  an  heir-male ;  and  if  he  were  served 
as  nearest  heir-female,  the  service  would  be  totally  inept 

It  was  further  argued  by  the  pursuer,  1«^,  That  whatever  might  be  the  meaning  of 
the  expression,  the  heirs  of  Magdalen  Dalyell  were  omitted  in  the  prohibitory  clause ; 
and,  Miy^  That  heirs-female  meant  female  persons ;  but  the  Court  did  not  go  on  either  of 
these  grounds  in  pronouncing  judgment. 

Aigued  for  the  defenders. 

The  term  "  heirs-female,"  both  according  to  the  meaning  of  the  term  at  the  present 
day,  and  the  signification  in  which  it  was  employed  at  the  time  when  the  entail  in 
question  was  executed,  comprehends  all  persons  connecting  with  the  grantor  of  the 
entail  through  a  female.  And  accordingly  it  has  always  been  used  in  this  sense,  in 
contradistinction  to  [284]  the  term  "heirs-male,"  which  denotes  persons  connected 
entiiely  by  maLes,  without  any  females  intervening  in  the  line  of  succession. 
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Accordingly  the  pursuer  stands  in  this  situation.  He  possesses  the  estate  as  being 
descended  from  his  great-grandmother,  Ms^dalen  Dalyell,  and  therefore,  in  every  sense 
of  the  term,  he  is  an  heir-female,  just  as  much  as  Magdalen  Dalyell  herself,  through 
whom  he  derives  his  right  to  the  estate. 

As  to  the  argument,  that  the  prohibitions  apply  only  to  the  heirs-female  of  the 
substitutes,  and  not  to  the  female  substitutes  themselves,  it  is  clearly  destitute  of  foun- 
dation. In  speaking  of  the  heirs  of  entail,  the  entailer  always  means  his  own  heirs  of 
entail,  and  nothing  else.  The  substitutes  were  his  heirs  under  the  entail ;  and  the 
clause  declares,  '*  That  it  shall  nowise  be  leisome  to  any  heir-female  whatsoever  succeeding 
to  the  foresaid  lands  and  estate  by  virtue  of  this  present  disposition  and  tailzie,  to  alter, 
bruik,  or  infringe,''  &c,  which  certaiuly  applies  to  all  heirs-female  whatsoever  in  the 
most  general  and  comprehensive  sense  of  that  term,  and  must  of  necessity  include  the 
pursuer  as  descended  from  Magdalen  Dalyell. 

One  Judge  (Lord  Newton)  thought  that  the  restrictions  applied  to  the  female 
substitutes  themselves  as  well  as  to  their  heirs-female,  and  on  that  ground  his  Lordship 
was  for  dismissing  the  action. 

The  rest  of  the  Court,  however,  were  of  opinion,  that  the  restrictions  did  not  apply 
to  the  pursuer  for  the  reason  expressed  in  their  interlocutor  (30bh  May  1809) : — **  Ths^ 
the  pursuer.  Sir  James  Dalyell,  being  the  heir-mdle  of  Magdalen  Dalyell,  who  was 
called  to  the  succession  by  the  entail  1682,  not  as  an  heir-female,  but  as  a  nominaiim 
substitute,  is  not  subject  to  the  restrictions  imposed  by  said  entail  on  heirs-female; 
but^  sustain  the  defences  founded  on  the  entail  1723;  and  therefore  assoilzie  the 
defenders."  

No.  98.        F.C.  N.S.  I.  285.     31  May  1809.     2nd  Div.— Lord  Robertson. 

JiLNET  and  Ann  Stewart,  Pursuers. — OUlies  et  Skene. 
James  Stewart,  Defender. — D,  M'Farlane, 

Heir  and  ExectUor, — An  heir  is  obliged  to  give  in  a  state  of  his  father's  funds  to  enable 
the  younger  children,  having  the  right  of  election,  to  determine  whether  they  will 
abide  by  what  is  left  them  in  a  testamentary  deed,  or  claim  their  legal  provisions. 

John  Stewart^  merchant  in  Greenock,  died  after  making  a  settlement,  in  which  he 
disponed  certain  lands,  &c.  to  his  son,  and  left  a  certain  provision  in  favour  of  his 
daughters.  After  his  death,  the  daughters,  Janet  and  Ann  Stewart,  brought  an  action 
of  reduction,  count,  reckoning,  and  payment,  against  their  brother  James.  They  failed 
in  the  reduction ;  and  going  on  to  the  other  points  of  the  cause,  they  were  at  a  loss 
whether  to  repudiate  the  settlement,  and  betake  themselves  to  their  claim  of  legitim  or 
not.  For  this  purpose,  they  called  upon  the  defender,  who  had  intromitted,  to  give  in 
a  state  of  his  late  father's  affairs,  to  enable  them  to  make  their  election.  This  he 
refused  to  do,  on  the  ground  that  they  must  first  repudiate  the  settlement,  and  betake 
themselves  to  their  claim  of  legitim,  before  they  were  entitled  to  call  for  any  such 
account.  On  this  point,  the  interlocutor  of  the  Lord  Ordinary  was  as  follows  :  '*  And 
in  respect  the  pursuers  do  not  at  present  insist  in  their  claim  of  legitim,  finds.  That  they 
are  not  entitled,  in  hoc  statu,  to  call  upon  the  defender  to  give  in  any  condescendence 
of  the  funds  belonging  to  his  father  at  the  time  of  his  decease;  reserving  to  the 
pursuers,  in  the  event  of  their  afterwards  claiming  their  legitim,  to  call  for  such  conde- 
scendence, and  reserving  to  the  defender  in  said  event  all  defences  against  the  claim  of 
legitim  founded  on  the  alleged  homologation  of  the  pursuers,  or  otherwise." 

The  case  was  brought  under  review  by  a  petition  and  answers ;  and  on  advising 
them,  it  was  the  opinion  of  the  Court,  that  the  interlocutor  of  the  Ordinary  'was 
erroneous.  It  was  observed,  that  the  defender  desired  the  pursuers  to  make  an  election, 
and  at  the  same  time  desired  them  to  do  it  in  the  dark,  which  was  equivalent  to 
hindering  them  from  making  an  election  at  all. 

The  Court  altered  the  interlocutor  as  to  this  point,  and  remitted  to  the  Ordinary  to 
proceed  in  the  other  points  of  the  cause. 

^  This  part  of  the  interlocutor  was  reclaimed  against.  The  Court  have  altered^  and 
a  particular  account  of  it  will  be  given  with  the  reports  for  1809-10. 
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Xa  99.     F.C.  KS.  I.  286.     31  May  1809.     2nd  Div.— Lord  Meadowbank. 

John  Wilson  and  Attorney,  Pursuers. — Thomson  and  Baird, 

Captain  Egbert  Smart,  Defender. — Corbet. 

EeriioiHe  and  Moveable — Oompetition  between  Inhibition  and  Arrestment. — Where 
trustees  are  in  possession  of  heritable  property,  what  the  proper  diligence  to  attach 
the  right  of  the  truster's  heir,  or  residuary  legatee  ? 

Mr.  Smart  Tenant,  a  native  of  Scotland,  who  was  resident  in  Gampvere,  executed  a 
settlement  in  the  form  of  a  trust^eed.  He  disponed  his  whole  estate,  heritable  and 
moveable,  to  certain  trustees,  whom  foiling,  to  his  son  James  and  his  daughter  Margaret, 
for  the  purposes  of  the  trust.  These  were,  1^^,  To  pay  his  debts  ;  2dlyy  To  lay  out  a 
som  in  security  for  a  jointure  to  his  wife  ;  and,  Sdly^  To  divide  the  residue  among  his 
children  and  grandchildren,  viz.  three-fourths  to  his  childrien,  James  and  Margaret, 
equally,  and  the  remaining  fourth  to  the  children  of  a  daughter  deceased.  The  deed 
gave  a  power  to  sell ;  and  the  estate  conveyed  consisted  partly  of  moveables,  partly  of 
heritable  property,  viz.  some  houses  in  Edinburgh,  and  a  small  field  near  Musselburgh. 
The  trostees  entered  upon  their  office,  and  made  up  their  title  to  the  feudal  property, 
hj  charging  James  Tenant,  the  son,  to  enter  heir  in  general  to  his  father ;  and  on  his 
lennnciation,  by  leading  an  adjudication  in  implement,  upon  which  they  obtained  a 
charter,  and  were  infef t. 

The  trustees  changed  the  nature  of  part  of  the  funds  from  moveable  to  heritable 
oftener  than  once.  James,  the  son,  and  one  of  the  residuary  legatees,  contracted 
seveEal  debts,  and  his  creditors  proceeded  to  attach  his  interest  in  the  hands  of  the 
trustees.  At  this  time  the  subject  was  in  form  all  heritable,  and  the  field  at  Mussel- 
burgh remained.  WOson  raised  an  inhibition  both  against  James  Tenant  and  against 
the  trustees ;  and  Smart  executed  an  arrestment  of  James  Tenant's  interest  in  their 
hands.  The  trustees,  disregarding  the  inhibition,  sold  the  said  field,  and  uplifted  an 
heritable  debt,  upon  which  Wilson  executed  a  subsequent  arrestment  of  the  funds  now 
rendered  moveable. 

To  determine  the  claims  of  the  parties,  the  trustees  brought  an  action  of  multiple- 
poinding ;  and  the  Lord  Ordinary  (Meadowbank)  found,  "  That  the  interest  of  James 
Tenant  in  the  funds  in  the  hands  of  the  trustees  was  attachable  by  arrestment,  but 
Qot  by  inhibition."  Against  this  interlocutor  Wilson  gave  in  a  petition  to  the  Court ; 
Ukd  [287]  pleaded  :  That  the  interlocutor  of  the  Ordinary  proceeded  on  the  supposition 
that  Tenant's  right  to  the  subject  in  the  hands  of  the  trustees  was  moveable.  But  "  the 
distinction  of  heritable  and  moveable  is  derived  to  rights  and  obligations  as  the 
matter  thereof  is  heritable  or  moveable," — Stair,  b.  2,  tit.  1,  s.  3. — It  is  not  disputed, 
that  when  the  inhibition  was  used,  the  subject  was  wholly  heritable. 

It  is  conceded,  that  the  execution  of  a  trust  inter  mvoSf  for  the  purpose  of  distribu- 
tion among  onerous  creditors,  does  not  alter  the  nature  of  their  claims  against  the 
original  debtor.  The  trustee  is  only  a  hand  substituted  for  the  purpose  of  more  easy 
vA  speedy  distribution.  But  a  deed  of  settlement  in  trusty  executed  mortis  causa  in 
&Tour  of  an  heir,  gives  operation  to  a  set  of  principles  of  a  different  nature.  It  is  the 
deed  of  settlement  that  creates  the  right  in  favour  of  the  heir,  and  the  right,  which  is 
conveyed,  must  derive  its  legal  form  and  character  from  those  of  the  subjects  in  which 
his  interest  is  thus  created.  The  granter  is  completely  divested  before  the  deed  can 
operate ;  and  the  operation  of  a  trust,  in  such  circumstances,  is  not  merely  to  give  the 
heir  a  personal yii«  erediti  against  the  trustees,  but  to  give  him  a  right  to  the  subjects  of 
the  trusty  whether  real  or  personal,  subjected  only  to  the  limitation  or  condition  of  a 
particQlar  mode  of  management  In  the  first  kind  of  trusts,  the  trustee  comes  in  place 
of  the  tmster ;  but  in  this  last  kind,  he  comes  in  place,  not  of  the  truster,  but  of  the 
heir  or  heirs  in  whose  favour  the  deed  is  conceived.  On  these  principles,  the  nature  of 
the  interest  of  an  heir,  in  the  subjects  of  a  trust,  depends  upon  the  actual  form  of  the 
subjects  at  the  time,  and  the  corresponding  form  of  diligence  must  be  used  the  same  as 
it  no  trust  had  intervened.  This  principle  is  established  in  the  case  of  succession. 
Dune  against  Goutts,  30th  November  1791. 

Answered :  It  is  admitted,  that  in  the  case  of  a  trust  right  for  the  behoof  of  creditors, 
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the  competent  diligence  for  attaching  the  proportion  of  each  creditor,  is  arrestment  in 
the  hands  of  the  trostee,  although  the  estate  be  composed  of  heritable  subjects.  It  was 
80  decided  in  the  case  of  Grierson  against  Ramsay,  25th  February  1780. — But  a  diatano- 
tion  is  attempted  to  be  drawn  in  the  case  of  a  trust<leed  executed  mortis  coma  ;  such  a 
distinction  cannot  be  rested  upon  any  solid  foundation.  The  truster,  in  both  instances, 
is  completely  divested  before  the  trust  right  can  have  operation.  In  a  trust  moriis 
cattsoj  the  character  of  heir  is  necessarily  excluded,  and,  in  the  present,  it  was  judicially 
renounced. 

The  petitioner  has  used  two  inhibitions;  one  against  the  trustees,  and  another 
against  Tenant ;  but  both  are  inept.  As  to  the  trustees,  1  sty  They  were  not  indebted  to 
him ;  2(1^  They  have  contracted  no  new  obligation  in  contempt  of  the  inhibition  ;  and 
in  disposing  of  the  heritable  subject,  have  only  proceeded  in  the  discharge  of  tibsi 
obligation  l£ey  undertook  by  accepting  the  trust.  As  to  the  other  inhibition  against 
Tenant,  his  claim  against  them  was  only  £lju8  crediti.  He  could  have  made  it  effectoai 
in  no  other  way  than  by  an  ordinary  action  ;  and,  after  all,  it  might  have  amounted  to 
nothing,  for  the  whole  subject  might  have  been  required  to  discharge  the  debts.  The 
case  of  Ramsay  shews  that  such  a  claim  does  not  require  or  admit  an  adjudication.  At 
any  rate  an  inhibition  can  do  nothing,  which  is  not  an  attaching,  but  merely  a  pro- 
hibitory diligence.  By  it  he  was  interpelled  from  contracting  any  new  [288]  debts  or 
subsequent  obligations  by  which  his  estate  might  be  carried  off  to  the  prejudice  of  the 
inhibitor ;  but  he  has  not  done  so.  The  respondent's  diligence  proceeds  upon  an  old 
debt;  and  it  is  an  arrestment,  because  that  was  the  only  competent  mode  left  for 
attaching  his  interest  in  the  hands  of  the  trustees. 

At  advising,  one  Judge  thought  the  interlocutor  of  the  Lord  Ordinary  erroneous. 
But  the  prevailing  opinion  was  otherwise.  The  question  was  taken  up  as  a  case  of 
nicety.  Much  would  depend  upon  the  shape  of  the  deed,  and  the  purposes  of  the  trosl 
In  some  cases,  notwithstanding  the  execution  of  a  trust-deed,  the  heir  of  the  truster  was 
allowed  to  make  up  titles  and  vote  as  a  freeholder.  But  in  this  case  the  trustees  had 
unlimited  management  and  controul,  and  for  an  unlimited  time.  The  heir  could  not 
have  brought  an  action  against  them  for  the  specific  subject.  The  first  purpose  of  the 
trust  was  to  pay  debt ;  and  it  might  have  been  necessary  to  sell  the  whole  for  that  end. 
The  decisions  pointed  at  a  distinction.  The  case  of  Durie  and  Goutts  was  a  question 
of  succession,  and  the  subjects  were  heritable  at  the  time.  But  there  may  be  many 
subjects  heritable  as  to  succession,  and  moveable  as  to  diligence,  such  as  bonds  seclud- 
ing executors  and  heirship  moveables.  The  case  of  Grierson  and  Ramsay  was  thought 
an  authority  which  was  not  infringed  upon  by  the  other  decision. 

The  Lord  Ordinary,  Meadowbank,  said,  that  he  had  been  aware  of  the  difficulty ; 
and,  in  pronouncing  his  interlocutor,  proceeded  upon  the  ground  that  inhibition  was 
inept.  It  could  not  tie  up  the  hands  of  the  trustees,  and  was  inadequate  to  prevent 
them  from  selling.  It  might  prevent  Tenant  contracting  future  debts,  but  this  was  a 
past  one.  It  was  not  an  attaching  diligence,  and  could  not  carry  his  interest  in  the 
hands  of  the  trustees.  Had  Wilson  begun  by  citing  the  trustee  in  a  summons  of  ad- 
judication, and  thus  rendering  the  subject  litigious,  he  would  not  have  thought  himself 
at  liberty  to  disregard  the  case  of  Durie  and  Goutts ; — ^but  here  it  did  not  apply  ; — or, 
had  Wilson  been  a  prior  adjudging  creditor,  the  case  would  have  been  altogether 
different,  and  he  would  have  been  inclined  to  prefer  him.  But  here  there  was  room  for 
personal  diligence,  and  the  jus  crediti  was  sufficiently  attached  by  arrestment. 
The  Court  adhered  to  the  Lord  Ordinary's  interlocutor  (16th  February  1809). 
Against  this  judgment  a  reclaiming  petition  was  presented,  arguing  that  the  trust- 
deed  was  only  a  family  settlement ;  that  James  Tenants  right  as  heir  remained,  not- 
withstanding the  intervention  of  trustees,  and  that  their  infeftment  was  his  infeftment 
— Dirleton's  Doubts,  and  Stewart's  Ans.  Title  Trustees  in  Infeftments. — This  principle 
is  acknowledged  in  questions  regarding  the  right  to  be  enrolled  as  a  freeholder. — 
Donaldson  and  others  against  Grant,  11th  March  1786. — Also,  Campbell  against  Spiers, 
14th  December  1790. — In  addition  to  the  case  already  quoted  of  Durie  and  Coutis, 
there  is  the  case  of  Davidson  against  Kyde,  20th  December  1797,  affirmed  on  appeal, 
in  which  it  was  found  that  money  [289]  remitted  by  a  gentleman  in  India,  and  lent 
out  by  his  attorneys  upon  an  heritable  bond,  payable  to  them  for  his  behoof,  was  thus 
rendered  an  heritable  estate  in  his  person,  and  as  such  could  not  be  disposed  of  by 
testament. 
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It  is  conceded  that  James  Tenant's  right  could  only  be  made  effectual  by  a  personal 
actioD.  Bat  that  is  no  test  as  to  its  nature.  If  A.  sells  his  estate  to  B.,  and  dispones, 
bat  irithout  procuratory  and  precept,  B.  can  only  make  his  right  effectual  by  a  personal 
action,  but  in  no  point  of  view  is  his  interest  in  that  estate  reckoned  moveable. 

Holding  it,  therefore,  as  established,  that  James  Tenant's  right  to  the  heritable 
sabjects  in  the  hands  of  the  trustees  was  of  an  heritable  nature,  it  was  a  fit  subject  for 
diligenoe  applicable  to  heritage,  and  arrestment  was  incompetent.  But  it  is  said  in- 
hibition is  inept^  because  it  is  only  a  prohibitory  and  not  an  attaching  diligence. 
Neither  is  arrestment  an  attaching  dUigence,  for  it  is  only  by  a  decree  of  furthcoming 
that  the  subject  can  be  transferred.  But  inhibition,  as  to  heritage,  has  precisely  the 
same  effect  with  arrestment  in  moveables.  It  ties  up  and  renders  the  subject  litigious, 
till  diligence  competent  to  transfer  it  can  be  used. — Erskine^  b.  iii.,  tit.  6,  s.  8. — Stair, 
b.  iv.,  tit  50,  8.  24. — Also  b.  iii.,  tit.  1,  s.  42. — See  cases  cited  in  Diet.  vol.  i.  p.  550. 

Upon  these  principles,  the  sale  might  be  reduced  ex  capite  inhtbitionis,  and  an  ad- 
judication led.  Or  what  is  more  common,  the  price  ought  to  be  held  as  a  surrogcUum 
for  the  subject^  and  that  advantage  given  to  every  one  which  his  diligence  would  entitle 
bim  to,  had  it  been  followed  forth.  I*  is  upon  that  principle  that  rankings  generally 
proceed,  because  if  each  creditor  pushed  his  diligence  as  far  as  it  would  go,  the  common 
eobject  would  be  destroyed  by  expences,  and  no  advantage  produced  to  any  one. 

This  petition  was  allowed  to  be  seen  and  answered  (9th  March).  But  a  mutual 
applieation  was  afterwards  made  to  the  Court,  stating  that  the  parties  had  settled  the 
ease,  and  piaying  to  be  ranked  pari  passu,  which  was  accordingly  done. 


No.  101.  F.C.  N.S.  I.  290.     3  June  1809.     let  Div. 

Gbokge  Macpherson  Grant,  Petitioner. — A.  Gillies. 

Process. — ^Where  several  defenders  are  called  jointly  in  a  process,  and  the  indtieicB  of 
the  sommoiiB  have  run  against  one  of  them,  and  not  against  the  rest,  it  is  incom- 
petent for  the  keeper  of  the  Minute-Book  to  give  out  a  protestation  till  the  inductee 
against  the  whole  defenders  have  expired. 

Dame  Mary  Forbes  raised  an  action  of  reduction  of  the  tailzie  of  the  estate  of 
Ballindalloch,  in  which  the  petitioner,  who  was  the  heir  in  possession,  and  certain  sub 
fltitates  of  entail  were  convened  as  defenders. 

The  days  to  which  the  petitioner  was  cited  to  appear  were  the  12th  and  19th  May ; 
QD  ike  23d  May  he  put  up  a  protestation  at  the  Minute-Book  for  not  calling,  inrolling, 
and  insisting ;  and  eight  days  thereafter  applied  to  the  keeper  of  the  Minute-Book  to 
give  out  the  protestation  for  the  purpose  of  being  extracted. 

Eat  the  summons  having,  in  the  meantime,  been  produced  at  the  Minute-Book,  the 
keeper  had  entered  a  caioeai  on  the  margin  of  the  principal  Minute-Book,  that  the  inducia 
bad  not  run  against  certain  of  the  defenders ;  and  on  this  ground  refused  to  give  out 
tb«  protestation. 

A  petition  was  presented,  craving  the  Lords  to  ordain  the  keeper  of  the  Minute- 
Book  to  give  out  the  protestation ;  but  the  Lords  (3d  June  1809)  refused  the  petition. 


Na  102.        F.C.  N.S.  L  291.     6  June  1809.     2nd  Div.— Lord  Newton. 

Mis.  Hslen  Gibson  and  David  Anderson  Gibson,  her  Husband,  Pursuers. — 

J.  Clerk. 

William  Scoon,  Defender. — Skene  et  H.  Erskine. 

Minority  and  Lenon — BedituHcn. — A  married  woman  under  age  found  entitled  to  be 
restored  against  deeds  done  with  consent  of  her  husband  to  her  lesion. 

Thia  was  an  action  of  reduction  brought  by  Mrs.  Gibson  and  husband,  to  set  aside 
certain  leases  granted  by  her  of  part  of  her  estate  of  Pentland,  during  the  subsistence  of 
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a  former  marriage  with  Mr.  Dewar  Masterton.  These  leases  were  granted  while  she 
was  yet  a  minor,  but  with  consent  of  her  then  husband. 

The  previous  question  occurred,  how  far  a  married  lady,  minor,  acting  with  conaent 
of  her  husband,  was  entitled  to  the  benefit  of  restitution  on  the  head  of  minority  and 
lesion.  Memorials  were  ordered  by  the  Court  on  the  whole  cause,  but  principally  with 
a  view  to  the  discussion  of  this  question. 

It  was  urged  by  the  pursuers,  that  no  reason  appears,  either  on  principle,  or  from 
authority,  why  married  women,  under  age,  should  be  placed  in  a  different  situation  from 
all  other  minors  with  regard  to  the  ben^t  of  restitution.  It  is  true,  that  a  women  by 
her  marriage  comes  under  the  guardianship  of  her  husband,  by  whose  advice  it  is  neces- 
sary she  should  act  in  all  matters  concerning  her  own  property ;  but  it  will  be  remem- 
bered that  the  concurrence  of  guardians,  to  the  minor's  deed,  is  no  bar  to  the  reduction 
in  other  cases ;  and  upon  the  same  principle  the  husband's  concurrence,  in  that  character, 
should  be  equally  unavailing. 

But,  further,  there  are  stronger  reasons  why  a  minor  wife  should  not  be  cut  off  from 
the  benefit  of  restitution,  than  in  the  ordinary  cases.  A  father  is  likely  to  appoint,  and 
even  a  minor  to  chuse  curators,  more  fit  for  the  discharge  of  that  duty,  tban  the  hus- 
band who  has  been  the  choice  of  a  girl  under  age.  In  the  ordinary  case  a  minor  can 
only  be  swayed  by  the  advice  of  his  curators.  But  a  minor  wife  is  liable  to  be  influenced 
by  affection,  by  reverence  for  her  husband,  or  even  by  fear,  to  concur  in  transactions 
which,  in  her  unbiased  judgment,  she  would  condemn.  In  such  a  situation  the  weak- 
ness and  immaturity  of  a  minor  is  in  a  peculiar  manner  liable  to  be  turned  to  her  dis- 
advantage. 

[292]  A  gift  between  spouses  is  at  any  time  revocable.  If  the  wife  is  thus  pro- 
tected, in  some  cases,  after  she  is  of  age,  it  is  more  requisite  that  she  should  be  so,  in  all 
cases,  during  her  minority.  It  is  also  more  easy  for  the  husband,  by  the  intervention  of  a 
third  party,  to  become  aaetor  in  rem  suam^  than  for  an  ordinary  curator.  The  lady  dar- 
ing her  minority  ought,  therefore,  to  be  at  least  equally  protected.  That  the  character- 
istics of  minority  are  not  effaced  by  marriage  is  shewn  in  this,  that  a  wife  while 
minor  cannot,  even  with  consent  of  her  husband,  execute  a  deed  mortis  causa  disposing 
of  heritage,  which  she  may  do  when  she  becomes  of  age. 

The  practice  of  other  European  countries  are  in  conformity  to  these  principles. — 
Voet^  lib.  iv.,  tit.  4,  s.  9,  as  also  the  authorities  in  our  own  law.  In  Erskine,  though  he 
has  not  expressed  it  in  so  many  words,  the  implication  is  direct. — B.  i.,  tit.  6,  s.  23. 
The  question  has  also  been  frequently  decided  by  the  Court.  M'Gill  against  Ruthven. 
Stair, — Garmichael  against  Sinclair,  24th  February  1698.  Fount, — and  Chalmers 
against  Lyll's  creditors,  July  14,  1710, — and  12th  November  1714. — Rep.  by  Fount. — 
Forbes,  p.  432. — Dalrymple,  and  jB?*Mce,  vol.  i.  No,  5,  No.  18,  and  No.  70. 

The  only  authority  adduced  on  the  other  side  is  a  passage  from  Bankton  (to  be  after- 
wards quoted) ;  but  it  is  of  no  avail.  His  meaning  is  that  a  wife,  though  in  many  cases 
in  the  same  situation  as  a  minor,  has  not  the  benefit  of  restitution.  But  the  case  of  a 
wife  being  at  the  same  time  a  minor  was  not  in  his  consideration. 

It  was  on  the  other  hand  argued  for  the  defender,  that  in  this  case  there  were  in 
reality  no  authorities  in  our  law.  All  the  cases  quoted  related  merely  to  marriage-con- 
tracts, where  the  husband  alone  was  concerned ;  and  in  these  the  Court  proceeded  with 
the  greatest  doubt  and  difficulty ;  and  in  the  two  first,  particularly,  the  contracts  were 
rather  rectified  than  set  aside.  This  question  seems  to  have  occurred  to  Erskine  as  a 
matter  of  difficulty.  After  stating  that,  in  postnuptial  contracts  and  other  rights  granted 
in  favour  of  the  husband,  there  lb  no  need  of  any  formal  interposition  of  bis  authority 
to  validate  them,  he  adds,  "  This  doctrine  is  universally  held  to  be  just  where  the  wife 
is  major ;  but  if  she  be  minor,  it  admits  of  a  doubt  whether  she  can  execute  any  deed 
in  her  husband's  favour,  since  no  minor  has  a  power  of  granting  deeds  without  the  con- 
sent of  his  curator,  and  no  curator  to  a  minor  can  be  auctor  in  rem  suam"  The  pas- 
sage from  which  the  pursuer  attempts  to  draw  her  implication  is  then  added :  "  There  is 
this  difference  between  the  curatory  of  a  husband  and  that  to  a  minor,  that  the  wife's 
contracts  after  majority  authorised  by  her  husband  are  not  only  valid,  but  not  subject 
to  challenge  upon  lesion. — B.  i.,tit.  6,  s.  23."  Now,  says  the  pursuer,  from  this  passage 
it  may  be  implied  that  Mr.  Erskine  thought  a  wife's  contract  might  be  challenged  be/are 
majority  upon  lesion.  But  as  there  is  not  only  the  very  same  point  involved  in  this 
passage  that  is  spoken  of  with  doubt  in  the  preceding,  but  also  a  much  more  difficult  one 
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m.  the  effect  of  such  contracts  when  the^u^  terHi  [293]  intervenes,  it  is  quite  impos- 
dUe  to  extract  from  it  any  thing  like  a  deliberate  opinion.  Lord  Bankton  does  not 
seem  to  have  anticipated  any  such  question  as  the  present:  He  observes,  that  "Although 
a  wife  ia  tub  eura  mariti^  and  the  husband  is  termed  her  curator,  yet  her  case  differs 
much  from  that  of  a  minor  having  curators.  A  wife  is  never  restored  upon  the  head  of 
lesion,  though  her  whole  estate  should  be  disponed  by  her,  with  consent  of  her  husband, 
to  a  stranger,  for  payment  of  her  husband's  debts,  but  she  may  insist  against  the  bus- 
land  or  bis  heirs  for  the  value  of  the  subject  as  bein^  a  donation  to  him  in  as  far  as  his 
debt  was  thereby  paid,  which  is  otherwise  in  minors.'' — Vol.  i.  p.  17. 

The  privilege  of  restitution  is  given  to  minors,  propter  infirmum  (etatis  concilium 
muUis  eaption^nu  suppontum,  multorumque  insidiia  expositum.  It  is  an  equitable 
relief  which  has  been  adopted  into  the  law  of  this  and  other  European  countries  from 
the  Roman  law ;  but  no  such  question  as  the  present  could  occur  in  that  law,  because 
there  marriage  was  not  attended  with  the  same  effects  as  in  ours.  The  wife  did  not 
eooie  m  poiestaiem  m'rt,  but  remained  subject  to  the  pcUria  potestas,  or  became  aui  juris. 
Bat  here  the  person  of  the  wife  is  in  some  degree  sunk  by  her  marriage ;  the  husband 
atqoires  the  uncontrolled  management  of  her  personal  estate,  which  he  may  squander  to 
any  extent;  and  his  power  over  her  heritable  property  is  little  less  limited,  since 
whether  she  be  minor  or  not  he  may  do  every  bjcX,  connected  with  it,  the  effect  of  which 
tenoinates  with  the  marriage.  One  of  the  consequences  of  the  marriage  of  a  female 
minor,  is,  that  the  office  of  her  curators  expires,  and  she  passes  into  the  power  of  the 
huahand.  He  is,  from  a  kind  of  analogy,  styled  her  curator ;  and  it  is  from  this  term 
having  been  applied  to  a  power  of  a  much  more  important  nature  enjoyed  by  the 
hoshflmd,  that  any  difficulty  has  arisen  upon  the  present  question. 

A  very  guarded  and  limited  authority  has  been  given  to  an  ordinary  curator.  The 
law  has  taken  every  step  to  prevent  him  from  injuring  his  ward ;  and  seeing,  at  the 
■me  time,  that  there  was  no  inducement  to  make  him  very  zealous  in  furthering  the 
interest  of  the  minor,  has  granted  the  benefit  of  restitution.  But  in  respect  to  a 
hnahand,  every  thing  is  the  reverse;  in  him  the  law  places  the  most  unbounded 
confidence,  and  has  bestowed  upon  him  the  most  extensive  powers,  with  every  induce- 
ment to  exercise  them  beneficially.  In  the  exercise  of  these  powers,  when  dealing  with 
third  parties,  it  cannot  be  pretended  that  he  will  be  less  attentive  to  the  interest  of  a 
wife  when  she  is  within,  than  when  she  is  beyond  the  years  of  minority.  There  is, 
Aerefore,  no  need  for  the  extraordinary  remedy  of  restitution.  The  ai^uments  on  the 
oiher  aide  proceed  on  the  principle  that  there  ought  to  be  a  jealously,  not  only  of  the 
poww,  but  of  the  zeal  and  understanding  of  the  husband,  than  which  nothing  can  be 
more  inconsistent  with  the  genius  of  our  law. 

At  advising,  the  Lords  were  unanimously  of  opinion,  both  from  the  reason  of  the 
^iing  and  from  the  authorities,  that  a  married  lady,  minor,  was  entitled  to  the  benefit 
ol  restitution.  The  following  interlocutor  was  pronounced:  "The  Lords  repel  the 
defence  founded  on  the  plea  that  the  deeds  of  a  married  woman,  if  granted  with  the 
consent  of  her  [294]  husband,  are  not  reducible  on  the  head  of  minority  and  lesion,  but 
sustain  the  other  defences,  &c." 

The  first  part  of  this  interlocutor  was  acquiesced  in. 


Ko.  103.        F.C.  N.S.  L  294.     6  June  1809.     2nd  Div.— Lord  Newton. 

James  Aitken,  Petitioner. — CcUhcart. 

Fraud'-Bankrupt — Process. — ^Action  at  common  law  by  the   trustee  on  a  bankrupt 
estate  against  the  bankrupt^  to  compel  him  to  account,  not  competent. 

Adam  Eennie  and  Adam  Watt  carried  on  business  under  the  firm  of  Adam  Eennie 
&  Company,  as  com-meichants,  in  Grahamstone,  from  summer  1803  till  May  1807. 

In  May  1807  they  stopped  payment.  At  this  time  there  were  claims  against  them 
to  the  extent  of  L.  17,000 ;  and  the  value  of  the  funds  made  over  to  the  petitioner,  who 
was  appointed  trustee  on  their  estate,  was  said  to  be  only  L.1000. 

The  bankrupts  had  obtained  personal  protections ;  and  as  the  trustee  suspected  that 
cneof  tiiem  meant  to  leave  the  country  with  the  remainder  of  the  funds,  he  endeavoured 
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to  get  the  pTotection  withdrawn.  It  was  found  that  the  statutes  contained  no  provision 
for  this  purpose ;  and  the  trustee  applied  for  a  warrant  to  incarcerate  that  partner,  Adam 
Kennie,  on  a  charge  of  fraudulent  bankruptcy.  This  is  a  bailable  offence ;  and  Rennie's 
father  became  bound,  as  cautioner  for  him,  in  the  sum  of  L.300  sterling,  the  highest 
bail  exigible  from  a  person  of  his  rank  under  the  Act  1701.  The  trustee  then  applied 
for  a  medUaiiane  fugm  warrant,  which  was  granted ;  and  Rennie's  father  again  became 
bail  for  him  to  the  extent  of  L.4000 ;  and  two  bills  of  suspension  and  liberation  at  his 
instance,  complaining  of  the  incineration  as  illegal,  were  refused  on  23d  and  28th 
September  1807. 

In  order  that  he  might  obtain  some  benefit  for  the  creditors  of  the  bankrupts,  from 
this  bail  bond,  the  trustee  commenced  an  action  at  common  law  against  Adam  Rennie, 
stating,  "  That  in  tbe  course  of  the  sequestration,  it  has  appeared  that  the  debts  that 
were  due  by  the  said  Adam  Rennie  &  Company  amount  to  about  L.  17,000  sterling, 
and  the  funds  surrendered  by  them  to  the  pursuer,  as  trustee,  are  only  about  KIOOO 
sterling ;  and  the  said  Adam  Rennie  and  Adam  Watt  [296]  have  not  given  any  account 
of  the  enormous  deficiency  of  L.  16,000,  which  they,  or,  at  least,  Adam  Rennie,  the  acting 
partner  of  the  Company,  is  bound  to  do  to  the  pursuer,  as  trustee  on  the  sequestrated 
estates ; "  and  concluding,  "  that  they  should  be  decerned  and  ordained  to  render  a  just 
and  true  account  to  the  pursuer,  as  trustee  foresaid,  of  the  deficiency  of  the  fund  of  the 
said  Company  of  Adam  Rennie  and  Company,  and  to  make  payment  to  the  pursuer  of 
the  sum  of  L.  16,000  sterling,  or  such  other  sum  as  may  be  found  by  decreet  aforesaid 
not  properly  accounted  for  by  them." 

Lord  Newton,  Ordinary,  pronounced  this  interlocutor :  "  Finds^  That  no  decree  can 
issue  upon  the  present  siunmons  as  it  stands:  Therefore,  dismisses  the  same,  and 
decerns ;  reserving  to  the  trustee  to  bring  an  action  for  constituting  the  debts  of  the 
creditors." 

A  meeting  of  creditors  was  called,  where  a  resolution  was  entered  into  approving  of 
the  trustee's  conduct,  and  formally  investing  him  with  all  right  and  power  competent  to 
the  creditors  themselves,  to  compel  the  bankrupt  to  account  Upon  this  a  representa- 
tion was  presented,  which  having  been  followed  with  answers,  the  Lord  Ordinary 
pronounced  this  interlocutor  (May  12,  1809) :  "  In  respect  the  Bankrupt  Act  has  pointed 
out  a  certain  course  of  proceedings,  whereby  the  trustee  on  a  sequestrated  estate  may 
compel  the  bankrupt  to  make  the  surrender  of  his  effects  complete,  without  any  mention 
of  such  an  action  as  that  now  in  dependence,  which  concludes  against  the  bankrupt  for  a 
personal  decemiture  against  them,  to  pay  to  the  trustee  the  shortcoming  of  their  debts, 
after  applying  the  funds  they  have  surrendered,  in  payments ;  and  which,  it  appears  to 
the  Lord  Or£nary,  would  be  attended  with  no  better  or  superior  effect  than  an  ordinary 
action  of  constitution  of  the  debts,  and  that  such  an  action  as  the  present  is  entirely  a 
novelty ;  adheres  to  the  former  interlocutor,  and  refuses  the  desire  of  the  representation." 

The  trustee  reclaimed ;  and  the  petition  was  unanimously  refused  without  answers 
(6th  June  1809),  on  the  ground  stated  in  the  Lord  Ordinary's  interlocutor. 


No.  104.  F.C.  N.S.  L  296.     7  June  1809.     1st  Div. 

Rev.  Alexander  Simpson,  Pursuer. — Pati^k  Walker, 

King's  College  of  Aberdeen,  Defenders. — David  Douglas, 

Bona  et  mala  fides — Bona  fide  consumption. — Case  in  which  a  retrospect  was  refused 
to  a  decree  of  augmentation. 

Among  other  grants  of  teinds  which  had  been  conferred  on  the  King's  College  of 
Aberdeen,  propter  sustentationem  et  pro  salariis  sen  stipendiis  magistrorum^  the  Teinds 
of  the  parish  of  New  Machar  belonged  to  that  body. 

In  August  1806,  the  Reverend  Mr.  Simpson,  minister  of  the  parish  of  New  Machar, 
raised  a  process  of  augmentation;  and  on  the  29th  January  1809,  obtained  a  decree 
modifying  an  augmentation,  "  beginning  the  first  term's  payment  thereof  for  the  said 
last  half  year  of  the  crop  and  year  of  God  1806,  and  so  forth  yearly." 

The  College  reclaimed ;  and  pleaded,  that  the  augmentation  should  have  no  retro- 
spect, and  should  only  commence  from  the  date  of  the  decree ;  that  the  teinda  from 
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which  the  augmentation  had  been  awarded  had  been  annually  applied  to  the  purposes 
for  which  they  had  been  granted,  viz.  in  payment  of  the  salaries  of  the  professors ;  and 
b&yiDg  been  thus  bona  fide  consumpti  et  percepti^  repetition  of  them  could  not  by  law 
be  demanded, — that  the  right  of  obtaining  augmentations  from  College  teinds  had  only 
been  recently  recognised ;  and  that  these  teinds  being  of  the  nature  of  stipendiary,  or 
alimentary  provisions,  which  were  actually  consumed  as  soon  as  drawn,  the  present 
demand  would  be  attended  with  much  inconvenience  and  hardship. 

The  pursuer  pleaded,  that  the  College  were  not  in  a  different  or  better  situation 
than  Uiat  of  any  other  titular ;  that  every  summons  of  augmentation  concluded  for  it 
from- its  date;  and  that,  since  the  year  1630,  a  retrospect  to  the  date  of  the  summons 
was  uniformly  given,  except  in  cases  where  undue  delay  had  occurred  on  the  part  of 
the  pursuer ;  that  teinds  could  only  be  possessed  under  the  burden  of  a  suitable  pro- 
Tidon  to  the  clergy ;  that  the  citation  in  the  summons  rendered  the  subject  litigious, 
was  a  notification  that  the  person  to  whom  the  subject  belonged,  to  the  extent  of  a 
deeent  maintenance,  was  in  cursu  of  establishing  and  liquidating  his  claim,  and  excluded 
all  pretence  of  bona  fide  perception:  That  the  rule  of  giving  a  retrospect  to  the  decree 
d  angmentation  had  been  so  ancient  and  universal,  that  the  clergyman  was  entitled, 
upon  the  [297]  faith  of  the  rule,  to  anticipate  this  addition  in  the  arrangement  of  his 
eipenditure,  and  the  deviation  from  the  general  rule  was  therefore  fraught  with 
individual  iigostice :  That  in  the  case  of  the  parish  of  Kettins,  where  the  summons  was 
dated  in  1764,  and  decree  was  pronounced  13th  February  1786,  a  retrospect  was  given 
to  the  date  of  the  summons,  a  period  of  22  years. 

That  only  two  cases  had  ever  occurred  in  which  a  deviation  from  this  general  rule 
hid  been  sanctioned ;  and  this  exception  had  arisen  from  particular  circumstances  in 
the  conduct  of  the  process.  In  the  case  of  the  minister  of  Kinross,  the  process  was 
raised  in  1763,  and  was  prevented  from  falling  asleep  by  one  calling  in  each  year  till 
1768.  It  fell  asleep  in  1769;  was  wakened  in  1774;  and  24th  July  1776  decree  of 
augmentation  from  1763  was  pronounced.  The  Court  afterwards  (12th  February  1777) 
restricted  the  augmentation  to  commence  from  1774,  the  date  of  the  wakening.  The 
only  other  case  in  which  the  rule  was  relaxed,  was  that  of  the  parish  of  Carstairs.  The 
piDcees  was  raised  in  1796,  and  decree  pronounced  in  1804.  The  minister  had  been 
dilatory,  and  a  retrospect  was  given  from  1800.  The  principle,  however,  from  which 
both  deviations  were  sanctioned,  was  improper  delay  on  the  part  of  the  pursuer,  which 
eoteinly  cannot  be  qualified  in  the  present  instance.  But^  at  any  rate,  in  bot^  these 
eases,  a  retrospect  to  a  certain  amount  was  awarded. 

A  considerable  difference  of  opinion  occurred  on  the  Bench. 

Some  of  the  Judges  were  of  opinion,  that  the  rule  of  giving  a  retrospect  to  the 
augmentation  to  the  date  of  the  summons  had  been  so  ancient^  clear,  and  universal, 
excepting  where  there  had  been  gross  mora  on  the  part  of  the  pursuer,  that  it  was 
impoflsible  to  depart  from  it;  that  even  if  the  rule  had  not  been  so  well  established  in 
practice,  yet  the  clergy,  being  as  much  stipendiaries  as  the  professors,  the  former  had 
as  strong  a  claim  as  the  latter  to  equitable  considerations. 

A  majority  of  the  Judges,  however,  observed,  that  the  rule  was  not  so  invariable  in 
pnctice  as  to  prevent  all  discussion  of  its  justice  in  its  application  to  particular  cases ; 
that  the  professors,  having  drawn  their  salaries,  were  entitled  bona  fide  to  consume  ^ . 

them  as  alimentary  provisions,  and  that  repetition  could  not  be  demanded.  /* 

The  interlocutor  of  Court  (7th  June  1809)  was,  "Alter  their  former  interlocutor  in 
so  far  as  to  find  the  stipend,  thereby  modified,  shall  commence  and  be  payable  for  this 
pKsent  crop  and  year  1809,  and  so  forth  yearly." 


No.  104.  F.C.  N.S.  I.  298.     9  June  1809.     1st  Div.— Lord  Craig. 

Chakles  Fraser,  Pursuer. — B.  Corbet  et  David  Monypenny. 
WnjJAM  Galloway,  Defender. — David  Cathcart. 

Inanrcaee— Mandate, — A  mandate  to  an  agent  to  subscribe  policies  of  insurance, 
implies  Hkewise  a  power  to  settle  losses. 

Charles  Fraser,  residing  in  Leith-walk,  Edinburgh,  granted  the  following  mandate 
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to  James  Baiid:  "4th  February  1800. — I  hereby  authorise  you  to  subscribe,  for  my 
account,  L.100  upon  any  policy  of  insurance  which  yoa  sign  for  yourself;  and  which 
subscription  shall  be  equally  binding  on  me  as  if  it  were  done  by  myself." 

On  l6t  September  1800,  Baird  underwrote,  at  the  office  of  William  Gralloway, 
insurance-broker  in  Edinburgh,  L.lOO  in  name  of  Fraser,  on  the  ship  "Maij," 
"  beginning  the  adventure  upon  the  said  goods  and  merchandise^  from  the  lodding  thereof 
aboard  the  said  ship,  at  and  from  Archangel"  The  goods  were  lost  in  the  lighter 
employed  to  carry  them  on  board  from  Archangel.  The  average  loss  was  L.75  per 
centum. 

On  the  19th  August  1800,  Baird,  in  name  of  Fraser,  underwrote  50  guineas  on  the 
"  Isabella  "  from  St.  Domingo  to  Clyde.  The  vessel  was  captured  by  the  British  frigalie 
"Naeide,"  and  condemned  at  Tortola,  for  having  contraband  goods  on  board.  The 
insurers  and  insured  at  first  resolved  to  bring  this  sentence  under  the  review  of  the 
Commissioners  for  Prize  Causes,  but  afterwards  compromised  the  matter,  and  aettJed 
as  for  a  loss,  at  the  rate  of  59  per  centum. 

On  both  these  occasions  Baird  acceded  to  the  measures  taken  by  the  other  under- 
writers, and  settled  the  loss  for  Fraser,  as  appeared  from  jottings  on  the  back  of  the 
respective  policies. 

Fraser  raised  an  action  before  the  Judge-admiral  against  William  Galloway,  for  a 
certain  sum,  as  the  balance  of  the  account  of  premiums  and  losses ;  and  contended  that 
credit  should  not  be  given  in  that  account  for  the  loss  on  these  two  risks,  in  respect 
that  Baird  had  no  power  by  his  mandate  to  settle  for  losses,  and  was  only  empowered 
to  effect  insurances  in  his  name.  The  Judge-admiral  (26th  April  1803)  pronounced  the 
following  interlocutor:  "In  respect  that  the  pursuer  admits  that  he  authorised  Mr. 
Baird  to  subscribe  policies  in  his  name:  finds,  That  the  defender  was  sufficiently 
justified  thereby,  in  settling  losses  with  Mr.  Baird  in  the  pursuer's  name,  and  taking 
credit  for  the  amount  of  los-  [299]  -ses  so  paid  in  account  with  the  pursuer,  reserving  to 
the  pursuer,  nevertheless,  his  action  for  repetition  against  Mr.  Baird,  in  case  he  had 
exceeded  his  powers,  as  accords." 

Of  this  interlocutor  Fraser  pursued  an  advocation,  which  was  refused  by  the  Lord 
Ordinary ;  but,  on  a  petition,  the  Court  remitted  to  his  Lordship  to  pass  the  Bill.  The 
case  having  been  then  discussed  on  the  expede  letters  of  advocation,  the  Lord  Ordinary 
advocated  the  cause,  and  decerned  in  terms  of  the  conclusions  of  the  original  libel ;  and 
afterwards  (12th  May  1804)  pronounced  the  following  interlocutor  :  *'  Finds,  That  the 
mandate  or  procuration  granted  by  the  pursuer  to  James  Baird,  only  empowered  him  to 
subscribe  policies,  but  not  to  settle  averages  or  losses  thereon ;  and  therefore  remits  to 
the  Judge-admiral  to  find,  that  Mr.  Baird  was  not  at  liberty  to  pay  or  settle  with  the 
defender  for  any  loss  sustained  on  such  policies,  without  the  authority  or  consent  of  the 
pursuer,  more  especially  as  he  was  living  on  the  spot ;  and  thereafter  to  judge  and 
determine  on  the  different  points  of  the  cause  as  to  him  shall  seem  just,  upon  the  prin- 
ciple that  any  settlement  with  Mr.  Baird  is  not  binding  on  the  pursuer." 

The  cause  then  came  before  the  Court  by  petition  and  answers ;  and  the  Lords  (26th 
November  1805)  adhered. 

The  cause  was  again  brought  under  review  by  petition  and  answers ;  and  the  inter- 
locutor of  the  Court  (27th  November  1806)  was  : — "  Alter  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against ;  and  find  that  all  the  settlements  of  losses,  averages,  &c. 
made  by  Mr.  Baird,  are  binding  on  the  respondent,  excepting  those  regarding  the 
'  Mary,'  '  Henderson,'  and  '  Isabella,'  '  Bacon,'  as  to  which  remit  to  the  Lord  Ordinary 
to  hear  parties  thereon,  and  to  do  thereanent  as  he  shall  see  cause." 

The  cause  then  returned  to  the  Lord  Ordinary,  who  (7tb  June  1808)  pronounced 
the  following  interlocutor  : — *'  Finds  that  the  settlements  of  losses  per  the  '  Mary '  and 
'  Isabella '  by  Mr.  Baird,  the  pursuer's  mandatory,  are  binding  upon  him  ;  and  therefore 
assoilzies  the  defender  William  Galloway  from  the  conclusions  of  the  action ;  and 
decerns." 

The  pursuer  reclaimed^  and  pleaded : 

1.  That  by  law  he  was  not  bound  to  have  paid  the  losses  incurred  in  the  cases  of 
the  risks  on  the  "  Mary  "  and  '*  Isabella." 

In  the  case  of  the  ship  "  Mary,"  the  policy  bore  that  the  risk  commenced  from  the 
loading  of  the  goods  aboard  of  the  ship.  Whereas  it  was  admitted  that  the  goods  were 
lost  before  being  put  on  board  the  vessel    That  loss  therefore  did  not  come  within  the 
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tenns  of  the  policy,  according  to  all  authorities, — Park^  c.  1,  a.  23. — Marshally  b.  1,  c. 
6,  a.  b.^MUlar,  p.  123. 

It  was  admitted,  that  the  ship  *'  Isabella "  was  condemned  for  having  contraband 
goods  on  board ;  and  it  is  equally  clear,  from  the  best  authority,  that  a  policy  of  insur- 
ance does  not  cover  a  risk  of  this  nature. — Marshall ,  b.  1,  c.  3,  s.  1. — Park,  c.  13. 

[300]  The  pursuer  was  therefore  under  no  legal  obligation  to  pay  either  of  these 
knefi. 

2.  It  was  ultra  fines  mandoH ;  and,  therefore,  incompetent  for  Baird  to  settle  any 
losEes,  even  if  legally  incurred.  His  power  was  specially  confined  to  the  selection  of 
mb  sod  subscription  of  policies ;  and  the  pursuer's  residence  being  so  near  the  place 
vhere  the  risks  were  undertaken  rendered  such  an  extensive  power  unnecessary ;  and, 
therefore,  it  is  not  to  be  presumed  to  have  been  the  intention  of  the  parties  to  grant  it, 
even  if  presumptions  were  to  be  entertained  in  contradiction  to  the  express  terms  of  the 
mandate. 

Bnt,  at  any  rate,  such  implied  mandate  could  only  authorise  the  mandatory  to  settle 
knee  which  the  mandant  was  legally  bound  to  pay  ;  and  it  has  been  shown  that  these 
two  losses  are  such  as  the  law  would  not  have  sustained  against  the  insurer. 

The  Lords  (16th  May  1809)  adhered,  on  advising  a  petition  and  answers. 
And  (2d  June  1809)  refused  a  reclaiming  petition  without  answers. 


No.  105.        F.C.  N.S.  I.  300.     9  June  1809.     2nd  Div.— Lord  Glenlee. 

HjffirroRS  and  Kirk-Session  of  Cockburnspath,  Petitioners. — Ja,  Wedderbum. 

Poor. — ^Three  years'  residence  as  an  apprentice  fixes  a  settlement 

In  the  year  1800,  Alexander  M'Craw  came  with  his  family  to  the  parish  of  Cold- 
ingfaam,  ^here  he  resided  for  more  than  three  years,  and  thus  acquired  a  legal  settle- 
ment  for  himself  and  his  family. 

In  the  year  1803,  Hugh  M'Craw  his  son,  a  boy  of  about  14  years  of  age,  was  bound 
apprentice  to  an  artificer  in  the  parish  of  Cockburnspath,  where,  after  residing  with  his 
Bttster  in  that  capacity  for  three  years,  he  was  struck  with  a  disease  which  rendered 
bim  unable  to  continue  in  the  course  of  instruction  in  his  trade,  and  incapable  of  con- 
tnbating  in  any  way  to  his  own  support 

When  he  first  went  to  the  parish  of  Cockburnspath,  he  was  in  a  state  of  compara- 
tive  childhood ;  and,  during  all  the  period  of  his  residence,  his  labour  was  inadequate  to 
bis  support  He  resided  with  liis  master ;  and  was  supplied  with  necessaries  by  his 
father. 

A  dispute  arose  between  the  heritors  and  kirk-sessions  of  Cockburnspath  and  Cold- 
ingbam,  as  to  which  of  these  parishes  were  liable  in  his  [301]  aliment  The  Sheriff  of 
Bmrickshire  pronounced  this  interlocutor  : — "  Finds  that  a  three  yearo'  residence  of  a 
peison,  whether  a  child,  an  apprentice,  or  grown  to  manhood,  without  becoming  a 
P&nper  upon  any  parish,  gives  a  legal  settlement  to  the  said  person  in  the  parish  where 
be  80  resided  for  the  last  three  years  at  one  time;  and  therefore  finds  that  Hugh 
M'Ciaw,  by  his  three  years'  residence  in  the  parish  of  Cockburnspath,  has  acquired  a 
^ftl  settlement  in  that  parish,  &c" 

And  Lord  Glenlee,  on  considering  a  bill  of  advocation,  pronounced  this  interlocutor 
(30th  May  1809),  *'  The  Ordinary  is  of  opinion  that  the  burden  of  maintaining  Hugh 
M^Jraw,  the  pauper,  does  fall  upon  the  parish  of  Cockburnspath;  and  therefore 
wftises  the  bill." 

The  petitioners  reclaimed  against  this  judgment ;  and  pleaded  :  There  is  a  difference 
between  the  case  of  an  apprentice  and  any  other  person,  in  this  respect,  that  the  pauper 
although  bound  as  an  apprentice,  and  thus  withdrawn  for  a  short  period,  and  for  a 
temporary  and  not  a  permanent  purpose,  from  his  paternal  roof,  cannot  be  considered 
to  have  been  a  forisfamiliated  child,  or  as  separated  from  his  father's  family.  The 
ohject  of  the  indentures  was  not  present  subsistence,  but  instruction,  and  at  their 
apiiy  the  child  was  to  return  to  his  family.  There  was  no  forisfamiliation  here,  more 
than  in  the  case  of  boys  at  a  boarding  school,  or  young-  men  at  a  University ;  and  it 
woold  be  equally  unreasonable  to  find  the  parish  where  the  master  lived  liable  in 
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tbe  aliment,  as  to  find  the  parish  of  the  school  or  University  liable  for  a  number  of  the 
young  men  reduced  to  indigence  by  any  unexpected  calamity. 

2.  No  person  can  acquire  a  settlement  from  the  mere  circumstance  of  residiiig 
three  years  in  a  parish.  It  is  necessary  for  that  purpose,  that  the  parish  should  have 
benefited  by  the  pauper's  labour  during  these  three  years.  He  must  bring  into  it  sueh 
a  quantity  of  labour  or  funds  as  are  sufficient  for  his  maintenance ;  and  where  he  has 
not  done  so,  no  settlement  can  be  acquired. — Eunciman  against  Parish  of  Moidington, 
24th  January  1784. — Eirk-Session  of  Alyth  against  Kirk-Session  of  Arbroath,  &c.  25th 
January  1800. 

In  this  case,  the  pauper  was  an  apprentice  little  better  than  an  idiot ;  he  was 
supported  during  the  whole  time  by  his  father  who  lived  in  the  neighbouring  parish; 
and  the  parish  was  in  no  respect  benefited  either  by  his  labour  or  by  his  funds,  aod 
therefore  cannot  be  liable  in  his  support. 

The  Court  unanimously  refused  the  petition  without  answers. 

[Cf.  Craig  v.  Greig,  1  M,  1173,  1187,  1189.] 


No.  106.  F.C.  N.S.  I.  302.     9  June  1809.     2nd  Div.— Lord  C3ullen, 

Alexander  Duncan,  W.S.,  and  Others,  Pursuers. — Craigie  et  Douglas. 

The  Earl  of  Moray  and  Others,  Defenders. — Baird  et  W.  Brshim. 

Public  Police — Nuisance. — The  proprietors,  through  whose  lands  the  foul-bum  passes, 
entitled  to  stop  its  course  and  to  collect  manure  from  it^  as  they  have  been  in  the 
habit  of  doing  for  more  than  fifty  years. 

The  common  sewers  of  the  old  Town  of  Edinburgh  are  collected  into  one  stream  a 
little  to  the  eastward  of  Holyroodhouse.  It  flows  from  thence,  under  the  designation 
of  the  foul-burn,  through  the  properties  of  the  pursuers  and  defenders ;  and  dischaifies 
itself  into  the  sea  between  Leith  and  Musselburgh. 

The  proprietors  of  the  grounds  through  which  it  passes  have  immemorially  been  in 
the  habit  of  irrigating  their  lands  with  this  bum,  and  of  collecting  the  contents  in  pits 
and  ponds  for  the  purpose  of  gathering  the  manure  which  it  deposits. 

Mr.  Duncan  purchased  a  house  and  grounds  in  the  neighbourhood  in  the  year  1796; 
and  in  1804,  he  and  several  other  neighbouring  proprietors,  on  the  allegation  that  these 
ponds  were  gradually  becoming  more  numerous  and  offensive,  presented  a  petition  to 
the  Sheriff  of  the  county,  complaining  of  them  as  a  nuisance ;  and  praying  that  the 
defenders  should  be  ordained  to  return  the  foul-bum  into  its  natural  channel, 
without  hindrance  or  obstruction,  and  prohibited  from  making  any  ponds  or  pits  for 
collecting  and  stagnating  the  filth  passing  thereby  in  all  time  coming. 

The  Sheriff  having  allowed  a  proof  of  the  nuisance,  the  defenders  advocated  the 
cause.  The  bill  of  advocation  was  passed  of  consent ;  and  a  proof  having  been  takeo, 
Lord  Cullen  reported  the  case  to  the  Court  on  mutual  informations. 

The  pursuers  founded  their  argument,  which  it  is  unnecessary  to  report,  on 
Blackstone,  vol.  iii.  p.  216. — Jacobus  Law  Diet,  voce  Nuisance. — ^Dictionary  of  Decisions, 
vol.  iv.  p.  199,  24th  June  1800. — Jamieson  and  others  contra  Hilcoats  and  others.— 
Die.  voL  iv.  p.  200. — 21st  December  1793. — Colquhoun  against  Duke  of  Montrose  and 
Magistrates  of  Dumbarton. 

The  defenders  referred  to  King  v.  Glassop,  E.  B.  1786. — The  King  v.  Neville.— 
Roll's  Ab.  p.  139. — Burrow's  Report,  vol.  L  p.  335.-^Ersk.y  b.  ii.,  tit  1,  s.  2. — ^Dic  voL 
iv.  pages  172,  173. — Vol.  iii.  p.  363. — Miller  against  Stair,  and  Russell  against  Hai^ 
November  1791. —  [303]  BelTs  Dec.  page  334,  338. — Magistrates  of  Inverness  againsfc 
The  Skinners,  9th  February  1804. 

When  the  case  was  advised,  the  Court  had  no  doubt  upon  the  case.  They  thoa^t 
that  the  action  was  founded  entirely  upon  mistaken  views.  In  point  of  fact^  the  fool- 
bum  was  much  more  pernicious  to  health,  if  spread  over  the  fields  by  irrigation  than  if 
collected  to  dry  in  pits  and  ponds;  that  there  was  no  doubt  that  the  proprietory 
through  whose  lands  it  passes,  are  entitled  to  take  all  the  alluvio  from  it  which  they 
can ;  and  no  person,  either  above  or  below  them,  has  any  right  to  complain ;  that  it 
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hid  been  need  in  this,  way  more  than  half  a  centary,  and  no  matter  whether  all  the 
proprietois  had  been  in  the  habit  of  doing  so  or  not ;  every  body  did  it  who  pleased ; 
and  the  pmsaers  who  caiiie  to  the  nuisance,  and  not  it  to  them,  must  take  the  conse- 
qnenoea.  They  unanimously  (9th  June  1809)  sustained  the  defences;  and  found 
expmces  due. 

Xa  107.     F.C.  N.S.  I.  303.     10  June  1809.     2nd  Div.— Lord  Juatice-Clerk. 

Hill  and  Others,  Pursuers. — Cranstoun. 

William  Sibbald  and  Others,  Defenders. — JBobinson. 

Ifuuranee — Representtxtion. — ^An  allegation  that  a  certain  sum  was  the  highest  premium 
which  had  been  paid,  is  not  a  representation  essential  to  the  policy,  and  its  falsehood 
does  not  vitiate  the  contract 

John  Hill,  merchant  in  London,  was  proprietor  of  a  vessel  called  the  *'  Bedbridge," 
which  he  fitted  out  for  the  South  Sea  Whale  Fishery  in  spring  1800. 

In  April  1800,  about  the  time  the  vessel  sailed,  the  pursuer  had  L.3,600  insured  at 
Lloyd's  oofiee-house  on  the  "  Eedbridge,"  at  and  from  London  to  the  Southern  Fishery 
and  bock,  with  leave  to  take  salt  at  '*  Portsmouth,  and  the  Cape  de  Verde  Islands ;  and 
with  leave  to  cruise.'*  This  insurance  was  effected  at  twenty-five  guineas  per  cent  to 
letura  five  per  cent  if  she  should  arrive  safe  in  company  with  the  "  Britannia." 

[304]  Some  months  afterwards  the  pursuer  insured  L.2060  more  on  this  vessel,  "at 
and  from  the  time  of  her  crossing  the  line  on  her  outward  bound  voyage,  and  until  her 
return  to  London,  with  leave  to  cruise ; "  and  these  insurances  were  effected  at  the  rate 
of  from  18  to  15  per  cent. 

In  December  1801,  two  months  after  the  preliminaries  of  peace  were  signed,  the 
ponuer  insured  L.600  at  Greenock  on  oil  on  board  the  "  Bedbridge  "  at  nearly  the  same 
rate,  ^*at  and  from  the  Southern  Fishery  to  London;  the  risk  to  commence  after 
doubling  Cape  Horn  on  the  outward  voyage,  with  liberty  to  cruise,  and  touch  at  any 
port  or  pkoea  whatever  until  her  return  to  London." 

In  April  1802,  two  years  after  the  vessel  sailed,  Mr.  Hill  having  heard  that  she  was 
afe  on  14th  August  1801,  and  that  she  might  be  expected  home  in  June  or  July  1802, 
wrote  to  Mr.  George  French,  a  broker  in  London,  desiring  him  to  get  L.2000  done  on 
her  at  Leith.  The  letter  to  Mr.  French  contained  this  clause :  "  I  expect  they  will 
irrive  about  the  month  of  June  or  July — J.  have  no  objection  to  give  eight  guineas  per 
cent  on  these  ships^  which  is  the  highest  premium  I  have  given." 

Mr.  French  wrote  immediately  to  Mr.  George  Eobb  of  Leith,  and  informed  him 
(hat  Mr.  Hill  "had  done  as  much  insurance  upon  the  ship  as  the  under ^rriters  here  are 
inclined  to  take  at  8  guineas  per  cent. ;"  and  again,  on  15th  May  1802,  he  wrote :  "I 
hsre  your  favour  of  tbe  12th  inst  which  I  have  shewn  to  Mr.  John  Hill,  who  requests 
me  to  desire  yon  to  get  done  at  a  lower  premium  than  eight  guineas  if  possible ;  if 
otherwise,  at  eight  guineas  per  cent." 

Insorance  was  accordingly  done  upon  the  "Bedbridge"  by  the  defenders,  to  the 
extent  of  L.1750. 

In  spring  1803  intelligence,  was  received  in  London  that  the  "Eedbridge  "  had  been 
taken  by  two  Spanish  cruizers  in  December  1801 ;  and  the  London  and  Glasgow 
tmderwriters  settled  for  a  total  loss. 

The  defenders  having  discovered  that  a  much  higher  premium  had  been  paid  at 
Lloyd's  ihaa  eight  guineas  per  cent  refused  to  settle;  and,  in  an  action  before  the 
Judge-admiral  of  Scotland,  his  Lordship  pronounced  this  interlocutor  (July  13th  1804) : 
"Finds,  that  in  this  case,  the  rate  of  premium  was  fixed  and  accepted  in  consequence  of 
filfle  information  on  the  part  of  the  pursuer  holding  out  that  the  same  premium  of 
eight  guineas  per  cent  was  the  highest  premium  exacted  by  the  underwriters  in  London. 
Whei^  it  appears,  and  is  now  acknowledged  by  the  pursuer,  that  the  very  lowest 
pfeminm  paid  by  him,  on  the  same  vessel  at  London,  amounted  to  fifteen  guineas  per 
cent  ]BlndB,  that  in  these  circumstances,  the  pursuer  has  no  right  to  recover  under 
the  policy  of  insurance  libelled  on ;  and,  therefore,  assoilzies  the  defenders." 

Mr.  Hill  raised  an  action  of  reduction  of  this  decree;  and  Lord  Justice-Clerk 
Ofdinary  (18th  Deoember  1807)  pronounced  this  interlocutor :  '<  Finds  that  the  state- 
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ment  given  by  the  puisuer,  as  to  the  amount  of  the  premium  he  had  given  on  fonnear 
policies,  is  not  a  misrepresentation  as  to  any  of  the  circumstances  attending  the  situatioa 
or  condition  of  the  ship,  or  nature  of  the  voyage,  which  could  affect  the  nature  of  the 
risk,  but  partakes  rather  of  the  nature  of  those  verba  jactantia,  not  very  moral  perhaps^ 
but  very  common  and  not  illegal,  which  are  used  at  [306]  the  cheapening  of  goodjs  aiid 
other  bargains ;  the  seller  alledging  that  such  goods  cannot  be  bought  so  cheap  dse- 
where ;  and  the  buyer  alledging  that  he  has  bought  the  same  kind  of  goods  elsewhexe 
much  cheaper ;  and  which  representation  or  misrepresentation,  will  not  avail  to  set  aside 
a  sale,  as  concealments  or  misrepresentations  may  do  as  to  the  defects  and  qualities  of 
the  goods,  &c, ;  therefore  reduces  the  decree  of  the  Judge-admiral ;  and  decerns  against 
the  defenders  for  the  sums  libelled,  deducting  the  premium,  and  finds  expenses  due." 

A  representation  against  this  interlocutor  was  refused  (28th  January  1808) ;  and 
the  case  was  brought  before  the  Court  upon  petition  and  answers. 

Pleaded  for  the  defenders. 

The  policies  on  the  "  Eedbridge  "  and  "  Britannia  "  (another  ship  of  the  pursuers 
which  sailed  at  the  same  time)  were  the  first  which  were  done  in  Scotland  on  the 
Southern  Whale  Fishery.  The  defenders  were  quite  unacquainted  with  the  nature  and 
value  of  the  risk  ;  and  would  certainly  have  refused  it  altogether,  or  would  have  sought 
information  from  Lloyds  before  undertaking  it,  especially  as  the  ^'  Redbridge "  had 
letters  of  marque,  and  was  acting  as  a  privateer,  had  not  the  difficulty  been  obviated 
by  the  pursuer,  and  his  broker,  who  must  be  identified  with  him,  who  they  both 
assured  the  defenders  that  eight  guineas  per  cent,  was  the  highest  premium  which 
had  been  paid. 

This  was  a  piece  of  information  which  the  pursuer  was  not  bound  to  give,  as  the 
defenders,  if  they  did  not  know  the  value  of  the  risk  themselves,  might  have  made 
inquiry  elsewhere.  But  if  the  pursuer  thought  fit  to  touch  upon  the  subject,  at  least 
he  was  in  duty  and  honour  bound  to  give  a  fair  and  candid  account  of  the  matter. 
Instead  of  this  he  thought  fit  to  say,  that  eight  guineas  was  the  highest  premium  which 
he  had  paid  upon  his  vessel,  whereas  some  of  it  had  been  done  at  eighteen,  and  some  as 
high  as  twenty-five  per  cent.  This,  therefore,  was  a  material  misrepresentation ;  the 
defenders  were  induced  to  subscribe  the  policy  by  fraud  and  falsehood ;  and,  conse- 
quently, the  contract  must  be  void. 

This  doctrine  is  sanctioned  by  many  authorities.  The  premium  for  the  risk  or 
hazard  is  the  most  material  part  of  the  policy.  —  {Park,  c.  1,  p.  25-26.) — Marshall^ 
vol.  I.  p.  348. — Park^  p.  320.  Brize  against  Fletcher,  N.P. — Daye^  p.  271. — MarshdQf 
p.  339.)  In  point  of  fact,  the  rates  of  insurance  at  Lloyds  go  far  to  regulate  the 
rates  at  every  port  in  the  kingdom ;  and  many  policies  are  done  without  mentioning 
any  sum  at  all,  but  referring,  in  general,  to  the  prices  at  Lloyds. 

A  case  precisely  similar,  that  of  a  decoy-duck  or  broker  who  puts  down  his  name  at 
a  low  sum  to  induce  others  to  follow  his  example,  and  who  is  privately  relieved  from  all 
risk,  has  been  repeatedly  found  in  England,  to  vitiate  the  policy  ;  vide  Precedents  in 
Chancery,  p.  20,  and  2  tom.  206 ;  TVliiitingham  against  Thornbury,  3  Bur.  1661  j 
Wilson  against  Duchat. 

[306]  The  case  of  a  white  bonnet  at  a  roup  in  Scotland  is  of  the  same  kind  ;  vide 
also  Dickson  against  Graham,  19th  January  1671. — Stair,  as  to  a  misrepresentation  of 
the  rate  of  exchange. 

In  answer  to  this,  it  is  impossible  to  receive  the  loose  unauthenticated  calculations 
of  the  pursuer ;  it  will  not  do  to  say  that  eight  guineas  was  higher  in  April  1802  than 
twenty-five  guineas  were  in  April  1800,  because  it  is  an  ex  post  facto  calculation,  which 
can  have  no  efifect,  as  it  is  impossible  to  obtain  accurate  data  on  which  to  proceed ; 
and,  2dly,  his  broker  expressly  said  eight  guineas  was  the  highest  sum  given  on  the 
ship  at  Lloyd's ;  and  the  acts  of  the  broker  are  those  of  the  pursuer.  Besides,  he 
authorized  his  broker  to  make  the  statement. 

Answered  for  the  pursuers. 

Every  circumstance  stated  in  the  pursuer's  letter  to  his  broker  is  literally  true.  When 
the  comparative  magnitude  of  a  premium  is  spoken  of,  reference  is  always  had  to  the 
risk  for  which  it  is  given,  and  to  nothing  else.  Two  premiums  upon  the  same  vessel 
may  be  equally  high,  though  the  one  is  10  per  cent,  and  the  other  20,  because  the  risk 
insured  against  may  be  twice  as  great  in  the  one  case  as  in  the  other. 
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Accordingly,  in  this  case,  when  twenty-five  gaineas  were  given,  it  was  to  insure  the 
ship  on  a  voyage  out,  at,  and  home,  which,  it  was  supposed  would  not  be  less  than  three 
yeaiB,  which  might  all  be  years  of  war.  When  eighteen  guineas  were  given,  the  war 
8^  continued,  and  the  insurance  was  from  the  crossing  of  the  line,  on  the  outward 
voyage,  till  the  return  to  London.  And  when  the  pursuer  stated  eight  guineas  as  the 
highest  premium,  a-year  and  a-half  of  the  voyage  was  over ;  the  vessel  was  expected 
home  in  a  few  months ;  and  peace  had  been  concluded.  It  was,  therefore,  equally 
high  as  twenty-five  guineas  for  the  whole  voyage.  This  fact  is  attested  by  two  ezperi- 
eneed  brokers  at  Lloyd's ;  and,  consequently,  there  is  no  room  for  the  allegation  that 
the  defenders  were  deceived  by  any  statement  of  the  pursuers.'  Even  if  there  had  been  a 
misrepresentation,  therefore,  in  words,  the  interlocutors  complained  of  are  right,  because, 
in  substance;  it  was  correct ;  the  twenty-five  guineas,  at  one  time,  being  no  more  than 
eight  at  the  other ;  and  it  is  settled  law  that  it  is  sufficient  if  a  representation  be  true  in 
nibetanee  {MarshdUy  p.  341,  Pawson  against  Watson,  p.  785). 

In  fact,  however,  there  was  no  misrepresentation,  properly  speaking,  in  the  case.  A 
representation  in  insurance  is  a  collateral  statement  of  such  circumstances,  relative  to 
Um  proposed  adventure,  as  are  necessary  for  the  information  of  the  insurer  to  enable 
him  to  form  a  fair  estimate  of  the  risk  (Marshall  p.  Miller^  p.  335,  Bize  against 
Fletcher,  Dcarg.  371).  But  any  statement,  with  regard  to  the  rate  of  premium,  is  quite 
immaterial  in  forming  a  just  estimate  of  the  risk.  The  insurer  is  bound  to  know  the 
nine  of  it  himself ;  and  the  insured  is  entitled  to  conceal  any  thing  which  the  insurer 
is  understood  or  presumed  to  know  aliunde.  Marshall,  p.  352,  mentions  many  facts 
which  it  is  necessary  for  the  underwriters  to  know ;  and  yet  there  is  no  necessity 
for  the  insured  to  disclose  them,  nor  any  penalty  upon  him  for  misrepresenting  them, 
eridently  because  it  is  part  of  the  underwriter's  profession  to  make  himself  ac- 
quainted with  [307]  them.  The  defenders,  in  this  case,  ought  not  to  have  depended 
upon  the  pursuer's  information  on  this  point ;  and  if  they  were  ignorant  of  the  value  of 
the  risk  which  they  took,  it  was  their  business  and  their  duty  to  obtain  information 
from  Lloyd's,  which  they  could  have  done  much  better  than  from  the  pursuer. 

In  point  of  principle,  the  contract  of  insurance  is  on  the  same  footing  with  regard  to 
misrapiesentation  and  concealment  as  every  other  species  of  contract.  One  party  is 
bound  to  reveal  what  the  other  cannot  be  acquainted  with ;  but  he  is  not  bound  to  go 
one  step  further,  nor  to  instruct  the  other  party  in  his  profession,  by  teaching  him  what 
be  can,  and  ought  to  learn  from  others.  He  must  trust  to  his  own  sagacity  in  estimat- 
ing the  value  of  an  article  purchased,  or  the  extent  of  a  risk  in  insurance ;  and  if  he  is 
deceived  by  the  seller  or  insured,  he  must  blame  his  own  ignorance,  and  not  any  idle 
fitoiy  which  may  have  been  told  him  as  to  the  opinion  of  others.  In  pretio  emptionis 
vendUiants,  says  the  Eoman  law,  naturaltter  licet  corUrahentibus  se  circumvenire ;  and 
this  doctrine  has  received  full  effect  in  the  law  of  Scotland,  vide  Nisbet  against 
Eiunaird,  25th  November  1698,  Fount  voL  ii.  pages  19  and  23. 

That  the  same  rule  prevails  in  cases  of  insurance  is  laid  down  by  Marshall,  page  354. 

The  case  of  white  bonnet  is  not  at  all  to  the  point ;  there  the  purchaser  does  not 
inquire  of  the  seller  what  the  value  is,  or  what  others  offered,  which  the  purchaser  is 
not  bound  to  believe ;  but  the  seller  actually  contaminates  the  sources  of  information ; 
and  holds  out  to  the  seller  not  an  assertion  but  a  fact,  by  bringing  another  on  the  field 
to  make  his  offer  in  his  presence. 

There  is  no  room  in  this  case,  therefore,  for  any  allegation  that  there  was  a  mis- 
lepiesentation.  The  defenders  could  and  ought  to  have  informed  themselves  elsewhere ; 
and  not  having  done  so,  they  have  themselves  only  to  blame,  and  must  be  compelled  to 
fulfil  their  contract 

The  majority  of  the  Court  adopted  the  reasonings  of  the  pursuers.  They  expressed 
their  belief  that  8  guineas  at  the  time  the  defenders  insured  the  ship  were  as  high  a 
premium  as  the  25,  18,  and  15  guineas  formerly  given ;  and  upon  that  ground,  and 
paitieularly  upon  the  raiio  decidendi  mentioned  in  the  interlocutor  of  the  Loi^  Ordinary, 
they  adhered  (20th  December  1808). 

The  minority  thought  the  interlocutor  wrong,  because  the  contract  of  insurance  is 
entered  into  tib&rrima  fide^  in  the  most  perfect  reliance  on  the  truth  and  candour  of  the 
insured ;  and  it  was  said  that  if  improper  means  are  used  to  impose  upon  the  under- 
vriters,  the  contract  must  be  void.  It  was  admitted,  that  the  premium  given,  in  the 
oiher  places,  had  nothing  to  do  with  the  extent  of  the  risk ;  and  that,  therefore,  the 
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insured  was  entitled  to  be  silent  upon  the  subject,  and  refose  to  satisfy  the  inquirieB  of 
the  insurers.  But  it  was  held  that  he  was  not  also  entitled  to  misrepresent  a  circmn- 
stance  of  this  nature.  His  doing  so  would  have  the  effect  of  preventing  the  other  par^ 
(if  they  placed  any  confidence  in  his  veracity  which  they  would  naturally  be  inclined  to 
do)  from  using  those  means  of  procuring  intelligence  elsewhere,  which  were  in  thek 
[308]  power ;  and,  therefore,  the  contract  ought  to  be  set  aside  on  the  ground  of  doUu 
dam  causam  contraetut, 

A  petition  was  presented  against  this  interlocutor  ;  and  having  been  followed  with 
answers,  the  Court  again  adhered  (10th  June  1809). 


No.  109.     F.C.  N.S.  I.  309.     13  June  1809.     1st  Div.— Lord  Bannatyne. 

Trustee  on  Estate  of  William  Williams,  Pursuer. — Jo.  Greenshields. 
Inglis,  Borthwick  Gilchrist,  and  Company,  Defenders. — Ho,  Forsyth. 

Society — Compensation. — A  company,  having  two  different  firms  or  names,  maj  com- 
pensate a  debt  by  one  firm  with  a  credit  of  the  other  firuL 

William  Cuthbertson,  trustee  on  the  estate  of  William  Williams,  brought  an 
action  against  Inglis,  Borthwick  Gilchrist,  and  Company,  bankers  in  Edinburgh^  for  pay- 
ment of  a  debt  due  by  them  to  the  bankrupt  estate.  The  defenders  pleaded  compensa- 
tion upon  bills  granted  by  the  bankrupt  to  James  Inglis  and  Company,  liTien-drapers, 
averring  that  the  two  Company  names  in  fact  signified  only  one  Company,  consisting 
only  of  James  Inglis  and  Dr.  Borthwick  Gilchrist.  In  this  action,  the  Lord  Ordinaiy 
pronounced  this  interlocutor :  '*  Sustains  the  defence  of  compensation ;  assoilzies  tlM 
defenders  from  the  conclusions  of  the  libel ;  and  decerns."  And  on  a  representation  lor 
the  pursuer,  his  Lordship  found,  ''  Ist,  That  the  representer  does  not  now  dispute,  tinA 
the  same  two  individuals,  James  Inglis  and  Borthwick  Gilchrist,  who  carry  on  the 
business  of  bankers,  under  the  firm  of  Inglis,  Borthwick  Gilchrist,  and  Company,  are 
also  the  whole  partners  of  the  Company  carrying  on  the  business  of  linen-drapers,  under 
the  firm  of  James  Inglis  and  Company.  2dly,  That  at  the  time  of  William  Williams 
becoming  bankrupt,  and  his  estate  coming  to  be  vested  in  the  representer  as  trustee, 
while  he  stood  creditor  to  the  banking  Company  of  Inglis,  Borthwick  Gilchrist,  and 
Company,  in  L.293  as  the  balance  at  his  credit,  17th  November  1806,  in  a  deposit 
account,  he  stood  debtor  to  the  other  concern  of  James  Inglis  and  Company  in  bills  to 
the  amount  of  L.404,  for  linen  purchased  from  them,  under  circumstances  which,  before 
that  took  place,  gave  them  strong  grounds  to  doubt  his  ability  to  retire  them ;  and 
being  of  opinion,  that  in  that  situation,  James  Inglis  and  Borthwick  Gilchrist,  who  as 
members  of  James  Inglis  and  Company,  were  his  creditors  in  bills  to  a  greater  amoonti 
had  a  just  right  to  retain  them  in  security  of  the  balance  in  which  he  was  debtor  to 
them  as  the  sole  members  of  James  Inglis  and  Company ;  and  that  there  was  nothing 
in  tl^e  circumstance  of  the  sum  so  due  them,  arising  on  the  balance  of  a  deposit  account, 
to  preclude  that  right;  refuses  the  representation;  and  adheres  to  the  interlocutor 
complained  of." 

Against  this  interlocutor  the  pursuer  reclaimed;  and  his  petition  was  answered. 
He  now  denied  that  he  had  made  the  admission  founded  on  in  the  interlocutor  ;  but  the 
defenders  produced  written  evidence  which  [310]  established  the  fact  to  the  satisfaction 
of  Court.     In  point  of  law  it  was  argued. 

For  the  pursuer :  A  Company  is  a  sort  of  mercantile  corporation,  having  a  legal 
existence  under  the  designation  of  their  firm.  In  this  capacity,  they  may  sue  and  be 
sued,  and  have  debt  and  credit.  These  are  quite  different  from  the  debt  and  credit  of 
the  individuals  who  compose  the  Company ;  and  it  is  fixed  law,  that  there  is  no  com- 
pensation between  the  one  sort  and  the  other  sort, — Voet,  de  Compensation^ms  /  Mackie 
against  Macdougal  and  others,  Cauvin  against  Robertson. 

— These  would  equally  apply,  though  the  whole  partners  happened  to  be  conjoined  as 
individuals  in  the  same  debt,  for  instance  by  being  cautioners,  still  there  could  be  no 
compensation  of  this  debt  with  a  debt  due  to  the  Company.  But  still  less  can  there  be 
compensation  of  a  debt  due  to  the  estate  of  one  Company,  with  a  debt  due  by  the  estate 
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of  anodier  Company,  merely  because  the  partners  happen  to  be  the  same.  Each  of 
these  is  a  dbtinet  mercantile  corporation  or  legal  person.  They  would  undoubtedly 
hiTe  been  so,  if  a  single  person  had  been  a  partner  in  the  one  and  not  in  the  other. 
BqI  it  were  absurd  to  suppose,  that  by  the  death  of  such  a  person,  their  separate 
eastence  should  ipso  /aeto  cease ;  and  equally  absurd  to  suppose,  that  without  such  a 
peiaon  they  could  not  have  originally  a  separate  existence.  Being  thus  independent^ 
^ey  are  £ar  more  completely  separate  than  a  company  and  the  individual  members  who 
eompoee  it  are ;  since  the  individuals  composing  a  company  are  bound  at  least  for 
eompany  debts,  but  neither  company  is  bound  for  the  debts  of  the  other.  There  is 
therafore  no  room  for  compensation  of  debt  by  one  company  with  credit  to  another, 
thoagb  they  consist  of  the  same  persons. 

For  the  defenders :  The  cases  quoted  have  no  application.  There  is  no  authority 
wbatover  for  saying,  that  the  same  persons  having  a  debt  and  a  credit  to  and  from  the 
8Bine  person,  lose  the  benefit  of  compensation,  because  they  form  a  company  which  use 
two  Afferent  designations  in  different  branches  of  trade,  which  it  carries  on  at  the  same 
&ne.  It  is  erroneous  to  say,  that  the  same  persons  can  constitute  two  distinct  com- 
puies^  each  containing  them  alL  Companies  are  not  corporations  in  any  sense.  They 
cannot  legedly  sue  or  be  sued,  except  in  the  name  of  all  or  of  some  one  as  procurator 
fat  the  rest  The  mercantile  law  never  has  given  them  such  a  privilege. — See  ComynSy 
Bigeet  voce  Merchant  D.  That  law  has  indeed  separated  the  property  of  the  Company 
in  some  particulazs  from  that  of  the  individual  partners ;  but  it  has  never  enabled  the 
ame  Company  to  divide  their  property  into  a  number  of  separate  independent  stocks. 
Bat|  if  law  had  provided  a  method  of  doing  this,  yet,  in  this  case,  it  has  not  been  done ; 
on  ^  contrary,  the  defenders  would  not  have  trusted  Williams  to  so  great  an  extent^  if 
tikej  bad  not  relied  upon  the  value  they  had  recovered  from  him.  Indeed  the  case  of 
Bogle  and  Bannatyne,  8th  February  1793,  shews  a  principle  which  would  be  sufficient 
for  the  defenders  in  this  case ;  for  there  it  was  found  that  Bannatyne,  an  individual 
pariner,  m^t  compensate  a  company  debt,  by  a  private  credit  of  his  own  upon  the 
Bme  company  creditor.  Now  the  defenders  [311]  are  certainly  at  least  in  as  good  a 
fitoation  as  Bannatyne,  even  if  the  companies  could  be  viewed  as  distinct. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 


Nol  110.      F.C.  N.S.  I.  311.     13  June  1809.     2nd  Div.— Lord  Justice-Clerk. 

PsTiEB  Scott,  Pursuer. — Erddne  et  MancrUff, 

Jamss  Hall  and  Adam  Bisset,  Defenders. — Clerk  and  Douglas, 

Qompenaaticn — Retention. — A.  was  creditor  to  a  Company  which  became  bankrupt. 
B.  one  of  the  partners  of  the  Company,  was  appointed  trustee  for  the  creditors,  along 
wil^  C.  After  this,  B.  made  advances  to  A.  privato  nomine.  B.  and  C.  being 
poisaed  by  the  creditors  of  A  for  payment  of  the  Company  debt,  B.  was  found 
entitled  to  set  off  against  it  the  debt  due  by  A  to  himself. 

Alexander  Somervail  and  Adam  Bisset  carried  on  business  in  Leith,  under  the  firm 
of  Somervail  &  Company. 

The  contract  of  copartnery  contained  this  clause :  ^'That  in  the  event  of  the  death 
oriiiBdlveDey  of  any  of  the  parties,  during  the  subsistence  of  this  contract,  the  right  and 
intoest  of  the  creditors  of  the  insolvent,  or  of  the  representatives  of  the  deceased 
pntner,  shall  be  restricted  and  regulated,  either  to  the  last  balance  struck  in  the 
Coapany's  books^  or  to  the  balance  of  the  current  year  in  which  the  event  may  happen, 
88  yie  surviving  and  solvent  partner  may  think  proper ;  but  that  it  shall  not  be  in  the 
power  either  of  the  representatives  or  creditors,  or  any  of  them,  otherwise  to  stop  or 
impede  the  carrying  on  of  this  business,  by  the  solvent  or  surviving  partner,  nor  to 
cany  their  right  and  interest  in  this  business  further  than  it  is  hereby  stipulated." 

This  Company  was  dissolved  in  1801  by  the  death  of  Mr.  Somervail.     At  that  time 

the  Company  was  not  bankrupt ;  but  as  their  affairs  were  a  little  involved,  it  was  found 

necessary  to  execute  a  trust-deed,  to  which  all  the  creditors  acceded,  for  behoof  of  the 

oeditors  in  the  first  instance,  and  also  for  behoof  of  the  surviving  partner,  and  the 
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representatives  of  Mr.  Somervail ;  and  Adam  Bisset,  the  snrviving  partner^  and  James 
BaYL  were  the  trustees  nominated  by  the  trust-deed. 

William  Grinlay  was  a  creditor  of  the  Company  in  upwards  of  L.900  sterling.  In 
December  1804,  he  became  bankrupt,  after  having  received  paymente  which  reduced 
this  sum  to  L.301,  lis.  7d. 

[312]  After  the  execution  of  the  trust-deed,  William  Grinlay  was  conoemed  in  a 
number  of  separate  transactions  with  Adam  Bisset ;  and  at  the  date  of  his  own  bank- 
ruptcy, he  was  indebted  to  Bisset  to  the  amount  of  L.159,  128.  2d. 

The  pursuer  being  appointed  trustee  on  the  estate  of  Mr.  Grinlay,  brought  an  action 
against  Messrs.  Hall  and  Bisset,  as  trustees,  for  the  balance  due  to  the  bankrupt  by 
Somervail  &  Company. 

The  defence  was,  that  "  on  the  bankruptcy  of  William  Grinlay,  there  was  a  balance 
of  L.159,  12s.  2d.  due  to  Mr.  Bisset,  on  an  account  current  between  him  and  Mr. 
Grinlay,  which,  upon  the  principles  of  compensation  and  retention,  falls  to  be  deducted 
from  the  dividend  corresponding  to  Mr.  Grinlay's  debt  against  Alexander  Somervail 
and  Company." 

The  interlocutor  of  the  Lord  Justice-Clerk,  Ordinary,  was,  '*  Finds  the  defender 
entitled  to  retain  from  the  dividend  of  L.301,  lis.  lid.  applicable  to  the  debt  due 'by 
Somervail  &  Company  to  the  estate  of  Grinlay,  his  own  private  debt  of  L.159,  12s.  2d. ; 
assoilzie  the  defender  to  that  extent ;  and,  quoad  tdtrOi  fi^ds  them  liable  for  the  balance 
of  the  said  dividend,  and  decerns  accordingly." 

Two  representations  against  this  interlocutor  were  refused  (6th  March  and  14th 
November  1807). 

The  pursuer  reclaimed  to  the  Court ;  and  pleaded : 

L  As  to  the  defence  of  compensation, 

The  transactions  of  a  Company,  as  such,  are  completely  separate  and  distinct  from 
the  transactions  made  by  the  individual  members  of  that  Company  in  their  own  name. 
An  individual  partner  cannot  sue  for  a  company  debt ;  neither  can  the  company  be 
sued  for  a  debt  due  by  one  of  the  partners.  Again,  in  order  to  found  compensation,  it 
is  necessary  that  each  of  the  parties  be  both  debtor  and  creditor  in  his  own  right  (Ersk., 
b.  iii.,  tit.  4,  6.  13) ;  that  is  to  say,  he  must  be  both  debtor  and  creditor  in  the  same 
legal  capacity.  For  this  reason,  a  tutor  cannot  plead  compensation  on  a  debt  due  to 
himself,  against  a  debt  due  by  his  pupil's  estate ;  and  a  trustee  cannot  compensate  a 
debt  due  by  the  trust-estate  with  one  due  to  himself.  And,  for  the  same  reason,  an 
individual  partner  of  a  company  cannot  compensate  a  debt  due  to  himself  with  one  due 
by  the  company.  The  defender,  Adam  Bisset^  is  not  the  same  legal  person  with  Messrs. 
Scott  and  Bisset,  the  trustees  for  Alexander  Somervail  &  Company.  These  gentlemen, 
as  trustees,  are  debtors  of  Mr.  Grinlay ;  but  they  are  not  creditors  at  all ;  the  debt  by 
Grinlay  being  due  to  Adam  Bisset  proprio  nomins  as  an  individual,  who  is  a  perfectly 
different  person  from  the  debtors,  the  trustees,  who  confessedly  have  no  defence  in  that 
capacity  {vide  Nov.  29,  1774,  Mackie  v.  M'Dowal,  Fac.  Col.  and  June  16,  1774,  Galdie 
V,  Gray,  Fac.  CoL). 

There  is  no  room  in  this  case  to  plead,  that  Bisset  is  ultimately  liable  for  the  whole 
debt  and  that  therefore  he  may  compensate  the  whole  because  he  is  not  sued  as  an 
individual ;  and  there  is  therefore  no  concurius  debiti  et  erediti  between  the  same  legal 
persons ;  it  being  absolutely  [313]  necessary  to  bring  three  persons  into  the  field,  the 
pursuer,  the  trustees,  and  Bisset,  to  afford  even  a  pretence  for  any  such  concunus. 
Further,  it  is  not  always  competent  to  bring  an  action  against  an  individual  partner, 
while  payment  may  be  obtained  from  the  company ;  and,  in  point  of  fact,  there  is  here 
no  action  but  against  the  company  (vide  Jan.  15,  1796,  Dunlop  r.  Dumbarton  Glass- 
work  Company). 

In  this  case,  the  pursuer's  plea  is  still  stronger  than  it  would  have  been,  had  the 
company  of  Somervail  &  Company  continued  in  existence.  That  existence  was  done 
away  before  Grinlay  became  debtor  to  Bisset.  The  debt  was  transferred  to  the  trustees. 
The  creditors,  at  the  date  of  the  trust-deed,  were  vested  in  their  right  to  the  estate  ionium 
et  tale  as  it  stood,  and  that  right  could  not  be  defeated  by  any  act  of  the  trustees. 
Their  debts  could  only  be  compensated  by  transactions  with  the  trustees  in  that 
capacity.  But  no  individual  trustee  could  have  it  in  his  power  to  enter  into  any  such 
transaction,  nor  to  deprive  the  creditors  of  any  right  which  they  had  acquired  by  the 
trust-deed. 
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The  case  of  Bogle  and  Ballant jne  stands  single  as  an  anthority ;  and  as  it  is  adverse 
to  tome  prior  decisions,  it  cannot  be  held  as  fixing  the  law.  But,  at  any  rate,  the 
eueomstances  were  different  There,  both  the  debts  were  created  before  the  dissolu- 
tion of  the  copartnery.  2dlyf  The  company  was  not  bankrupt;  and  the  copartners 
were  ooigunctly  and  severally  liable  for  its  debts.  But  by  the  trust-deed,  in  the 
present  case,  the  partners  are  only  mbsidiarie  liable.  Zdly^  That  action  was  against 
the  creditor  pleading  compensation  as  an  individual;  there  was  therefore  a  direct 
tautwrma  debUi  e^  crediti  in  that  case  which  there  is  not  here,  where  the  defender 
BisBet  18  sued  not  as  an  individual,  but  as  a  trustee  for  the  creditors,  and  therefore 
there  can  be  no  foundation  for  the  plea  of  compensation. 

Mo^  As  to  the  defence  of  retention. 

In  order  to  found  the  plea  of  retention,  it  is  not  enough  that  the  funds  were  in  the 
power  of  Mr.  Bisset  as  a  trustee ;  he  must  have  had  them  legally  in  his  own  possession 
IB  en  individual  Thus  the  partner  of  a  company  is  not  entitled  to  retain  the  share  of 
another  partner  in  satisfaction  of  a  private  debt  due  to  him  by  that  other  individual 
(wie  16th  June  1774,  Galdie  v.  Gray;  Nov.  29, 1774,  Mackie  v,  M'Dowal;  18th  June 
1783,  Gauvin  v,  Eobertson).  If  the  company  of  Somerville  and  Company  had  been 
rabsistuig,  therefore,  retention  could  not  have  taken  place ;  and  as  the  trustees  stand 
in  ^e  place  of  the  Company,  the  same  rule  must  be  observed ;  and  this  rule  becomes 
Btin  dearer  when  it  is  considered,  that  the  funds  are  not  vested  in  the  hands  of  Bisset 
or  Hall,  but  were  deposited  in  a  bank  in  their  names,  as  trustees  for  the  creditors  ;  and 
the  trustees  have  no  power  over  them,  excepting  what  they  have  eo  nomine  {vide  11th 
December  1781,  Campbell  v.  Campbell). 

Answered  for  the  defender. 

l<i^  As  to  compensation, 

The  partners  of  a  company  are  correi  dehendi,  as  well  as  the  debtors  in  any  joint 
hand  or  obligation,  and  are  severally  liable  for  the  whole  amount  of  any  debt  which  may 
be  due  by  the  Company.  A  creditor  [314]  may  make  his  claim  against  any  one  of  them. 
They  are  not  entitled  to  the  beneji4num  either  ordinis  or  divisionis.  But  wherever  a 
peiGon  may  be  forced  to  pay  any  debt^  it  is  clear  that  he  is  entitled  to  compensate  that 
debt  The  partner  of  a  company  is  therefore  entitled  to  plead  compensation  in  any 
dsim  which  may  be  made  against  himself  as  a  member  of  that  company.  But  if  a 
paoiaer  of  a  company  has  this  privilege,  it  is  clear  that  he  may  exercise  it  before  he  is 
bmaased  with  personal  diligence.  The  obligation  to  pay,  and  the  right  to  compensate, 
tie  convertible  terms;  and,  accordingly,  as  a  partner  offering  to  compensate  becomes 
thereby  both  debtor  and  creditor  in  his  own  person,  his  plea  is  clearly  well  founded 
{Me  Erskine,  b.  iii.,  tit.  4,  s.  13).  The  situation  of  tutors  is  perfectly  different, 
because  they  are  not  personally  liable  as  a  partner  of  a  company  is,  and,  therefore,  they 
tve  not  entitled  to  compensate  {vide  Bogle  against  Ballantyne,  July  8,  1793). 

There  is  no  foundation  for  the  distinction  taken  by  the  pursuer  between  that  case 
lad  the  present  The  creditors  of  Somervail  and  Company  did  not  discharge  the 
partners  of  their  claims,  and  betake  themselves  to  the  security  of  the  trust-funds.  The 
private  estates  of  the  partners  remained  liable  for  the  balance,  if  there  should  be  any, 
of  ihe  debts.  Mr.  Bisset  is  entitled  to  a  re-conveyance  of  the  remainder  of  the 
trust^etate ;  and  would  be  entitled  to  demand  a  re-conveyance  on  discharging  the  debts 
or  a  partial  re-conveyance  on  paying  any  part  of  them.  The  trustees,  therefore, 
are  in  effect  trustees  for  him.  Their  possession  of  the  funds  is  his  possession  of  them, 
eoDsequently  he  is  still  liable  to  pay  the  debts,  and  therefore  he  must  be  entitled  to 
oompensate  them. 

The  date  of  the  different  debts  is  a  matter  of  no  consequence,  or  rather  it  is  in 
favour  of  the  plea  of  compensation,  because  such  a  right  must  have  been  in  the  con- 
templation of  the  parties  when  Mr.  BiEiset  made  advances  to  Mr.  Grinlay.  And  as  to 
Hr.  Bisset  not  having  been  called  in  the  action  as  an  individual,  that  cannot  affect  his 
i^t  to  appear  in  it  in  that  capacity,  and  to  offer  payment  as  such,  which  he  does  in 
pleading  compensation. 

2db,  As  to  retention. 

It  is  only  necessary  to  say,  that  whenever  a  person  gets  the  funds  of  his  debtor 
into  his  hands,  he  is  entitled  to  retain  them  in  payment,  unless  his  claim  of  retention 
be  excluded  eitiier  directly,  or  by  implication,  from  the  terms  in  which  they  have  been 
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depcMBited  in  his  hands.  Grinlay  himself  could  not  have  objected  to  this,  if  he  had 
been  solvent,  and  the  creditors  cannot  be  in  a  better  situation  than  their  constituent. 

The  Court  ordered  a  hearing  in  presence ;  upon  consideration  of  which  they  adhered 
to  the  interlocutor  of  the  Lord  Ordinary. 

The  Court  was  unanimous  in  pronouncing  this  interlocutor.  One  Judge  rested  his 
opinion  upon  the  particular  circumstances  of  this  case,  where  Bisset  had,  by  the  coo- 
tract,  a  right  to  the  residue  of  the  funds,  upon  paying  a  certain  sum  to  Somervaill's 
representatives.  His  Lordship  did  not  dissent  from  the  judgment  pronounced  by  tbe 
Court  in  the  case  of  Ballantyne  against  Bogle ;  but  he  conceived  that,  as  expressed  by 
the  reporter,  that  case  went  farther  than  it  did  in  reality,  [316]  or  than  was  meant  by 
the  Court  That  compensation,  by  a  partner  of  a  company,  did  not  depend  upon  the 
extent  of  the  debt,  but  upon  the  nature  of  the  demand  made  by  the  creditors  against 
the  individual  partner  pleading  compensation;  and,  therefore,  that  if  Somervail  had 
been  alive,  and  the  Company  at  an  end,  excepting  as  to  winding  up,  Bisset  would  have 
been  entitled  to  compensate  no  more  than  one-half  of  the  debt,  imless  he  had  been  com- 
pelled by  the  creditor  to  pay  the  whole.  But  as  the  case  stood,  Bisset  having  the 
residuary  interest  in  the  estate,  and  Somervail  being  dead,  if  matters  had  been 
inverted,  and  Bisset  had  owed  a  sum  to  Grinlay  propria  nomine,  and  Grinlay  had  been 
debtor  to  the  company,  Grinlay  could  not  have  been  prevented  from  pleading  compensa- 
tion on  the  ground  of  its  being  a  company  debt.  And  the  converse  of  this  proposition 
must  also  be  true. 

The  majority  of  the  Judges,  though  they  admitted  the  specialty  of  the  case,  con- 
sidered the  point  of  law  which  occurred  in  it  as  a  general  one ;  and  while  they  would 
have  thought  themselves  bound  by  the  decision  in  the  case  of  Bogle  against  Ballantyne, 
which  had  been  received  as  settled  law  for  fifteen  years,  even  if,  the  question  had  been 
doubtful,  they  also  coincided  entirely  with  that  judgment  in  point  of  principle ;  and 
upon  the  ground  therein  expressed,  they  were  for  adhering  to  the  interlocutor  of  the 
Lord  Ordinary. 

No.  112.    F.C.  N.S.  L  318.     16  June  1809.     1st  Div.— Lord  Woodhouselee. 

Geobge  Kirkaldy,  Pursuer. — J.  H.  Mackenzie. 
Trustees  of  Andrew  Dalgairns,  Defenders. — Jo.  Cunningham. 
ArbiiraUon. — On  what  grounds  reducible. 

Kirkaldy  brought  an  action  of  reduction  of  a  decree-arbitral  pronounced  by  William 
Watson,  oversman  in  a  submission  between  him  and  Andrew  Dalgairns.  Dalgairns  had 
given  up  to  Kirkaldy  the  stocking  upon  a  farm,  and  the  possession  of  that  farm  for  a 
year,  for  a  compensation  to  be  paid  in  money  by  valuation;  and  the  submission 
empowered  the  arbiters,  and  Watson  as  oversman,  to  fix  the  valuation.  Watson  had 
accordingly,  after  a  long  proceeding  by  a  claim,  condescendence,  &c.  on  the  part  of 
Dalgairns,  by  answers  and  counter  claims  on  the  part  of  Kirkaldy,  by  examination  of 
witnesses,  and  taking  written  reports  of  opinions  from  various  persons,  pronounced  the 
decree-arbitral  in  question. 

The  cause  was  reported  by  the  Lord  Ordinary  in  memorials.  Tbe  reduction  was 
grounded  on  a  variety  of  reasons.     But  it  seems  sufficient  to  report  the  following : 

1.  The  devolution  from  the  original  arbiters  to  the  oversman  was  not  tested  in 
terms  of  the  Act  1681. 

2.  A  prorogation  of  the  term  of  the  submission  was  in  the  same  situation. 
But  to  these  objections  there  were  two  answers. 

Ist,  The  parties  had  homologated  these  proceedings  by  appearing  in  the  submission, 
pleading  and  taking  evidence  before  the  oversman. 

2dlyf  By  the  case  of  Stewart  against  Waterston,  8th  March  1804,  a  prorogation  of 
a  submission  did  not  require  to  be  regularly  tested,  and  the  same  rule  must  apply  to  a 
devolution. 

The  Court  thought  both  of  the  answers  good. 

But  farther,  in  support  of  the  reduction,  the  pursuer  pleaded.  That  the  oversman 
bad  excluded  his  agent  from  being  present  at  the  taking  of  the  proof  by  witnesses  in  the 
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sabmiflBioii,  and  that  in  consequence  of  this  and  other  reasons,  he,  lihe  pursaer,  being 
dinatiafied  with  the  proof,  had  offered  a  reference  of  the  points  in  dispute,  to  the  oath 
of  the  other  party  in  these  words:  ''The  claimant  refers  to  the  solemn  oath  of  Mr. 
Dalgaims  the  justice  of  the  different  articles  of  his  claim,  and  extent  of  each  (except 
the  mills,  and  machinery,  with  which  he  has  no  concern)  and  the  truth  of  the  answers 
made  by  the  respondent  to  each  individual  ^319]  article  of  claim,  and  further  the 
justice  of  article  of  counter  claim  contained  in  the  answers  for  the  respondent. 

"It  is  craved,  that  an  appointment  to  depone  be  made  as  soon  as  is  possible; 
that  three  days'  notice  be  given  to  the  respondent  of  the  time  and  pkce  of  Mr. 
Dalgaims'  oati^;  and  that  when  he  receives  the  notice,  a  copy  of  the  proof  already 
adduced  be  sent  therewith. 

"  And  the  respondent  protests  for  remedy  at  law,  if  the  oversnmn  shall,  as  hereto- 
fore^ rafoae  to  allow  an  agent  to  attend  for  the  respondent^  when  the  claimant  comes  to 
be  examined." 

That  this  reference  the  oversman  refused  to  admit  for  these  reasons,  "  because  of  the 
drcomstances  of  the  case,  and  the  very  weak  state  to  which  he  was  reduced  by  bodily 
distress,  with  which  he  still  continues  severely  afficted ;  and  because  of  having  by  that 
time,  from  a  number  of  witnesses  examined,  such  full  evidence  in  aid  of  my  own  judg- 
ment, as  enabled  me  to  decide  all  the  matters  in  reference  with  the  complete  approba- 
tion of  my  own  conscience." 

That  in  fact,  however,  Dalgaims  was  not  anywise  incapable  of  giving  his  oath  on 
the  points  referred  to  him. 

That  these  circumstances  were  sufficient  to  constitute  a  palpable  breach  of  duty  in 
the  oversman,  since  he  could  not  have  acted  in  this  manner  from  mere  error  in  judg- 
ment, bat  from  some  improper  motive  which  it  was  not  necessary  particularly  to  inves- 
tag^.  That  absolute  bribery  was  not  averred ;  but  that  such  breach  of  duty  was  a 
student  ground  of  reduction  of  a  decreet-arbitral,  notwithstanding  the  terms  of  the 
regolation  1686. 

That  this  regulation  had  never  received  a  strict  interpretation  since  it  had  been 
extended  to  suspensions,  though  only  reductions  were  expressly  mentioned  in  it.  That 
it  allowed  reduction  for  corruption,  and  that  corruption  must  be  interpreted  to  mean 
not  only  the  acceptance  of  bribes,  but  every  thing  that  was  palpably  a  failure  in  duty 
by  the  arbiter,  and  could  be  contra-distinguished  from  error  in  judgment.  That  for 
imtanee  faOure  in  duty  from  madness,  or  drunkenness,  or  avowed  favour,  or  hate,  or 
gron  negl^nce,  must  be  allowed  to  vitiate  a  decreet-arbitral.  That  a  decreet-arbitral 
bad  been  reduced  on  such  grounds,  viz.  in  the  celebrated  case  of  Peter  Williamson, 
decided  in  the  year  1766.^ 

It  was  answered  for  the  defender : 

That  the  circumstances  mentioned  did  not  shew  any  failure  in  duty,  nor  even  error 
in  the  oversman ;  since  he  might  reasonably,  and  far  more,  he  might  fairly  think  that 
the  evidence  he  had  before  him  was  better  than  the  oath  of  reference.  That  this  oath 
^'oold  have  been  not  [320]  an  ordinary  oath  of  party,  but  an  oath  of  opinion;  and 
tt  the  very  object  of  the  reference  was  to  get  the  opinion  of  the  arbiters  or  oversman, 
be  VBS  not  bound  to  give  up  his  own  opinion,  and  take  that  of  either  party,  even  at 
the  desire  of  the  other  party. 

But  that,  at  any  rate,  there  could  be  no  challenge  of  a  decreet>«rbitral  on  such 
groonds.  That  an  arbiter  was  as  much  empowered  to  decide  without  challenge  on  the 
mode  and  measure  of  proof,  as  on  the  import  of  it,  and  that  nothing  less  than  a  proof 
of  ooiTuption  and  bribery  could  found  a  challenge  of  his  decision  on  either.  That  there 
was  in  this  case  no  averment  of  bribery,  but  only  of  failure  of  duty  from  some  unknown 
iDotive,  to  sustain  which  as  a  ground  of  reduction  would  be  to  set  aside  the  regulation 
altogether. 

^  The  decree  of  reduction  in  that  case  was  given  "  in  all  the  circumstances  of  the 
eaee;"  and  as  there  was  a  long  proof,  of  which  the  reporter  has  not  been  able  to  get  a 
copy,  it  is  not  easy  to  say  wit^  certainty  what  these  were.  But  the  circumstances 
clnefly  insisted  on  in  the  papers  seem  to  be  the  circumvention  and  influencing  of  the 
vbiter  by  one  of  the  parties,  his  intoxication,  and  his  refusal  to  take  or  allow  produc- 
tion of  proper  evidence,  or  take  sufficient  time  to  consider  the  case  submitted  to  hiuL 
Theie  does  not  seem  to  have  been  any  charge  of  direct  bribery. 
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The  Court  were  perfectly  clear,  that  there  was  nothing  in  this  plea  of  the  porBuer. 
That  an  arbiter  had  jast  the  same  power  of  determining  what  proof  he  would  admit,  as 
in  determining  what  was  the  import  of  the  proof,  and  in  both  cases  his  determinatiaii 
admitted  of  no  appeal  That  either  of  the  reasons  given  by  the  oversman  in  this  case^ 
for  refusing  to  ts^e  the  oath  of  Dalgaims,  were  sufficient.  That  indeed  it  was  not  a 
proper  oath  of  party ;  and,  even  in  a  court  of  justice,  might  perhaps  have  been  propedy 
refused.  But  that  at  any  rate,  the  refusal  to  take  it  could  never  a£ford  a  sufficient 
ground  of  reduction. 

Accordingly  on  the  whole,  the  Court  "assoilzied  the  defenders  with  expences."^ 


No.  113.  F.C.  N.S.  I.  321.     16  June  1809.     2nd  Div.— Lord  CuUen. 

James  Gibson,  W.S.,  Heritable  Usher  of  the  Court  of  Exchequer,  Pursuer.— 

Clerk  et  Moncrieff, 

George  and  Patrick  Walker,  Defenders. — Thomson  et  BaircL 

Writ — Presumption — Vitiated  Writs. — The  name  of  an  instnimentary  witness  being 
written  on  an  erasure,  and  the  word  witness  being  in  a  different  hand-writing,  held  to 
be  a  vitiation  in  substantialihus. 

At  a  judicial  sale  of  the  heritable  office  of  Usher  in  the  Court  of  Exchequer,  the 
pursuer,  Mr.  Gibson,  became  the  purchaser  and  soon  after  brought  an  action  of  reduction 
of  a  commission  to  be  deputy  ushers,  granted  by  the  late  Lord  Ballenden,  the  common 
debtor,  in  &vour  of  the  defenders. 

Mr.  Gibson,  in  support  of  his  action,  brought  forward  a  variety  of  pleas ;  but  that 
upon  which  the  decision  turned  was,  that  the  commission  was  vitiated  in  substanHalibuB, 
in  so  far  as  the  signature  of  one  of  the  instrumentaiy  witnesses  was  manifestly  written 
upon  an  erasure. 

From  the  appearance  of  the  deed  itself,  the  admitted  circumstances  were  as  follows. 
The  testing  clause  bore,  that  the  deed  was  signed  on  the  23d  December  1791,  at  the 

^  It  is  proper  to  mention  here  also  the  case  of  Alexander  Livingston,  which  was 
similar  in  principle  to  that  of  Eirkaldy,  though  scarcely  deserving  a  separate  and  f (omal 
report.  Livingston  had,  by  the  agency  of  Black  and  Knox,  chartered  a  ship,  of  which 
Baird  was  owner,  to  sail  from  Aberdeen  to  St.  Lucar  for  a  cargo  of  fruit,  which  it  was 
to  carry  to  Leith.  The  ship  went  on  the  voyage  accordingly ;  but  when  it  arrived  at 
Leith,  great  part  of  the  fruit  was  spoiled.  Livingston  alledged  that  this  arose  from  a 
deviation  by  the  ship  from  the  voyage  as  stipulated,  and  that  he  had  a  claim  fkgdoA 
either  the  owner  or  agents  for  the  damage.  On  this  allegeance,  he  refused  to  pay  a 
part  of  the  freight.  Black  and  Knox  brought  an  action  against  him  to  recover  it 
Instead  of  proceeding  in  this  action,  however,  all  parties,  viz..  Black  and  Knox,  Baird 
and  Livingston,  agreed  to  refer  the  two  claims  for  freight  and  damages  to  Messrs.  White 
and  Mackenzie,  merchants.  These  arbiters  dismissed  Livingston's  claim  for  damages, 
and  found  him  liable  for  the  freight  claimed  by  Black  and  Knox.  On  this  decteet- 
arbitral,  Black  and  Knox  charged  Livingston,  who  presented  a  bill  of  suspension,  on 
the  groand  that  he  had  now  recovered  a  letter  under  the  hand  of  Black  and  Knox,  hxm 
which  the  deviation  clearly  appeared,  which  letter  he  had  not  been  able  to  recover  in 
time  to  lay  before  the  arbiters,  who  had  disregarded  his  express  and  repeated  request  to 
delay  their  decision  till  it  should  be  recovered. 

He  offered  also  to  prove,  by  the  oath  of  one  of  the  arbiters,  that  if  they  had  seen 
this  letter,  they  would  have  pronounced  an  opposite  judgment. 

This  bill  of  supension  was  refused  by  LotcL  Hermand,  who  found  "  that  there  iras 
no  ground  alledged  sufficient  to  set  aside  a  decreet-arbitral ; "  and  on  a  reclaiming 
petition,  the  Court  unanimously  adhered  to  this  interlocutor. 

The  Court  thought  it  might  be  doubted,  whether  the  letter  is  as  sufficient  to  prove 
any  deviation;  but  at  any  rate,  and  without  entering  into  that  question,  they  wero 
clear  that  the  decreet-arbitral  could  not  be  opened  up,  and  that  the  suspension  was 
incompetent. 


tAim^VAL  GIBSON   V.    WALKBRa  199 

Suny^etoet  TaTem,  in  London,  by  Lord  BaUenden,  before  Charles  Cnnunins  of  the 
Sieheqner  Office,  Liner  Temple,  London,  and  Williiun  Downs,  witnesses.  The  aigna- 
tme  of  the  first  witness  was  evidently  written  upon  an  erasure ;  and  the  word  iviinessj 
which  followed  it,  was  in  a  different  hand-writing,  and  with  different  ink,  seemingly  the 
nme  ink  with  which  the  other  signatures  had  been  written.  The  testing  clause  had 
been  fiDed  up  after  the  signature  of  Cummins,  because  his  name  appeared  in  it  with- 
out any  ensure ;  and  the  word  county  in  the  same  clause,  which  stood  immediately 
ftbore  the  signature  of  Cummins,  was  partly  written  upon  the  same  erasure. 

At  the  desire  of  the  defenders,  the  Lord  Ordinary  (Cullen)  allowed  the  evidence  of 
Kr.  Cummins  to  be  taken ;  and  his  testimony  is  in  these  [322]  words :  "  Depones, 
That  the  said  subscription  of  ^  Chcirles  Oummins*  is  of  the  deponent's  hand-writing, 
bat  he  does  not  recollect  the  deed  itself,  nor  the  circumstance  of  subscribing  it ;  and  being 
inftenqgated,  Whether  as  a  man  of  business  he  would  subscribe  as  witness  to  a  deed  which 
hedid  not  see  properiy  executed  by  the  principal  party,  depones,  That  he  certainly  would 
not :  That  the  deponent,  in  his  official  situation,  is  very  frequently  in  the  practice  of  being 
ea&edupon  to  subscribe  as  witness  to  various  deeds.  Being  interrogated  for  the  pursuer, 
Wheyier  the  word  witness  added  to  his  subscription  on  the  deed  under  challenge  be  of 
hii  band-writing,  depones.  That  it  is  not ;  nor  can  he  positively  say  whose  hand-writing 
His,  although  ^m  the  appeazance  of  it^  especially  that  of  the  letter  W,  he  rather 
mdines  to  suppose  it  the  hand-writing  of  the  defender,  Mr.  George  Walker.  And  being 
shewn  and  deored  to  look  at  the  third  page  of  the  deed,  and  say,  whether  he  does  not 
perceive  there  has  been  a  previous  erasure  at  the  place  where  his  subscription  now  is, 
and  whether  he  recollects  any  thing  of  the  said  erasure,  or  when  or  by  whom  it  was 
msde ;  depones.  That  from  now  looking  at  the  said  third  page  of  the  deed,  he  is  satisfied 
thst  Uiere  has  been  an  erasure,  but  he  does  not  know  any  circumstances  respecting  it. 
Depones,  That  he  does  not  recollect  of  his  ever  having  seen  Lord  BaUenden  subscribe 
his  name ;  but  the  deponent  is  confident  he  must  have  seen  Lord  Ballenden  subscribe 
the  deed ;  and  depones.  That  he  does  not  know  any  thing  of  the  subscription  of  the 
other  witness,  William  Downs.— And  being  further  desired  by  the  agent  for  the 
(Rmoer  to  look  again  attentively  to  the  third  page  of  the  deed  in  question,  and  to  say 
whether  he  is  still  certain  that  the  words  *  Charles  Cummins '  are  of  the  deponent's 
hand-writing,  depones.  That  he  is  perfectly  certain  of  its  being  his  hand-writing." 

The  Lord  Ordinary  reported  the  cause ;  and  in  the  papers  given  in  to  the  Court  for 
the  pursuer. 

It  was  pleaded :  That  the  commission  is  not  a  probative  deed,  because  defective  in 
the  l^gal  solemnities,  and  so  vitiated  as  not  to  afford  a  reasonable  confidence  that  no 
ilten&on  has  been  made  upon  it  after  having  been  subscribed  by  the  granter.  The 
jeabusy  of  the  law  is  such  as  to  presume^  that  the  vitiation  is  made  after  the  signature, 
becsose  no  body  is  supposed  to  sign  a  vitiated  deed,  and  if  it  is  »n  substantidl^mSf  it  is 
pfeaomed  to  have  been  done  with  a  fraudulent  purpose.  The  doctrine  on  this  point 
18  laid  down  by  Lord  Stair,  b.  iv.,  tit.  42,  s.  19. 

The  vitiation  in  this  case  is  not  only  in  suhstantialibuSy  but  one  of  the  worst  kind. 
It  is  not  denied  that  the  signature  of  Charles  Cummins  is  written  on  an  erasure ;  and 
hia  evidence  has  only  proved,  that  it  is  of  his  hand- writing,  while  the  addition  witness 
K  not^  but  rather  in  that  of  Mr.  George  Walker,  one  of  the  defenders.  Thus  the  fact 
stands;  and  the  presumption  is  inevitable,  that  when  Lord  Ballenden  signed  the  deed, 
if  be  did  sign  it,  which  is  not,  and  cannot  be  legally  proved,  some  other  writing  stood 
vbflve  the  name  of  Charles  Cummins  is  now  written.  What  that  may  have  been,  it  is 
impoaaihle  now  to  discover ;  but  according  to  the  authority  of  Lord  Stair,  the  worst 
kind  of  deleticm  is  where  [323]  the  words  deleted  cannot  be  read ;  for  if  they  cannot  be 
read,  they  will  be  esteemed  to  have  been  de  substanticUtbuSy  unless  the  contrary  appears 
by  what  proceeda  and  follows. 

A  vitiated  writing  may  be  objected  to  on  any  supposition  that  is  not  disproved  by 
the  writing  itsell  This  is  Lord  Stair's  meaning  in  the  passive  quoted ;  and  how  many 
mppodtionsi  then,  may  be  made  uncontradicted  by  this  writing,  and  fatal  to  its  validity  ? 

But  there  is  no  occasion  to  have  recourse  to  supposition.  It  appears  from  the  deed 
itadf,  that  not  Charles  Cummins,  but  another  person,  was  the  instrumentary  witness ; 
and  the  deed  is  proved  to  be  &lse  as  to  his  subscription.  What  if  Mr.  George  Walker 
buBself  was  the  original  instrumentary  witness)  a  supposition  not  unlikely,  as  Cummins 
iwtara  that  tiie  addition  teitness  is  of  his  hand-writing.     If  this  blunder  was  discovered 
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after  the  execution  of  the  deed,  and  attempted  to  be  cured  by  another  still  woiae,  it  is 
hardly  necessary  to  aay,  that  the  deed  is  good  for  nothing,  because  inoompetenyy 
witnessed,  and  the  name  and  designation  of  the  true  witness  not  given  in  the  testing 
clause.  This  supposition  is  not  only  uncontradicted  by  the  deed,  but  is  directly  pre- 
sumable, 

But  the  pursuer  is  entitled  to  make  a  supposition  still  more  unfavourable,  viz.  That 
Lord  Ballenden  did  not  subscribe  the  deed  at  all ;  and  this  cannot  be  disproved  by  his 
name  with  only  one  instrumentary  witness,  which  is  all  we  have  in  this  case ;  the  name 
of  the  other  witness  being  written  upon  an  erasure,  which  is  something  worse  than  if  it 
had  not  been  there  at  all,  because  it  creates  a  suspicion  of  unfoimess  in  the  execation  of 
the  deed.— 22d  July  1625.     Morrison's  Die.  p.  16,  925,  v.  Writ. 

If  this  objection  could  be  competently  obviated  by  the  deposition  of  the  witnen^ 
there  is  no  pretence  for  saying  it  has  been  removed.  Cummins,  indeed,  sweaia  to  his 
hand-writing,  from  a  belief  that  it  could  not  have  been  so  exactly  imitated,  but  he  does 
not  recollect  of  having  been  at  the  place  where  the  deed  was  executed,  or  of  having  8e«i 
the  granter  subscribe ;  neither  does  he  know  any  thing  of  the  subscription  of  the  other 
witness.  He  may,  therefore,  have  adhibited  his  name  without  knowing  what  deed  ha 
was  subscribing,  without  having  witnessed  the  execution,  or  even  having  heard  1^ 
granter  acknowledge  his  subscription. 

But  although  he  had  sworn  that  he  recollected  Lord  Ballenden's  acknowledgment 
of  his  subscription,  still,  from  the  difference  of  the  ink,  and  other  circumstances,  it  is 
plain  that  his  own  subscription  must  have  been  adhibited  ex  intervaUo  ;  and  if  this  weie 
the  case,  it  is  not  an  execution  of  the  deed  in  the  terms  of  the  statute.  The  attestation 
is  a  joint  act ;  and  the  subscription,  or  at  least  the  acknowledgment,  must  be  before 
both  witnesses  at  the  same  time.  If  otherwise,  the  date  with  respect  to  the  first  witness 
is  prior  to  what  can  be  attested  by  the  second ;  there  is  no  execution  of  the  deed  before 
two  witnesses,  but  two  incomplete  acts,  one  before  one  witness,  and  a  second  before 
another  witness. 

Lastly y  The  word  witness  is  not  of  the  hand-writing  of  Cummins.  It  is  submitted 
that  this  addition  should  be  made  holograph  of  the  witness,  to  shew  the  character  in 
which  he  subscribes,  because  otherwise  he  may  subscribe  as  a  party  or  homologator,  which 
he  would  be  in  good  faith  [324]  to  do  without  seeing  any  of  the  other  parties  subscribe, 
but  a  witness  doing  so  is  liable  to  the  pains  of  forgery.  The  holograph  addition  of  the 
word  witness  is  mentioned  as  a  requisite  in  BdVs  Lectures  on  Ext.  of  Deeds,  p.  288. 

It  was  answered  for  the  defenders,  that  the  pursuer  has  never  seriously  ventured  to 
dispute  that  the  commission  in  question  was  really  granted  by  Lord  Ballenden,  or  that 
the  signature,  which  it  bears,  is  the  genuine  subscription  of  his  Lordship.  They  may, 
therefore,  assume  that  it  was  his  intention  to  grant  it ;  and  that  the  deed  in  dispute  was 
the  deliberate  result  of  that  intention.  It  may  further  be  assumed  that  all  the  temu^ 
conditions,  and  qualifications  contained  in  it,  were  such  as  he  wished,  because,  in  all 
these  essential  parts,  it  is  completely  free  from  objection.  If  any  flaw  can  be  found,  it 
must  be  in  that  part  of  it  where,  of  all  others,  there  can  be  the  least  conceivable  motive 
or  inducement  for  anything  improper  or  irregular. 

The  plea  of  the  pursuer  resolves  into  these  two  facts,  \st^  That  the  word  wUnus^ 
which  follows  the  signature  of  Mr.  Cummins,  is  in  a  different  hand-writing  from  that 
signature;  and,  2c2,  That  the  signature  itself  is  written  on  a  part  of  the  paper  which  has 
been  scraped,  and  on  which  it  is  presumed  there  had  been  originally  some  other  writing; 
The  &»t  allegation  is  obviously  true,  but  it  is  of  no  importance.  By  the  practioe  d 
Scotland  this  addition  to  the  name  of  an  instrumentary  witness  is  almost  universal ;  bat 
it  is  equally  true  that,  neither  by  statute  nor  the  decisions  of  this  Courts  has  it  been 
rendeied  essential ;  and  it  is  notorious  that  in  England,  where  the  deed  was  executed,  it 
is  extremely  unusual.  The  testing  clause  must  contain  the  names  and  designations  of 
the  witnesses,  which  takes  away  the  necessity  of  any  holograph  addition  to  the  signature, 
and  removes  every  ambiguity  as  to  the  character  of  witness  or  granter,  in  which  a 
person  may  have  subscribed.  Mr.  Bell,  in  giving  practical  instructions  to  the  unlearned, 
has  very  naturally  directed  that  this  addition  should  be  attended  to,  but  he  has  nowhere 
hazarded  the  assertion  that  the  omission  would  prove  fatal  to  the  validity  of  the  deed. 

The  other  fact  that  the  signature  of  Cummins  is  written  on  an  erasure  is  in  part 
undeniable ;  but  the  extent  of  the  erasure  might  admit  of  dispute.  The  greater  part  of 
it  is  extremely  slight ;  but  even  there  not  a  vestige  of  previous  writing  appears ;  so  it  is 
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probable  it  was  merely  made  to  take  oot  a  blot,  and  that  no  previous  writing  ever  eidsted 
there  at  alL  Bat  granting  the  fact  in  its  fullest  extent,  it  is  not  a  circumstance  sufficient 
to  bear  out  the  puxsuer  in  his  plea  of  absolute  nullity.  To  do  this  he  must  maintain 
that  some  essential  words  were  previously  inscribed,  which  were  afterwards  removed 
for  the  purpose  of  putting  in  their  place  something  which  was  not  any  part  of  the 
odgiiial  deed,  and  which  ought  not  to  have  been  there  at  alL  The  only  previous  writing 
wluch  could  have  existed  on  this  part  of  the  paper,  must  have  been  the  name  of  another 
witDOBBj  and  the  only  inference  that  can  be  drawn,  is  that  Charles  Cummins,  whose 
name  now  appears,  and  who  is  described  in  the  testing  clause,  was  not  truly  one  of  the 
fantnunentary  witnesses  to  the  subscription  of  Lord  Ballenden.  But  whatever  suspicions 
or  pie-  [326]  ^sumptions  might  have  arisen  to  that  effect,  have  been  completely  obviated 
by  tiie  positive  testimony  of  that  person  whose  subscription  is  alone  in  question.  His 
eridence,  as  to  the  essential  points,  is  perfectly  firm  and  unqualified,  viz.  that  the 
Bgnatore  is  of  his  genuine  hand-writing,  and  that  he  could  not  possibly  have  adhibited 
that  signature  without  having  been  present  at  the  execution  of  the  deed  by  Lord  Ballen- 
den. He  is  mistaken  in  his  opinion  that  the  word  witness  is  in  the  hand-writing  of 
Gfioige  Walker ;  it  is  more  like  that  of  Lord  Ballenden  himself,  who,  with  some  of  the 
habUa  of  a  Scotsman,  may  have  thought  of  adding  what  Mr.  Cummins,  as  an  English- 
ma,  very  natoially  omitted.  It  is  not  everything,  passing  under  the  vague  name  of 
TJtiatioD,  that  has  the  effect  of  reducing  a  deed.  To  produce  such  an  effect,  there  must 
be  a  {Hesumption  of  fraud  remaining  unexplained  by  any  evidence  of  the  contrary. — 
See  Diet  voce  P^resumption,  Vitiated  Writs. 

The  Lord  Justice-Clerk  observed  that  the  erazure,  in  the  circumstances,  and  taken 
ikmg  with  the  deposition  of  Cummins,  formed  a  serious  objection  to  the  validity  of  the 
deed.  Cummins,  horn  his  evidence,  did  not  appear  to  have  been  present  at  the  execu- 
&IL  It  was  probable  the  deed  had  been  originally  signed  by  Lord  Ballenden  before 
two  witnesses,  one  of  them  the  receiver,  an  inhabile  witness,  whose  name  had  been 
eased  to  make  room  for  the  signature  of  Cummins,  From  the  difference  of  the  ink, 
this  had  been  done  at  an  after  time ;  and  it  could  not  now  be  known  that  Lord  Ballen- 
den bad  then  acknowledged  his  subscription  to  Cummins.  In  our  practice  it  is  not 
aeceesBiy  to  fill  up  the  testing  clause  at  the  signing  of  the  deed ;  and  it  is,  therefore,  the 
inore  necessary  to  be  correct  as  to  the  signature  of  the  witnesses,  because,  if  any  altera- 
tkii  is  made,  the  new  name  may  be  inserted  in  the  testing  clause,  as  appears  to  have 
been  done  in  the  present  case. 

Loid  Meadowbank  concurred  in  this  opinion.  He  thought  that  the  erasure  was  in 
nidantidlibuSf  and  sufficient  to  cut  down  the  deed,  though  not  such  as  to  infer  any 
^isB»  on  the  parties ;  an  innocent  blunder,  but  a  fatal  one. 

Lord  Newton  said  that  he  came  into  Court  with  an  opinion  in  favour  of  the 
defenders.  But»  on  inspecting  the  deed  and  observing  the  difference  of  the  ink,  he  was 
Bi^afied  that  the  signature  of  CummiuET  was  an  ex  post  fado  operation ;  and  on  that 
Moonnt,  that  the  deed  ought  to  be  cut  down,  the  more  especially  as  Cummins  recollected 
Botidng  as  to  the  circumstances  of  the  execution. 

Lord  Polkemmet  also  concurred  in  opinion ;  but  Lord  Cullen  (reporter)  had  so  much 
doobt  that  he  declined  voting. 

The  Lords  pronounced  the  following  judgment  (24th  January  1809) :  "  Sustain  the 

*  naeona  of  reduction  founded  on  the  ex  facie  vitiation  in  suhdantidlihus  of  the  commis- 

aon ;  and  reduce,  decern,  and  declare  accord-  [326]  -ingly ;  and  remit  to  the  Lord 

Ordinary  to  hear  ^e  parties  on  any  other  point  in  the  cause,  and  to  do  as  he  sliall  think 

A  reclaiming  petition  was  allowed  to  be  answered,  but  the  Lords  adhered. 

[Affid.  2  Dow  App.  270,  3  S.RK.  (H.L.)  197.     Cf.  M'Dowgall  v.  APDougall, 

2  R  817,  824.] 
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No.  115.  F.C.  N.S.  I.  330.     20  June  1809.     let  Div.— Lord  Craig. 

Archibald  Swinton,  Pursuer. — Arch,  Campbell  et  Cko.  Cranstoun. 
Henrt  Gawlbr  and  Others,  Defenders. — Alex.  MacoTiochie, 

Heritable  and  Moveable — Term  legal  and  canventwnal. — Ist,  In  grass  farms  let  annuaDj 
from  April  to  December,  the  rent  is  divided  between  heir  and  executor,  if  the  pio- 
prietor  survives  Whitsunday,  and  dies  before  Martinmas. 

2d,  An  anticipation  of  l^e  rents  of  an  entailed  estate  cannot  defeat  this  I^ 
division. 

Sequedration. — ^A  judicial  factor  (of  an  estate  to  which  the  succession  is  evh  Judiee) 
under  a  sequestration,  is  not  entitled  to  recover  for  behoof  of  the  heir  the  rents  whidi 
have  been  levied  by  the  executor  before  the  date  of  the  sequestratioui  or  have  been 
received  by  anticipation  by  the  heir  in  possession  before  his  death. 

On  the  22d  of  October  1805,  William  Duke  of  Boxburgh  died.  A  oompetitkii 
having  arisen  with  respect  to  the  succession  to  the  estate,  it  was  soon  afterwards  sequel^ 
trated ;  and  (19th  December  1805)  Archibald  Swinton  was  appointed  judicial  factor. 

Certain  grass  parks  surrounding  the  mansion-house  had  been  let  for  pasture  by  puUio 
roup,  from  the  18th  April  to  the  25th  December  1805.  Bills  were  taken  for  tlie  prioe 
payable  at  Martinmas  1805.  One  of  the  bills  had  been  taken  up  by  the  tenant  on  the 
20th  May ;  and  the  rest  of  the  rent  was  paid  up  at  the  term  of  Martinmas  to  Mr.  Hal- 
dane,  the  factor  for  the  late  Duke,  by  whom  it  was  paid  to  the  trustees  appointed  by  hinL 

The  judicial  factor  raised  an  action  against  Henry  Gawler,  and  the  other  trostees  of 
the  late  Duke,  for  the  half  of  these  rents ;  and  pleaded. 

That  as  the  Duke  survived  Whitsunday,  but  died  before  Martinmas,  the  rents  due 
for  the  crops  of  that  year  must  be  divided  between  the  heir  and  the  executor ;  that  he 
was  custodier  for  the  heir ;  and  that  this  principle  of  division  was  settled  by  many  antho- 
rities  and  decisions. — Ershf  b.  2,  tit.  9,  s.  64. — Diet.  vol.  ii.  p.  453,  3d  Jidy  1760,  Ker 
of  Hoselaw  against  TurnbuU,— 28th  November  1792,  Elliot's  Trustees  against  Six  W. 
Elliot 

That  the  rents  were  due  for  the  period  from  April  till  December,  and  thus  only  for 
the  part  of  a  year,  formed  no  exception  to,  this  rule,  for  the  law  did  not  regard  the  rent 
as  due  for  the  year  but  for  the  crop,  and  the  [331]  tenant  possessed  the  lands  daring  the 
only  period  in  which  the  crop  of  grass  could  be  reaped. 

'Qie  trustees  did  not  dispute  &e  general  principle  of  law  as  applicable  to  com  fanns; 
but  maintained : 

That  the  case  of  grass  farms  formed  an  exception ;  and  pleaded,  that  the  heir  has  right 
to  the  estate  immediately  after  the  death  of  the  ancestor,  and  the  executor,  on  the  other 
hand,  has  right  to  all  the  rents  down  to  that  period ;  that  the  general  rede  of  dividing 
the  rents  between  the  heir  and  executor,  where  the  ancestor  survived  Whitsunday,  and 
died  before  Martinmas,  arose  from  the  difficulty  of  awarding  to  each  a  proportion  of  the 
rents  according  to  the  period  of  the  year  at  which  the  ancestor  died.  The  rents  of  com 
lands  are  not  payable  from  day  to  day ;  and  it  was  expedient  to  establish  two  legal  tetms 
to  regulate  the  distribution.  But  where  lands  are  let  by  the  week  or  month,  this  geneni 
rule  cannot  apply.  In  the  present  case,  the  lands  were  let  for  a  part  of  the  year  only. 
The  Duke  died  in  October ;  the  heir  obtoined  the  natural  possession  of  the  lands  on  26th 
December ;  and  if  he  obtained  not  only  the  half  of  the  rents  previously  due,  but  also  the 
fruits  of  the  estate  after  the  25th  December,  he  would  tHus  obtain  an  undue  proportion. 
He  has  only  been  kept  out  of  possession  for  one  month ;  and  is  only  in  justice  entitled 
to  rent  corresponding  to  that  period. 

At  all  events,  however,  it  was  contended,  that  the  sums  which  were  actually  received 
by  the  Duke,  and  which  therefore  must  be  held  to  be  in  the  same  situation  with  fruits 
bona  fide  cansumpti  et  percepti^  could  not  be  claimed  by  the  heir,  nor  be  deducted  from 
the  fund  now  constituting  the  executry. 

The  Lord  Ordinary  (15th  June  1808)  "  Sustained  the  defences ;  assoilzied  the  defen- 
ders from  the  conclusions  for  the  rents  of  the  grass  parks ;  and  decerned." 

The  case  then  came  before  the  Court  by  petition  and  answers. 

'The  Oourt  differed  in  opinion  from  the  Lord  Ordinary  ;  and  concurred  in  observiiigi 
hat  there  was  no  room  for  distinguishing  the  rents  in  question  from  those  of  farms  let 
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in  lease  in  the  Qrdinary  way ;  that  the  proprietor  having  soryived  Whitsunday,  and  died 
lieloie  Martinmas,  the  rents  must  be  divided  between  the  heir  and  executor ;  that  where 
tiie  salgect  is  let  from  week  to  week,  or  &om  month  to  month,  some  difficulty  might 
inse  in  ascertaining  the  respective  rights  of  heir  and  executor ;  that  however  this  diffi- 
eolfy  did  not  occur  in  the  present  case,  for  the  rent  was  clearly  for  the  whole  grass  crop ; 
tiiat  it  was  for  the  crop  and  not  for  the  possession  during  a  year  that  rent  was  paid ;  that 
ths  rent  in  the  present  instance,  being  for  the  crop,  must  suifer  the  ordinary  legal  divi- 
Bon  I  that  in  estates  possessed  in  fee  simple,  an  anticipation  of  the  rente  might  prevent 
thB  legal  division  fiom  taking  place ;  but  that  this  could  not  be  done  where  the 
flstete  was  entailed ;  and  if  the  tenant  had  been  so  incautious  as  to  pay  his  rent  before  it 
vas  due,  he  must  seek  his  relief  from  the  representatives  of  the  ancestor ;  for  the  right 
of  the  heir  of  entail  could  not  thereby  be  prejudiced  or  defeated. 

It  was  observed,  however,  that  the  sequestration  was  awarded,  and  the  judicial  &ctor 
ippointed,  only  to  take  charge  of  the  estate  pendenie  [332]  lite^  and  to  possess  so  far  as 
Bone  of  the  parties  had  lewdly  obtained  possession  previously  to  its  date  \  that  these 
nnte  had  been  received  by  Uie  factor  previously  to  the  sequestration ;  and  that  therefore 
die  aequeetntion  could  not  afifect  these  sums  of  which  the  possession  had  been  regularly 
obtained;  that  the  rents  levied  after  the  sequestration  must  suffer  the  legal  division; 
aad  that  the  rents  levied  before  that  period  must  remain  with  their  present  possessor  till 
the  kw  shall  determine  who  is  the  heir  of  the  estates,  and,  consequently,  who  is  the 
pecson  that  is  entitled  to  agitate  this  question.^ 

The  interlocutor  of  the  Court  was  (30th  May  1809)  "recal  the  interlocutor  of  the 
Lord  Ordinary  reclaimed  against ;  and  find  that  the  rents  which  were  uplifted  by  the 
kts  Duke  of  Roxburgh,  in  his  lifetime,  or  by  his  executors  since  his  deatii,  previous  to 
tike  sequestration  of  the  estate,  did  not  fall  under  that  sequestration,  and  that  the  judicial 
factor  has  no  right  to  such  rents." 

A  petition  by  the  judicial  foctor  was  refused  (June  20,  1809)  without  answers. 


Na  116.       F.C.  N.S.  I.  333.     20  June  1809.     1st  Div.— Lord  Hermand. 

Tbustbbs  of  James  Dunlop,  Pursuers. — John  A,  Murray. 

John  Cobbbt  and  Robert  Macnair,  Defenders. — Tho.  W.  Baird  et  Hmry 

CocTobum. 

Property. — ^Where  the  property  of  the  soil  has  been  separated  from  that  of  coal  below 
it^  the  proprietor  of  die  coal  cannot  controul  the  proprietor  of  the  soil  in  his  use  of  it, 
dthsr  in  Ixulding  or  otherwise. 

In  the  year  1786,  Mr.  Corbet,  proprietor  of  Tolcross,  sold  the  coal  of  that  property 
to  Mr.  Dunlop  of  Gramkirk.  A  contract  was  entered  into  between  the  parties,  contain- 
ing their  respective  obligations,  and  Mr.  Dunlop  was  regularly  inf ef  t  thereon. 

In  the  contract)  the  disponee  of  the  coal  was  entitled  to  "  dig,  work,  win,  carry 
away,  and  dispose  of  at  pleasure,  the  whole  coal  and  seams  of  coal  whatever,  in  the  said 
knds ;  and,  for  that  purpose,  to  set  down  pits  and  shafts,  to  ran  levels,  to  erect  fire- 
eogines  and  machinery  of  all  kinds,  and  to  make  and  form  coal-hills,  roads,  ways,  and 
pttBages;  and  to  do  and  execute  all  other  operations  upon  and  through  the  said  lands 
neeeasaiy  and  proper  for  working  and  raising  the  said  coal,  storing,  carrying,  and  dis- 
poang  thfflreol'' 

^  The  reporter  is  aware,  that  it  was  not  necessary,  for  the  determination  of  the  pre- 
aent  case,  to  decide  whether  rents  of  grass  farms  let,  as  in  the  present  instance,  form  an 
exeeption  to  the  general  rule  of  division  between  heir  and  executor,  established  in  the 
oae  of  the  rents  of  com  farms  let  in  the  ordinary  way ;  or  whether  the  possessor  of  an 
entailed  estate  could  defeat  and  disappoint  this  division  by  an  anticipation  of  the  rents, 
because,  it  being  the  opinion  of  the  Court  that  the  judicial  factor  had  no  title  to  pursue 
Irar  the  rents  levied  previous  to  his  appoixU^ment,  it  was  not  necessary  to  enter  into  these 
other  points.  But  the  Judges  gave  so  clear  an  opinion,  on  the  points  noticed  in  the 
tepovt)  that  it  was  thought  improper  to  overlook  the  case. 
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With  respect  to  the  damages,  it  was  provided,  "  The  said  James  Danlop  binds  and 
obligee  him  and  his  foresaids  to  satisfy  and  pay  the  annual  damages  to  be  done  to  Um 
sorface  of  the  said  lands,  and  the  damages  to  be  done  to  any  houses,  buildings,  dikes,  or^ 
fences  upon  the  same,  by  sinking  of  pits,  working  of  coal,  running  of  levels,  erectiDg  of  < 
engines  and  machinery,  forming  of  coal  hills,  roads  and  ways,  or  by  any  other  means- 
employed  in  working,  raising,  and  carrying  off  the  said  coaJ,  which  damages  shall  be 
paid  to  the  said  John  Corbet  or  his  aforesaid,  or  to  his  or  their  tenants,  or  f euars  present 
or  future,  to  whom  the  said  damages  shall  be  occasioned,  as  the  same  shall  be  ascextained- 
by  neutral  persons  to  be  mutually  chosen,  and  to  free  and  relieve  the  said  John  Corbet 
and  his  aforesaid,  at  the  hands  of  his  tenants  and  f euars,  of  such  damages,  and  of  the 
expences  aftermentioned ;  and  to  undertake  the  defence  of  all  law-suits  that  may  be 
brought  against  the  said  John  Corbet  and  his  aforesaid,  on  account  of  the  said  damagei^ 
upon  receiving  due  intimation  of  such  law-euits,  and  to  pay  the  charges  of  defending 
such  suits,  and  the  said  damages  when  awarded. 

''  But  it  is  hereby  specially  provided  and  declared,  that  the  said  John  Corbet  in  any 
future  lease,  feu,  or  sale  of  any  part  of  the  said  landjs,  the  [334]  coal  whereof  is  before 
disponed,  shall  specially  except  from  such  lease,  feu,  or  sale,  the  coal  before  disponed, 
and  whole  rights  and  privileges  hereby  granted,  and  shall  take,  and  hereby  binds  and 
obliges  himself,  and  his  aforesaid,  to  take  the  tacksman,  feuar,  or  disponee,  bound  to 
demand  from,  and  settle  with  the  said  James  Dunlop,  for  the  said  damages,  in  the  same 
manner,  and  in  such  terms  as  the  said  James  Dunlop  is  taken  bound  to  pay  the  same, 
by  these  presents,  which  shall  be  referred  to  in  such  lease,  feu,  or  disposition,  as  the 
ground  upon  which  such  damages  are  to  be  claimed  and  settled  for." — *'  Moreover,  the 
said  James  Dunlop  binds  and  obliges  him  and  his  aforesaid,  on  their  own  expences,  to 
fill  up  with  fit  materials  all  the  pits  already  sunk,  or  that  hereafter  may  be  sunk  for 
working  the  said  coal,  and  to  cover  the  same  with  earth,  so  as  to  be  arable,  or  in  the  like 
situation,  or  nearly  so,  as  before  opening  the  pits,  and  that  so  soon  and  whensoever  the 
said  pits  shall  cease  to  be  of  any  advantage  for  the  working  of  the  coals  before  disponed ; 
and  also  on  the  like  expence  to  fill  up  with  earth,  or  level  and  make  smooth  all  other 
parts  of  the  surface  of  the  said  lands,  which  shall  be  hollowed,  raised,  or  otherwise 
altered  from  its  natural  state,  for  the  use  of  the  coal-work,  so  as  to  make  the  land  equally 
arable,  or  in  the  same  state,  or  nearly  so,  as  it  was  before  being  raised,  hollowed,  or 
otherwise  altered  as  aforesaid,  and  that  so  soon  and  whensoever  those  parts  of  the 
surface  that  may  be  so  used  and  applied,  shall  cease  to  be  of  any  advantage  to  the 
colliery." 

Mr.  James  Dunlop  afterwards  acquired  right  to  this  coaL 

Mr.  Corbet  sold  a  part  of  the  lands  of  Tollcross  to  Mr.  Macnair,  under  the  following 
reservations :  "  But  excepting  and  reserving  from  the  lands  above  disponed,  the  whole 
coal  and  seams  of  coal  therein  sold  by  me  to  James  Dunlop  of  Gamkirk,  conformable 
to  contract  of  sale  of  the  said  coal,  dated  the  14th  and  15th  days  of  November  1786, 
which  contract,  so  far  as  regards  the  lands  above  sold  only,  is  hereby  conveyed  to  the 
said  Eobert  Macnair,  under  the  obligations  therein  incumbent  on  me  the  said  John 
Corbet^  as  far  as  the  same  relate,  or  can  be  extended  to  the  part  hereby  sold ; " — and 
after  some  other  provisions  under  the  following :  "  But  with  this  express  provision  and 
stipulation,  that  the  proprietor  of  the  said  coal  shall,  in  terms  of  the  said  contract  of 
sale,  be  obliged  to  satisfy  and  pay  the  annual  damages  to  bed  one  to  the  surface  of  the 
said  lands,  and  damages  to  be  done  to  any  houses,  bidldings,  dikes,  or  fences,  upon  the 
same,  by  the  sinking  of  pits,  working  of  coal,  running  of  levels,  erecting  of  engines  or 
machinery,  forming  of  coal-hills,  roads,  and  ways,  or  by  any  other  means  employed  in 
working,  raising,  and  carrying  off  the  said  coal,  as  such  damages  shall  be  ascertained  by 
neutral  persons  to  be  mutually  chosen." 

The  lands  being  in  the  neighbourhood  of  Glasgow,  Mr.  Corbet  and  Mr.  Macnair  pro- 
ceeded to  grant  feus  thereof  for  the  purpose  of  buildings. 

Upon  this,  Mr.  Dunlop  raised  a  declaratory  action,  concluding,  l«f.  That  the  pro- 
prietors of  the  lands  were  not  entitled  to  alter  the  surface  thereof,  by  erecting  buildings 
or  by  any  other  operations,  so  as  to  subject  the  proprietor  of  the  coal  to  greater  damages 
in  the  working  thereof  than  he  would  have  incurred,  if  the  lands  had  remained  in  an 
arable  [336]  state,  as  at  the  date  of  the  contract  respecting  the  coal,  and  the  proprietor 
of  the  surface  were  not  entitled  to  erect  thereon  any  buildings  but  those  which  were 
necessary  for  the  cultivation  thereof ;  or,  2tf ,  That  if  any  buildings  of  any  other  deecrip- 
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turn,  or  foi  any  other  pnrpose,  were  erected,  the  proprietor  of  the  coal  should  not  be 
ibbie  for  damages  in  the  working  thereof,  excepting  such  as  might  be  done  to  buildings 
leiiQired  for  cultiyation ;  or,  3e^Zy,  That  Mr.  Corbet  and  his  heirs  should  be  bound  to 
idieve  the  proprietor  of  the  coal  of  the  damages  that  might  be  found  due  on  account  of 
bmldings  of  any  other  description,  but  those  required  for  cultivation. 
The  case  was  reported  to  the  Court  on  informations. 

Aigument  for  the  pursuer. 

When  a  right  is  conferred,  it  is  implied  that  every  power  is  granted  which  is  neces- 
wy  for  the  enjoyment  of  it^  omnia  sine  quibus  expltcart  nequit.  The  proprietor  of  the 
rarfaee  having  conveyed  for  a  valuable  consideration  the  right  to  the  coal,  and,  in  the 
most  ample  manner,  all  the  rights  and  privileges  necessary  for  working  it,  is  bound  to 
lefiain  from  doing  any  thing  by  which  this  right  may  be  defeated.  On  the  one  hand, 
&e  proprietor  of  coal  must  conduct  his  operations  so  as  not  to  render  useless  the  right 
of  the  person  possessing  the  surface ;  on  the  other  hand,  the  proprietor  of  the  surface 
most  govern  his  uses  of  it  under  a  just  regard  for  the  right  of  the  proprietor  of  the  coaL 
Hub  is  a  mutual  obligation  necessarily  resulting  from  the  property  of  the  soil,  and  the 
eofil  being  divided.  This  law  of  mutual  forbearance  results  from  the  principles  by 
vhicb  the  enjoyment  of  common  property  is  governed.  If  a  servitude  of  road,  or  aque- 
duct, had  been  granted,  the  proprietor  would  not  have  been  entitled  to  convert  the 
property  to  any  purpose  destructive  of  the  servitudes. 

If,  however,  the  surface  is  to  be  covered  with  houses,  the  damages  arising  from 
working  the  coed  must  be  so  enormous  as  to  amount  to  a  prohibition.  The  privileges  of 
BskiDg  levels  and  pits, — operations  indispensable  to  obtain  the  coal, — are  in  reality 
defeated,  if  the  one  must  be  driven  through  foundations  and  cellars,  and  the  other  can 
ooly  be  made  by  the  removal  of  houses. 

The  pursuer,  besides,  is  entitled  to  dig,  worky  and  toin  coaly  in  every  way  most  con- 
T^ent  for  himself,  provided  it  be  done  in  a  manner  sanctioned  by  practice,  and 
pradent  in  itself.  Coal  may  be  worked  either  by  turning  up  the  surface,  by  complete 
excavation,  without  leaving  pillars,  and  thus  allowing  the  surface  to  subside,  or  by 
leaviog  sufficient  pillars  for  supporting  the  roof.  All  these  modes  are  adopted  according 
to  circumstances,  and  neither  is  contrary  to  the  prudent  and  skilful  working  of  coal. 
Bat  by  covering  the  sur&ce  with  houses  and  streets,  the  pursuer  is  deprived  of  the  two 
fint  of  these  modes  of  proceeding,  and  even  the  damage  arising  from  the  third  is  so 
great  that  he  is  deprived  of  the  just  and  profitable  enjoyment  of  the  subjectw  That  the 
defender  must  abstain  from  the  use  of  the  surface  which  he  proposes,  since  that  use 
would  be  entirely  or  materially  destructive  to  the  other.  It  is  [336]  undoubted,  that  if 
the  property  of  the  soil  and  coal  had  remained  in  the  same  proprietor,  he  would 
not)  while  he  retained  any  intention  of  working  the  coal,  erect  the  houses  proposed  in 
this  instance.  But  by  taking  a  valuable  consideration  for  it,  and  authorising  another 
person  to  work  it,  the  proprietor  must  be  understood  to  have  obliged  himself  to  the 
ame  roles  which  he  would  have  observed  if  he  had  actually  intended  to  have  done  it 
bimself,  otherwise  he  is  just  attempting  improperly  to  combine  the  advantages  of  work- 
ing and  refraining  from  working  the  coal 

But  if  the  proprietor  of  the  soil  cannot  be  debarred  from  enjoying  his  property  in 
•ny  way  that  to  him  shall  seem  best,  he  must  do  so  suo  pericido  ;  and  if,  after  having 
elected  buildings  thereon,  any  damage  should  happen  to  them  in  consequence  of  the 
pmsner's  operations,  such  damage  should  be  restricted  to  what  would  have  arisen  if  the 
8qi£em»  had  been  continued  in  an  arable  state. 

Aigoment  of  the  defenders. 

In  the  contract  by  which  the  coal  is  conveyed,  the  proprietor  of  the  surface  has  not 
lestrieted  himself  from  converting  it  to  any  use  that  may  be  most  profitable  to  him, 
and  therefore,  provided  nothing  be  done  in  emnlationem,  his  right  is  unlimited. 

A  party  purchasing  coal,  under  the  obligation  of  surface  damage,  and  without  any 
xestriction  on  the  proprietor  of  the  surface,  must  be  understood  to  take  his  right  under 
possibility  of  the  surface  being  converted  to  any  purpose  that  may  suit  the  pleasure,  or 
contribute  to  the  profit  of  the  proprietor.  It  is  admitted  that  there  is  no  implied  obli- 
gation that  the  lands  should  remain  always  in  precisely  the  same  state  as  at  the  date  of 
the  contract  in  all  respects ;  for  instance,  it  will  not  be  denied,  that  the  proprietor  of 
the  sniiaoe  may  improve  indefinitely  the  productive  qualities  of  the  soU.     Yet  this 
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would  increase  the  surface  damage  in  many  cases  beyond  the  value  of  the  coal,  and  be 
an  impediment  to  the  exercise  of  the  right  of  the  proprietor  of  coal  in  the  very  same 
manner  as  that  complained  of  in  the  present  case.  While  it  is  admitted  in  i»indpk 
that  the  proprietor  is  entitled  to  improye  the  surface  by  converting  wastes  into  culti- 
vated lands  and  orchards,  it  is  anomalous  to  contend  that  he  is  not  entitled  to 
accomplish  an  improvement,  and  increase  of  value,  by  building  houses  upon  it^  fiu|fw 
et  minus  non  variant  epedem. 

2.  It  is  clear,  that  at  the  date  of  the  contract  the  parties  must  have  had  in  view  fte 
probability  of  buildings  being  erected  on  these  lands,  from  its  vicinity  to  the  city  of 
Glasgow,  and  price  given  for  the  coal.  3.  From  the  terms  of  the  contract  itseli^  it 
appears  that  the  parties  contemplated  the  possibility  of  buildings  being  erected  on  tiia 
lands. 

The  Court  were  not  influenced  by  the  specialties  pleaded  by  the  defendersi  but 
decided  the  case  on  general  grounds. 

The  Judges  concurred  in  observing,  that  there  were  two  points  involved  in  the  cam 
which  were  quite  distinct :  Ist^  Whether  the  proprietors  of  the  surface  were  entitled  to 
build  upon  it  in  the  manner  proposed ;  [337]  and,  2<2Zy,  What  damage  should  be  givni 
to  them  against  the  proprietors  of  the  coal,  in  the  event  of  injury  being  done  to  the 
buildings  in  the  course  of  working  the  coaL 

1^,  On  the  first  point  it  was  observed,  that  in  the  titles  of  the  defenders  to  Uie 
solum,  and  in  the  terms  of  the  contract  respecting  the  coal,  there  was  no  reatrictioft 
against  building  or  against  using  it  in  way  whatever;  and  therefore  it  was  to  be 
enquired,  Whetiher  there  was  any  thing  in  the  right  of  the  proprietor  of  the  coal,  or 
inherent  in  and  essential  to  the  contract  between  the  parties,  to  create  or  imply  audi  a 
prohibition ;  that  no  doubt  great  inconvenience  arose  from  separating  the  properly  of 
the  soil  from  that  of  the  coal  and  minerals,  but  each  proprietor  was  entitled  to  use  his 
property  to  the  utmost,  provided  nothing  was  done  emulously.  That  according  to  the 
general  principles  of  law,  the  proprietor  of  the  coal,  on  the  one  hand,  was  entitled  to 
do  every  thing  which  was  necessary  for  the  working  of  the  coal ;  and,  if  the  surface  were 
covered  with  a  town,  to  put  down  in  the  middle  of  it  engines  or  other  requisite  build- 
ings ;  that^  on  the  other  hand,  the  proprietor  of  the  solum  was  entitled  to  convert  it  to 
any  purpose  of  pleasure  or  profit  according  to  his  o¥ni  discretion,  and  without  controuL 

2dlyf  On  the  second  point  it  was  observed,  that  there  might  perhaps  be  some  doubt 
as  to  the  amount  of  the  damages  to  which  the  proprietor  of  the  coal  might  be  liable ; 
that  it  would  no  donbt  be  advantageous  for  the  parties  to  have  this  point  decided,  that 
each  might  proceed  with  the  operations  without  any  uncertainty  or  suspence  as  to  the 
amount  of  damage  which  may  be  demanded  by  the  one  or  incurred  by  the  other ;  and 
that  the  proprietor  of  the  surface  might  not  proceed  to  build  houses,  for  which,  if 
iiyured,  he  could  not  demand  the  value ;  and  that  the  proprietor  of  the  coal  might  not 
proceed  with  his  operations,  and  incur  damage  beyond  the  value  of  the  coal :  That,  how- 
ever, the  circumstances  of  the  case  did  not  require  a  decision  on  that  point,  nor  oould 
the  Court  give  regularly,  or  with  any  satisfactory  effect,  an  opinion  upon  it  a  priori. 

The  interlocutor  of  Court  (20th  June  1809)  was,  "  Sustain  the  defences,  in  so  far  as 
respects  the  right  of  erecting  buildings  upon  the  property  in  question,  aasoiLde  the 
defenders,  and  decern ;  and  with  respect  to  the  question  of  damages,  find  it  unneoessaij 
in  Tioc  statu  to  pronounce  any  judgment  upon  the  same." 


No.  119.        F.C.  N.S.  I.  345.     22  June  1809.     2nd  Div.— Lord  Glenlee. 

George  Steele,  Pursuer. — Dickson  et  Burnett. 

Alexander  Steele,  Defender. — Urskine,  Fvllarton,  et  Clephane. 

Arbitration. — The  meaning  of  a  general  submission  explained  by  a  previous  procesB 
in  the  Court  of  Session,  and  the  decreet-arbitral,  which  went  beyond  the  points 
which  had  been  debated  in  Court,  reduced  as  tdtra  vires. 

Alexander  Steele,  road-contractor  at  Carse  Green,  the  father  of  the  parties,  by  his 
last  will  and  settlement,  left  his  whole  property  to  the  pursuer  his  second  son, 


F.aUOI,  HJ.L  STEELE   V.    STEELE.  207 

OQ  eoDdiiion  thafe  he  should  lodge  L.300  in  a  banking-house,  in  the  name  of  certain 
finuteeSy  who  weie  to  employ  the  interest  in  alimenting  and  maintaining  the  eldest  son 
of  ihe  defender.  In  this  settlement,  the  eldest  son  was  represented  as  being  weak  in 
mind,  and  unable  to  manage  money  matters ;  and  it  was  provided,  that  he  shoald  reside 
in  the  house  of  his  brother  George. 

The  settlement  was  executed  in  1802 ;  and  upon  the  death  of  Alexander  Steele,  sen., 
the  defender  brought  an  action  against  his  brother,  concluding  that,  as  general  disponee 
of  his  father,  he  ^ould  exhibit  a  state  of  his  afGurs,  and  make  count  and  reckoning  for 
the  defender's  proportion  of  his  father's  succession  in  right  of  his  claim  of  legitim. 

This  process  was  dropt  after  depending  sometime  before  Lord  Glenlee  ^  and  it  was 
igned  that  matters  should  be  settled  by  arbitration. 

Instead  of  stating  expressly,  that  the  submission  was  to  relate  merely  to  the 
defender's  claim  of  legitim,  it  was  in  these  words :  "  That  the  parties  have  subnutted 
ill  demands,  claims,  and  disputes,  questions  and  differences  depending  and  subsisting 
between  them  upon  any  account,  occasion,  or  transaction  whatsoever,  to  the  amicable 
dedflkm,  final  sentence,  and  decreet-arbitral  to  be  given  forth  and  pronounced  by  James 
Weatherston,  innkeeper,  and  William  Tait^  farmer,  both  at  Ford  Path-head,  arbiters 
BQtaally  chosen  by  the  said  parties,"  &c 

There  were  no  written  pleadings  before  the  arbiters,  the  matter  having  been 
nanaged  viva  voce.  The  arbiters  examined  into  the  state  of  the  deceased's  affairs ;  and, 
OD  30th  December  1806,  they  pronounced  their  award,  by  which  they  found,  ''That  the 
foienid  Geoige  Steele  shall  be  obliged  to  pay  to  the  aforesaid  Alexander  Steele,  his  heirs, 
noeamns,  or  executors,  at  Whitsunday  first  to  come,  the  sum  of  L.648,  5s.  sterling, 
vith  legal  interest  from  the  said  term  of  payment  until  the  same  is  fully  paid,  in  full 
of  all  claims  ol  every  interest  what-  [346]  -soever  that  the  said  Alexander  Steele  shall 
bave  a  right  to  from  the  said  George  Steele,  in  behalf  of  their  father  and  mother's 
nbjecti^  heritable  and  moveable,  previous  to  the  date  hereof." 

Geoige  Steele  raised  a  reduction  of  this  decreet-arbitral,  let,  As  being  vUra  vires 
tomprondssif  the  arbiters  having  found  the  defender  entitled  to  one-half  of  the  whole 
pnperfy  of  the  deceased,  dead's  part  as  well  as  l^tim ;  2d,  On  the  ground  of  an  error 
eedadi;  and  3J,  On  the  ground  of  its  being  incomplete,  a  small  sum  being  left  to  the 
dimon  of  the  oversman,  when  it  should  be  recovered. 

The  process  came  before  Lord  Glenlee,  who  (8th  March  1808)  pronounced  this  inter- 
loentor:  "Finds  that  although  the  decreet-arbitral  does  not  specify  the  principles 
<m  which  the  arbiters  proceeded,  yet  it  sufficiently  appears,  that  they  proceeded  upon 
the  footing,  that  the  funds  of  the  father  of  the  parties  were  to  be  equally  divided 
between  them,  which  appears  to  the  Ordinary  to  have  beeen  highly  unjust,  as  there  was 
no  pretence  whatever  for  setting  aside  the  father's  will ;  and,  of  course,  the  defender 
onid  only  be  entitled  to  his  legitim :  Finds  that,  even  upon  the  data  on  which  they 
proceeded,  the  arbiters  appear  to  have  fallen  into  an  error  calculi,  in  so  far  as,  from  the 
poas  funds  with  which  they  charge  the  pursuer,  they  deducted  payments  made  by  the 
aid  pursuer  to  the  defender,  and  in  particular  LI 00  sterling,  which  had  been  paid  by 
hna  to  the  defender,  in  consequence  of  an  interim  decree,  to  account  of  his  legitim,  pro- 
ooonoed  in  the  process  which  formerly  depended  in  this  Court,  and  then  decerned 
igainst  the  pursuer  for  the  entire  half  of  the  balance,  without,  at  the  same  time, 
decerning  against  the  defender  to  repeat  to  the  pursuer  one-half  of  the  payment  which 
bad  be^  made  to  him,  or  allowing  the  pursuer  retention  thereof  out  of  the  sum  which 
be  was  to  pay  to  the  defender ;  and  the  Ordinary  also  finds,  that  the  decreet-arbitral 
appears  to  be  incomplete  and  irregular,  in  so  far  as  with  respect  to  the  debt  due  by 
John  Manuel,  the  extent  of  which  was  not  then  ascertained,  it  leaves  the  said  debt, 
^Hiea  recovered,  to  be  divided  between  the  pursuer  and  the  defender,  by  Malcom  Maclaren, 
the  oversman,  without  saying  according  to  what  data  he  was  to  make  the  division,  and 
which  data  no  where  appears  on  the  face  of  the  decreet-arbitral  itself,  although  they 
may  he  gathered  by  inference  from  the  state  No.  3  and  other  circumstances ;  and  the 
Oidinary  is  of  opinion  that,  under  all  these  circumstances,  there  are  sufficient  grounds 
for  aettmg  aside  the  said  decreet-arbitral;  and,  therefore,  sustains  the  reasons  of 
ndoetion,  and  reduces,  decerns,  and  declares  accordingly." 

A  representation  having  been  given  in,  the  Lord  Ordinary  pronounced  this  inter- 
loeutor  (15th  November  1808) :  *' Finds  that  although  the  defender  now  objects  to  his 
father's  testament^  on  the  footing  of  its  not  being  written  on  stamped  paper,  and  being 
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defective  in  tlie  solemtiities,  yet  he  never  did  bo  before ;  and  that  in  the  process  at  his 
instance  which  depended  before  the  present  Ordinary,  and  was  taken  ont  of  Court  by 
the  sabmission,  he  acknowledged  the  validity  of  the  will,  and  only  concluded  in  his  libel 
that  he  was  at  liberty  to  repudiate  it,  and  to  claim  his  legitim ;  so  that  ih&  dispuU^ 
as  to  the  amount  of  the  legitim^  was  in  fact  the  only  disptUe  between  the  parties^  in  eofof 
as  [347]  concerned  their  father^ s  succession  at  the  time  they  entered  into  the  mbmusMiL 
And  the  Ordinary  is  of  opinion,  that  in  fact  the  objections  now  made  by  the  defender  to 
the  said  will  do  not  appear  to  have  been  stated  and  pleaded  on  before  the  arbiters ;  and 
that  they  had  not  even  the  will  itself  before  them,  but  only  a  copy  from  which,  as  finr 
as  the  Ordinary  observes,  no  defect  in  the  necessary  solemnities  appear ;  and,  <m  the 
whole  matter,  refuses  the  representation;  and  adheres  to  the  interlocutor  com- 
plained of." 

The  nature  of  the  question  is  so  fully  explained  in  the  Lord  Ordinary's  interlocutoi^ 
that  it  is  only  necessary  to  add,  that  the  state,  No.  3,  alluded  to  in  that  of  8tti  Mareh, 
was  a  jotting  made  out  by  the  arbiters,  showing  the  principles  on  which  they  had  pro- 
ceeded, and  from  which  it  appeared  that  they  had  committed  the*  various  mistakes  men- 
tioned  by  his  Lordship. 

The  case  came  before  the  Court  by  petition  and  answers.  The  defender  pleadedi 
that  there  was  here  no  charge  of  corruption,  bribery,  or  falsehood ;  and  that  it  was 
impossible  to  reduce  a  decree-arbitral  on  any  other  ground ;  and  argued,  that  the  terms 
of  the  submission  itself  precluded  the  possibility  of  its  being  ultra  vires  compromisti^  as 
it  was,  '*  of  all  demands,  claims,  and  disputes,  questions  and  differences  depending  and 
subsisting  between  the  parties  " ;  that  it  cannot  be  limited  by  the  expression  depending 
and  subsisting^  because  whatever  might  have  been  the  subject  of  the  previous  procesB, 
there  was  nothing  to  prevent  the  parties  from  engaging  in  new  questions  before  the 
arbiters  under  such  a  submission.  And  separately.  That  it  was  incompetent  to  go 
beyond  the  decreet-arbitral  itself,  to  discover  Uie  ground  on  which  it  had  proceeded.^ 

As  to  the  error  calculi^  it  was  mentioned^  that  a  submission  and  decree-arbitral  is  a 
contract,  and  that  all  contracts  are  under  the  condition  of  errors  excepted,  &c. 

As  to  the  third  objection,  it  was  in  fact  of  no  moment^  for  the  oversman  was 
directed  to  divide  it  according  to  the  principles  of  the  decreet^irbitral ;  and,  therefore)  it 
had  been  decided  upon  as  well  as  the  rest 

The  pursuer  answered,  that  the  only  subject  in  dispute  was  the  legitim ;  that  this 
appeared  from  the  whole  complexion  of  the  case ;  and,  therefore,  the  decree  was  clearly 
vUra  vires. 

2.  The  error  calculi  is  sufficient  to  cut  down  the  decree  in  toto, 

3.  It  is  void  as  leaving  part  of  the  funds  to  be  divided  by  the  oversman  after  his 
powers  are  expired. 

Some  of  the  Judges  were  of  opinion,  that  an  error  calculi  might  be  remedied  with- 
out reducing  the  decree-arbitral;  but,  proceeding  upon  the  ground  of  its  being  uUra 
vireSy  they  (22d  June  1809)  "  In  respect  the  decreet-arbitral  appears  to  be  ultra  vires  of 
the  arbiters,  adhered  to  the  interlocutor  reclaimed  against,  and  refused  the  desire  of  the 
petition." 

No.  120.    F.C.  N.S.  I.  348.     23  June  1809.     2nd  Div.— Lord  Justice-Clerk. 

Alexander  Eobertson,  Pursuer. — Bruce. 

John  Ogle,  Defender. — Dickson  et  Keay, 

Periculum — Onus  probandi, — 1st,  A  person  hiring  a  serviceable  horse,  and  returning  him 
in  a  useless  state,  found  liable  for  his  value ;  and  2dly,  The  proprietor  of  the  horse 
not  obliged  to  prove  actual  maltreatment  when  the  horse  was  out  of  his  possession. 

Mr.  Ogle  had  occasion,  in  the  way  of  his  business,  to  travel  from  Stirling  to  Abe^ 
deen,  and  from  thence  back  to  Edinburgh.  For  this  purpose  he  hired  a  horse  at 
Stirling,  which  though,  like  most  hacks,  by  no  means  free  from  blemish,  appears  to 
have  been  fit  for  an  ordinary  journey.     Mr.  Ogle  rode  him  to  Aberdeen,  and  from 

^  See  as  to  this  Williamson  against  Fraser,  12th  December  1739. — Clerk  Home, 
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yienoe  back  to  Perth.     He  returned  him  by  the  Perth  carrier  to  Stirling,  the  horse 
Uiig,  as  he  stated,  unable  to  proceed  with  him  to  Edinburgh. 

Robertson,  immediately  upon  receiving  the  horse,  sent  for  two  farriers  to  inspect 
him,  and  they  made  out  the  following  report  of  his  condition :  "  We,  Hugh  Menzies, 
iuner,  Sk  Ninians,  and  Colin  Macvean,  farrier,  Stirling,  were  called  by  Alexander 
fiobeitson,  horse-hirer,  Stirling,  to  inspect  a  bay  horse  ;  and  after  a  strict  examination, 
find  the  above-mentioned  bay  horse  swayed  or  strained  oyer  the  kidneys  or  coupling  of 
the  back,  occasioned  by  over  riding  or  bad  usage,  which  renders  the  horse  useless  and 
unfit  for  any  service  ever  after." 

Upon  this,  Robertson  brought  an  action  against  Mr.  Ogle  before  the  Sheriff  of 
StidingBhire ;  but  the  defender  being  out  of  the  jurisdiction,  and  not  appearing,  the 
Sheriff  (vdeved  a  second  inspection  of  the  horse  by  the  same  farriers,  who  gave  a 
omilar  report.  The  horse  was  afterwards  sold  by  warrant  of  the  Sheriff  for  the  sum  of 
oxteen  shillings. 

Robertson  then  called  the  defender  in  an  action  before  the  Sheriff  of  Edinburgh, 
ecmduding  for  L.9  as  the  value  of  the  horse.  The  Sheriff,  after  allowing  a  proof,  pro- 
Bonnoed  the  following  judgment :  *'  Finds  it  proved,  that  the  horse  was  a  good  useful 
hick,  and  worth  the  sum  libelled  when  it  was  hired,  but  had  been  ill-treated,  and  was 
nseleBS  when  returned  ;  therefore,  finds  the  defender  liable  for  the  sum  libelled  and  in 
ezpences,  of  which  allows  an  account  to  be  given  in  ;  and  decerns." 

The  judgment  of  the  Sheriff  was  brought  under  review  by  advocation,  and  discussed 
before  Lord  Justice-Clerk,  Ordinary,  who  pronounced  the  following  interlocutor: 
"Advocates  the  cause  ;  and  before  further  an-  [348]  nswer,  ordains  the  pursuer  to  give  in 
a  eondeecendence,  stating  what  he  avers  and  offers  to  instruct^  as  to  any  improper  usage 
the  hone  may  have  met  with  on  the  journey." 

The  pursuer,  Robertson,  brought  this  interlocutor  under  review  of  the  Court  by  a 
ndaimiDg  petition,  in  which  he  argued. 

That  he  had  already  proved  as  much  as  was  incumbent  on  him,  and  had  made  out 
the  two  points  mentioned  in  the  SherifiPs  interlocutor ;  namely,  that  the  horse  was 
Kfrieeable  when  he  was  hired,  and  that  when  he  was  returned  he  was  good  for  nothing. 
I  The  ordinary  rule  of  law,  that  the  perieulum  ret  loeaioB  lies  upon  the  owner,  does  not 
I  ipply  here ;  and  though  it  did,  the  evidence  takes  this  case  out  of  it,  because  the 
I  fuiers,  hostlers,  and  others,  have  sworn  that  the  horse's  malady  proceeded  from  ill 
!  bettment.  At  least,  the  burthen  of  proof,  that  the  illness  proceeded  from  some  cause, 
'  far  which  he  was  not  blameable,  must  lie  upon  the  defender,  as  the  pursuer  has  already 
I  proved  every  thing  which,  horn  the  nature  of  the  case,  is  in  his  power.  This  principle 
;  was  carried  further  than  is  necessary  for  the  pursuer's  success,  in  a  case  reported  by 
:  FwaU^  16th  July  1679. — Binnie  against  Yaux.  Diet  v.  4,  fx>€e  perieulum. 

It  was  answered  for  the  defender,  that  the  horse  was  spavined  and  lame,  and  alto- 

:  ^ther  a  miserable  animal,  and  unfit  for  the  journey  when  let  to  hire,  and  that  this 

:  ahosdantly  appeared  from  the  proof.     And  although  the  inference  were  true  that  the 

I  nokdy  was  occasioned  by  hard  riding  and  ill  treatment,  this  must  have  been  received 

liy  the  horse  before  he  came  into  the  hands  of  the  defender,  because,  while  in  his  posses- 

non,  instead  of  being  harder  ridden  that  hacks  usually  are,  he  was  ridden  more  gently. 

Hie  stages  (as  very  particularly  specified)  were  easy ;  but  no  proof  as  to  this  had  been 

kd,  because  the  defender  did  not  conceive  that  this  burthen  was  laid  upon  him. 

At  advising  the  papers,  the  Court  remitted  to  Mr.  James  Bart,  veterinary  surgeon, 

to  consider  the  proof  in  the  cause ;  and  to  give  his  opinion  whether  the  state  of  the 

when  he  returned  to  Stirling,  arose  from  hard  labour  and  bad  usage  previous  to  his 

ling  hired  to  John  Ogle,  or  from  recent  hard  labour  or  bad  usage  while  in  his  service. 

Kr.  Burt's  report  was  in  the  following  terms :  "  I  am  of  opinion  that  the  state  in 

rhich  the  horse  returned  to  Stirling,  on  the  10th  May  1804,  was  not  the  consequence 

'hard  labour  or  bad  usage  previous  to  his  being  hired  to  Mr.  Ogle.     At  that  time,  not- 

ithslaQding  his  being  spavined,  it  appears  he  was  in  a  condition  to  perform  the 

^omey.    And  Mr.  Ogle,  in  his  answer,  admits  that  on  Thursday  the  8th  day  from  that 

which  he  left  Stirling,  he  rode  him  32  miles,  which  it  does  not  appear  to  me  he  could 

kve  been  capable  of  doing,  if  at  that  time  he  had  been  sprained  or  swayed  in  the  back 

the  manner  described.     I  should,  therefore,  auppose  that  the  injury  had  happened 

ibsequent  to  that  period." 

Upon  this  opinion,  and  upon  the  ground  that  if  the  horse's  malady  arose  from  any 
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cause  for  which  the  defender  was  not  blameable,  and  which  he  could  not  controul,  the 
onus  probaTidil&j  upon  him,  the  Court  [350]  pronounced  the  following  judgment :  ''The 
Lords  having  resumed  consideration  of  this  petition,  and  advised  the  same  with  the 
answers  and  report,  alter  the  interlocutor  complained  of;  repel  the  reasons  of  advo- 
cation; remit  the  cause  simplicUer  to  the  Sheriff;  find  the  petitioner  entitled  to 
expenses,"  &c. 

The  case  was  a  second  time  brought  before  the  Court  by  a  petition  and  answers. 

Lord  Cullen  said  that  he  rather  bought  the  interlocutor  was  right  The  horse  had 
departed  sound,  and  returned  much  damaged.  The  pursuer,  Eobertson,  could  not  prove 
the  treatment  the  horse  had  received  in  the  interim  when  out  of  his  custody ;  but  in  a 
case  of  this  kind  it  was  customary  to  follow  the  rule  that,  probatis  extremis  prtB- 
mmuntur  media. 

The  Lord  Justice-Clerk  said,  that,  upon  reconsidering  the  matter,  he  believed  the  rule 
laid  down  by  Lord  Cullen  was  the  soundest  to  walk  by ;  although  at  first  he  had  been 
inclined,  in  tins  case,  to  give  effect  to  the  ordinary  maxim,  res  perii  suo  domino.  Had 
the  horse  died  by  an  accident,  there  is  no  doubt  he  must  have  perished  to  Eobertdon. 

The  Lords  adhered  to  their  former  judgment. 

[Cf.  PuUars  v.  Wcdker,  20  D.  1245 ;  Wilson  v.  Orr,  7  R  268.] 


No.  125.      F.C.  N.S.  I.  360.     27  June  1809.     2nd  Div.— Lord  Cullen. 

Hugh  Fraser,  Esq.  of  Eskadale,  Pursuer. — Thomson  et  Jeffray, 

Lieut.-Gener«d  Simon  Fraskr,  Bruiach,  Defender. — Burnett. 

Qualified  oath. — The  existence  of  a  prescribed  bill  being  referred  to  the  defender's  oath, 
compensation  by  a  transaction  previous  to  the  date  of  the  bill  found  to  be  an  intrinaic 
qualification. 

Thomas  Fraser  of  Auchnacloich,  the  pursuer's  father,  was  unde  of  the  defender,  who 
granted  him  a  promissory  note  in  these  terms: — Bruiach^  12th  January  1790. — 
'*  Received  from  Mr.  Thomas  Fraser  the  sum  of  one  hundred  pounds  sterling,  which  I 
promise  to  repay  with  interest  when  demanded."  Fourteen  years  afterwards,  tibe  pursuer 
made  a  claim  upon  this  bill ;  and  as  it  was  clearly  prescribed,  resting  owing  was  referred 
to  the  defender's  oath,  who  deponed,  '*  That  he  thinks  it  is  compensated,  and  that  he 
does  not  consider  himself  indebted  to  the  pursuer  in  the  sum  mentioned  in  the  above 
promissory  note,  or  that  the  same  is  resting  or  owing." 

Upon  this,  liord  Cullen,  Ordinary,  by  an  interlocutor  of  18th  May  1804,  "Found  it 
not  instructed  by  the  said  oath,  that  the  debt  contained  in  the  promissory  note  libelled 
on  has  been  paid;  and  that  the  allegation  of  compensation  stated  in  the  oath  is  an 
extrinsic  quality  which  cannot  be  received  until  instructed  by  other  proof." 

Li  a  representation,  the  defender  insisted,  that  by  saying  that  he  thought  the  bill 
pursued  on  was  compensated,  he  alluded  to  a  bill  dated  12th  January  1769,  granted  by 
Thomas  Fraser  to  his  father  the  late  Bruiach ;  [361]  and  that  he  understood  that  the 
sum  of  L.100,  for  which  he  granted  the  promissory  note  in  question,  was  a  partial  pay- 
ment of  the  prior  debt.  This  bill,  which  he  produced,  was  in  the  following  terms : — 
**  Bruiach,  12th  July  1769,  L.103,  128.  3d. — Sir,  Against  the  term  of  Martinmas  next 
to  come,  pay  to  me,  John  Fraser  in  Bruiach,  or  order,  within  the  shop  of  Hugh  Fraaer, 
merchant  in  Liverness,  the  sum  of  one  hundred  and  three  pounds  twelve  shUlings  and 
threepence  sterling  money  value  of  mine  in  your  hand  per  bill.  (Signed)  John  Fraeer. 
To  Thomas  Fraser  in  Auchanloich.     Accepts  Thomas  Fraser." 

The  Lord  Ordinary  (3d  July  1804)  ''  Found  that  the  old  bill  now  produced  by  the 
representer,  bearing  date  so  long  ago  as  Tith  July  1769,  and  said  to  be  drawn  by  the 
deceased  John  Fraser  the  representer's  father,  and  accepted  by  the  deceased  Thomas 
Fraser,  the  respondent's  father,  for  the  sum  of  L.103, 12s.  3d.  payable  at  Martinmas  then 
next^  cannot  be  admitted  as  sufficiently  instructing  the  representer's  plea  of  compensation 
against  the  bill  now  pursued  for ;  and,  therefore,  adheres." 

On  considering  a  petition  against  this  judgment,  a  remit  was  made  to  examine  the 
defender  of  new,  who  deponed,  "That  in  1796,  Mr,  Fraser  of  Aucbnacloich  granted  his 
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llR)yle^iIl-law,  the  deponent's  father,  his  acceptance  for  the  sum  of  L.103,  128.  3d. 
sterlings  for  Talne  given  by  the  latter ;  and  although  the  deponent  was  not  present  at 
the  lame  to  see  the  value  given,  yet  he  entertains  no  doubt  of  the  fact  being  so,  because 
Aochnacloich  afterwards  repeatedly  acknowledged  to  the  deponent,  that  he  owed  a  debt 
to  the  deponent's  father,  by  which  the  deponent  understood,  that  Auchnacloich  alluded 
to  the  aforesaid  bill  for  L.103,  12s.  3d.  and  the  deponent,  though  he  does  not  recollect 
w^  eertainty,  whether  Auchnacloich  mentioned  that  particular  bill  to  be  the  debt,  yet 
the  deponent  understood  it  to  be  so,  because  he  never  knew  of  any  other  debt  due  by 
Aaehnadoich  to  his  father.  Depones,  That  after  his  coming  home  in  the  year  1782,  as 
above  mentioned,  he  found  the  aforesaid  bill  for  L.103,  12s.  3d.  was  amongst  his 
father's  papers,  and  still  unretired.  Depones,  That  some  time  subsequent  to  his  coming 
home,  he  had  occasion  to  advance  a  sum  of  money  for  his  brother  Alexander  who  was  in 
the  aimy;  and  upon  that  occasion,  he  applied  to  Auchnacloich  for  L.lOO,  which. 
Auchnacloich  complied  with,  directing  him,  as  far  as  the  deponent  recollects,  to  go  and 
get  the  money  from  Bailie  Inglis  at  Inverness.  Depones,  That  upon  the  said  occasion, 
when  Auchnacloich  directed  him  to  get  the  money  from  Bailie  Inglis,  the  deponent 
offered  to  give  Auchnacloich  a  receipt  or  bill  for  the  money  so  to  be  got  from  Mr.  Inglis, 
bat  this  was  declined  by  Auchnacloich,  saying  that  he  owed  the  deponent  more  money 
than  that  sum :  That  upon  this  the  deponent  made  out  the  receipt  in  process  for  the 
LlOO ;  and  insisted  on  Auchnacloich  receiving  it  in  the  mean  time,  till  he  had  leisure 
to  setde  accounts :  That  the  deponent  does  not  recollect  whether  or  not  upon  that 
oixasian  Auchnacloich  made  any  particular  mention  of  L.103  bill,  but  the  deponent's 
knowledge  of  that  debt  of  L.103,  the  more  readily  induced  him  to  apply  for  the  said 
LlOO.  Depones,  [962]  ''That  previous  to  the  deponent's  going  to  Portugal  in  1797, 
he  was  two  or  three  months  at  home  in  Inverness-shire ;  and  that  while  he  was  in 
Portogal,  he  remembers  having  read  there  one  letter  from  his  uncle  the  late  Auchna- 
ebich,  in  which  he  mentioned  a  wish  that  they  should  have  accounts  settled  between 
them,  bat  does  not  think  there  was  any  thing  said  of  the  above  mentioned  bill  for 
L103, 12s.  3d.  or  of  the  receipt  for  L.100.  Depones,  That  he  did  not  write  any  answer 
to  the  said  letter  to  the  late  Auchnacloich ;  but  he  wrote  to  his  own  brother  the  late 
Dimster  of  Kilmorack,  in  whose  possession  the  L.103  bill  was,  desiring  him  to  get 
laatten  settled  with  his  uncle.  Depones,  That  the  deponent's  uncle  died  some  years 
ap)  Tery  suddenly ;  and  some  time  thereafter,  the  deponent  received  a  letter  from 
Aachnadoich's  son^  Mr.  Fraser  of  Eskadale,  mentioning  that,  amongst  his  Other's 
papers^  he  had  found  the  above-mentioned  receipt  for  L.100,  and  expressing  a  wish,  that 
OD  account  of  some  family  arrangements  he  was  then  making,  the  deponent  would  pay 
the  LlOO.  Depones,  That  to  this  letter  the  deponent  did  not  write  any  answer.  And 
tpon  the  whole,  the  deponent  has  always  considered  that  the  L.100  received  by  him 
^  the  late  Auchnacloich  was  a  payment  pro  ianto  of  the  aforesaid  bill  for  Ii.103. 
An  which  is  truth,  &c." 

The  Lord  Ordinary  reported  this  new  oath,  and  the  whole  cause  to  the  Court  on 
infocmations. 

Beaides  some  arguments  in  point  of  fact  in  which  he  maintained  that  there  was  no 
:  avidence  in  the  statement  in  the  oath,  that  the  promissory  note  in  1790  was  meant  as  a 
i  partial  payment  of  the  prior  bill  in  1769,  or  that  the  bill  had  remained  unpaid  till  that 
I  ^ ;  the  pursuer  pleaded  in  point  of  law  :  No  claim  can  in  any  situation  be  sustained 
:  ta  a  ground  of  compensation  upon  slighter  evidence  than  would  have  been  required 
:  to  instruct  it  as  a  ground  of  action.  But  if  the  defender  had  brought  his  action 
;  agunat  the  pursuer  for  payment  of  the  old  bill  for  L.103,  128.  3d.  he  could  only 
I  htfe  established  his  claim  by  the  writ  or  oath  of  the  pursuer.  Here  he  is  endeavouring 
I  to  do  so  by  his  own  oath,  which  is  clearly  irregular ;  and,  therefore,  the  qualification 
I  u  the  oath  must  be  considered  as  extrinsic,  because  the  defender  can  never  prove,  by 
1  bis  oath,  that  the  note  sued  on  is  not  resting  owing,  without  proving,  at  the  same  time, 
[  dist  the  prior  bill  for  L.103,  12s.  3d.  which  had  then  been  long  prescribed,  was  a  just 
[  iiid  subsisting  debt,  which  he  ought  not  to  be  permitted  to  do  by  his  own  oath  (Vide  ^ 
i  ^nkine,  b.  iv.,  tit  2,  s.  11,  29th  June  1799.  Kankine  against  Adair,— February  1806, 
I  Bugs  against  Darg  not  reported). 

\  The  defender  answered  Jihat  he  was  entitled  to  prove  by  his  own  oath,  upon  a 
Ftteribed  document  of  debt,  and  a  reference  made  to  him  by  the  pursuer,  ^  the 
Qicnmstances  relating  to  the  constitution  of  that  particular  debt.    That  the  oath,  which 
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he  had  emitted,  was  strictly  limited  to  this  object.  It  no  doubt  did  not  amount  to  an 
allegation  of  payment.  But  it  did  what  was  precisely  the  same  thing.  It  went  to  prove, 
that  in  fact  no  debt  had  been  constituted  by  that  document ;  and,  that  on  [363]  the 
other  hand,  the  money  which  he  then  received  was  merely  a  partial  payment  of  a  debt 
previously  due,  and  that  he  had  granted  the  note  libelled  on ;  because  no  final  settlement 
took  place  at  that  time.  As  relating  therefore  to  the  constitution  of  the  debt  in  question, 
as  proving  in  fact,  that  the  sum  in  the  note  was  not  resting  owing,  the  qualification  in  tiie 
oath  must  be  considered  as  intrinsic. 

There  was  a  considerable  difference  of  opinion  on  the  Bench.  Lords  Justice-Clezk, 
Polkemmet,  and  Glenlee,  were  for  sustaining  the  defences,  upon  the  ground  that  nothing 
is  extrinsic  which  relates  to  the  manner  in  which  the  precise  document  in  question  was 
granted,  value  given  for  it,  or  payment  made,  or  which  does  not  go  to  rear  up  some  sub- 
sequent claim  unconnected  witii  the  document  of  debt ;  and  th^  considered  the  circum- 
stances sworn  to  by  the  defender,  as  relating  to  the  original  constitution  of  the  debt. 

Lord  Cullen  and  Lord  Eobertson  considering  the  case  in  a  general  point  of  view,  aa 
a  pure  abstract  question  of  law,  were  of  opinion  that  compensation  is  always  an  extrinsie 
qualification  in  an  oath  of  reference.  That  it  appeared  from  the  oath  that  the  bill  of 
1769  had  not  been  mentioned  in  the  communing  previous  to  the  loan  in  1790.  That 
the  bill  was  prescribed  at  that  time  ;  and  both  then  and  now,  it  could  only  be  proved 
by  the  debtor's  writ  or  oath.  That  to  sustain  it  as  a  ground  of  compensation  would  be 
to  revive  it  upon  the  oath  of  the  creditor,  which  the  law  of  this  country  would  not 
permit ;  and,  consequently,  that  the  qualification  in  this  oath  must  be  extrinsic. 

The  interlocutor  of  the  Court  was,  "Assoilzie  the  defender,  and  decern;"  (Sd 
February  1809)  and  upon  considering  a  petition  and  answers,  they  adhered  (27th 
June  1809). 

[Cf.  Hurder  v.  Geddes,  13  S.  374.] 


No,  127.      F.C.  N.S.  L  366,     28  June  1809.     1st  Div.— Lord  Bahnuto. 

Elizabeth  Welsh,  Pursuer. — Ja.  Campbell. 

John  Caiknib,  Pursuer. — Ja,  Fergusscm. 

Clause — Heritable  and  Moveable, — Clause  in  a  settlement  effectual  to  convey  heritage. 

James  Gaimie  executed  a  settlement,  dated  30th  October  1804,  in  the  following 
terms :  Be  it  known,  &c.  that  I  James  Gaimie,  &c  have  resolved  to  settle  my  worldly 
affiedrs,  &c.  do  by  these  presents,  [367]  make  my  latter  will  and  testament,  &c  "  And^ 
therefore,  wit  ye  me  to  have  assigned,  and  by  these  presents  assign  and  dispone,  with 
the  burdens  and  reservations  after  mentioned,  to  and  in  favours  of  the  persons  after 
named  as  follows :  And,  in  the  first  place,  I  order  all  and  sundry  my  hail  moveable 
goods  and  gear,  corns,  catties,  horse,  nolt,  sheep,  instruments  of  labour,  household  fmni- 
ture,  gold  and  silver,  coined  and  uncoined,  and  every  other  moveable  and  immoveable 
subject  of  whatever  denomination  the  same,  that  presently  pertaining  or  belonging,  or 
shall  be  pertaining  or  belonging  to  me  at  my  death,  together  with  and  sundry  debts  tiiat 
is  or  may  be  at  my  death,  shall  be  addebted  and  owing  to  me,  by  whatever  person  or 
person,  by  bond,  bill,  or  promissory  note,  decreet,  paction,  or  any  other  manner  whatso- 
ever, with  the  said  bonds,  bills,  instructions  themselves,  and  all  that  has  followed,  or  is 
competent  to  follow  upon  the  same^  hereby  surrogating  and  substituting  Alexander 
Gaimie,  and  William  MacJennet  my  nephews,  in  my  fuU  right,  title,  and  place  of  the 
whole  premises,  with  power  to  them,  immediately  after  my  death,  to  intromit  with,  dis- 
pose upon,  uplift,  pursue  for,  and  discharges  to  grant,  for  the  whole  effects  and  debts 
hereby  conveyed,  to  be  disposed  as  after  shall  be  directed ;  and  if  any  of  the  said  persona 
shall  die,  or  be  incapable  of  said  business,  the  longest  liver  of  the  said  two  persons  shall 
have  the  full  power  to  do  the  whole  business  as  directed,  and,  in  general,  every  thing  to 
do  anent  the  premises  that  I  could  have  done  myself  when  in  life ;  which  I  hereby 
oblige  to  warrant  from  fact  and  deed;  and,  therefore,  name  and  appoint  the  said 
Alexander  Gaimie,  and  William  Macjennet,  my  sole  executors  and  universal  intromitteis 
with  my  goods,  debts,  and  effects  after  my  death,  and  to  [Say  my  just  and  lawful  debts, 
^d  funeral  charges,  and  also  to  pay  "  (then  follows  a  number  of  legacies),  ''  and  the 
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intoiest  of  L.8  sterling  to  be  paid  to  Elizabeth  Welsh  yearly,  as  long  as  she  lives,  and 
hoose,  and  yard,  and  furniture  for  her  use  the  said  time,  and  furniture  to  be  inventoried ; 
and  when  she  dies,  all  the  house  and  furniture,  and  the  L.200  sterling  that  is  laying  in 
the  hmk,  and  all  my  body  clothes,  shirts,  stockings,  that  I  shall  have,  and  books  at  my 
destii,  but  what  I  reserve,  and  bed  clothes,  and  naprie,  watch,  knock,  and  all  within  the 
bouse  at  my  death,  to  James  Cairnie,  Eobert  Gaimie's  son ;  and  this  deed,  or  testament^ 
not  to  be  shown  to  any  till  after  my  interment ;  reserving  always  power  to  myself  to 
make  void  and  null  these  presents  at  any  time  in  my  Ufe,  if  I  shall  see  cause." 

This  deed  contained  neither  procuratory  nor  precept ;  and  the  disponees,  Elizabeth 
Welsh  and  James  Cairnie,  raised  an  adjudication  in  implement  against  the  heir  at  law, 
and  the  executors  nominated  of  the  deceased. 

The  defenders  maintained,  that  the  settlement  was  a  last  will  and  testament,  and 
was  not  conceived  in  those  terms  which  the  law  requires  to  convey  heritage.  The 
yiowing  cases  were  referred  to,  26th  January  1770,  Brown  against  Brown. — 2d  March 
1770,  Bobs  against  Boss. — Diet.  vol.  iii.,  p.  225,  voce  Foreign. 

[368]  The  pursuers  maintained  that  the  settlement  contained  in  the  dispositive 
dauae  the  terms  assign  and  dispone^  as  applicable  to  "  eoery  moveable  and  immoveable 
nikjed^"  which  are  the  terms  peculiar  to  the  conveyance  of  heritage,  and  sufficiently 
deecriptive  of  heritage,  and  referred  to  a  case  in  which  a  clause  of  the  same  description 
liad  been  considered  by  the  Court  to  be  effectual  for  this  purpose,  17th  June  1785, 
Bobertaon  against  Robertson. 

The  Lord  Ordinary  (18th  January  1809)  sustained  the  defences. 

The  cause  having  come  before  the  Court  by  petition  and  answers,  the  Judges  were 
of  opinion,  that  the  terms  of  the  settlement  were  sufficient  to  make  an  effectual  convey- 
ance of  heritage,  and  (28th  June  1809)  pronounced  the  following  interlocutor:  ''Alter 
the  interlocutor  reclaimed  against ;  and  find  that  the  settlement  of  the  dececused  James 
Cairnie,  concerning  the  house  in  question,  ia  effectual,  and  ought  to  be  carried  into 
execution ;  and  remit  to  the  Lord  Ordinary  to  proceed  as  he  shall  see*  cause." 


No.  130.      F.C.  N.S.  I.  373.     29  June  1809.     2nd  Div.— Lord  Polkemmet. 

Charles  Fkrrieb,  Pursuer. — Forsyth. 
William  Sandibman  and  Others,  Defenders. — Burnett 

?roof— 'Insurance, — A  vessel  was  repairing  in  a  foreign  port  when  last  heard  of,  and 
under  circumstances  which  gave  room  to  believe,  that  she  would  not  sail  till  a  remit- 
tance to  pay  for  the  repairs  was  made  from  this  country.  A  declaration  of  war  was 
iasaed  by  the  foreign  power ;  and  no  accounts  arriving  of  the  vessel,  nor  any  letters 
from  the  master  or  any  of  the  marines, — the  declaration  of  war,  and  the  acknow- 
ledged &ct»  that  other  vessels  had  been  seized,  as  being  the  best  proof  that  the  nature 
of  tiie  case  admitted  of,  found  sufficient  to  subject  the  underwriters. 
2(2,  Action  for  the  premiums  competent  before  the  loss  is  adjusted. 

Bobert  Melville,  owner  of  the  *'  Snow  London  "  of  Ullapool,  became  bankrupt ;  and, 
before  a  trustee  was  appointed,  the  agents  for  his  creditors  procured  insurance  to  be 
done  upon  the  vessel,  in  the  name  ''  of  the  trustee  to  be  chosen  on  the  sequestrated 
estate  of  Mr.  Eobert  Melville,  as  well  in  his  own  name,  as  for  or  in  the  name  of  all  or 
ereiy  other  person  or  persons,  &c.  and  for  the  sum  of  L.1000  upon  the  hull  and 
i&atariab  of  the  ship  '  London,'  for  six  months,  on  the  coasting  and  Norway  trade  to 
ttd  from  Great  Britain  and  Ireland,  from  the  1st  March  to  the  31st  Augitf 1 1807,  both 
days  inclusive."    The  defenders  were  the  underwriters  on  this  policy. 

Sometime  afterwards,  the  ''  London ''  struck  upon  a  rock,  and  was  forced  to  go  into 
Chriatiansand  to  refit  She  was  detained  there  by  the  tradesman,  who  had  furnished 
tlie  lepaiis,  in  security  of  his  outlay ;  and  it  was  admitted,  that  no  remittance  was 
nude,  sufficient  to  discharge  the  debt. 

On  the  16th  August  1807,  the  King  of  Denmark  issued  a  declaration  of  war  against 
Great  Britain ;  and  Lloyd's  list  of  8th  December,  mentioned  the  "  London  "  as  having 
been  detained  in  Norway  previous  to  the  10th  of  November. 

It  was  ascertained  that  the  "  London  "  was  in  port  at  Christiansand  on  the  7th 
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August.  No  ship  returned  from  thence  after  the  28th  August;  [374]  and  it  was 
admitted  that  the  "  London ''  had  at  one  time  actually  been  detained  by  the  Daniflh 
Government. 

Mr.  Ferrier  was  appointed  trustee  on  Mr.  Melville's  estate ;  and  brought  an  actum 
against  the  underwriters,  before  the  Judge-admiral,  who  ''  repelled  the  defences ;  anl 
decerned  as  for  a  total  loss"  (24th  Februaiy  1809). 

The  defenders  advocated  the  cause,  which  was  reported  to  the  Court,  and  memorials 
ordered ;  when  they  argued  that  evidence  must  be  produced  of  the  vessel  having  been 
seized  previous  to  the  31st  August,  when  the  policy  expired. 

The  pursuer  answered,  that  he  had  produced  the  best  evidence  which  the  nature 
of  the  case  admitted  of,  in  the  detail  of  facts  above  set  forth ;  when  the  Court  (29th 
June  1809)  unanimously  refused  the  bill  of  advocation. 

The  underwriters,  on  the  other  hand,  brought  an  action  against  Mr.  Ferrier  fc/t 
payment  of  the  premiums,  as  they  had  been  guaranteed  by  the  creditors;  and  the 
Judge-admiral  (4th  February  1808)  "In  respect  decree  for  the  sums  covered  by  the 
policy  in  question  has  been  pronounced  of  this  date, — repels  the  defences ;  decerns  in 
terms  of  the  libel ;  but  finds  no  expences  due,  except  of  those  of  extract"  Mr.  Fecriec 
complained  of  this  judgment  by  bill  of  advocation,  on  the  ground  that  payment  of  the 
loss  was  still  resisted,  and  with  a  view  to  keep  the  matter  open  till  the  deteimination 
of  that  question. 

The  Lord  Ordinary  having  advised  with  the  Court,  and  upon  the  ground,  \haX 
though  in  practice  premiums  are  not  always  paid  per  advance,  yet  they  are  in  law 
understood  to  be  so,  and  a  Court  of  law  is  bound  to  give  action  for  them,  refused  the 
bill  (25th  May  1809)  and  a  petition  against  this  judgment  was  afterwards  refused. 


No.  132.     F.C.  N.S.  L  377.     4  July  1809.     2nd  Div.— Lord  Meadowbank. 

1  Colonel  Patrick  Eoss,  and  the  Trustees  of  the  late  Major-General  Patbicjk 
Eoss,  competing. — For  Colonel  Boss,  Dean  of  Faculty  Soss,  Clerk,  MackenaU^ 
Wedderbum ;  for  Trustees,  Dean  of  Faculty  Blair,  OUlies,  Douglas,  Many- 
penny. 

Heritable  and  Moveable. — Bonds  taken  to  heirs  and  assignees,  aeduding  execuiors^ 
cannot  be  carried  by  an  English  testament* 

The  late  General  Ross  was  domiciled  in  England;  and  in  1795,  he  executed  two 
deeds  of  settlement  of  his  whole  fortune. 

One  of  these  deeds  was  in  the  Scotch  form ;  but  it  was  defective  in  the  necesBaty 
solemnities,  and  could  not  have  effect  by  the  law  of  Scotland. 

The  other  was  a  last  will  and  testament  in  the  English  form.  By  it,  General  Boas 
bequeathed  all  his  property  of  every  description  to  certain  trustees,  to  be  disposed  o^ 
after  payment  of  his  debts,  in  such  manner  as  he  should  direct  by  special  legacy  or 
otherwise.  There  followed  a  special  bequest  of  L.4000  to  his  eldest  son ;  a  similar  one 
to  each  of  his  younger  sons ;  and  one  of  L.8000  to  his  only  daughter ;  and  these  were 
followed  by  a  general  direction,  that  the  residue  of  his  property  should  be  divided  into 
eight  parte,  one-eighth  to  be  given  to  his  widow,  and  ihe  remaining  seven-eighths  to  be 
equally  divided  among  all  his  children  who  should  survive  him. 

Both  before  and  after  the  date  of  these  deeds,  General  Boss  lent  different  large  soma 
of  money  to  persons  resident  in  Scotland ;  partly  on  simple  personal  bonds ;  partly  on 
heritable  bonds,  which  were  followed  by  infeftment,  and  the  remainder  on  Scotch 
personal  bonds,  taken  to  himself,  his  heirs  and  assignees,  with  clauses  seclnding 
executors. 

In  1805,  the  General  died;  and  Colonel  Patrick  Boss,  his  eldest  son,  expede  a 
general  service  as  his  heir ;  and  conceiving  that  he  had  right  to  the  bonds  secluding 
executors,  he  raised  an  action  against  Mr.  Cheape  debtor  in  one  of  them  to  the  amount 

^  This  case  was  not  allowed  to  become  final ;  but  it  is  preserved  on  account  of  the 
importance  of  the  question,  and  the  very  full  consideration  which  it  received  both  from 
the  pai'ties  and  the  Court. 
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of  L.4000.  For  the  purpose  of  trying  the  question,  Mr.  Gheape  raised  a  muldple- 
poindinj^  wherein  Colonel  Boss  and  tiiie  trustees  were  called.  These  actions  were 
conjoined;  and  the  cause  having  heen  stated  in  memorials,  Lord  Meadowbank  pro- 
oocmeed  this  interlocutor  (let  December  1807):  "Finds  that  the  bonds  secluding 
execittoTS  in  question  are  heritable  by  the  law  of  Scotland,  and  can  only  be  effectually 
tnnsmitted  according  to  the  law  of  Scotland;  therefore  prefers  Lieut.-Col.  Eoss  to 
the  bonds  secluding  executors  in  medio  ;  and  decerns  in  the  preference  accordingly." 

[378]  Against  this  interlocutor  the  trustees  reclaimed;  and  on  advising  their 
nduming  petition  with  answers,  the  Court  (9th  March  1808)  pronounced  this  inter- 
locator :  ** Alter  the  interlocutor  complained  of;  find  that  the  bond  in  question  was 
orried  by  General  Boss's  settlement ;  prefer  the  petitioners  to  the  sums  thereby  due ; 
aod  decern  in  the  preference,  and  against  the  raiser  of  the  multiplepoinding  for  payment 
aeeoidingly.* 

The  Colonel  now  reclaimed ;  and  pleaded  : 

\dy  By  the  law  of  Scotland,  bonds  secluding  executors  are  heritable  subjects. 

2(272^,  Heritable  rights  can  be  effectually  transmitted  only  by  the  forms  of  the  law 
of  ScotJand,  and  consequently  not  by  an  English  testament. 

L  The  first  proposition  is  established  by  every  statute  and  decision  which  has 
kNiched  upon  the  subject  for  a  century  and  a  half,  and  is  recognised  by  all  our  writers. 

Prior  to  the  reformation,  all  taking  of  interest  for  money  was  forbidden  as  contrary 
to  the  law  of  God ;  and  the  only  way  of  doing  so  was  by  the  sale  of  annual  rents  from 
knded  estates.  Then,  by  a  slight  alteration,  the  subject  of  the  annual  rent  was  given 
u  a  pledge  with  a  right  of  redemption ;  and,  lastly^  The  creditor  acquired  the  right  of 
rooming  the  pledge  upon  the  borrower,  and  demanding  payment  of  his  money.  This 
was  the  heritable  bond.  The  personal  bond  contained  a  penalty  for  non-payment  of 
piincipal,  but  there  was  no  clause  of  interest. 

T^en  clauses  of  interest  came  at  last  to  be  inserted  in  these  obligations,  the 
qootion  necessarily  arose,  whether  the  bonds  were  heritable  or  moveable;  and  the 
Coart  repeatedly  determined  that  they  were  heritable;  Durie,  26th  March  1626. 
Craaton  against  Stewart,  and  Wy lie's  Bairns  against  Hay — 29th  June  1627.  Drysdale 
igainst  Crawford— 12th  Dec.  1627.  Falconer  against  Heirs  of  Beattie—  July  1630. 
Camousie  against  Meldrum — 29th  February  1634.  Lugton  against  the  Creditors  of 
Btthentown — 24th  February  1624.  Donaldson  against  Donal(&on — 12th  July  1626. 
Giaigie  Wallace  against  Wallace. 

There  is  not  a  pretence  for  saying,  that  these  bonds  were  originally  given  to  the 
heir  as  mere  bequests  of  moveables  falling  to  him  ex  lege.  There  was  no  bequest  in  the 
natter;  on  the  contrary,  it  is  evident  that  all  the  rules  relating  to  property  in  heritage 
applied  to  them.  They  were  carried,  not  by  testament  and  confirmation,  but  by 
ittfiee ;  and  required  a  retour.  They  were  not  liable  to  the  jvA  rdietce  or  legitim. 
They  were  subject  to  the  law  of  death-bed.  They  did  not  fall  under  the  moveable 
ndieat,  and  they  were  not  arrestable.  These  are  so  notoriously  the  attributes  of 
liaritaUe  rights,  that  it  is  hardly  necessary  to  quote  any  authority  to  prove  it ;  but  see 
jErtfe.  p.  187,  B.  18. — Hope's  Minor  Practice,  p.  159. 

The  consequence  of  this  state  of  the  law,  was  that  the  heir  enjoyed  a  most  undue 
advantage;  and  that  the  younger  children  were  very  often  deprived  of  sums  which 
lad  bem  intended  for  them  by  their  parents.  [379]  To  remedy  the  evil,  the  Act  1641 
was  passed,  enacting  that  all  bonds  on  which  sasine  did  not  follow  during  the  life  of 
the  creditors ;  which  were  not  taken  to  heirs  secluding  executors ;  or  which  contained 
00  exprees  obligation  to  infef t^  should  belong  to  the  bairns  and  nearest  of  kin.  See 
Stat  1661,  c.  32. 

It  is  evident,  on  considering  these  statutes,  that  the  effect  of  clauses  secluding 
exeentors,  was  to  retain  the  bonds  in  the  class  of  heritable  subjects ;  not  to  make  them 
operate  as  mere  bequests  of  moveables :  and  to  give  to  the  previous  decisions,  finding 
6em  to  be  heritable,  the  force  of  statutory  law :  and  ever  since  the  last  of  these  statutes, 
the  dedsions  of  this  Court  have  been  the  same  as  to  bonds  with  clauses  secluding 
executors,  as  they  previously  were  as  to  bonds  with  clauses  of  annual  rent,  with  the 
exeeptbn  specially  introduced  by  Act  1661,  c.  51. 

&  oonaequenee  of  this,  such  bonds  are  always  carried  by  service ;  and  they  exclude 
the  legitim  and  jm  tdictod^  which  could  not  have  been  the  case,  if  they  were  mere 
bequests  of  moveables;  and  for  the  same  reason  they  are  liable  to  the  law  of  death -bed 
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— Vide  Pringle  against  Pringle,  20th  July  1688. — Hare.  Mackay  against  Eobertson, 
12th  January  1725. — Murray  against  Borthwick,  5th  December  1797. — Ih'dc.  p.  591» 
and  p.  639. 

It  is  clear,  therefore,  that  these  bonds  not  only  go  to  the  heir,  but  they  have  every 
attribute  of  rights  heritable  by  the  law  of  Scotland ;  and  must  be  ranked  under  the 
great  class  of  rights  on  which  it  bestows  that  denomination. — ^Vide  Stair,  p.  167,  168. — 
Mack,  Instit  p.  78. — Bank.  vol.  i.  p.  514. — Ersk,  p.  182. 

II.  The  next  proposition,  that  rights  heritable  by  the  law  of  Scotland  cannot  be 
conveyed  by  an  English  testament,  is  established  by  many  decisions. —  Vids  Davidson 
against  Kidd,  20th  December  1797, — Henderson  against  Selkrig,  10th  June  1795. — 
Creditors  of  Robertson  against  Mason,  9th  December  1795. — Coutte,  30th  November 
1791. — Melville  against  Drummond,  3d  July  1634, — Durie, 

As  then  the  trustees  have  evidently  no  case  upon  the  principles  of  the  law  of  Scot- 
land, they  have  endeavoured  to  defend  themselves  upon  the  jus  gentium ;  and  have 
maintained,  that  though  bonds  secluding  executors,  are  by  the  law  of  Scotland  heritable 
in  all  respects,  and  not  moveable,  yet  they  must  IbUI  under  English  personal  or  moveable 
succession,  whether  intestate  or  testate,  because  they  are  not  sua  natura,  or  in  the  nature 
of  things,  immoveable  rights.  In  support  of  this  position,  they  refer  to  Hog  against 
Hog,  7th  June  1791 ;  wluch,  however,  is  not  at  all  in  point;  for  it  related  to  a  personal 
estate  situated  m  England,  moveable,  so  far  as  the  English  have  any  such  term^  by  the 
law  of  England,  and  which  would  have  been  moveable,  not  heritable,  by  the  law  of 
Scotland,  if  it  had  been  situated  there,  for  it  consisted  of  money  in  the  funds,  of  bank 
stock,  and  stock  in  trade.  This  estate  was  found  to  fall  under  the  intestate  sucoession 
of  the  law  of  Scotland,  because  the  possessor  of  it  was  domiciled  in  Scotland.  But  it  ia 
evident  that  this  has  no  application  to  any  sort  of  heritable  rights,  which  are  subject  to 
an  opposite  rule. 

[SiSO]  The  trustees  are  therefore  forced  to  maintain,  without  the  aid  of  any  legal 
decision,  that  there  is  a  division  in  nature  itself  of  all  rights  into  moveable  and  immove- 
able, and  that  all  rights  classed  as  moveable  must  be  (and  in  all  other  countries  are) 
subject  to  the  law  of  the  succession  of  the  defunct's  domicile. 

But  there  is  no  solid  foundation  for  this  argument ;  for,  first,  there  is  no  natural 
division  into  moveable  and  immoveable,  even  in  things,  so  clear  and  distinct  as  that  all 
men  must  necessarily  admit  it  to  be  proper  and  natural,  and  be  sensible  of  the  abstirdity 
of  departing  from  it.  Nothing  whatever  is  absolutely  immoveable,  but  space  itself ;  and 
as  to  the  distinction  between  more  or  less  moveable,  it  is  quite  impossible  to  say  where 
the  line  should  be  drawn.  Great  part  of  the  substance  of  the  earth  itself  is  not  useful 
till  it  is  removed ;  such  as  coal,  metallic  ores,  &c,  and  there  is  no  principle  which  points 
out  whether  trees  and  growing  corns  are  moveable.  There  is  nothing  absurd  in  reducing 
all  these  things  to  a  classification ;  but  it  is  in  vain  to  contend  that  that  classification  is 
pointed  out  by  nature  itself. 

As  to  rights,  again,  it  is  clear  that  any  division  or  classification  of  them  must  be  still 
more  arbitrary  than  a  division  of  things ;  and  that  each  state  will  make  a  rule  for  itselL 
Bights  often  relate  to  more  subjects  than  one ;  and  they  relate,  more  or  less  clearly,  to 
the  same  or  to  different  objects ;  and  what  one  man  would  call  a  moveable  another 
would  call  an  immoveable  right.  Two  men,  for  instance,  agree  that  land  is  immove- 
able, and  money  moveable ;  yet  one  may  call  a  right  to  a  feu-duty  moveable  because  it 
relates  to  money,  and  another  may  call  it  immoveable  because  it  relates  to  land.  In  the 
same  way,  two  men  agree  that  the  nation  is  to  be  called  immoveable,  and  money  move- 
able ;  yet  one  may  call  a  share  of  the  funded  debt  heritable  because  it  relates  to  the 
nation;  the  other  moveable  because  it  relates  to  money.  A  perpetual  annuity,  in 
the  same  way,  may  be  viewed  as  moveable  because  it  relates  to  money,  or  immoveable, 
because  we  have  no  power  of  moving  the  debtor,  who  is  the  proper  object  of  the  right 
He  may  move  himself ;  but  to  the  creditor  he  is  not  a  moveable  object.  A  debt  beanng 
interest,  in  the  same  way,  may  be  viewed  in  a  double  light 

This  being  the  case,  we  are  not  bound  to  admit  the  reasoning  of  the  trustees,  nor  to 
give  effect  to  the  comitas  for  which  they  contend,  further  (if  at  all)  than  in  relation  to 
such  rights  as  are  moveable  by  the  law  of  Scotland,  even  if  all  the  other  nations  in 
Europe  had  adopted  a  uniform  plan  of  division  of  rights,  and  if  they  also  agreed  in 
determining  all  moveable  succession  by  the  lex  domicilii. 

But,  in  truth,  there  is  no  such  general  and  uniform  rule  established 
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By  the  law  of  Holland  no  such  natural  divifiion  exists.  Growing  trees,  and  debts 
bflritably  secured,  and  personal  actions,  even  for  lands,  were  all  moveable ;  while  slaves, 
and  ^lingB  appropriated  for  use  in  a  particular  place,  by  destination  of  the  proprietor, 
and  tilings  destined  to  be  built  into  a  house,  were  immoveable.  Vide  Voet,  vol.  L  p.  51, 
8. 13;  p.  52,  &  14;  p.  53,  s.  21 ;  p.  54,  s.  26. 

Bj  tiie  same  authority  it  is  establiished,  that  the  lex  domictlu,  in  succession,  never 
VBS  admitted  to  regulate  the  succession  of  things  or  [381]  rights  immoveable  by  the  law 
of  tiie  state  in  which  they  existed.  Voet,  vol.  i.  p.  35,  s.  1 1, — vol.  ii.  p.  495,  s.  34, — 
Evbetj  voL  ii.  p.  542,  s.  15, — Zoesius  Pandec.  lib.  28,  tit  1,  s.  51. 

Peckiusj  p.  678.  De  legcUo  mobUium^  again,  shows  that  the  Flemish  catalogue  of 
moibUta  was  different  both  from  the  Dutch  and  from  what  is  imagined  by  the  trustees. 

Neither  did  any  natural  division  exist  in  the  law  of  France ;  and  the  law  of  the 
domicile  applied  only  to  moveables,  according  to  the  actual  division.  Encydop,  Method, 
ArL  Juriqirudencej  sub.  art,  Immeuble  et  Meuble. 

The  English,  also,  have  no  respect  to  this  pretended  natural  division ;  nor  do  they 
admit  the  law  of  the  domicile  according  to  any  such  principle. 

The  law  of  Scotland  is  just  like  all  the  rest ;  and  it  is  already  demonstrated  that  we 
follow  the  same  rules  as  they  seem  to  do,  in  regulating  what  we  call  heritable  property, 
the  term  corresponding  to  the  foreign  expression  immoveable,  by  the  rules  of  our  own  law. 

Aa  to  the  difficulty  started  on  the  oi^er  side,  that  the  succession  of  the  creditor  in 
meh  bonds  must,  according  to  these  rules,  depend  upon  the  residence  of  the  debtor,  it  is 
answered, — Ist,  That  if  it  were  so,  that  difficulty  alone  shoidd  by  no  means  be  sufficient 
to  induce  the  Judges  of  Scotland  to  give  up  the  rules  of  their  own  law  of  heritable 
rights.  But,  in  the  second  place,  one  of  two  things  must  happen,  either  that  foreign 
Judges  would  attend  to  the  circumstance,  that  this  bond  was  heritable  by  the  law 
of  Scotland,  and  in  due  form  ranked  by  the  creditor  himself  among  Scotch  heritable 
rights,  or  they  would  just  pay  as  little  regard  to  the  Scotch  heritable  nature  of  a  bond, 
witii  infeftment,  when  the  debtor  was  in  England.  Indeed,  the  objection  to  the  lex  rei 
sitcBi  applies  stUl  more  strongly  in  this  last  case.  What  if  there  be  two  or  more  liens 
far  the  same  debt,  on  lands  in  two  or  more  different  countries,  with  difEerent  rules 
of  immoveable  succession  ?  What  is  to  be  done  there  by  the  Judges  of  the  country 
where  that  debtor  resides,  when  the  different  heirs  or  executors  claim  the  money  so 
aeeoied,  if  the  Judges  regard  the  debt  as  an  immoveable  right  ?  This  seems  no  easy 
matter  to  decide,  and  yet  it  may  easily  happen ;  but  no  such  difficulty  applies  to  the 
ease  of  a  bond  secluding  executors.  And  it  would  be  wrong,  either  in  the  one 
Qtnation  or  the  other,  to  give  up  the  fixed,  established,  and  therefore  useful,  rules 
of  the  law  of  Scotland. 

It  was  pleaded,  2d,  The  argument  maintained  by  the  trustees  further  involves  them 
in  an  inextricable  dilemma.  They  maintain  that  a  clause  secluding  executors,  is  a 
mete  bequest  of  a  moveable  bond  joined  to  that  bond ;  and  even  in  this  view  they 
eamiot  succeed. 

If  it  is  to  be  taken  as  a  special  bequest,  then  Colonel  Eoss  has  right  to  the  bond, 
because  the  General's  settlement  contains  an  express  clause,  burdening  the  trustees  with 
the  payment  of  all  future  bequests.  If  the  bonds  are  heritable  and  immoveable  they 
eaimot  touch  them,  because  they  do  not  fall  under  the  testament;  if  they  are  not 
heritable,  or  immoveable,  but  moveable,  they  are  carried  away  by  special  bequests  to 
Ae  eldest  son. 

Answered  for  the  trustees. 

In  the  origin  of  society  every  country  governs  its  concerns  exclusively  by  its  own 
laws  and  customs ;  and  the  lex  rei  ^tcB  may  be  expected  to  be  [382]  uniformily  applied 
in  all  questions  whatever.  Another  reason  also  for  the  observance  of  this  rule  arises 
from  the  circumstance,  that)  in  that  state  of  society,  the  only  property  of  any  importance 
consists  of  land,  which  must  necessarily  be  regulated  by  the  laws  of  the  country  in 
whidi  it  is  situated.  Moveables  were  looked  upon  as  mere  accessories  to  the  possession 
of  land,  and  came  naturally  to  be  regulated  by  the  same  rules. 

As  society  advanced,  this  universal  rule  would  come  to  be  moderated ;  and  chiefly 
firom  the  consideration  that  if  they  did  not  pay  this  regard  to  the  laws  of  their  neigh- 
bouiB,  they  could  not  expect  more  liberal  conduct  in  their  own  case.  Thus  the  mutual 
interest  of  neighbouring  countries  would  gradually  lead  them  to  relax  the  influence  of 
the  ksc  ret  sUoe,  and  substitute  that  of  the  domicil  of  the  creditor. 
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This  relaxation  would  naturally  be  introduced,  for  the  first  time,  in  the  case  of  a 
foreigner  having  a  personal  and  incorporeal  claim  of  debt  against  a  native ;  because,  as 
money  has  no  particular  connection  with  the  territorial  law  of  either  of  t^e  countriea^ 
the  propriety  of  permitting  the  creditor  to  regulate  his  own  matters,  according  to  bis 
own  law,  would  be  easily  understood,  and  consequently  would  soon  be  admitted. 

The  ipsa  corpora  of  moveables  would,  in  process  of  time,  follow  the  same  eourae ; 
but  not  immediately,  because  they  have  a  particular  situs,  and  the  old  law  would,  iA 
course,  prevail  for  some  time ;  and  it  is  probable  that  different  classifications  of  subjecte 
would  be  adopted  in  different  countries :  But  there  is  no  solid  distinction  in  principla 
between  different  classes  of  moveables,  and  all  such  distinctions  would  be  gradosily 
abandoned,  and  would  result  into  the  only  true  and  reasonable  one, — ^that  betweea 
personal  property  and  property  in  land. 

With  regard  to  the  last,  it  is  reasonable  and  expedient  that  the  succession  should  be 
regulated  by  the  lex  rei  sitce.  The  owner  of  landed  property  must  lay  his  account  with 
this ;  he  is  a  subject  of  the  country  in  which  his  lands  are  placed,  and  cannot  com^plain 
that  its  laws  regulate  his  interest.  Along  with  lands  come  to  be  ranked,  of  conzsei 
other  inferior  rights  arising  from  lands ;  for  example,  when  a  foreign  creditor,  instead 
of  being  contented  with  the  mere  personal  security  of  his  debtor,  insists  that  his  lands 
shall  be  pledged  to  him,  he  cannot  reasonably  object  that  the  effect  and  import  of  this 
pledge  shall  be  regulated  by  the  same  rules  which  regulate  the  right  to  the  land  itself  out 
of  which  the  pledge  arises ;  and,  therefore,  heritable  securities  upon  land  come  naturally 
to  be  regulated  by  the  law  of  tiie  country  where  the  land  is  situate ;  while,  on  the 
other  hand,  personal  property  of  every  description,  should,  on  principle,  be  regulated 
by  the  law  of  the  domicil  of  the  owner,  not  of  that  where  the  debtor  happens  to  live^ 
or  the  property  to  be  situate, — vide  Kaimes's  Principles  of  Equity,  1,  3,  s.  4,  p.  558 ;  and 
from  what  he  says,  p.  553,  and  p.  554,  as  to  a  distinction  between  permanent  and 
transient  moveables,  it  is  evident  that  this  was  a  department  of  law  which  was  not 
fixed  by  decisions,  but  was  a  new  one  arising  from  the  improvement  of  society ;  and 
that  judges  were  not  only  warranted  but  bound  to  resort  to  general  and  liberal  principles 
for  the  decision  of  a  matter  so  important  to  the  interest  of  foreigners,  and  particularly 
to  Englishmen,  with  whom  we  are  so  much  connected. 

[!3SS}  Indeed  the  English  judges  had  long  before  set  an  example  proper  for  our  imita- 
tion ;  it  having  been  established  by  the  decisions  of  Lord  Hardwicke,  that  personal  pro- 
perty, and  particularly  debts,  are  to  be  regulated  by  the  domicil  of  the  creditor,  though  it 
is,  of  course,  necessary  for  him,  in  making  his  right  effectual  against  a  foreigner  to  have 
recourse  to  judges  and  forms  of  law  unknown  in  the  country  of  his  residence, — vide 
Thorn  against  Watkins,  vol.  ii.  p.  35 ;  and  it  was  upon  these  general  principles  that 
the  case  of  Hogg  was  decided;  and  the  cases  quoted  from  the  paper  in  that  caae^ 
on  the  other  side,  were  given,  not  as  examples  of  perfect  law,  but  as  demonstrating  the 
gradual  progress  of  different  nations  in  the  adoption  of  the  reasonable  principle  which 
has  now  been  pointed  out. 

The  same  principle  has  since  been  followed  up,  and  applied  by  the  Court  to  the 
transmission  of  personal  property  inter  vivos  in  the  case  of  bankruptcy.  It  had 
formerly  been  matter  of  dispute,  whether  the  assignees,  under  a  commission  of  bank- 
rupt, issued  against  a  person  domiciled  in  England,  and  who  are  appointed  according  to 
a  form  which  would  be  held  completely  ineffectual  if  the  appointment  took  place  in 
Scotland,  could  be  allowed  even  to  appear  and  compete  with  creditors  in  SootUuid; 
whether  the  nomination  in  their  favour  could  be  considered  even  as  a  title  upon  which 
diligence  might  be  done  by  them  for  appropriating  the  effects  of  the  bankrupt,  and 
upon  which  they  might  be  preferable  according  to  the  priority  of  their  diligence ;  but, 
at  that  time,  no  person  supposed  that  their  appointment  could  operate  as  an  actual 
transference  of  property  in  this  country.  In  this  respect,  however,  an  example  was  set 
by  the  English  judges  highly  worthy  of  imitation ;  and,  accordingly,  it  has  been  adopted 
and  made  part  of  the  law  of  Scotland,  upon  the  same  principle  that  the  English  judges 
held,  that  personal  property,  wherever  situate,  was  to  be  regulated  by  the  domicile  of 
the  owner.  In  the  question  of  succession,  they  held  that  the  legal  assignment,  under  a 
commission  of  bankrupt,  operates  ipso  jure  as  a  transference  of  property  abroad,  because 
it  has  this  effect  by  the  law  of  England ;  and  they  held  that  foreign  countries  either 
would,  or  what  was  the  same  thing  to  authorise  a  decision,  ought  to  pay  the  same 
deference  to  the  laws  of  England, — vide  13th  July  1791,  Gill  against  Worswich.     The 
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ame  principle  was  acooidingly  adopted  in  this  country,  let  July  1803,  Struthers  against 
Eeid  and  otiiers,  and  Grarbitt's  assignees  against  Fairbolm's  creditors.^ 

Such  being  the  law  of  Scotland,  it  is  unnecessary  to  endeavoui  to  fix  the  exact  line 
behreen  mov&able  and  immoneable  property.  The  distinction  adopted  in  the  cases  just 
quoted  was  between  pergonal  and  landed  property,  and  that  is  a  distinction  perfectly 
nfkient  to  solve  every  difficulty  which  can  occur  in  cases  of  this  kind. 

In  determining  the  present  question,  therefore,  it  is  only  necessary  to  consider  to 
which  of  the  two  great  classes  of  property  bonds  secluding  executors  belong.  It  is 
psEfeetly  dear  that  they  have  no  more  connection  with  landed  property  in  Scotland 
tlian  if  they  did  not  contain  any  such  clause ;  and,  in  the  event  of  the  debtor's  bank- 
luptey,  they  give  the  creditors  [384]  no  greater  security,  nor  any  preference,  over 
penoos  who  have  nothing  but  open  accounts,  or  ordinary  bonds. 

If  the  bond  had  contained  no  clause  of  this  kind,  and  if  there  had  been  a  separate 
deed  containing  such  a  clause  as  to  it^  which  was  quite  competent,  Cleneral  Boss  might 
mdy  have  altered  that  deed  by  any  declaration  of  will  according  to  the  law  of  his 
doomL  But  where  is  the  difference  that  he  did  so  in  the  same  deed  %  A  bond  seclud- 
ing ezecntors  is  just  a  bond  and  will  on  the  same  sheet  of  paper ;  and,  in  either  shape, 
it  is  a  mere  simple  destination  of  a  personal  subject ;  and  why  could  not  the  bequest  be 
neaDed  by  an  English  deed  as  well  as  a  special  legacy  of  a  horse,  or  watch,  or  any  other 
moreable  subject 

All  the  absurdities  attending  the  application  of  the  old  rule,  regulating  personal 
faeoenion  iecwndum  legem  rei  sitoe  occur  in  the  application  of  it  to  bonds  secluding 
aeentora.  Such  bonds  have  no  connection  whatever  with  the  terra  firma  of  Scotland 
Bon  than  of  England  :  they  are  mere  personal  obligations,  connected  with  the  person 
of  the  debtor.  This  clause  in  the  bond  cannot  prevent  the  debtor  from  changing  his 
nndenee.  It  is  impossible  to  pretend  that  the  law  of  Scotland  would  still  apply  on 
aoch  an  event ;  and  it  would  be  very  ridiculous  that  the  situation  of  the  creditor's  claim 
should  change  with  every  change  of  the  debtor's  residence.  The  sole  object,  and  the 
only  effect,  of  the  clause  secluding  executors,  was  to  regulate  the  succession,  if  there 
AooM  be  no  other  declaration  of  will ;  and  it  is  too  late  now  to  maintain  that  it  can  be 
attended  with  any  other.  And  as  to  English  judges  giving  such  bonds  the  same  effect 
vith  bonds  secured  by  inf eftment,  the  difference  is  great ;  for  there  the  money  is  con 
oected  with  the  land. 

Oor  lawyers  have  got  into  some  confusion  of  ideas  upon  this  subject,  from  not 
attending  to  the  proper  meaning  and  effect  of  the  Act  1661,  chap.  32,  upon  these 
bonds :  Formerly  all  bonds  were  in  one  sense  heritable  after  the  term  of  payment  was 
F»t;  that  is  to  say,  the  heir,  and  not  the  executor,  succeeded  to  them ;  but  they  were 
not  heritable  in  the  proper  sense  of  the  word, — in  any  sense  which  could,  upon  prin- 
ciple, give  the  municpal  law  of  Scotland  any  controul  over  them. — Vide  Stair,  B.  2, 
til  1,  a.  ^.—Ersk.  B.  2,  tit.  2,  s.  9. 

The  Act  1661  made  no  alteration  upon  bonds  secluding  executors.  It  allowed  them 
to  lenuun  precisely  upon  the  same  footing  as  before  its  enactment ;  but  it  introduced  an 
alteration  with  regard  to  other  personal  bonds,  while  bonds  secluding  executors  were 
deelared  *'  to  be  heritable,  and  to  pertain  to  the  heir."  To  have  declared  such  bonds 
noreable  would  have  been  to  introduce  a  very  great  restriction  upon  the  power  of  dis- 
poaal  of  personal  property.  It  would  in  fact  have  been  declaring  it  illegal  to  seclude 
ezecQton  in  the  succession  to  personal  bonds ;  whereas  nothing  was  farther  from  the 
intention  of  the  legislature  than  to  make  such  a  violent  and  unwarrantable  encroach- 
ment upon  the  power  of  disposal  of  property. 

The  legislature  meant  neither  more  nor  less  than  to  say,  that  if  a  person  should 
chase  to  unite  a  destination  of  his  property  upon  the  same  sheet  of  paper  with  the 
oUigition  of  the  creditor  to  pay,  such  purpose  should  remain  legal  and  effectual.  But 
it  was  not  meant  that  it  shoidd  [386]  be  enforced  contrary  to  the  intention  of  the 
cwditoL— FtJc  Stat.  1641,  c.  57. 

This  Act  of  Parliament  was  evidently  meant  to  provide  against  the  thoughtlessness 
of  some  men,  and  the  unwillingness  of  others,  to  make  settlements  of  their  affairs  to 
take  effect  at  their  death  :  and  it  was  no  doubt  hard  upon  the  orphan  and  the  fatherless, 
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that  eldest  sons  should  exclusively  enjoy,  not  only  the  land,  but  the  whole  personal  pro- 
perty of  their  parents  likely  to  be  of  any  value. 

The  former  notion  of  the  law  was,  that  even  personal  property  was  to  be  r^olatod 
Becumdum  legem  rei  sitce  ;  and  it  was  this  which  led  to  the  decisions  quoted  on  the  othier 
side. — See  Durie,  3d  July  1634,  Taylor  against  Drummond. 

And  in  cases  where  the  law  of  Scotland  was  not  hampered  with  their  peculiar  notion* 
as  to  the  law  of  succession,  effect  was  very  early  given  to  foreign  deeds  executed  aecundttm 
legem  loci,  though  destitute  of  the  solemnities  of  the  law  of  Scotland. — Vide  Falconar 
against  Heirs  of  Beattie,  12th  December  1627.  Dune. — Sinclair  against  Murray,  1 5th 
July  1636.  Durie. — ^At  the  date  of  these  decisions,  every  personal  bond,  after  the  tena 
of  payment,  was  just  as  much  heritable  as  bonds  secluding  executors  are  now  ;  yet  in  a 
transmission  of  them  by  assignation,  it  was  held  sufficient,  that  the  deed  intemled  foot 
that  purpose  was  executed  agreeably  to  the  form  of  the  country,  where  the  granter  hap- 
pened to  be  at  the  time  j  and  now  that  the  more  narrow  views  of  the  law  with  regard  to 
personal  succession  are  exploded,  there  is  no  good  reason  why  a  deed,  executed  in  the 
English  form,  should  not  be  sufficient  for  the  conveyance  of  personal  property,  although, 
by  another  deed  of  the  granter,  the  heir  in  heritage  may  have  been  called  to  t^e  e^joj- 
ment  of  it. 

As  to  the  necessity  of  service  to  carry  bonds  of  this  description,  it  is  conceived,  Uiat 
it  has  originated  in  mistaken  views ;  but  at  any  rate,  it  is  of  no  consequence  in  the  pre- 
sent question, — for  although  the  domicil  of  the  creditor  may  regulate  personal  succeasioii, 
the  domicil  of  the  debtor  must  surely  regulate  the  form  of  making  up  the  title,  or  of 
doing  diligence  to  recover  it. — Vide  Thome  against  Watkins.  Service  too  is  often  neeea- 
sary  to  ascertain  the  degree  of  relationship  ;  but  it  does  not  follow,  that  the  property  to 
be  taken  up  must  be  heritable. — Vide  16th  November  1747,  Anderson  against  Heixa 
of  Sheila,  Kilk, — January  1742,  Christie  and  others  against  Dun  and  others ;  Falconer 
against  Heirs  of  Beattie,  15th  January  1628. — Durie, 

Again,  if  such  bonds  were  heritable  sua  natura,  they  would  continue  heritage  when 
conveyed  to  an  assignee ;  for  the  nature  of  the  subject  could  not  be  changed  by  assigna- 
tion, and  what  was  heritable  in  the  person  of  the  origined  holder  could  not  instantly  be- 
come a  moveable  subject  in  the  person  of  an  assignee.  Yet  this  is  the  case  with  saeh 
bonds  as  these. —  Vide  17th  June  1680,  Sandilands  contra  Sandilands. — Fount. 

As  to  the  law  of  death-bed,  it  is  now  established,  that  it  can  only  be  pleaded  by  the 
heir  alioqui  succesmrus  ;  but  Colonel  Ross  was  not  the  heir  oMoqui  succesmrua  in  the  con- 
tents of  these  bonds  ;  and,  therefore,  could  not  have  argued  on  the  law  of  death-bed. — 
Vide  Coutts  against  [386]  Crawford,— Veitch  against  Young,  25th  May  1808.— Stewart's 
Answer  to  Dirleton,  p.  17. — See  also.  Maxwell  against  Neilson,  February  1722. 

As  to  some  of  the  bonds  beiiig  posterior  in  date  to  the  settlement,  it  is  of  very  little 
consequence.  Executors  ah  intestato  were  excluded  by  the  bonds,  but  heirs  and  assignees 
were  expressly  called  to  the  enjoyment  of  them ;  and  the  younger  children  are  the  heirs 
and  assignees  of  General  Boss,  as  well  as  his  executors,  and  he  meant  them  to  be  so,  \rhen 
he  took  these  bonds,  or  he  would  have  altered  his  English  settlement. 

Upon  considering  these  papers,  the  Court  (24th  December  1808)  pronounced  this 
interlocutor :  "  Find  that  the  late  Major-General  Patrick  Boss,  of  the  East  India  Com- 
pany's service  was  by  birth  a  Scotchman ;  but  after  acquiring  a  fortune  in  India,  resided 
chiefly  in  England,  and  remained  domiciled  there  till  his  death  in  the  year  1805  :  "Find 
that  in  April  1795,  the  General  executed  a  latter  will  in  London  in  the  English  form, 
apparently  conveying  his  whole  property  of  every  description,  and  wherever  situate,  to 
certain  trustees  for  payment  of  debts  and  legacies,  and  a  distribution  of  the  residue  among 
his  children :  Find  that  prior  to  the  date  of  the  will,  John  Lennox  of  Antermany  in 
Scotland  was  indebted  to  General  Ross  L.600  sterling  by  bond,  carrying  interest,  and 
taken  payable  to  the  General,  his  heirs  and  assignees,  excluding  executors,  the  term  of 
payment  of  which  was  then  past ;  as  also  that,  prior  to  the  same  date,  William  Douglaas 
Clephan  of  Carslogie  in  Scotland,  was  due  him  L.500  sterling  by  bond,  in  the  same  terms, 
and  in  similar  circumstances :  Find  that  subsequent  to  the  date  of  the  will,  and  in  the  conrse 
of  the  years  1798,  1800,  1802,  1803,  and  1804,  the  General  lent  to  several  persona 
domiciled  in  Scotland,  sums  of  money  amounting  altogether '  to  L.  15,900  sterlitig,  or 
thereabout,  on  bonds,  or  on  assignations  to  bonds  conceived  in  favour  of  the  Genial, 
and  his  heirs  excluding  executors ;  and  that  the  said  debts,  whether  acquired  prior  or 
subsequent  to  the  latter  will  remained  due  to  the  General  at  the  period  of  his  death,  by 
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debtois  who  continued  to  be  domiciled  in  Scotland :  Find  that  in  the  present  action,  the 
lespondentSy  the  trostees  under  the  latter  will,  claim  these  debts  as  effectually  conveyed 
to  them  by  Tirtue  thereof ;  and  that  the  petitioner  the  eldest  son,  and  heir  at  law  of  the 
Geaeral,  claims  them  as  being  heritable  by  the  law  of  Scotland ;  and,  therefore,  not 
tnnamiasible  by  a  will  in  the  English  form,  or  at  least  as  being  descendible  to  him  by  the 
ipedal  destination  of  the  General ;  and  that  the  merits  of  these  claims  appear  to  depend 
BsiBly  on  the  solution  of  the  following  questions  of  law,  Imo,  Whether  debts  of  the 
above  description  are,  at  common  law,  held  to  be  of  their  own  nature  heritable  subjects, 
or  whether  they  are  moveable,  and  descend  only  to  the  heir  in  virtue  of  the  special 
deetixiation,  as  in  the  case  of  a  mortis  causa  donation  to  him,  of  an  acknowledged  move- 
able conferred  by  a  deed  inter  vivos;  2do,  Whether  any  alteration,  and,  if  any,  what 
tlteiation  in  this  respect  was  produced  on  such  bonds,  by  the  operation  of  the  Act  1661, 
e.  32,  relative  to  bonds,  where  the  destination  contained  no  exclusion  of  executors ;  Stio, 
Whether  in  either  view  of  the  proper  character  of  these  bonds,  there  is  or  is  not  such 
aa  heritable  quality  belonging  to  [387]  them,  as  disables,  in  the  general  case,  the  creditor 
from  transferring  them  in  prejudice  of  the  heir  at  law,  by  the  ordinary  technical 
lingoage  of  "  giving  and  bequeathing  "  in  a  Scotch  testament,  or  by  proper  dispositive 
iroids,  when  employed  in  a  deed  executed  on  death-bed ;  4^o,  Whether,  if  the  creditor 
k  domiciled  in  England,  that  circumstance  will  extend  his  power  over  such  bonds,  and 
caahle  him  to  dispose  thereof  in  prejudice  to  the  heir  at  law,  by  a  testamentary  deed  in 
tbe  TCngliah  form  3  5to,  Whether  such  bonds  taken  prior  to  a  general  settlement,  of  all 
(States  real  and  personal,  without  particular  mention  of  them,  are  to  be  held  as  so  many 
destmations  of  particular  subjects  not  meant  to  be  carried  by  such  general  settlement,  or 
ne  they  to  be  held  as  included  therein,  and  thereby  conveyed  1    6^o,  Whether  such 
boods,  taken  subsequent  to  such  a  genersd  settlement,  are  to  be  considered  as  so  many 
destinations  of  particular  subjects,  derogatory  from  the  universal  conveyance  contained 
in  the  settlement  ?    Ordain  the  parties  to  be  heard  on  these  questions  by  their  counsel ; 
and  conceiving  that  it  is  proper  to  request  the  opinion  of  the  First  Division  on  the  same, 
appoint  the  clerk  of  process  to  communicate  this  interlocutor  to  their  Lordships,  and 
laun  whether  it  would  be  agreeable  to  them,  that  the  hearing  should  proceed  also  in 
their  presence ;   and  in  that  case  what  time  for  it  would  best  suit  their  Lordships' 
eimvenience." 

^  Afterwards,  the  Court  resolved  to  hear  the  case  themselves  in  the  first  place,  and 

^  At  the  hearing,  among  the  authorities  referred  to  by  the  Colonel  were  two  cases 
horn  Lord  Elchie's  Collection,  which  it  has  been  deemed  advisable  to  give  in  a  note,  as 
bis  Lordship's  manuscript  is  not  very  easily  read. 

"  Bonds  secluding  executors  remain  still  heritable,  notwithstanding  a  process  for 
payment  at  the  creditor's  instance,  and  notwithstanding  an  assignation  in  trust,  under 
backbond  to  hold  count  for  what  should  be  recovered,  or  retrocess  the  creditor,  his  heirs 
and  assignees,  and  cannot  be  conveyed  by  testament ;  3d  and  29th  July  1735,  Daughters 
of  Monro  of  Eogart  against  Monro  of  Auchany." 

"  Heritable  bond  secluding  executors  assigned  to  the  creditor's  eldest  son  and  his 
beizs,  without  mention  of  executors,  found,  upon  his  death,  to  descend  to  his  heir,  and 
ootto  his  executor ;  18th  Nov.  1747,  Sir  John  Kennedy  of  Culzean  against  Mrs.  Anne 
Kennedy  and  her  husband." 

In  Lard  Elchie's  octavo  manuscript  the  case  is  reported  thus :  "  Sir  John  Kennedy 
bad  several  bonds  due  to  him,  payable  to  his  heirs  and  assignees,  secluding  his  executors, 
and  he  assigned  them  to  John,  afterwards  Sir  John,  his  eldest  son  and  his  heir,  without 
mentioning  executors,  or  excluding  them.  Young  Sir  John  also  died ;  and  now  Sir 
Tbomaa  the  heir  and  his  sisters,  as  executors  to  young  Sir  John,  compete  for  the  bonds, 
and  the  Lords  preferred  Sir  Thomas  the  heir." 

"Azniston,  though  strongly  for  the  interlocutor,  in  respect  the  assignation  by  old  Sir 
John  to  young  Sir  John  was  only  to  him  and  his  heirs,  which  he  thought  an  indication 
of  his  mind  that  it  should  not  go  to  executors,  yet  thought  that,  when  an  heir  succeeds 
to  snch  a  bond  by  service,  it  becomes  moveable,  and  goes  to  his  executors.  And,  2dly, 
that  it  is  testable  even  by  the  original  creditor,  and  differed  totally  from  the  decision 
1725,  M'Ley  against  Eobertson.  Drummore  again  thought  these  bonds  moveable. 
Kilkenan  was  of  opinion  for  the  decision  M'Ley,  and  also  thought  this  bond  still  heri- 
table in  young  Sir  John's  person.     Minto,  in  the  chair,  thought  that  the  Act  of  Parlia- 
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try  if  they  could  come  to  an  unammoxis  opinion  on  it,  as  it  was  found  that  it  ^<'o]|^ 
inconvenient  for  the  two  Courts  to  sit  together.     It  was  accordingly  argued  by 
and  Wedderburn  for  the  [388]  Colonel,  and  by  Gillies  and  Monypenny  for  the  truf 
and,  on  4th  July  1809,  the  Judges  delivered  their  .opinions,  which  were  in  substancel 
the  following  effect. 

A  majority  of  the  Court  observed.  That  a  great  deal  had  been  said  by  the  ti 
to  shew  that  the  bonds  in  question  were  in  themselves  moveable,  and  that  was 
reason  why  the  destination  in  them  should  make  them  heritable ;   but  they  th< 
that,  if  our  ancestors  considered  all  bonds,  after  the  term  of  payment^  to  be  giia 
heritable ;  and  if,  at  an  after  period,  bonds  in  general  were,  by  special  statute^ 
out  of  the  class  of  heritable  property,  while  bonds  secluding  executors  were  declared! 
remain  heritable  as  formerly,  they  should  govern  themselves  by  the  old  mayim,  **\ 
omnium  gtus  a  majorihm  eonstituta  surd  ratio  reddi  poteat,"  and  decide  according  as 
law  stood,  whether  they  could  now  ascertain  the  reason  of  it  or  not 

That  previous  to  the  statute  1641,  bonds  in  general  went  to  the  heir  as  herital 
8ua  ruUura,  and  that  it  was  not  the  expression  of  intention  that  decided  this ;  for  boi 
before  the  term  of  payment,  went  to  the  nearest  of  kin,  and  after  that  period  they  w< 
to  the  heir  of  line  :  That  the  Act  of  Parliament  1641  was  a  strong  authority  in  &v< 
of  this  opinion ;  for  it  declares  that  these  bonds  frequently  descended  to  the  heir  of 
not  in  consequence  of  the  will  of  the  creditor,  but  expressly  against  it,  which  stroi 
shows  the  original  view  of  our  law  in  regard  to  this  point :  That  the  reason  of  this ' 
or  what  had  given  rise  to  it,  was  not  so  clear ;  but  that  other  nations  had  gone 
than  we  have  done,  and  that  many  foreign  writers  hold  a  bond  to  be  a  feu :  That  ei 
in  our  law,  this  notion  appears  in  some  measure  to  have  prevailed;    for  we 
currently,  to  this  day,  of  the  liar  in  a  bond  j  which  expression  probably  had  its  oni 
from  the  bond  in  ancient  times  being  held  to  be  a  feu. 

That  the  Acts  1641  and  1661  made  no  change  on  the  nature  of  bonds  with 
secluding  executors,  but  left  them  just  in  the  same  situation  which  all  bonds  had 
in  before,  %.e.  heritable  sua  natura :  That  accordingly  such  bonds  have  all  the  charact 
istics  of  proper  heritable  rights ;  after  the  term  of  payment,  they  are  carried  by  gem 
service ;  after  that  period  they  are  not  arrestable ;  and  to  this  day  it  is  competent 
attach  them  by  apprising  and  adjudication :  If  a  creditor  dies,  they  cannot  be  taken  up 
the  creditors  of  the  deceased  by  confirmation ;  and,  if  they  want  to  attach  them, 
must  charge  the  heir'to  enter,  and  then  adjudge ;  the  law  of  death-bed  is  applicable 
them,  and  they  cannot  be  carried  by  testament.     That  the  decisions  had  even 
farther  than  this ;  it  had  been  found  that  these  bonds  retained  their  heritable 
even  after  they  had  passed  by  assignation :    That  doubts  might  be  entertained  of 
soundness  of  ^ese  last  decisions,  though  there  are  two  to  this  effect ;  but  they  dc 
shew  in  what  light  these  bonds  were  considered  by  pur  ancestors.     That  there  was  h< 
therefore,  not  one,  but  every  criterion  of  an  heritable  subject ;  and  that,  such  being 
case,  a  very  different  conclusion  must  be  drawn  from  that  which  might  be  done  if  1^< 
bonds  had  only  some  single  criterion  of  being  heritable  :  Hence  it  must  be  held,  thi 
they  were  given  to  the  heir,  not  merely  in  virtue  of  the  special  destination  contained  in 
them,  but  from  their  being  held  to  be  heritable  sua  natura, 

[389]  Taking  all  these  circumstances  together,  therefore,  they  held  it  to  be  dear, 
That  if  General  Ross  had  been  domiciled  in  Scotland,  there  could  be  no  question  that 
the  bonds  would  have  been  considered  as  heritable,  and  not  capable  of  being  carried  by 
a  testament,  and  that  the  doubt  in  this  case  arose  solely  from  that  gentleman  having 
been  domiciled  in  England :  That  there  was  a  general  distinction  between  personal  and 
real  property ;  and  there  could  be  no  doubt  that  the  question,  Who  is  to  take  up  the 
personal  property,  must  be  decided  by  the  lex  domicilii.  But  that  this  was  altogether 
different  from  the  question.  By  the  law  of  what  country,  the  nature  of  a  property,  the 
character  of  which  was  disputed,  should  be  determined ;  which  they  thought  must  be 
decided  by  the  law  of  the  country  where  the  subject  itself  is  situated.  Thus,  if  a 
person  dies  in  England  with  a  landed  estate  in  Scotland,  his  heirs  will  be  entitled  to 

ment  made  bonds  secluding  executors  heritable  to  all  intents  in  the  persons  of  strangers, 
assignees;  as  well  as  heirs.  But  more  of  us,  particularly  Amiston,  Tinwald,  and  1, 
differed  from  him  on  that  point.  Dec.  1.  The  Iiords  adhered ;  and  refused,  without 
answers,  a  petition." 
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iieinliip  moveables,  if  any  such  belonged  to  him  in  Scotland,  although,  by  the  law  of 
England,  they  might  be  held  to  be  part  of  his  moveable  estate.  In  like  manner,  negro 
skves  are  considered  as  moveable  property  by  the  Scotch  law ;  yet  they  would  go  with 
a  Jamaica  estate,  being  considered  as  real  by  the  law  of  that  country.  That  in  short, 
the  queetion.  What  forms  a  personal  estate,  is  altogether  different  from  the  question,  To 
whom  does  the  personal  estate  devolve ;  and  to  ^eir  Lordships  it  appeared,  that  the 
qoestion,  whether  the  subject  be  personal  or  not,  ought  to  be  decided  by  the  lex  rei 
mtm;  aod,  therefore,  that  bonds  with  clauses  secluding  executors  being  heritable  by  the 
kw  of  Scotland,  could  not  be  carried  by  an  English  testament. 

Lord  Meadowbank  was  so  satisfied  with  what  had  been  said,  that  he  did  not  think 
it  necessary  to  give  a  separate  detail  of  the  grounds  of  his  opinion.  He  said  that  it 
would  be  most  penlous  to  touch  a  point  which  had  been  so  long  and  so  completely 
CBtaUished  in  the  law  of  Scotland.  That  the  practical  convenience  which  every  man 
inds  in  the  certainty  of  many  rules,  the  origin  of  which  we  cannot  now  trace  success- 
fully, was  a  powerful  argument  for  adhering  to  old  and  established  precedent.  That  it 
wodd  create  disorder  and  perplexity  to  find  bonds  with  clauses  secluding  executors  to 
be  penonal,  where  the  creditors  were  domiciled  abroad,  while  they  remained  heritable 
to  creditors  domiciled  at  home. 

lliat  the  lines  by  which  the  divisions  of  things  may  be  bounded  or  described  are  in 
a  great  measure  arbitrary ;  so  that,  to  delineate  such  lines  for  the  jtis  gentium  of  the 
oriliaed  world,  to  which  the  classifications  and  arrangement  of  every  municipal  law 
fkoM  bend,  would  be  quite  Utopian,  as  well  as  without  precedent  or  authority  in  the 
pnetice  of  nations.  In  attempting  this,  we  should  sacrifice  our  own  law  to  a  specula- 
tion which  others  would  never  adopt 

On  the  third  point,  also,  his  Lordship  said,  That  his  brethren  had  expressed  his 
opinion ;  That  the  decision  quoted  by  the  trustees  from  Durie,  related  to  transactions 
titer  rnvoSj  and  was  pronounced  before  the  opinions  of  our  lawyers  were  well  settled 
upon  tiie  sabject.  On  the  fourth  point  also  his  Lordship  said.  That  he  coincided  with 
the  majority  of  the  Court :  That  it  was  quite  clear  that  the  succession  to  legitim  was  to 
be  decided  by  the  lex  domicilii;  but  that  the  question,  what  was  legitim  and  what  was 
not,  must  be  decided  by  the  lex  rei  dim :  That  there  were  [390]  sufficient  grounds  for 
deciding  the  case  on  the  four  first  questions  proposed  in  the  interlocutor ;  and  that  it 
vu  unnecessary  to  decide  the  two  last,  though  he  did  not  think  the  argument  at  all 
nund,  by  which  it  was  endeavoured  to  be  proved  that  General  Ross  did  not  mean  to 
alter  his  settlement  by  these  bonds. 

Lord  Justice-Clerk  said.  That  he  had  altered  his  opinion,  which  had  formerly  been 
tdvene  to  those  now  delivered,  and  which  had  proceeded  too  much  upon  general 
groonds^  without  paying  sufficient  attention  to  the  specialties  of  the  case;  and  that 
eren,  on  general  grounds,  he  now  saw  that  he  was  more  tied  up  than  he  had  formerly 
imagbed.  But  that,  at  the  same  time,  there  was  still  one  question  which  he  wished  to 
letTe  open  for  discussion  in  any  future  case  (if  even  that  were  not  already  shut),  upon 
which  he  was  not  prepared  to  give  a  positive  opinion ; — he  meant  the  case  of  a  bond 
lednding  executors  specially  conveyed  by  a  posterior  testament,  which  was  not  the 
case  here. 

His  Lordship  took  a  different  view  of  the  intention  of  the  Legislature  in  passing 
the  Act  1661  from  what  had  been  delivered  by  the  other  Judges.  He  said.  That  prior 
to  the  Reformation  it  was  contrary  to  the  principles  of  the  prevailing  religion  to 
lend  money  for  interest ;  at  that  time,  therefore,  bonds  were  commonly  granted 
fo?  the  pa3nnent  of  annuities,  while  the  creditor  had  no  claim  for  the  principal: 
Tbtt  this  appeared  to  have  induced  the  idea  of  such  bonds  being  heritable;  and 
that  it  not  unnaturally  applied,  after  the  taking  of  interest  became  legal,  to  bonds 
healing  interest:  That  in  his  opinion  the  object  of  the  enactment  1661  was  not 
to  introduce  any  distinction  between  different  kinds  of  bonds  not  heritably  secured,  but 
to  alter  their  nature  altogether,  and  to  render  them  all  personal,  leaving  it  still  in  the 
power  of  the  creditor  to  bestow  his  money  on  his  heir,  if  he  chose  to  do  so,  by  means 
o!  special  destinations  of  moveable  bonds ; '  that  is,  by  means  of  the  clause  secluding 
executors ;  and  that  he  was  led  to  entertain  this  Jdea  from  the  circumstance  of  the  Act 
mentioning  these  bonds  as  exceptions  from  what  it  declared  to  be  law  as  to  bonds  in 
gooeniL  That  in  consequence  of  this  exception,  however,  an  error  had  crept  into  our 
lonn  of  practice,  in  continuing  to  make  bonds,  secluding  executors,  pass  by  service  like 


224    COLONEL  ROSS  AND  TRS.  OF  LATE  MAJOR-GENERAL  ROSS.    F.C.  180»,  H.8.  L 

heritable  rights,  whereas  they  should  have  gone  with  other  personal  bonds  to  tiho 
executor  by  confirmation,  and  then  have  been  paid  by  him  to  the  heir  as  specidL 
legacies :  That  he  was  the  more  confirmed  in  this  opinion  by  a  passage  in  Erskineli 
Institutes,  b.  iii.  tit.  8,  s.  63,  where,  in  treating  of  the  general  service  he  says^  *'A 
general  service  carries  right  to  bonds,  also  secluding  executors,  which  are  heiifeabl% 
merely  from  the  destination  of  the  creditor,  and  to  heirship  moveables  which,  thougii 
not  heritable  sita  ncUurOy  belong,  by  the  custom  of  Scotland,  to  the  heir  of  line."  Tha^ 
in  this  passage  Mr.  Erskine  was  speaking  merely  of  the  point  of  form,  but  it  showed 
his  opinion  that  these  bonds  were  only  heritable  destinatione :  That,  therefore  (hii 
Lordship  said),  he  would  have  very  great  doubt  in  point  of  principle,  if  the  questloa 
were  open,  whether  bonds  with  clauses  secluding  executors  were  properly  heritable  ma 
naiura.  That  he  still  wished  to  decline  giving  a  positive  opinion  on  the  questiait 
whether  such  bonds  could  be  carried  by  a  posterior  testament,  which  [391]  he  would 
wish,  if  not  foreclosed  by  precedent,'  to  keep  open ;  but  he  saw  that  it  was  settled 
as  to  every  thing  else,  such  as  the  necessity  of  service,  mode  of  diligence,  law  of  deathr 
bed,  &c« 

His  Lordship  then  proceeded  to  say,  that  there  was  a  specialty  in  the  present  case 
which  relieved  him  from  the  necessity  of  deciding  that  question,  and  enabled  him  to 
concur  in  the  decision  which  the  Court  was  inclined  to  pronounce.  That  the  bonds 
pursued  for  were  specially  destined  to  the  heir,  and  there  was  no  special  revocation  of 
that  destination :  That^  in  particular,  as  to  the  bonds  executed  after  the  date  of  the 
settlement,  there  could  be  no  other  meaning  in  so  expressii^  them  than  to  give  them  to 
the  heir,  unless  it  were  to  be  supposed  that  the  agent  did  it  of  his  own  accord,  which 
could  not  be  presumed,  any  more  than  that  the  heritable  bonds  were  taken  without  the 
General's  knowledge :  That,  therefore,  whether  these  bonds  were  heritable  or  not^  their 
quality  of  going  to  the  heir  was  founded,  and  depended  on  the  destination ;  they  are  not 
like  a  landed  estate  which  goes  to  the  heir  independent  of  any  destination ;  but  here  a 
destination  was  necessary,  and  was  executed ;  and  as  it  was  not  specially  altered,  hn 
Lordship  was  for  adhering. 

The  interlocutor  of  the  Ck>urt  was  (4th  July  1809),  "The  Lords  having  resumed 
consideration  of  the  petition  of  Lieut -Col.  Patrick  Boss,  and  advised  the  same,  with 
the  answers  for  his  father's  trustees,  and  the  writings  referred  to,  and  having  heard  the 
counsel  for  the  parties  at  great  length  in  presence,  upon  the  different  points  stated  in 
the  interlocutor  of  the  24th  December  last,  and  finding,  from  the  unanimity  of  senti- 
ments amongst  themselves,  that  it  was  not  necessary  to  persist  in  requesting  the  opinion 
of  the  First  Division,  as  the  Judges  thereof  had  not  found  it  convenient  to  hear  the 
pleadings ;  alter  the  interlocutor  complained  of ;  and  find  that  the  bond  in  question, 
payable  to  the  late  General  Patrick  Boss,  and  his  heirs  and  assignees,  secluding  execu- 
tors, does  fall  and  belong  to  Lieut. -Colonel  Patrick  Boss,  his  ddest  son,  as  his  heirj 
and  rank  and  prefer  him  to  the  principal  sum  thereby  due,  and  interest  thereof,  from 
and  since  the  death  of  the  father,  and  in  time  coming  during  the  not  payment ;  and 
decern  in  the  preference,  and  against  the  raiser  of  the  multiplepoinding  accordingly." 

The  trustees  reclaimed  against  this  interlocutor;  but  before  it  came  again  to  a 
decision,  the  case  was  settled  extrajudicially  by  the  parties. 


No.  133.  F.C.  N.S.  L  392.     6  July  1809.     Ist  Div.— Lord  Balmuto. 

Dr.  William  Abernethy  Drummond,  Pursuer. — J.  K  Forbes, 

James  Farquhar  and  Others,  Defenders. — George  Cranstoun. 

Title  to  Pursue — Jus  Tertii, — A.  gratuitously  bound  himself  to  B.  to  endow  an 
episcopal  establishment,  and  to  render  the  endowment  a  real  burden  on  his  estate. 
B.  was  entitled  to  compel  implement  thereof  against  the  heirs  of  A. 

Nomen  juris,  the  title  of  "  bishop  of  the  episcopal  communion  in  Scotland  "  not 
recognised. 

The  late  Honourable  Francis  Garden,  one  of  the  Senators  of  the  College  of 
Justice,  with  the  view  of  endowing  an  episcopal  establishment  in  the  yillaige  of 
Laurencekirk,  which  was  situated  on  his  estate  of  Laurencekirk,  addressed  the 
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foUowing  holograph  missive  letter  to  the  pursuer : — "  I  have  perused  and  considered 
jour  letter  of  the  29th  January  last,  with  much  satisfaction.  It  is  written,  I  think, 
m  the  true  spirit  and  character  of  a  Christian  pastor,  without  guile  or  partial 
motiyes.  Though  bred  a  Presbyterian,  I  have  ever  revered  the  order  and  decency  of 
ike  Episcopal  Church;  and  as  I  have  declared  to  you,  and  others  of  your  com- 
munion, my  deliberate  resolution  (now  that  you  have  publicly  conformed  to  the 
rev<^tion  system,  and  establishment  of  Government)  to  endow  and  establish  a 
Scotch  Episcopal  Church,  in  my  village  of  Lawrencekirk.  As  I  am  old  and  valetudi- 
nary, I  am  anxious  to  make  this  resolution  efiectual  without  delay ;  and  for  that 
iirpose,  by  this  my  obligatory  missive  to  you,  as  a  leading  member  of  that  church, 
oblige  and  bind  myseU,  my  heirs  and  successors  in  my  lands  and  estate  in  the 
emmty  of  Meams,  to  make  this  establishment  a  real  and  perpetual  burden  on  my 
aid  estates,  in  proper  and  ample  form  hereafter,  and  in  substance  as  follows :  First, 
The  church  or  chapel  must  be  originaUy  built,  and  in  future  times,  repaired  and 
ttbnite,  when  necessary,  by  contribution  of  the  congregation  and  others ;  in  which  I, 
aad  my  heirs  and  successors,  shall  bear  a  handsome  share.  Secondly,  I,  my  heirs 
tod  successors,  shall  be  bound  to  furnish  a  competent  manse,  and  a  moderate  glebe, 
sobject  to  the  same  rules  and  regulations  in  all  time  coming,  with  regard  to  the 
obligations  incumbent  on  my  heirs  and  successors,  and  on  the  successive  incumbents, 
« take  place  with  regard  to  heritors  of  parishes,  and  incumbents  in  the  established 
kizk  of  Scotland.  Thirdly,  I  bind  and  oblige  myself,  my  heirs,  and  successors  above 
iiKitioned,  to  pay  to  every  incumbent  duly  presented,  in  all  time  coming,  as  a 
itipend,  L.40  sterling  in  money,  and  forty  [393]  bolls  of  good  and  sufficient  oat 
meal  yearly ;  the  money  stipend  to  be  paid  at  two  terms  yearly,  Whitsunday  and 
Martinmas,  and  the  victual,  &c.  to  be  delivered  at  the  usual  terms  of  delivery  in 
that  country  to  the  established  clergy.  As  the  episcopal  minister  shall  abo  have 
light  to  the  seat  rents  of  the  church  or  chapel,  I  suppose,  on  the  whole,  he  will  have 
a  decent  and  frugally  hospitable  living,  which  it  is  my  intention  he  should  have. 
fwrGdy,  I  reserve  to  myself  during  my  life,  the  sole  right  of  presentation ;  and  as  I 
am,  without  delay,  to  nominate  and  present  a  minister  for  this  charge,  I  declare  that 
the  first  moiety  of  stipend  shall  be  paid  for  the  term  inmiediately  preceding  at 
MaTtiTiTnftg  1791,  and  so  on  as  above  expressed.  Fifthly,  As  to  a  future  rule  of 
piesentation  after  my  decease,  I  am  very  desirous  to  converse  with  you,  and  to  show 
a  just  regard  to  the  constitution  of  your  church,  as  well  as  to  prevent,  by  proper 
regoktiona,  all  simonaical  pactions.  But  in  case  this  matter  of  future  presentations 
ii  not  fixed  in  my  own  lifetime,  I  leave  it  to  be  determined  by  a  general  assembly  of 
tiie  Scotch  Episcopal  clergy,  to  be  called  at  any  time  by  the  bishop  of  Edinburgh  for 
fte  time,  being  to  meet  at  Laurencekirk.  Lastly,  I  declare  the  several  articles  above 
expiessed  to  be  binding  on  me,  and  my  said  heirs  and  successors,  by  this  my 
bdograph  missive,  written  by  my  own  hand,  and  subscribed  by  me  on  this  and  the 
tvo  preceding  pages,  at  my  villa  of  Morningside,  this  9th  day  of  February  1790.  I 
am,  with  sincere  esteem,  yours,"  (Signed)        ''  Fbancis  Oabdbn." 

"  Post. — I  am  clear,  that  the  most  proper  situation  for  the  church  or  chapel,  as 
mentioned  in  your  letters,  will  be  at  the  west  end  of  the  village ;  and  there  it  shall 
be."  (Signed)        "  Francis  Garden." 

His  Lordship  afterwards  wrote  the  following  letter  of  presentation  to  Mr. 
Jonathan  Watson: — ''Morningside,  4th  December  1790. — Reverend  Sir, — Having 
•ome  time  ago,  in  a  letter  to  the  worthy  Bishop  Abernethy  Drummond,  established 
at  my  village  of  Laurencekirk  a  settlement,  and  what  I  think  a  competent  living  for 
a  clergyman  of  the  Episcopal  Church  of  Scotland ;  and  being  well  assured  of  your 
talents  as  a  preacher,  and  your  merit  as  a  man  of  integrity  and  good  manners,  I 
hereby  nominate,  appoint,  and  present  you  as  the  first  incumbent  in  that  living. 
You  and  your  successors  are  to  have  a  stipend  in  money  of  L.40  sterling,  payable  in 
equal  portions  at  Martinmas  and  Whitsunday.  You  are  also  to  have  a  victual 
stipend  of  forty  bolls  of  meal,  deliverable  at  the  usual  term  for  delivery  of  victual 
stipends  to  established  ministers  in  the  Meams.  You  and  your  successors  are  to 
have  a  commodious  manse,  with  a  piece  of  garden  ground  adjoining,  and  a  glebe  not 
luder  three  acres  of  inclosed  ground.  The  manse  to  be  supported,  in  future  times, 
by  the  same  rules  and  regulations  which  obtain  with  regard  to  legal  manses  in 
Scotland;  my  heirs  and  successors,  in  the  lands. of  Johnston  being  bound  in  the 
F.C.  VOL.  I.  15  ' 
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same  manner  as  heritors  are  in  difierent  parishes,  both  for  stipend  and  maofle.  i 
Until  a  proper  manse  and  glebe  can  be  appropriated  and  fixed  as  above,  I  oblige 
myself,  my  heirs  and  successors  in  the  [394^  l^nds  and  estate  of  Johnston,  to  pay 
to  you  and  successors,  the  sum  of  L.IO  sterling  yearly,  in  addition  to  the  money 
stipend.  Tour  entry  is  to  be  at  Whitsunday  next  1791.  I,  and  my  heirs  and  sw^ 
cessors  in  the  lands  of  Johnston,  shall  be  bound  to  make  this  living  a  real  burden  on  | 
said  estate ;  and  in  all  future  times,  they  shall  have  the  right  of  patronage  to  be  j 
exercised  upon  vacancies,  within  six  months  of  each  vacancy,  with  consent  aai  : 
concurrence  of  two  or  three  of  the  senior  clergymen  of  the  episcopal  clergymen  of  ; 
the  said  episcopal  church.  The  patron  being  entitled  to  choose,  for  such  election,  : 
any  two  of  the  six  senior  clergy.  If  such  election  is  not  duly  made  within  six  i 
months  after  any  vacancy,  the  right  of  election  shaU  devolve  on  the  chief  Magistiats  \ 
of  Laurencekirk;  and,  if  he  fails  for  three  months  more  to  elect,  the  right  sbill  j 
devolve  on  the  burgesses  of  Laurencekirk  of  episcopal  persuasion ;  it  being  andsr*  \ 
stood,  that  such  devolving  right  of  elections  is  only  to  subsist  per  vices,  and  without  \ 
prejudice  of  the  patron's  permanent  right.  The  vacant  stipends  shall  be  in  tlia  : 
patron's  disposal,  to  the  relict  or  children  of  last  incumbent,  or  to  humane  and  j 
charitable  uses  within  the  village.  I  think  I  acquit  myself  sufficiently  of  this  good  ; 
work  by  founding  and  endowing  the  living.  The  church  or  chapel  must  be  built  and  \ 
supported  by  public  contributions.  No  candidate  can  be  duly  elected,  who  is  not  a  j 
member  of  the  episcopal  church  of  Scotland,  and  subject  to  their  discipline  and  i 
regulations. — Reverend  Sir,  I  persuade  myself  that  your  own  good  sense  and  j 
moderation  will  lead  you  to  avoid  such  doctrines  as  tend  to  violent  distinctions  and  | 
animosities  among  protestants  of  different  persuasions.  I  have  to  add  that  the  renl  \ 
of  seats  in  the  church  or  chapel,  in  so  far  as  not  appropriated  to  individuals,  ahaU  be  i 
in  the  disposal  of  the  patron  only,  for  the  use  and  benefit  of  this  establishment^  : 
either  in  part  for  augmenting  the  stipend,  or  for  suitable  salaries  to  a  reader  and  : 
other  servants  of  the  church.  What  is  contained  on  this  and  the  two  preceding  \ 
pages  of  this  letter,  is  intended  and  granted  not  only  as  a  presentation  to  you,  but  i 
also  as  an  effectual  obligation  on  my  heirs  and  successors  above  expressed,  and  as  an  ; 
unalterable  establishment  in  all  time  coming.  With  hearty  wishes  for  your  pro* 
sperity,  I  am.  Reverend  Sir,  very  sincerely  yours," 

(Signed)        "  Pbancis  Garden." 

"  Post. — Actual  residence  at  Laurencekirk,  I  declare  to  be  essential.  The  patron 
shall  be  entitled  to  withhold  payment  of  stipends  in  proportion  to  non-residenoe, 
and  to  dispose  of  such  stipends  as  vacant.  I  mean  that  any  two  of  the  six  senior 
clergy  of  superior  order,  concurring  with  the  patron,  shall  be  entitled  to  present  upon 
vacancies."  (Signed)        "  Francis  Garden." 

A  chapel  was  built  by  a  general  and  promiscuous  subscription.  Lord  Gardenstone 
provided  a  house  and  a  few  acres  of  ground  for  the  clergyman,  and  a  stipend,  in 
terms  of  the  missive  of  presentation.  Public  worship  was  established  in  the  chapeL 
While  the  endowment  remained  on  the  footing  of  these  missives,  and  without  having 
rendered  the  obli-  [396]  -gations  therein  contained  a  real  burden  on  any  of  hn 
estates.  Lord  Gardenstone  (in  April  1793)  died. 

Lord  Gardenstone  was  succeeded  by  his  nephew,  Colonel  Peter  Garden,  who,  in  a 
few  years,  was  succeeded  by  his  brother,  Francis  Garden. 

Francis  Garden  sold  the  estate  to  Mr.  Farquhar,  to  whom  this  claim  upon  it  was 
made  known ;  and  who,  at  the  same  time,  bound  himself  to  relieve  the  seller  of  the 
burden  if  it  should  be  found  to  be  effectual. 

Mr.  Jonathan  Watson  raised  an  action  against  Mr.  Garden  and  Mr.  Farquhar,  to 
realise  upon  the  estate  and  render  effectual  the  endowment,  but  soon  afterwa^ 
died,  and  the  action  fell. 

Upon  the  death  of  Mr.  Watson,  Dr.  Abernethy  Drummond  raised  another  action, 
libelling  on  the  missives,  and  concluding  that  the  obligation  therein  contained  should, 
in  terms  thereof,  be  declared  to  be  a  real  burden  on  the  estate. 

After  some  proceedings  in  this  action,  another  action  was  raised  in  the  namea  of 
a  number  of  persons  constituting  the  majority,  or  at  least  a  great  part  of  the 
congregation  of  the  chapel,  and  in  the  name  of  the  person  who  had  been  presented 
to  the  living  after  the  death'of  Mr.  Watson. 

The  defenders  objected  to  the  title  of  Pr.  Abernethy  Drummond  to  pursue ;  and 
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■M/a«iMi  that  the  pursuer  could  qualify  no  interest,  and  that  it  wasytM  tertii  to  him 
to  pursue  for  implement  of  the  obligation  granted  by  Lord  Gkurdenstone :  That  the 
missivet  constituted  no  more  than  a  naked  obligation  in  favour,  not  of  the  Doctor, 
hot  of  a  third  party ;  and  that  there  was  no  decision  nor  authority  in  the  law  of 
Scothnd  to  sanction  the  enforcement  of  such  an  obligation  against  the  obligant  at 
the  instance  of  a  party  having  no  interest. — Kaimes*  Elucid.  p.  213-214 :  That  Lord 
Gardenstone  had  merely  promised  to  the  pursuer,  that  he  or  his  heirs  should,  at 
some  future  time,  create  a  real  burden  on  his  estate  in  favour  of  an  episcopal 
dezgyman ;  but  this  was  insufficient  to  create  or  perpetuate  the  obligation : — 11th 
February  1630,  Eer  against  Limpetlaw.  That  this  did  not  amount  to  a  trust ;  for 
a  trust  can  ontybe  created  by  mandate  or  depositation  (Stair,  B.  1,  tit.  12,  s.  17), 
bj  directing  certain  persons  to  perform  certain  acts,  or  by  placing  certain  funds  in 
didr  hands  to  be  applied  to  certain  uses ;  neither  of  which  was  done  in  the  present 
instance. 

On  the  other  hand  the  pursuer  answered,  that  a  trust  had  been  created  in  his 
person  which  he  was  entitled  and  bound  to  enforce  in  favour  of  the  episcopal 
ertahlishment  at  Laurencekirk ;  that  there  was  no  other  way  of  vesting  a  fund  for 
behoof  of  any  pious  or  charitable  establishment  which  had  not  a  nomen  juris  by  an 
inoorporating  charter.  That  such  trusts  were  frequent  in  Scotland  ;  and  no  objection 
WIS  ever  supposed  to  arise  to  their  validity  from  a  want  of  selfish  interest  in  the 
trastees.  That  trusts  frequently,  nay  almost  uniformly,  embraced  subjects  personal 
IS  weQ  as  real,  and  it  never  was  supposed  that  in  regard  to  the  former  they  were 
mvalid.  That  if  an  assignation  in  trust  of  a  Jus  crediii  affecting  a  third  party  was 
good,  it  was  not  easy  to  see  why  a  conveyance  in  trust  of  a  jus  crediti  afEecting  the 
tnister  should  be  null  and  void,  or  if  axijjus  crediii  affecting  the  truster  could  be 
eonveyed  on  trust,  why  Skjus  crediti  to  demand  fulfilment  directly  of  the  objects  of 
tbe  tnist,  should  be  less  favoured.  That  if  a  certain  sum  had  been  lent  out  by  Lord 
Gsidenstone,  [396]  and  the  bond  had  been  taken  to  the  pursuer  for  the  behoof  of 
tbe  episcopal  congregation ;  that  it  could  not  even  with  correctness  be  said  that  the 
poisaer  had  no  personal  interest  to  insist  on  this  jus  crediti.  That  the  object  was 
yviy  valuable  to  him,  not  whimsically,  but  naturally  and  reasonably,  which  was 
interest  sufficient  to  support  a  jus  crediti  constituted  by  explicit  and  formal  grant. 
Tbst  the  pursnar  would  have  given  a  certain  sum  for  such  ^jus  crediti;  and  if  it  had 
been  purdiased  for  a  valuable  consideration,  the  present  objection  could  not  have 
been  stated.  That  the  circumstance  of  having  become  gratuitously  the  debtor  made 
90  difference  on  the  legal  principle.  That  his  Lordship  when  alive  must  have  been 
bouid  by  these  missives,  and  that  the  same  obligation  must  transmit  against  his  heirs. 

The  interlocutor  of  the  Lord  Ordinary  was  (lOth  December  1808) :  **  Sustains  the 
debnces,  assoilzies  the  defenders,  and  decerns." 

Tbe  cause  then  came  before  the  Court  by  petition  and  answers ;  and  the  case  was 
npeneded  till  the  missives  were  stamped. 

When  this  was  done,  and  the  cause  advised,  the  judges  unanimously  altered  the 
interlocutor  of  the  Lord  Ordinary ;  and  observed  that  by  the  missives  a  sufficient 
title  was  vested  in  the  pursuer  to  insist  for  implement  of  the  obligation  therein  con- 
tiined.  That  the  concurrence  of  the  congregation  and  presentee  was  unnecessary. 
That  as  a  bishop  or  senior  clergyman  of  the  episcopal  establishment  of  Scotland,  the 
poisaer  had  no  persona  standi,  and  had  no  title  in  that  character  to  pursue.  But 
tkat  an  obligation,  a  lawful  and  meritorious  obligation,  had  been  granted  to  the 
pnxsaer  personally  privaio  nomine,  in  trust  for  behoof  of  others,  and  must  be  fulfilled 
hj  Uie  granter  and  his  heirs ;  and  that  the  defender,  having  purchased  with  the 
knowledge  of  this  obligation,  must  render  it  a  burden  on  the  estate  in  respect  to  him. 

Tbe  following  interlocutor  (6th  July  1809),  was  pronounced:  ''Alter  the 
mteriocntor  of  the  Lord  Ordinary  reclaimed  against ;  and  find  that  the  pursuer  has 
i  title  to  insist  in  this  action :  Find  that  the  obligation  contracted  by  the  missives 
bonded  upon  is  valid,  effectual,  and  binding  upon  the  representatives  of  Lord 
Gardenstone,  and  upon  Mr.  Farquhar  as  having  engaged  to  relieve  them  thereof; 
tad  remit  to  the  Lord  Ordinary  to  proceed  accordingly ;  and  appoint  the  designation 
assumed  by  the  pursuer  as  '  one  of  the  bishops  or  senior  clergymen  of  the  superior 
'  Older  of  the  episoopal  commimion  in  Scotland/  to  be  erased  from  the  summons  as 
not  recognised  by  the  Court," 
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No.  134.     F.C.  KS.  L  397.    6  July  1809.     2nd  Div.— Lord  Meadowbank. 

George  Scott,  Sen.  and  George  Scott,  Jun.,  Pursuers. — Gfillies. 

Mrs.  Martha  Bogle  or  Brown,  and  Miss  Ann  Bogle,  Defenders. — Jeffrey. 

Servitude, — A  party  having  a  servitue  ittneris  to  one  farm,  not  entitled  to  use  the 
road  for  the  purposes  of  another  farm  lying  beyond,  and  to  which  a  road  lay  from 
the  servient  road  through  the  dominant  tenement. 

In  1750  the  defenders'  father  purchased  the  lands  of  Craigend,  which  marched 
with  his  paternal  estate  of  Easter  Daldowie,  with  free  ish  and  entry  thereto.  A  cait 
road,  which  passed  through  the  whole  length  of  the  lands  of  Wester  Daldowie  from 
the  high  road  on  the  one  side  to  the  Clyde  on  the  other,  terminated  in  these  lands  of 
Craigend :  and  the  subject  was  disponed  to  Mr.  Bogle  under  burden  of  the  cart  road 
to  and  from  the  river  Clyde,  for  the  use  of  himself  and  the  other  heritors  of  Weder 
Daldowie. 

This  road  was  the  only  access  which  the  former  proprietor  of  Craigend  had  to  the 
high  road. 

In  1759,  James  Murray,  Mr.  Bogle's  author,  sold  another  part  of  his  lands  of 
Weeter  Daldowie,  called  Cowgang,  to  Archibald  Corbet,  manufacturer  in  Glasgow, 
*'  with  free  ish  and  entry  thereto,  and  including  therein  the  road  to  the  river  Clyde, 
which  is  still  to  be  left  for  the  use  of  the  heritors  of  Wester  Daldowie,  and  the  said 
Archibald  Corbet  himself,  and  James  Murray,  as  a  cart  road,  &c." 

On  this  property  of  Cowgang  which  marched  with  Mr.  Bogle's  purchase  of 
Craigend,  and  had  no  other  access  but  by  the  road  in  question,  Mr.  Corbet  estabfished 
an  extensive  bleachfield,  and  carried  on  business  in  that  line  for  upwards  of  twenty 
years,  during  which  time  all  the  goods,  &o,  were  carted  through  this  road  to  and 
from  Glasgow  without  challenge  or  obstruction. 

In  1783,  Mr.  Corbet's  affairs  fell  into  disorder ;  and  in  the  year  following,  Mr. 
Greorge  Bogle  purchased  the  lands  of  Cowgang  from  his  creditors  (17th  May  1784), 
which  were  conveyed  to  him  in  the  very  terms  of  the  disposition  to  that  gentleman; 
and  he  thus  became  proprietor  of  two  portions  of  the  lands  of  Wester  Daldowie, 
intersected  by  this  road ;  and  intitled  along  with  the  rest  of  these  lands  to  the 
unlimited  use  of  it. 

Mr.  Robert  Bogle  having  endeavoured  to  use  this  road  not  only  for  the  benefit  of 
the  proprietors  of  Craigend  and  Wester  Daldowie,  for  which  it  had  been  originally 
intended,  but  also  for  the  benefit  of  his  pa-  [398]  -temal  lands  of  Easter  Daldowie 
which  marched  with  them,  the  pursuers  interfered,  and  endeavoured  to  shut  up  the 
road  altogether. 

This  led  to  an  action  at  Mr.  Bogle's  instance  before  the  Sheriff ;  who  found  (9th 
October  1805),  ''  That  Mr.  Bogle  has  right  to  the  cart  road  in  question,  leading  bom 
the  high  way  between  Edinburgh  and  Glasgow,  through  the  lands  of  Wester  Daldowie, 
to  his  lands  of  Craigend  and  Cowgang,  and  that  he  has  right  to  metal  and  repair  the 
same  at  all  times  when  necessary." 

The  pursuers  advocated  the  cause,  and  raised  an  action  of  declarator.  Lord 
Meadowbank,  Ordinary  (13th  January  1807),  "  found  it  instructed  by  the  titles,  that 
the  road  in  question  has  subsisted  much  above  forty  years ;  an  express  stipulation 
to  preserve  it  open  for  the  benefit  of  the  lands  of  Wester  Daldowie  being  made  in  the 
grant  of  a  portion  of  these  lands  intervening  between  the  rest  and  the  river  Clyde,  in 
order  to  burden  that  subject  therewith :  Finds,  that  under  the  right  to  free  ish  and  entry 
thereto,  the  proprietor  and  possessor  of  that  subject  have,  during  the  same  period, 
made  use  of  the  said  road  where  it  extends  through  the  other  lands  of  Wester  Dal- 
dowie :  Finds,  that  the  pursuers  and  advocators  have  no  right  to  restrain  the 
defender  in  the  use  of  this  road  to  the  service  of  the  pendicle  of  Craigend,  by  the 
acquisition  of  which  his  predecessors  or  authors  may  originally  have  acquired  title  to 
it,  but  that  it  is  of  common  right  and  competent  to  every  person  who  acquires  a 
portion  of  ground  with  free  ish  and  entry,  to  communicate  that  free  ish  and  entry  to 
any  adjoining  property  he  may  be  possessed  of  or  acquire." 

The  pursuers  reclaimed  to  the  (>>urt ;  and  the  defenders  sisted  themselves  in  place 
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of  their  brother,  then  deceased ;  and  upon  considering  the  petition  with  answers,  the 
Lords  "altered  the  interlocutor  reclaimed  against;  and  find  that  the  said  Mrs. 
Martha  Bogle  and  Miss  Anne  Bogle  have  only  right  to  use  the  road  in  question  as 
propdetoTB  of  the  original  tenements  of  Craigend  and  Cowgang." 

The  defenders  reclaimed ;  and  pleaded,  let.  The  road  in  dispute  is  not  a  servitude 
but  a  common  road.    The  argument  on  this  point  is  not  necessary  to  be  stated. 

n.  If  the  road  is  a  servitude,  the  pursuers'  argument  is  both  inextricable  and 
Okgal;  it  is  in  substance,  that  the  defenders  have  a  right  to  go  through  the  pursuers' 
lands  to  part  of  their  own,  but  that  they  have  no  right  afterwards  to  go  Arom  one 
put  of  their  own  land  to  another.  But  the  defenders  do  not  claim  this  road  as  a 
penonal  servitude ;  they  only  claim  right  to  go  and  come  from  Craigend ;  but  being 
tbere,  they  contend  that  it  is  no  extention  of  the  servitude  to  go  or  come  from  their 
own  adjacent  property  of  Easter  Daldowie ;  and  that  the  pursuers  have  no  right  to 

Sestion  them  upon  the  subject.  This  is  a  restriction,  in  fact,  which  it  seems  impos- 
>le  to  enforce,  unless  the  pursuers  have  a  right  to  stop  any  person  upon  the  road, 
and  make  him  prove  that  he  is  only  going  to  the  dommant  tenement  of  Craigend ; 
and  that  he  does  not  mean  to  pass  through  it  to  the  property  of  Easter  Daldowie, 
and  to  stop  him  when  he  gets  to  Craigend,  even  if  he  has  business  there,  and  say, 
now  you  most  go  back  if  you  have  occasion  to  go  to  Daldowie,  and  find  your  way  to 
itbyanother  road. 

[399]  It  is,  therefore,  impossible  to  give  effect  to  it,  unless  the  defenders  were 
to  make  use  of  the  road  for  going  to  Daldowie,  without  going  to  Craigend  at  all, 
wbich  they  cannot  do. 

The  maxim  qttod  prcedium  servit  prcedio  must  be  received  under  some  limitation. 
If  a  man  has  a  right  to  pasture  on  his  neighbour's  muir,  it  is  only  the  cattle  of  the 
dominant  tenement  which  he  can  take  there.  If  he  has  a  right  to  lime,  it  is  only  for 
the  use  of  the  dominant  tenement.  But  the  case  of  a  road  must  vary  according  to 
Gticnmstances.  If  he  has  a  road  for  his  dung,  or  his  lime,  or  his  cattle  only,  then  it 
nia^  be  pleaded  that  proedium  servit  prcedto,  because  it  is  given  for  a  special  purpose, 
vhich  is  capable  of  being  and  is  defined.  But  if  he  has  a  right  to  ish  and  entry  in 
geneTal,  then  he  has  a  right  to  go  and  come  for  business,  or  for  pleasure,  on  foot,  on 
horaeback,  or  in  carriages,  at  aU  times,  and  for  all  purposes ;  and  it  is  neither  proper 
nor  possible  to  adhere  rigidly  to  the  same  rule. 

The  pursuers  answered.  The  maxim  qtiod  proedium  servit  proedio  is  universal  and 
onfimited  in  cases  of  praedial  servitudes ;  and  illustrated  their  position  by  numerous 
examples  which  it  is  unnecessary  to  repeat. 

As  to  the  defenders'  argument  it  was  answered :  If  the  petitioner  were  to  use  the 
lOid  bona  fide  for  the  service  of  Craigend  and  Cowgang,  and,  being  there,  should 
dioofle  to  go  to  any  other  part  of  their  lands,  no  one  has  any  interest  or  title  to  in- 
terfere. But  if,  instead  of  this,  they  use  the  road  for  the  service  of  Easter  Daldowie ; 
and  only  pass  through  Craigend  and  Cowgang,  then  they  make  an  unlawful  use  of 
flidr  property.  It  is  very  true  the  pursuers  caimot  stop  or  compel  every  person  to 
pnnre  whether  they  are  using  the  road  for  the  dominant  tenement,  or  for  the  one 
which  Hes  beyond  it ;  but  if  it  appears  that  any  person  shall  use  the  road  solely  for 
tke  purposes  of  Easter  Daldowie,  they  may  prosecute  him  for  a  trespass  upon  their 
poperty;  and  they  are  entitled  to  obtain  an  interdict  against  its  being  so  used, 
vfaich  any  one  may  disobey  at  his  per'd. 

Free  ish  and  entry  convey  merely  a  common  praedial  servitude ;  and  to  sanction 
the  contrary  doctrine  might  authorise  twenty  dominant  tenements,  and  subject  the 
ovner  of  the  servient  tenement  to  twenty  times  the  trouble  and  expence  which  he 
eonid  legally  incur. 

The  case  was  put  up  for  advising;  on  26th  May;  when  four  judges  gave  their 
opimons ;  and  being  equally  divided,  it  was  continued  till  6th  July,  when  the  Court 
"adhered." 

Those  of  their  Lordships,  who  were  for  altering,  thought  a  general  right  of  ish  and 
entry  differed  from  an  ordinary  praedial  servitude ;  that  it  partook  more  of  the 
mature  of  a  right  of  property  than  of  a  servitude.  It  was  observed,  that  as  a  man, 
having  right  to  a  pipe  of  water  of  certain  dimensions,  may  use  all  the  water  which 
OR  nm  through  the  pipe,  and  cannot  be  Umited  to  the  quantities  Tie  used  to  take^  un- 
hiB  it  had  been  expressly  stipulated ;  as  the  size  of  the  pipe  sold  to  him,  and  not 


230  SOOTTS  V.   BROWN,  4c.  F.C.  1809,  HA  L 

what  he  had  been  accustomed  to  use,  is  the  measme  of  his  servitude.  In  the  same 
manner  a  person  who  purchases  a  road  in  general  terms  is  entitled  to  it,  whether  he 
uses  it  once  a  year  or  every  hour  in  the  day ;  he  has  purchased  not  a  right  to  cairy 
80  many  carts  of  dung,  or  to  drive  so  many  cattle,  but  a  road  in  general ;  he  is  en- 
titled to  make  what  [400]  use  of  it  he  pleases,  and  of  course  to  confer  the  benefit  of 
it  upon  his  adjacent  property. 

The  judges  who  were  for  adhering  proceeded  upon  the  general  rule  as  to  praedial 
servitudes,  and  did  not  conceive  that  there  was  any  solid  distinction  between  the  case 
of  a  road  and  other  servitudes.    And  that  though  it  may  be  impossible  to  stop  eveiy 

1>erson  passing  upon  the  road,  to  inquire  where  they  were  going,  the  right  was  per- 
ectly  eztricable,  as  the  owners  of  the  servient  tenement  had  a  right  to  interdict  all 
persons  from  using  the  road  for  the  purposes  of  any  other  than  the  dominant  tene* 
ment,  and  to  prosecute  for  trespass  and  breach  of  interdict  any  person  who  should 
thinjk  fit  to  do  so. 

No.  135.        F.C.  N.S.  I.  400.     7  July  1809.     Ist  Div.— Lord  Hermand. 

EuzABETH  FiNLAYSON,  Pursucr. — John  Cunningham. 

Matthew  GtowN,  Defender. 

Aliment. — ^The  mother  of  a  bastard  child  having  made  no  claim  upon  the  father  on 
account  of  it  for  fifteen  years,  found  entitled  to  demand  from  him,  at  the  end  of 
that  period,  her  inlying  ezpences,  and  an  aliment  for  the  child  for  each  of  tiiese 
past  years. 

In  the  year  1807,  Elizabeth  Finlayson  brought  an  action  against  Matthew  Gown, 
.  before  the  SherifE  of  Perthshire,  for  aliment,  in  time  past  and  future,  of  a  bastard 
child,  of  which  she  had  been  delivered  in  the  year  1792,  at  the  rate  of  L.5  per  annum, 
and  for  inlying  expences,  alleging  that  he  was  the  father  of  the  child.  He  denied  be- 
ing the  father  of  the  child ;  but  it  was  proved  that  he  had  had  intercourse  with  the 
mother,  and  he  was  proved  to  be  the  father  by  her  oath  in  supplement. 

The  SherifE  then  found,  "  That  the  defender  is  the  father  of  the  child  libelled,  and 
that  as  such  it  was  incumbent  upon  him  to  have  contributed  to  the  expence  of  nursing 
clothing,  and  alimenting  the  said  child,  until  it  was  nine  years  of  age.  That  this 
expence  has  been  defrayed  by  the  pursuer,  and  that  she  is  entitled  to  be  reimbursed 
of  that  share  which  the  defender  ought  to  have  paid ;  but  as  no  legal  demand  has, 
till  now,  been  made,  and  as  it  might  be  attended  with  [401]  ruinous  consequences  to 
many  to  give  full  effect  to  such  claims,  after  so  great  a  lapse  of  time,  modifies  the 
pursuer's  whole  claim  against  the  defender  to  L.20  sterling,  and  decerns  for  that 
sum,  with  the  expence  of  extract." 

On  a  reclaiming  petition  for  the  pursuer,  the  Sheriff  adhered  to  his  former 
interlocutor ;  but  certificates  having  been  produced  that  the  child  had  never  been  nor 
was  likely  to  be  capable  of  supporting  itself,  he  decerned  in  addition  to  the  L.20  for 
past  aliment,  **  for  one  pound  five  shillings  for  alimenting  and  clothing  the  child  fr 
each  quarter,  to  contmue  ay  and  until  the  child  shall  be  able  to  earn  its  own 
livelihood." 

The  cause  came  before  the  Court  of  Session  by  advocation  on  both  sides,  when  the 
Lord  Ordinarv  pronounced  an  interlocutor  in  these  terms :  "  Advocates  the  cause, 
finds  the  defender  liable  in  inlving  enenses  and  the  aliment  of  said  child,  as 
concluded  for  in  the  original  libel,  and  that  from  its  birth  ay  and  while  it  shall  he 
unable  to  support  itself,  and  decerns." 
The  defender  reclaimed. 

Argument  for  defender. 

The  law  does  not  acknowledge  any  proper  relationship  between  a  bastard  child 
and  its  reputed  father.  The  mother  is  the  only  person  who  can  be  viewed  in  the 
light  of  a  relation  to  it,  and  who  is  primarily  liable  to  maintain  it.  Law,  however, 
gives  her  a  right  of  naming  upon  oath  some  person  as  the  father  of  it,  provided  that 
oatli  is  supported  by  any  other  proof  of  connexion  between  them,  and  it  gives  her 
also  a  right  of  demanding  from  that  person  the  means  of  maintaining  the  diild.   If 
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ifafl  18  herself  able  to  maintain  it,  she  is  under  no  obligation  of  saying  who  is  the 
father  of  it,  and  in  that  case  no  person  can  consider  bimseif  as  baying  that  character ; 
in  that  case,  sbe  certainly  bas  nothing  to  complain  of,  if  she  bears  the  burden  of 
maiiitaining  it  herself,  when  she  does  not  choose  to  make  a  demand  upon  any  person 
18  the  hther. 

On  the  other  hand,  if  she  were  allowed,  after  having  maintained  a  child  in  this 
way  for  many  years,  to  come  forward  and  name  the  father  of  it,  and  claim  from 
Urn  a  long  arrear  of  aliment,  it  is  obvious  that  that  person  must  suffer  a  grevious 
baidship.  Being  ignorant  that  be  was  liable  to  such  a  demand,  he  can  have  made 
BO  provision  against  it,  and  must,  in  general  (as  it  is  among  poor  people  these 
qneBtions  chiefly  occur)  be  utterly  ruined.  The  principle  of  bona  fide  consumption 
ippKes  here  with  peculiar  force.  It  will  be  observed,  too,  that  if  claims  of  this 
natoie  be  sustained,  it  will  always  be  the  interest  of  the  mother  to  conceal  the 
father  of  the  child,  and  endeavour  to  maintain  it  by  charity,  in  order  to  accumulate 
a  cfaim  for  money  which  she  will  put  into  her  own  pocket.  Nor  will  it  be  less  in  her 
power,  in  many  cases,  to  make  a  demand  first  against  one  person,  and  then,  after  he 
his  alimented  the  child,  to  come  upon  another  for  an  arrear  of  aliment  of  this  nature. 
For  the  first  person,  when  he  had  paid,  would  think  no  more  about  the  matter ;  and 
tbe  fast  would  have  no  means  of  knowing  what  she  received  from  the  first.  [402]  It 
ii  flubmitted,  therefore,  that  the  pursuer  having  made  no  claim,  was  not  entitled  to 
leceive  any  thing  from  the  defender  for  past  aliment. 

The  Court  were  a  good  deal  divided.  Three  judges  were  moved  by  the  argument 
of  the  defender. 

On  the  other  hand,  the  Lord  President  and  the  rest  of  the  Court  thought,  that, 
thoagh  there  certainly  was  much  hardship  in  the  case  of  the  defender,  and  much 
appearance  of  equity  in  the  judgment  of  the  Sheriff,  yet,  as  there  was  no  prescription 
tpplicable  to  the  case,  there  was  no  legal  principle  on  which  the  claim  of  the  pursuer 
could  either  be  repelled  or  cut  down. 

The  Court,  therefore,  refused  the  petition  without  answers. 


Na  139.    F.C.  N.S.  L  '406.     8  July  1809.     2nd  Div.— Lord  Justice-Clerk. 

Henby  Tbottkb  of  Mortonhall,  with  concurrence  of  the  Peocurator-Fiscal 
OF  Mid-Lothian,  Pursuers. — Advocate — Wm.  Douglas. 

William  Magewan,  Jun.,  Writer  in  Edinburgh,  Defender. — 2>.  Catfieart,  Jo. 

Fraser,  and  Home  Drvmmond. 

9 

Oame.—lsb,  The  statute  1621,  establishing  the  qualification  of  a  plough-gate  of  land 
for  hunting  and  hawking,  is  not  in  desuetude,  and  is  applicable  to  shooting : — 2d, 
A  qualified  person  may  communicate  the  privilege  over  his  own  lands  to  another. 

Hr.  Macewan  was  found  trespassing  upon  the  grounds  of  Mr.  Trotter  of  Morton- 
ball,  with  a  gun  in  his  hand,  and  game  in  his  possession.  On  this  account  an  action 
wu brought  against  him  on  the  Act  1621,  c.  31,  for  hunting  without  a  qualification; 
uid  also  on  the  13  Geo.  III.  c.  54,  for  having  same  in  his  possession  without  leave  of 
a  qualified  person.  The  SherifE  found  him  liable  in  the  penalties  established  by 
diese  statutes. 

The  cause  was  brought  into  the  Court  of  Session  by  advocation.  The  Lord 
Joitice-Clerk,  Ordinary,  reported  it  to  the  Court,  and  the  following  [407]  judgment 
was  pronounced :  "Find  that  the  Act  of  Parliament,  anno  1621,  c.  31,  is  a  subsisting 
law;  and  remit  to  the  Lord  Ordinary  to  hear  the  parties  further  on  the  other  points 
in  the  cause." 

Macewan  suspended  this  judgment,  by  presenting  a  petition ;  and,  with  the  view 
of  having  the  matter  finally  sett^,  the  Lords  order^  a  hearing  in  presence. 

He  acknowledged  an  unintentional  trespass,  but  denied  that  be  had  fired  a  gim 
on  Mr.  Trotter's  property.  On  the  other  hand,  any  claim  of  damages  for  the 
ttespaas  was  departed  from  by  Mr.  Trotter,  and  the  question  was  place(^  wholly  upon 
^  contravention  of  the  statutes. 
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Mr.  Macewan  pleaded,  Ist,  That  the  Act  1621  is  in  desuetude, — Sir  Q.  Hackeiijde*fl 
Obs.  on  that  Stat. — 2d,  That  although  it  were  a  subsisting  law,  it  did  not  apply  to 
shooting  game.  It  only  declares,  that  no  man  shall  hunt  or  hawlk  who  hath  not  a 
plough-gate  of  land,  &c.  These  words  do  not  include  shooting ;  and  the  Act  being 
restrictive  of  natural  liberty  ought  not  to  be  extended.  Further,  the  above  Act  "w^a 
intended  as  a  sumptuary  law,  and  was  passed  in  confirmation  of  the  prior  one  of 
1600,  c.  23,  which  limits  the  privilege  of  hunting  and  hawking  to  such  persons  '*  as 
by  their  revenues  may  bear  the  charges  and  burthens  of  the  hawks,  hoonda,  and 
dogs,  requisite  in  such  pastimes."  But  it  requires  no  revenue  to  keep  a  gun,  so  the 
reason  of  the  law  cannot  apply.  In  all  the  older  statutes,  there  is  a  marked 
distinction  drawn  between  hunting  and  hawking,  and  shooting.  While  the  former 
'  sports  were  encouraged,  the  latter  was  prohibited  under  the  severest  penalties,  far 
the  very  purpose  of  preserving  the  others, — 1551,  c.  9. — 1567,  c.  16. — 1594,  c.  210. 
When  shooting  came  to  be  tolerated,  a  difierent  qualification  altogether  was  required 
for  it,  and  that  too  by  an  Act  which  revived  the  old  qualification  for  hunting  and 
hawking,— 1685,  c.  21. 

The  case  of  Kelly  against  Smith  is  no  authority  in  this  question,  because  the 
point  that  was  there  agitated  was  difEerent  from  the  present  one ;  namely,  whether 
the  Act  1685,  in  so  far  as  it  established  the  qualification  of  L.IOOO  of  valued  rent  for 
shooting,  was  in  observance.  The  defender  was  possessed  of  several  plough-gates  of 
land,  and  had  no  interest  to  maintain  the  present  plea,  but  a  direct  one  to  plead 
the  reverse. 

Lastly,  although  that  Act  1621  were  in  observance,  and  applied  to  shooting,  a 
person  qualified  in  terms  of  it  is  entitled  to  communicate  the  privilege.  This  is 
established  by  the  universal  custom  of  Scotland.  The  annual  lists  of  those  who  take 
out  stamped  certificates  for  the  killing  of  game  contain  comparatively  but  few  names 
of  landed  proprietors.  These  lists  are  mostly  composed  of  their  relations  and  friends. 
who  have  no  land.  It  would  be  depriving  proprietors  of  a  very  valuable  privil^;e, 
to  find  that  the  right  of  killing  game  could  not  be  communicated,  since  a  very  great 
proportion  of  them,  from  age  or  business,  are  unable  to  exercise  it  themselves.  The 
Act  1685  proceeds  on  the  supposition  that  this  right  may  be  communicated,  as  also 
the  Act  1707,  c.  13,  and  13  Geo.  III.  c.  54, 

The  defender  can  produce  the  names  of  at  least  20  proprietors  who  have  ^Yea 
him  leave  to  shoot.  Being  therefore  qualified  by  their  permission  to  shoot  upon 
their  lands,  he  is  entitled  to  have  game  in  his  possession  anywhere,  and  cannot  be 
subject  to  the  penalties  of  the  last-mentioned  statute. 

[408]  It  was  answered, — That  as  Sir  George  Mackenzie  has  said  the  Act  1621  was 
in  desuetude,  we  must  believe  it  was  so  when  he  wrote ;  but  it  was  afterwards 
revived  by  the  Act  1685,  and  has  ever  since  continued  in  observance,  although  some 
other  parts  of  the  last-mentioned  statute,  which  were  of  a  temporary  nature,  have 
fallen  into  disuse. 

It  is  said,  that  the  terms  hunting  and  hawking  cannot  include  shooting.  But 
the  term  hunting,  i.e.  hounding,  is  a  generic  one,  and  includes  every  way  of  discover- 
ing or  pursuing  game  of  any  kind  with  dogs,  and  is  used  in  this  sense  in  the  difEerent 
Acts  of  Parliament.  The  Act  1607,  c.  13,  says  no  common  fowler  shall  hunt,  kc 
Another  Act,  1600,  c.  23,  speaks  of  fowls  that  are  usually  chased  by  hawks.  But  it 
is  further  argued,  that  shooting  could  not  be  included  in  the  intendment  of  the  Act, 
because  it  was  then  altogether  prohibited.  Be  it  so.  It  was  prohibited  as  bring 
thought  too  destructive  to  the  game,  but  now  that  it  has  become  a  lawful  and 
customary  mode  of  sporting,  a  fortiori  does  the  qualification  apply  to  it,  because  it 
is  more  than  usually  destructive.  Parliament  could  not  mean  to  require  a  qualifica- 
tion for  the  less  destructive  sport,  and  none  for  that  which  was  more  so.  Suppose 
the  old  laws  against  shooting  had  been  expressly  (as  they  have  been  tacitly)  repealed, 
it  would  not  have  been  said  that  no  qualification  at  all  was  required  for  exercising 
that  sport.  Or,  if  the  disabilities  of  papists  were  repealed,  and  it  was  declared  they 
should  have  the  right  of  voting  for  a  member  of  Parliament,  no  person  would 
maintain  that  they  could  do  so  without  the  ordinary  quaUfication.  The  Act  1707 
speaks  of  common  fowlers,  plainly  in  opposition  to  another  class  of  persons  who  aie 
qualified,  which  it  could  not  have  done  had  no  qualification  been  supposed  neoeasaij 
for  shooting ;  and  all  the  subsequent  British  statutes  relative  to  the  subject,  proceed 
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cm  the  sapposition,  that  certain  persons  are  qualified  to  shoot  game,  and  that  others 
are  not. 

The  qaestion  has  already  been  tried  and  determined  by  the  High  Court  of 
Justiciary,  in  the  case  of  Eellie  against  Smith,  27th  June  1780. — Fac.  Col. — Mr. 
Smith  was  prosecuted  for  shooting  without  the  qualification  of  L.IOOO  of  valued 
rents,  as  established  by  the  Act  1685.  But  it  was  expressly  found  that  that  part  of 
the  said  Act  was  in  desuetude,  and  that  he  "  having  more  than  a  plough-gate  of  land 
in  property,  had  a  right,  and  was  qualified  by  the  law  of  Scotland  to  hunt,  subject 
to  all  tiie  regulations  of  the  game." 

As  to  the  last  argument,  it  is  acknowledged  that  a  qualified  person  may  employ  his 
dcmiestic  servant,  or  game-keeper,  to  shoot  for  him ;  but  it  is  denied  that  he  can 
ecmununicate  the  privilege  of  sporting  to  another  gentleman  of  equal  rank  who  shoots 
only  for  his  own  amusement.  No  such  thing  is  known  in  the  law  of  Scotland ;  and, 
in  England,  the  reverse  is  perfectly  ascertained.  If  it  should  be  found  otherwise, 
the  whole  provisions,  as  to  qualification,  will  be  rendered  nugatory. 

The  following  judgment  was  unanimously  pronounced:  ''The  Lords  having 
resumed  consideration  of  this  petition,  and  heard  counsel  in  their  own  presence,  and 
having  particularly  considered  the  judgment  of  the  High  Court  of  Justiciary  in  the 
case  of  EeUy  against  Smith  in  1780,  they  find  that  the  provision  of  the  Act  1685, 
requiring  a  qualifi-  [409]  -cation  of  L.IOOO  Scots  of  valued  rent  for  using  setting  dogs, 
was  of  a  temporary  nature,  depending  upon  the  commission  of  the  masters  of  the 
game,  and  that  the  clause  relating  to  the  use  of  fowling-pieces  is  so  loosely  worded 
as  haidly  to  be  intelligible :  Finds  that  these  clauses  of  the  said  Act,  if  they  ever 
were  in  observance,  have  long  since  fallen  into  desuetude :  Finds  that  the  Act  1621, 
idiich  enacts  that  no  person  shall  hunt  or  hawk  who  has  not  a  plough-gate  of  land 
in  heritage,  was  revived  by  the  Act  1685,  and  is  now  a  subsisting  statute :  Finds 
tiiat  the  term  hunting  is  a  generic  word,  comprehending  every  mode  of  finding  and 
ioQowine  game  with  dogs,  and  is  used  in  that  comprehensive  sense  in  other  Acts  of 
the  Parliament  of  Scotland,  particularly  the  Act  1707,  cap.  13 :  Finds  that  hunting 
does,  therefore,  comprehend  shooting  with  fowling-pieces  as  now  practised  in  this 
Idngdom,  and  that  no  person  can  now  kill  game  with  dogs  and  fowling-pieces Vho 
has  not  a  plough-gate  of  land  in  heritage :  Finds  it  admitted  that  the  defender  Mr. 
Kaoewan  has  not  that  qualification;  but  find  that,  by  the  constant  usuage  of 
Scotland,  a  qualified  person  may  grant  permission  to  shoot  over  his  own  lands  to  a 
person  who  is  not  himself  qualified,  and  that  a  person  so  having  permission  from  a 
qoalified  person  may  lawfully  have  in  his  possesi^ion  the  game  which  he  has  killed  in 
virtue  of  such  permission ;  and  remit  to  Lord  Olenlee,  Ordinary,  in  place  of  the  Lord 
Justice-Clerk,  to  proceed  accordingly. 

[Cf.  Earl  o/Hojpetoun  v.  Wight,  17  Jan.  1810,  infra.] 


No.  UO.      F.C.  N.S.  L  409.     11  July  1809.     2nd  Div.— Lord  Polkemmet. 

Jaitbs  Morison,  Senior  and  Junior,  Pursuers. — Eeid, 

James  Dundas,  Accountant,  Defender. —  W,  B,  Rohisoii, 

Bankrupt. — A  trustee  on  a  sequestrated  estate  having  continued  a  law  suit  begun  by 
the  bankrupt,  and  being  found  liable  in  expences,  is  obliged  to  pay  them  to  the 
party  prevailing,  not  by  a  dividend  from  the  funds  of  the  bankrupt,  but  in  full. 

Andrew  Belch,  banker  in  Stirling,  had  commenced  an  action  against  James 
Morison,  senior  and  junior,  in  which  a  proof  had  been  taken,  when  his  estate  was 
sequestrated.  Mr.  James  Dundas  was  appointed  trustee ;  and  by  the  instructions 
of  the  creditors  sisted  himself  [410]  as  a  party  to  the  action,  and  proceeded  in  the 
oause.  ^  The  Lord  Ordinary,  on  advising  the  proof  pronounced  two  consecutive  judg- 
ments in  favour  of  the  Morisons,  and  found  the  other  party  liable  in  expences.  The 
Morisons  extracted  the  decr^e,  and  charged  Mr.  Dundas  to  make  payment,  who 
suspended  the  charge  on  the  ground  that  fidl  payment  was  not  due.  The  bill  was 
paflsed;  and  the  cause  came  before  Lord  Polkemmet,  Ordinary,  who  pronounced 
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this  judgment :  "  Finds,  that  when  at  the  bankruptcy  of  Andrew  Belch,  and  on  the 
suspender  Mr.  Dundas  being  confirmed  trustee  on  his  sequestrated  estate,  a  proces 
was  depending  in  this  Court  between  the  chargers  James  Morison,  senior  and  junior, 
and  the  said  Andrew  Belch,  in  which  a  proof  had  been  taken  but  not  reported,  it 
was  the  duty  of  the  said  trustee,  when  so  instructed  by  the  creditors,  to  sist  himflett 
as  the  party  in  it,  in  place  of  the  bankrupt :  Finds,  that  when  after  this  the  caiw 
was  determined  unfavourably  for  Andrew  Belch's  plea,  and  a  sum  of  expenoes  wh 
found  due  to  the  said  James  Morisons,  they  thereby  became  creditors  on  Andiev 
Belch's  sequestrated  estate  for  these  ezpences,  and  for  which  they  were  only  entitled 
to  come  against  the  said  estate  pari  passu,  with  Andrew  Belch's  other  crediton; 
therefore  suspends  the  letters  as  far  as  the  trustee  is  charged  for  more  than  the 
chargers  rateable  proportion,  along  with  the  other  creditors,  and  decerns." 

The  Horisons  gave  in  a  petition  against  the  judgment ;  and 

Pleaded:  1st,  That  when  a  trustee  for  creditors  sists  himself  as  a  party  to  an 
action,  whether  pursued  or  defended  by  the  bankrupt,  he  homologates  and  appro* 
bates  the  proceedings  of  the  bankrupt,  and  renders  the  creditors  liable  in  whatever 
expences  may  be  found  due :  2d,  That  this  rule  applies  with  particular  force  when 
pleaded  by  a  defender :  3d,  That  if  any  other  rule  is  followed,  it  will  involve  in  it 
the  injustice  of  parties  litigating  on  unequal  terms :  And,  4th,  That  the  petitionecB 
never  were  creditors  of  the  bankrupt,  no  debt  having  existed  till  the  decree  for 
expences  was  obtained. 

This  petition  was  seen  and  allowed  to  be  answered;  but  when  enrolled  for 
advising,  no  answers  had  been  given  in.  The  following  interlocutor  was  accordingly 
pronounced :  *'  Having  resumed  consideration  of  this  petition,  and  advised  the  samd 
ex  parte,  no  answers  having  been  civen  in,  pursuant  to  the  last  deliverance, — thiBy 
alter  the  interlocutor  complained  of,  find  the  letters  orderly  proceeded,"  &c. 

At  pronouncing  this  judgment,  however,  a  pretty  decided  opinion  was  thrown 
out  by  the  Court,  that  they  considered  the  interlocutor  of  the  Lord  Ordinary 
erroneous  on  the  merits.  A  reclaiming  petition  was  presented,  resuming  the 
reasoning  contained  in  that  interlocutor ;  and  which  besides  pointed  at  a  distinction 
being  made  between  the  expences  incurred  previous  to  the  sequestration  and  those 
incurred  after  the  trustee  had  sisted  himself  in  the  action.  This  petition  was  refused 
without  answers. 

[Of.  Torbet  v.  Borthwiek,  11  D.  695.] 


No.  141.        F.C.  N.S.  I.  411.     15  Nov.  1809.     1st  Div.— Lord  Bannatyne. 

Charles  Broughton,  Charger. — Bohert  Corbet  and  John  A.  Murray. 
J.  and  A.  Aitchison,  Suspenders. — Burnett  and  George  Jos,  Bell, 
Sale — Delivery. — What  circumstances  are  held  to  constitute  delivery. 

On  the  9th  September  1807,  Messrs.  J.  and  A.  Aitchisons,  bakers  in  Edinburgh, 
purchased  on  trial,  from  Crow  and  Wood  merchants  in  Leith,  8  bolls  of  wheat  at  the 
price  of  40s.  per  boll.    The  price  was  immediately  paid,  and  the  wheat  removed. 

Messrs.  Aitchison  having  approved  of  the  quality,  returned  to  purchase  a  greater 
quantity,  and  a  bargain  was  made  for  90  bolls.  The  agreement  was  finished  by  the 
following  missive,  which  included  the  8  bolls  formerly  paid  for  and  delivered: — 
''Leith,  17th  September  1807,  Messrs.  John  and  Alexander  Aitchisons,  Gentlemen, — 
We  hereby  oSer  you  ninety-eight  bolls  Virginia  wheat  at  40s.  per  boll,  to  be  settled, 
one-half  cash,  the  other  half  by  bill  at  three  months  date.    Tour  obedient  servants, 

(Signed)        Cbow  &  Wood." 

This  offer  was  accepted ;  a  bill  at  three  months  was  granted  for  one-half  of  the 
price,  the  sum  of  L.78  in  cash  was  paid,  and  the  balance  of  the  price  (L.20) 
remained  due. 

Crow  and  Wood  kept  their  grain  in  granaries,  and  the  care  of  the  grain  was 
entrusted  to  a  servant  (called  Richard  Aitken)  hired  by  them.  The  dufy  of  tiiis 
person  was  to  keep  the  keys,  to  turn  the  grain  and  preserve  it  in  good  order,  and  to 
deliver  to  purchasers  the  quantities  sold. 

When  the  bargain  was  concluded,  the  following  order  was  written  by  Crow^and 
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Wood: — "Deliver  to  John  and  Alexander  Aitchison,  Edinburgh,  ninety  bolls 
Firginia  Wheat,  from  Cathie's  hi0i  loft."— Signed,  "Crow  and  Wood,"  "Leith,  17th 
September  1807,"  (addressed)  "  To  Richard  Aitken." 

At  this  time,  there  were  in  the  lofts,  in  one  promiscaoos  mass,  what  was  supposed 
to  be  161  boUs'^of  wheat,  of  which  a  great  part  had  been  sold  to  different  persons,  but 
lemained  undelivered.  Between  the  17th  September,  the  date  of  the  order  of 
dehyery,  and  the  25th  September,  there  were  delivered  to  various  purchasers  62 
bdb;  after  which  there  should  have  remained  99^  bolls,  that  is  9^  bolls  more  than 
had  been  purchased  by  the  Aitchisons ;  but,  on  measurement,  there  appeared  to  be 
ooly  6|  boUs  more. 

It  was  alleged  by  the  Aitchisons,  that  they  had  purchased  a  specific  subject,  and 
not  a  part  of  the  undistinguished  heap,  i.e.  they  had  pur-  [412]  -chased  what  should 
remain  after  the  quantities  sold  were  taken  away ;  and  that  the  mention  of  98  boUs 
was  only  put  on  to  limit  the  warrandice  of  the  seller  as  to  quantity.  That  they  had 
o&red  to  purchase  100  bolls  of  wheat  (including  the  8  first  delivered)  but  that  Crow 
uid  Wood  had  said  the  quantity  remaining  unsold  did  not  amount,  according  to 
Hitix  books,  to  more  than  90  bolls ;  and  that,  beyond  this,  they  could  not  warrant  the 
qoantity  in  their  possession. 

It  was  further  alleged  that,  after  the  order  of  delivery  directed  to  Richard  Aitken 
was  intimated  to  him,  he  was  paid  (one  shilling)  by  the  purchasers  for  turning  and 
taking  care  of  the  wheat;  that  it  was  agreed  that  the  wheat  should  remain  for  six 
months  in  the  granary  after  the  date  of  the  sale,  the  expence  of  attending  it  being 
paid  by  them  the  purchasers ;  and  that  this  was  the  universal  practice  in  adi  sales  of 
grain  to  the  bakers,  to  whom  it  was  not  convenient  to  remove  a  large  quantity  of 
gnin  at  one  time. 

These  assertions  were  not  admitted,  although  it  did  rather  appear  that  the  order 
had  been  intimated ;  and  this  was  understood  by  the  Court  to  have  been  the  fact. 

On  the  30th  September,  Crow  and  Wood  stopt  payment,  and  intimated  their 
insolvency  to  their  creditors ;  but,  at  this  time,  were  not  subject  either  to  diligence 
or  lequestration. 

On  the  1st  October,  the  Aitchisons  applied  to  Crow  and  Wood  for  delivery  of  the 
wheat;  but  this,  in  respect  of  the  insolvency,  was  refused;  and,  on  the  2d  October, 
they  protested  that,  if  delivery  was  not  given,  an  application  would  be  made  to  the 
Judge  Ordinary  to  compel  it.  On  the  3d  October  a  petition  for  this  purpose  was 
pesented  to  the  Sheriff. 

In  the  mean  time  (8th  October)  sequestration  was  awarded  of  the  estate  of  Crow 
and  Wood. 

On  the  14th  October,  the  Sheriff  ordained  the  defenders,  or  the  factor  or  trustee 
oa  their  estate,  to  deliver  the  90  bolls  of  wheat ;  and  this  interlocutor  became  final. 
On  the  23d  October,  a  factor  on  the  sequestrated  estate  was  appointed. 
On  the  28th  October,  the  Sheriff  granted  warrant  to  the  officers  of  Court  to  pass 
to  the  lofts  of  Crow  and  Wood,  and  use  the  King's  keys  in  opening  the  doors  thereof, 
and  to  deliver  the  wheat  as  formerly  ordered.  In  virtue  of  this  warrant,  delivery 
was  obtained  by  the  Aitchisons. 

Charles  Broughton,  the  interim  factor,  and  afterwards  trustee,  presented  a  bill  of 
raap^ision  and  interdict  against  the  Aitchisons,  to  prevent  them  from  selling, 
lemoving,  or  disposing  of  the  wheat;  and  the  case  having  come  before  Lo^ 
Bannatyne,  Ordinary,  the  following  interlocutor  (28th  Nov.  1£K)7)  was  pronounced : 
''Upon  the  chargers  finding  caution  to  the  satisfaction  of  the  principal  clerks  of 
Seinon  to  make  payment  to  the  suspender  of  whatever  sum  shall  ultimately  be  found 
to  be  the  value  of  the  wheat  in  question,  in  case  the  suspender  shall  be  found  to  have 
rig^t  thereto,  allows  the  charger  to  use  or  dispose  of  the  same  at  pleasure.'' 

[413]  And  the  case  having  been  stated  in  memorials,  the  interlocutor  of  the  Lord 
Ordinary  (24  Feb.  1808)  was :  ''  In  respect  it  does  not  appear  that  either  the  order 
of  delivery  by  Messrs.  Crow  and  WoocC  the  sellers,  to  the  chargers,  as  purchasers,  or 
that  obtained  from  the  Sheriff,  could  be  held  equivalent  to  actual  delivery  and 
poaaoflsion  of  a  quantity  of  wheat  remaining  in  their  warehouse  at  the  time  of  their 
bankruptcy  and  sequestration  of  their  estate,  so  as  to  operate  a  transfer  of  the 
property  in  their  favour,  or  prevent  its  passing  to  the  intenm  factor  as  part  of  their 
estate ;  suspends  the  letters  simplidter.'* 


236  BROUGHTON   V.    AITCHISONS.  F.C.  1809,HAl 

The  cause  then  came  before  the  Court  on  petition  and  answers. 

Argument  for  Messrs.  Aitchison,  the  chargers. 

That  from  the  nature  of  the  transaction  with  Messrs.  Crow  and  Wood,  the 
chargers  had  purchased  a  specific  subject,  viz.  the  quantity  which  it  was  believed 
would  remain  after  the  quantities  previously  sold  should  be  removed.  Ths 
commodity  could  not  be  considered  as  part  of  a  promiscuous  and  undistinguished 
mass,  but  as  a  subject  special,  distinguished,  and  separated  as  much  as  if  it  had  been 
measured  and  laid  aside.  The  removal  of  the  property  of  the  previous  purchasen 
was  the  measurement  of  the  subject  sold  to  the  chargers.  Their  purchase  was 
limited  to  98  bolls,  with  the  sole  view  of  defining  the  warrandice  of  the  seller  as  to 
the  quantity,  and  on  the  conviction  that  this  would  have  included  the  remainder. 
In  point  of  fact,  the  remainder  was  too  small  to  enter  into  consideration,  or  to  affect 
the  question. 

That  the  purchase  of  the  eight  bolls  could  not  be  held  as  distinct  from  that  of  the 
90  bolls,  and  must  be  held  to  be  one  inseparable  transaction.  That  delivery  of  these 
eight  bolls  must  be  considered  as  delivery  under  the  contract,  and  completing  the 
real  right  under  it. 

That  the  order  of  delivery  intimated  to  Richard  Aitken,  and  the  payment  made 
to  him  for  turning  and  attending  to  it,  rendered  him  the  mandatory  for  the  chargers, 
and  the  custodier  for  their  behoof.  That  this  assimilated  the  case  to  that  of  goods 
bonded,  or  in  publica  ctistodia,  or  in  the  possession  of  a  third  party,  where,  on  intima- 
tion of  the  sale,  the  custody  is  held  to  be  for  the  behoof  of  the  purchaser. 

That  further,  in  this  case  the  delivery  taken  by  the  buyers  was  all  that,  in  the 
circumstances,  could  be  taken  with  any  convenience  to  mercantile  dealings.  That 
this  was  all  the  delivery  which,  in  the  practice  of  sales  with  the  great  class  of  persons 
constituting  the  trade  of  bakers,  was  ever  thought  necessary;  and  that  the  strict 
rules  of  the  law,  requiring  direct  corporal  delivery,  had  been  relaxed  in  many  classes 
of  cases  from  a  regard  to  the  fair  occasions  and  necessities  of  trade,  both  by  Scotch 
and  English  law.  Bell  Bank.  Law,  vol.  2,  p.  55,  1  edit.,  13  June  1764,  Buchanan 
Kaimes  Seh  Dec,  27  July  1710.  Main  Forbes.  Atk,  Rep.  vol.  1,  p.  185,  where  is  a  case 
remarkably  similar  to  the  present,  the  principle  contended  for  by  the  charger  was 
sustained.  BlacJcst.  vol.  2,  p.  447,  8,  9.  That  this  principle  had  been  recognised  in 
the  civil  law  in  the  clearest  terms,  Dig.  [414]  Lib.  41,  tit.  2,  L.  13 — 21.  Both,  Traii. 
du  Droit,  deprop.  p.  1,  sect.  202  &  208. 

That  after  the  partial  delivery,  after  payment  of  the  price,  and  the  order  of 
delivery  of  the  remainder,  nothing  more  could  be  done  by  the  sellers.  The  contract 
of  sale  was  complete.  No  further  obligation  or  duty  remained  on  the  selleis. 
Their  connexion  with  the  subject  ceased.  They  had  no  longer  any  legal  disposal 
of  it.  They  were  considered  as  nothing  more  than  custodiers  for  behoof  of  the 
purchasers,  and  not  as  liable  to  a  debt  for  delivery,  which  intervening  bankruptcy 
could  prevent  them  from  paying.  Stair,  b.  1,  tit.  14,  sect.  7.  Ersk.  b.  3,  tit.  3,  sect. 
7,  2  August  1781.    Simson,  Fac.  Coll. 

That  in  this  case  there  had  been  no  second  purchaser  obtaining  a  more  complete 
or  conclusive  delivery,  nor  was  there,  strictly  speaking,  the  interfering  interest  of  any 
third  party.  The  general  creditors  stood  in  the  right  and  were  subject  to  the  obliga- 
tions of  their  debtors,  whose  place  they  filled,  and  whose  functions  they  were  entitled 
by  law  to  perform.  They  were  bound  to  take  the  wheat  therefore  tantum  et  tale  as 
they  held  it.  They  had  received  the  price ;  and  all  that  was  required  of  them  was  to 
exhibit  good  faith,  and  allow  the  chargers  to  take  what  had  been  paid  for.  That  the 
obligation  on  creditors  of  retaining  or  taking  the  commodity  tantum  et  tale  as  it  was 
in  their  debtor  had  even  been  carried  farther  than  was  now  required.  15  Nov.  1786, 
Douglas,  Heron,  and  Co.  Fac.  Coll. 

That  the  judicial  demand  made  to  the  Judge  Ordinary,  and  for  which  a  warrant 
was  afterwards  granted,  was  equivalent  to  delivery.  Crow  and  Wood  were  not  at 
that  time  either  under  diligence  or  sequestration,  and  were  in  the  fuU  administration 
of  their  own  affairs. 

Argument  for  Charles  Broughton,  suspender. 

That  in  the  case  of  a  bankrupt  estate,  the  claims  upon  the  fund  to  be  distributed 
were  divided  into  two  classes, — into  personal  rights,  or  that  class  denominated  in  the 
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ciYillaw^  ad  rem;  and  into  leal  rights  or  that  clafis  called yt^s  in  re.  From  the 
moment  of  declared  bankruptcy  the  whole  funds  are  held  in  law  to  belong  to,  and  to 
be  Tested  in,  the  creditors  at  large,  and  to  be  distributable  among  them  according  as 
their  rights  may  be  personal  or  real.  The  creditors  in  the  class  of  personal  ri^ts 
must  snSer  sudi  a  proportional  abatement  as  the  deficiency  of  the  funds  may  require ; 
ud  the  creditors  in  the  class  of  real  rights  are  entitled  to  those  subjects  absolutely 
to  which  their  real  rights  may  eztend.  The  general  rule  applies,  whether  the  object 
of  the  obligation  or  right  be  performance  of  a  fact,  or  the  payment  of  money.  Poth. 
Pond,  yol.  3,  p.  272.  It  makes  no  diSerence,  in  point  of  principle,  whether  the 
debt  has  arisen  from  money  borrowed,  or  from  money  paid  for  a  commodity. 
Bankruptcy  in  the  one  case  preventing  the  payment,  and  m  the  other  preventing 
defivery,  and  in  both  leaving  to  the  creditor  nothing  more  than  jus  ad  rem,  a  per- 
MBal  claim. 

That  therefore  the  argument  of  the  creditors  being  in  the  same  situation  with  the 
bankrupt,  and  being  obUged  to  perform  what  he  could  not  have  refused,  was  ill- 
loanded,  for  that  would  make  personal  rights  equivalent  to  real  in  the  competition  of 
ereditors  on  a  bankrupt  estate,  contrary  [416]  to  the  great  principles  of  law  just  laid 
down.  That  therefore  the  charger  had  no  case  unless  he  could  maintain  that  he  had 
a  real  right  to  the  grain  itself. 

That  in  the  present  case,  it  was  admitted  that  the  contract  of  sale  was  completed. 
That  the  quotations  from  Blackst.  merely  referred  to  the  completion  of  the  contract 
which  is  not  denied ;  and  those  from  Stair  and  Erskine  refer  to  the  periculum  rei 
KuditcB  nondum  traditce,  which  is  quite  a  distinct  subject.  But  it  never  was  imagined 
tikat  a  real  right  was  created  by  completion  of  the  contract.  These  authorities  lay  it 
down  explicitly  that  till  delivery  the  seller  is  debtor,  and  the  buyer  creditor  for 
delivery.  The  necessity  of  delivery  to  the  completion  of  a  real  right  is  unquestion- 
able, and  here  the  only  question  was,  whether  the  wheat  could  be  considered  in  law 
to  have  been  delivered  to  the  purchaser,  and  whether  the  case  could  be  placed  within 
those  relaxations  of  original  strictness,  recognised  under  the  term  of  civil  or  construc- 
tive dehvery  ?  In  determining  this  point,  no  regard  could  be  paid  to  the  delivery  of 
the  first  ei^t  bolls.  This  made  a  separate  transaction,  and  these  bolls  were  paid  for 
aod  removed  before  the  rest  were  purchased.  The  first  purchase  might  or  might  not 
have  been  followed  by  the  second.  It  was  finished  before  the  second  was  made,  and 
the  mere  engrossment  of  it  in  the  missive  could  not  postpone  its  true  date.  At  any 
late,  delivery  of  some  bolls  from  a  heap,  could  only  complete  the  real  right  quoad  the 
quantity  actually  delivered. 

That  in  the  sale  of  moveables  the  only  symbolical  deliveiy  recognised  was  that  of 
delivering  the  key  of  the  repository  where  the  goods  are  kept,  and  that  in  certain 
dicnmstanoes  delivery  to  third  parties  had  been  sustained  under  the  term  of  construc- 
tive delivery,  as  equivalent  to  delivery  to  the  purchaser  himself.  But  this  has  been 
limited  to  those  cases  in  which  actual  delivery  was  impracticable. — Stair,  b.  2,  tit.  1, 
s.  11;  Ersk.  b.  3,  tit.  3,  s.  8,  b.  2,  tit.  1,  s.  19. 

The  cases  of  Salter  and  Simpson  furnish  strong  confirmation  of  these  principles. 
In  the  latter  case  constructive  delivery  was  admitted,  after  much  difference  of  opinion, 
bcm  absolute  necessity,  and  in  the  former  it  was  rejected  although  the  commodity 
vas  actually  measured  oS  and  set  apart. 

That  in  this  case,  the  grain  lay  in  the  loft  in  a  mass,  undistinguished  from  that  of 
the  other  purchasers,  and  nothing  was  done  by  measuring  it  oS,  that  was  even 
proximate  to  specification,  or  delivery  of  the  commodity.  That  in  this  state,  each 
party  was  only  creditor  for  his  portion  till  delivered ;  and  if  a  part  of  it  had  perished 
neither  of  them  could  have  thrown  the  loss  on  the  other,  on  the  ground  that  the  re- 
nuunder  was  peculiarly  the  property  of  either. — Pand.  lib.  19,  tit.  2, 1.  31. 

That  even  the  removal  by  the  previous  purchasers  of  their  portions  did  not  identify 
the  remainder  as  the  property  of  the  chargers,  for  there  still  was  left  a  quantity 
belon^^  to  Crow  and  Wood. 

Thuat  the  order  of  delivery  addressed  to  their  own  servant  could  not  amount  to 
deliveiy,  and  was  nothing  more  than  an  authority  to  give  delivery,  if  required.  If 
ftfter  the  sale,  Richard  Aitken  was  the  custodier  of  the  purchasers,  then  the  order  was 
unnecessary.  The  written  order  could  not  render  him  custodier  for  the  purchasers  more 
than  a  verbal  [416]  order  would  have  done.    He  remained  their  servant  after  its  date, 
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just  as  he  had  been  before  it,  and  must  have  been  equally  bound  to  obey  a  countec 
order  from  the  same  authority. 

Of  the  payment  made  to  him,  there  was  no  evidence,  and  the  small  amount  of  il 
rendered  it  almost  ludicrous  to  plead  upon  it. 

That  the  judicial  demand  for  delivery,  although  it  might  have  been  equivalent  ta 
delivery  if  earUer  made,  came  too  late.  It  was  not  made  till  the  2d  October,  aft« 
the  declared  insolvency  of  Crow  and  Wood;  and,  after  this  event,  they  were  na 
longer  entitled  to  administer  or  alienate  their  property.  After  that  period  a  bankrapi 
becomes  the  negotiorum  gester  of  his  creditors. 

The  Court  were  divided. 

Lord  Herdmand  observed,  that  there  was  no  ground  for  distinguishing  between 
the  sale  of  the  8  bolls  paid  for  and  delivered,  and  the  sale  of  the  90  bolls,  which 
remained  in  the  lofts ;  that  the  transaction  was  for  98  bolls,  of  which  the  removal 
of  the  8  bolls  was  to  be  held  as  partial  delivery ;  that  Aiken,  the  person  who  had 
charge  of  the  wheat,  had  been  paid  by  the  AitcMsons  for  turning  and  taking  care  of 
it,  and  was  to  be  considered  as  their  servant,  and  as  having  the  custody  of  it  for 
their  behoof ;  that  the  purchasers  had  an  order  of  delivery  which  had  been  acted  upon 
by  the  removal  of  the  8  bolls,  and  that  delivery  of  the  remainder  could  not  have 
been  demanded  by  or  given  to  any  other  persons.  That  the  wheat  stood  at  the  risk 
of  the  purchasers,  and  that,  in  the  circumstances  of  the  case,  such  delivery  had  been 
taken  as  was  usual  and  practicable. 

Lard  Balmuto  and  Lord  Woodhouadee  delivered  their  opinions  to  the  same  effect. 

Lord  Succoth  observed,  that  after  the  25th  September,  before  which  date  various 
sales  had  been  made,  and  various  parcels  of  wheat  had  been  removed,  the  quantity 
remaining  was  to  be  considered  as  the  specific  subject  purchased  by  the  chargen; 
and  that  the  excess  of  the  few  bolls  beyond  the  90  bolls,  which  the  charger  had 
purchased,  was  not  worthy  of  consideration,  and  could  not  enter  into  the  question. 
That  Aiken  who  had  the  custody  of  the  wheat,  had  been  paid  for  the  care  of  it  by 
the  chargers,  that  the  order  of  deUvery  had  been  intimated  to  him,  and  that  he  wu 
to  be  considered  as  their  servant  and  custodier.  That  the  price  was  paid ;  and,  on  the 
1st  and  2d  October,  before  diligence  or  sequestration  had  induced  bankruptc7,  tiie 
chargers  formally  demanded  delivery  of  the  wheat;  and  that  they  had  no  other  way 
of  obtaining  it  but  by  a  forcible  entry  into  the  granaries  which  the  law  could  neither 
require  to  be  done,  nor  justify  when  done ;  and  that  the  application  to  the  Sh^ff, 
and  the  interlocutor  thereon  pronounced  subsequently  by  him,  must  plaoe  the 
chargers  in  the  same  situation  as  if  their  demand  had  been  complied  with  by  the 
sellers. 

That,  in  these  circumstances,  the  sellers  must  be  held  to  have  lost  all  oontronl 
over  the  wheat,  and  the  chargers  to  have  obtained  constructive  delivery.  That 
delivery  of  the  key  of  the  lofts  would  have  been  held  to  be  complete  and  effectual 
tradition.  That,  between  the  foregoing  circum-  [417]  -stances  and  delivery  of  the  key, 
no  solid  distinction,  in  point  of  principle,  could  be  discovered;  and  the  measnres 
taken  by  the  chargers,  in  the  present  case,  were  equally  public  and  unequivocal. 

The  Lord  President  assumed  that  the  transaction  for  8  bolls  was  distinct  from 
that  for  the  90  bolls.  That  the  former  had  been  paid  for  and  removed,  and  that  the 
delivery  then  given  went  no  farther  than  to  secure  and  transfer  the  quantity  actually 
delivered.  That  there  was  no  evidence  of  any  condition  in  the  contract  to  allow  the 
grain  to  remain  for  6  weeks  in  the  lofts,  and  if  such  agreement  had  been  proved,  it 
would  only  have  shewn  more  clearly  the  intention  of  the  purchasers  not  to  take 
deUvery  during  that  period,  and  to  trust  to  the  credit  of  the  sellers.  That  there  waa 
no  ground  for  considering  the  purchasers  as  the  tenants  of  the  lofts  during  these  6 
weeks.  That  there  had  been  no  new  contract  of  location  with  the  proprietors  of  the 
lofts,  nor  any  transference,  actual  or  implied,  by  Crow  and  Wood  of  the  lease  in 
favour  of  the  purchasers  for  these  six  weeks  by  which  these  lofts  could  be  considered 
as  their  repositories.  • 

That  there  was  no  doubt  a  concluded  contract  of  sale  on  the  17th  September, 
when  Crow  and  Wood  were  solvent,  and  the  purchasers  had  a  good  title  to  have 
compelled  implement  of  it,  that  is,  deUvery  of  the  wheat  at  that  date.  But  that  a 
claim  for  implement  of  a  contract  was  a  mere  personal  right,  and  was,  in  pari  casu^ 
in  a  competition  on  a  bankrupt   estate,  with  an  ordinary  claim  of  debt  for  a  sum  of 
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oiooej.  That,  accordingly,  the  purchasers  did  not  state  themselves  as  creditors 
fkjining  to  be  ranked  under  the  sequestration  on  the  bankrupt  estate,  but  as  pro- 
piietos  of  the  wheat,  of  which  the  custody  had  remained  widi  the  bankrupt,  but 
which  was  said  not  to  form  a  part  of  his  estate  at  all. 

That,  from  the  30th  of  September,  the  period  at  which  they  declared  their 
insolYency  to  their  creditors,  and  not  from  the  period  of  their  sequestration,  all  their 
tiaDsactiona  must  be  stopt,  and  the  claims  or  rights  of  the  creditors  must  have  their 
Bsture  and  extent  determined  as  at  that  date. 

That  the  question  for  consideration  was,  whether,  at  that  date,  the  property 
of  the  wheat  was  transferred,  or  whether  there  only  existed  a  personal  claim  for 
ddivery. 

That,  in  determining  this  question,  the  fact  of  the  price  having  been  paid  could 
Bot  have  the  sfightest  influence.  That  this  was  perfectly  clear,  and  yet  it  was  not 
easy  to  prevent  this  circumstance  from  affecting  the  opinion  upon  the  whole 
question.  That,  to  bring  this  to  the  test,  it  might  be  proper  to  suppose  the  present 
ease  reversed,  to  suppose  that  Crow  and  Wood  were  solvent,  that  the  Aitchisons  had 
become  insolvent,  and  the  price  had  not  been  paid.  Could  it  then  be  contended 
tiuit  the  creditors  of  the  Aitchisons  could  have  taken  the  wheat  as  part  of  their 
bankrupt  estate,  offering  no  price  but  the  chance  of  a  dividend  ?  That  this  could 
not  well  have  been  maintamed,  yet  the  essential  circumstances  regarding  the 
property  of  the  wheat  would  have  remained  unchanged.  That  it  was  necessary, 
therefore,  to  guard  against  the  influence  of  this  circumstance,  which  was  of  no  just 
importance  whatever,  and  to  lay  it  aside  entirely.  That  to  transfer  the  property 
under  the  contract  of  sale,  the  consent  to  sell,  and  tradition  of  the  commodity,  were 
both  indispen-  [418]  -sable.  That,  in  heritable  subjects  this  was  done  by  sasine,  and 
in  moveables  by  delivery. 

That,  in  requiring  the  transference  of  possession  or  tradition  of  the  subject  sold, 
to  create  a  real  right  to  it  in  the  purchaser,  the  law  understood  that  the  same  sort 
of  possession  which  was  formerly  in  the  seller  was  afterwards  in  the  purchaser, 
lliat,  in  all  cases  of  civil  or  constructive  delivery,  the  same  description  and  extent 
of  possession  which  was  formerly  in  the  seller,  is,  after  the  sale,  vested  in  the 
poichaser. 

That,  in  the  present  case,  the  wheat  was  not  in  the  hands  of  a  consignee,  or 
depository,  or  third  party.  It  was  in  the  actual  and  natural  possession  of  the 
telleiB :  in  their  ovm  lofts,  or  in  lofts  rented  by  them,  which  was  the  same  thing. 
That  this  could  not  be  called  constructive  or  civil  possession.  It  was  as  clear, 
absohite,  unequivocal,  and  actual  possession,  as  could  be  had,  without  holding  it 
themselves,  or  putting  it  in  their  pockets.  It  was  the  same  possession  which  every 
man  had  of  the  furniture  in  his  house,  and  every  tradesman  of  the  goods  in  his  shop. 
It  was  the  only  possession  which  merchants  could  have  of  the  immense  subjects  of 
commerce.  That  in  the  present  case  this  possession  never  was  transferred,  and  no 
ostensible  change  of  possession  ever  was  accomplished. 

That  the  intimation  of  the  order  of  delivery  did  not,  and  could  not  confer  on  the 
poichasers  the  same  possession  which  was  in  the  sellers.  It  could  not  render  the 
hired  servant  of  the  sellers,  the  servant  of  the  purchasers :  it  could  not  render  the 
lofts,  which  were  the  real  or  rented  property  of  the  sellers,  the  repositories  of  the 
parchasers.  That,  by  the  formality  of  intimation,  a  paper  passed  silently  and 
lecietly  from  the  pocket  of  the  one  to  that  of  the  other.  That  this  was  not  trans- 
ference of  possession  or  tradition  by  the  law  of  Scotland.  On  the  contrary,  no 
alteiation  of  the  actual  possession,  as  existing  previous  to  the  sale,  had  been  made, 
and  no  ostensible  act  had  been  done  to  denote  the  change.  Matters  remained,  after 
the  sale,  just  as  they  had  been  before  it.  That  the  order  was  to  authorise  the 
servant  to  give  and  to  enable  the  purchasers  to  receive  delivery,  and  cannot,  by  any 
construction  in  the  present  case,  be  held  to  amount  to  that  for  which  it  was  no 
more  than  authority.  That  the  purchasers  had  never  done  what  this  order  enabled 
tiiem  to  do;  they  allowed  the  possession  to  remain  unaltered;  they  took  their 
chance  of  the  bankruptcy  of  the  seller,  and  must  claim,  on  the  personal  estate,  in 
the  sauke  manner  as  those  personal  creditors  who  had  trusted.  That  there  could  be 
no  such  thing  as  a  real  right  in  the  purchaser,  retenta  possessions  by  the  seller. 

That  when  goods  are  in  the  hands  of  a  custodier,  or  a  depository,  or  shipmaster, 
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there  can  be  no  actual,  but  only  civil  possession,  and  in  such  cases  the  natural  or 
actual  possession,  not  being  in  the  seller,  cannot  be  given  over  by  him,  but  the  same 
possession  is  given  to  the  purchaser,  which  was  in  the  seller,  and  this  is  the  critezioiL 
That  the  practice  of  the  trade  of  bakers,  which  may  have  arisen  in  the  present  case, 
was  of  no  consequence,  and  must  be  altogether  disregarded.  That  it  did  appear  to 
be  common  for  bakers  to  allow  corn  to  remain  in  the  possession  of  the  seller :  Why ! 
because  they  could  in  general  trust  to  the  sellers'  solvency,  but  whatever  were  thdr 
views,  their  practice  could  [419]  not  change  the  general  law  of  the  country,  to  whick 
it  is  the  busmess  of  creditors  to  accommodate  their  dealings.  Such  practice  m\uk 
yield  to  those  important  and  general  rules  of  law  which  are  established  for  thtt 
common  security.  By  consulting  the  conveniency  of  their  trade,  and  trusting  to  tho 
security  of  the  sellers,  they  do  what  is  incompatible  with  the  creation  of  a  r^  n^ 
in  their  persons  to  the  commodity  sold. 

That  to  permit  the  transference  of  property  without  tradition,  or  reteida 
possessionem  would  occasion  the  greatest  hardship  to  individuals,  and  danger  to  trade. 
No  purchaser  could  be  secure  from  latent  real  rights ;  but,  after  purchasing  opiima 
fide,  and  paying  the  price,  and  assuming  possession,  by  removing  the  commodity 
might  be  deprived  of  it  by  some  previous  purchaser,  whose  transaction  had  been 
completed  as  in  the  present  instance,  the  seller  retaining  possession. 

That  if  the  property  of  moveables  could  be  transferred  reterUa  possessionem  thoe 
was  no  reason  why  a  pledge,  or  hypothec,  might  not  be  constituted  in  the  same  way, 
and  to  create  it  the  proprietor  had  nothing  more  to  do  than  to  write  an  order  of 
delivery  to  his  own  servant.  But  it  was  obvious  that  nothing  was  more  contrary 
to  the  commerce  of  moveables,  and  to  the  best  principles  of  the  law  of  Scotland. 

That  the  application  to  the  SheriS  was  too  late  m  its  date  to  be  of  any  avail  in 
the  case.  If  it  had  been  made  before  the  declaration  of  the  bankruptcy,  it  mi^t 
have  been  held  to  be  equivalent  to  delivery.  But  before  this  application  the  state 
of  matters,  as  between  the  creditors  and  the  bankrupt,  had  been  fixed  irrevocably  by 
the  declaration  of  bankruptcy,  and  no  individual,  and  no  Court  could  then  interfere. 

Lord  Oraig  and  Lord  Bannatyne  delivered  their  opinions  to  the  same  effect. 

The  interlocutor  of  Court  (17  May  1809)  was :  ''  Alter  the  interlocutor  reclaimed 
against,  and  find  that  the  property  of  the  wheat  in  question  was  legally  vested  in 
the  petitioners,  therefore  find  the  letters  orderly  proceeded,  and  decern." 

And  (15  Nov.  1809)  on  advising  a  reclaiming  petition  and  answers,  the  Lords 
adhered. 

[Cf.  Orr's  Tr.  v.  Tullis,  8  M.  945.] 


No.  143.      F.C.  N.S.  I.  422.     21  Nov.  1809.     let  Div.— Lord  Bannatyne. 

The  Eev.  Mr.  George  Greig,  Pursuer. — J,  A,  Murray. 

Duke  of  Queensberry,  Defender. — John  CoriTielL 

Kirk  Patrimony. — The  rule  decennalis  et  triennalis  possessor  non  tenetur  docere  de  tUulo, 
does  not  establish  a  prescription,  but  only  a  presumption,  which  may  be  re-argued 
by  proof,  that  the  minister  had  Twt  a  title  of  property. 

The  Rev.  Mr.  Greorge  Greig,  minister  of  Tinwald,  brought  before  the  Sheriff  an 
action  against  Francis  Armstrong  to  remove  him  from  a  piece  of  meadow  land,  which 
the  pursuer  claimed  as  part  of  his  benefice.  Armstrong  in  defence  pleaded,  that  the 
meadow  belonged  to  the  Duke  of  Queensberry,  under  whose  titles  it  was  included, 
and  from  whom  he  held  it  by  lease.  The  Sheriff  allowed  a  proof ;  on  considering 
which  he  decerned  in  the  removing.  The  Duke  of  Queensberry  appeared  in  and 
advocated  the  removing,  and  brought  a  declarator  of  his  own  property  in  the 
meadow.  The  Lord  Ordinary  found  in  the  declarator,  "That  as  it  does  not 
appear  to  be  disputed,  that  from  the  1778  down  to  the  death  of  Mr.  Lawrie  in  1800, 
the  piece  of  ground  in  question  was  in  fact  possessed  by  the  ministers  of  Tinwald, 
and  the  pursuer  has  not  pointed  out  any  satisfying  evidence  that  they  held  such 
possession  as  lessees  of  the  Duke  of  Queensberry,  or  paid  rent  for  it  as  such,  that 
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Qoder  that  role  of  law,  by  which  possession  for  thirteen  years  exeems  a  minister 
from  tiie  necessity  of  instructing  in  what  manner  or  on  what  title  snch  possession 
kad  commenced,  that  it  affords  of  itself  a  sufficient  defence  on  his  part,  assoilzies 
from  the  declarator,  and  decerns.'* 

The  Duke  reclaimed ;  and  his  petition  was  answered. 

The  majority  of  the  Court  were  of  opinion  that  there  was  evidence  of  more  than 
ihiiteen  years'  possession  of  this  meadow  by  different  ministers  of  Tinwald.  But 
that  there  was  also  evidence  that  the  ministers  had  possessed  it  not  in  virtue  of  any 
grant  of  the  property  to  the  benefice,  but  by  some  inferior  title  under  the  Duke.  In 
tiieae  dTcomatances,  they  thought  that  the  rule  decennalis  et  trtennalis  possessor  non 
fmetwr  doeere  de  tittdo  could  not  avail  the  minister ;  that  this  rule  did  not  establish  a 
[123]  prescription  in  virtue  of  which  a  minister  might,  bv  13  years'  possession,  cut 
oat  a  piece  of  any  neighbouring  estate,  and  add  it  to  the  benefice,  but  merely  a  pre- 
trnpHon,  which  was  liable  to  be  redargued  by  a  contrarv  proof,  demonstrating  that 
the  title  of  the  minister  was  not  one  of  property  in  the  subject  in  question. 

The  interlocutor  of  Court  was,  '*  Alter  the  interlocutor  reclaimed  against.  Find 
tbat  the  acre  of  meadow  ground  in  dispute  is  a  part  of  the  petitioner's  heritable 
property,  being  part  and  portion  of  the  oarony  of  Tinwald,  and  decern  and  declare 
accordingly  in  the  process  of  declarator.  Advocate  the  process  of  removing. 
Sostam  the  defences  proponed  for  Francis  Armstrong,  the  petitioner's  tenant,  and 
itttHlae  him  from  the  conclusions  thereof,  and  decern. ' 
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BoBSRT  Sheriff,  Pursuer. — Clerk  et  Forbes, 

Stkle  and  Carsewell,  Defenders. — Bell  et  CunninghaTne,  OHlies  et  Fletcher. 

Bmkrupt — Sequestration — Discharge, — A  creditor  not  entitled  after  the  votes  have 
been  given  as  to  a  bankrupt's  discharge,  to  purchase  up  a  debt  on  which  a  vote 
approving  of  it  had  been  given,  and  to  alter  that  vote. 

Bobert  Sheriff  obtained  the  consent  of  considerablv  more  than  the  requisite  pro- 
portion of  creditors  to  his  discharge  at  a  meeting  held  for  the  purpose ;  and,  after 

'-  nnoufl  ineffectual  objections  had  been  made  by  several  of  his  creditors,  a  Mr. 
Saston,  who  was  among  the  number  of  objectors,  purchased  up  a  debt  of  L.799 
horn  a  consenting  creditor,  and  insisted  to  be  allowed  to  add  it  to  the  number  of 
BOA-consenting  votes. 

The  Lord  Justice-Clerk  observed,  that  the  power  of  the  Court  to  discharge 
banknipts  was  a  serious  and  important  charge,  and  that  they  would  listen  patiently 
tnd  attentively  to  the  objections  of  all  fair  and  ho-  [424]  -nourable  creditors ;  but 
Ihatina  case  of  this  kind,  where,  after  failing  in  every  other  objection,  recourse  had 
been  had  to  trafficking  in  debts,  for  the  purpose  of  depriving  a  bankrupt  of  that  dis- 
fbarge  to  which  more  than  the  statutory  number  of  his  creditors  thought  him  well 
iatttled,  the  opposing  creditors  had  no  favour  or  indulgence  to  expect. — The  Court, 
k  said,  were  satisfied  that  there  were  no  good  or  reasonable  grounds  for  any  of  the 
objections  which  had  been  formerly  urged,  and  they  must  reprobate  severely  this 
attempt  to  impede  the  course  of  justice  by  means  such  as  had  now  been  adopted. 

i  ^^pon  the  law  he  was  clearly  of  opinion  that  the  creditors  were  not  entitled,  after  all 

:  fte  ordinary  steps  had  been  taken,  and  the  case  was  in  manihus  curicr,  to  alter  the 
aitnation  of  matters ;  nor  to  deprive  the  debtor  of  that  consent  which  was  fairly  and 
Rpolarly  given,  and  in  which  he  had  acquired  a  jus  qucesitum ;  such  a  practice 
JDight  involve  such  cases  in  endless  litigation,  as  any  creditor,  who  had  any  purpose 
either  good  or  bad  to  serve,  would  employ  himself  in  purchasing  and  selling  debts, 
and  coming  back  to  the  Court  with  new  objections,  and  new  litigation  on  every 
alteration  in  the  state  of  the  votes : — ^For  these  reasons,  his  Lordship  was  clearly  of 

i  opinion,  that  such  a  proceeding  was  quite  incompetent ;  that  the  debt,  if  the  creditor 

^f^Dold  purchase  it,  after  a  vote  had  been  given  upon  it,  must  be  taken  cum  omni 

fRO'e,  and  tiie  debtor  be  entitled  to  rank  it  among  the  number  of  consenting  votes, 

jnit  as  in  the  case  of  a  person  pursuing  a  cessio,  who  is  entitled  to  proceed  with  his 

F.avoL.1,  16 
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action,  though  the  creditois  should  withdraw  their  diligence  after  the  oommenoement 
of  the  process. 

The  rest  of  the  Court  coincided  entirely  in  these  sentiments ;  and  the  disohaige 
was  granted  24th  June  1809 ;  and,  on  considering  a  reclaiming  petition  and  answen, 
they  adhered,  November  23d,  1809. 

[Cf.  Walker  v.  M'Gtlp,  13  S.  761,  763.] 


No.  145.      F.C.  N.S.  I.  425.     24  Nov.  1809.     Ist  Div.— Lord  Armadale. 

John  Lbith  Boss,  Pursuer. — Hugh  Lumsden. 

Georgb  Fidler,  Defender. 

Presumption. — Payment  of  money  not  presumed  without  proof  to  have  been  in  extinc- 
tion of  debt. 

John  Leith  Ross,  Esq.,  brought  an  action  before  the  Magistrates  of  Aberdeen 
against  George  Fidler,  as  representative  of  Thomas  Fidler,  who  had  been  a  tenant  of 
Ml.  Boss,  for  payment  of  L.30,  with  interest  from  the  26th  of  May  1807,  at  which  period 
he  said  he  had  lent  it  to  Thomas  Fidler. 

In  support  of  this  action,  the  pursuer  produced  the  following  documents. 

1.  A  letter  or  order  holograph  of  Thomas  Fidler,  in  these  words: — " Bridgef oot  of 
Amage,  May  23d  1807.  Deer  Sir,  Plis  give  me  one  order  on  your  cash  accompt  for 
therety  poxmds,  George  Kirten,  the  berer,  on  Monday  first,  who  has  my  carte.  Sir,  I 
am  your  servant,  Thomas  Fidler."    Addressed  to  the  pursuer. 

2.  An  order  by  the  pursuer  to  his  banker  of  this  tenor  : — "  L.30  sterling.  Abe^ 
deen,  25th  May  1807.  Pay  to  Thomas  Fidler  or  bearer,  L.30  sterling,  which  place  to 
my  debit  in  my  cash  account." 

3.  A  letter  from  Thomas  Fidler  to  the  cashier  of  the  bank  of  this  tenor.  "Bridge- 
foot  of  Arnadge,  May  25th  1807.  Deer  Sir,  Plis  to  send  with  the  berer,  Geoige 
Kirten,  thertey  pounds  sterling,  from  Arnadge  kash  accompt." 

The  defender  pleaded  that  the  money  was  not  a  loan,  but  a  pa3^ent  in  ertinctioa 
of  debt 

After  various  proceedings,  wherein  a  proof  was  taken,  in  which  there  was  nothing 
material,  the  cause  came  bsfore  the  Court  of  Session  by  advocation;  and  the  Lend 
Ordinary  pronounced  this  interlocutor. — "  Having  heard  parties'  procurators  on  the  pro- 
ceedings before  the  Magistrates  of  Aberdeen,  and  reasons  of  advocation,  finds  it 
instructed  by  the  letter  of  23d  of  May  1807,  and  subsequent  order  by  the  pursuer  oil 
his  cash  account  at  Aberdeen,  and  other  evidence  in  process,  that  the  deceased  ThomM 
Fidler  received  L.3t)  from  the  pursuer,  and  that  the  defender  has  not  instructed  the 
same  to  have  been  in  extinction  of  a  debt  due  by  the  pursuer ;  therefore,  advocates 
the  cause,  and  decerns  [426]  against  the  defender  for  payment  of  the  said  sum,  and 
interest  thereof,  conform  to  the  conclusions  of  the  original  libel." 

The  defender  reclaimed. 

Argument  for  defender. 

The  pursuer  is  bound  to  prove  his  case,  t.e.  to  prove  an  obligation  to  pay  by  ThomsB 
Fidler.  The  mere  fact  of  money  having  been  paid  to  that  person  is  not  demonstrative 
of  an  obligation  upon  him  to  repay,  since  payments  are  just  as  often  made  in  eacHncHim 
of  debt  as  in  creation  of  it  It  is  evident,  therefore,  that  by  merely  proving  this  fact^ 
the  pursuer  does  not  prove  his  case ;  and  yet  this  fact  is  all  that  is  proved  by  the  dfXXh 
ments  produced.  The  maxim  must  apply  against  the  pursuer  that  he  is  the  party  g}i 
potuit  legem  apertivs  dixisse.  It  was  his  business,  if  lending  money,  and  creating  u 
obligation  to  repay,  to  take  evidence  of  such  obligation  ;  and,  as  he  has  taken  no  such 
evidence,  it  must  be  presumed  that  he  constituted  no  such  obligation.  The  cases  of 
Ogilvie  i^ainst  Abercromby,  January  7th,  1703,  Fount,  and  Donaldson  against  Walker, 
12th  June  1711,  are  favourable  to  the  general  rule  contended  for  by  the  defender. 

The  Court  concurred  in  opinion  with  the  Lord  Ordinary  on  the  grounds  expressed  is 
the  interlocutor ;  and,  therefore,  refused  the  petition  without  answers. 

[Cf.  M^Keen  v.  Adair,  2  M.  395 ;  HaMane  v.  Speirs,  10  M.  537,  passim  ;  Dunearii 
Trustees  v.  Shand,  11  M.  259 ;  Dunn's  Tr.  v.  Hardy,  23  R.  633.] 
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No.  160.    F.C.  N.S.  I.  436.     26  Nov.  1809.     2nd  Div.— Lord  Meadowbank. 

John  Carron,  Pursuer. — Hutcheson, 

Charles  Cowan  and  Co.,  Defenders. — S.  More, 

Fomgner. — ^Wheie  the  puisuer  of  an  action  was  an  alien  enemy,  the  Court  simply 
sisted  procedure. 

tfr.  Leibman  of  Ekinore,  made  some  furnishings  to  the  ship  *'  Erskine  "  of  Alloa,  in 
the  comse  of  a  voyage  to  Dantzic,  for  which  the  shipmaster,  John  Carron,  accepted 
a  bin  bearing  to  be  for  furnishings  to  the  vessel.  Carron  having  taken  in  his  cargo, 
wt  sail  for  this  country ;  but  the  Danish  war  breaking  out,  he  was  captured  oS 
Copenhagen.  Leibman  was  immediately  apprized  of  this  event,  and  wrote  in 
answer  that  he  would  do  his  best  forthose  interested. 

[496]  The  bill  was  transmitted  to  this  country  by  Leibman,  indorsed  to  his 
agents.  Cowan  and  Co.  of  Leith.  When  it  became  due  they  protested  it  for  not 
pajmcoit,  and  proceeded  with  a  charge  against  the  shipmaster  who  had  returned  to 
ths  country.  He  presented  a  bill  of  suspension  of  said  charge,  on  the  ground  that 
the  bill  was  truly  Leibman's,  who  being  an  alien  enemy  could  not  sue  in  our  courts ; 
and  farther,  that  he  had  promised  to  pay  himself  from  the  proceeds  of  the  vessel  in 
Denmark.  It  was  admitted  by  Cowan  and  Co.  that  they  were  not  onerous  holders ; 
and  the  bill  of  suspension  was  passed  upon  caution.  When  the  cause  came  into 
Court,  the  Lord  Ordinary  "  appomted  the  suspender  to  condescend  specially  on  the 
evidence  by  which  he  means  to  instruct  payment  of  the  bill  charged  on ;  mean  time, 
oiduns  him,  within  ten  days,  to  consign  the  sums  charged  for  in  the  Bank  of 
Scotland,  and  to  produce  evidence  of  such  consignation  against  next  calling." 

The  suspender,  Carron,  gave  in  a  petition  against  this  judgment ;  and  pleaded, 
that  though  Leibman  had  promised  to  endeavour  to  obtain  payment  in  Denmark 
from  the  proceeds  of  the  ship,  it  was  impossible  to  prove  this,  or  to  learn  any  thing 
about  the  matter,  all  intercourse  between  the  coantries  being  cut  ofi.  But  that,  at 
any  rate,  this  was  a  discussion  which  could  not  be  gone  into,  because  it  was  the  un- 
donbted  law  of  the  country  that  an  alien  enemy  had  no  persona  standi  in  judicio ; 
and  although  there  were  no  reported  cases  to  this  effect  in  our  own  country,  because 
tile  question  had  never  been  doubted,  yet  there  were  several  in  England.^  East 
Bepcks^  vol.  iv.  p.  503,  Le  Bret  against  Papillon,  and  vol.  viii.  p.  273,  Kensington 
against  Inglis — Marshall  on  Insurance^  p.  37. — ^Lastly,  that  although  the  interest  of 
Leibman  were  to  be  secured  in  this  Court,  caution  was  enough ;  consignation  was 
too  mnch.  If  peace  were  restored,  it  might  appear  that  Leibman  had  been  other- 
wise paid,  and  the  debt  would  never  become  due.  In  these  circumstances  consigna- 
tion would  be  injustice  to  the  individual;  and,  in  a  national  point  of  view,  if 
consignation  were  ordered  upon  all  such  claims,  it  would  be  locking  up  a  consider- 
able portion  of  British  capital  for  the  security  of  our  enemies,  and  to  our  own 
manirost  detriment.  The  petition  prayed  the  Court  to  suspend  the  letters 
Mn^idter. 

In  the  answers,  it  was  not  denied  that  the  petition  stated  correctly  the  old  law 
of  the  country.  But  it  was  maintained  that  war  was  now  carried  on  among  civilized 
and  commercial  nations  on  difEerent  principles ;  and  as  little  encroachment  as  possible 
was  made  upon  the  rights  or  property  of  individuals.  The  bill  in  question  was 
tmiamitted  to  this  country,  and  had  even  become  payable  before  the  declaration  of 
war;  the  defences  now  set  up  were  only  of  a  dilatory  nature;  and  it  was  not 
denied  that  Leibman's  right  to  recover  his  debt  would  revive  upon  the  restoration  of 
peace.  All  that  his  mandatories  now  wished  was  only  to  preserve  the  money  for 
him,  that  he  might  be  in  no  worse  situation  at  the  end  of  the  war  than  he  had  been 
in  at  the  beginning.  The  document  was  liquid ;  and,  but  for  the  dilatory  defence, 
mnst  have  been  paid.    In  these  [437]  circumstances,  it  was  no  hardship  to  order 

^  See  Blomart  against  Earl  Roxburgh,  17th  December  1664. — Morison's  Diet. 
Title  to  Pursue,  p.  16,091, 
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consignation:  The  Court  of  Chancery  had  gone  as  far  in  England,  by  reserving  a 
dividend  from  the  estate  of  a  bankrupt,  in  favour  of  a  foreigner  who  had  becmne 
an  alien  enemy,  to  be  paid  to  him  when  his  right  revived.  Vemf%  Eepofis,  vol.  jjoL 
p.  71,  Botismaker. 

Some  discussion  of  a  desultory  nature  took  place  upon  the  bench,  and  confliderable 
doubt  occurred  as  to  the  proper  mode  of  procedure.  The  bill  was  considered  as 
substantially  Leibman's,  an  alien  enemy.  It  was  held  that,  by  the  old  law,  the  debt 
would  have  belonged  to  the  crown;  but,  for  100  years,  such  right  had  not  been 
exercised  in  Europe.  The  contract  was  originally  good;  but  war  breaking  out, 
Leibman  became  an  alien  enemy,  and  had  no  persona  standi.  A  subject  of  thb 
country  may  have  no  persona  standi,  a  pupil  for  instance,  but  then  it  becomes  pars 
judicis  to  secure  his  interest  till  he  is  of  age.  On  this  ground,  some  of  the  Judges 
were  at  first  of  opinion,  that  if  consignation  were  not  ordered,  special  caution  should 
be  taken  that  the  money  should  be  furthcoming  in  the  event  of  a  peace,  when  Mr. 
Leibman  would  be  able  to  make  good  his  claim.  But  others  of  the  Judges  thought 
this  would  be  putting  an  alien  enemy  in  rather  a  better  situation  than  such  of  oui 
own  subjects  as  were  under  any  temporary  incapacity ;  and,  without  questioning  the 
general  doctrine  that  debts  similar  to  the  present  would  revive  on  a  peace,  they  had 
considerable  doubt  whether  this  particular  debt  would  ever  become  due,  because 
Leibman  having,  by  the  law  of  nations,  a  real  right  in  the  vessel,  which  was  captured 
by  his  friends,  he  ought  to  have  made  this  right  effectual  against  the  Teasel 
in  Denmark.  So  far  as  Leibman  had  a  real  right  in  the  vessel,  the  capture  was 
illegal,  or  rather  no  capture  at  all. 

The  Court  remitted  to  the  Lord  Ordinary  to  sist  ^  procedure. 


No.  151.     F.C.  N.S.  L  438.     29  Nov.  1809.     2nd  Div.— Lord  Meadowbank. 

William  Parker,  Pursuer. — Cathcart  et  Forsyth. 

Directors  of  Imperial  Fire  Office,  Defenders. — Clerk  et  Cfunningham. 

Proof — Witness. — Found  that  a  party  in  a  civil  suit  cannot  found  upon  depositions 
of  witnesses  taken  in  a  precognition,  but  that  he  may  found  upon  the  declaration 
of  the  other  party  emitted  in  that  precognition. 

The  pursuer's  shop  and  goods  having  been  burnt,  the  Imperial  Fire  Office,  with 
which  he  had  insured,  under  pretence  that  the  fire  was  wilful,  instituted  a  precogni- 
tion upon  the  subject,  in  the  course  of  which  several  witnesses  were  exammed,  and 
the  pursuer  himself  emitted  a  declaration. 

The  pursuer  having  brought  an  action  for  payment  of  the  loss,  the  defenders 
gave  in  a  condescendence  of  the  circumstances  which  they  undertook  to  prove  in 
defence.  And  Lord  Meadowbank,  Ordinary,  pronounced  this  interlocutor  (12  May 
1809) :  '*  And  having  also  considered  the  condescendence  with  the  answers,  ordains 
the  counsel  for  the  defenders  to  strike  out  from  the  same  every  statement  or 
assertion  proved  by,  or  founded  on  the  precognition:  and  thereafter  allows  the 
pursuer  to  put  in  additional  answers  thereto." 

The  defenders  reclaimed,  and  pleaded,  chiefly  on  the  ground  of  expediency,  that 
no  possible  injury  could  happen  by  permitting  these  precognitions,  which,  being 
taken  before  a  judge,  cannot  be  turned  to  purposes  of  oppression,  and  that  any 
objection  would  be  obviated  by  destroying  the  previous  depositions  before  examining 
the  witnesses  of  new.    And  that  in  many  cases  the  only  method  which  a  party  had 

^  In  a  subsequent  case  which  had  depended  before  the  war  commenced,  the  Court, 
following  this  as  a  precedent,  sisted  procedure  ex  proprio  motu,  because  the  pozsuer, 
a  Danish  merchant,  had  become  an  alien  enemy;  a  demand  from  the  bar  far 
consignation  or  security  was  refused — Just.  Wright  against  Hutcbeson,  17th  Jan. 
1810. 
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to  pieTBnt  his  boing  swindled  or  defrauded  of  his  property,  was  to  call  for  a 
pieoogmtion  before  the  schemes  against  him  could  take  effect;  and  as  to  the 
deekzation  of  the  party,  that  could  be  demanded  at  any  rate  in  all  cases  of  this 
kind;  and  it  could  make  no  difference  whether  it  was  given  in  the  process  itself,  or 
in  the  course  of  a  previous  precognition. 

The  pursuer  msE^e  no  special  objection  to  the  use  of  his  own  declaration ;  he 
answered  generally,  as  to  the  whole  precognition,  that  so  long  ago  as  4th  August 
1778,  Bogle  against  Tuil,  the  Court  had  highly  disapproved  of  a  party's  conduct  in 
taking  a  precognition.  But  that  this  was  found  to  be  no  [439]  preventative  to  a 
lenewal  of  the  same  proceeding ;  and  that  it  was  full  time  to  put  a  stop  to  such  an 
improper  method  of  contaminating  evidence,  and  instructing  witnesses  what  to  say, 
by  declanng  that  no  witnesses  could  be  examined  in  causa  who  had  been  precognised. 
And  that  at  any  rate  the  precognitions  should  not  be  admitted  as  evidence. 

The  Court  unanimously  pronounced  this  interlocutor  (29th  Nov.  1809) :  "  Find 
tiiat  the  petitioners  may  found  on  Parker's  evidence ;  and  with  this  explanation 
adhere  to  the  interlocutor  reclaimed  against,  and  refuse  the  desire  of  the  petition." 


Na  152.         F.C.  N.S.  I.  439.     7  Dec.  1809.     2nd  Div.— Lord  Glenlee. 

James  Stewart,  Pursuer. — Baird. 
Samxjel  Lindsay,  Defender. — Fletcher. 

Adjudication — Contra  hcereditaiem  jaeentem^  having  proceeded  upon  a  renunciation  to 
enter  heir ;  the  heir  afterwards  serving,  is  not  barred  by  the  renunciation  from 
opening  up  the  adjudication  after  expiry  of  the  legal,  without  a  decree  of  de- 
chrator. 

Stewart  was  possessed  of  certain  subjects  in  the  town  of  Dunkeld,  over  which  he 
gaye  security  for  two  heritable  debts.  On  his  death,  a  summons  of  constitution  was 
railed  against  his  son,  who  gave  in  a  renunciation  to  be  heir  to  his  father ;  on  which 
tiie  creditor  obtained  a  decree  cognitionis  causa,  and  afterwards  (15th  August  1777) 
an  adjudication  contra  hcereditatem  jacentem  before  the  SherifE.  A  charter  of  adjudi- 
eatiion  was  obtained  from  the  superior ;  and  the  subjects  were  sold,  on  the  9th 
November  1795,  to  Lindsay  the  defender  in  the  present  action,  for  a  price,  it  was 
affirmed,  below  the  amount  of  the  debts  for  which  they  had  been  adjudged. 

James  Stewart,  the  grandson  of  the  original  debtor,  was  served  heir  to  his  grand- 
father, and  brought  the  present  action  against  Lindsay  for  exhibition  of  the  titles, 
and  coaicluding  to  have  it  declared  that  the  subjects  were  redeemed,  and  the  debts 
eztingnished  by  intromissions,  &c.  The  defence  set  up  was,  Ist,  That  an  adjudication 
poG^ding  upon  a  renunciation  to  enter  heir  was  not  subject  to  redemption ;  2d, 
llttt  the  8ub]ects  were  adjudged  for  full  value. 

[MO]  The  Lord  Ordinary  pronounced  the  following  interlocutor  (29th  Feb.  1809) : 
**Bepe1s  the  plea  which  the  defender  has  stated  on  the  ground  of  the  adjudication 
prooMding  on  the  pursuer's  father's  renunciation  to  be  heir :  Finds  that  the  circum- 
atftnces  alleged  by  the  defender  are  not  relevant  to  make  the  expiry  of  the  le^al 

2 rate  in  this  case,  without  a  declaration  thereof ;  and,  on  the  whole  matter,  ordains 
defender  to  give  in  a  state  of  the  debt  due  under  the  adjudication,  and  of  his  and 
bis  author's  intromissions  with  the  subjects  and  disbursements  thereon." 

The  defender  reclaimed  to  the  Court ;  and  pleaded :  He  was  aware  in  the  com- 
inon  case,  that  the  expiry  of  the  legal  upon  an  adjudication  did  not  ipso  jure  transfer 
the  property  to  the  creditors-adjudger.  But  there  is  an  important  distinction  where 
tbe  adjudication  has  been  contra  'hcereditatem  jacentem.  In  that  case,  the  apparent 
heir  has  renounced  the  succession,  and  declared  that  he  will  have  nothing  to  do  with 
the  lands  or  the  redemption  of  them,  leaving  all  interest  therein  to  the  creditor. 
'Dbere  are  therefore  no  termini  habites  for  a  declarator  of  expiry  of  the  legal  against 
hbn:  If  it  is  the  privilege  of  an  heir  not  renouncing,  that  the  right  of  redemption 
ahonid  not  be  cut  oS  without  a  decree  of  declarator,  the  heir  renouncing  has  rejected 
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this  privilege,  like  every  othei  right  derived  from  the  ancestor.  Had  the  poiBaei's 
father  been  called  in  an  action  of  declarator  when  the  legal  expired  above  20  yean 
ago,  it  would  have  been  entirely  useless,  because  having  renounced  he  could  have 
proponed  nothing.  There  is  an  authority  in  point,  M'Aulay  against  Couston,  7th  Jan. 
1680,  Stair, — and  in  Diet.  vol.  i.  v.  Adjudication.  The  doctrine  is  also  supported  by 
the  Act  1621,  c.  7, — Ersk.  b.  ii.,  tit.  12,  s.  49,— Stair,  b.  iii.,  tit.  2,  s.  45, — Earnests 
Stat.  Law  abridged,  p.  419,  note  1. 

It  was  separately  contended,  that  the  subjects  had  been  adjudged  for  a  debt  far 
above  their  value,  and  that  the  value  was  now  increased  from  the  ameliorations  o! 
the  defender,  and  the  accidental  circumstance  of  their  lying  in  the  line  of  the  new 
bridge  at  Dunkeld. 

Answered.  The  tendency  of  the  law  has,  for  a  long  time,  been  to  restrict  adjudi- 
cations to  a  security  for  the  debt,  which  was  their  original  purpose.  It  is  now 
established  that,  by  the  expiry  of  the  legal,  the  property  is  not  ipso  jure  transferred; 
Campbell  against  Scotland  and  Jack,  7th  March  1794.  There  is  no  rational  ground 
for  pushing  the  effect  of  an  adjudication  contra  hcereditatem  jacentem  further  .than 
that  of  other  adjudications.  They  ought  rather  to  be  less  favoured,  as  being  kd 
against  heirs  who  have  little  opportunity  of  forming  a  correct  idea  of  the  value  of 
the  subjects  compared  with  the  burthens  that  effect  it.  And  further,  they  were  in- 
troduced by  the  Court,  at  no  very  remote  period,  for  the  purpose  of  affording  relief 
to  the  creditors  of  a  person  deceased,  without  either  the  sanction  of  a  statute,  or  of 
our  earlier  customs ;  and,  therefore,  the  greater  indulgence  ought  to  be  shown  to  the 
heir,  who  formerly  had  it  in  his  power  to  lie  out  unentered,  and  thereby  disappoint 
his  ancestor's  creditors. — Stair,  lib.  3,  tit.  2,  sec.  45, — Oraig,  lib.  3,  dig.  2,  sec.  24.  The 
authority  of  Lord  Kames,  as  also  of  Lord  Stair,  instead  of  being  adverse,  are,  wfaea 
rightly  understood,  in  favour  of  the  pursuer. — Kames'  Law  Tracts,  trad,  12. — Stair, 
lib.  3,  tit.  2,  sec.  46  and  47.  The  argu-  [441]  -ment  of  the  other  party  goes  to  pre- 
clude an  heir  from  redeeming  his  ancestor's  lands  even  within  the  legaL  But  it  can 
never  seriously  be  pushed  this  length.  The  contrary  is  shown  by  the  very  words  of 
style  in  this  summons  and  decree  of  adjudication,  similar  in  that  respect  to  all  othecB. 
The  adjudger  is  found  by  the  decree,  which  is  in  the  words  of  the  libel,  to  have  right 
to  the  lands  during  the  not  redemption  thereof. 

The  decision  in  the  case  of  M*Auly  seems  to  have  proceeded  upon  the  idea  that 
an  heir,  who  had  once  renounced,  was  bound  by  a  kind  of  personal  exception  from 
ever  claiming  the  lands.  But  this  is  giving  by  much  too  strong  effect  to  a  renuncia- 
tion ;  and  even  were  it  good  law,  it  could  be  got  the  better  of  by  granting  a  tnut- 
bond,  and  leading  an  adjudication  thereon,  ^rsk.  lib,  2,  tit.  12,  sec.  49.  This  remedy 
is  undoubted ;  but  the  Court  will  not  force  a  party  to  do  per  ambages  what  may  be 
done  directly. 

At  any  rate,  although  an  heir,  who  had  renounced,  were  precluded  from  redeem- 
ing, it  has  been  found  that  the  next  heir  serving  (which  is  the  case  of  the  pursuer)  is 
not  thereby  precluded.  Crawfurd  against  Auchinleck,  17th  January  1666.  Skdr.-^ 
Bank.  lib.  3,  tit.  2,  sec.  81. 

Lastly,  the  concluding  argument  of  the  defender  is  always  made  use  of  in  his 
circumstances,  but  he  gets  full  justice  if  he  has  obtained,  by  his  intromissions,  the 
payment  of  his  debt. 

The  Court  unanimously  adhered  to  the  Lord  Ordinary's  interlocutor,  in  so  far  as 
it  repelled  the  plea  of  the  defender  stated  on  the  ground  of  the  adjudication  proceed- 
ing on  a  renunciation  to  enter  heir ;  but  (considerable  doubt  having  arisen  whether, 
in  the  circumstances  of  this  case,  the  adjudication  ought  to  be  opened  up)  remitted 
to  the  Lord  Ordinary  to  receive  a  condescendence  from  the  pursuer,  of  the  value  of 
the  subject  in  dispute,  at  the  date  of  the  adjudication,  and  of  the  debts  affecting  the 
name,  and  to  proceed  accordingly. 
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No.  153.    F.C.  N.S.  I.  442.     9  Dec.  1809.     2iid  Div.  (BiU-Chamber).— Lord  Cullen. 

Earl  of  Kintore,  Pursuer. — B.  Douglass. 

Watt  and  Fowlkr,  Defenders. — H.  Zumsden. 

Proeest—Bemcving. — A  tenant  dying  after  decree  of  removing  is  obtained  against 
him,  but  before  it  is  extracted,  his  heir  may  be  charged  on  the  decree  without  a 
traittference. 

The  Earl  of  Kintore  brought  an  action  of  removing  against  William  Fowler,  who 
held  a  small  possession  without  any  written  lease.  On  the  4th  of  April  decree  in 
ibsence  was  pronounced,  ordaining  the  defender  to  remove  on  the  27th  May.  Fowler 
died  on  the  15th  April,  leaving  a  widow  and  son,  who  continued  to  reside  on  the 
turn  till  the  term  of  Whitsunday  had  passed.  The  decree  was  then  extracted ;  and 
they  were  charged  as  *'  heirs,  servants,  sub-tenants,  or  intromitters  with  the  said 
posBeesion,'^  to  romove,  kc. 

A  bill  of  suspension  was  presented  by  the  widow  and  son,  on  the  grounds  that 
tiie  defender  havmg  died  before  the  decree  was  extracted,  or  had  become  final,  it  was 
seoesBsiy  to  have  transferred  the  action  against  his  heirs,  which  had  not  been  done. 

On  the  other  hand,  it  was  contended  that  the  decree  had  become  final  before 
Fowler's  death,  and  a  transference  was  unnecessary. 

It  appeared  that,  by  the  regulations  of  the  Sheriff  Court,  every  reclaiming 
petition  was  ordered  to  be  lodged  within  six  days  of  the  date  of  the  interlocutor 
complained  of ;  but  it  was  the  practice  to  allow  a  defender  to  be  heard  against  a 
decroe  in  absence  at  any  time  before  extract. 

The  Lord  Ordinary  had  passed  the  bill;  and  when  the  case  came  before  the 
Court,  the  Judges  (with  one  exception)  were  of  opinion,  that  it  ought  to  have  been 
lefDfled. 

It  was  said,  it  never  had  been  known  in  this  Court  that,  where  a  party  died  after 
decree  was  pronounced,  an  action  was  brought  for  the  purpose  of  extract.  Besides, 
the  defenders  never  had  any  title  of  possession  at  all ;  and  there  was  no  room  for 
twit  relocation  to  them. 

[443]  The  BUI  was  accordingly  refused. 


Na  154,    F.C.  N.S.  I.  443.     9  Dec.  1809.     2nd  Div.  (Bill-Chamber).--Lord  Newton. 

John  Vans  Agnkw,  Pursuer. — Maconochie. 

Frances  Dunlop,  Defender. — A,  Bell. 

Btk  aad  Executor. — An  heir,  or  any  bairn  of  the  house,  is  entitled  to  inspection  of 
all  a  deceased  father's  papers  relating  to  his  estate. 

Robert  Vans  Agnew  died  in  Edinburgh  possessed  of  two  entailed  estates,  and  of 
other  property  in  difEerent  counties.  .  When  his  relations  were  proceeding  to  make  a 
Kudi  into  his  repositories,  a  general  disposition  in  favour  of  his  widow  was  produced, 
which  appointed  her  executrix,  and  contained  inter  alia  a  disposition  to  all  his  papers. 
Upon  this,  the  heir's  right  to  search  any  further  was  objected  to,  and  the  search  was 
daoontinued.  It  was,  however,  allowed  that  he  had  right  to  the  title-deeds  and 
ptpen  belonging  to  the  entailed  estates. 

The  heir  presented  applications  to  the  SherifEs  of  the  different  counties  where  the 
papeis  lay,  praying,  in  the  mean  time,  to  have  them  sealed  up,  and  afterwards 
opened  and  inventoried  at  the  sight  of  the  parties. 

The  relict  presented  a  bill  of  advocation,  suspension,  and  interdict  against  that 
piooeeding,  which  was  verbally  reported  by  the  Ordinary  to  the  first  division  of  the 
Court,  and  by  them  dismissed  as  premature.  The  proceedings,  accordingly;  went  on 
under  direction  of  the  Sheriff. 

[444]  The  repositories  had,  as  usual,  been  sealed ;  and  the  Sheriff  of  Edinburgh 
panted  warrant  to  his  clerk  to  open  the  seals,  and  inspect  the  papers  in  the  absence 
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both  of  parties  and  their  agents ;  and  directed,  if  any'  subsequent  deed  of  a 
mentary  nature  were  discovered,  to  proceed  no  further  till  its  import  was  considered; 
if  no  new  testament  appeared,  to  deliver  such  of  the  papers  as  belonged  to  the 
entailed  estates  to  the  heir,  and  the  others  to  the  widow ;  and,  if  any  appeared  of  a 
doubtful  nature,  these  were  to  be  inventoried,  and  reported  to  himself. 

The  heir  now  conceiving  himself  injured  in  being  refused  full  inspection  of  his 
father's  papers,  presented  a  bill  of  advocation,  which  was  reported  on  Memorials  to 
the  Court. 

He  pleaded  that,  as  eldest  son  and  heir  at  law  to  his  father,  he  was  entitled  to  be 
made  acquainted  with  all  his  settlements  and  estate;  and  there  might  be  a  later 
settlement  than  the  one  produced.  He  was  heir  at  law  in  the  heritage,  and  also 
executor  at  law,  and  entitled  to  claim  legitim,  provided  he  chose  to  adandon  hia 
privilege  as  heir  and  collate ;  but  to  enable  him  to  take  the  benefit  of  this  proviston 
of  law,  it  was  necessary  that  he  should  be  made  completely  acquainted  with  all  his 
father's  affairs.  He  was  heir  in  the  entailed  estates;  and  documents  relating  to 
them  were  deposited  in  all  the  repositories  of  the  deceased. 

He  further  specially  pleaded,  that  certain  sales  of  part  of  the  entailed  subjects, 
for  the  ostensible  purposes  of  paying  the  entailer's  debts,  had  been  made  with  views 
hostile  to  his  interest ;  and  were,  in  ail  probability,  open  to  reduction ;  and  that  it 
was,  in  reality,  to  guard  against  an  action  of  reduction  that  he  was  refused  inspection 
of  the  papers ;  but  an  heir  of  entail  in  possession,  manages,  in  all  such  transactions, 
not  only  for  himself,  but  also  for  behoof  of  the  subsequent  heirs,  who  are  therefore 
entitled  to  see  and  use  all  relative  documents. 

Lastly,  it  is  the  uniform  practice  of  the  country,  that  the  papers  of  a  pezson 
deceased  are  inspected  in  the  presence  of  all  having  interest ;  and  it  is  quite  novel 
that  a  SherifE-derk  should  be  allowed  to  inspect  them  in  secret,  and  deliver  them, 
according  to  his  own  judgment,  to  those  to  whom  he  supposes  they  may  belong. 
With  the  best  intentions  he  might  err,  and  there  would  be  no  means  left  either  of 
discovering  or  rectifying  the  wrong. 

It  was  pleaded  for  the  widow,  that,  in  the  circumstances,  the  general  dispoeitioii 
in  her  favour  was  indubitably  the  last  testamentary  deed  executed  by  the  deceased ; 
at  any  rate  the  contrary  supposition  was  provided  for  by  the  SherifL  By  that  deed, 
she  was  appointed  general  disponee  and  sole  executrix,  so  that  the  interest  of  the 
heir,  except  as  to  the  entaUed  estate,  was  entirely  cut  off;  further,  his  claim  of 
legitim  was  discharged  in  his  father's  contract  of  marriage ;  and  all  the  papers,  kc 
were  expressly  disponed  to  her,  which  it  was  as  competent  for  the  deceased  to  do  as 
to  dispose  of  any  other  part  of  his  moveable  property.  The  sales  are  acknowledged, 
and  public  documents  of  them  remain.  If  these  afford  grounds  for  a  reductioa 
(which  would  carry  off  the  whole  free  estate  to  satisfy  claims  of  warrandice)  there  is 
no  remedy ;  but  it  is  desirable  for  [446]  the  party  that  no  such  question  should  be 
moved ;  et  nemo  tenetur  edere  instrumenta  contra  se.^ 

Lord  Meadowbank  said,  he  rather  thought  the  Sheriff's  interlocutor  wrong;  this 
gentleman  has  right  to  look  into  his  father's  management  of  the  entailed  estate. 
An  eldest  son  is  entitled  to  look  at  every  thing  except  perhaps  literary  prodactious 
(and  there  were  alleged  to  be  some  in  the  present  case)  which,  if  left  to  the  care  of  a 
particular  friend,  ought  to  be  kept  sacred. 

The  Lord  Justice-Clerk  thought  that  not  only  the  eldest  son,  but  every  child  of 
the  familv  was  entitled  to  see  into  his  father's  papers,  for  till  all  were  aeen  the 
interest  of  each  could  not  be  known.  In  the  present  case  a  disposition  was  produced 
a  year  old,  and  there  might  be  a  later.  Gases  might  occur  where  it  would  be 
necessary  to  inspect  the  papers  in  the  presence  of  all  parties  without  giving  possession 
to  any. 

Beside  the  literary  productions,  he  thought  the  private  letters  of  friendship  should 
be  given  to  the  widow ;  but  the  son  was  entitled  to  see  that  any  letters  or  papea 
given  to  her  were  of  that  description. 

The  Court  remitted  to  the  Sheriff  to  open  the  repositories  in  the  presence  of  botb 
parties. 

^  4th  February  1795,  Sir  Andrew  Cathcart  against  the  Earl  of  CassiUis. 
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Ka  155.    F.C.  N.S.  L  446.     12  Dec.  1809.     2nd  Div.— Lord  Meadowbank. 

.  Andrew  Fell,  Pursuer. — Gathcart. 

The  Right  Honourable  Lord  Ashburton,  Defender. — Monypenny  et 

Harrowar. 

Jfttfer  ami  Servant. — A  master  is  not  bound  by  law  to  give  his  servant  a  character. 

This  was  an  action  raised  against  Lord  Ashburton  by  Andrew  Fell,  his  late 
footman;  to  whom  his  Lordship  had  refused  to  give  any  general  certificate  of 
okartcter,  as  being  contrary  to  his  usual  practice.  The  summons  concluded,  that 
the  defeiuier  shomd  be  ordained  to  give  him  a  certificate  of  character  during  the 
time  that  he  remained  in  his  Lordship  s  family ;  and,  further,  for  the  damages  he  had 
sostained  from  the  want  of  such  character. 

The  defence  was  rested  on  the  ground,  that  there  was  no  legal  obligation  to  grant 
a  character,  as  had  been  found  by  Lord  Dreghom  in  the  case  of  Raebum  against 
Wataon,  dOth  February  1793  (not  reported);  and  it  was  contended,  the  judgment 
of  the  Court  amounted  to  the  same  effect  in  the  case  of  Elder  against  Bennet,  9th 
Much  1802  (not  reported).  It  was  farther  argued,  that  any  other  rule  would  be 
podactive  of  bad  consequences,  by  enabling  servants  to  deceive  those  with  whom 
they  were  about  to  engage,  and  by  subjecting  the  late  masters  to  the  risk  at  least, 
aod  trouble  of  an  action  of  damages,  where  a  bad  character  was  given. 

The  Lord  Ordinary  decerned  in  favour  of  the  pursuer;  and,  on  advising  a 
lepreeentation,  the  interlocutor  was  (12th  May  1809),   "Finds,  that  in  domestic 
aenrice,  a  relation  between  master  and  servant  is  constituted,  by  which,  not  only  a 
iutiifal  and  diligent  discharge  of  the  different  functions  undertaken  by  the  servant 
a  due,  but  a  regular  and  becoming  deportment  and  moral  conduct  are  required,  in 
loitable  subordination  to  the  master  as  head  of  the  family,  and  tending  to  the 
general  comfort  and  well  being  of  all  the  members  of  the  household : — Finds,  that  in 
eoDflequence  of  this  relation,  a  corresponding  duty  of  maintaining  order  and  discipline 
in  his  household,  and  affording  the  requisite  inspection  and  protection  by  himself,  or 
ttose  to  whom  he  may  delegate  a  subordinate  portion  of  this  duty,  is  incumbent  on 
the  master  towards  his  servants : — Finds,  it  is  expedient,  reasonable,  and  [447]  just, 
and  a  natural  result  of  the  censorial  authority  belonging  to  a  master  in  his  house- 
hold, that  when  the  relation  of  master  and  servant  is  dissolved,  and  the  servant  dis- 
eha^es  his  wages,  the  master  should  grant  him  a  certificate,  if  required,  how  far  he 
hu  fulfilled  the  duties  incumbent  on  him  while  he  continued  in  his  service,  according 
to  his  master's  conscientious  opinion,  or  that  the  steward  or  priBposiius  of  the  house- 
hold  should  do  so : — ^Finds,  that  such  a  certificate  so  given  is  no  publication ;  and 
being  the  result  of  personal  inspection  in  domestic  privacy,  cannot  infer  an  obligation 
to  instruct  it  by  proof,  or  otherwise  involve  the  granter  of  it  in  any  risk  that  can 
justify  the  declining  to  give  it :  while,  on  the  other  hand,  it  must  prove  a  strong 
indocement  to  regolarity  of  conduct  and  good  behaviour,  in  order  to  obtain  a 
certificate  thereof,  and  must  strengthen  the  fulfilling  of  that  duty  of  inspection  and 
domeetic  discipline  which  masters  and  overseers  are,  in  these  times,  apt  to  make  too 
Hghtof :  Therefore,  adheres  to  the  interlocutor  represented  against."    His  Lordship, 
st  the  same  time,  added  the  foUowing  note :  "  Certificates  of  conduct  appear  to  me  to 
be  due  from  all  vested  with  the  rights  of  inspection ;  a  master,  when  he  discharges  an 
indenture,  g^ves  such  a  certificate. — And  a  master  and  a  common  servant  are  nowise 
different,  except  that  the  obligations  are  usually  reduced  into  writing,  on  account  of 
the  greater  endurance  and  importance  of  the  service. — The  King  acts  in  the  same 
numner  by  his  servants  in  the  army  and  navy,  through  the  instrumentality  of 
si^erior  oflBlcers,  who  are  in  this  matter  his  stewards. — Religious  inspectors,  as 
Bunisten  and  elders,  or  church  wardens,  are  under  the  same  obligation. — It  is  in  vain 
to  object  to  such  certificates  from  the  insufficiency  of  the  opportunities  for  observa- 
tion, ^    There  is  no  doubt  that  in  such  cases  they  will  be  often  reduced,  chiefly  to 
negatives,  as  knowing  nothing  against  so  and  so.    But  stiU,  in  so  far  as  they  can  be 
^ven  conscientiously,  they  ought  to  be  given.    It  is  equally  in  vain  to  argue  against 
them,  that  they  may  be  destroyed,  or  others  forged.    Is  a  remedy  to  be  thrown 
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away,  because  it  is  not  a  cure  for  all  states  of  a  disease  ?  The  freqaent  reconne  to 
it  proves  the  general  sense  of  its  being  useful;  and  if  masters  are  attentive  to  gm 
correct  certificates,  they  will  of  course  be  attentively  called  for;  and  of  course  also 
favourable  ones  studied  to  be  earned  by  good  behaviour.  The  interlocutor  of  Loid 
Dreghorn  is  certainly  adverse  to  that  now  adhered  to.  But  the  very  reason  giTW 
that  there  can  be  no  action  to  have  it  found  and  declared  that  a  person  has  givea 
good  and  faithful  domestic  service,  seems  to  operate  in  favour  of  a  claim,  that  tiio 
only  person  competent  shall  grant  a  testimonial  how  the  servant  has  acquitted  himaelE 
of  his  engagements,  to  render  good  and  faithful  service,  and  behave  properly  as  a 
member  of  Us  master's  household.  He  no  doubt  has  subjected  himself  to  a  domeatio 
authority,  where  privacy,  except  in  cases  of  crime,  excludes  judicial  investigation; 
but  he  has  relied  on  his  master  too  as  a  bonus  pater  familias;  and  as  his  trade  and 
occupation  is  to  serve  and  obtain  a  livelihoood,  is  not  a  statement  of  his  behaviour 
from  that  domestic  censor,  to  whom  he  has  been  for  a  term  subject,  due  to  him  from 
the  very  nature  of  the  relation  that  [448]  subsisted  between  them  ?  The  servant  is 
hired,  knowing  that  at  the  lapse  of  the  term  he  is  to  seek  admission  into  a  difieient 
household  in  order  to  live ;  and  as  the  opinion  of  the  master  how  he  conducted  him- 
self in  his  last  place,  is  of  the  greatest  importance  in  this  pursuit,  and  is  no  more  than 
a  candid  expression  of  what  the  master  observed  in  the  inspection  he  undertool^ 
is  seems  impossible  to  justify  his  refusal  of  such  an  act  of  duty." 

The  cause  was  brought  into  the  Inner-house  by  a  petition  and  answers ;  and  at 
the  advising,  the  counsel  for  Lord  Ashburton  cited  at  the  Bar  the  English  case  of 
Carrol  against  Bird — Espinass's  Reports,  vol.  iii.  p.  201,  which  is  in  point. 

The  Court  were  of  opinion,  that  every  thing  laid  down  in  the  Lord  Otdinai/fl 
interlocutor  was  just  in  point  of  morality ;  and  that  a  moral  obligation  lay  upon  a 
master  to  give  that  servant  a  good  character  who  had  served  him  well.  But  thu  was 
one  of  those  obligations  in  law  language  termed  imperfect;  and  which,  like  many 
other  moral  obligations,  could  not  be  enforced  by  law.  The  interest  of  the  servant  to 
pursue  such  an  action  was  likewise  doubtful.  To  support  such  an  interest,  it  must 
be  predicated  that  he  was  entitled  to  a  good  character,  because  an  indifferent  one,  or 
a  bad  one,  would  do  him  no  service  ;  while,  on  the  other  hand,  although  the  granting 
an  ambiguous  character  might  not  ultimately  subject  the  master  in  damages,  unbai 
done  with  a  malicious  intention,  yet  it  might  afford  a  pretext  for  involving  him  in 
the  trouble  of  litigation. 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary,  and  assoilzied  the 
defender.    A  reclaiming  petition  was  refused  without  answers. 


No.  156.      F.C.  N.S.  I.  449.     13  Dec.  1809.     2nd  Div.— Lord  CuUen. 

Walter  James  Little  Gilmour,  Pursuer. — Clerk  et  Simpsaiu 

Jane  Little  Gilmour. — SJF,  Boss,  Ersldne,  M'Farlan,  et  Cranstoun. 

Tailzie — Collation. — A  person  succeeding  to  an  entailed  estate,  in  which  he  was 
heir  alioqui  eucceesuruSy  not  entitled  to  claim  a  share  of  the  moveable  succession  of 
his  ancestor  without  collating  the  entailed  estate. 

In  1807  Walter  Little  Gilmour  of  Liberton  and  Craigmillar  died  intestate,  leaviog 
two  infant  children,  the  parties  to  this  action. 

Mr.  Gilmour's  succession  consisted  of  two  large  estates  descending  to  the  heit 
under  two  old  and  very  strict  entails :  of  a  small  heritable  property  which  had  been 
vested  in  himself  in  fee-simple ;  and  a  considerable  moveable  property. 

Upon  his  death,  it  became  necessary  to  try  the  question,  whether  the  son  was 
entitled  to  a  share  of  the  moveable  property  without  collating  the  entailed  estates. 

The  case  was  reported  to  the  Court  on  information ;  and  a  hearing  in  preseaoe 
was  ordered. 

Clerk  and  Simpson  argued  for  the  son, 

let,  By  the  law  of  this  country  it  is  clear  and  indisputable,  that,  when  a  penon 
dies  intestate,  the  moveable  estate  is  divisible  among  the  next  of  Ian  whoever  they 
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inaj  be.  Ex  lege  the  eldest  son,  or  any  person  who  may  be  the  heii,  if  equally  near 
m  degree  with  the  other  neaiest  of  kin,  has  precisely  the  same  right  that  they  have 
io  a  share  of  the  moveable  estate,  and  will  even  succeed  to  the  whole,  as  well  the 
heritage,  if  there  is  no  person  equally  near. 

2c2,  It  is  also  settled  law,  that  where  there  is  an  heritable  estate,  it  belongs  solely 
to  the  hrir. 

3(f,  It  is  equally  clear,  that  though  the  heir  is  thus  entitled  to  the  whole  of  the 
keritage,  his  right  to  a  share  of  the  moveable  property  is  not  thereby  extinguished. 
He  has  it  still  in  his  power,  if  he  thinks  fit,  to  claim  that  share ;  but  if  he  does  so, 
Ae  law  requires  that  he  shall  col-  [460]  -late  the  heritable  estate  with  the  moveable. 
19ie  option  lies  with  him.  He  is  the  favourite  of  the  law ;  and  cannot  be  put  in  a 
WQise  situation  than  the  other  children. 

And  this  right,  which  is  vested  in  him  of  making  his  option,  proves  incontestibly, 
B0t  that  in  collating  he  acquires  a  new  right,  because,  if  that  were  the  case,  the  other 
DBszest  of  kin  would  have  a  right  to  object  to  the  collation,  which  they  cannot,  but  that, 
before  renouncing  or  discharging  his  right  to  a  share  of  the  moveables,  he  has 
preciaely  the  same  interest  in  them  that  is  given  by  law  to  all  the  nearest  of  kin 
miinsnaUy.  In  other  words,  that  every  individual  of  the  next  of  kin,  and  even  the 
ooe  who  is  entitled  to  take  up  the  heritable  succession,  has  a  right  to  his  equal  share 
of  the  moveable  estate  of  the  deceased. 

These  are  the  principles  of  the  law  of  collation ;  and  if  the  idea  be  derived  from 
yie  Roman  law,  of  which,  perhaps,  there  is  little  doubt,  at  least  a  considerable 
alteration  has  taken  place  in  the  practice.  The  origin  of  the  law,  among  the 
Bomans,  was  an  equitable  interposition  of  the  prsBtor,  who  compelled  a  collation 
of  every  estate  from  whatever  quarter  it  might  have  come ;  but,  under  the  empire, 
this  ciutom  was  changed ;  and  it  was  the  paternal  estate  only  which  the  child 
duming  the  benefit  of  collation  was  bound  to  communicate. 

From  these  principles,  it  follows  that  any  heir  who  is  one  of  the  nearest  of  kin 
may  claim  a  share  of  the  moveable  property ;  yet  it  is  the  heir  of  line  only  who  can 
be  called  on  to  collate  the  heritable  estate,  and  it  is  that  estate  only  to  which  he  is 
bar  of  line,  that  he  is  bound  to  communicate.  And,  therefore,  the  heir  of  line  is  not 
always  bound  to  do  so  to  entitle  him  to  claim  a  share  of  the  moveables.  If  the 
ancestor  has  left  an  heritable  estate  destined  not  to  his  heir  of  line,  but  to  another, 
the  heir  of  line  does  also  in  this  case  share  with  the  other  next  of  Ida,  who  can  have 
BO  claim  for  collation  where  there  is  nothing  to  collate.  It  is  necessary,  as  the 
foundation  for  this  claim,  that  the  heir  of  line  should  have  right  to  succeed  to  some 
heritable  estate  which  belonged  to  the  ancestor.  He  may  have  an  heritable  estate  of 
Ub  own  sufficient,  or  more  than  sufficient,  to  maintain  him,  and,  in  value  greatly 
beyond  the  moveable  succession  which  is  to  be  divided  amongst  the  next  of  kin ;  but 
stffl  he  is  entitled  to  take  his  share  along  with  the  other  next  of  kin  without 
odbtang  that  estate.  Nor  is  it  of  any  importance  to  enquire  how  that  estate  was 
obtained,  or  when  it  was  obtained,  if  it  did  not  come  to  him  as  the  proper  estate  of 
that  ancestor  descending  to  him  in  his  capacity  of  heir  of  line. 

From  these  principles,  it  follows  that  an  heir  succeeding  not  by  the  will,  express 
or  presumed,  of  hia  immediate  ancestor,  but  under  the  fetters  of  a  strict  entail,  is  not 
boond  to  collate  that  estate  when  he  claims  a  share  of  the  moveable  succession. 
For,  lei.  He  takes  the  estate  as  a  creditor  or  purchaser,  and  singular  successor,  as 
modi  as  if  the  ancestor  had  burdened  it  or  sold  it  to  him  for  f lUl  value ;  and,  2d^ 
From  the  terms  of  the  entail,  it  is  not  in  the  heir's  power  to  collate  that  estate ;  and, 
if  there  be  an  heritable  subject,  which,  without  any  fault  of  his  own,  he  has  no  power 
to  torn  to  the  benefit  of  the  executors,  he  is,  with  respect  to  that  heritable  subject, 
in  the  same  situation  as  if  the  defunct  had  left  no  [461]  heritable  estate,  or  as  if  his 
estate  had  been  evicted  from  the  heir  upon  preferable  titles,  or  had  gone  by  destina* 
tion  to  another  heir. 

If  it  is  only  his  le^al  portion  which  the  heir  is  bound  to  collate,  can  it  be  main- 
tained that  the  entailed  estate  is  his  legal  portion  ?  Ccertainly  it  is  not  his  legal 
portion  as  heir  of  line  when  he  takes  it  only  and  expressly  as  heir  of  provision. 

In  every  case  where  collation  has  been  adnutted,  it  will  be  found  that  the  heir 
lepresented,  or  was  bound  to  represent,  the  ancestor  whose  moveable  property  was 
in  question  in  that  estate  which  he  was  called  on  to  collate.    There  is  a  constant 
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and  necessaiy  connexion  between  representation  and  the  law  of  collation,  and  no 
instance  can  be  found  of  their  separation. 

This  principle  will  account,  in  a  most  satisfactory  manner,  for  every  case  in  whiofc^ 
an  heir  hieis  been  found  bound  to  collate.  Thus,  an  heir,  under  his  father's  oontnel 
of  marriage,  ought  to  collate,  because  the  estate  comes  directly  to  the  heir  from  1i»| 
father  himself ;  and  perhaps,  even  an  heir  of  entail,  not  fettered  by  prohibitory  of  i 
irritant  clauses,  because,  as  the  father  might  have  defeated  the  destination  to  hit 
heir  of  line,  he  may  be  presumed  to  have  sanctioned  it  from  not  doing  so;  and, 
therefore,  it  may  be  argued  by  implication,  that  the  estate  came  from  him. 

The  question  to  be  asked  always  is,  did  the  estate  come  to  the  heir  by  the  wiU 
either  express  or  implied  of  the  ancestor  whose  moveable  estate  is  claimed  ?  and, 
according  to  the  answer  to  that  question  must  the  decision  be. 

In  the  case  of  an  heir  of  provision,  the  subject  which  he  takes  comes  to  him  by 
the  will  of  the  donor  or  disponer,  who  originally  settled  it  in  that  way;  and  what 
reason  can  be  assigned  why  a  man  should  be  debarred  of  his  legal  right  to  a  share  of 
the  executry  of  B,  because  he  takes  an  heritable  estate  by  the  gift  of  A,  and  that 
estate  happens  to  pass  through  B  before  it  comes  to  him  ?  It  does  not  occur  to  the 
claimant  that  any  good  reason  can  be  given.  But  this  consideration  acquires  ten&dd 
force  in  the  case  of  a  strict  entail,  because  then  the  gift  of  A  could  not  be  disi^ 
pointed  by  B,  and  the  estate  comes  to  C,  the  succeeding  heir  of  entail,  as  simply  and 
purely  by  the  will  of  A,  the  original  donor,  as  if  it  had  been  granted  by  A  to  C. 

An  entail  has  also  been  compared  to  a  series  of  life-rents.  In  that  view  the 
matter  is  clear.  The  heir  succeeds  to  no  part  of  his  father's  life-rent ;  but  to  his  own 
life-rent,  which  is  a  totally  different  and  distinct  subject.  Suppose  the  ancestor  to 
have  given  the  estate  to  the  father  in  life-rent,  and  to  the  son  in  fee,  would  aigr 
lawyer  pretend  to  plead  that  the  £iar  would  be  bound  to  collate  an  estate  thus 
evidently  derived  not  from  the  immediate  ancestor,  but  from  another?  Just  so 
must  be  the  rule  in  the  case  of  an  heir  of  entail.  He  takes  no  estate  from  his  father* 
He  does  not  represent  him  necessarily.  He  takes  up  a  separate  interest  of  his  own, 
and  cannot  be  bound  to  collate. 

In  support  of  this  reasoning  reference  was  made  to  Ersk,  b.  3,  tU.  9,  sec.  3. — iS^okt, 
b.  3,  tit,  5,  see,  8. — Craig,  lib,  2,  dieg,  17,  sec,  19. — Dirdton  voce  heirs  of  tailzie, — 
Balfour, p,  2S3,— -Stair,  b.  3,  tit,  8,  sec,  4S,—M'Ke7me  Inst.,  b.  3,  iit,  9,  sec.  II. — Bank. 
vol.  2,  p.  385. — [462]  Murray  against  Murray,  23d  July  1678.— Ricart  against  Ricarti» 
19th  Nov.  1720.— Hay  Balfour  against  Scott,  15th  Nov.  1789.  — M'Caw  against 
M'Caw,  28th  Nov.  1787.— Rae  Crawfurd  against  Stewart,  3d  Dec.  1794.1 

Separately,  it  was  pleaded,  that  the  heir  could  not  collate  even  if  he  wished  to  do 
so.    For  to  the  effect  of  aUenating  the  estate,  an  heir  of  entail  is  not  the  owner  of  it. 

He  is  asked  to  collate  the  rents,  or  to  debit  himself  with  the  value.  These  are 
not  collation.  The  claim  in  collation  is  distinctly  for  the  ipsum  corpus  of  the  estate. 
It  is  that  alone  which  can  be  collated ;  and  if  there  is  no  estate  which  the  heir  has  it 
in  his  power  to  collate,  he  cannot  be  deprived  of  his  legal,  natural,  and  inherent 
right  to  a  share  of  the  moveable  property  on  any  such  pretence. 

Erskine  and  Cranstoun  answered  for  the  daughter. 

In  limine,  the  fact  that  this  question  has  never  before  been  tried,  iB  a  proof  thai 
the  universal  understanding  of  the  country  is  in  her  favour ;  because,  if  the  thing 
had  been  attempted,  it  would  inevitably  have  been  resisted. 

On  the  law — The  heir,  it  is  admitted,  succeeds  on  feudal  principles  to  the  whok 
heritable  property  without  division. 

The  doctrme  of  collation  is  very  ancient ;  it  was  known  and  enforced  by  the  law 
of  this  country,  at  a  time  when  no  man  was  entitled  to  alienate  his  heritable 
property:  And  without  a  very  minute  examination,  it  may  be  presumed  to  haVB 
been  introduced  into  Scotland  by  the  Canonists ;  and  is  founded  in  the  union  of  the 
law  of  Rome  with  the  feudal:  By  the  former,  the  whole  estate,  heritable  and 
moveable,  was  equally  divided  among  all  the  children,  in  every  case  of  intestate 
succession ;  and  when  feudal  principles  came  to  give  the  heritable  estate  to  one,  the 
moveable  was  naturally  divided  among  the  rest. 

In  this  way,  however,  it  might  sometimes  happen  that  the  heir  would  be  in  a 

^  See  also  Baillie  against  Clark,  23d  February  1809,  No.  70  supra. 
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vorae  ntuatioii  than  the  yoangei  childien,  when  the  moveable  property  was  more 
Tahiable  than  the  heritable.  This  was  an  event  certainly  unintended  by  the 
fradists ;  and  it  was  not  unnatural  in  such  situations  to  allow  the  heir  to  repudiate 
liie  tailaed  succession  (for  such  as  opposed  to  the  natural  mode  it  may  be  called)  of 
the  feudal  law,  and  betisike  himself  to  the  more  equitable  provision  of  the  canon  and 
the  Roman  law.  But  this,  it  was  plain,  he  could  only  do  by  submitting  to  their 
rales.  And,  accordingly,  when  he  chose  to  collate,  the  whole  property  would  sufier 
an  equal  division. 

F^om  these  principles  it  follows,  that  the  heir  is  wrong  in  his  position,  that  the 
keb  renounces  his  natural  share  of  the  moveables  when  he  declines  to  collate.  The 
fact  18  just  the  reverse.  When  he  declines  to  collate,  the  law  takes  its  course ;  and 
when  he  does  collate,  it  is  then  only  that  there  is  any  renunciation.  He  renounces 
tiie  heritage  which  the  law  would  have  given  him,  and  takes  the  share  of  the  whole 
in  its  stead,  to  which  he  would  not  otherwise  have  been  entitled. 

[453]  The  terms  used  by  law  writers  on  this  subject  confirms  this  view ;  for  they 
lay,  the  heir  is  excluded  from  the  moveables  unless  he  will  collate. — Stair  iii.  tit.  8, 
i.48. 

Collation,  therefore,  is  a  part  of  the  law  of  Scotland.  And  the  question  is,  what 
is  the  effect  of  particular  provisions  on  that  branch  of  the  law  ? 

In  almost  every  case  the  heir  succeeds  provisione  Tiominis.  In  every  heritable 
estate  there  is  an  investiture  of  some  kind  or  other,  which  was  originally  a  provmo 
homhtts.  And  yet,  this  simple  and  legal  provisio  hominis  does  not  anect  the  doctrine 
of  eollation,  though  anciently  it  was  of  as  much  force  as  the  strictest  and  most 
lozioos  entail. — Ersk.  b.  ii.  tit.  7,  s.  5.  It  is  admitted,  that  heirs  succeeding  by 
SBch  investitures,  or  what  the  claimant  calls  provisione  legis,  are  entitled  and  are 
Inand  to  collate.  If  a  special  entail  makes  any  difference,  it  must  be  admitted  to 
be  an  exception  from  the  general  law ;  and  he  who  pleads  an  exception  ought  to 
make  it  out. 

But  in  truth  there  is  no  distinction.  It  was  a  point  settled  at  a  very  early 
period  of  our  law,  and  never  since  called  in  question,  that,  providing  he  be  the  heir 
aUcqid  miceessuruSj  this  additional  title  thus  concurring  with  the  destination  of  the 
kw,  makes  no  alteration  in  his  character,  but  leaves  him  as  it  found  him,  heir  to  all 
intents  and  purposes.  It  is  in  vain,  therefore,  for  the  claimant  to  plead,  that  the 
additional  title,  which  an  heir  of  entail  has  by  the  tailzie,  relieves  him  from  this 
ebfigation  to  collate.  The  truth  is,  indeed,  that  there  is  no  property  in  this  country 
wbidi  is  not  taken  up  and  held  by  a  special  destination.  Every  proprietor,  what- 
ever may  be  the  particular  terms  and  qualifications  of  his  fee,  must  have  both 
diarter  and  sasine,  before  the  feudal  right  can  be  complete  in  his  person ;  that  is  to 
Kf,  he  in  all  cases  takes  and  holds  by  the  will  of  some  individual  or  other ;  and  pro- 
priding  he  be  the  heir,  according  to  the  general  destination  of  law,  it  certainly  can 
Bake  no  difference  that  the  charter  proceeds  upon  a  special  warrant  from  the 
predecessor  approving  of,  and  confirming  the  destination:  If  he  is  heir  cdioqui 
piecesgurus^  he  must  collate,  whatever  separate  titles  he  may  hold  to  the  same  estate, 
Mnzray  against  Murray,  23d  July  1678.  This  case  seems  to  settle  the  question  as  to 
ample  destinations ;  for,  if  it  be  established  that  an  eldest  son,  taking  by  disposition 
ban  his  father,  is  bound  to  collate,  it  seems  hardly  possible,  without  manifest 
absurdity,  to  maintain  that  a  simple  destination  from  a  remote  ancestor  shall  set 
lum  free  from  this  law,  when  he  comes  to  claim  a  share  of  his  father's  moveables. 
Wlien  a  son  takes  by  disposition  from  bis  father,  as  there  can  be  no  doubt  that  the 
bther  has  power  to  dispose  of  his  own  moveables  as  he  pleases,  there  might  be 
ground  for  maintaining  it  to  be  the  father's  will  to  give  the  estate  to  him  as  to  a 
itianger,  without  prejudice  to  his  claim  upon  the  moveables  as  one  of  the  next  of 
kin.  But  this  cannot  be  maintained  in  the  case  of  a  disposition  from  a  remote 
ULoestor,  for  he,  it  is  plain,  can  &ave  no  will  with  regard  to  the  moveables  of  his 
descendants,  and  no  power  over  them. 

It  is  true,  however,  on  the  other  hand,  that  where  an  heir  of  investiture  is  not 
slso  heir  of  line,  or  alioqui  stuxesmms,  there  can  be  no  collation :  and  it  seems  to  be 
only  from  not  attending  to  the  separate  characters  which  may  or  may  not  centre  in 
^e  same  person  that  the  present-  question  has  been  stirred.  If  there  were  neither 
Uw  nor  practice  upon  [454]  the  subject  to  guide  us  now,  if  that  branch  of  the  law 
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were  still  unfixed,  we  would  naturally  either  admit  all  heirs  to  the  benefit,  oi  none. 
Practice  has  gradually  introduced  a  distinction ;  and  it  is  settled  that  the  heir  of  line 
has  that  benefit,  and  that  the  heir,  by  destination  merely,  has  not.  The  reason  is, 
that  the  heir  of  line  is  more  favoured  by  the  law  than  the  Ticeres /actus ;  and  in  the 
introduction  of  collation,  the  intention  was  to  favour  the  heir  of  line  as  the  natural 
heir,  not  to  let  him  be  worse  off  than  the  other  nearest  of  kin ;  but  the  Tueres  fadui 
was  comparatively  a  stranger^  in  whose  behalf  there  was  no  such  natural  call ;  and  it 
was  on  this  distinction  that  the  Court  decided  Ricart  against  Ricarts,  19Ui 
Nov.  1720. 

The  question  then  is,  what  is  the  law  when  these  two.  characters  unite  in  the 
same  person  ?  and  it  does  not  occur  that  there  is  an^  plausible  reason  for  maldnff 
the  destination  alter  the  powers  or  the  rights  of  an  heir  of  line.  There  is  no  ground 
to  maintain  that  the  heir  alioqui  suceessurus  should  be  less  entitled  to  the  exercise  of 
his  right  because  a  disposition  has  been  granted  in  his  favour  of  an  estate  which 
would  have  come  to  him  at  any  rate.  No  such  grant  can  deprive  him  of  his  radical 
and  inherent  character  of  heir  of  line,  or  alioqui  succesmrus.  The  provisio  haminis  ]b 
nothing  but  an  additional  security  to  him^for  what  he  would  have  taken  without  any 
provision. 

But  it  is  admitted  by  the  claimant,  that  the  heir,  succeeding  under  a  marriage- 
contract,  would  be  bound  to  collate,  though  that  is  a  title  supervening  on  his  natural 
character  of  heir  of  line.  And  it  is  difficult  to  see  what  difference  there  enists 
between  that  and  any  other  entail.  Burdens  on  fees  simple  do  not  prevent  collation. 
This  also  is  admitted.  The  heir  must  still  collate,  and  the  case  is  only  so  much  the 
worse  for  the  executor.  Where  is  the  line  to  be  drawn,  and  how  is  it  to  be  fixed  1 
It  would  appear  that  no  such  line  exists;  and  it  was  so  found  in  the  case  of 
Scotstarvet,  15th  November  1789.  For  though  that  decision  was  altered  in  the 
House  of  Lords,  it  was  so  expressly  on  account  of  the  specialty  in  the  case  that  the 
defunct  had  been  domiciled  in  England ;  and  the  whole  moveable  estate,  accordingly, 
went  by  the  law  of  the  domicile. 

In  reason  and  analogy  abo  there  is  no  room  for  the  distinction. 

In  common  language  there  is  great  inaccuracy  in  the  use  of  the  word  entail.  An 
entail  is  what  cuts  off  the  common  course  of  succession;  and  not  what  limits  or 
fetters  the  heirs  who  do  succeed.  In  the  former,  and  only  accurate  sense  of  the 
word,  it  no  doubt  puts  an  end  to  collation ;  but  in  the  latter,  so  long  as  it  does  not 
cut  off  the  natural  succession,  there  is  no  reason  why  it  should  have  that  effect  any 
more  than  burdens  imposed  on  a  fee  simple. 

In  one  sense  it  may  be  said,  that  an  heir  of  line  taking  an  estate  under  an  entail, 
is' not  the  heir  of  line  of  the  immediate  predecessor,  because  he  may  owe  it  to  the 
original  destination  that  there  is  an  estate  to  take.  But  where  he  is  the  heir  of  line, 
even  where  there  is  an  entail,  he  takes  the  estate  in  and  through  his  father ;  and  if 
he  is  not  liable  to  pay  all  his  debts,  he  is,  at  least,  liable  for  all  those  obligations 
which  would  have  been  binding  on  his  father  if  incurred  by  one  still  more  remote, 
and  which  are  not  hostile  to  the  provisions  of  the  entail.  And,  accordingly,  the 
argument  that  an  heir  of  entail  does  not  represent  his  ancestor  was  completely  dis- 
regarded in  the  case  of  Oraham  of  Oartmore,  23d  May  1800,  where  also  it  was 
expressly  laid  down  from  the  bench  that  an  entail  is  a  succes-  [465]  -sion  of  absolute 
and  unlimited  fees,  except  in  so  far  as  they  are  burdened  by  the  entail,  and  not  of 
life-rents,  as  is  maintained  by  the  claimant. 

If  these  considerations  are  well  founded,  then  the  claimant  has  no  foundation  for 
his  last  and  main  argument,  that,  because  he  cannot  collate  his  entailed  estate, 
therefore  he  may  take  a  share  of  the  moveables  without  it. 

This  argument  clearly  admits  of  a  two-fold  answer, 

1st,  If  he  cannot  collate,  then  he  cannot  perform  the  condition  upon  which  alone 
the  law  of  Scotland  permits  any  heir  to  claim  a  share  of  the  moveable  estate ;  and 
this  is  just  as  sufficient  for  the  purpose  as  if  he  were  to  say  he  would  not  collate. 

But,  2dy  It  is  quite  a  mistake  to  say  that  he  cannot  collate. 

If  the  subject  is  unalienable,  he  may  commence  by  debiting  himself  with  Ae 
value  of  hb  interest,  or  he  may  collate  the  rents.  These  modes  of  proceeding  were 
quite  understood  in  the  Roman  law,  from  whence  we  have  ingrafted  it  upon  the 
feudal  system ;  and  why  may  they  not  be  collated  as  well  as  assigned  or  adjudged  t 
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Bat,  even  in  our  law,  this  would  be  no  novelty,  for  it  ib  a  matter  of  common  and 
unyeraal  practice  to  collate  tacks  even  where  assignees  are  excluded. 

The  consequence  of  the  doctrine  contended  for  by  the  claimant  would  be  most 
lenucioos.  Every  man  micht  defeat  the  law  of  collation  at  his  pleasure,  or  even  be 
esabled  to  overturn  the  law  of  moveable  succession.  No  method  more  simple 
wold  be  found  for  defrauding  the  younger  children  of  their  succession.  For, 
just  as  he  may  at  present  give  his  estate  to  a  stranger,  he  may  give  both  it  and  the 
dead*8  part  to  his  heir  provisioneJwminis  as  it  is  called,  and  then  the  heir  might  tcJ^e 
i  third,  a  fourth,  or  a  half  of  the  remainder,  without  coUating. 

Aoocndingly  the  authorities  of  the  law,  are  so  far  as  they  go,  directly  against  the 
daim  now  made.  Even  in  the  case  of  Rickart  it  is  implied,  that  the  heir  alioqui 
tMeeeuurw  is  bound  to  collate,  though  he  who  is  not  cannot  be  bound  to  do  so. 

The  case  of  Scotstarvet  also  is  directly  in  point,  for  there  it  was  found  that  the 
kdr  of  entail  must  collate,  or  make  no  claim  for  the  moveables ;  and  it  is  clear  that 
flie  leversal  proceeded  on  the  law  of  the  domicile. 

In  Bae  Crawfurd's  case  the  claimant  was  not  heir  of  line ;  and,  on  that  ground 
expieasly,  the  decision  went. 

In  tiie  course  of  the  argument  reference  was  also  made  to  Ersh  b.  1,  tit  5,  9ee> 
^r-Craig,  lib.  1,  dig.  3,  sec.  19.— ife^.  Maj.,  b.  2,  c.  SS.^ErsJc.  b.  2,  tit.  7,  see.  5.— 
Stai.  1469,  c.  Zl .—M'Kenzie,  vol.  2,  tU.  9,  p.  329.— ^toir,  b.  3,  tU.  8,  sec.  48-49.— 
Diddon^  voce  heirs  of  tailzie. — Stair^  b.  3,  tit.  5.  sec.  8. — Craig^  lib.  2,  dig.  17,  see. 
\^.—Ers1c  6.  3,  tit.  9,  sec.  3. 
On  13th  December  the  Court  delivered  their  opinions. 

Lord  Headowbank  said,  that  the  more  he  considered  this  case  the  more  he  was 
Htisfied.that  it  ought  to  be  decided  on  what  might  be  called  popular  principles ;  and 
the  mote  so  that  all  the  decisions  of  the  Court,  [456]  upon  similar  cases,  had 
been  decided  upon  similar  principles ;  whether  they  had  all  been  rightly  decided  or 
not,  it  was  not  necessary  now  to  inquire. 

That,  with  these  views,  he  would  not  search  into  the  history  of  the  law  of 
eoOation,  but  would  lay  down  the  limits  between  four  difierent  situations  in  which 
sodi  qnestions  might  occur,  which  would,  he  thought,  point  out  the  decision  which 
ought  to  be  pronounced. 

That  by  the  common  law  of  Scotland,  as  it  had  been  long  established,  there  was 
a  difference  between  the  heir  and  the  rest  of  the  executors.  That  the  portion  of  the 
heii  at  conmion  law,  or,  as  it  might  be  called,  the  portio  legitima,  was  all  the  heritable 
propoty  of  the  deceased ;  and  the  portion  of  the  younger  children  was  the  moveable 
property. 

That  these  estates  were  totally  separate  and  distinct  in  questions  of  succession. 
That  by  the  common  law,  the  heir  had  no  more  right  to  the  share  of  the  younger 
ehiUien, — ^to  any  part  of  that  portio  which  the  law  assigns  them, — than  they  have  to 
aahaie  of  what  is  peculiarly  appropriated  to  the  heir.  That  this  was  the  most  natural 
view  of  the  case.  That  on  feudal  principles,  the  heir  was  the  favourite  of  the  law ; 
aod,  besides  the  strictly  heritable  property,  he  had  abo  what  was  called  the  heirship 
moYeables,  in  order  that  he  might  not  find  himself,  on  his  succession,  altogether 
without  accommodation,  and  the  means  of  yielding  the  feudal  services. 

That  it  naturally  followed,  from  this  favour  which  was  shown  to  the  heir  or 
eldest  son,  that  if  the  heritage  was  less  valuable  than  a  share  of  the  moveable  pro- 
perty would  be,  he  should  get  a  share  of  the  moveable  property  if  he  chose  to  demand 
it^  in  order,  at  all  events,  to  prevent  his  being  left  in  a  worse  situation  than  the 
younger  children.  That  this  proceeded  not  from  any  idea  that,  in  neglecting  to 
collate,  he  surrendered  his  share  of  the  moveables,  for,  strictly  applied,  the  law  would 
have  given  him  none ;  but  entirely  from  the  favour  which  the  feudal  institutions  have 
always  shown  to  the  eldest  son.  But,  at  the  same  time,  as  he  thereby  encroached 
open  what  was  the  share  of  the  nearest  of  kin,  it  was  but  right  that  he  should  in 
return  give  them  a  share  of  his  own. 

But  in  doing  so,  it  was  only  the  portio  legitima  which  he  was  bound  to  collate, 
not  any  property  which  he  mi^t  have  acquired  from  other  quarters. 

That  this  bemg  the  general  principle  of  the  law,  the  next  enquiry  was  in  what 
manner  was  that  principle  afEected  by  particular  destinations  of  property  ? 

let,  As  to  this,  his  Lordship  thought,  that  in  general  where  there  was  both  an 
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heii  and  nearest  of  kin,  and  the  heir  took  the  estate  by  particular  bat  simply 
destination  from  the  ancestor ;  then,  whatever  might  be  the  destination  of  the 
still  the  heir  must  collate  if  he  claims  a  share  of  the  moveable  succession ;  for 
plain  reason,  that  he  is  asking  a  share  of  the  portio  legitima  appropriated  to  the 
cutors ;  and  that,  if  he  avails  himself  of  the  favour  which  the  law  allows  him,  he  mi 
pay  the  price  which  the  law  requires.    This  was  the  first  and  simplest  case  df  coUatii 

2d,  His  Lordship  said,  that  where  there  was  no  heir-male,  or  no  only  dau^l 
but  several  heirs-portioners,  a  different  rule  would  necessarily  take  place.    In  sudi 
case,  the  eldest  daughter  is  no  favourite  of  the  law.    Both  heritage  and  moveab' 
are  thrown  into  one  mass ;  and  both  form  [467]  the  common  portio  legitima  of  all 
daughters.    Accordingly,  where  the  eldest  daughter  has  received  an  estate  degii 
she  has  rightly  been  found  not  bound  to  contribute  any  share  of  it  when  she 
her  equal  share  of  the  remainder,  because  what  remains  is  the  common  portion ; 
it  cannot  be  argued,  on  her  receiving  by  destination  from  a  person  entitled  to  be 
it,  an  estate  to  which  she  had  otherwise  no  exclusive  right,  that  she  should,  theref( 
lose  what  she  would  otherwise  have  had  a  right  to  as  her  lega  portio.    She  takes  what 
specially  bequeathed  to  her  as  a  stranger  would,  not  as  a  male  heir,  that  takes  w^ 
would,  at  any  rate,  have  been  his  own  exclusively. 

That  perhaps,  however,  on  more  subtle  views,  it  might  be  maintained  that 
was  bound  to  collate  to  a  certain  extent,  but  not  in  the  same  measure  as  an  heip^ 
male  cUioqui  suceesmrus. 

Thus,  if  there  are  three  heirs-portioners,  and  one  of  them  gets  the  whole  of  tim 
heritable  property  destinatione,  while  the  moveable  estate  remains  subject  to  the  ooi 
mon  operation  of  the  law,  in  such  a  case,  it  might  be  argued,  that  if  she  claimed 
share  of  the  moveables,  she  must  collate  one-third  of  the  heritable  property,  b 
to  that  extent  she  was  the  heir  cUiquoi  mecessurus;  while,  as  to  the  other  two- 
which  she  received  tanguam  quUibet,  she  could  not  be  bound  to  collate  them. 

That  this  would,  perhaps,  be  the  most  nice  and  subtle  view  of  the  case ;  but 
plain  and  obvious  answer  would  be  that  already  noticed,  which  was  given  in  the 
of  Rickarts,  that  the  eldest  daughter  is  as  well  entitled  to  take  the  whole  ta 
quUihety  if  the  ancestor  chooses  to  give  it  to  her,  as  a  stranger  would  have  been  if 
had  given  it  to  him,  which  he  might  have  done ;  and  that  the  remainder  of  the  p 
perty  just  continued  to  be  what  it  had  always  been,  the  portio  legitima  of  the  wh 
of  the  heirs-portioners,  and,  as  such,  subject  to  division  among  the  whole.  And, 
cordingly,  this  formed  the  argument  in  the  case  of  Rickarts,  an  argument  which  d 
not  apply  in  the  case  of  a  male  heir  of  line,  because  the  moveables  are  not  part 
his  portio  legitima.  We  are  not  bound  ex  lege  to  produce  an  equality  among 
heirs,  but  oiJy  to  give  effect  to  what  is  clearly  the  meaning  of  the  law.  The  dd 
daughter  in  the  case  supposed,  which  was  just  that  of  Rickart's,  was  entitled  to  saff 
that  she  could  not  be  forfeited  of,  nor  bound  to  collate  her  own  third,  merely  becai 
a  person  who  had  a  right  to  do  so  had  given  her  more  than  her  own  share ;  just 
the  same  manner  as  if  the  dead's  part  had  been  left  to  the  heir,  in  which  case  hi 
would  take  it  tanguam  quHibet,  and  could  not,  on  that  account,  be  compelled  to 
nounce  a  share  of  the  heritage.  But  this  don't  touch  the  present  question,  which 
not  the  case  of  an  heir  taking  tanqtiam  quilibet,  but  directly  the  converse. 

3d,  That  a  third  case  was  where  an  heir  had  succeeded  to  the  heritable  estate 
singular  titles.    That  our  predecessors,  in  Murray  against  Murray,  found  that  an  h 
was  bound  to  collate  what  he  got  from  the  ancestor  whose  moveables  were 
question,  because  it  was  a  part  of  the  estate  which  he  would  have  succeeded  to 
lege ;  the  one  was,  in  some  measure,  the  price  of  the  other ;  and,  unless  he  coUa 
he  could  claim  no  share  of  the  moveables.    That,  though  it  was  clear  that  a  man  wl 
gets  an  estate  from  a  stranger  by  singular  titles  could  not  claim  a  share  of  his  mo 
ables  on  an  offer  to  collate ;  still,  it  would  never  follow,  that  a  man  who  gets  hi* 
estate  by  singular  titles  should  thereby  be  depriv-  [468]  -ed  of  his  natural  and  inh 
right  to  collate  it,  if  it  should  appear  to  him  to  be  most  advisable  *'  to  claim  a  sk 
of  the  moveables."    That,  therefore,  the  case  of  Murray  was  rightly  decided. 

4th,  That  the  last  case  was  the  one  now  under  consideration ;  where  a  man  getsai 
estate,  not  only  by  singular  titles,  but  under  trammels  imposed  by  his  anceston^ 
which,  if  matters  had  been  left  to  the  common  operation  of  the  law,  would  have  de« 
scended  to  him  in  fee-simple  from  his  own  father,  whose  moveable  succession  is  dis- 
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psted;  but  which  trammels  he  most  submit  to  under  the  pain  of  incurring  a  for- 
UtQie,  or  of  being  found  liable  in  damages.  His  own  ancestors  have  imposed  these 
nstrictioiifl.  They  may,  in  one  view,  be  a  hardship ;  but,  if  he  can  get  his  estate  up- 
on no  other  terms,  is  he  entitled  to  complain  that  he  is  not  put  into  a  better  situa- 
tion titan  he  would  have  been  in  if  they  had  not  been  imposed,  and  to  put  his  sister 
in  a  worse  situation  than  she  would  have  been  in,  in  consequence  of  restrictions  and 
piolubitions  directed  not  against  her,  but  against  himself  ?  He  has  got  his  own  portio 
hgHima,  the  poriio  which  the  law  would  have  given  him  if  it  had  been  left  to  its  own 
omration;  and  must  he  not  contribute  that,  if  he  asks  a  part  of  theportio  legitima 
nhisdster? 

That  the  burdens  on  the  estate  may  be  a  hardship  on  the  heir  in  one  sense,  but 
ftst,  if  they  are  so,  at  any  rate  they  are  beneficial  hardships,  for  they  have  secured 
itto  him«  They  have  not  taken  it  away ;  it  is  still  the  heir  s  portio  legitima;  and  if 
lie  lefoaes  to  contribute  it,  burdened  as  it  is,  he  expressly  admits  that  it  is  more 
"nlnable  than  that  which  he  is  demanding  from  the  executor ;  and,  therefore,  it 
voold  be  most  unjust  to  listen  to  his  claim,  which  would  clearly  be  at  variance  with 
fte  original  view  of  the  law  in  introducing  the  practice  of  collation.  That,  in  short. 
It  was  impossible  to  see  the  principle  upon  which  the  heir  of  an  estate,  who  is 
ibflolnte  fiar,  even  when  he  does  receive  it  under  burdens,  can  pretend  to  hold  it  on 
ij^ciple  radically  difEerent  from  what  he  would  hold  any  other  estate. 

That,  on  these  grounds,  the  heir  of  an  entailed  estate  which  would  have  been  his 
^/e^  if  there  had  been  no  entail,  that  is,  the  heir  of  line  of  the  last  possessor  was 
.bond  to  contribute  that  estate  if  he  wished  to  take  a  share  of  the  moveables. 
Alt  the  argument  which  the  claimant  maintained,  that  he  had  no  power  to  collate, 
!itt  one  of  no  force  whatever.    That  if  he  really  could  not  collate,  then  he  could  not 

Conn  the  only  condition  on  which  he  could  claim  the  moveables,  and  the  restric- 
^    B  of  the  entail  were  meant  to  fetter  him,  and  not  the  executors.    But  that,  in 
ith,  there  was  nothing  to  prevent  him  from  collating.    That  he  might  collate  the 
or  he  might  collate  the  rents.    That  the  latter  might  be  evicted,  and  why 
they  not  be  collated. 

That  the  answer  made  by  the  heir  that  he  did  not  take  as  heir  of  line,  but,  in 
fB^  of  a  gift  from  the  predecessor,  was  also  insufficient.    It  is  very  true  that  he 
ao;  but,  upon  the  principles  of  the  law  of  collation  already  explained  and  illus- 
~i  still  the  estate  which  he  takes  is  his  portio  legitima.    It  is  the  price  which  the 
conunands  him  to  pay  if  he  takes  a  share  of  the  portio  legitima  belonging  to  the 
18 ;  and,  unless  he  chuses  to  sacrifice  the  one,  such  as  it  is,  he  cannot  be  per- 
to  touch  the  other. 
[459]  That  neither  could  a  man  get  out  of  the  difficulty  by  lying  out  unentered 
l4e  entailed  estate.    He  was  not  entitled  to  do  so.    He  must  convey  his  right  in 
^  own  legiiima  portio  to  the  executors,  be  it  what  it  may,  before  he  can  claim  any 
fc  of  the  executry,  which  the  law  declares  to  belong  exclusively  to  them. 
On  these  grounds,  his  Lordship  was  for  deciding  in  favour  of  the  executors,  and 
chided  his  remarks  by  observing,  that  he  had  no  difficulty  in  saying  that  the  case 
Sootstarvet  was  wrong  decided  in  this  Court,  even  independent  of  the  specialty 
had  produced  the  alteration  by  the  House  of  Lords ;   for  Miss  Scott  was  an 
portioner,  and,  as  such,  could  not  be  bound  to  collate  any  part  of  the  heritable 
^ie  which  she  acquired  either  tanquam  quUibet^  or  as  heir  alioqui  successurus. 
The  Lord  Justice-Clerk  was  so  entirely  of  the  same  opinion  that  he  did  not  think 
neceseary  to  go  over  again  the  same  grounds  which  had  been  taken  by  Lord 
^owbank,  and  only  remarked,  that  though  the  claimant  took  the  estate  as  heir 
entail,  still  it  was  his  own  natural  estate  to  which  he  succeeded ;  that  he  was  also 
of  line  ah  irUestato  to  his  father  in  the  same  estate ;   and  it  was  perfectly  clear 
the  same  opinion  had  been  entertained  by  the  Judges  who  decided  the  case  of 
Ctawfurd,  for  the  interlocutor  of  the  Lord  Justice-Clerk,  M'Queen,  to  which  the 
adhered,  could  not  have  contained  the  qualification  which  it  does  in  any  other 
of  the  case.     *'In  respect  that  Mrs.  Rae  Crawfurd  was  not  heir  of  line,"  but 
heir  of  provision ;  and  that  if  this  had  not  been  the  meaning  of  the  Court  the 
member  of  that  sentence  would  not  have  been  inserted. 

Lord  Newton  concurred  both  in  the  opinion  of  Lord  Meadowbank,  and  in  the  re- 
k  on  the  case  of  Rae  Crawfurd,  made  by  Lord  Justice-Clerk,  and  said,  that  this 
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proposition  was  most  satisfactorily  made  out,  that  the  claimant,  as  heir  of  line  to  his 
father,  most  either  collate  the  portto  legitima,  or  abandon  his  claim  to  a  share  of  the 
moveables,  because,  burdened  or  not,  he  had  gratuitously  received  that  estate  which 
the  law  had  declared  to  be  the  legal  price  of  any  such  share. 

That  there  could  be  no  difficulty  in  collating;  that  it  was  quite  consistent  with 
the  rules  of  the  law  to  collate  the  value  of  a  property ;  that  it  could  be  easily  ascer- 
tained ;  that  heirs  of  entail  were  in  the  practice  of  selling  their  life-rents ;  that  life- 
rent rights  may  be  adjudged ;  that  tacks  secluding  assignees  were  collated ;  and  that 
there  was  nothing  in  the  nature  of  an  entail  to  prevent  a  similar  collation  if  the  heii 
found  it  for  his  interest  to  do  it. 

The  rest  of  the  Court  coinciding  in  opinion  this  interlocutor  was  pronounced,  "Find 
that  Walter  James  Little  Oilmour,  heir  of  entail  and  provision  to  his  father  in  the 
entailed  estates  of  Craigmillar  and  Liberton,  being  also  heir  of  line  to  his  father,  can- 
not claim  a  share  of  his  moveable  estate  along  with  his  sister  without  collation." 


No.  158.        F.C.  N.8.  I.  462.     15  Dec.  1809.     1st  Div.— Lord  Balmuto. 

William  Craig  and  Others,  Pursuers. — Joh/n  Edd. 

Thomas  Shkills  and  Co.,  Defenders. — B.  Jameson. 

Bill  of  Exchange, — That  a  bill  was  granted  as  a  consideration  to  induce  the  diaweis  to 
accede  to  a  composition  under  the  acceptor's  sequestration,  does  not  constitute  a 
viHum  recUe  to  affect  the  bill  in  the  hands  of  an  onerous  indorsee. 

William  Craig  and  Company,  spirit  dealers  in  Glasgow,  and  William  Craig,  jxuL, 
were  sequestrated,  and  a  composition  of  five  shillings  per  pound  was  accepted  by  their 
creditors ;  among  whom  were  John  Craig  and  Company.  On  the  14th  February  1809 
the  composition  was  approven  of,  and  the  sequestration  recalled. 

On  the  19th  February  1809  a  bill  was  drawn  by  John  Cairnie  and  Company,  and 
accepted  by  William  Craig,  senior,  John  Wallace,  and  WiUiam  Craig,  jun.  for 
L.127,  28.  lid.  bearing  for  value. 

This  bill  was  indorsed  to  Thomas  Sheills  and  Co. 

The  acceptor,  when  charged  for  payment,  pursued  a  suspension;  and  alleged,  1«^, 
that  the  bill  was  granted  in  favour  of  Cairnie  and  Company  to  induce  them  to  accede 
to  the  composition  under  the  sequestration  of  William  Craig  and  Company  of  five 
shillings  in  the  pound ;  2d,  That  [463]  the  indorsees  were  acquainted  with  this  fact 
before  obtaining  the  indorsation  ;  and,  Sdly,  That  the  individuals  constituting  the  firm 
of  John  Carnie  and  Co.  were  the  same ;  and  that  the  Messrs.  Cairnie  were  the  nephews 
of  Thomas  Sheills ;  and,  of  these  allegations,  they  craved  a  proof  pro  ui  de  jure. 

The  Lord  Ordinary  (27th  May  1809),  "  In  respect,  the  charge  is  given  by  onerous 
indorsees,  and  it  is  not  offered  to  be  instructed  by  the  oath  or  writ  of  the  chugera  that 
they  are  not  onerous  holders  of  the  bill  in  question,"  repelled  the  reasons  of  suspension. 

The  suspenders  pleaded.  That,  by  the  sec.  49  and  50  of  the  Bankrupt  Act,  ''all 
transactions,  by  which  creditors  stipulate  a  gratuity,  to  gain  their  concurrence  to  the 
measures  proposed  by  the  bankrupt,  are  unlawful,  and  no  action  shall  lie  upon  any  bill, 
or  other  security  granted  in  consequence  thereof ;''  and,  therefore,  this  original  and 
inherent  nullity  must  pass  as  a  vitium  reale  in  the  bill  in  the  hands  of  every  holder. 
The  terms  of  the  statute  were  similar  to  those  of  Queen  Anne,  c.  14,  against  game 
debts,  under  which  the  objection  is  effectual  against  an  onerous  holder  of  a  bill,  ChUty, 
p.  68  and  70 ;  and,  therefore,  the  mode  of  proving  was  competent 

The  chargers  answered,  That  there  was  no  ground  for  holding  that  the  objeetaon 
constituted  a  vitium  recUe  effectual  against  an  onerous  indorsee.  By  sec.  49  of  the 
bankrupt  statute,  the  effecting  a  composition  by  fraudulent  preferences  was  followed  by 
a  forfeiture  of  the  debt  By  the  sec.  50,  it  is  provided,  that  any  document  gpranted  to 
secure  the  concurrence  to  the  discharge  shall  be  null,  and  no  action  shall  lie  upon  it 
Therefore,  by  the  statute,  this  bill  being  alleged  to  be  granted  to  effect  a  componium,  is 
not  annulled,  the  penalty  attached  to  this  offence  being  forfeiture  of  the  debt  only. 

But  although  this  bill  might  not  have  been  available  to  the  original  holder,  it  does 
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sot  foUow  that  the  objection  is  effectual  against  onerous  indorsees,  29th  Jannary  1740. 
Neibon  against  Brace,  18th  February  1741.  Stewart  against  Hyslop,  Kilk,  p.  70, 
Oerk  Home,  p.  242,  and  p.  265.  On  the  same  principle,  the  objection  of  usury  is  not 
pleadable  against  onerous  indorsees.  Did.  vol.  4,  p.  394 ;  nor  pleadable  against  the 
asignee  of  a  bond,  17th  July  1739,  Campbell,  Kilk.  No.  1,  p.  591. 

Although  the  objection,  if  the  consideration  of  the  bill  was  a  game  debt,  is  good 
ilguuat  an  onerous  indorsee,  yet  this  was  admitted  with  great  reluctance,  ScUk.,  vol.  1,  p. 
AL— 'Bacon,  vol.  3,  p.  338. — Camyn,  vol.  5,  p.  610. — Chitty,  p.  79  and  80. — Douglas, 
B.  633.  The  suspenders,  therefore,  must  prove  mala  fides  in  the  chargers  in  obtaining 
the  InU,  and  this  can  only  be  done  by  writ  or  oath  of  party. 

The  Judges  concurred  in  observing  that  the  objection  arising  from  the  consideration 
for  which  the  bill  was  granted  did  not  constitute  a  vitium  reale  inherent  in  the  bill, 
and  afiecting  onerous  holders ;  that,  therefore,  it  could  not  be  admitted  to  proof  pro  %U 
de  jure  ;  azid  the  other  allega-  [464]  -tions,  as  they  were  only  directed  against  the  bona 
fdes,  and  onerosity  of  the  indorsation,  were  not  competent  unless  offered  to  be  proved 
hj  writ  or  oath  of  party. 

The  interlocutor  of  the  Court  (29th  Nov.  1809)  was,  adhere  to  the  interlocutor  of 
the  Lord  Ordinary  reclaimed  against 

And,  on  15th  December  1809,  the  Lords  refused  a  petition  against  tbis  interlocutor 
without  answers. 


Ko.  166.       F.C.  N.S.  L  487.     16  Jan.  1810.     2nd  Div.— Lord  Robertson. 

Archibald  Swinton,  W.S.,  Charger. — Cranstotm  et  Home. 

Day.  and  Arch.  M'Dougal,  Suspenders. — Caihcart,  OUlies,  et  £.  Bell. 

Perievlum — Reparaiion — Ta/sk. — The  landlord  found  liable  to  repair  the  damage  done 
to  a  &.nn-house  by  accidental  fire ;  the  tenants  being  bound  by  the  tack  to  keep  their 
hooses  in  tenantable  and  habitable  repair;  and  both  parties  admitting  that  they 
vished  the  house  to  be  rebuilt. 

The  suspenders  were  tenants  on  the  estate  of  Roxburghe,  under  a  lease  for  26  years 
from  Whitsunday  1791,  which  had  been  granted  to  their  father  by  John  Duke  of 
Sozbarghe,  and  which  contained  the  following  clause:  "Moreover,  the  said  David 
I  X'DoQ^  hereby  acknowledges  that  the  whole  houses  upon  the  lands  hereby  set  are  in 
efficient  condition  and  repair,  and  accepts  of  them  as  such;  he  hereby  binds  and 
oUiges  himaelf  and  his  foresaids,  at  their  own  expences,  to  keep  up,  maintain,  and 
iphold  the  whole  of  these  houses  in  a  sufficient  tenantable  and  habitable  condition, 
dnrmg  the  currency  of  this  tack,  and  shall  leave  them  in  that  condition  at  their  removal 
from  the  said  lands ;  the  said  noble  Duke  and  his  foresaids  furnishing  whatever  timber 
I  mj  be  foimd  necessary  for  these  repairs;  and  the  said  David  M'Dougal  and  his 
fonsiids  leading  and  laying  down  the  same  for  the  work." 

[488]  In  the  month  of  October  1808,  the  house  and  part  of  the  offices  were  burnt  to 
tiie  ground.  There  was  a  violent  storm  of  thunder  and  lightning  at  the  time,  by  which 
tODsiderable  damage  was  done ;  but  the  suspenders  admitted  that  the  accident  happened 
;;k  consequence  of  a  servant  girl  having  stuck  a  lighted  candle  against  the  wall  of  a 
loom,  the  walls  and  roof  of  which  were  plastered,  and  in  which  no  person  appeared  to 
IttTe  observed  any  hole  till  after  the  fire  had  broken  out. 

The  Court  were  satisfied  that,  in  the  circumstances  of  the  case,  there  was  no  ground 
ibr  attaching  a  charge  of  culpable  negligence  to  any  person,  and  that  the  tenants  had 
not  been  guilty  personally  even  of  culpa  levissima. 

The  &e  was  therefore  considered  as  purely  accidental ;  and,  as  both  parties  agreed 
:tliat  the  house  should  be  built  by  one  of  them,  the  only  question  which  occurred  for 
rlhe  decision  of  the  Court  was  whether  it  should  be  done  by  the  landlord  or  the  tenants. 
The  case  having  been  brought  into  Court  by  suspension  of  a  threatened  charge  for 
Mat)  at  the  instance  of  Mr.  Swinton  the  judicial  factor  on  the  estate  of  Roxburghe,  was 
■  leported  by  Lord  Robertson  on  informations,  for  the  purpose  of  being  decided  at  the 
Bune  time  with  another  case  upon  the  same  subject  which  then  stood  in  the  roll  of 
concluded  causes  for  a  hearing  in  presence. 
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Argument  for  the  charger. 

It  is  settled  law,  that  wherever  fire  arises  from  the  negligence  of  a  lessee,  he  is  liahb 
to  repair  the  damage  in  an  action  at  the  instance  of  his  landlord :  By  the  Boman  law 
he  was  always,  in  dubio^  presumed  to  be  in  culpa  ;  Vin.  b.  3,  tit.  5,  sec  2  :  In  England 
he  must  do  so  whether  he  is  in  culpa  or  not. — Walton  against  Waterhouse,  2  Saunden 
420.— Earl  of  Chesterfield  against  Duke  of  Bolton,  6  Term  Bep.  620.  And  by  our  lav 
the  tenant  is  liable  where  the  fire  has  arisen  from  his  fault  or  carelessness. — Stat,  1426^ 
cap.  75,  Hardie  against  Black,  March  3,  1768;  M'Lellan  against  Kerr  and  Irvine, 
July  5,  1797. 

It  is  true,  there  was  here  no  blame  imputable  to  either  of  the  suspenders  personally; 
but  there  certainly  was  very  considerable  blame  on  the  part  of  the  maid-servant ;  and  it 
is  settled  law  that  a  master  is  liable,  in  all  cases  of  this  nature,  for  any  damage  ooe»- 
sioned  by  his  servant. — Vid.  L,  27,  sec.  9,  ff,  ad  leg,  Aquil. — Statute  1426,  cap.  75; 
Muirlaw  against  Halyburton,  March  28,  1623 ;  Sutherland  of  Riarquhar  against  Ml 
Francis  Eobertson,  14th  December  1736.  It  is  clearly,  therefore,  of  no  consequence 
whether  the  damage,  in  this  case,  has  been  occasioned  by  the  tenants  or  by  their 
servants,  as,  in  either  view  of  it,  they  must  be  liable  to  repair  the  loss. 

It  was  further  maintained  that,  even  though  there  was  no  culpa  in  any  one,  all 
damages  done  by  accidental  fire  was  a  burden  incumbent  ex  lege  upon  the  tenant. 

In  support  of  this  proposition,  it  was  argued,  that  the  tenants  having  become  bound 
to  uplfold  the  houses,  and  to  leave  them  tenantable  and  habitable,  must  be  understood 
to  have  taken  all  risk  upon  themselves,  but  such  as  proceeded  from  lightning,  from  dte 
hand  of  an  enemy,  of  [^39]  from  such  extraordinary  causes.  With  regard  to  thenii  It 
is  easy  to  imagine  that  a  tenant  might  not  have  them  in  view  at  the  commencement  of 
his  lease,  as  they  are  of  very  rare  occurrence  in  this  country.  But  a  fire  happening  with- 
in the  house  is  so  common  an  accident  that  it  must  have  been  foreseen,  and  contemplated 
at  the  making  of  the  contract,  and  would  have  been  specially  excepted  if  the  tenant  had 
not  intended  to  be  answerable  for  it ;  and,  accordingly,  it  appears  from  the  cases  quoted 
on  the  other  side,  that  it  was  only  for  unusual  and  unexpected  damages  that  the  landr 
lord  has  been  found  liable ;  and  the  very  circumstances  of  these  cases  being  so  delibec- 
ately  questioned,  shews  that  the  rule  extends  no  farther.  Vide  Clerk  against  Sir  J. 
Baird,  July  10th,  1741. 

It  may  be  true,  that  the  maxim  quod  res  locata  peril  domino  applies  here ;  but^  in 
that  case,  it  would  follow  that  it  does  not  perish  to  one  of  the  parties  only,  but  to  both 
equally ;  and  that,  while  the  landlord  lost  his  house,  the  tenant  would  lose  his  tack  of 
the  house ;  and,  to  perceive  the  absurdity  of  any  other  rule,  it  is  only  necessary  to  considtf 
the  extreme  cases  of  a  lease  for  99,  or  999  years  on  the  one  hand,  or  for  2  or  3  on  thft 
other.  In  either  of  these  cases^  it  is  clear  that  it  would  be  an  intolerable  hardship  on  thft 
landlord  to  compel  him  to  rebuild.  Vide  Raymonds  Reports^  vol.  2,  p.  1477. — Did, 
voL  2,  p.  60. 

In  cases  between  fiar  and  life-renter  this  question  has  often  occurred ;  and  it  has 
always  been  found  that  the  fiar  is  not  bound  to  rebuild,  Stair^  2d  February  1679^ 
Guthrie  against  Lord  M'Kerston. — Fount,  15th  December  1704,  Adamson  agaixtft 
Nicolson. 

Argument  for  the  suspenders. 

It  is  admitted,  that  wherever  personal  cvlpa  can  be  imputed  to  the  tenant,  heii 
liable  in  all  the  consequences  of  that  culpa  to  every  person  who  may  be  injured  by  li 
But  it  does  not  also  follow,  that  he  is  liable  for  the  negligence  of  his  servants,  d  ill 
custodiendo  igne  earn  adhtbuisse  diligentiam  quam  dehent  homines  frugi  et  diligentes 
praestare, — Vide  Vin,  Sel,  quest.  Juris,  lib,  1,  cap,  33,  L.  11,/.  deper.  et  com,  reiveni 
— Oothofred  ad  id, — Moller  semtster,  lib,  4,  cap.  31,  p.  406. — Fachin  controv,  juris,  lik 
1,  cap,  ST,  p,  151,  from  all  which  it  appears  that  he  is  only  liable  for  his  servants  when 
they  have  a  prcepositum.  Vide  Bank,  b,  1,  tit,  2,  sec,  54,  and  Campbell  against  Barry,  ISA 
July  1748.  Especially  with  regard  to  all  damage  done  by  fire,  the  master  is  direcdf 
exempted  by  stat.  6,  Anne,  c.  31,  sec.  3  and  6,  and  14  Geo.  III.  c.  78,  with  regaidio 
accidental  fires.  And  accidental  fires  have  been  explained  to  include  fires  occasioned  l^ 
the  negligence  of  servants.  Bacon's  Abrid,  vol.  1,  p.  85.     JacoUs  Diet,  voce  Action,  2. 

Again,  res  locata  peril  domino  ;  in  consequence  of  which  rule  all  accidental  damagei 
fall  on  the  landlord.  Hare,  No.  251,  p.  59,  and  No.  930,  p.  261,  13th  June  161^ 
lindsay  against  Hume,  2d  January  1667,  Hamilton  against  «  3d  December 
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1744,  Earl  of  ^lington  against  his  tenants.  This  necessarily  implies  an  obligation  on 
(he  landbrd  to  rebuild  the  house  when  it  is  destroyed  by  accidental  fire.  By  the  con- 
tiacfe  of  location  the  landlord  warrants  his  tenant  in  the  possession  of  a  house.  [4901 
In  urban  tenements,  where  the  house  is  the  whole  subject,  there  may  be  some  ground 
for  maintaining  that  the  lease  shall  cease  :  But  in  rural  tenements,  it  is  an  instrument 
neeesaaiy  for  the  enjoyment  of  the  whole;  and  both  on  principle  and  precedent,  the 
kodlord  is  bound  to  uphold  it,  L,  15,  ff,  loc,  eond.  see.  1,  L,  19,  see,  1,  Bell  on  Leases, 
p.  258-198 ;  for,  in  this  case,  granting  the  lease  to  be  at  an  end  with  regard  to  the  house, 
which  is  conceding  too  much,  of  course  a  corresponding  deduction  must  be  allowed  to 
Qa  tenant  for  his  loss  j  but  that  deduction  can  be  measured  not  by  the  value  of  the 
hoQse,  but  by  nothing  else  than  what  will  supply  the  want  of  the  house  to  the  tenant, 
and  enable  him  to  make  the  same  use  and  profit  of  his  farm  which  he  had  been  used  to 
do;  and,  in  a  country  situation,  where  no  other  house  can  be  got,  that  will  be  just  what 
it  vonld  cost  to  build  a  new  one.  Accordingly,  the  tenant  has  never  been  found  liable 
ixcept  when  he  was  in  adpa.  See  3d  March  1763,  Hardie  against  Black.  5th  July 
1797,  MHjaUan  against  Kerr  and  Irvine. 

llie  case  of  a  liferent  is  totally  different ;  for  there  the  liferent  is  no  advantage  to 
the  fiar,  who,  consequently,  is  not  bound  to  warrant  any  thing  :  But  the  tack  is  of  use 
to  the  landlord  who  derives  a  profit  from  it.  And,  accordingly,  both  our  law,  and  that 
of  Borne,  acknowledge  the  distinction. 

Neither  is  there  any  thing  in  the  terms  of  the  contract^  for  it  has  long  been  settled 
law,  that  the  landlord  is  liable  for  all  extraordinary  damage,  and  for  all  accidental 
damage  not  imputable  to  the  tenant's  own  individual  culpoy  even  where  there  is  a  clause 
to  nphold  the  houses,  and  restore  them  in  tenantable  and  habitable  condition.  York 
Building  Company  against  Adams,  Clerk  Hornet  5th  July  1741. — Ktih  13th  November 
1751,  Sinclair  against 

lfi  therefore,  the  landlord,  notwithstanding  the  contract,  is  liable  in  all  accidental 
damage,  and  bound  to  repair  it,  and  if,  as  has  been  seen,  fire  occasioned  by  the  negli- 
gence of  servants  is  accidental  in  regard  to  their  master,  it  follows  as  a  necessary  con- 
nquence,  that  the  landlord  is  bound  to  repair  all  damage  done  by  fire  where  there  is  no 
personal  aUpa  on  the  part  of  the  tenants. 

The  Judges  delivered  their  opinions  on  16th  January  1810. 

Lord  Meodowbank  said,  that  the  question  had  never  appeared  to  him  to  be  attended 
irith  any  difficulty  :  That  res  perit  sito  domino  was  a  very  general  rule  of  law ;  and,  in 
obedience  to  it,  it  was  clear  that  the  loss  must  fall  upon  the  landlord  in  the  first  instance  ; 
and  then  the  question  would  be,  whether  he  had  any  relief  against  the  tenant. 

That,  upon  this  point,  he  conceived  there  was  no  claim  of  relief  against  a  tenant  who 
vas  not  in  culpa.  He  was,  no  doubt,  bound  to  uphold  his  house  against  all  accidents 
which  could  be  avoided  by  common  care  and  diligence,  but  this  did  not  extend  to  the 
ease  of  damage  done  by  hurricanes,  lightning,  vis  major,  or  any  accident  not  within  the 
power  of  the  tenant  to  prevent.  He  was  bound  to  look  after  his  servants  no  [491] 
doubly  but  he  could  not  insure  their  constant  attention ;  and  if  he  did  what  he  could  to 
prevent  any  accident,  he  must,  both  in  reason  and  in  obedience  to  positive  statute  law, 
be  held  to  be  innocent :  And  if  he  proved  care  and  attention  in  general,  caLpa  would 
ooC^  vn  dubiOj  be  presumed.  That,  by  the  Boman  law,  the  tenants  were  not  on  the  same 
footing  as  by  ours  with  regard  to  the  proof  which  they  were  bound  to  give  of  the  absence 
of  adpa ;  they  were  mosUy  adscripti  glebce,  and  a  species  of  slaves,  and  might  be  sub- 
jocted  in  stricter  rules  than  would  be  permitted  in  this  country.  That,  no  doubt,  the 
tenant  must  give  his  landlord  what  satisfaction  he  has  in  his  power  as  to  the  cause  of 
tile  fire,  and  as  to  his  own  endeavours  to  prevent  it ;  but  it  will  not  be  presumed  that 
he  was  in  culpa  if  he  endeavours  to  give  such  explanation ;  and  if  the  cause  of  the  fire 
cannot  be  discovered,  it  must  be  held  to  be  accidental  quoad  him,  and  he  cannot  be 
tendered  liable  in  relief  to  the  landlord. 

That^  UuUyy  where  there  was  nothing  in  the  circumstances  of  the  case  to  warrant 
adi  daim  of  relief,  it  followed,  from  the  nature  of  the  contract  of  the  lease,  that  the 
lindloid  must  not  only  sustain  the  loss,  but  rebuild  a  house  destroyed  by  accidental 
ifae. 

That,  by  the  law  of  Scotland,  the  landlord  of  a  rural  prcedium  was  bound  prcestare 
ioflum.  In  rural  tenements,  the  houses  are  subservient  to  the  land  to  which  they  are 
vmexed.    The  tenant  pays  no  rent  for  them  either  expressly  or  by  implication.     The 
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rent  is  paid  for  the  productive  powers  of  nature,  and  the  house  is  aheolutely  necessary  in 
order  to  enable  him  to  avail  himself  of  these  productive  powers.  He  can  neither  reip 
any  profit,  nor  do  his  duty  to  his  landlord  without  it.  And  the  landlord  must  funuok 
this  necessary  heritable  instrument,  because,  as  has  been  proved,  the  tenant  is  not  bound 
to  do  so.  The  tenant  lays  out  a  g^eat  deal  of  money  on  the  farm  in  the  first  year  of  hb 
tack.  If  he  understands  his  trade,  the  land  is  permanently  improved,  and  his  landlod 
ultimately  reaps  the  benefit ;  but  the  sums  which  the  tenant  thus  hazards  in  the  oob^ 
mencement,  he  lays  out  in  the  justifiable  expectation  of  receiving  a  return  for  it  in  tfai 
end ;  and  he  cannot  do  so  without  the  house,  which  is  absolutely  necessary  to  enabk 
him  to  derive  any  benefit  at  all.  And  to  tell  him  that  he  may  quit  the  lands  on  thk 
account,  in  the  midst  of  a  beneficial  lease,  is  just  to  say,  that  because  he  has  endured  ome 
loss,  therefore  he  must  submit  to  another,  a  doctrine  which  did  not  appear  to  his  Lord- 
ship to  be  sanctioned  either  by  the  principles  of  the  law  of  Scotland,  or  the  dictates  of 
common  equity  or  justice.  On  grounds  of  law,  therefore,  he  was  for  decerning  in  favour  of 
the  tenant  in  the  case  then  before  them,  though  he  did  not  mean  to  go  the  length  ol 
saying,  that  the  Court  would  not  grant  an  equitable  relief  where  the  landlord  honafid$ 
wished  the  house  not  to  be  rebuilt^  and  where  the  lease  was  so  short  as  to  render  the 
expence  to  the  landlord  by  rebuilding  more,  than  the  benefit  to  the  tenant,  in  which  cass 
it  might  be  competent  and  proper  to  award  a  sum  of  money,  or  a  deduction  from  the  reait 
to  the  tenant,  instead  of  compelling  the  landlord  to  build  a  new  house. 

Lord  Newton  differed  from  the  opinion  of  Lord  Meadowbank.  He  could  have  no 
doubt  of  the  justice  of  the  rule  that  re8  perit  domino ;  and  if  there  was  no  clause  m 
the  tack  binding  the  tenant  to  uphold  the  houses,  and  to  leave  them  habitable  and 
tenantable,  he  would  have  been  in-  [492]  -clined,  on  general  legal  principles,  to  find  for 
the  tenant,  even  though  there  had  been  some  negligence  on  the  part  of  the  servantei 
for  he  was  pretty  well  satisfied,  that  if  a  master  uses  due  care  himself  in  superintendim 
his  servants,  he  is  not  liable  in  the  consequences  of  such  misconduct  as  this,  which  was 
in  opposition  to  his  positive  directions.  But,  pactum  tollit  legem  ;  it  was  of  no  codso* 
quence  what  the  law  might  be  in  the  abstract  if  parties  chose  to  depart  from  it ;  ani 
here  he  thought  there  was  such  a  stipulation  as  must  throw  the  burden  on  the  tenant 
because  he  held  that  the  clause  in  the  contract  included  every  case  but  those  of  tA 
major,  and  actusd  visitations  of  Providence.  There  was  no  doubt  upon  this  questioa  in 
England,  where  even  the  common  law  rendered  the  tenant  liable  for  such  accidents,  and 
even  in  point  of  expediency,  though  it  was  not  the  law  of  Scotland,  nor  of  Rome  (for 
the  dispute  there  related  chiefiy  to  the  onis  probandi\  nor  deducible  from  general 
principles,  he  thought  that  it  ought  to  fall  upon  the  tenant  rather  than  upon  the  landloi^ 
for  the  landlord  could  not  possibly  take  the  same  charge  in  preventing  such  accidentB  as 
the  tenant  who  was  on  the  spot  j  and  ought,  in  that  view,  perhaps  always  to  be  liable^ 

Lords  Polkemmet  and  Glenlee,  in  consequence  of  an  argument  which  had  been  used 
in  another  case  which  was  decided  at  the  same  time,  that  neither  party  was  liable  to 
rebuild,  and  that  the  one  who  wished  it  must  do  it  himself,  or,  if  he  was  the  tenatt^ 
and  could  not  do  without  it,  give  up  his  lease,  took  a  more  complex  view  of  the  case. 

They  said,  that  if  both  parties  wished  the  house  to  be  rebuilt  (which  was  the  caaa 
here),  then,  if  it  were  clear  that  the  tenant  was  not  bound  to  do  so,  the  landlord  miut 
do  it  of  course  at  his  own  expence.  But  they  thought,  that  if  the  landlord  did  nol 
really  wish  it  to  be  rebuilt,  he  was  entitled  to  say  so,  and  could  not  be  compelled  by  the 
tenant  to  give  him  a  new  one.  That,  by  the  total  destruction  of  the  subject  let^  die 
contract  of  location  was  put  an  end  to ;  as  for  instance,  in  the  cases  of  a  mill,  and  of  an 
urban  tenement,  which  have  generally  no  land  attached  to  them,  at  least  where  dia 
land  is  almost  always  of  comparatively  very  little  value:  And,  in  the  same  manner 
that,  in  case  of  a  partial  loss,  the  very  same  consequences  must  take  place.  That  tki 
distinction  which  had  been  drawn  by  the  suspenders  between  a  partial  loss,  and  a  told 
one,  was  a  great  deal  too  nice  for  practice,  and  was  not  well  founded.  That,  even  h 
the  case  of  a  partial  loss,  their  Lordships  observed,  the  contract  would  be  finished  as  ta 
that  part  of  the  subject  which  was  lost ;  and  that,  of  course,  it  would  have  its  eM 
upon  the  whole  subject  of  the  lease.  That,  if  the  locator  should  insist  pn  the  kiM 
being  continued,  he  would,  of  course,  be  bound  to  rebuild  if  the  conductor  could  not 
do  without  it.  But  that,  in  the  same  manner,  if  the  conductor  should  insist  on  dia 
lease  beii^  continued,  then  if  the  locator  refused  to  rebuild,  the  conductor  must  site 
do  it  for  himself,  or  manage  in  the  best  way  he  can  without  one. 
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If  the  hoofle  was  to  be  considered  as  an  instrument,  then  their  Lordships  obseryed 
\  it  ms  something  like  the  steel-bow  goods.  In  many  cases  these  are  famished  by  the 
I  kodlord.  Bat  when  they  happen  to  be  destroyed,  it  does  not  follow  that  the  landlord 
I  BHiBt  leplace  them. 

[483]  It  may  be  made  a  question  whether  the  tenant  must  renew  them,  but  it  is 
I  ifflposBible  to  majntain  such  an  argument  against  the  landlord.  And,  in  the  same 
nasner,  they  thought  that  though  he  furnished  a  house  at  first,  he  was  not  bound  to 
iplioki  it,  and  that  the  most  that  could  be  said  in  favour  of  the  tenant,  was,  that  in 
AoBe  eases  where  there  was  no  special  clause  on  the  subject,  the  lease  was  brought  to 
icenclusioQ  by  the  loss  of  the  house,  unless  one  of  the  parties  thought  fit  to  build  a 
avw  one  of  his  own  accord,  or  unless  the  tenant  chose  to  continue  in  possession  without 


!niat  this  was  the  view  which  occurred  to  them  where  there  was  no  contract,  and 
vhsie  both  parties  wished  to  free  themselves  of  the  burden ;  but  that,  where  it  was 
dstenDined  on  both  sides  that  the  lease  should  continue,  and  the  house  be  rebuilt,  then 
tte  qaestion  would  come  to  be,  what  were  the  stipulations  of  the  parties  as  to  upholding 
yie  houses,  and  keeping  them  habitable  and  tenantable. 

That,  by  the  English  law,  even  without  any  contract,  the  tenant  undergoes  the  risk 
8fm  of  lightning  and  other  ccutts  fortuiti  or  accidents ;  which  expression  was  used, 
tbeir  Lordi^pB  thought,  as  opposed  not  merely  to  intention,  but  to  negligence  also. 

That  our  law  does  not  perhaps  extend  so  far,  nor  include  what  may  be  called 
totmun  faUde^  and,  therefore,  that  no  great  reliance  could  be  placed  on  the  English 
authorities  quoted  for  the  charger ;  but  that  certainly  it  was  a  construction,  according 
to  kw,  that  where  a  tenant  takes  himself  bound  to  *'  maintain  and  uphold  his  houses  in 
a  sufficient  tenantable  and  habitable  condition,  and  to  leave  them  so  at  his  removal 
fcom  the  lands,"  he  must  have  meant  and  intended  to  warrant  and  protect  his  landlord 
agunst  something  which  he  was  not  protected  against  by  the  mere  operation  of  the  law. 
That  where  a  tenant  is  careless  and  in  culpa,  he  would  be  liable  without  any  such 
dsnse ;  and  therefore,  by  the  clause,  he  must  be  liable  not  merely  for  what  culpa  he 
tt  not  prevent,  bnt  also  for  what  it  would  have  been  in  the  power  of  man  to 
prevent,  if  he  had  known  it,  though  there  was  no  culpa,  nor  even  negligence,  in  his 
not  doing  so ;  that  is,  for  all  damage  which  can  be  called  accident,  as  opposed  to 
danamm  fatale  ;  and  that,  where  such  a  clause  was  entered  into,  damnum  fatale  only 
eoaU  operate  the  tenant's  relief. 

That  here,  accordingly,  the  master  was  not  in  culpa,  but  the  fire  proceeded  from  no 
dmumm  fcUale ;  it  proceeded  from  what  might  have  been  prevented  had  the  master 
M&  it  No  person  has  the  same  opportunity  of  watching  a  servant  which  the  master 
has;  and,  therefore,  on  the  ground  of  liability  for  their  own  servants,  they  would  find 
^  suspenders  liable  in  virtue  of  the  clause  in  the  tack ;  and,  if  there  were  no  clause  of 
ftat  kind,  they  would  be  for  finding  that  the  landlord  was  not  bound  to  rebuild  unless 
be  chose  it ;  and  that  the  tenant  must  either  do  it  himself,  or  do  the  best  he  could 
viyioot  one. 

Lords  Cnllen  and  Robertson  agreed  entirely  with  Lord  Meadowbank  both  on  the 
kv  and  on  the  merits  of  the  case. 

Lord  Justice-Glerk  concurred  entirely  in  the  same  opinion,  which  he  said  could  be 
ihaken  by  nothing  but  culpable  negligence  on  the  part  of  the  tenant  j  and,  therefore, 
would  not  have  thought  it  necessary  to  say  more  [494]  than  a  few  words,  excepting  in 
die  view  of  noticing  what  had  fallen  from  Lords  Polkemmet,  Glenlee,  and  Newton. 

His  Lordship  then  proceeded  to  observe,  that  the  law  itself  imposed  certain  obliga- 
tioDs  on  the  landlord  and  on  the  tenant.  That  it  was  a  natural  duty  on  the  part  of  the 
tenant^  of  which  he  was  bound  bona  fide  to  discharge  himself,  to  keep  his  houses  in 
proper  and  habitable  condition,  and  to  prevent  them  from  going  to  waste  during  the 
anhsistenoe  of  the  lease,  in  the  same  manner  as  a  minister  is  bound  to  maintain  his 
maose  during  his  incumbency ;  but  that  this  obligation  extended  only  to  the  common 
and  oidinary  repairs  which  are  necessary  for  all  houses  whatever,  in  order  to  prevent 
the  tdtimate  necessity  of  a  thorough  repair,  and  not  to  such  accidents,  such  as  fire  or 
hameaneS)  as  only  happen  occasionally,  and  of  themselves,  and  at  once,  render  the 
boose  unfit  for  use,  and  make  it  necessary,  either  to  rebuild  it  altogether,  or,  at  least, 
to  give  it  a  very  expensive  repair.  That  it  was  impossible  to  figure  a  case  where  the 
genend  maxim  of  law  qw>d  res  perit  suo  domino  applied  more  strongly  than  such  a  one 
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as  this,  where  the  whole  suhject  had  perished,  and  where  no  culpa  could  he  alleged 
agsdnst  the  tenant  to  take  it  out  of  the  operation  of  the  general  law.  The  loss,  there- 
fore, must  fall  upon  the  landlord;  and  this  had  heen  declared  the  law  by  positiTe 
statute,  one  of  them  enacted  in  the  reign  of  Queen  Anne ;  the  other  declared  to  extend 
to  the  whole  kingdom  of  Great  Britain,  14th  Geo.  HI.  c.  78,  and  by  which  it  is  enacted 
that  a  master  shall  not  be  liable  for  accidental  fire.  That  these  general  and  compte- 
hensive  statutes  must  apply  as  strongly  in  point  of  principle,  in  all  questions  between 
landlord  and  tenant,  as  between  neighbours,  and  could  only  be  controlled  or  regulated 
by  express  stipulations  to  the  contrary.  That  even,  therefore,  if  this  rule  was  not 
pointed  out  by  the  rules  of  reason  and  common  law,  it  had  been  provided  by  the 
legislature  itself,  whose  enactments  courts  of  justice  are  bound  to  obey.  And  that  these 
statutes  afford  a  complete  answer  to  the  observations  of  the  other  Judges,  as  to  accident 
including  nothing  but  vis  major^  and  damage  done  by  the  hand  of  Providence ;  for  in 
England  it  had  been  found  repeatedly  that  negligence  of  servants  was  accident  as  to  the 
master  within  the  meaning  of  these  statutes. 

That,  on  the  other  hand,  the  landlord,  at  the  commencement  of  the  lease,  was  bound 
to  give  the  tenant  such  a  house  as  might  be  agreed  upon,  and  was  further  bound  to 
warrant  him  and  maintain  him  in  it  to  the  utmost  of  his  power  during  its  subsistence. 
He  gives  him  the  land,  of  which  it  is  his  duty  to  make  the  most;  this  is  for  the 
landlord's  interest^  who  receives  a  return  in  payment  of  the  rent;  and  it  would  be 
impossible  for  the  tenant  to  fulfil  that  obligation  without  the  use  of  that  necessary 
instrument  a  house,  at  least,  it  could  never  be  done  with  that  advantage  which  was  in 
contemplation  of  the  parties  at  the  commencement  of  the  lease ;  and  even  if  he  conld, 
from  the  obligation  of  residence,  a  house  is  absolutely  necessary ;  and  that  this  proposi- 
tion was  not  merely  gathered  from  principle  or  analogy,  but  had  become  positive  law  by 
the  decision  of  the  Court  in  the  cases  of  Adam  and  Clerk  quoted  in  the  pleading  for 
the  suspenders. 

[496]  It  was,  therefore,  his  Lordship's  decided  opinion,  that  the  landlord  was  ex 
lege  and  properly  bound  to  be  at  the  expense  of  rebuilding  a  house  destroyed  by  fire,  in 
every  case  where  there  was  no  room  to  charge  personal  iyidpa  on  the  part  of  the  tenant, 
which  he  did  not  think  there  was  the  least  ground  for  in  this  case ;  at  the  same  time, 
it  was  not  impossible  to  figure  cases  where  the  Court  might  be  disposed  to  grant  the 
landlord  an  equitable  relief,  as  where  he  wished  to  have  no  new  house,  or  where  the 
lease  was  near  a  close,  or  so  long  as  to  resemble  a  feu;  in  which  cases  some  other 
remedy  by  damages  or  deduction  might  be  found  for  the  tenant. 

Where  the  whole  subject  was  destroyed,  as  if  it  had  been  an  urban  tenement  or  a 
mill,  his  Lordship  observed,  there  might  also  be  room  for  a  different  decision,  but  that 
he  differed  from  his  brethren  Lords  Glenlee  and  Polkemmet,  who  thought  there  was  no 
distinction  between  such  cases  and  a  partial  loss  like  the  present  He  thought  there 
was  a  very  solid  distinction  between  the  two.  In  the  one  case  both  parties  are  equal 
losers,  and  none  of  them  can  be  gainers  by  the  loss  of  the  other ;  and,  therefore,  it 
might  be  proper  to  put  a  period  to  the  contract.  But  in  the  other,  where  the  house 
only  is  destroyed,  the  loss  was  by  no  means  equal ;  the  landlord  in  that  view  would  get 
back  his  farm,  and  he  would  get  it  with  the  whole  benefit  of  the  improvements  which 
had  been  made  by  the  tenant,  who  would  thereby  be  deprived  of  his  natural  and 
reasonable  expectation  of  reaping  a  return  of  his  outlay  in  the  commencement,  by  an 
increase  of  profits  during  the  concluding  years  of  his  lease;  as  every  landlord  who 
could  make  a  question  upon  such  a  subject  as  this,  on  any  pretence,  would  always 
refuse  to  build  till  he  had  forced  the  tenant  to  remove,  and  would  thus  get  a  new  tenant 
and  a  higher  rent. 

His  Lordship  then  proceeded  to  notice  the  argument  which  had  been  used  upon  the 
contract ;  and  observed  that  a  special  covenant  would  of  course  take  every  case  out  of 
the  operation  of  common  law ;  and,  that  if  this  was  the  case  here,  there  would  be  an 
end  of  the  question;  but  that  it  was  not  every  clause  which  could  have  this  effect: 
That  there  were  many  clauses  which  had  now  become  words  of  common  style  in  leases, 
which  had  no  meaning  whatever;  which  were  invented  merely  by  the  anxiety  and 
tautology  of  conveyancers,  and  bound  the  parties  to  nothing  more  than  what  was 
incumbent  on  them  ex  lege;  such  as  the  obligation  to  conform  to  the  rules  of  good 
husbandry, — to  consume  the  fodder  and  straw  upon  the  ground, — to  leave  the  dung  on 
hand  at  the  expiry  of  the  lease  to  the  landlord  or  incoming  tenant, — to  reside  upon  the 
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turn,  &C. ;  That  all  these  duties  were  incnmbent  upon  the  tenant  ex  lege,  and  would  be 
tfifozoed  at  common  law  without  any  stipulation ;  and  yet  they  are  anxiously  and 

'  nmmtely  inserted  in  almost  every  lease  of  land  in  this  country. 

In  ih»  same  manner,  his  Lordship  thought  that  the  clause  in  the  present  case, 
vidch  bound  the  tenants  to  keep  up,  maintain,  and  uphold,  the  whole  of  these  houses 
in  a  sufficient  tenantable  and  habitable  condition  during  the  currency  of  the  tack,  and 
to  leave  them  in  that  situation  at  their  removal  from  the  said  lands,  meant  nothing 

>  mare  than  the  common  obligation  [496]  which  is  incumbent,  ex  lege,  on  all  tenants 
whatever,  to  use  due  diligence  in  the  preservation  of  their  houses,  whether  there  be  any 
dnse  to  that  effect  in  the  lease  or  not ;  ^  and  that  as  the  words  were  in  the  very  same 

.  teims  as  the  legal  obligation,  it  would  be  improper  to  give  them  a  more  extensive 
interpretation,  when  that  sort  of  tautology  was  so  very  common. 

!niat  it  would  have  been  very  easy  to  have  extended  the  meaning  of  the  clause 
beyond  Que  common  legal  bounds,  if  the  parties  had  intended  to  do  so;  they  might 
bsTe  done  it  by  taking  the  tenant  bound  to  insure ;  or  by  specially  mentioning  cases  of 

[  accidental  fire;  or  by  saying  there  were  to  be  no  exceptions,  &c.  That,  not  having 
done  so,  they  must  be  held  to  have  been  contented  with  going  that  length ;  and  as 
tenantable  and  habitable  has  a  specific  legal  meaning  when  it  is  not  expressed,  it  is 
impossible  to  give  it  a  different,  or  a  more  ample  interpretation  when  it  is :  and  that 

'  tiierefore,  even  under  the  words  of  the  lease  in  this  case,  the  landlord  was  bound  to 
nbnild. 

The  interlocutor  of  Court  was  (16th  January  1610),  "Find  no  culpa  on  the  part  of 
the  tenants  to  subject  them  to  the  expence  of  rebuilding  the  houses  in  question ;  and 
I  in  &e  circumstances  of  this  case,  they  are  entitled  to  have  the  houses  rebuilt  at  the 
eipenee  of  the  landlord." 

;  5a  167.        F.C.  N.S.  I.  497.     16  Jan.  1810.     1st  Div.— Lord  Bannatyne. 

Alkkakdjsb.  Dunlop,  Pursuer. — G.  J,  Bell. 

GiLBMT  Hamilton  and  Company,  Defenders. — Henry  Codcbum  et  JoJm 

Ounniiighame. 

A  Bank-Ageni  to  whom  a  bill  is  payable  at  four  days  after  date,  sent  upon  the  second 
day  after  date,  for  negotiation,  by  another  bank-agent,  who  had  discounted  it,  is 
boimd  to  present  it  for  acceptance  as  soon  as  he  can ;  and  if  he  do  not,  is  liable,  upon 
insolvency  of  the  drawer,  to  the  bank  for  the  value,  without  recourse  against  the 
ofter  agent  who  discounted  it 

The  Bank  of  Scotland  have  a  number  of  agents  in  different  towns  in  Scotland, 
smoimting  altogether  (as  was  said)  to  twenty-five,  to  whom  they  pay  salaries.  The 
chief  business  of  these  agents  consists  in  discounting  bills  with  the  bank  money,  and  in 
satiating  them.  They  are  empowered  to  discount  any  bill  they  please  without 
eonboQl ;  but  they  are  themselves  responsible  to  the  Bank  for  the  sums  contained  in 
tbese  biUs,  and  they  find  security  to  a  large  amount  for  their  own  solvency.  When  a 
IhU  IB  discounted,  if  the  drawer  reside  in  the  place  where  it  is  discounted,  it  is 
negotiated  by  the  agent  who  discounted  it.  But  if  the  drawer  reside  in  a  different 
piace,  the  agent  indorses  it  on  account  of  the  Bank,  to  the  treasurer,  or  to  some  other 
«gent  appointed  by  the  Bank,  to  receive  and  negotiate  bills  drawn  by  persons  in 
that  place. 

Alexander  Dunlop  was  agent  for  the  Bank  of  Scotland  at  Greenock ;  and  Gilbert 
Hamilton  and  Company  in  Glasgow  were  agents  appointed  by  the  Bank  to  receive  and 
negotiate  bills  drawn  on  persons  in  Glasgow. 

On  Friday  the  fourth  day  of  October  1799,  Alexander  Dunlop  discounted  a  bUl 
^wn  by  Bobertson  and  Company,  merchants  in  Greenock,  on  Allan  Bogle  of  Glasgow, 
for  L780,  but  not  accepted  by  him.  It  was  payable  at  four  days  after  date,  the  date 
bebg  the  day  of  discounting.  Though  discounted  on  Friday,  yet  (as  it  was  said)  being 
too  late  for  the  post  that  day,  it  was  not  sent  to  Glasgow  tiU  next  day,  and  was  not 

^  White  against  Hoaston,  Fountainhall,  1707 
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received  by  Hamilton  and  Company  till  the  evening  of  Saturday.  BobertBon  and 
Company  were  at  that  time,  as  afterwards  appeared,  in  a  state  of  insolvency,  but  did 
not  stop  payment  till  Tuesday  the  8th.  [498]  Hamilton  and  Company  had  not 
presented  the  bill  to  Bogle  for  acceptance  on  Tuesday  the  8th  at  seven  o'clock  9l\m^ 
noon ;  when,  and  no  sooner,  as  they  alleged,  he  received  the  foUowing  letter  from  AJa 
Dunlop :  "  Gentlemen, — If  you  have  not  already  done  it,  please,  on  receipt  hereof  li 
get  Mr.  Bogle  to  accept  of  A.  and  A.  Robertson's  draft  on  him,  p.  L.780,  due  the  lltL 
Yours,"  &c  On  receipt  of  this  letter,  Hamilton  and  Co.  immediately  sent  the  bill  is 
Bogle  to  be  accepted  by  him ;  but,  by  that  time,  he  had  heard  of  tlie  fiiilure  of  fkft 
drawers ;  and,  having  no  funds  of  theirs  in  his  hands,  refused  to  accept  it  The  VH\ 
was  again  presented  for  payment  on  the  11th,  but  Bogle  refused  payment,  as  therd  won 
no  funds  in  his  hands. 

In  consequence  of  this,  the  Bank  brought  an  action  against  both  Dunlop  anli 
Hamilton  and  Company,  for  the  amount  of  the  bill  with  interest  upon  it,  from  whidtl 
claim  they  afterwards  deducted  a  sum  of  L.444,  3s.  3d.  received  from  the  banktaptj 
estate  of  Hamilton  and  Company. 

The  Lord  Ordinary  pronounced  this  interlocutor : — *'  In  respect  of  the  due  negotis^ 
tion  by  Gilbert  Hamilton  and  Company  of  the  bill  libelled  on,  assoilzies  them  from  ths ; 
conclusions  of  the  libel,  and  decerns ;  repels  the  defences  stated  for  Alexander  Donkf^ : 
and  decerns  against  him  conform  to  the  conclusions  of  the  libel." 

But»  on  a  representation  and  answers,  he  took  the  cause  to  report,  and  ordsnd! 
informations,  recommending  to  the  parties  to  procure  the  opinions  of  English  oounaeli 
and  of  bankers,  on  the  law  and  practice  as  to  the  presenting  for  acceptanee  biUi 
remitted  to  an  agent,  and  a  bank  agent  in  particular,  for  negotiation.  An  opinion  WM^ 
accordingly,  procured  from  Mr.  Scarlette,  an  English  counsel  of  eminence,^  and  fiOB 
great  numbers  [499]  of  bankers  and  merchants  both  in  England  and  Scotland,  in  which 
there  was  some  diversity,  though  all  the  merchants,  and  the  majority  of  the  bankei% 
thought  that  the  practice  bound  an  agent  in  the  situation  of  Hamilton  and  Co.  to  hsfB 
presented  for  acceptance. 

Argument  for  Hamilton  and  Co. 

I.  The  facts  do  not  shew  that  Hamilton  and  Company  could  have  presented  the 
bill  to  Bogle  for  acceptance  before  he  heard  of  the  insolvency  of  the  drawers,  or  that^  if 
they  had  presented  it^  he  would  then  have  accepted  it 

n.  It  does  not  appear  that,  if  he  had  accepted,  he  could  have  paid  it. 

^  Opinion  of  Mr.  Scarlette,  "I  am  of  opinion  that  Hamilton  and  Co.  as  agentii 
under  the  circumstances  stated,  were  bound  to  use  due  diligence  to  procure  the  accep- 
tance of  the  bill,  and  are  liable  for  the  consequences  of  not  having  done  so.  When  it  is 
said  that  the  holder  of  a  bill  of  exchange,  payable  at  so  many  days  after  date,  is  not 
bound  to  present  it  for  acceptance,  it  is  only  meant,  that  by  his  omission  to  do  so,  the 
drawer  is  not  discharged,  nor  does  the  holder  lose  any  remedy  which  he  might  othe^ 
wise  have  had  against  any  person  whose  name  ia  on  the  bill ;  but  the  question,  il 
between  a  principal  and  agent,  is  altogether  di£ferent  There  can  be  no  doubt  that  ths 
acceptance  of  a  bill  adds  greatly  to  its  security ;  and,  if  it  is  transmitted  by  the  holdat 
to  his  agent,  before  it  becomes  due,  it  can  be  for  no  other  reason  than  that  the  latter 
should  make  such  use  of  it  as  may  be  most  beneficial  to  his  principal;  and,  conse- 
quently, that  he  should  procure  immediate  acceptance  in  order  to  give  the  greatest 
possible  value  to  the  bill.  In  the  present  case,  if  it  can  be  proved  that  Mr.  Bogle 
would  have  accepted  the  bill  had  it  been  presented  earlier,  I  conceive  that  Mr.  Dunlop 
is  entitled  to  recourse  against  him,  or  rather  against  t&e  Bank  of  Scotland  (as  he  is 
stated  to  be  their  agent,  and  in  that  capacity  to  have  received  the  bill)  the  damages  he 
has  sustained  by  the  not  presenting  it  for  acceptance  earlier,  a  negligence  which  is  the 
more  to  be  condemned,  because  the  drawer,  Mr.  Bogle  (as  I  presume),  was  resident  in 
Glasgow ;  and,  therefore,  the  bill  might  have  been  tendered  for  acceptance  immediately 
after  its  arrival  I  ought  to  state,  however,  that  my  opinion  is  founded  upon  the  000- 
sideration  of  the  general  principle,  and  not  ifta  any  particular  case  immediatelj 
applicable  to  this  species  of  negligence,  as  I  am  nor  aware  that  any  case  of  this  natoie 
has  ever  been  decided."  (Signed)  "  J.  Soarlxttb." 

"  Temple,  March  1th  1804." 
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m.  It  is  clear  law  that  an  indorsee  is  not  bound  to  present  for  acceptance,  before 
the  dij  of  payment,  a  short  dated  bill  in  order  to  preserve  recourse  upon  it  against  the 

[  iodoiser.    His  negotiation  is  complete  if  he  presents  it  for  payment  on  the  day  of  pay- 

[  neat,  Ferguson  against  Malcolm,  16th  February  1727.     Ramsay  6th 

July  1743,  KUk,    Jameson  against  Gillespie,  28th  June  1749,  KUk,    A  mere  agent  for 

'  a^^on  is  in  quite  a  different  situation ;  and,  as  he  acts  entirely  for  another  person 
he  IB  boood  to  more  exact  diligence.  Besides,  when  the  biU  is  sent  to  him  before  the 
diy  of  payment^  he  has,  in  truth,  a  special  commission  to  present  for  acceptance,  since 

>  it  eoold  be  sent  so  soon  for  no  other  purpose.  He  is  bound,  therefore,  to  present  it, 
ttkOTigh  an  indorsee  is  not. 

iii,  in  this  case,  Hamilton  and  Company  are  truly  indorsees,  and  not  agents.  For 
they  itand  exactly  is  the  situation  of  the  bank  for  whom  they  act.     They  were  not  at 

[  iQ  the  agents  of  Dunlop,  but  of  the  bank,  and  were  not  bound  to  do  more  for  Dunlop 
thm  the  bank  were  bound  to  do.  But  the  bank,  when  bills  are  indorsed  to  them  by 
their  agents,  are  exactly  in  the  same  situation  with  other  indorsees.  They  have 
adriDced  money  for  the  biUs,  and  they  have  relief  against  the  indorser. 

This  is  the  consequence  of  the  way  in  which  their  agents  act  By  the  terms  of 
Mi  commiBsion,  they  bear  the  fuU  responsibility  of  indorsers  on  all  bills  sent  to  the 
laak;  and,  in  form,  they  do  indorse  the  bills.     Dunlop,  accordingly,  indorsed  the  bill, 

;  and  had  exactly  the  responsibility  of  an  ordinary  indorser  upon  it  The  bank,  there- 
in, to  preserre  recourse  against  Dunlop,  was  bound  only  to  use  the  negotiation  of  an 
indonee,  not  of  an  agent,  and  Hamilton  and  Co.  who  acted  for  the  bank,  were  bound  to 
do  no  more. 

[      [600]  The 'opinions  of  bankers  are  doubtful,  and  those  of  merchants,  or  English 

I  eodiae),  do  not  apply  to  banking  practice ;  they  only  relate  to  the  general  duty  of  an 

I  igeiit  for  negotiation. 

i      Aigoment  for  Dunlop. 

I      I  The  facts  admitted  and  proved  by  the  writing  produced  do  shew  that  the  bill 
might  hsTS  been  presented  for  acceptance  before  Bogle  knew  of  the  bankruptcy  of 
Bobertaon  and  Company;  and  that,   if  it  had  been  so  presented,  he  would  have 
;  neeptedit 

XL  Bogle  could  have  paid  the  bill,  but  that  is  a  point  on  which  Dunlop  is  not 
boond  to  enter. 

IIL  It  is  not  clear  that  any  ordinary  indorsee  is  not  bound  to  present  for  accep- 
tance even  a  short  dated  bill.     But^  at  any  rate,  an  ordinary  indorsee  is  in  a  quite 
Cerent  situation  from  an  agent  for  negotiation.     Accordingly,  aU  writers  on  bills  say, 
I  tbat  an  agent  is  bound  to  present  for  acceptance. 

If  Hamilton  and  Company  acted  for  Dunlop,  it  cannot  be  denied  that  they  were 
^ntB,  not  mere  indorsees :  and  it  is  clear  that  they  did  act  as  agents  for  Dunlop,  since  he 
had  an  interest  in  the  bill,  and  had  a  right  to  their  services  from  his  and  their  joint  con- 
nexion with  the  Bank.  The  whole  business  of  the  Bank  is  carried  on  by  a  known 
Tstem  of  co-operation ;  and  its  agents  are  bound  not  only  to  the  Bank  itself,  but  to 
neh  other,  since  they  enter  upon  their  office  on  the  condition  of  thus  mutually  serving 
*Qd  being  served.  The  Bank  assigns  to  each  a  right  to  the  Services  of  all  the  rest,  so 
bi  88  ia  necessary  for  carrying  on  the  business. 

But,  supposing  Hamilton  and  Company  acted  immediately  for  the  Bank  alone,  then, 
m  the  first  place»  it  is  clear  they  were  liable  to  the  Bank  as  agents. 
And  the  Bank,  in  this  view,  was  liable  to  Dunlop  for  the  negotiation  of  an  agent. 
When  Dunlop  undertook  the  risk  and  trouble  of  discounting  bills,  and  the  Bank  in 
retom  undertook  the  negotiation  of  them,  it  is  absurd  to  suppose  they  did  not  under- 
take to  negotiate,  as  all  their  own  agents  were  bound  to  negotiate.  If  they  undertook 
^  they  created  additional  risk  to  Dunlop,  for  which  they  must  have  paid  him,  and 
^  without  any  advantage  whatever  to  themselves. 

It  ia  improper  to  represent  the  Bank  as  a  mera  indorsee  for  Value  to  the  bills  trans- 
^tted  by  its  agents.  The  indorsation  is  only  a  form  of  transmission.  The  liability  of 
^luik-agents  for  bills  does  not  arise  from  that^  but  from  the  conditions  on  which  tiiey 
get  thor  <^c6s.^ 

^  See  case  of  Ferrier  against  British  Linen  Company,  20th  November  1807. 
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[501]  The  value  originally  given  for  the  bills  is  the  money  of  the  Bank,  not  thafc  oCi 
its  agent ;  and  he  does  not  receive  value  from  the  Bank  as  an  indorsee  of  a  bill  belongui^'^ 
to  himself,  but  credit  in  his  account  with  the  Bank,  as  its  agent  employing  its  fondt.  I 
The  Bank  then  was  bound  to  negotiate  the  bills  sent  to  it,  not  by  indorsation  meiely,  i 
but  by  contract  of  mutual  agency ;  and  it  was  bound  to  agency  negotiation. 

In  this  view,  then,  the  Bank  cannot  claim  from  Dunlop  what  has  been  lost  by 
of  this  negotiation  ;  and  their  claim  must  therefore  fall  on  Hamilton  and  Company. 

The  opinions  of  bankers  in  general  concur  with  those  of  merchants  and  £n{ 
counsel,  in  shewing  that  agents  for  negotiation  in  general,  and  banks,  or  bank-agents  it^ 
particular,  to  whom  bills  are  remitted  for  negotiation,  are  held  boxmd  to  present 
for  acceptance,  and  do  always  in  practice  present  them. 

On  advising  the  informations,  the  Court  (25th  N'ovember  1807)  pronounced  tlitJ 
following  interlocutor: — "Sustain  the  claim  for  relief  made  for  the  defender  I 
Alexander  Dunlop,  against  the  other  defenders,  Messrs.  Gilbert  Hamilton  and  Compaa] 
and  therefore  assoilzied  him  from  this  action,  and  decern.  Find  the  said  GUI 
Hamilton  and  Company  liable  to  the  pursuer  in  the  principal  sum  and  interest  concli 
for  in  the  libel,  under  deduction  of  the  sum  of  L.444,  3s.  3d.  sterling,  admitted  by  tbui 
pursuer  to  have  been  received  by  him  out  of  the  funds  of  Archibald  and  Jamai  I 
Bobertson  and  Company,  upon  the  3d  day  of  May  1804 ;  and  decern  against  the  said  \ 
Gilbert  Hamilton  and  Company  for  payment  accordingly,  and  for  the  full  expence  Ot  \ 
extract ;  but  find  none  of  the  parties  entitled  to  any  expense  of  process." 

Afterwards,  on  advising  a  petition  for  Hamilton  and  Company,  with  answers,  tha 
interlocutor  of  Court  was, — "  Adhere  to  the  interlocutor  reclaimed  against,  in  so  &r  it  i 
it  finds  the  defender,  Alexander  Dunlop,  entitled  to  claim  relief  against  the  otlier ; 
defenders,  Messrs.  Gilbert  Hamilton  and  Company,  on  account  o^  their  having  delayedlj 
to  present  the  bill  in  question,  for  acceptance,  till  Tuesday  the  8th  October  1799;  aii^] 
before  further  answer,  remit  to  the  Lord  Ordinary  to  hear  parties  further  as  to  tfaa  ^ 
extent  and  nature  of  such  relief." 

Against  this  interlocutor,  Dunlop  reclaimed ;  and,  on  advising  his  petition  witk  ; 
answers,  the  Court,  chiefly  moved  by  the  consideration  that  there  was  no  action  foe  ; 
relief  by  Hamilton  and  Company  against  Dunlop,  and  that  the  interlocutor  assoiMeiqg 
Dunlop  from  the  action  at  the  instance  of  the  Bank,  was  not  reclaimed  against  by  the 
Bank,  again  returned  to  their  first  interlocutor  (25th  November  1807),  and  decerned  in 
terms  thereof. 

Agsdnst  this  interlocutor  Hamilton  and  Co.  reclaimed,  and  at  the  same  time  brought 
an  action  against  Dunlop  for  relief  from  the  claim  of  the  Bank,  to  which  they  had  been 
found  liable.  On  advising  this  reclaiming  petition,  with  an  additional  petition  and 
answers,  the  interlocutor  of  [602]  Court  was, — *^  Having  considered  the  action  of  relief 
now  brought  at  the  instance  of  the  petitioners  against  Alexander  Dunlop, — ^finds,  that 
as  agents,  the  petitioners  were  bound  immediately  to  have  presented  the  bill  in  question 
for  acceptance ;  and  by  having  failed  to  do  so,  until  Tuesday  the  8th  day  of  October 
1799,  the  said  Alexander  Dunlop  is  entitled  to  be  relieved  from  the  claim  of  reconiae 
and  relief  at  their  instance,  in  so  far  as  it  can  be  shewn  that  he  has  sustained  any  loss 
or  damage  by  the  neglei^t:  But,  before  further  answer,  ordains  the  said  Alexander 
Dunlop  to  give  in  a  condescendence,  in  terms  of  the  Act  of  Sederunt,  of  the  damages 
actually  sustained ;  and  to  print  and  put  the  same  into  the  boxes  on  or  before  the  25th 
day  of  June  current  j  and  allow  the  petitioner  to  answer  the  said  condescendence,  and 
to  print  the  same,  and  put  the  answers  into  the  boxes  within  ten  days  thereafter,  both 
under  an  amand  of  40s.  sterling." 

Against  this  interlocutor,  Dunlop  reclaimed ;  and  his  petition  was  ordered  to  be 
answered. 

Argument  for  Dunlop. 

It  is  now  finally  settled  that  Hamilton  and  Company  is  liable  to  the  Bank,  and  that 
Dunlop  is  not.  It  is  therefore  not  easy  to  see  how  Dunlop  can  be  liable  to  Hamilton 
and  Company.  For  Dunlop  was  not  their  agent,  or  any  ways  liable  to  them ;  theit 
claim  against  him  could  only  be  through  the  Bank.  Still  less  is  it  possible  to  imagine 
how  they  can  have  a  better  claim  than  the  Bank  had.  But^  supposing  they  have  a 
claim  of  relief  against  Dunlop,  it  is  at  least  liable  to  a  counter  claim  for  failure  of  dntf 
on  their  part,  as  agent-indorsee  in  negotiating  this  bill.  But  the  value  of  that  counter 
claim  is  just  equal  to  their  claim  for  relief.     An  agent-indorsee  failing  to  negotiate  a 
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biD,  18  liable,  like  another  indorsee,  to  take  the  bill  without  recourse,  t,e,  for  the  value 
d  &e  liilL  But  the  claim  by  Hamilton  and  Company  against  Dunlop  is  just  for  that 
fdne,  80  ^t  the  one  extinguishes  the  other. 

ligament  for  Hamilton  and  Company. 

The  right  of  Hamilton  and  Company  to  relief  against  Dunlop,  is  not  at  all  derived 
Aroogh  the  Bank ;  by  sending  them  a  bad  bill,  which  they  have  been  forced  to  pay, 
Bimlop  was  liable  to  them  for  relief,  unless  in  so  far  as  he  had  a  counter  claim  for 
Miiie  of  duty  on  their  part  in  negotiating  it.  Now,  if  there  was  failure  of  duty  by 
ttem,  it  was  failure,  not  as  indorsees,  but  as  agents.  As  indorsees  they  did  enough  ;  as 
igNitB  only  they  failed.  Their  liability  must  therefore  be  not  as  indorsees,  but  agents. 
There  is,  however,  no  law  subjecting  agents  failing  in  duty  beyond  the  actual  damage. 
On  the  contrary,  vide  opinion  of  Mr.  Scarlette. 

On  adyising  the  petition  and  answers,  the  interlocutor  of  Court  was,  '*  Alter  the 
Jotedociitor  reclaimed  against ;  and  find  that  the  respondents,  [503]  Hamilton  and  Co. 
laying,  as  agents,  failed  duly  to  n^otiate  the  bill  in  question,  have  no  claim  of  relief 
i^unst  the  petitioner  ;  therefore,  assoilzie  Mr.  Dunlop  from  all  relief ;  find  the  respon- 
dents liable  in  the  expence  of  extract;  but  in  no  other  expence,  and  decern 
aeeoidingly." 

Hamilton  and  company  presented  a  reclaiming  petition ;  but  (16th  January  1810) 
it  vas  lefused  without  answers. 

The  majority  of  the  Court  were  of  opinion  that  it  was  already  fixed  by  the 
inteilocntor  of  Court,  that  Hamilton  and  Company  were  liable  to  Dunlop,  or  lost  their 
duB  of  rehef  against  Dunlop  to  the  extent  to  which  an  agent-indorsee  failing  in 
aegotiation  of  a  bill  was  liable;  or  lost  his  relief  against  his  employer-indorser ;  and 
flu^  there  was  no  ground  for  holding  that  an  agent-indorsee  was  liable  to  less  responsi- 

:  lility  than  a  common  indorsee.  On  this  ground,  the  Court  adhered  to  the  interlocutor. 
At  ^e  same  time,  several  Judges  of  the  majority  (Lords  President,  Craig,  and  Armadale) 
ufnBBeA  their  very  decided  opinion,  that,  if  the  point  were  open,  they  would  not  have 
Ud  that  Hamilton  and  Company  had  committed  any  breach  of  duty  as  agents,  in  regard 

I  toBonlop^  or  that  Dunlop  had  any  claim  whatever  against  them  for  not  negotiating  a 
UI  sent  by  them,  in  the  peculiar  circumstances  of  the  case,^  but  their  Lordships  did 
not  regard  that  point  as  open. 


No.  168.    F.C.  N.S.  L  504.     17  Jan.  1810.     1st  Div.— Lord  Hermand. 
Alkxakder  Stewart  and  Others,  Pursuers. — James  Fergvsson. 
Petkb  Johnston  and  Others,  Defenders. — Bo,  Forsyth. 

Mvhud  eofUraei — Affreightment — Deviation. — A  vessel  advertised  as  a  coasting  vessel 
between  Perth,  Newburgh,  and  Leith,  having  touched  at  St.  Andrews,  and  having 
been  lost  in  her  course  from  thence  to  Leitb,  the  owners  of  the  vessel  were  found 
liable  for  the  goods  lost. 

iVoof— of  the  custom  of  differii^  from  the  public  advertisement  of  the  owners,  refused. 

The  Perth  Merchant  Shipping  Company  advertised  vessels  to  sail  from  Perth  to 
Uth,  and  from  Leith  to  Perth,  on  stated  times  and  freights  according  to  a  certain  table. 
The  advertisement  was  entitled,  ''  Bate  of  freights  from  Leith  to  Perth  by  vessels 
bdongmg  to  the  Perth  Merchant  Shipping  Company."  Then  followed  a  specification 
of  froghts,  and  afterwards  this  notice,  "  The  Company's  vessels  sail  regularly  every 
week  nom  Perth  to  Leith.  All  orders  respecting  the  shipping  business  addressed  to 
A.  and  G.  Stenhouse,  Leith,  George  Jardine,  Perth,  and  James  Livingstone,  Newburgh, 
will  be  punctually  attended.'' 

Alexander  Stewart  having  shipped  21  bolls  of  malt,  received  the  following  receipt 
te goods  shipped,  "Perth,  8th  October  1807,  Received  from  Mr.  Alexander  Stewart, 

^  The  circumstances  here  alluded  to,  the  reporter  understood  to  be  the  nature  of  the 
oooiae  of  liansactions  between  Dunlop  and  the  drawer  and  drawee  of  the  bill  in  question, 
not  the  circumstances  of  the  relative  situation  of  Dunlop  and  Hamilton  as  bank-agents, 
or  the  short  dating  of  the  bill  separately  considered. 
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Cool,  on  board  the  "  Elizabeth  "  of  Perth,  myaelf  master,  twenty-one  bolls  of  malt,  wliidi 
I  promise  to  deliver  in  same  good  order  at  Leith.  (Signed) 

Johnston." 

And  certain  other  persons  had  shipped  goods  and  obtained  receipts  in  the 
terms. 

The  vessel  delivered  part  of  her  cargo,  consisting  of  bricks,  at  St.  Andrews,  and 
was  detained  there  for  two  days.  On  her  course  from  thence  to  Leith,  the  vessel  widi 
all  the  crew,  excepting  the  master,  perished  in  a  storm  near  the  Carr  Rock  off  the  ooMt 
of  Fife. 

Alexander  Stewart  raised  an  action  before  the  Admiral  against  the  master  aal 
ovmers  of  the  vessel  for  the  value  of  the  malt  shipped  and  lost. 

The  defenders  mainiained,  and  offered  to  prove,  the  following  defence : 

1st,  That  the  ship  "  Elizabeth  "  was  publicly  known,  and  advertised  to  be  employed 
as  a  coasting  vessel  between  Perth  and  Leith.  2d,  That  coasting  vessels  were  in  tbft; 
practice  of  calling  at  all  ports  in  the  way  betwixt  the  port  from  which  they  sail,  and 
the  port  of  their  destination ;  and  that  the  vessels  in  the  coasting  trade,  b^onging  lo^ 
other  ports  and  different  owners,  proceeded  according  to  the  same  practice.  3d,  'nudt 
their  own  [606]  coasting  vessels  between  Perth  and  Leith  were  in  the  practice  of  toudH 
ing  at  Newburgh,  Mouth  of  Earn,  Inchyra,  Dundee,  Balerino,  Powgavie,  Eldno^ 
Orchardnook,  Eden  Mouth,  Elie,  and  Dunbar,  in  the  course  of  their  trade ;  and  that 
the  deviation  here  complained  of  was  not  greater  than  what  occurred  in  touching  at  any 
of  these  places. 

The  puTvuers  answered,  1.  That  the  owners  must  be  bound  by  the  tenns  of  their 
written  advertisement,  which  was  their  contract  of  affreightment  with  the  public ;  and 
which  noticed  only  Perth,  Newburgb,  and  Leith,  as  the  trading  ports.  2.  That  no 
instance  was  condescended  on  of  the  defenders'  vessels  being  in  the  practice  of  toaching 
at  St.  Andrews  in  the  course  of  the  voyage  between  Perth  and  Leith ;  and,  therefoN^ 
the  defence  being  irrelevant,  could  not  be  remitted  to  proof. 

The  interlocutors  of  the  Judge-Admiral  (20th  June  1808)  were:  '* Ordains  the 
defenders  to  reply,  and  therein  to  set  forth,  whether  they  allege  that  it  had  been  usoal 
and  customary  for  coasting  vessels  on  the  voyage  between  Leith  and  Perth,  to  call  at  and 
enter  the  port  of  St.  Andrews  ?  And  if  so,  to  condescend  upon  the  ships  or  vessels  that 
have  used  such  practice,  and  the  instances  in  which  they  have  done  so.''  Ajid  (6th  July 
1808)  ''In  respect,  the  defenders  have  declined  to  obtemper  the  interlocutor  of  20th  of 
June  last,  holds  them  as  confessed  that  coasting  vessels  trading  between  Leith  and  Perth 
have  not  been  in  the  practice  of  calling  at  the  port  of  St.  Andrews ;  therefore,  finds  the 
defenders'  vessel,  in  so  calling  at  said  port,  deviated  from  the  usual  course  of  the  voyage 
undertaken  by  her ;  and  by  such  deviation,  subjected  the  defenders  in  the  damages  which 
might  be  sustained  by  such  deviation,  as  by  or  through  the  accident  libelled." 

The  defenders  then  pursued  a  suspension ;  which  having  been  discussed,  the  inter- 
locutor of  the  Lord  Ordinary  was,  "  Before  answer,  ordain  the  suspender  betwixt  and 
next  calling  to  give  in  a  condescendence  specifying  the  practice  they  followed  in 
performing  voyages  from  Perth  to  Leith." 

The  cause  then  came  before  the  Liner-house  on  petition  and  answers. 

Argument  for  the  pursuers. 

The  condescendence  called  for  ought  to  be  received  or  remitted  to  proof,  because  a 
practice  of  deviation  cannot  be  admitted  against  the  terms  of  a  public  advertisement^  on 
which  alone  individuals  are  entitled  to  reply.  The  public  advertisement  constitated  the 
contract  of  affreightment,  upon  the  faith  of  which  goods  were  delivered  to  the  ownea 
to  be  transported.  And  if,  in  consequence  of,  or  during  a  deviation  from  the  oonrse 
there  pointed  out,  the  goods  perish,  the  owners  of  the  vessel  are  liable  for  a  breach  of 
contract.  In  the  present  instance,  it  is  admitted  that  the  vessel  touched  at  St  Andiew% 
delivered  a  cargo,  and  remained  two  days.  By  that  delay  she  was  overtaken  by  the 
storm  in  which  she  perished.  It  was  only  necessary  to  enquire  whether  the  deviation 
in  the  present  case  would  have  vacated  a  policy  of  insurance,  in  order  to  aacertain 
whether  the  owners  are  liable.  For  it  is  of  no  importance  whether  the  owners  got  their 
property  insured,  or  stood  their  own  insurers.  If  it  is  such  a  deviation  as  would  have 
lib^ted  an  insurer,  it  must  entitle  the  shipper  to  recourse,  otherwise  he  would  be  placed 
in  a  situation  where  [606]  it  would  be  impossible  to  insure.  The  contract  of  afi&eigfat- 
ment  must  be  interpreted  in  the  same  manner  with  the  shipper  as  with  the  person  who 
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pbces  hiiDflelf  by  the  policy  of  insurance  in  the  place  of  the  shipper.  These  contracts 
He  induded  in  the  same  title  by  law  writers. — Ersk,  b.  3,  tit  3,  a.  17. — BankUm, 
ToL  iiL  p.  398.  It  was  indisputable  that  the  deviation  was  sufficient  to  vacate  a  policy 
of  insiaance  on  the  voyage. — Abbot  on  Shipping,  p.  3,  c.  8,  p.  222. — Did,  vol.  iii.  p. 
Z2S.-We^cet.  dig,  p.  117. 

Aigument  for  the  defender. 

The  Teasel  in  which  the  goods  were  shipped  was  a  coasting  vessel ;  and  by  universal 
]Hietice,  coasting  vessels  touch  and  receive,  and  deliver  cargoes  at  all  the  ports  between 
the  two  principal  ports  of  sailing  and  destination.  If  tUs  practice  were  public  and 
nniTersal,  it  made  part  of  the  implied  contract  of  affreightment,  and  must  be  obligatory 
igumt  die  pursuers.  On  this  understanding  of  the  trading  of  their  vessels,  the 
Qsmpany  were  enabled  to  adjust  their  rates  of  freight,  and  thus  the  public  derived  an 
advantage  from  it.  Whether  the  pursuers  were  acquainted  with  the  circumstance  is  of 
no  importance.  They  dealt  with  the  defenders  on  the  supposition  that  their  vessels  were 
•objeet  to  the  same  regulations  with  all  others  similarly  employed  in  the  coasting 
eaniage.  It  by  no  means  follows  that  in  all  cases  of  deviation  where  the  insurer  was 
fine,  Uie  ship-owner  was  liable.  There  is  no  authority  for  this  proposition.  And  there 
B  ^is  distinction  between  the  two  contracts  that,  in  a  contract  of  insurance,  any 
demtkm,  where  a  loss  afterwards  occurred,  vacated  the  policy.  It  is  not  required  to 
prove  that  the  loss  necessarily  arose  from  the  deviation.  Further,  under  the  contract  of 
iDsuancej  the  insured  is  bound  to  state  the  special  custom  of  the  trade,  which  the 
ioanier  is  not  supposed  to  know.  But,  in  the  contract  of  affreightment  a  ^ipmaster  is 
not  boond  to  state  such  customs,  because  the  shipper  is  bound  to  make  himself 
ioqoainted  with  them.  There  is  no  difficulty  in  effecting  an  insurance;  seeing  that 
BoUung  more  is  necessary  than  to  state  the  custom  whatever  it  was.  And  in  the 
eo&tnet  of  afi&eightment,  it  is  likewise  necessary  to  connect  the  loss  with  the  deviation, 
and  to  prove  the  breach  of  contract  to  be  the  cause  of  it.  In  this  contract,  the  owner 
is  not  liable  for  the  perils  of  the  sea,  unless  the  goods  have  been  subjected  to  them  by 
his  miBconduct  And  it  is  impossible,  in  the  present  case,  to  say  that  the  ship  would 
not  have  perished  in  that  storm,  if  she  had  not  touched  at  St.  Andrews. 

There  was  some  difference  of  opinion  among  the  Judges  on  this  case ;  but  a  majority 
obsenred  that  the  shippers  of  the  goods  were  entitled  to  rely  on  the  terms  of  the  public 
adTortisements,  and  were  not  bound  to  make  any  farther  enquiries.  That  this  con- 
stitated  the  contract  of  affreightment  between  the  ship-owners  and  the  public  ;  and  it 
was  nnaafe  to  admit  any  proof  of  deviation,  from  the  terms  of  this  public  and  advertised 
contnct,  which  perhaps  was  unchallenged,  merely  because  no  instance  of  loss  had 
hit^eito  occurred  to  render  a  challenge  necessary.  That  the  shippers  were  entitled, 
nnder  the  terms  advertised,  [607]  to  expect  that  the  shortest,  safest,  and  most 
expeditious  course  was  to  be  pursued  between  the  different  ports  therein  noticed.  That, 
the  deviation  by  touching  at  St.  Andrews  and  thereby  losing  two  days,  would  have 
▼Mated  a  policy  of  insurance  underwritten  upon  the  course  advertised;  and,  if  the 
owners  were  not  rendered  responsible,  it  would  be  impossible  for  the  shippers  to  make 
an  effectual  insurance  upon  these  coasting  vessels.  That,  in  the  present  case,  the  vessel 
bad  deviated  to  St  Andrews,  had  lost  two  days  by  it,  and  perished  in  a  storm  when  on 
ber  way  from  the  port  of  deviation ;  and,  therefore,  the  owners  must  be  responsible  for 
tbe  goods. 

The  interlocutor  of  Court  (17th  January  1810)  was, — "Alter  the  interlocutor 
nciatmed  against ;  find  the  letters  orderly  proceeded,  and  decern." 


Ifo.  169.        P.C.  N.S.  I.  507.     17  Jan.  1810.     let  Div.— Lord  Armadale. 

Earl  of  Hopetoun,  Pursuer. — D.  Cathcart. 

David  Wight,  Defender. — H,  Ltivisden, 

^^^mer^Stat,  1621,  ch.  31.— 1st,  The  Stat  1621,  cap.  31,  is  in  observance,  and  applies 
to  the  apprehension  of  game  by  means  of  shooting ;  2d,  A  lease  successively  renewable 
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every  19  years  at  the  demand   of  the  tenant,  does  not  constitnte  heritage  in  tiia 
intendment  of  this  statute. 

David  Wight  obtained  (1718)  certain  leases  on  the  estate  of  Ormiston,  of  -which  iim 
clauses  regulating  the  duration  were  in   the  following  terms:    "And  the  said  Joha 
Cockbum  binds  and  obliges  him,  his  heirs  and  successors,  to  iterate  and  renew  theirj 
presents,  from  nineteen  years  to  nineteen  years  after  the  said  two  nineteen  years  anl 
fully  completed,  outrun,  and  expired,  upon  the  said  Robert  Wight,  his  hein  and 
successors,  paying,  upon  each  renewal,  the  sum  of  L.100  sterling,  as  a  grassum,  or  eatxf 
of  the  foresaid  lands,  to  the  said  John  Cockbum,  his  heirs  and  assignees,  at  the.  add; 
Eobert  Wight  or  his  foresaids  their  entering  to  the  said  lands  after  the  expiration  of  tho  I 
said  two  nineteen  years,  as  said  is ;  which  tack  and  assedation,  the  said  John  Cockbam 
[608]  binds  and  obliges  him  and  his  foresaids  to  warrant,  acquit,  and  defend,  to  the  said 
Kobert  Wight  and  his  foresaids,  at  all  hands,  and  against  all  deadly,  as  law  wilL" 

In  the  year  1749,  the  Earl  of  Hopetoun  purchased  the  barony  of  Ormiston  containing  ; 
the  lands  over  which  these  leases  extended.  The  clause  of  warrandice  in  the  dispoaitioft 
excepted  "  all  the  feu  rights  and  current  standing  tacksJ^  Of  these  leases  the  E^l  piir> 
sued  a  reduction ;  but  the  Lords  found,  "  That  Lord  Hopetoun,  though  a  singular  suc- 
cessor, was  barred  personcUi  exceptions  from  objecting  to  the  obligation  to  John  Gockbom 
in  the  lease  1718,  to  renew  the  same,  from  nineteen  years  to  nineteen  years,  and  to  grant 
a  new  lease  in  terms  of  the  lease  1718,  for  the  space  of  nineteen  years  from  and  after  tha 
expiry  of  the  original  lease ;  and  to  renew  the  same  at  the  ish  of  every  nineteen  year% 
upon  payment  of  the  stipulated  graseum  of  L.100  sterling. 

These  leases  contained  many  plough-gates  of  laud ;  and  David  Wight  assuming  that^ 
in  virtue  thereof,  he  possessed  the  legal  qualification,  hunted  and  killed  game  apon  ius 
farm# 

Whereupon  the  Earl  of  Hopetoun,  with  concurrence  of  the  Procurator-fiscal  of  the 
county  of  Haddington,  served  him  with  a  libel  proceeding  on  the  Act  1621,  c  31,  and 
1685,  c.  20,  charging  two  distinct  offences ;  and  concluding  that  he  should  be  liable  in 
the  statutory  penalty  of  L.100  Scots  for  each  of  the  said  offences.  The  pursuer  passed 
from  the  provisions  of  the  stat.  1685,  and  restricted  the  conclusions  to  the  stat.  1621 ; 
and  the  Sheriff  (8th  June  1809)  after  allowing  a  proof,  found  that  the  defender  had  con- 
travened the  Act  of  Parliament  libelled. 

A  bill  of  advocation  (30th  August  1809)  was  refused  by  the  Lord  Ordinary. 

The  defender  then  reclaimed ;  and  pleaded, 

L  That  the  Act  1621  did  not  apply  to  this  case,  the  mode  of  seizing  game  therezn 
prohibited  being  now  in  disuse ;  and  that  there  was  in  truth  no  qualification  for  killing 
game  in  Scotland,  but  what  the  exclusive  right  of  property  necessarily  infers,  by  enabling 
every  landlord  to  prevent  every  person  from  coming  upon  his  property,  either  for  killing 
game,  or  for  any  other  purpose  whatever,  without  his  permission.  On  this  point,  the 
argument  was  the  same  as  that  urged  in  the  case  11th  July  1809,  Mace  wan,  supra, 

IL  That,  even  if  the  Act  could  be  applied  to  this  case,  the  defender  is  a  person  quali- 
fied according  to  the  fair  meaning  of  that  statute.  The  right  which  the  defender  pos- 
sesses is  not  temporary  but  perpetual.  It  is  the  real  and  substantial  right  of  the  lands, 
of  which  neither  the  elapse  of  time,  nor  the  emerging  right  of  any  individual  can  deprive 
him.  In  value,  it  is  greater  than  that  of  Lord  Hopetoun,  and,  in  nature,  equally  inde- 
feasible. In  the  contemplation  of  this  statute,  it  is  impossible  to  hold  that  a  plough-gate 
must  be  held  strictly  and  technically  in  heritage^  otherwise  singular  successors  and  hus- 
bands of  heiresses  would  be  ex-  [609]  -eluded  under  it.  For  neither  the  one  nor  the  other 
can  technically  be  said  to  hold  the  land  in  heritage.  All  that  is  required  by  the  statute, 
is,  that  the  party  shall  have  the  legal  possession  and  enjoyment  of  land  to  the  amount  of 
a  plough-gate.  The  defender,  besides,  having  a  perpetual  lease  is  understood  to  have  the 
substantial  right  of  heritage  or  property  transferred  in  his  person.  Thus  a  perpetual 
lease  was  interpreted  with  respect  to  the  clauses  of  an  entail  de  non  dlienando  (17th  Nov- 
ember 1807,  Duke  of  Queensberry  against  Earl  of  Wemyss),  and  it  ought  to  have  the 
same  acceptation  in  this  case.  No  palpable.distinction  can  be  stated  between  a  perpetual 
lease  and  a  feu.     The  present  lease  is  precisely  equivalent  to  a  copy  hold  in  England. 

The  pursuers  answered. 

That^  by  the  common  law  of  Scotland,  the  privilege  of  killing  game  belonged  exclu- 
sively to  proprietors  of  land,  or  those  in  whom  the  feudal  right  was  vested,  Just,  Ind, 
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;  1-1-12,  X.  16,  Dig.  de  Servit.  prod,  rust,  Craig^  lib.  2,  Dig.  8,  sec.  13.  The  dictum  of 
[  Lord  Stair  {B.  2,  tit.  3,  sec,  76)  that  a  proprietor  is  only  entitled  to  debar  another  from 
[  lolling  game  by  preventing  him  from  coming  on  the  land,  is  erroneous.  It  is  now  esta- 
I  Uished,  that  a  person  having  a  right  to  be  on  the  land  in  virtue  of  a  servitude,  is  not 
f  €Dtitled  (although  otherwise  qualified)  to  kill  game  thereon  (Ist  February  1809,  Forbes 
\  ^axDoX  Anderson. — 5th  December  1809,  Earl  of  Aboyne  against  Farquharson),  without 
I  Ae  consent  of  the  proprietor. 

The  various  statutes  passed  with  respect  to  game,  so  far  from  communicating  this 

[  pdvilege  to  those  who  were  not  proprietors  of  land,  have  laid  restraints  on  them,  by  re- 

I'  quiring  a  certain  qualification,  or  amount  of  property.     Of  this  the  statute  1621,  c.  31, 

«Dd  tlie  statute  1685,  c  20,  now  in  disuse,  are  instances.     And  there  is  no  whe^e  to  be 

loond  any  statute  which  confers  this  right  on  tenants. 

Feudal  property  and  that  held  under  lease  are  essentially  different ;  and,  in  technical 

piation,  heritage  means  the  former.     Heritage  bears  the  same  relation  to  heritor 

daminUtfn  to  dominus ;  and  a  tenant  is  not  entitled  to  the  name,  nor  liable  in  the 

!  VirdeDS  of  an  heritor.     Heritage  in  this  statute  must  therefore  be  held  to  mean  that  de< 

«eription  of  property  of  which  heritor  expresses  the  relation  of  proprietor.     It  is  so 

:  imdezstood  in  the  clause  of  stat.  1685,  c  20,  by  which  it  is  revived.     It  is  so  understood 

the  judgment  of  the  Courts  27th  June  1780,  Keltic  against  Smith. 

The  right  arising  from  a  lease  never  was  considered  to  constitute  heritage  at  any 

\  feaod  of  the  law.     It  was  originally  by  the  common  law  a  personal  right,  effectual  against 

ibt  gzanter  and  his  heirs,  but  defeasible  by  a  singular  successor,  excepting  where  infef t- 

fflent  passed  upon  it.     By  the  stat.  1449,  c.  17,  leases  were  rendered  valid  against  sin- 

'  folar  soeceesoTS ;  but,  excepting  in  this  particular,  their  nature  remained  unaltered     It 

0  r^arded  by  Balf.  pract.  p.  200,  by  Craig^  1,  2,  dig.  4,  sect  6,  and  Stair,  b.  ii.,  tit.  9. 

The  duration  of  a  lease  cannot  alter  its  legal  classification,  mcbgis  et  minus  non  variant 

It  is  no  doubt  true,  that  in  questions  under  the  provisions  of  entails,  long  leases 

'•'  liave,  under  the  clauses  against  aliena-  [510]  -tion,  been  reduced.     But  they  have  not 

tfaoeby  been  raised  into  the  class  of  feudal  property,  nor  recognized  as  carrying  along 

I  iritli  ihem.  any  of  the  privileges  (mines  and  minerals,  the  right  a  c<jelo  ad  centrum  terra*) 

[  itheieto  attached.     The  fundamental  distinction  between  these  two  descriptions  of  pro- 

!  forty  is  never  lost      Mackenzie's  Obser.  on  stat.  1621,  c.  18,  Stair,  b.  i.  tit  15,  sect  1. 

^  It  moat  be  admitted  that  the  landlord's  right  to  hunt  upon  his  farm  (21st  Nov.  1804, 

I  fiooaldaon)  still  remains.     The  absurd  consequence  would  thus  follow,  that  the  tenant 

I  and  ihe  landlord  would  both  hunt  from  the  qualification  arising  from  the  same  lands. 

Nei&er  does  it  appear  that  a  right  of  this  nature  would  in  England,  be  recognized 
I  as  confeiring  a  game  qualification,  Blackst.  vol.  iL  p.  143-148, — ^stat  22  and  23,  Cha. 
f  IL  e.  25. 

On  moving  the  petition  the  Court,  considering  the  first  question  to  be  settled, 

f  fronounced  the  following  interlocutor : — "  Refuse  the  petition  upon  the  general  point  of 

nw  therein  argued,  concerning  the  subsistence  of  the  Acts  of  Parliament  regulating  the 

'  IdUing  of  game ;  but  appoint  the  same  to  be  seen  and  answered  upon  the  special  point 

— ^How  far  the  petitioner  is  to  be  considered  as  a  qualified  person  in  consequence  of  the 

€aek  of  Ormiston  founded  on?" 

On  advising  the  petition  with  answers,  the  Lords  (17th  January  1810)  adhered  to 
Ihe  interlocutor  of  the  Lord  Ordinary.^ 


^  IStk  June  1808,  Marquis  of  Tweedale  against  Richard  Somner. 

Gams. — Stat  1621,  cap.  31. — 1^,  Stat.  1621,  cap.  31,  is  in  observance,  and  applies 
to  the  apprehension  of  game  by  means  of  shooting  ;  2d,  A  tenant  is  not  entitled  to  the 
^vil^^  of  puisuing  game  on  his  farm  without  the  permission  of  the  landlord. 

Biebard  Somner  possessed  a  farm  under  a  lease  of  an  ordinary  duration  from  the 
Ifiazquis  of  Tweedale.  Richard  Somner  having  hunted  and  killed  a  hare  on  his  farm, 
waSk  on  the  15th  January  1807,  cited  in  an  suction  at  the  instance  of  the  Marquis  of 
tweedale,  with  concurrence  of  Uie  Procurator-fiscal,  proceeding  on  the  stat  1621,  c.  31, 
1685,  c.  20,  for  hunting  without  a  qualification  to  kill  game ;  and  on  the  stat  15  Geo. 
in.  c  54,  for  having  game  in  his  possession  without  a  qualification ;  and  concluding 
^ar  the  penalties  therein  contained. 

The  defender  admitted  that  he  killed  the  hare  as  libelled,  and  that  he  did  not  possess 
F.a  TOL.  L  18 
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No.  171.  F.C.  N.S,  I.  518.     18  Jan.  1810.     Ist  Div.— -Lord  Craig. 

John  Grindlay  and  Others,  Pursuers. — Johii  Dickson. 

Robert  Hill,  W.S.,  Defender. — John  Oreenshields. 

Superior  and  vassal. — ^The  trust  disponees  of  a  deceased  vassal  to  whom  the  estate  was 
disponed  in  trust  for  the  heir,  whom  failing,  to  strangers,  are  not  entitled  to  demand 
an  entry  from  the  superior  without  paying  the  casualty  of  superiority  as  singolir 
successors. 

George  Grindlay  disponed  the  dominium  utile  of  the  lands  of  Orchardfield  to  John 
Grindlay  and  others,  in  trust ;  1.  For  payment  of  his  debts ;  2.  For  payment  of  ceitam 
provisions  to  his  wife ;  3.  For  payment  of  certain  annuities  to  persons,  who  were,  on 
the  failure  of  his  heir,  to  be  entitled  to  the  principal  sums  of  which  their  annuities  W6r» 
the  interest ;  4.  For  the  heir  in  whose  favour  they  were  to  denude,  on  his  arriving  at 
a  certain  age ;  and,  5.  On  failure  of  the  heir,  for  the  masters  and  assistant  of  the 
Merchant  Company  of  Edinburgh,  for  behoof  of  two  charitable  establishments. 

Greorge  Grindlay  died  leaving  a  son,  an  only  child,  in  a  state  of  infancy. 

The  trustees  made  up  titles  to  the  estate  by  adjudication  in  implement  upon  the 
trust-deed  ;  and  demanded  from  Mr.  Eobert  Hill,  the  superior,  a  charter  of  adjudication 
to  them  qua  trustees,  on  payment  of  the  composition  due  on  the  entry  of  an  heir ;  and 
offered  inatantly  to  take  infeftment  on  it,  or  to  take  a  charter  a  me,  and  without  the 
alternative  holding. 

The  superior,  on  the  other  hand,  offered  to  grant  a  precept  of  dare  conskU  in  favour 
of  George  Grindlay,  the  infant  heir,  upon  payment  of  the  composition  of  an  heir,  or  to 
grant  the  charter  of  adjudication  on  payment  of  the  composition  of  a  singular  successor ; 
and,  this  being  refused,  raised  an  action  of  declarator  of  non-entry,  in  which  he  obtained 
decree  in  absence. 

The  trustees  pursued  a  reduction  of  this  decree.  The  interlocutor  of  the  Lord 
Ordinary  was,  "  Sustains  the  reasons  of  reduction  of  the  declarator  of  non-entry  obtained 
in  absence  ;  reduces  the  same ;  and,  having  heard  parties'  procurators  on  the  other  con- 
clusions of  the  libel,  finds  Mr.  Hill,  the  superior,  is  bound  in  the  option  [519]  of  the 
pursuers,  either  to  enter  the  pursuers  qua  trustees  for  behoof  of  the  heir,  or  the  heir 
himself ;  and  to  grant  a  charter  in  either  case,  on  payment  of  the  composition  due  upon 
the  entry  of  an  heir,  and  decerns  accordingly." 

a  plough-gate  in  heritage.  The  Sheriff,  '*  In  respect  the  defender  admits  that  he  killed  a 
hare  with  his  gun  at  the  time  libelled,  on  the  farm  of  Townhead  the  property  of  the 
Marquis  of  Tweedale,  while  it  appears  he  had  not  the  qualification  required  by  the  Act 
1621,  nor  any  leave  granted  him  by  the  proprietor,  finds  him  liable  in  the  penalties  of 
the  Acts  1621,  and  13  of  the  King,  and  in  expences  of  process,  and  decerns." 

The  defender  then  pursued  an  advocation,  which  having  been  debated,  the  Lord 
Ordinary  repelled  the  reasons  of  advocation ;  and  thereafter,  on  advising  a  representa- 
tion, pronounced  (19th  Feb.  1808)  the  following  interlocutor:  *' Finds,  that  the  13th 
Geo.  III.  c.  54,  enacts,  that  every  person  not  qualified  to  kill  game  in  Scotland,  who 
shall  have  in  his  custody,  &c.  &c.,  thereby  asserting  and  taking  for  granted  that  there  is 
a  certain  qualification  necessary  in  Scotland  to  entitle  a  person  to  kill  game :  Finds, 
that  the  Act  1685,  which  requires  a  qualification  of  L.1000  Scots,  having  been  found 
to  be  in  desuetude,  the  Act  1621,  which  makes  a  plough-gate  of  land  in  heritage  the 
necessary  qualification,  is  the  only  Act  of  Parliament  of  Scotland  which  establishes  any 
qualification :  Finds,  that  the  same  is  not  in  desuetude ;  on  the  contrary,  that  it  forms 
the  existing  law  on  the  subject :  Finds,  that  shooting,  especially  if  accompanied  by 
discovery  and  following  the  game  with  dogs,  is  comprehended  under  the  generic  word 
'hunting.'  Therefore,  as  the  representer  admits  the  facts  charged,  refuses  the 
representation." 

The  defender  reclaimed :  and  pleaded, — 1st,  That  no  quaUfication  was  required  by 
the  law  of  Scotland ;  and  that  the  statutes  relating  to  game  were  either  in  disosei  or 
were  inapplicable  to  the  mode  of  killing  game  now  in  practice.  And,  2d,  That  in  virtue 
of  his  lease  he  was  lawfully  entitled  to  be  on  the  land,  was  not  thereby  guilty  of  any 
trespass,  and  could  not  be  prevented  from  taking  the  game.    But  the  Lords  adhered. 
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Mr.  Hill  the  superior  reclaimed,  and  pleaded : 

The  superior  is  entitled  to  have  either  a  vassal,  or  the  lands  themselves,  and  a  vassal 
most  either  be  an  heir  or  a  singular  successor.  The  form  and  titles  under  which  the 
tnutees  demand  an  entry  prove  them  to  be  singular  successors.  Their  title  is  an 
tdjodication  in  implement  deduced  against  the  heir ;  and,  therefore,  the  casualty  of  a 
dngolar  successor  is  due  by  them. 

By  law  a  superior  is  not  obliged  to  grant  an  entry  to  an  heir,  unless  a  service  be 
prodaced.  He  is  then  compelled  to  grant  a  precept,  which  is  not  assignable,  and  upon 
vbich  the  heir  alone  can  be  infeft,  Erek,  b.  ill.  tit  8,  sec.  79.  Any  other  person  not 
poseesBing  the  right  and  character  of  heir,  is  received  as  a  singular  successor,  Ersk.  b.  ii. 
kit  7,  sec  1. 

The  trustees  have  a  disposition  in  trust  for  others  besides  the  heir ;  and  under  their 
pncept,  singular  successors  may  be  infeft  without  paying  the  casualties  exigible  from 
that  character.  To  this  the  superior  is  not  bound  to  submit,  21st  Feb.  1804,  Magistrates 
ti  Maaselburgh  against  Brown. 

The  trustees  answered : 

The  general  doctrine  that  the  superior  cannot  be  compelled,  for  the  casualty  of  an 
heir,  to  grant  a  charter,  upon  which  a  singular  successor  might  obtain  an  entry,  is  not 
dieted.  But  where  the  entry  is  demanded  for  the  heir,  and  where  he  is  truly  the 
penon  for  whose  behoof  it  is  required,  the  forms  of  the  titles  must  be  disregarded* 
Thus,  it  frequently  happens  that  titles  are  made  up  by  an  heir  by  an  adjudication  on  a 
trust  hond ;  but»  in  such  a  case,  it  is  impossible  to  demand  more  than  the  composition 
doe  by  an  heir.  In  the  present  ease,  the  entry  is  demanded  by  the  trustees  for  behoof 
of  the  heir,  and  when  the  heir  fails,  they  fail  likewise.  They  are  vassals,  not  according 
to  the  extent  of  their  own  lives,  but  according  to  that  of  the  heir. 

The  Judges  concurred  in  opinion  that  the  superior  was  not  bound  to  grant  a  charter 
in  &e  present  case,  excepting  on  payment  of  the  casualty  of  a  singular  successor  :  That 
originally  the  superior  could  not  be  compelled  to  grant  an  entry  to  any  vassal  but  those 
eontamed  in  the  investiture:  That  (1469,  c.  36,  and  1672,  c.  19)  an  exception  was 
iotroduoed  in  favour  of  adjudgers  ;  and  indirectly  singular  successors  availed  themselves 
of  the  mode  permitted  by  the  statutes :  That  singular  successors  were  not  entitled,  in 
their  own  character,  to  compel  an  entry  at  all  till  20  Geo.  II.  c.  50,  sect  12  (anno 
1747),  and  this  only  on  payment  of  the  fees  and  casualties  due  by  law  ;  which,  in  cases 
where  the  vassal  did  not  possess  the  character  of  heir,  were  a  year's  rent ;  and  that 
[520]  the  superior  was  entitled  to  insist  on  the  observance  of  the  strict  principles 
of  law. 

The  interlocutor  of  Court  (18th  January  1810)  was,  "  Find  the  petitioner  is  not 
hound  to  grant  the  respondents  a  charter  of  adjudication  without  receiving  the  composi> 
tbn  of  one  year's  rent ;  and,  therefore,  alter  the  interlocutor  reclaimed  against ;  assoilzie 
the  petitioner,  and  decern ;  but  with  this  explanation,  that  the  petitioner  shall  not  be 
entitled,  in  virtue  of  his  decree  of  declarator  of  non-entry,  to  the  real  rents  of  th& 
mhjectB  in  question  prior  to  this  date." 

[Cf.  Bossmore^s  Trustees  v.  Brotmlie,  5  R.  213,  214 ;  Lament  v.  Rankin's  Trustees^ 
€R  739,|ximm;  Duke  of  Hamilton  v.  Guilds  10  R  1119 ;  Lord  Home  v.  LyelU  15 
B.201j  StuaH  v.  Jackson,  17  R.  100,  102;  Duke  of  Athole  v.  SteicaH,  17  K.  727, 
732 ;  Duke  of  Athole  v.  Menzies,  17  R.  736  ;  Moires  Ti-ustees  v.  Ihuke  of  Argyll,  6  F.  230.] 


No.  173.  F.C.  KS.  I.  528.     20  Jan.  1810.     Ist  Div. 

John  Rutledge  and  his  Attornies,  Pursuers. —  William  Erskine, 

WnxiAM  Thomas  Carruthers  and  James  Carruthers,  his  Guardians, 

Defenders. — James  Moiicrieff, 

Proof, — Of  likeness   to  a  supposed  parent  refused   to   ba  allowed  in  a  question  of 
filiation. 

John  Rutledge  and    his  attornies  brought    an  action  against  William  Thomas 


276  RUTLEDGE,   Ac   V.   CARBUTHERS,   &a  F.C.  l«lO,HAt 

Garruthers  and  his  guardiane,  claiming  the  estate  of  Dormont  The  cause  depended  on 
the  question  of  fact,  whether  Mrs.  Kutledge,  the  mother  of  the  pursuer,  was  the 
daughter  of  Francis  Carruthers  who  had  heen  proprietor  of  that  estate  ?  The  punaers 
put  in  a  condescendence  of  circumstances  by  which  they  were  to  establish  the  affinna- 
tive.  Among  others,  the  condescendence  contained  an  article  in  these  words :  "  That,  in 
the  features  of  her  face,  she  (Mrs.  Butledge)  had  a  remarkable  resemblance  to  the  said 
Francis  Carruthers." 

The  defenders,  on  the  other  hand,  put  in  answers,  in  which  they  stated,  and 
offisred  to  prove,  "  That  Mrs.  Kutledge,  instead  of  resembling  Francis  Carruthers,  had 
a  strong  resemblance  to  James  Bell,  the  servant  of  Mr.  Carruthers,  with  whom  the 
adultery  was  proved  to  have  been  committed." 

But  the  Court  refused  to  allow  either  of  these  articles  to  go  to  proof,  being  of 
opinion  that  the  circumstance  of  resemblance  was  too  much  a  matter  of  fancy,  and 
loose  opinion,  to  form  a  material  article  of  evidence. 


No.  174.         F.C.  N.S.  I.  529.     23  Jan,  1810.     1st  Div.— Lord  Armadale. 

William  Bayne  and  Others,  Pursuers. — James  Z'Amy, 

James  Gibson,  Defender. — James  Moncrieff, 

Process, — The  validity  of  the  same  contract  being  debated  in  two  processes,  the  one 
process  being  at  the  instance  of  assignees  of  the  contract,  and  the  other  being  at  the 
instance  of  an  original  party  to  it ;  this  was  a  sufficient  ground  of  a  remit  ob  eon- 
iingentiam  by  the  one  division  of  the  Court  to  the  other. 

Messrs.  William  Bayne  of  Newmill,  George  Aiken,  writer  in  Cupar,  and  Alexander 
Christie  of  Foodie,  James  Gibson,  W.8.,  and  George  Greenlaw,  W.S.,  happened  to  dine 
together  in  the  town  of  Cupar  of  Fife ;  and  the  conversation  turned  upon  the  probable 
price  of  grain  for  a  term  of  successive  years.  Various  opinions  were  expressed ;  and 
the  result  of  the  debate  was  the  following  missive :  "  Provost  Bayne,  Mr.  Alexander 
Christie,  and  Mr.  George  Aitken,  bind  themselves  to  deliver  to  Mr.  Gibson  1000  boDs 
of  best  Fife  wheats  each  year  for  ten  years ;  the  first  delivery  to  be  in  February  1806, 
for  crop  1805,  or  to  pay  the  highest  Fife  fiars  therefor  in  their  option;  for  which  Mr. 
Gibson  obliges  himself  to  pay  them  30s.  a  boll,  or  pay  the  difference  between  that  and 
the  price  of  the  highest  Fife  fiars,  if  the  fiars  are  below  30s.  This  is  to  be  extended  on 
stamped  paper  by  Mr.  Greenlaw.     Cupar,  8th  Dec.  1804." 

Mr.  Aiken,  by  missive,  sold  his  share  in  this  transaction  to  Patrick  Clark  for  L.40 
sterling,  who  again  transferred  it  in  the  same  manner  to  Alexander  Callander. 

On  the  18  th  September  1806,  Mr.  Aiken  raised  an  action  against  Patrick  Clark, 
concluding  for  Ii.40  sterling,  and  that  he  should  implement  his  ^r.  Aiken's)  share  of 
the  bargain  to  Mr.  Gibson.  On  the  18th  October  1806,  Patrick  Clark  raised  an  action 
against  Alexander  Callander,  concluding  to  the  same  efiect.  Thid  last  action  came  first 
into  Court,  and  depended  before  Lord  Meadowbank,  Ordinary ;  and  the  action  at  the 
instance  of  Aiken  was  remitted  to  it  by  Lord  CuUen  ob  contingeniiayn. 

In  these  conjoined  actions,  the  Lord  Ordinary  pronounced  the  following  intep- 
locutor :  "  Appoints  the  procurators  for  the  parties,  and  particularly  the  procurator  for 
George  Aiken,  to  state  in  writing,  by  way  of  a  minute,  whether  Mr.  Gibson  has 
insisted,  or  does  insist  for  de- [630] -livery  of  the  wheat,  or  other  implement  of  the 
alleged  agreement  between  him  and  Aiken,  and  others  f  And  whether  he  has  received 
delivery  of  any  part  of  the  wheat  7  And  if  so,  what  quantity,  from  whom  and  at  what 
times  the  same  were  delivered  ?  and  that  between  and  next  calling ;  and  grants  warrant 
for  letters  of  first  and  second  diligence  at  the  instance  of  either  party  against  havers,  for 
recovering  any  written  evidence  explanatory  of  the  above  facts." 

It  was  then  pleaded  that  the  processes  had  no  contingency,  and  that  the  original 
missive  1804  was  invalid,  being  in  reality  a  gaming  transaction.  The  Lord  Ordinaiy 
then  pronounced  the  following  interlocutor :  '*  Having  considered  the  representation  for 
Alexander  Callender,  the  memorial  and  additional  memorial  for  George  Aitken, 
memorial  for  Pxtrick  Clark,  and  this  memorial,  with  the  proceedings  and  productions 
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leCoaee  the  representation  against  the  coDJanction  of  the  two  proeesses,  and  adheres ; 
but  being  of  opinion  that  the  alleged  bargain  between  Messrs.  Bayne,  Christie,  and 
Aitken,  with  Mr.  Gibson,  is  not  so  clearly  valid  or  void  as  the  alleged  transfer  of  Mr. 
Aitken'a  interest  therein,  can  be  supported  or  disallowed  till  the  validity  or  invalidity 
of  the  alleged  bargain  itself  is  established ;  sists  this  process  till  the  parties  having 
intereat  in  the  said  alleged  bargain  are  convened  in  a  proper  action  for  ascertaining 
whether  it  be  effectual  or  not"  21ote — "An  action  of  declarator  at  Aitken's  instance 
for  declaring  the  efficacy  of  the  bargain,  convening  the  parties  to  it  and  Clark  and 
CaUender,  seems  to  the  Ordinary  an  essential  preliminary  to  this  action  against  Clark, 
and  Clark  against  CaUender.  At  present,  a  comparison  of  the  missive  with  the  draught 
of  the  agreement  leads  him,  with  all  the  other  circumstances,  to  incline  to  the  opinion 
that  the  bargain  is  a  mere  wager  as  to  the  rate  of  the  wheat  fiars  of  Fife  for  ten  years ; 
that  nothing  was  ever  intended  to  be  delivered  but  money ;  and  that  what  is  said  about 
the  delivery  of  wheat,  whieb,  from  scarce  any  beginning  in  the  missive,  is  so  much 
enlarged  on  in  the  draught,  is  a  mere  colcr  quesUus,  Again,  it  is  not  said  that  either 
Bayne,  Aitken,  or  Christie,  are  dealers  in  buying  or  seUioK  com,  or  that  Mr.  Gibson 
keeps  graoaries  and  clerks  in  thait  line.  Where  was  Mr.  Gibson's  known  establishment 
in  thia  way,  when  this  File  wheat  was  so  obviously  to  be  delivered  that  it  was  not 
thought  necessary  to  mention  the  place  of  delivery  in  the  missive  1  And  certainly 
what  is  80  much  contended  for  in  Aitken's  memorial,  that  it  was  a  prudent  sale  of 
Bayne,  Aitken,  and  Christie's  wheat  for  ten  years,  is  utterly  and  obviously  untenable, 
Had  they  sold  only  what  their  farms  produced  under  a  penalty  against  abstraction,  the 
agreement  would  have  been  good.  But  here  the  sale  (if  it  be  one)  has  no  relation  to 
the  produce  of  their  farms ;  and  instead  of  securing  a  price  of  308.  per  boll  for  it,  they 
became  insurers  to  Mr.  Gibson  of  1000  bolls  at  308.  whatever  the  fiar  prices  be.  In 
Uiia  way  the  bargain  may  become,  in  one  view,  a  mutual  insurance  of  the  market  for 
ten  years,  to  the  extent  of  1000  bolls  per  annum,  without  either  a  broker  to  negotiate, 
or  a  legal  policy  to  sanction  the  transaction.  When  the  case  is  prepared  for  decision,  it 
ought  to  be  thoroughly  considered.  At  present  it  appears  to  the  Lord  Ordinary  in  a 
very  nnfa-  [631]  -vourable  aspect^  as  opening  a  door,  if  sustained,  to  men  of  information 
and  speculation,  for  acquisitions  of  a  new  description  from  the  yeomanry  of  the  country, 
without  the  aid  of  either  purchasers,  clerks,  or  warehouses." 

Shortly  after  this  interlocutor  was  pronounced,  Mr.  Gibson  (9th  Jan.  1809)  raised 
an  action  against  Messrs.  Bayne,  Aitken,  and  Christie,  concluding  for  implement  of  the 
missive  1804,  and  for  payment  of  certain  sums  that  had  become  due  under  it.  The 
cause  was  called  before  Lord  Armadale,  Ordinary,  and  decree  was  obtained  in  absence. 
But  the  defenders  being  reponed  against  this  interlocutor  upon  a  short  representation,  the 
Lord  Ordinary  was  craved  to  remit  the  cause  to  Lord  Meadowbank,  before  whom  the 
former  actions,  arising  out  of  the  mi'^sives,  depended. 

The  interlocutor  of  the  Locd  Ordinary  was,  *'  In  respect  the  parties  in  this  action  are 
not  parties  in  the  process  depending  before  Lord  Meadowbank,  finds  that  there  is  no 
grotmd  for  remitting  this  process  thereto." 

The  defender  reclaimed;  and  pleaded  that,  by  48  Geo.  IIL  c.  151,  s.  9,  there  was  a 
power  by  either  Division,  or  the  Lord  Ordinaries  thereof,  to  remit  oh  cordtngerUtam ; 
and  that  the  case  ought  to  be  remitted;  1.  Because  the  question  devolved  in  both  actions 
was  the  validity  of  the  missive  8th  December  1804.  There  was,  therefore,  a  clear  con- 
tingency of  matter  in  these  processes ;  and  the  rule  was  to  remit  the  cause  which  came 
last  into  Court  to  those  which  are  previously  depending.  One  of  the  parties,  likewise, 
Mr.  Aiken,  was  the  same  in  both  processes.  2.  A  remit  was  necessary  to  prevent  the 
possibility  of  opposite  decisions  being  pronounced  by  the  two  divisions  of  the  Court, 
with  respect  to  the  validity  of  the  same  writing,  and  the  import  of  the  same  transaction. 
The  pursuer  answered,  That  he  was  entitled  to  chuse  the  Lord  Ordinary  and  the 
Division  of  the  Court  by  which  his  cause  was  to  be  decided.  To  authorise  a  remit  on 
the  moticm  of  the  defender,  on  the  ground  of  contingency,  it  is  necessary  that  the  parties 
be  the  same  as  in  the  process  to  which  the  remit  is  made  ;  or,  at  least,  that  the  pursuer 
be  a  party  in  both.  The  pursuer,  Mr.  Gibson,  was  not  a  party  to  the  conjoined  processes 
to  which  the  remit  was  craved,  and  a  judgment  in  these  would  not  in  any  way  affect 
Um.  It  was  not  enovgh  that  the  same  point  occurred  in  both  processes,  and  might  be 
debated  at  the  same  time  in  both  Divisions.  This  necessarily  resulted  from  two  inde- 
pendent and  supreme  cumulative  jurisdictions ;  and  it  never  could  be  maintained  that 
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processes  having  different  parties,  but  involving  the  same  point  of  law,  were  on  that 
account,  to  be  remitted  from  one  Division  of  the  Court  to  the  other.  To  Mr.  Gibson 
all  the  parties  in  the  conjoined  processes,  being  only  assignees  of  the  original  parties  to 
his  missive,  were  strangers.  Contingency  was  constituted  by  the  legal  effect  of  the 
decree  in  the  process,  and  not  by  the  media  concludendi,  or  arguments  of  the  parties. 
In  the  present  instance,  although  the  arguments  might  be  the  same,  the  grounds  of  the 
action  were  different  as  well  as  the  parties.  The  pursuer  could  not  [632]  by  any  means 
be  interested  in  these  actions;  because  they  proceeded  on,  and  libelled  missives  to  which 
he  was  not  a  party,  although,  perhaps,  the  validity  of  the  missive,  upon  which  his  action 
was  raised,  might  be  indirectly  involved  and  discussed. 

A  majority  of  the  Judges  concurred  in  observing  that,  before  an  action  was  brought 
into  Court,  it  must  be  considered  as  a  matter  of  pure  indifference  whether  it  was  to  be 
litigated  before  the  one  or  other  Division  of  the  Court :  That,  however,  after  a  question 
had  depended  in  Court,  and  been  partly  discussed,  the  case  was  altered,  and  an  interest 
arose  by  which  the  parties,  in  contingent  causes,  were  prompted  to  avoid,  or  resort  to 
a  certain  Lord  Ordinary  or  Division,  according  to  the  nature  or  tendency  of  the  inter- 
locutor or  opinions  which  might  have  been  pronounced  :  That  the  clauses  in  the  statute 
48  Geo.  III.  c.  151,  s.  9,  reserving  the  powers  which  formerly  existed  to  remit  ob  con- 
tingentiam  were  intended  to  prevent  the  inconveniencies  which  necessarily  resulted  from 
the  interest  of  litigants,  and  which  were  increased  by  the  creation  of  two  independent 
and  supreme  civil  jurisdictions,  from  whom  might  perhaps  go  forth  opposite  decisions 
on  the  same  questions :  That  the  actions  depending  before  Lord  Meadowbank,  although 
proceeding  on  missives,  different  from  that  on  which  Mr.  Gibson  pursued,  necessarily 
involved  the  question  of  the  validity  of  that  missive :  That  the  same  point  of  law 
and  the  same  contract  was  the  subject  of  discussion  in  both  processes :  That  the  same 
point  of  law  arising  out  of  different  cases,  and  different  writs  and  evideats,  might  be 
debated  at  the  same  time  in  the  different  Divisions  of  the  Court ;  but,  in  this  case,  the 
same  point  and  the  same  evident  were  involved :  That,  besides,  in  the  process  before 
Lord  Meadowbank,  Mr.  Gibson  had  been  ordered  to  be  called  as  a  party,  and  he  could 
not  be  permitted  to  avoid  this  order  by  bringing  the  present  action. 

The  interlocutor  of  Court  (23d  January  1810)  was,  "  Alter  the  interlocutor  reclaimed 
against ;  and  remit  to  Lord  Armadale  to  remit  the  present  action  to  the  processes  depend- 
ing before  Lord  Meadowbank,  in  the  Second  Division,  betwixt  Messrs.  Aiken,  Clark, 
and  Callender,  there  to  be  discussed  ob  contingentiam,** 


No.  176.        F.C.  N.S.  L  535.     25  Jan.  1810.     Idt  Div.— Lord  Hermand. 

Mrs.  Janet  Palmer,  Pursuer. — Alex.  Maconochie  et  jTAo.   W.  BairdL 

Andrew  Bonnar  and  Others,  Defenders. — Oeo,  Cranstoun  et  John  Clerk. 

* 

Husband  and  Wife, — A  postnuptial  contract  found  not  revocable  by  the  wife  after  the 
death  of  the  husband,  though  it  was  contained  in,  and  formed  part  of  a  voluntary  con- 
tract of  -separation,  and  though  it  excluded  the  wife  from  her  legal  provisions,  and 
these  were  more  valuable  at  the  time  of  the  husband's  death  than  the  provisions  of 
the  contract  in  her  favour. 

In  the  year  1802,  John  Bonnar,  Solicitor  of  Excise,  acknowledged  Janet  Palmer  to 
be  his  lawful  wife.  It  did  not  appear  that  she  brought  him  any  fortune  whatever.  In 
the  year  1806  a  contract  of  separation  was  entered  into  by  these  parties.  The  words  of 
this  contract  were  as  follows  : — **Il  is  contracted,  and  finally  ended  between  John  Bon- 
nar, Esq.,  Solicitor  of  Excise  for  Scotland,  on  the  one  part,  and  Janet  Palmer,  his  wife^ 
on  the  other  part,  in  manner  following :  that  is  to  say,  the  said  parties  considering  that, 
for  some  time  past,  a  variety  of  circumstances  have  occurred  which  have  had  the  effect 
to  disturb  that  harmony  which  ought  to  subsist  between  persons  living  in  the  married 
state,  and  render  it  prudent  and  necessary  for  their  comfort  to  live  separately  from  each 
other,  have  resolved  on  a  separation  on  the  following  terms  and  conditions  :  Therefore 
the  said  John  Bonnar  hereby  binds  and  obliges  himself,  his  heirs  and  executors,  and 
successors,  to  make  payment  to  the  said  Janet  Palmer  yearly  and  termly,  for  her 
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fieparate  maintenance  and  aliment,  of  an  annuity  of  L.  150  sterling,  at  four  terms  in  the 
year,  Martinmas,  Candlemas,  Whitsunday,  and  Lammas,  hy  equal  portions,  during  the 
life  of  the  said  Janet  Palmer,  and  her  continuing  to  live  8e{)arately  from  her  said  hus- 
band, beginning  the  first  term's  payment  of  L.37,  10s.  sterling  per  advance,  as  at  the 
term  of  Martinmas  last  for  the  quarter  now  current,  and  the  next  term  of  payment  at 
Candlemas  1807,  for  the  quarter  immediately  following,  and  so  on  yearly,  quarterly,  and 
termly,  daring  the  natural  life  of  the  said  Janet  Palmer,  and  [636]  her  continuing  to 
live  separately  from  her  husband  as  aforesaid,  with  interest  of  each  term's  payment  from 
and  after  the  period  it  shall  become  due  till  payment,  a  fifth  part  more  of  each  quarter's 
payment  of  penalty  in  case  of  failure;  and  for  the  said  John  Bonar's  punctual  payment 
of  the  said  annuity  quarterly  as  above  specified,  with  interest  and  penalty  as  above- 
mentioned,  Andrew  Bonar,  Esq.,  banker  in  Edinburgh,  and  John  Tawse,  Esq.,  writer 
lliere,  hereby  bind  and  oblige  themselves,  conjunctly  and  severally,  their  heirs, 
executors,  and  successors,  as  cautioners,  sureties,  and  full  debtors,  with  and  for  the  said 
John  Bonar,  which  annuity  shall  be  payable  to  the  said  Janet  Palmer  alone,  and  re- 
ceipts granted  by  herself  therefor,  from  time  to  time,  shall  be  sufficient  discharges  here- 
oi  Declaring  always,  that  in  case  the  said  Janet  Palmer  shall  survive  her  said  husband, 
and  that  she  as  his  widow,  shall  be  found  entitled  to  an  annuity  or  pension  from  the 
Incorporation  of  the  Officers  of  Excise  in  Scotland ;  then,  and  in  that  event,  the  pro- 
vision, annuity,  or  pension,  so  to  be  received  by  her,  shall  be  imputed  and  held  in  ex- 
tinction jtto  taniOj  of  the  foresaid  annuity  of  L.150  sterling;  and  the  balance  only  of  the 
said  annuity  of  L.150  sterling,  after  deduction  of  the  above  provision,  annuity,  aliment, 
or  pension,  so  to  be  received  by  her  from  the  said  Incorporation,  shall  be  exigible  from 
the  heirs  of  the  said  John  Bonar ;  it  being  hereby  declared  to  be  the  intention  and 
meaning  of  the  said  parties,  that  the  said  Janet  Palmer  shall  be  entitled  to  an  annuity 
of  L.150  including  the  pension,  provision,  or  annuity,  she  may  receive  from  the  said 
Incorporation.  Declaring  also,  that  the  said  annuity  is  merely  alimentary,  and  can 
neither  be  assigned,  discharged,  or  affected,  by  any  deeds  or  acts,  legal  or  voluntary,  to 
be  done  or  granted,  or  debts  to  be  contracted  by  the  said  Janet  Palmer.  Declaring  also, 
that  the  above  annuity  of  L.150  sterling,  with  the  furniture  of  a  house  which  the  above 
John  Bonar  has  given  to  the  said  Janet  Palmer,  shall  be  held  in  full  satisfaction  of  all 
daim  of  moveables,  terce  of  lands,  jvs  relietce,  or  other  claim  which  the  said  Janet 
Palmer  or  her  nearest  of  kin  could  have  or  demand  from  the  said  John  Bonar  or  his 
representatives,  in  and  through  the  decease  of  the  said  John  Bonar  in  any  manner  of 
way  whatever,  the  good  will  of  the  said  John  Bonar  being  always  excepted  ;  and  also, 
with  the  exception  of  the  household  furniture  now  given  to  the  said  Janet  Palmer  by 
her  said  husband,  which  is  hereby  declared  to  be  at  her  absolute  disposal,  either  during 
her  life,  or  by  any  testamentary  deed,  without  the  consent  of  her  said  husband ;  and 
-declaring  also,  that  in  case  the  said  Janet  Palmer  shall,  out  of  the  said  annuity,  be  able 
to  save  any  money,  the  same  is  hereby  declared  to  be  her  own  absolute  property ;  and 
that  she  may  test  the  same  to  any  person  or  persons  she  may  think  proper,  without  the 
consent  of  her  said  husband,  who  hereby  renounces  hia  jus  mariti  therein,  or  any  share 
thereof  competent  to  him  or  his  nearest  of  kin,  on  account  of  his  or  her  death,  any  man- 
ner of  way :  For  the  which  causes,  and  on  the  other  part,  the  said  Janet  Palmer,  here- 
by binds  and  obliges  herself,  forthwith  to  withdraw,  absent  herself,  and  live  separately 
from  her  said  [537]  husband  and  his  family,  during  their  joint  lives,  and  not  to  intrude 
herself  into  his  house  or  place  of  residence,  or  trouble  or  molest  him  or  his  family,  or 
servants,  in  any  manner  of  way  whatever ;  and  also,  she  hereby  accepts  of  the  foresaid 
annuity,  settled  on  her  in  manner  above  mentioned,  in  full  of  all  claim  of  separate 
aliment^  board,  clothes,  or  other  necessaries,  and  expences  of  all  kinds,  which  she  can 
demand  by  law  from  her  said  husband  as  his  wife,  during  their  joint  lives,  or  afterwards 
•during  her  natural  life,  or  which  she  or  her  nearest  in  kin  could  ask,  claim,  or  demand, 
in  and  through  her  decease,  or  the  decease  of  her  said  husband,  any  manner  of  way 
whatever;  and  she  hereby  exoners  and  discharges  her  said  husband  or  his  represen- 
tatives, of  all  claim  for  her  share  cf  goods  in  communion,  terce  of  lands,  jus  reHctce^  and 
aU  other  claims  whatever,  which  may  be  competent  to  her  or  her  nearest  of  kin,  against 
her  said  husband  or  his  representatives,  in  and  through  his  or  her  decease,  any  manner 
•of  way  whatever ;  excepting  always  the  annuity  provided  to  her  as  above  mentioned  : 
And  farther,  the  said  Janet  Palmer  hereby  binds  and  obliges  herself,  not  to  contract  or 
lake  any  debts  or  sums  of  money  upon  any  account  or  pretence,  which  can  in  any 
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manner  of  way  affect  or  burden  her  said  husband  or  his  means  or  estate,  or  become  ^e 
foundation  of  any  legal  demand  upon  him,  and  to  observe,  fulfil,  and  perform  the  whole 
of  her  part  of  the  premises,  under  the  penalty  of  L.100  sterling,  over  and  above  per- 
formance :  And  further,  it  is  hereby  declared,  that  all  execution  necessary,  sbaU  pass 
against  the  obligants  above  named,  upon  these  presents,  for  payment  of  the  annuity 
above  mentioned,  at  the  instance  of 

for  behoof  of  the  said  Janet  Palmer :  And  lastly,  each  of  the  said  parties  hereby  paar 
from  and  renounce  any  action  of  adherence,  or  of  aliment,  competent  by  law,  at  the 
instance  of  either  of  them  against  the  other,  and  whole  effect  thereof ;  and  in  ease  any 
such  process  shall  be  raised  or  intended,  these  presents  shall  afford  an  effectual  defence 
for  dismissing  the  same." 

On  the  23d  April  1807,  John  Bonar  died. 

Nothing  had  been  done  by  either  party  in  revocation  or  departure  from  this  contiBct 
during  the  life  of  John  Bonar ;  but  after  his  death  his  wife  refused  to  abide  by  it»  and 
brought  an  action  against  Andrew  Bonar  and  others,  brothers  and  sisters  of,  and  repxe«- 
senting  John  Bonar,  claiming  her  ju8  relictce.  In  defence,  they  pleaded  the  contact. 
The  amount  of  the  fortune  which  John  Bonar  had  at  the  time  of  the  contract,  or  of  hie 
death,  was  not  ascertained.  The  latter  was,  however,  admitted  to  be  L.5273,  Is.  dd. 
and  though  it  was  said  by  the  pursuer  to  be  larger,  no  specific  averment  was  made  od 
that  subject 

The  interlocutor  of  the  Lord  Ordinary  was,  *'  In  respect  the  contract  produced  is  oe 
bar  to  the  pursuer's  legal  claims ;  therefore  finds  her  entitled  to  these  claims ;  repek  tie 
defences ;  and  ordains  the  defenders  to  give  in  a  condescendence  of  the  effects  belongiiig 
to  the  deceased  John  Bonar  at  the  time  of  his  death,  and  that  against  next  calling.^ 

[638]  On  a  representation  and  answers,  his  Lordship's  interlocutor  was : — ' 
it  admitted  in  the  deed  founded  on  by  the  representera,  that  the  respondent  was  the 
lawful  married  wife  of  the  deceased  John  Bonar:  Finds  it  therein  stated,  that  for 
some  time  past  circumstances  had  occurred  to  disturb  the  harmony  that  ought  to  flubtiat 
between  persons  living  in  the  married  state,  so  that  a  separation  was  prudent  and 
necessary :  Finds,  that  upon  this  narrative  the  said  John  Bonar  binds  and  obligaa 
himself,  his  heirs,  executors,  and  successors,  to  pay  the  respondent  an  annuity  of  L..1«M> 
sterling,  during  her  life  and  their  continuing  to  live  separately ;  and  that  two  gentleoieii 
became  cautioners  for  the  said  John  Bonar's  punctual  payment  of  the  said  annuity, 
without  mention  of  his  representatives :  Finds,  that  from  the  said  annuity,  deduction 
was  to  be  made  of  any  provision  to  be  received  by  the  respondent  from  the  ezoiae 
corporation :  Finds,  that  in  this  deed,  though  falling  to  be  considered  as  a  voluntary 
contract  of  separation,  there  are  introduced  clauses  by  which  the  respondent  is  made  to 
renounce  all  claim  of  moveables,  terce  of  lands,  and  jus  rdtetcBj  competent  to  her  upon 
her  husband's  death;  and  that  it  concludes  with  an  obligation  upon  both  parties  te 
renounce  any  action  of  adherence,  or  aliment,  by  law  competent  to  either,  and  that  the 
said  deed  shall  furnish  an  effectual  defence  against  such  action:  Finds,  that  it  wae 
nevertheless  competent  to  either  party  to  revoke  the  deed,  even  after  the  death  of  the 
other,  in  so  far  as  it  constituted  a  voluntary  separation :  Finds,  that  the  representeie 
have  not  condesceadisd  upon  any  onerous  consideration  given  to  the  respondent  for 
executing  said  deed,  nor  shewn  that  the  annuity  therein  contained  was  adequate  to  the 
estate  heritable  or  moveable  of  the  said  John  Bonar ;  refuses  the  desire  of  the  repre* 
sentatioD,  and  adheres  to  the  interlocutor  represented  against." 

The  defenders  reclaimed ;  and  their  petition  was  answered. 

Argument  for  petitioners. 

The  contract  in  question  contains  two  distinct  things,  1st,  a  contract  of  separation 
2dly,  a  postnuptial  contract  settling  the  interest  on  dissolution  of  the  marriage^  of 
parties  who  had  not  executed  any  antenuptial  contract.  Now,  whether  the  first  of  these 
can  be  revoked  to  any  effect,  after  the  death  of  the  one  party,  may  be  doubted ;  but,  at 
any  rate,  the  revocability  of  this  contract  cannot  render  revocable  the  other,  which  is  of 
a  different  nature.  That  it  is  not  to  be  supposed  that  the  latter  is  to  be  invalidated 
merely  by  being  in  bad  company.  It  must  stand  on  its  own  basis,  and  be  considered 
separately  and  independently,  with  a  view  to  its  own  nature.  A  postnuptial  contiaet 
of  marriage  is  not  revocable  unless  it  can  be  said  to  be  materially  and  grossly  unequal, 
and  then  only  in  so  far  as  it  is  so  unequal — 30th  January  1750,  Macpherson  against 
Graham. — 22d  November  1769,  Stewart  against  Mitchell. — Diet,  vol.  i.  p.  410. — IStli 
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Feb.  1664,  Countees  of  Oxford  against  the  Yiaconnt,  Gilmour, — 26th  January  1669, 
Ciiisholm  against  Lady  Brae,  Stair. — 22d  Dec.  1758»  Maclellan  against  executors  of 
Hawthorn,  Diet.  vol.  [639]  iii.  p.  286.  The  case  of  Maclellan  against  the  executors  of 
Hawthorn,  22d  Dec.  1758,  if  the  original  report  of  it  in  the  Facnlty  Collection  be 
lix^ed  to,  will  be  found  nowise  adverse  to  this  proposition,  being  a  case  of  pare  donation 
ky  the  wife.  The  same  remark  applies  to  the  cases,  Watson  against  executors  of 
Gordon,  17th  June  1774,  and  Scott  against  Lady  Cnuistoun.  The  case  of  Cramond 
against  Allan  relates  to  a  voluntary  separation  only,  and  that  revoked  during  the  life 
of  both  parties. 

In  Uie  present  case  it  is  impossible  to  say  that  there  was  any  inequality  in  the 
contract.  The  respondent  brought  no  fortune  to  her  husband.  She  had  no  certainty 
of  succeeding  to  any  considerablie  part  of  his  fortune ;  since  he  might  have  spent  it,  or 
tamed  it  into  land,  of  which  she  would  have  had  but  a  terce  of  the  rent ;  or  into  bonds 
bearing  interest,  to  which  her  legal  rights  would  not  have  extended  at  all.  She  had 
therefore  great  reason  to  be  satisfied  with  the  contract,  which  secured  to  her  an  annuity 
bearing  a  proportion  to  his  fortune,  fully  as  great  as  the  provisions  of  widows  generally 
do  to  the  fortunes  of  their  husbands.  Accordingly,  she  accepted  this,  when  separating 
from  her  husband,  when  perfectly  free  from  his  influence,  and  with  the  advice  of  her 
own  friends  and  men  of  business.  Such  a  contract  is  in  no  degree  a  donatio  on  her 
part,  or  revocable. 

Argument  for  respondent. 

L  The  deed  does  not  contain  two  distinct  parts  or  contracts,  but  is  one  contract  of 
separation.  All  the  provisions  of  it  are  i^elatiye  to  this  main  object  of  it,  and  are 
nothing  else  but  the  terms  and  conditions  of  separation.  On  the  observance  of  the 
^reement  of  separation  they  were  all  to  depend.  If  that  was  departed  from,  the  other 
provisions  were  all  intended  and  expressed  so  as  to  become  void.  If  either  party  should 
insist  for  adherence,  it  is  obvious  that  her  right  of  annuity  for  life  ceased.  Nor  is  it 
poBsil^e  to  separate  the  settlement  upon  the  respondent,  after  dissolution  of  the 
marriage,  from  the  rest  of  the  contract,  or  hold  it  to  be  obligatory  by  itself,  though  the 
rest  were  vacated.  The  deed  is  not  framed  in  such  a  manner  as  to  admit  of  such  a 
separation ;  for  the  grant  and  acceptance  of  the  annuity  are  considerations  for  which  the 
parties  bind  themselves  to  the  separation,  and  the  separation  is  a  consideration  for  which 
they  grant  and  accept  the  annuity.  If,  therefore,  the  agreement  of  separation  was 
revocable  by  either  party,  it  follows  that  the  settlement  on  the  respondent  was  also 
veTOcable.  But,  if  revocable,  it  was  in  fact  a  nonentity.  It  appears  quite  unintelligible, 
and  an  absolute  contradiction  in  terms,  to  say  that  a  postnuptial  contract  should  subsist 
for  regulating  the  rights  of  parties  at  the  dissolution  of  a  marriage,  the  force  of  which 
contract  during  the  marriage  could  at  any  time  be  destroyed  by  the  will  and  pleasure  of 
either  of  the  contractors.  The  very  object  of  a  postnuptial  contract  of  marriage,  is  to 
settle  these  rights  in  such  a  manner,  that  neither  of  the  parties  shall  afterwards  alter 
them,  and  more  especially  to  make  a  certain  provision  for  the  wife,  which  neither  the 
knsband  nor  his  subsequent  creditors  may  have  it  in  their  power  to  affect.  If  a  post- 
■nptial  or  any  other  deed  aflecting  the  interests  of  a  mar-  [640]-  ried  pair  is  framed  in 
each  a  manner  as  to  be  revocable  during  the  subsistence  of  the  marriage,  it  is  in  truth 
no  contract  at  all,  but  a  mere  voluntary  settlement,  creative  of  no  obligation,  and  which 
may  be  departed  from  at  any  time.  It  is,  in  this  respect,  on  a  level  with  a  common 
donatio  inter  virum  et  uscorem.  Now,  it  is  settled  law,  that  in  case  of  such  a  donatio, 
the  donor  may  revoke  not  only  during  the  marriage,  but  after  its  dissolution,  even 
althoogh  the  donee  had  died  in  the  faith  that  the  donation  was  not  to  be  recalled.  It 
was  so  found  expressly  in  the  case  of  Glassford  against  Dawling,  22d  March  1634, 
Durie^  and  in  that  of  Inglis  against  Lowry,  15th  December  1676,  Stair,  not  to  mention 
man  J  others  of  a  more  recent  date.  The  case  of  Forbes  against  Aberoethy,  12th 
February  1713,  affords  the  only  instance  where  a  case  similar  to  the  present  appears  to 
have  been  tried,  and  it  was  decided  agreeably  to  the  reasoning  of  the  respondent. 

II.  Supposing  the  provisions  relative  to  the  dissolution  of  the  marriage  could  be 
viewed  separately,  still  the  agreement  containing  them  is  revocable  as  a  donatio  inter 
virum  et  itxorem ;  since,  by  that  agreement,  the  respondent  accepted  of  much  less  than 
ahe  could  otherwise  have  got.  For  Mr.  Bonar's  whole  fortune  was  moveable ;  and  it  is 
not  to  be  supposed  that  he  would  have  altered  its  nature,  merely  in  order  to  disappoint 
kis  vrifs's  legal  provisions.     Indeed,  if  the  husband's  power  of  doing  that  were  admitted 
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as  a  good  argument  in  support  of  agreements  by  the  wife  to  give  up  her  legal  claims,  no 
postnuptial  contract,  or  deed,  in  that  form,  ever  could  be  held  to  be  unequal,  since 
every  husband  is  equally  possessed  of  that  power  to  the  full  extent 

The  Court  were  divided. 

The  Lord  President  and  the  majority  of  the  Court  expressed  their  opinion,  That 
the  principal  object  of  the  parties  in  the  contract  certainly  was  the  separation  daring 
their  joint  lives.  That,  at  the  same  time,  there  was  nothing  to  hinder  them  from 
regulating  the  rights  of  the  wife  after  the  death  of  the  husband,  by  provisions  inserted 
into  the  same  deed,  or  from  rendering  those  provisions  independent  of  the  agreement  of 
separation.  That  a  contract  of  separation  might  be  made  to  contain  a  distinct  settle- 
ment after  termination  of  the  marriage  by  death,  as  a  contract  of  marriage  might  be 
made  to  contain  a  distinct  agreement  for  an  aliment  in  case  of  separation.  That  such 
agreements  of  separation,  though  void  or  voidable,  would  not  vitiate  other  distinct 
contracts  of  a  different  nature,  which  were  in  their  company.  That,  on  this  general 
proposition,  the  argument  of  the  petitioner  was  well  founded.  But  that  there  was  much 
difficulty  in  the  application  of  this  proposition  to  the  present  case ;  for  whatever  the 
parties  had  possessed  the  power  of  doing,  it  did  not  appear  that  in  this  case  they 
actually  had  made  a  contract  of  provision  for  the  wife  after  the  husband's  death,  of  such 
a  kind  as  could  be  divided  from  the  contract  of  separation :  That,  in  particular,  the 
annuity  provided  to  the  wife  was  just  one  annuity  to  commence  on  the  separation,  and 
to  depend  upon  that  event  taking  place  and  being  adhered  to.  That,  to  be  sure, 
[541]  this  annuity  was  provided  to  continue  after  the  death  of  khe  husband,  but  it  was 
not  easy  to  say  that  this  was  a  distinct  and  independent  agreement,  or  that,  if  the 
separation  had  been  departed  from,  the  whole  provisions  in  favour  of  the  wife  must  not 
have  fallen.  That,  therefore,  it  rather  appeared  the  agreement  of  settlement  after  the 
death  of  the  husband  was  equally  liable  to  revocation  as  the  rest  of  the  contract  of 
separation  from  which  it  could  not  be  divided. 

But  that,  there  still  remained  in  the  case  another  question,  and  a  question  of  a  more 
general  and  more  important  nature,  viz.  Whether  a  contract  of  separation,  not 
revoked  during  the  lives  of  the  parties,  could,  after  the  death  of  one  of  them,  be 
revoked  by  the  survivor?  Tliat  it  would  seem  there  had  not  hitherto  been  much 
occasion  for  deciding  this  question,  probably  because  separations  had  not  been  very 
numerous  in  this  country;  and  because  in  general  the  effects  of  such  contracts  had 
ceased  with  the  termination  of  the  marriage  by  death,  so  that  the  surviving  party  had 
no  interest  to  revoke.  But  that,  in  this  case,  there  did  not  exist  such  an  interest,  and 
there  might  arise  such  interests  in  cases  of  which  the  frequency  was  but  too  rapidly 
increasing,  so  that  it  was  necessary  the  law  on  the  subject  should  be  determined.  That 
contracts  of  separation  did  not,  contain  any  express  power  of  revocation;  on  the 
contrary,  they  were  in  form  and  ex  facie  irrevocable.  But  then  law  gave  to  the  parties 
a  power  of  revocation,  in  spite  of  their  own  agreement  to  the  contrary :  That  this  legal 
rule  rested  on  the  reason  that  separation  was  contrary  to  the  duties  of  the  married  state, 
of  which  the  object  was  that  the  parties  should  live  together :  That,  for  the  attainment 
of  this  object,  law  allowed  either  party  to  revoke  expressly,  and  even  held  the  contract 
of  separation  voided,  ipso  faeto^  if  they  actually  came  together  again.  But  that  it  did 
not  appear  this  rule  of  law  could  apply  where  the  reason  of  it  was  inapplicable,  where 
the  parties  would  not,  or  could  not,  live  together.  That  supposing,  for  instance,  one 
party  revoked,  but  yet  refused  adherence,  such  a  revocation  seemed  to  receive  no 
support  from  our  law,  and  there  appeared  to  be  just  as  little  reason  for  giving  effect  to 
a  revocation  made  after  one  of  the  parties  was  dead,  when  all  adherence  was  out  of  the 
question,  when  the  effect  of  the  contract  in  separating  the  parties  had  had  its  full 
completion  and  was  exhausted.  That  supposing  the  revocation  was  made  after  the 
death  of  one  of  the  parties,  by  his  heirs,  it  could  hardly  be  maintained  that  such  a 
revocation  was  effectual,  and  if  that  could  not  be  maintained,  it  was  not  easy  to  suppose 
that  the  power  of  revocation  could  then  be  indulged  to  the  other  party  against  those 
heirs.  That,  therefore,  as  in  this  case  no  revocation  of  the  contract  of  separation  had 
been  made  during  the  lives  of  the  parties,  it  could  not  be  revoked  now  by  the  wife 
surviving;  and  therefore  the  agreement  of  provision  for  her  after  the  death  of  her 
husband,  though  implicated  with  the  contract  of  separation,  was  not  now  revocable  on 
that  account 

That  still  it  might  in  itself,  as  a  postnuptial  contract,  be  revocable ;  it  might  be  held 
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donatio  inter  virum  et  uxorem,  if  it  was  in  its  own  nature  grossly  unequal.  But  that 
from  what  appeared  as  to  the  fortune  of  John  Bonar,  there  was  no  reason  to  say  that  it 
was  so.  That  an  annuity  of  L.150  a-year  was  far  from  a  very  unreasonable  provision 
for  the  wife  of  a  man  worth  only  L.5000,  or  a  little  more ;  and  no  specific  averment 
[5423  had  been  made  as  to  the  excess  of  Bonar's  fortune  above  that  value.  That  to 
auppoee  every  settlement  unequal  by  which  a  wife  got  less  than  she  might  draw  by  her 
legal  provisions  affecting  the  actual  state  of  her  husband's  fortune  at  the  time  of  his 
death,  would  be  quite  unreasonable,  and  at  variance  with  the  universal  understanding 
and  practice  of  the  country.  That  nothing  but  some  rare  accident  ever  enabled 
a  woman,  by  her  jus  relicioBy  to  succeed  to  a  full  half  of  her  husband's  whole  estate. 
It  was  universally  the  practice,  and  never  held  unfair,  for  husband's  to  Vest  their  funds 
in  great  part  in  a  form  not  liable  to  this  right. 

The  minority  adopted  the  arguments  of  the  respondent. 

The  interlocutor  of  Court  was,  ''Alter  the  interlocutor  of  the  Lord  Ordinary 
reclaimed  against ;  find  that  Mrs.  Bonar's  provisions  must  be  regulated  by  the  terms  of 
the  contract  of  the  28th  day  of  November  1806;  therefore,  sustain  the  defences, 
assoilzie  the  petitioners  from  the  conclusions  of  the  action  at  the  respondent's  instance, 
and  decern." 

Against  this  interlocutor  the  pursuer  reclaimed  ;  and  her  petition  was  answered. 

The  petitioner,  in  the  first  place,  argued  at  great  length  to  show  that  the  contract  in 
question  was  merely  a  contract  of  separation,  not  containing  any  proper  agreement 
settling  the  rights  of  the  wife,  after  the  death  of  her  husband,  at  all.  On  this  point, 
her  argument  was  special ;  and  the  Court  paid  no  regard  to  it  On  the  point,  Whether 
a  contract  of  separation  could  be  revoked  by  one  spouse  after  the  death  of  the  other, 
it  was  ai^ued, 

For  the  petitioner. 

The  general  rule  is,  that  contracts  of  separation  bona  gratia  may  be  revoked.  By 
our  ancient  law  they  were  altogether  null,  11th  February  1634,  Drummond.  After- 
wards, they  were  sustained,  but  still  held  to  be  revocable,  6th  February  1666, 
Livingstone,  12th  February  1713,  Forbes  against  Abernethy,  Forbes,  The  petitioner 
might  quote  many  other  decisions  to  the  same  effect.  They  are  effectual  indeed  until 
they  are  revoked,  and  they  are  not  revocable  quoad  bygones.  But  this  is  the  only 
countenance  they  have  hitherto  received  from  our  law. 

It  ia  therefore  indisputable  that  the  petitioner  was  entitled  to  revoke  this  contract 
at  any  time  in  her  husband's  life;  and  the  only  question  is,  Whether  she  is  now 
entitled  to  revoke  after  his  death  1  It  is  said  she  cannot,  because  law  sustains  such  a 
revocation  only  for  the  sake  of  co-habitation.  But  there  is  no  authority  for  this 
doctrine.  A  contract  of  separation  bona  gratia  has  never  yet  in  any  instance  been 
sustained  against  revocation,  excepting  as  to  bygones.  On  the  contrary,  it  has  been 
found  that  it  may  be  revoked,  merely  because  the  aliment  is  too  small,  though  the  party 
revoking  refuse  to  cohabit,  28th  November  1797,  Lawsou  against  M^Culloch. 

[543]  For  respondent. 

It  is  quite  insufficient  to  say  that  instances  cannot  be  produced  where  a  contract  of 
separation  had  been  sustained  against  a  revocation  made  after  the  death  of  one  of  the 
parties.  It  lies  with  the  petitioner  to  show  that  such  a  revocation  of  such  a  contract 
has  been  sustained,  since  the  presumption  is  in  favour  of  a  contract  ex  facie  irrevocable, 
that  it  is  in  law  irrevocable,  unless  the  contrary  can  be  shown.  And  when  to  this  it  is 
added*  that  the  reason  why  revocation  is  admitted  in  those  cases  where  it  does  appear 
that  law  adnuts  it,  has  no  application  to  the  revocations  in  question,  the  argument 
against  sustaining  them  is  complete.  The  case  of  Lawson  is  not  at  all  in  point.  In 
that  case,  the  wife  did  not  merely  revoke  a  contract  of  separation,  but  she  brought  an 
action  for  perpetual  separation  a  mensa  et  toro,  and  a  separate  aliment  on  grounds  of 
maltreatment  by  her  husband ;  and  all  that  was  found  was  that  from  this  action  she  was 
not  precluded  by  a  bona  gratia  contract  of  separation.  It  is  plain  that  no  other  decision 
could  be  given,  for  the  husband  had  the  power  of  revoking  the  voluntary  contract  duriug 
their  joint  lives;  and  therefore  it  was  still  necessary  for  her  to  obtain  a  judicial 
separation. 

On  the  other  hand,  the  case  of  Qibb  against  Millar,  Hth  March  1634,  Durie^  is  in 
favour  of  the  respondent,  and  it  is  in  point ;  for  in  that  case  it  is  evident  that  there  had 
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been  a  separation,  and  that  the  contract  was  a  contract  of  separation  as  much  as  the 
contract  in  this  case  is. 

All  our  law  writers  are  on  the  same  side;  and  clearly  limit  the  revocability  of 
contracts  of  separation  to  cases  of  cohabitation  renewed  or  offered  to  be  renewed.  Bank, 
b.  i.  tit.  5,  s.  91  and  137,— Ersk.  b.  L  tit.  6,  s.  30. 

The  Court  adhered. 

No.  177.        F.C.  N.S.  I.  544.     26  Jan,  1810.     1st  Kv,— Lord  Bannatyne. 

John  Andeeson,  Pursuer. —  Will,  Boswdl. 

Bolton  andB  arker  and  their  Attorney,  Defenders. 

Process, — Bill  of  suspension  passed  without  caution  when  the  charge  was  upon  a  bill  of 
exchange  due  by  a  company,  of  which  the  suspender  denied  that  he  was  a  partner. 

John  Anderson  of  Leith  was  charged  by  Messrs.  Bolton  and  Barker  of  London,  and 
tbeir  attorney,  to  pay  a  bill  for  L.500  drawn  by  them  on  James  Anderson  and  Co.,  Canon 
Street,  London,  and  accepted  by  that  Company.  The  bill  had  been  protested  in  London, 
transmitted  to  and  recorded  at  Edinburgh,  and  letters  of  horning  issued  on  it  in  usual 
style,  on  which  letters  the  charge  was  given.  John  Anderson  presented  a  bill  of 
suspension,  in  which  he  stated,  "  That  he  is  not,  nor  ever  was  a  partner  of  the  Company 
under  the  firm  of  James  Anderson  and  Company  of  Canon  Street,  London ;  and  that  he 
knew  nothing  of,  nor  ever  had  any  transaction  whatever  with  Bolton  and  Barker  in  hia 
life." 

This  bill  was  presented  without  offer  of  caution,  the  suspender's  friends  (as  he  said) 
alleging  that  it  wa.<$  impossible  for  them  to  be  caution  for  the  whole  debts  of  James 
Anderson  and  Co.  for  all  of  which  he  might  equally  be  charged.  The  Lord  Ordinary 
refused  the  biU,  not  conceiving  the  circumstances  of  the  case  such  as  to  afford  any  reason 
for  passing  it  without  caution.  The  suspender  reclaimed ;  and  particularly  insisted  on 
the  extreme  hardship  of  subjecting  him  to  find  caution  for  the  debts  of  a  Company,  when 
it  was  not  admitted  and  had  not  been  proved  that  he  was  a  partner  of  that  Company. 
He  argued,  that  in  this  way  every  person  whatever  might  be  overwhelmed  with 
diligence,  since  any  person  may  be  alleged  to  be  a  partner  of  any  Company,  and  could 
only  deny  the  fact  and  challenge  a  proof. 

The  Court  remitted  to  the  Lord  Ordinary  on  the  Bills  to  pass  the  biU.^ 


No.  178.         F.C.  N.S.  L  545.     31  Jan.  1810.     2nd  Div.— Lord  Newton. 

DUGALD  Paterson,  PuTsuer. — Greenshidds. 
Adam  Wright,  Defender. —  Wolfe,  Murray,  et  Forsyth. 

Writ — Act  1681,  c,  5. — ^A  letter  of  guarantee  for  past  and  future  furnishings  amongst 
merchants,  held  a  valid  document  to  its  full  extent,  though  neither  holograph  nor 
tested  in  terms  of  the  Act  1681,  c.  5. 

Paterson  had  made  considerable  furnishings  of  cotton-yam  to  Simpson  and  Com- 
pany. When  they  were  in  his  debt  to  a  considerable  amount,  and  still  wanted 
farther  furnishings,  the  following  letter  of  guarantee  was  granted  by  Wright:  *'Mr. 
Dougald  Paterson,  Glasgow. — Sir,  I  hereby  bind  myself  to  see  you  paid  for  whatever 
purchases  of  cotton-yarn  Messrs.  J.  Simpson  and  Co.  have  made  or  may  make  from  you 
for  12  months  to  come  from  this  date.     I  am,  &c.     (Signed)  Adam  Wright." 

Simpson  and  Co.  having  become  bankrupt,  an  action  was  brought  against  Wright  for 
payment  of  the  furnishings.  He  defended  on  various  grounds.  The  letter  was  neither 
holograph  nor  tested  in  terms  of  the  Act  1681.     In  so  far,  however,  as  it  was  a  security 

^  A  similar  decision  was  pronounced  in  the  case  of  William  Carlier  against  Robert 
Davidson,  30th  June  1810. 
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for  future  furnishings,  being  clearly  an  obligation  in  re  mereataria,  no  doubt  was  enteiv 
tained  of  ite  validity,  and  Uie  Lord  Ordinary's  interlocutor  sustaining  it  to  that  extent 
was  aoqaiesced  in.  Considerable  doubt,  however,  arose  whether  it  could  be  held  as  a 
valid  cautionary  obligation  for  the  debt  that  had  been  contracted  previous  to  its  date. 

The  pursuer  pleaded, 

1st,  The  exigencies  of  commerce  require,  and  the  favour  shewn  to  it,  has  granted  an 
exemption  from  the  usual  solemnities  to  mercantile  contracts  and  obligations.  The 
present  transaction  took  place  between  merchants,  and  related  to  merchandize.  It 
cannot  be  disputed  that  the  guarantee  is  effectual  for  furnishings  posterior  to  its  date ; 
and  there  is  no  good  ground  for  dividing  an  obligation  which  is  all  contained  in  one 
sentence.  But  though  it  were  divided,  there  is  no  authority  for  saying  that  a  guarantee 
for  past  furnishings  is  not  an  obligation  in  re  mercatoria.  The  one  is  as  often  granted 
by  merchants  as  the  other ;  and  no  distinction  is  made  in  the  forms.  Had  the  obligation 
been  undertaken  by  a  bill,  as  [516]  often  happens,  the  form  would  have  been  equally 
aimple,  and  the  validity  could  not  have  been  disputed  for  an  instant. 

2.  Supposing  the  distinction  well  founded,  and  that  the  letter,  considered  in  relation 
to  the  prior  furnishings,  is  not  entitled  to  the  privileges  of  a  writing  in  re  mercaioric^  it 
is  nevertheless,  an  effectual  obligation.  Writing  is  not  essential  to  the  constitution  of  a 
cautionary  obligation,  although  such  obligation  can  only  be  proved  by  the  writing  or  oath 
of  the  x>Arty.  In  the  Roman  law,  fide  juasio  is  classed  by  every  author  among  the 
verbarum  obligationes.  Prom  the  following  cases  it  clearly  appears,  that  in  our  own  law 
it  ia  the  same,  and  that  writing  is  only  necessary  in  modum  prohationia, — Af]Qeck  against 
Oordon,  26th  November  1580. — 19th  January  1672,  Deuchar  against  Brown. — 
Marism's  Diet.  p.  12,382  and  12,387.—  against  Johnston,  7th  Dec.  1687.— 

Harcars^  No.  804. — Crichton  and  Dowe  against  Sime,  21st  July  1772.  It  only  remains 
to  enquire  by  what  kind  of  writing  the  obligation  is  to  be  proved.  It  may  be  proved 
by  a  holograph  writing  without  dispute,  although  the  statute  1681  makes  no  exception 
in  favour  of  such.  That  statute,  as  its  preamble  bears,  was  enacted  to  guard  against 
foigeiy  and  the  lubricity  of  witnesses  who  had  not  signed.  It  has,  therefore,  never  been 
held  to  apply  to  a  holograph  writing ;  and,  by  parity  of  reasoning,  it  does  not  apply  to 
a  missive  letter  where  the  truth  of  the  signature  is  not  disputed. — 20th  December  1746, 
Fogo  against  Milliken,  Kilk, — Crawford  against  Wight,  16th  January  1739,  KiUc. — 
Palconer,  No.  149. — Neil  against  Andrew,  20th  June  1748,  Kilk. — Henderson  against 
Murray,  5th  December  1765. — and  Brebner,  18th  January  1803. 

3dly,  In  this  case  there  has  been  a  rei  interventua  which  will  give  validity  to  the 
letter.  The  credit  of  Simpson  and  Co.  was  doubtful;  and  had  it  not  been  for  his 
dependence  on  the  letter  of  guarantee,  the  pursuer  would  not  have  gone  on  to  make  the 
extensive  furnishings  which  he  continued  to  do ;  on  the  contrary,  he  would  have  exacted 
payment  of  the  former. 

Answered  for  the  defender : — Under  the  statute  law  of  Scotland,  the  writing 
founded  on  is  unquestionably  null.  It  is  true,  however,  that  practice  has  established 
eertain  exceptions  to  the  rule  laid  dowu  by  the  Act  1681.  These  exceptions  are,  1st,- 
holc^^ph  writings ;  2d,  mercantile  documents.  These  last,  with  which  only  the  present 
question  is  concerned,  derive  their  validity  ex  Jure  gentium^  and  are  not  affected  by  the 
municipal  laws  of  any  particular  state,  because  these  laws  cannot  be  known  to  foreigners. 
Hence  bULs  of  exchange  and  bills  of  lading  were  perhaps  originally  the  only  favoured 
documents,  although  the  privileges  have  been  extended  to  inland  bills,  and  other 
transactiQiis  between  inland  merchants.  Bills  are  always  considered  mercantile,  in 
^ODsequenee  of  their  peculiar  form  and  origin  ;  but  where  missive  letters  are  used,  they 
fall  under  the  lex  7nercaioriay  or  the  municipal  law,  according  to  the  nature  of  the  trans- 
action concluded  by  them.  In  the  present  case,  not  the  form,  but  the  substance  of  the 
obligation  is  to  be  looked  to.  It  is  undoubtedly  a  real  cautionary  obligation  which 
cannot  be  constituted  by  an  informal  missive. — Chricbton  and  Dowe  against  Sime, 
2l8t  July  1772. 

[547]  It  is  not  excepted  from  the  general  rule  by  falling  under  the  lex  mercatoria,, 
neither  being  a  usual  transaction  among  merchants,  nor  (when  it  does  occur)  requiring  that 
dispatch  and  simplicity  necessary  in  their  other  transactions.  One  kind  of  cautionary 
obligation,  it  is  admitted,  comes  under  this  law,  namely,  a  letter  of  credit ;  but  such 
letters  uniformly  relate  to  debts  to  be  contracted  posterior  to  their  date.     But  a  caution- 
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ary  obligation  for  a  debt  previously  due,  and  granted  by  a  party  resident  in  the  same 
toivn  with  the  debtor  and  cautioner,  is  an  obligation  of  a  very  different  nature,  and  not 
to  be  considered  as  falling  under  the  same  law.  It  is  no  mercantile  transaction,  being 
neither  purchase,  nor  sale,  nor  barter,  nor  commission ;  on  the  contrary,  it  ia  a  transac- 
tion which  the  pursuer  has  ample  time  to  reduce  into  a  regular  deed,  and  which  he 
should  be  cautioned  by  the  requisite  solemnities  not  to  enter  into  rashly.  Accordingly^ 
our  law  construes  it  strictly,  and  aifords  relief  to  a  certain  extent  by  the  septennial  pro- 
scription. In  such  a  case,  the  municipal  law  assumes  its  force,  and  effect  must  be  given 
to  the  provisions  of  the  statute,  which  requires  the  solemnities,  not  merely  to  prevent 
forgery,  but  to  guard  men  from  hastily  undertaking  serious  engagements. 

It  is  said  that  a  cautionary  obligation  in  moveables  may  be  constituted  by  consent 
without  writing,  and  may  be  afterwaixls  proved  by  the  writ  or  oath  of  the  party. 
Perhaps  this  may  be  the  case  where  there  has  been  a  rei  interventuSy  where  a  transaction 
has  taken  place  on  the  faith  of  the  obligation.  But  the  genius  of  our  law  being  indis- 
putably hostile  to  cautionary  obligations,  it  lays  down  a  different  doctrine  either  where 
there  has  been  no  rei  interventus  (if,  as  here,  the  money  has  been  previously  advanced 
without  security)  or  where  (as  is  the  case  here  also)  it  has  been  pars  corUractus  to  reduce 
the  obligation  into  writing,  in  which  case  it  is  held  not  to  be  completed  till  a  valid  and 
probative  writing  be  executed. 

It  has  been  argued  for  the  pursuer,  that  the  obligations  to  an  improbative  Writing 
are  removed  if  the  granter  does  not  deny  his  subscription ;  some  countenance  had  at  one 
time  been  given  to  this  doctrine  by  a  few  of  the  cases  quoted,  but  after  considerable  dis- 
crepancy in  the  decisions,  the  matter  was  most  fully  argued  by  a  hearing  in  presence, 
and  solemnly  decided  in  contradiction  to  his  plea.  MTarlane  against  Greive,  22d  May 
1790.  In  the  later  cases,  where  an  informal  writing  has  been  sustained,  it  has  only  been 
on  the  ground  of  homologation^  or  rei  interventtui.  This  observation  particularly  applies 
to  the  case  of  Brebner ;  although  it  does  not  sufficiently  appear  from  the  report,  there 
having  been  a  printed  pleading  on  one  side  only. 

Lastly,  the  pursuer  attempts  to  bring  his  case  under  the  description  of  those  where 
there  has  been  a  rei  interventus,  but  there  is  no  ground  for  such  an  argument;  the 
goods  having  been  sold  and  delivered,  and  the  credit  given,  before  the  letter  was 
granted. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — ^'  Finds,  that  the  letter 
founded  on  by  the  pursuer,  is  not  a  letter  in  re  mercaioria,  in  so  far  as  regards  the  fur- 
nishings made  to  Simpson  and  Company,  prior  to  the  date  of  it,  but  is  a  proper  caution- 
ary obligation  for  [648]  payment  of  a  debt  already  due;  finds,  that  the  letter  is  a 
sufficient  guarantee  for  the  subsequent  articles  of  the  account,  which  were  all  famished 
within  twelve  months  of  the  date  thereof ;  finds  the  first  two  articles  of  the  account^ 
furnished  prior  to  the  date  of  the  letter,  amount  together  to  the  sum  of  L.229,  17s.  5d. 
sterling  ;  sustains  the  defences  pleaded  for  the  said  defender,  and  assoilzies  him  from  the 
action,  in  so  far  as  regards  these  two  articles." 

The  pursuer  reclaimed ;  and  his  petition  having  been  answered. 

The  Court  by  the  narrowest  majority,  at  first  adhered  to  the  interlocutor.  The  case 
came  back  on  a  reclaiming  petition,  which,  with  answers,  was  advised  by  a  full  bench. 

Lord  Newton  said  that  he  continued  of  the  same  opinion  which  he  had  formed  as 
Ordinary  in  the  cause.  He  thought  a  cautionary  obligation  for  a  debt  past  due,  an 
obligatio  literarum,  which  is  only  effectual  when  reduced  into  a  probative  writing.  The 
two  cases  reported  by  Lord  Kilkerran  pointed  against  this  doctrine ;  but  he  considered  it 
as  good  law,  ever  since  the  decision  was  pronounced  in  the  case  of  Si  me,  in  which  he 
had  been  counsel.  The  next  question  was.  Whether  this  is  an  obligation  in  re  mercaioria  f 
As  to  the  future  furnishings,  it  certainly  is.  But  in  so  far  as  it  relates  to  past  furnishings, 
it  is  not.  And  there  is  good  ground  for  the  distinction;  because  when  a  guarantee 
intervenes  in  a  present  or  for  a  future  transaction,  there  is  no  time  or  opportunity  for  a 
regular  cautionary  obligation.  But  when  the  debt  is  already  due,  there  is  no  such  haste ; 
and,  by  requiring  a  regular  deed,  the  parties  have  time  to  deliberate.  By  affording  this 
time  to  the  cautioner,  no  creditor  can  be  injured,  because  he  has  already  given  credit  to 
the  debtor  without  security. 

Lord  CuUen  concurred  in  this  opinion. 

Lord  Meadowbank  was  of  opinion,  that  the  interlocutor  of  the  Lord  Ordinary  ought 
to  be  altered.     The  law  of  Scotland  bends  to  the  lex  mercatoria  for  the  facility  of  com- 
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merce ;  and  on  this  principle,  there  is  strong  reason  to  doubt  the  judgment.  A  letter  of 
guarantee  is  as  often  given  on  account  of  a  transaction  finished,  as  on  account  of  future 
furnishings ;  because  a  person  will  often  furnish  no  more  unless  he  is  guaranteed  for 
payment  of  what  he  has  already  advanced.  This  is  done  every  day  by  bills  and  by 
ordinary  letters  in  rebus  mercatoriis  ;  and  it  would  be  most  detrimental  to  commerce  to 
require  regular  writings  in  transactions  of  frequent  occurrence.  ^^  a  bill  which  is 
neither  holograph  nor  tested,  a  cautionary  obligation  might  undoubtedly  have  been  under- 
taken ;  and  there  is  no  very  good  reason  why  it  should  not  by  a  missive  letter.  But 
this  case  is  still  stronger, — of  two  obligations  (one  of  them  confessedly  valid)  both  are 
contained  in  the  same  sentence.  The  second  never  would  have  been  acted  upon  with* 
out  the  first.  It  extended  credit  to  the  future  transactions.  There  is,  therefore,  a  m 
inieroentus.  The  guarantee  of  the  past  was  relied  upon  when  credit  was  given  for  the 
future. 

[649]  Lords  Polkemmet  and  Glenlee  concurred  in  thinking  a  guarantee  for  furnish- 
ings a  transaction  in  re  mereatoria.  There  was  no  other  rule  of  judging  in  the  present  case 
than  to  consider  whether  the  mercantile  dealings  would  have  gone  on  without  it.  It 
rather  appears  they  would  not.  There  was  nothing  more  natural  than  for  a  party  who 
had  made  furnishings,  and  had  hitherto  got  regular  payments,  when  these  payments 
faUed,  to  require  a  guarantee  for  what  he  ha^  already  furnished,  before  he  would  furnish 
any  more. 

The  Lord  Justice-Clerk  said  that  he  concurred  in  the  principle  of  law  with  Lord 
Kewton.  He  thought  that  a  cautionary  obligation  for  a  debt  already  due,  was  an 
chligaiio  liierarum,  which  could  only  be  perfected  by  a  regular  deed.  It  was  not  such  <v 
transaction  in  re  mereatoria,  as  to  require  the  solemnities  of  the  statute  to  be  dispensed 
withy  because  parties  had  abundance  of  time  to  complete  it  in  proper  form;  and  it 
was  the  meaning  of  the  statute,  that  ample  time  for  deliberation  should  be  given  before 
an  obligation  of  the  kind  was  entered  into.  On  that  ground  he  had  at  first  been  in- 
clined to  affirm  the  Lord  Ordinary's  judgment ;  but  on  reconsidering  the  matter,  he  did 
not  think  it  applied  to  the  particular  case.  The  two  obligations  in  the  letter  were  very 
much  interwoven,  and  it  was  doubtful  whether  they  could  at  all  be  separated.  It  was 
matter  of  opinion  whether  without  caution  for  the  past,  the  dealings  would  have  gone 
on.  He  rather  thought  they  would  not.  And  on  the  ground  that  it  was  only  because 
the  past  furnishings  were  secured,  that  the  future  were  given,  he  was  for  altering  the 
interlocutor. 

The  Court  accordingly  altered  their  interlocutor,  and  gave  judgment  for  the  pursuer 
(4th  July  1809) ;  to  this  judgment  they  adhered  on  advising  a  reclaiming  petition  with 
answers,  all  the  Judges  remaining  of  the  opinions  already  delivered. 

[Affirmed  6  Pat,  38,  2  S.R.R.  (H.L.)  512.] 


No.  180.  F.C.  N.S.  L  553.     6  Feb.  1810.     Ist  Div. 

David  Ogilvy,  Pursuer. — Henry  Cockburn. 
Magistrates  and  Town  Council  of  Edinburgh,  Defenders. — David  Cathcart 

Minor — Member  of  Parliament. — A  minor  cannot  vote  in  the  election  of  a  deacon  of  an 

incorporation  of  a  royal  burgh. 
Proof, — ^The  minutes  of  a  meeting  for  such  election  made  by  the  clerk,  found  legal 

evidence  of  what  took  place  there ;  and  a  parole  proof  of  their  being  erroneous  found 

inadmissible. 

At  the  meeting  of  the  united  corporation  of  Wrights  and  Masons  of  the  burgh  of 
Edinburgh,  for  the  election  of  deacons,  the  contest  for  the  deaconship  of  the  wrights  lay 
between  David  Ogilvy  and  James  Brown.  The  minutes  of  the  meeting  bore,  that 
*<  Deacon  Eennie  presented  a  short  leet  given  out  by  the  Town  Council,  from  which  the 
deacon  of  the  wrights  is  to  be  chosen  for  the  year  ensuing,  containing  the  names  of 
David  Ogilvy,  painter,  James  Brown,  wright,  and  Francis  Allan,  sen.,  wright ;  and 
declared,  that  in  case  of  an  equality  of  votes,  he  reserved  his  casting  vote  in  favour  of 
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the  said  David  Ogilvy ;  and  the  rolls  being  called  and  voces  marked  as  said  is,  there 
appeared  105  votes  for  the  9aid  David  Ogilvy,  and  103  in  favour  of  the  said  James 
Brown." 

The  minutes  then  bore  several  protests,  and  in  particular  one  by  Brown  against  four 
of  Ogilvy's  voters  on  account  of  being  minors.  They  bore  then  that  Ogilvy  was 
declared  to  be  elected ;  and  a  protest  by  Brown  against  that  declaration.  Then  followed 
a  protest  in  these  words :  Deacon  John  Paton  protested  and  was  seconded  by  Deacoa 
John  Thin,  that  the  clerk's  return  of  the  state  of  the  votes  was  inaccurate,  as  would  be 
sufficiently  established  by  a  scratiny ;  and  from  the  evidence  of  many  members  of  the 
incorporations  who  had  kept  an  account  of  the  votes,  and  who  agreed  in  making  a 
majority  in  favour  of  the  said  David  Ogilvy  considerably  greater  than  appeared  from 
the  clerk's  return,  and,  therefore,  he  demanded  a  scrutiny ;  and  they  both  took  inetm- 
ments  in  the  clerk's  hands  accordingly ;  to  which  the  clerk  answered,  that  he  had  taken 
down  the  votes  with  the  utmost  fairness  and  accuracy,  in  which  he  was  assisted  and 
checked  by  Mr.  Charles  Broughton,  writer  to  the  signet  and  accountant  in  Edinbu^fi^ 
who  perfectly  agreed  with  him  as  to  the  state  of  the  votes,  and  the  number  of  votes 
[654]  on  each  side ;  besides  which,  several  other  members  of  the  incorporaticms  who 
had  checked  the  votes,  likewise  agreed  in  his  numbers.  That  as  the  state  of  the  votes 
had  been  duly  declared,  and  the  return  made  in  presence  of  the  meeting,  he  considered 
himself  as  functus  quoad  hoc^  and  not  entitled  to  grant  a  scrutiny,  which  could  only  be 
done  by  taking,  the  votes  a  second  time."  The  minutes  did  not  bear  that  upon  this 
declaration  of  the  clerk,  any  further  measures  were  proposed  by  Ogilvy  or  his  friends  at 
that  meeting. 

By  the  sett  of  the  Town  of  Edinburgh,  the  deacons  chosen  by  the  incorporations  one 
presented  to  the  Town  Council  to  be  received ;  and  the  Town  Council  have  power  to 
judge  of  any  objections  that  may  be  stated  to  their  election.  When  the  election  of  the 
deacon  of  the  wrights  came  before  the  Town  Council,  Brown  objected  according  to  his 
protest,  that  four  of  the  persons  who  had  given  votes  for  Ogilvy  were  minors ;  and  this 
objection,  of  which  the  truth  in  point  of  fact  was  not  denied,  the  Council  sustained, 
and  struck  off  those  four  votes.  By  this  means  the  majority  of  votes  came  to  be  for 
Brown. 

But,  on  the  other  hand,  Ogilvy  objected  that  the  statement  of  the  vote  contained  in 
the  minute  was  erroneous,  and  that  in  truth  107  persons  had  voted  for  him,  from  wfaioh 
number,  if  the  four  objected  to  were  deducted,  he  still  retained  103,  a  number  equal  to 
that  of  Brown,  and  then  the  casting  vote  of  Deacon  Bennie  determined  the  election  in 
his  favour.  This  objection  he  offered  to  establish,  not  only  by  the  evidence  of  various 
persons  who  had  noted  down  the  votes,  but  by  the  testimony  of  the  107  voters  them- 
selves. Brown  replied,  that  the  clerk  was  confident  of  his  own  correctness,  and  had 
taken  the  aid  of  Mr.  Broughton,  accountant  in  Edinburgh,  whose  account  of  the  votes 
agreed  with  his. 

The  Council  repelled  this  objection ;  and  declared  Brown  to  be,  and  received  him  as 
deacon  of  the  wrights. 

Ogilvy  presented  a  petition  and  complaint  to  the  Court  of  Session,  complaining  of 
the  decisions  of  the  Council  on  both  points.  This  petition  and  complaint  was  followed 
with  answers  for  the  Magistrates  and  Council,  and  these  by  replies  and  duplies. 

Argument  for  complainer. 

I.  There  is  no  authority  for  refusing  to  minors  the  right  of  voting  for  the  election  of 
a  deacon.  The  only  ground  that  is  assigned  for  this,  is  the  statutes  relative  to  the 
election  of  members  of  parliament,  which  it  is  said  exclude  minors  from  voting  in  such 
elections.  But  the  election  of  a  deacon  is  not  necessarily  even  a  step  in  the  election  of 
a  member  of  parliament  The  deacon  may,  and  most  probably  will  never  vote  in  any 
such  election.  On  the  other  hand,  he  has  other  and  more  appropriate  duties  to  perform 
to  the  craft ;  and  there  seems  no  reason  why  minors  in  the  craft  should  be  deprived  of 
their  vote  in  the  election  of  an  officer  in  whose  duty  they  are  interested.  The  only  case 
quoted  on  the  other  side,  is  that  of  Roger  and  others  against  Henderson.  But  it  appears 
that  in  that  case  there  was  a  positive  agreement,  when  the  minors  were  admitted  to 
exercise  the  trade,  that  they  should  not  vote  in  the  election  of  [565]  a  deacon ;  and  on 
this  fact  much  weight  is  laid  in  the  complaint  in  that  case.  The  point  may  therefore 
be  regarded  as  open ;  and  there  seems  to  be  no  authority  for  depriving  those  persons  of 
their  votes. 
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XL  It  seems  to  be  perfectly  plain  to  common  sense,  that  a  clerk  cannot  possibly 
have  it  in  his  power,  by  his  falsehood  or  error,  to  take  away  the  right  of  the  majority, 
and  bestow  it  on  the  minority.  Suppose  the  mis-statement  to  be  gross  and  notorious, — 
Biippose  for  instance,  half  the  votes  on  one  side  to  be  omitted,  it  seems  unquestion- 
able that  such  an  error  or  falsehood  must  admit  of  correction.  But  if  correction  is  ever 
t9  be  admitted  at  all,  it  seems  impossible  to  deny  that  it  must  be  admitted  in  all  cases 
where  the  proof  of  the  falsehood  or  error  is  certain,  and  that  every  party  who  offers  such 
proof  must  be  allowed  to  bring  it  forward. 

In  this  case  the  proof  is  quite  certain,  for  the  107  persons  who  voted  for  the 
oompJainer  are  condescended  on,  and  their  testimonies  on  this  point  are  free  from  the 
possibility  of  mistake. 

The  only  argument  against  this  is  founded  on  the  maxim  in  aciibus  officii  et  processus 
credendum  est  derico.  But  this  maxim,  in  our  law,  is  not  absolute :  it  only  expresses 
that  the  minutes  of  the  clerk  are  good  and  high  evidence,  but  not  that  they  are  held  to 
be  quite  infallible.  On  the  contrary.  Stair  (b.  iv.  tit.  42,  s.  10)  says,  "  All  acts  or  deeds 
nnder  the  hands  of  the  clerks  of  processes,  are  probative  writs,  and  the  warrants  thereof 
are  presumed ;  yet,  so  as  if  they  be  recently  quarrelled,  the  warrants  thereof  must  be 
produced."  And  to  the  same  effect  is  the  opinion  of  Ershine^  b.  iv.  tit  2,  s.  6.  This  is 
supported  also  by  the  decision  Brown  and  Lauder  against  Burnside,  11th  December 
1695y  FaumtainhaU.  And  the  doctrine  of  the  complainer  is  directly  supported  by  the 
decisions  Stewart  against  Magistrates  of  Edinburgh,  25th  June  1697,  in  which  it  was 
found  that  the  assertion  of  a  town-clerk  in  a  decree  was  not  probative  against  the  Town ; 
and  Philp  and  others  against  Heritors  of  Cruden,  2d  December  1724,  in  which  the 
Conrt  allowed  the  minutes  of  a  Presbytery  to  be  corrected  by  evidence  of  error  ;  and  in 
paiticnlar  by  the  oaths  of  the  clerk  and  other  members  of  the  Presbytery. 

Aigament  for  respondent. 

L  The  rule  of  excluding  minors  from  voting  in  the  election  of  deacons  is,  and  has 
always  been  universal  in  the  customary  constitution  of  every  burgh  in  Scotland ;  and, 
indeed,  is  consistent  with  the  general  rules  of  our  law  in  regard  to  minority.  But 
further,  minority  is  mentioned  in  the  Act  1681,  c.  11,  as  a  sufficient  objection  to 
persons  voting  at  an  election  of  a  member  of  parliament.  The  same  thing  is  declared 
by  the  statute  1707,  c.  8.  And  the  Court  have  uniformly  found  that  a  minor  is  not 
entitled  even  to  be  inroUed,  though  under  an  agreement  that  he  shall  not  vote,  Macleod 
of  Cadboll  against  Gordon  of  Newhall,  December  1768.  This  rule  must  apply  to 
the  election  for  burghs  as  well  as  for  counties,  and  particularly  to  the  primary  exercise 
of  the  bmrgh  election,  viz.  the  election  of  the  deacons  ;  for  it  is  obvious  that  if  minors 
[566]  may  vote  there,  their  vote  must  influence  the  ultimate  election  of  members  of 
parliament.  It  is  accordingly  laid  down  by  WigM^  p.  156,  that  "  It  has  been  expressly 
found  that  no  person  under  the  age  of  twenty-one  years  can  vote  in  any  stage  of  a 
•  borough  election."  And  the  point  was  decided  in  the  case  of  Jaffray  against  the  Town 
of  Stirling,  in  1741,  vide  Kilk,  p.  321 ;  and  also  in  that  of  Rodger  against  Henderson, 
3d  Eehruary  1761,  as  is  clear  from  the  report  of  that  case,  and  particularly  from  the 
interlocutor  containing  the  rcUio  decidendi,  which  is  not  founded  on  any  specialty.  Nor 
has  this  decision  ever  since  been  called  in  question,  or  any  practice  contrary  to  it 
attempted  in  any  burgh  in  Scotland. 

IL  The  plea  of  the  complainer  is  contradictory  in  itself.  For  even  he  founds  on 
the  minute  as  the  record  and  evidence  of  the  election  in  his  own  favour,  without  which 
evidence,  there  is  nothing  to  shew  that  he  has  more  right  than  any  other  person 
whatever. 

Bat  further,  the  maxim  in  adilms  offldi  et  processus  credendum  est  clerico,  is  one 
well  known  in  our  law.  Indeed,  it  is  in  itself  reasonable  and  absolutely  necessary  in 
all  pablic  business,  judicial  or  political,  that  the  instrument  or  minutes  of  the  clerk, 
shall  not  be  caUed  in  questiou.  The  clerk  is  a  person  chosen  for  the  purpose,  sworn  to 
fidelity,  placed  in  the  best  situation  for  observing  and  noting  down  the  acta  at  the 
moment,  in  presence  of  th9  court  or  meeting.  His  minutes,  therefore,  are  the  best 
evidence ;  and,  if  they  are  not  to  be  believed,  worse  evidence  must  be  taken  in  place  of 
them.  And  then  how  is  that  other  evidence  to  be  recorded  ?  At  best,  only  by  some 
instrument  of  the  same  nature  as  the  minutes  it  is  to  redargue.  This  instrument,  then, 
may  equally  be  impugned ;  and  there  can  be  no  end  of  dispute  and  uncertainty  if  once 
&e  principle  credendum  est  derieo  be  departed  from.  In  this  case  the  evidence  offered  is 
P.C.  VOL.  L  19 
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at  once  of  an  extent  perfectly  enormous  and  intolerable ;  and  after  all,  of  a  nature  such  as 
it  would  be  highly  dangerous  to  trust  to.  107  persons  are  to  give  evidence,  every  one 
of  whom  may,  if  he  pleases,  pretend  that  he  voted  for  the  complainer,  though  he  never 
voted  at  all,  or  voted  the  other  way.  A  few  false  testimonies  among  so  great  a  number, 
on  a  matter  where  falsehood  must  be  so  little  liable  to  detection,  and  where  people  are 
so  little  scrupulous,  may,  in  this  way,  give  the  election  to  the  minority,  in  spite  of  all  th^ 
precautions  provided  by  the  law,  for  fixing  and  ascertaining  the  truth,  and  giving  effect 
to  the  right  of  the  majority.  And  then  how  are  these  107  testimonies  to  be  taken) 
By  a  commissioner  and  his  derk,  whose  written  report  may  just  as  well  be  qnestloiied 
as  the  minutes  of  the  meeting ;  so  that  the  matter  must  just  run  into  infinity  and  be 
quite  inextricable. 

The  interlocutor  of  Court  was,  "  Find  that  the  minutes  of  the  incorporation  must  be 
held  as  legal  and  authentic  evidence  of  the  state  of  the  vote  at  the  election  complained 
of,  and  repel  the  objections  which  have  been  made  thereto ;  find  it  proved  by  die  said 
minutes,  that  at  the  election  105  persons  voted  for  the  complainer,  David  Ogilvy, 
to  be  deacon,  and  103  persons  voted  for  the  respondent,  [667]  James  Brown. 
But  find  that  four  of  the  persons  who  gave  their  vote  for  Ogilvy,  were  minora,  and 
were  by  law  incapable  of  voting  at  the  election  of  a  deacon ;  and,  therefore,  upon  the 
whole,  find  that  the  legal  majority  of  votes  were  in  favour  of  the  said  James  Brown." 

It  was  observed  on  the  Bench,  as  to  the  enquiry  demanded  into  the  state  of  the 
votes.  That  there  was  on  that  subject  evidence  from  minutes  certified  by  a  proper 
officer,  which  must  be  held  to  he  prima  faeie  good  evidence  in  a  court  of  law :  That^  to 
impugn  this  evidence,  it  was  not  said  that  the  votes  had  not  been  called,  or  that  the 
election  had  not  been  carried  on  according  to  usual  forms,  nor  was  any  charge  brought 
of  fraud  or  partiality  on  the  part  of  the  clerk. 

That,  if  any  error  was  suspected  to  have  been  committed,  immediate  redress  should 
have  been  demanded  before  any  one  left  the  meeting:  That  no  doubt  a  protest 
appeared  to  have  been  taken,  but  the  answer  by  the  clerk  seemed  to  have  been  reckoned 
sufficient^  and  the  demand  for  a  scrutiny  no  farther  insisted  in.  That  this  term 
scrutiny  indeed,  in  usual  practice,  meaned  the  enquiring  into,  and  ascertaining  the  tight  of 
the  electors,  and  not  the  ascertaining  the  number  of  votes :  That^  what  might  have  been 
the  case  if  there  had  been  a  demand  at  the  time  before  the  meeting  separated,  to  correct 
any  errors  that  were  suspected  to  have  been  committed,  and  this  demand  had  been 
refused,  it  was  not  necessary  to  determine.  But,  that  the  plea  of  the  complainer  was 
nothing  else  than  an  attempt  to  set  aside  and  redargue  the  minutes  by  parole  evidence, 
for  the  examination  of  the  voters  was  just  the  evidence  of  witnesses,  an  attempt  which 
could  not  be  sanctioned. 

No.  182.     F.C.  N.S.  I.  561.     6  Feb.  1810.     2nd  Div.— Lord  Meadowbank. 

KiTCHiE  Laurie,  Charger. — Corbet  et  J,  A.  Murray. 

EiCHABD  Perry  Ogilvy,  Suspender. — Bollo. 

Writ — Stamp. — Found  that  the  words  *'  Pay  the  within  account,''  indorsed  on  an  open 
account^  operate  as  an  effectual  conveyance.     2(Z,  That  no  stamp  is  necessary. 

The  defender  owed  a  small  account  to  Elizabeth  Henry,  who  indorsed  on  the  back 
of  it  the  following  order, — 9th  March  1808,  ^'Pay  the  within  account  to  Ritchie 
Laurie,"  (signed)  «  E.  Henry." 

Upon  this  Laurie  brought  an  action  against  the  defender,  who  resisted  payment  on 
the  ground  that  it  was  not  a  legal  assignation ;  and  consequently  that  no  action  lay  al 
the  instance  of  the  pursuer :  And  that  if  it  was  an  effectual  assignation,  it  could  Imve 
no  faith  in  judgment,  as  being  unstamped.  The  Sheriff  having  decerned  for  payment^ 
the  case  was  brought  into  Court  by  suspension. 

On  the  first  ground  of  defence  it  was  argued,  that  no  document  could  be  carried  by 
indorsation  which  did  not  of  itself  constitute  a  debt  A  bill  of  exchange  may  be 
indorsed,  because  it  contains  an  acknowledgment  of  debt  under  the  debtor's  own  hand, 
and,  without  forgery,  there  can  only  be  but  one  copy  uf  a  bill  of  exchange.  A  Inli  of 
lading,  in  the  same  way,  is  a  receipt  by  a  shipmaster  or  carrier,  for  goods,  and  it  is,  like 
the  other,  an  acknowledgment  of  a  debt^  and  may  be  carried  in  the  same  way  by 
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indonatioii.  An  uncertified  account^  however,  ia  a  writing  of  a  totally  different  kind. 
It  containB  no  acknowledgment  by  the  debtor.  There  are  no  means  of  knowing 
whether  it  is  accurate  or  not,  nor  whether  the  debt  will  be  admitted.  And  there  is 
nothing  to  hinder  the  creditor  from  making  out  twenty  different  copies  of  his  accoont, 
and  indorsing  them  to  twenty  different  persons,  and  thereby  subject  the  debtor  to  a 
most  intolerable  hardship.  On  these  grounds,  it  was  pleaded,  that  it  was  neither 
customary,  legal,  nor  expedient^  to  sustain  indorsations  of  such  documents. 

In  support  of  the  second  ground  of  suspension,  reference  was  made  to  Act  44  Geo. 
n.  c  98,  and  31  Geo.  III.  c  25,  s.  10  and  19,  which  were  [662]  said  to  comprehend 
every  kind  of  order  or  assignation  not  specially  excepted,  and  to  render  it  necessary 
that  all  such  writings  should  be  stamped. 

Lord  Meadowbank  (9th  June  1809)  found  the  letters  orderly  proceeded,  and  on  11th 
July,  adhered  with  this  remark :  "  It  seems  to  me  that  the  indorsement  is  like  a  letter 
direeting  payment  to  a  person's  servant  or  factor." 

The  suspender  now  presented  a  reclaiming  petition,  which  was  (14th  November 
1809)  refused  without  answers. 

A  second  petition  was  given  in,  and  also  a  minute  for  the  solicitor  of  Stamp-duties, 
maintaining  that  the  indorsation  fell  within  the  description  of  the  statutes,  at  least,  that 
it  was  not  one  of  those  orders  which  are  accepted  in  it.  But  the  Court  were  of  opinion 
that  it  was  merely  an  authority  to  the  pursuer  to  settle  the  account :  But  that  at  the 
same  time,'  it  was  one  of  such  a  nature  as  to  afford  a  good  action  in  law :  That  it  was 
not  specially  included  in  the  descriptions  of  the  Acts  of  Parliament ;  and  that  it  was  not 
ttie  duty  nor  within  the  power  of  courts  of  law  to  go  beyond  the  letter  of  such  statutes, 
and  on  these  grounds  they  adhered,  6th  February  1810. 

[CI  Taylor  v.  Scotty  9  D.  1506  ;  Sutherland  v.  Munro,  10  D.  88 ;  Murison  v. 
Templeion  ^  Co.,  2  M.  502  ;  Ritchie  v.  M'LaMan,  8  M.  819.] 
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WnuAM  AiTKEN,  Pursuer. — H.  Ershint  et  W.  Erakine. 

John  Mackeb,  Defender. — Dickson  et  Clerk, 

AduUery — Bemission. 

Found  unanimously,  that  a  party  had  no  claim  to  damages  for  adultery,  who  con- 
tinued to  cohabit  with  his  wife  after  he  had  discovered  her  guilt.  The  pursuer's  wife 
appeared  also  to  have  been  a  person  of  a  loose  character  before  the  defender  got 
acquainted  with  her. 

[Cf.  CoUins  V.  Collina,  10  R.  257 ;  Macdonald  v.  Macdonatd,  12  E.  1330.] 


Na  184.  F.C.  N.S.  I.  563.     6  Feb.  1810.     2nd  Div.— Lord  Newton. 

John  Smith  and  John  Beaton,  Petitioners.— i>.  MFarlane. 

Bona  et  mala  fides, — ^A  party  possessing  under  a  right  apparently  prescribed,  but  which 
was  interrupted  by  minorities,  found  to  be  tn  bona  fide,  till  that  circumstance  was  de- 
clared by  the  sentence  of  a  judge. 

In  a  case  in  which  the  petitioners  were  pursuers,  Lord  Justice-Clerk  pronounced  this 
interlocutor  (5th  November  1805) :  "  Finds  the  wadset  right  granted  by  Brown  in  1757, 
to  Mr.  M^Nair,  followed  by  the  sasine  and  possession  for  40  years,  is  a  good  prescriptive 
title  to  the  lands  in  question,  now  in  the  person  of  the  representor ;  but  finds  that  the 
said  prescription  is  interrupted  by  the  minorities  of  the  respondents  and  their  mother." 

'Die  defenders  disputed  the  accuracy  of  the  alleged  minorities ;  and  the  litigation  con- 
tinued for  some  time  longer.  And,  on  12th  November  1807,  this  deliverance  was  given: 
"  Finds  that  the  prescription  in  the  wadset  right  in  question,  only  began  to  run  from 


292  SMITH,   &C.  PETITIONERS.  P.O.  1810,  H.&  t 

Whitsmiday  1761,  the  period  fixed  for  the  redemption :  Finds  that  the  said  prescription 
has  heen  sufficiently  interrupted  hy  the  minorities  condescended  on  by  the  pursuerB : 
Therefore,  of  new,  reduces,  decerns,  and  declares." 

The  pursuers  now  claimed  the  surplus  rent  which  had  been  drawn  by  the  defenders. 
The  defence  was,  that  they  were  bona  fide  percepti  et  consumpH, 

The  pursuers  maintained  in  general,  that  there  could  be.  no  bona  fide  consumption, 
on  the  ground  that  the  title  was  bad ;  that  the  defenders  knew  or  ought  to  have  Imown 
this,  and  must  be  considered  as  in  rnoUa  fide.  The  Court,  however,  were  quite  satisfied 
that  till  the  prescription  was  legally  shown  to  be  interrupted,  there  could  be  no  malafideB, 
which  in  dubio  never  is  presumed  by  the  law  of  Scotland ;  and,  on  that  ground,  they 
adhered  to  the  interlocutor  of  the  Lord  Ordinary,  which  was  (24th  November  1809), 
"  Finds  that  Whytlaw's  bona  fide  possession  of  the  subjects  in  question  was  not  inter- 
rupted till  the  date  of  the  Lord  Ordinary's  interlocutor  (12th  November  1807),  finding 
the  prescription  sufficiently  interrupted  by  the  minorities  condescended  on  by  the  por- 
[664]  -suers ;  and,  therefore,  sustains  the  defence  of  bona  fide  possession  till  that  date." 


No.  185.      F.C.  N.S.  L  664.     7  Feb.  1810.     (Teinds.)    Lord  Woodhouselee. 

Gilbert  Hay  and  Others,  Pursuers. — David  Douglas, 

Common  Agent  in  the  Locality  of  Alyth,  and  the  Trustees  of  David  Ogilvy,  of 

Airly,  Defenders. — Bo,  Craigie. 

Teinds. — Lands  are  not  teind  free  or  exempted  from  the  burden  of  minister's  stipend,  if 
the  titles  do  not  bear  a  clause  "  cum  decimis  inclusis  et  nunquam  ontea  separatiB." 

In  the  locality  of  Alyth,  the  common  agent  having  made  up  a  state  of  the  teinds, 
Gilbert  Hay  of  Bandoch,  and  others,  heritors  in  the  parish,.made  various  objections  to  it 
Among  others,  they  pleaded  that  an  exemption  from  payment  of  stipend,  stated  by  the 
common  agent  as  due  to  the  lands  of  Balwhyme,  belonging  to  Mr.  Ogilvy  of  Airly,  was 
not  well  founded. 

The  writings  produced  in  support  of  the  exemption  were  as  follows : 

\sty  A  charter  by  the  Bishop  of  Dunkeld  in  1546,  in  which  the  Bishop,  stiling  him- 
self '*  CapellanisB  capellsB  Sancti  Niniani,  episcopi  et  confessoris  infra  csBmeteriam  ecolesifla 
parochialis  de  Alyth,  patronus  indubitatus,''  confirms  a  charter  in  1544  by  Robert  Foolar, 
then  chaplain,  with  consent  of  the  Dean  and  Yicar-General  of  the  diocese  of  Donkeld, 
(the  See  being  then  vacant)  conveying  to  Mr.  Ogilvy,  then  of  Glova,  the  lands  of  Bal- 
whyme. '*  Cum  suis  pendiculis  ac  singalis  suis  decimis  tam  rectoriis  quam  vicariis 
earund.  et  adeo  libere  sicuti  easd.  de  presenti  possideo,  pars  mei  provisionis  de  praofata 
cepallania  possess,  ac  predecessores  mei  capellaniaB  ejusdem  capell.  ultra  hominum  memo- 
[566]  -riam  gavisi  sAt."  The  feu-duty  payable  by  this  charter  is  a  cumulo  duty  of 
L.11  Scots. 

Idli/y  A  writing  bearing  to  be  granted  in  the  13th  year  of  the  Pontificate  of 
Paul  III.,  in  which  the  Pontiff  gives  authority  for  confirming  the  grant  above  men- 
tioned, and  iQ  which  the  lands  and  teinds  are  described  as  in  the  charter  of  confirmation, 

3cZ,  Subvaluation  of  the  teinds  of  the  parish  in  the  year  1630,  in  which  the  article 
relating  to  these  lands  was,  '^  Lands  of  Baquham  are  set  cum  decimis  inclusis^  and  pays 
and  may  pay  yearly ." 

It  appeared,  too,  that,  in  point  of  fact,  no  stipend  had  ever  been  paid  out  of  these 
lands. 

On  these  grounds  the  common  agent  had  stated  the  exemption.  The  Lord  Ordinaiy, 
before  whom  the  objection  was  made,  found,  '*  There  is  sufficient  evidence  that  the 
lands  of  Balquhyme  are  held  cum  decimis  inclusis,  and  that  the  teinds  were  never 
separated  from  the  stock." 

Gilbert  Hay  and  others  reclaimed ;  and  their  petition  was  answered. 

Argument  for  petitioners. 

No  rule  of  law  can  be  more  equitable  or  better  established  than  the  general  one, 
that  all  lands  are  teindable ;  and  that  teinds  of  every  description  must  pay  their  pro- 
portion of  ministers*  stipend ;  nor  can  any  exception  more  deserve  a  strict  interpretation 
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than  that  which  grants  an  exemption  from  the  common  burden  to  lands  held  cum 
deeimis  indusis.    The  origin  and  extent  of  this  exemption  ia  one  of  the  dark  parts  of 
our  IxWy  and  our  law  writers  are  divided  with  regard  to  it.     Oraig  and  Erskine  are  of 
opinion  that  this  exemption  exists  where  both  lands  and  teinds  belong  to,  and  were 
lened  ont  together  by  churchmen,  prior  to  the  Act  of  Annexation  1587,  ch.  29.     But  the 
better  opinion  is  that  of  StaiVy  Mackenziey  and  Forbes,  who  think  that,  to  give  room  for 
this  exemption,  the  lands  and  teinds  must  have  been  feued  out  together,  and  united, 
before  the  Lateran  Councils  in  1180  and  1215,  or  at  least  the  Provincial  CJouncils  of 
Perth  in  1242  and  1296,  by  which  the  infeudation  of  tythes  was  prohibited;  and  that 
in  evidence  of  their  being  united,  and  united  at  an  early  period,  the  oldest  title  pro- 
duced should  bear  the  expression  '*  cum  deeimis  induds  et  nunguam  antea  separcUis" 
or  something  equivalent  to  this:   Stair,  b.  ii.  tit.  8,  s.  10;  Mackenzie,  p.  308,  voce 
Teinds,  Forbes,  p.  256.     These  authorities  are  supported,  particularly  on  the  latter 
pointy  by  the  decisions  in  the  cases  of  Colville  against  Balfour,  21st  November  1798, 
Badenoch  against  Fothringham  Ogilvy,  14th  Jan.  1800,  Wemyss  against  Heritors  of 
Newbtim,  and  Melville  against  the  Heritors  of  Leslie,  eod,  die.    Now,  in  this  case  the 
charters  or  writings  produced,  not  only  do  not  in  any  way  establish  that  the  teinds  of 
Balwhyme  were  feued  out  along  with  the  lands  before  the  Lateran  or  Provincial 
Councils,  but,  on  the  contrary,  the  grant  in  1544,  confirmed  by  the  Bishop  in  1546, 
long  subsequent  to  those  Councils,  has  all  the  appearance  of  being  the  [6^]  original 
grants  and  was  therefore  positively  illegal     And,  further,  these  charters  neither  contain 
the  clause   ^^cum  decimie  indusis  et  nunguam  antea  separatis,^*  nor  any  equivalent 
expression. 

Argument  for  respondent. 

This  opinion  expressed  by  Stair  in  the  passage  quoted,  it  appears  he  had  afterwards 
changed,  since  he  expressed  himself  differently  in  b.  iv.,  which  was  written  some  years 
after  the  other  books,  vide  b.  iv.  tit.  24,  s.  9.  The  opinion  of  Erskine,  too,  b.  ii.  tit.  10, 
8.  16,  that  it  is  sufficient  to  support  an  exemption  from  paying  stipend,  if  the  lands  and 
teinds  were  feued  out  together  for  a  cumvlo  feu-duty,  before  the  Acts  of  Annexation, 
though  after  the  Lateran  and  Provincial  Councils,  is  supported  not  only  by  that  of 
Craig,  L.  i.  d.  15,  s.  9,  but  by  the  decision  in  the  case  of  Tulliallan  reported  by 
Dirleton,  No.  229,  and  the  case  of  Dempster  of  Dunnichen  against  the  minister  of  that 
parish,  11th  January  1737,  both  referred  to  by  Erskine.  The  same  thing  is  laid  down 
in  the  case  of  Badenoch,  and  it  is  well  understood  in  practice.  Indeed,  in  this  parti- 
cular case,  the  confirmation  of  the  Pope  supersedes  any  question  of  that  sort. 

As  to  the  expression  "  cum  decimie  indusis  et  nimquam  antea  eeparatis,^*  this  is  only 
valuable  as  evidence  that  the  teinds  and  lands  were  feued  out  together,  and  the  necessity 
of  it  is  superseded  by  other  expressions  affording  evidence  equally  conclusive.  Stair, 
supra. — Sir  Oeo.  Mackenzie's  Observations  on  the  Act,  1587,  c.  29. — Bankton,  b.  ii. 
tit.  8,  s.  12.  Now,  in  this  case,  the  form  of  the  charter  affords  evidence  much  more 
eonchisive  to  this  effect;  and  this  evidence  is  confirmed  by  the  report  of  the  sub- 
commissioners  and  the  actual  exemption  of  these  lands  in  practice. 

The  decisions  quoted  are  not  in  point.  In  that  of  Colville,  part  of  the  teinds  were 
fieaed  as  Toinquam  antea  separata,  the  rest  without  that  expression ;  and  the  Court  held, 
though  somewhat  critically,  that  this  difference  of  language  implied  a  distinction  in 
situatioD,  and  consequently  refused  the  exemption  to  the  latter  teinds. 

In  the  case  of  Badenach  there  had  been  a  distinct  payment  for  stock  teind  pro  iirma 
quinque  libras — pro  deeima  tree  libras  sex  solidos  et  octo  denarios. 

Lord  Robertson  said  that  he  had  always  understood,  although  our  lawyers  differed  as 
to  the  necessity  of  the  expression  et  nunguam  antea  separatis,  in  order  to  support  an 
exemption  from  payment  of  stipend,  yet,  that  they  all  agreed  in  the  necessity,  for  that 
poipoee,  of  the  dause  cum  deeimis  indusis  :  That  he  never  heard  of  any  case  in  which 
the  exemption  had  been  sustained  without  this  clause :  That,  therefore,  he  was  clear  for 
snstaining  Uie  objection  in  this  case,  since  no  such  clause  existed  in  the  titles  produced. 

[667]  Lord  Hermand  thought  that  there  was  produced  evidence  substantially  equal 
to  that  afforded  by  the  existence  of  the  clause  in  question  proving  that  the  lands  and 
teinds  had  been  in  the  hands  of  the  church,  and  had  been  feued  out  together  as  one 
subject,  and  for  one  reddendo,  in  the  year  1544 :  That  to  be  sure,  if  the  illegality  of 
BiidL  feus  was  to  extend  back  to  the  time  of  the  Lateran  Council,  this  one  would  be 
invalid ;  but  that  doctrine  had  never  been  received  in  our  practice :  That  he  did  not  see 
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any  Bufficient  reason  for  absolutely  requiring  a  particular  technical  form  of  ezprasaioni 
or  refusing  to  sustain  as  equivalent  other  forms  that -proved  the  same  thing. 

Lord  President  said,  That  this  was  a  very  perplexed  and  abetruse  subject :  There 
were,  however,  certain  things  known  from  which  light  might  be  derived  for  the  decision 
of  this  question.     It  appeared  that  anciently  the  burden  of  paying  teinds  was  general 
and  affected  all  lands.     Lands  in  the  possession  of  churchmen  were  not  exempted  from 
it,  any  more  than  lands  in  the  possession  of  laymen.     It  was  further  known  that  tk 
teinds  were  universally  due  to  the  parish  clergy.     The  universal  rule  was  dedmce  dAen- 
tur  parocho;  and  this  rule  was  maintained  in  practice,  at  least  to  the  extent  of  sub- 
jecting the  lands  to  the  burden  of  supporting  the  parish  clergy.     If  then  the  church 
acquired  lands,  these  lands  were  still  teindable,  and  the  teinds  liable  to  the  burden  ol 
supporting  the  parish  clergy.     There  were,  however,  certain  exceptions  to  this  general 
rule.     There  were  certain  lands  exempted  from  payment  of  teinds,  and  consequently 
from  payment  of  any  provision  to  the  parish  clergy,  viz.  the  lands  belonging  to  certain 
privileged  orders.     But,  in  general,  lands  in  the  possession  of  the  church  were  not 
exempted.     If,  therefore,  a  churchman  made  a  grant  of  lands  or  teinds,  or  both  together, 
that  could  not  convey  them  with  an  exemption  from  this  burden  to  which  they  were 
liable  even  in  the  hands  of  the  churchman  himself :  It  was  therefore  impossible  to  reouve 
the  opinion  of  Craig  on  this  subject :  The  true  doctrine  was  that  of  Lord  Stair,  con- 
firmed by  Mackenzie,  and  by  the  two  cases  quoted  for  the  pursuer,  viz.  that  the  exemp- 
tion from  the  burden  of  stipend  applied  only  to  lands  that  were  teind-free,  and  that  the 
only  lands  which  were  teind-free  were  those  which  had  belonged  to  certain  privileged 
orders,  in  whose  hands  they  had  been  exempted,  and  from  whom,  if  they  passed  to 
laymen,  the  exemption  still  remained  attached  to  them.    This  seemed  to  be  tiie  meaning 
of  the  phrase  cum  decimie  ineltisis  et  nunguam  arUea  eeparatU ;  it  signified  that  the 
lands  had  been  privileged,  had  been  free  from  teind  all  along,  and  were  conveyed  with 
that  quality.     To  trace  the  progress  of  lands  back  to  these  privileged  orders  was  impos- 
sible ;  and,  therefore,  our  law  had  adopted  the  rule,  that  where  this  clause  was  found  in 
the  conveyances,  the  lands  were  presumed  to  have  been  teind-free;  and  on  the  con- 
trary, if  this  clause  was  not  found,  the  reverse  was  presumed.     It  was  therefore  of  no 
consequence  that  the  lands  had  been  conveyed  by  the  church  at  an  early  period,  or  that 
the  teinds  of  these  lands  had  also  been  so  conveyed;  if  this  clause  was  not  in  the 
conveyance,  there  could  be  no  exemption:  In  this  case,  there  not  only  was  not  the 
expression  mmqtiam  aniea  separatism  but  not  even  cum  decimie  indusie;  [6883  ^  ^^ 
it  was  weaker  than  the  two  cases  quoted  in  which  the  Court  had  found  that  the 
exception  did  not  exist:   In  short,  in  this  case  there  was  no  form  of  conveyance 
affording  even  a  presumption  that  the  lands  were  privileged  lands ;  and  therefore  they 
must  be  held  teindable,  and  the  teinds  liable  to  the  burden  of  stipend. 

The  Court,  with  the  exception  of  one  Judge,  concurred  in  this  interlocutor :  *^  Alter 
the  Lord  Ordinary's  interlocutor,  and  find  that  the  lauds  of  Balwhyme  are  not  entitled 
to  an  exemption  as  being  held  cum  decimis  indusiSf  but  are  liable  in  aUooation  of 
stipend." 

The  common  agent  reclaimed ;  and  afterwards,  on  the  suggestion  of  the  Crouit^  Mr. 
Ogilvy's  trustees  sisted  themselves  as  petitioners,  by  a  minute.  The  petition  was  an- 
swered; but  was,  on  the  7th  February  1810,  unanimously  refused,  and  the  Court 
adhered.^ 

[Cf.  Duke  of  AthoWe  Trustees  v.  Caputh,  2  M.  1133.] 


No.  187.         P.C.  N.S.  I.  571.     9  Feb.  1810.     2nd  Div.— Lord  Newton. 

Alex,  and  James  BowKER.and  Company,  Pursuers. — OUlies  et  Jameson. 

Jambs  Smith  and  Others,  Defenders. — Erskine  et  Fletcher, 

Insurance — Concealment, — A  vessel  was  seen,  five  or  six  hours  before  a  very  heavy  gale 
of  wind  came  on,  in  such  a  situation  that  it  was  conjectured  she  must  have  either 
reached  a  port  in  that  time,  or  have  been  lost  in  the  storm.     This  fact  and  opinion 

*  See  case  of  Auchterlony,  23d  May  1810. 
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were  commimicated  to  the  broker,  who  immediately  effected  an  inBuranoe  at  50 
guineas  per  cent  Foimd  that  the  fact  upon  which  the  opinion  was  founded  oaght 
to  have  been  communicated  to  the  underwriters. 

The  pursuers  hired  the  ship  '^ Elizabeth"  for  a  voyage  from  Lynn  to  Leitb,  the 
usual  duration  of  which  was  stated  to  be  from  three  to  four  days. 

The  yessel  sailed  on  7  th  November  1807.  On  the  20th  of  that  month  the 
pursuers  wrote  the  owner  of  the  vessel,  Mr.  Walker,  enquiring  if  he  had  received  any 
intelligenoe  of  her ;  and  they  received  an  answer,  dated  the  22d,  stating  that  the  owner 
was  very  uneasy  about  it»  but  that  he  did  not  expect  to  hear  of  her  tUl  her  arrival  in 
Scotland. 

On  the  same  day  the  pursuers  wrote  their  agents  in  Leith :  '^  We  are  much  alarmed 
for  the  'Elizabeth'  about  which  you  do  not  advise  of  her  being  arrived,  though  we 
think  she  is  safe  in  Holy  Island.  If  she  should  not  arrive  on  receipt  of  this,  get  her 
insured." 

The  agents  answered,  "That  they  had  used  every  endeavour  to  get  L.1000  covered 
on  ihe  cargo  per  'Elizabeth/  Woods  Master,  but  we  are  sorry  to  say  that  none  of  the 
underwriters  here  will  take  the  risk  at  any  premium,  without  being  warranted  safe  in 
last  gale." 

On  25  Kov.  1807,  Walker  the  owner  wrote  the  pursuers,  saying  he  had  not  yet 
heard  of  her,  and  was  much  alarmed.  That  she  was  an  excellent  vessel,  and  had  an 
able  experienced  master:  That  ''she  was  spoken  with  by  Capt.  Hall  of  Mr.  Oxen- 
baroVs  vessel  the  'Venture  off  the  Tees,'  on  Monday  Nov.  9,  at  4  o'clock  in  the 
afternoon  with  a  fresh  breeze  at  W.S.W.  He  thinks  the  wind  might  carry  down  as 
low  as  Ck)quet  island  before  the  gale  came  on ;  if  such  was  the  case,  she  could  not  have 
been  caught  in  a  more  difficult  situation  to  have  clear  the  land,  under  such  severity  of 
weather  and  heavy  sea.  It  is  leaving  some  gleam  of  hope,  [572]  though  veiy  small, 
that  ^ere  is  no  account  of  her  being  on  shore ;  but  yet  I  think  if  she  was  well  and  safe, 
some  account  must  have  reached  of  her  safety  by  this  time." 

On  the  29th  November,  Bowker  and  Company  wrote  to  the  brokers :  "  We  request 
you  will  immediately,  on  receipt  of  this,  insure  If.l000,  or  all  you  can,  at  10  guineas 
per  cent,  for  all  nsks.  We  are,  &c.  P.  S.  If  the  'Elizabeth'  is  not  arrived,  get 
L.1000,  or  what  you  can,  done  on  the  best  terms  you  can,  and»excu8e  our  haste." 

On  2d  December  the  pursuers  wrote  :  "  We  wrote  you  the  29th  ult.  and  are  in  the 
hopee  that  you  have  now  done  the  insurance  of  L.1000  on  the  cargo  per  the  *  Elizabeth,' 
Woods,  at  the  best  terms  you  could  get  it  done  for  us,  though  it  would  be  much  more 
pleasant  to  be  advised  she  was  arrived." 

In  answer  to  Bowker  and  Company's  letter  of  29th  November  1807,  the  brokers 
wrote :  "  We  have  just  time  to  say  per  coach,  that  we  have  seen  nor  heard  nothing  of 
the  'Elizabeth,'  and  have  with  great  difficulty  got  LIOOO  insured  on  her  cargo,  at  the 
exorbitant  premium  of  60  guineas  per  cent." 

The  pursuers  then  ordered  this  premium  to  be  covered  without  any  warrant 
whatever ;  and  on  12th  December  1807,  the  brokers  wrote,  "  that  they  had  got  L.550 
done  on  the  premium  at  60  guineas  per  cent  which  they  considered  lucky,  as  they 
betieved  the  ship  to  be  lost ;  and  that  they  could  not  have  got  it  done  at  all  had  it  not 
been  that  another  vessel  which  sailed  from  Lynn,  and  had  been  missing  for  some  time, 
had  got  into  Scarborough  on  the  30th,  and  that  the  underwriters  had  still  a  small  hope 
of  the  < Elizabeth's'  safety." 

The  vessel  was  lost  at  sea,  and  all  on  board  perished;  and  the  underwriters 
having  refused  to  settle  the  loss,  an  action  was  brought  against  them  in  the  Court  of 
Adiniialty.  Dilatory  defences  were  proponed,  which  the  Judge-Admiral  repelled,  and 
the  case  was  brought  into  the  Court  of  Session  by  suspension. 

Owing  to  the  death  of  the  partner  of  the  pursuers,  who  received  the  letter  from  the 
owner  as  to  the  vessel  having  been  seen  off  the  mouth  of  the  Tees,  within  24  hours  of 
its  arrival,  and,  as  was  allegedy  before  he  had  spoken  to  any  of  his  partners,  it  was 
strongly  maintained  that  none  of  them  were  aware  of  its  contents  till  after  the  assurance 
was^ected;  and  Lord  Newton,  Ordinary  (7th  March  1809),  pronounced  this  inter- 
locutor :  "  Finds,  in  the  circumstances  of  the  case,  there  is  no  reason  to  suspect  that 
there  was  any  fraudulent  concealment  intended  on  the  part  of  the  chargers  in  not 
communicating  that  letter  to  the  suspenders  at  the  time  the  insurance  in  question 
was    made:    Finds,  however,   that  a  concealment,   or  more    properly  speaking,   an 
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omission  to  reveal  intelligence  material  to  the  risk  must  have  the  effect  of  vacating  a 
policy  of  insurance,  thoagh  the  same  has  happened  without  any  sinister  design ;  but^  in 
respect  the  insurance  was  here  made  at  a  premium  of  no  less  than  50  guineas  per  cent. 
which  clearly  indicates  the  knowledge  of  both  parties  that  the  ship  '  Elizabeth/  Woods, 
was  a  missing  ship  at  the  time  the  insurance  was  made,  Finds  that  nothing  more  oould 
have  been  gathered  from  Mr.  Walker's  letter,  if  laid  before  the  suspenders,  than  that 
was  the  case;  therefore,  upon  the  whole  matter,  [673]  finds  the  letters  orderly 
proceeded.''  His  Lordship  afterwards  pronounced  this  interlocutor  (27th  June), 
**  Finds,  agreeably  to  the  principles  laid  down  in  the  case  of  Carter  against  Boehiny 
that  it  is  only  facts,  not  speculations,  which  the  assured  are  bound  to  communicate  to 
the  underwriters ;  and  as  Benj.  Walker's  letter  contains  no  other  fact  than  that  the 
ship  '  Elizabeth '  was  spoken  with  after  she  set  off  on  her  voyage  in  safety,  there  was  no 
necessity  for  communicating  this  intelligence  to  the  underwriters ;  therefore,  adheres  to 
the  former  interlocutor." 

The  case  came  before  the  Court  by  petition  and  answers. 

Argued  for  the  underwriter. 

The  information  contained  in  Mr.  Walker's  letter  was  material  as  consisting  of 
facts  which  could  not  be  known  to  the  underwriters,  and  which  must  have  had 
considerable  effect  in  enabling  them  to  judge  of  the  risk,  and  was  not  in  any  respect 
similar  to  the  political  speculations  in  the  case  of  Carter  against  Boehm,  which  were, 
or  were  supposed  to  have  been  equally  known  to  both  of  the  contracting  parties. 
Certainly  at  least  a  distinction  exists  between  that  part  of  the  letter  in  which  mention 
is  made  of  the  vessel  having  been  seen  in  a  most  perilous  situation  by  Captain  Hall, 
and  that  in  which  Mr.  Walker  drew  his  own  conclusions.  The  latter  may  be  merely  a 
speculation,  but  it  is  quite  impossible  to  hold  the  same  opinion  as  to  the  former,  which. 
was  just  as  important  as  it  would  have  been  to  say  that  she  was  seen  in  chase  by  a 
privateer. 

It  follows  as  a  consequence  from  this  that  the  policy  is  vacated,  whether  the 
concealment  was  intentional  or  not,  Marshall^  p.  347,  348 ;  because  every  fact  which 
can  influence  the  mind  of  the  insurer  in  determining  whether  he  will  underwrite  the 
policy  at  all,  is  material — Park  on  fraud  in  policies. — vide  Fillis  against  Brutton,  Park, 
182.— MarsTiall,  p.  348,  •349.-— Ratcliffe  against  Schoolbred,  Parky  181.— M*Andrew 
against  Bell,  JEsp,  Rep,  373. — Marshall,  354. — Marsh,  851. — Stewart  against  Moriaon, 
Fac,  Col,  19th  January  1779. — Keay  against  Young,  28th  November  1783,  Fac.  Cb?. — 
Allan  against  Young  and  others,  24th  June  1803,  ^oe.  Col, 

In  answer  to  the  argument  that  50  guineas  per  cent,  was  so  high  a  premium  as  to 
show  that  the  underwriters  were  aware  of  there  being  great  danger,  it  was  stated,  that 
as  the  voyage  was  usually  made  in  four  days,  it  was  in  dubio  just  an  equal  chance  that 
she  was  lost  or  had  run  into  some  port ;  but  that  Hall's  information  showed  she  could 
not  have  got  into  any  port  where  she  would  not  have  been  heard  of,  and  that,  if  that 
had  been  communicated,  the  policy  would  not  have  been  taken  at  that  or  at  any  risk. 

It  was  farther  argued,  that  the  underwriters  were  entitled  to  the  premium  on  the 
ground  of  fraudulent  concealment 

[674]  Answered  for  the  pursuers. 

The  information  said  to  have  been  derived  from  Mr.  Hall  was  very  trifling,  or 
rather  tended  to  diminish  the  risk,  for  the  only  fact  contained  in  it  was  that  two  daya 
after  the  vessel  sailed,  she  was  seen  on  her  course  proceeding  with  a  fair  wind,  that  ia, 
that  she  was  safe  two  days  after  the  commencement  of  the  insurance.  Any  thing  moie 
contained  in  Mr.  Walker's  letter  was  a  mere  speculation  of  the  extent  of  the  nak, 
dictated  and  exaggerated  by  his  fears  as  owner;  and,  even  had  his  coigectures  been 
infallible,  they  were  not  material  to  the  risk.  Perils  of  storms  underwriters  are  bound 
to  know;  as  she  had  not  appeared  so  long  after  the  usual  time,  they  must  have 
suspected,  and  it  is  clear  from  the  brokers'  letter  of  25th  November,  in  which  they  say, 
"none  of  the  underwriters  here  will  take  the  risk  at  any  premium^  without  being 
warranted  safe  in  last  gale,"  and  from  that  of  12th  December,  that  the  underwrLteia 
were  perfectly  aware  of  the  dangerous  nature  of  the  risk  which  they  undertook ;  and, 
in  point  of  fact,  the  speculations  of  Mr.  Walker  were  quite  unfounded,  for  the  veasei 
passed  the  Northumberland  coast  in  safety,  and  did  not  founder  till  she  was 
Dunbar. 
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But  it  18  quite  unneceasary  to  commtinicate  such  facts  as  this ;  and  it  is  admitted 
that  theie  is  no  occasion  to  communicate  speculations.  It  was  not  material  to  the  risk 
that  the  Yessel  was  safe  two  days  after  she  sailed ;  and  the  speculations  in  question' 
might  have  heen  formed  by  the  underwriters  as  well  as  Mr.  Hall,  from  what  they  wete 
equally  bound  to  know  with  him,  or  any  man,  the  state  of  the  weather  which  the  veissel 
must  have  encountered. 

Reference  was  made  to  Garter  against  Boehm,  3  Burr,  1905. — Parkj  p.  183. — - 
Thomson  against  Buchanan,  Fac,  ColL  20th  June  1781,  and  House  of  liords,  13  th 
Mioch  1782. — ^Hill  against  Sibbald,  10th  June  1809,  Fac,  Coll.  And  it  was  maintained 
tiiat  the  cases  quoted  by  the  underwriters  were  not  cases  of  concealment,  but  of  mis^ 
representation. 

Zjogily,  It  was  argued  that  there  was  no  fraud  in  the  concealment,  even  if  it  was 
such,  for  that  they  had  not  seen  the  letter  from  Mr.  Walker,  owing  to  the  partner  who 
received  it  having  given  it  away  immediately,  and  having  died  of  an  apoplexy  a  few 
hooxB  afterwards,  and  before  he  had  seen  any  of  his  partners. 

The  Lord  Ordinary  continued  of  his  former  opinion  as  expressed  in  his  interlocutor, 
pretty  much  on  the  grounds  taken  by  the  pursuers  in  their  answers,  that  the  mere  fact 
of  the  vessel  having  been  seen  off  the  Tees  was  immaterial  to  the  risk,  and  could  not 
have  enabled  the  underwriters  to  form  any  conjecture  as  to  her  safety,  which  they  were 
not  bound  to  have  done  at  any  rate,  from  the  general  nature  of  the  voyage,  and  the 
state  of  the  weather. 

The  other  Judges  were  of  opinion  with  his  Lordship  that  the  general  principles  of 
inaozance  law  were  completely  iixed  by  former  decisions,  and  that  the  only  difficulty 
lay  in  applying  them  to  particular  cases.  Opinions,  it  was  observed,  there  was  no 
occanon  to  communicate :  but  the  facts  up-  [675]  -on  which  these  opinions  had  been 
formed,  might  often  be  most  important ;  the  very  fact  where  and  when  a  vessel  had 
been  last  seen  was  in  itself  most  material,  as  the  risk  might  be  very  different  if  she  had 
been  met  out  at  sea,  from  what  it  would  have  been  were  she  seen  under  the  land : 
That^  though  the  assured  was  not  boimd  to  say  that  privateers  were  out,  yet  he  was 
bomid  to  tell  if  he  saw  his  ship  pursued  by,  or  engaged  with  a  privateer  :  That  it  was 
not  his  duty  to  say  that  there  had  been  storms ;  but  he  was  bound  to  mention  it  if  he 
bad  seen  his  own  ship  in  a  particular  storm:  That  in  this  case,  Captain  Hall's 
oommnnication  was  important ;  for  it  showed  that  the  ship  was  seen  last  in  a  situation 
of  great  danger;  it  showed  that  she  could  not  have  got  into  Scarborough,  where 
it  appeared  that  some  vessels  had  taken  shelter;  it  furnished  the  means  of  forming 
a  tolerably  sound  opinion  on  both  these  points ;  and  though  it  was  not  necessary  to 
eommnnicate  the  opinions,  it  was  necessary  and  material  to  communicate  the  facts  upon 
which  such  opinions  had  been  formed.  The  Court  seemed  also  to  be  of  opinion,  that 
the  partners  were  aware  of  the  existence  of  the  letter,  but,  in  general,  no  great  notice 
was  taken  of  that  circumstance. 

The  interlocutor  of  Court  was  (19th  January  1810) :  "Find  no  reason  for  supposing 
any  intentional  concealment  on  the  part  of  the  chargers ;  but  that  the  letter  giving  the 
latest  account  of  the  situation  of  the  ship  might  have  been  material,  and  ought  to  have 
heen  communicated  to  the  underwriters ;  therefore,  in  respect  such  communication  was 
not  made,  find  the  policy  void,  and  suspend  the  letters  sinvplidter  ;  but  find  that  the 
aospenders  are  not  entitled  to  retain  the  premium,  and  decern." 

A  reclaiming  petition  was  refused  without  answers,  9th  February. 


No.  188.  F.C.  N.S.  L  575.     10  Feb.  1810.     Ist  Biv. 

DuGALD  Bannatynb,  Petitioner. — Geo.  Jos.  Bell. 

JSankrupt, — ^The  Court  will  not  declare  a  trustee  on  a  bankrupt  estate  exonerated  ^'  on^ 
doing  any  iking  "  which  he  has  not  yet  done. 


Dagald  Bannatyne,  trustee  on  the  sequestrated  estate  of  William  Martin,  presented 
a  petition  to  the  Coiurt,  setting  forth  that  he  had  realized  and  divided  among  the 
craditors  the  whole  funds  of  [676]  the  bankrupt,  with  the  exception  of  a  small  sum, 
Li^95,  4fl.  4d.  and  two  debts  due  to  the  bankrupt  by  William  Glen  and  Walter  Logan : 
That  in  consequence  of  a  decreet-arbitral  pronounced  in  a  question  between  the  bank-' 
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rapt  estate  and  Mr.  Campbell  of  Bljthswood,  that  gentleman  had  become  a  prefeEable 
creditor  upon  that  estate  to  an  amoont  far  exceeding  the  yalne  of  both  the  debts  above 
mentioned:  That  it  had  accordingly  been  moved,  at  a  general  meeting  of  Martin's 
creditors  held  for  the  purpose  of  instructing  the  trastee,  as  to  the  beet  mode  of  winding 
up  the  sequestration,  "That  this  meeting  do  approve  of  the  conduct  of  the  trustee  in  tihe 
management  of  the  estate ;  and  as  it  appears,  &om  the  report  made  by  him  and  account 
noir  exhibited,  that  the  creditors  can  derive  no  benefit  from  following  out  this 
sequestration,  the  whole  outstanding  funds  being  evidently  inadequate  to  the  payment 
of  the  preferable  debt  due  to  Blythswood,  the  meeting  instruct  the  trustee  to  apply  to 
the  Court  for  a  discharge  of  the  trust ;  and  to  pay  over,  as  soon  as  the  discharge  is 
obtained,  the  balance  of  the  funds  unappropriated  in  his  hands  to  Blythswood,  in 
payment  so  far  of  his  debt  due  by  the  estate,  under  deduction  of  the  ezpence  of  procur- 
ing his  discharge : "  That  creditors  to  the  amount  of  L.4911,  17s.  lid.  being  all  the 
creditors  but  one,  voted  for  this  motion ;  and  that  only  one  person,  Mr.  Gampbcdl,  wniter 
in  Glasgow,  himself  creditor  to  the .  amount  of  L.894,  8s.  4d.  and  agent  for  other 
creditors  to  the  amount  of  L.448,  Is.  lOd.  voted  against  it :  That  the  object  of  Mr. 
Campbell  was  to  enter  into  a  desperate  litigation  in  order  to  reduce  the  decreetarbitcalf 
of  which  the  ezpence  would  soon  exceed  the  value  of  the  only  funds  remaining.  The 
trustee  therefore  prayed  the  Court  "  To  take  the  premises  into  consideration,  and  on  his 
assigning  over  to  Mr.  Campbell  of  Blythswood,  as  preferable  creditor,  the  debts  due  by 
Mr.  Logan  and  Mr.  Glen,  and  paying  over  to  him  whatever  part  shall  remain  of  the 
balance  of  recovered  funds  amounting  to  L.95,  4s.  4d.  after  deducting  the  expence  of 
the  proceedings  in  terms  of  the  directions  of  the  general  meeting  of  the  creditors,  to 
declare  the  petitioner  exonerated  and  discharged  of  his  intromissions  as  trustee,  on  his 
so  assigning  and  paying  over  the  balance ;  and  to  grant  warrant  to  the  Clerks  of 
Session  to  deliver  up  to  the  petitioner  his  bond  of  caution,  all  in  common  form,  or  to  do 
otherwise  therein  as  to  your  Lordships  shall  seem  just" 

On  moving  the  petition,  the  Lord  President  observed  that  this  was  a  proceeding 
not  warranted  by  the  Bankrupt  Act :  That  there  were  two  cases  in  which,  by  that  Act| 
the  Court  were  empowered  to  grant  exoneration,  let,  Where  the  trustee  had  resigned 
the  trust ;  2dly^  Where  the  sequestration  had  been  wound  up.  Bat  in  this  case  neither 
of  these  things  had  been  done.  It  was  only  said  that  the  trustee  was  willing  to  pay 
over  the  remaining  funds  to  a  particular  creditor,  on  obtaining  exoneration :  l^at  such 
a  mode  of  exoneration  was  a  novelty  not  warranted  by  the  Act,  nor  known  to  the  Court, 
and  which  could  not  be  adopted :  That,  if  the  payment  or  assignation  proposed  by  the 
trustee  and  migority  of  the  creditors  was  right,  the  trustee  had  only  to  pay  and  assign  in 
that  manner,  and,  having  wound  up  the  sequestration,  pray  for  exoneration,  which  oouU 
not  be  refused  him. 

[677]  The  Court  unanimously  refused  the  petition  without  answers. 


No.  190.      F.C.  N.S.  L  579.     13  Feb.  1810.     2nd  Div.— Lord  Glenlee. 

Catherine  Macdougall,  Pursuer. —  Wedderbum^ 

David  Foyer,  Defender. — OUlies  et  Bdd. 

Ca/utioner — Discussion — BUI  of  Exchange, — A  person  accepting  a  bill  of  exchange, 
expressly  as  cautioner,  not  entitled  to  the  benefit  of  discussion. 

Malcolm  Macfarlane  being  indebted  to  Catherine  Macdougall,  his  mother,  he  and 
John  Mitchell  and  David  Foyer  subscribed  a  bill  in  the  following  terms : 

"  L.1300  Principal  "  Garncaber,  3d  January  1805« 

66  Interest. 


••L.1365. 


"Jointly  and  severally  against  the  term  of  Martinmas  first  to  come,  at  Mema. 
Carrick  and  Company's  bankmg-ofGice  in  Glasgow,  pay  to  me,  Catherine  MacdoagaD, 
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widow  of  ilie  deceased  Donald  Morison,  or  order,  thirteen  hundred  and  sixty-five  pounds 

Bteiling,  yaloe  of 

her 

CatherineXMaodongall 
mark 
''To  Meflsra.  Malcolm  Mac&rlane  in  Gamcaber,  and  John  Mitchell  in  Arrochy- 
more,  acceptants. 

V  *6"    ;        «  John  Mitohbll. 
(R'     pA\        "Da^d  Foyer  in  Blairvocke. 
(bignea;         «« David  Foyer  as  cautioner  for  them." 

Upon  the  death  of  Malcolm  Macfarlane,  the  pursuer  brought  an  action  against  his 
son  George  and  the  other  tiro  acceptors,  concluding  that  they  should  be  ordaineid  jointly 
and  severaUy  to  make  payment  of  the  debt. 

Mitchell  and  Foyer  resisted  payment  of  the  bill.  Mitchell's  case  was  very  untenible, 
and  not  much  insisted  in.  For  Foyer  it  was  pleaded,  that  an  acceptance  of  a  bill  of 
exchange  may  be  either  absolute,  or  condi-  [680]  -tional, — partial,  or  entire.  Chitty  on 
Bills,  p.  135-139.— J^ieii  on  BiUs,  p.  14r-1S.— Douglas,  p.  286.  That  the  bill  was  not 
addieffled  to  him  conjunctly  and  severally  with  the  others :  That  he  had  written  that 
part  of  the  address  himself,  and  had  subscribed  his  acceptance  expressly  as  cautioner : 
That  the  bill  subscribed  with  that  qualification  had  been  received  by  the  pursuer 
without  any  hesitation  or  difficulty,  though  she  was  quite  entitled  to  have  objected : 
That  she  must  therefore  be  held  to  have  looked  on  him  as  stibsidiarie  liable  j  and  that 
therefore  he  was  entitled  to  the  benejicium  ordinis,  and  had  a  right  to  insist  on  Qeorge 
Macfarlane  being  discussed  before  recourse  could  be  had  upon  him. 

The  pursuer  founded  chiefly  on  the  case  of  Sharpe  against  Harvey,  24th  June  1808 ; 
and  pleaded  that  the  decision  there  showed  that,  qtuxxd  the  creditor,  a  cautionary 
obligation  could  not  be  constituted  at  all  by  a  bill,  otherwise  it  must  have  been  subject 
to  the  septennial  prescription.  She  farther  argued  that  the  acceptance  in  this  case  was 
totally  different  from  a  conditional  one ;  for  there  the  creditor's  right  depended  upon  an 
event  which  might  or  might  not  happen ;  whereas  here  there  was  no  doubt  about  the 
matter.  It  was  not  conditional,  but  merely  cautionary,  and  would  of  course  be  of  use 
in  settling  questions  of  relief  among  the  co-obligants,  but  could  have  no  effect  upon  the 
creditor  in  the  bill. 

The  Lord  Ordinary  (25th  November  1808)  decerned  against  the  whole  defenders 
ooDJiinctly  and  severally. 

After  some  further  procedure,  the  case  came  before  the  Court  on  petition  and 
antwera.  The  Judges  were  clearly  of  opinion  that  cautionary  obligations  in  bills  of 
exchange  could  have  no  other  effect  than  that  of  settling  the  question  of  relief  and  on 
that  ground  (23d  January  1810)  they  adhered. 

A  reclaiming  petition  was  (13th  February  1810)  refused  without  a^iswers. 

[CI  Walker's  Trustees  v.  M'KinLay,  6  E.  1132,  pamm;  7  R.  (H.L.)  96.] 


No.  191.      F.a  N.8.  I.  681.     13  Feb.  1810.     2nd  Div.— Lord  Glenlee. 

George  Muneo,  Pursuer. — Fletcher. 
Chakles  Munro  and  Others,  Defenders. — L'Amy. 

L  Profnsion  to  heirs  a/nd  children. — A  person  who  by  his  marriage-contract  settles  his 
estate  in  fee-simple  upon  the  heirs-male  of  the  marriage,  is  not  entitled  thereafter  to 
subject  his  heirs  to  the  conditions  of  an  entail. 

IL  Homoiogatian, 

In  this  case,  which  was  an  action  of  reduction  at  the  instance  of  the  eldest  son  and 
heir  of  Mr.  Charles  Munro  of  Culrean,  for  the  purpose  of  setting  aside  a  deed  of  entail, 
whereby  his  father  had  endeavoured  to  impose  certain  restrictions  upon  his  heirs  not 
contained  in  a  previous  contract  of  marriage,  the  Court  delivered  an  unanimous  opinion, 
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that  it  was  now  settled  law  that  it  was  incompetent  to  do  so ;  and  they  decerned  in  tiie 
reduction  accordingly,  20th  January  1809. 

Besides  the  usu&d  arguments  in  similar  ccuses,  the  defenders  maintained  that  tiiere 
had  heen  circumstances  6f  homologation  on  the  part  of  the  pursuer,  which  harred  him 
from  prosecuting  the  action. 

Thebe  were,  Ist,  That  the  pursuer  had  in  the  year  1792,  very  soon  after  he  came  of 
age,  executed  a  ratification  and  discharge  in  favour  of  his  father's  trustees,  in  which  a 
trust  deed  by  his  father,  relative  to  the  entail,  was  recited. 

2dlyy  That  the  pursuer  accepted  of  a  disposition  from  the  trustees,  in  terms  of  the 
directions  contained  in  the  trust  deed  to  them,  and  in  reference  to  the  course  of 
succession  fixed  by  the  deed  of  entail,  an  extract  of  which  was  then  delivered  to  him. 

Sdly,  That  infef tment  followed  thereon  in  his  favour ;  and, 

4:tMyf  That  in  1799,  he  applied  to  the  Court,  in  character  of  heir  of  entail,  for 
authority  to  sell  part  of  the  entailed  estate  for  redemption  of  the  land-tax. 

In  explanation  of  these  circumstances,  it  was  answered ; 

Istf  That  the  discharge  contained  no  ratification  of  the  entail,  and  did  not  even 
mention  it. 

[582]  2dlyf  That  he  was  obliged  to  accept  of  such  a  disposition  as  the  trustees  were 
entitled  to  give  him;  and,  besides  that  very  deed  declares  that  it  was  not  of  itself 
sufficient  to  complete  the  pursuer's  titles. 

Mly,  That  the  infef  tment  was  taken  without  his  knowledge ;  upon  which  subjeet 
two  letters  were  produced;  one  was  from  the  pursuer's  agent,  in  these  terms:  "In 
answer  to  your  letter  of  yesterday  (31st  January  1809),  I  beg  to  refer  you  to  the 
annexed  copy  of  a  letter  written  to  me  by  Mr.  Munro  of  Uulrean,  which  will  show  that 
the  infeftment  on  the  trustees  disposition  to  him  was  not  seen  by  Mr.  Munro  for  several 
years  after  he  had  obtained  his  first  decree  of  reduction ;  and  besides,  it  is  worthy  of 
notice,  that  Mr.  Munro  was  ignorant  of  the  import  of  his  father's  contract  of  marriage 
at  the  time  the  trustees  denuded  of  the  trust." 

The  other  was  from  the  pursuer  himself,  in  these  terms : — "  28th  January  1809. — 
In  answer  to  your  letter  relative  to  the  infeftment  taken  for  me  by  Mr.  (xeoige 
Robertson,  late  agent  here,  I  beg  to  say  that  it  was  done  by  desire  of  the  trustees  for 
whom  he  acted :  That  he  did  not  call  on  me  for  payment  of  it :  That,  at  settling  for  his 
agency  under  the  trust,  a  considerable  balance  remained  against  him,  which  he  never 
paid  or  accounted  for  to  me,  having  failed  and  left  this  country  soon  after  the  tnist 
ceased ;  and  that  I  had  no  precise  knowledge  of  the  infeftment,  having  been  in  London 
when  token,  until  the  death  of  Mr.  John  Simpson,  late  writer  in  Dingwall,  to  whom  it 
was  given  to  be  recorded,  when  his  heirs  informed  me  of  its  being  found  amongst  his 
papers,  and  demanded  the  recording  dues." 

ithlyf  As  to  the  last  allegation,  it  was  answered,  that  the  application  proceeded 
from  a  mistake  of  the  pursuer's  man  of  business.  In  evidence  of  which  it  was  stated, 
that  the  pursuer,  so  far  from  approving  of  the  entail,  had  taken  out  one  decree  oi 
reduction  in  1795,  and  another  in  1796,  though,  from  some  error,  he  had  deemed  this 
third  one  necessary. 

The  Court  were  unanimously  of  opinion  that  there  was  no  sufficient  homologation, 
in  the  circumstances  stated,  to  bar  the  action ;  and  one  Judge  said  that  it  might  well 
be  doubted  how  far  such  an  entail  could  be  confirmed  by  homologation ;  because  it  was 
confessedly  invalid  till  homologated  by  the  heir;  that, , in  the  case  of  Yana  against 
creditors,  it  was  found  that  no  entail  was  effectual  against  the  maker ;  and  consequentiy 
as  the  heir,  by  the  act  of  homologation,  would,  properly  speaking,  be  the  maker  of  it|  it 
might  be  maintained  that  he  was  entitled  to  withdraw  his  approbation. 

The  Court  refused  a  reclaiming  petition  without  answers,  13th  February  1810. 

[Cf.  M'DoncOd's  Trustees  v.  M'Donaldy  7  R.  815.] 
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No.  192.        F.C.  N.S.  L  583.     15  Feb.  1810.     2nd  Div.— Lord  Robertson. 

Egbert  Duncan,  Pursuer. — Cl^hane. 

Janet  and  Margaret  Rak,  Competing. — Biruce. 

TtuJc^  Conquest. — Leases  taken  secluding  executors  and  assignees  found  to  be  conquest 
under  a  clause  in  a  marriage  contract,  conveying  '*  all  heritages,  goods,  gear,  debts, 
sums  of  money,  or  other  moveables  which  should  be  conquest  and  acquired  by  them 
during  the  standing  of  the  intended  marriage,"  provided  the  term  of  entry  had 
arrived  before  the  death  of  the  tenant.  But  those  of  which  the  entry  had  not 
arrived,  found  not  to  be  conquest  of  the  marriage. 

Thomas  Fleming  died  in  February  1802,  without  issue,  and  without  leaving  any 
disposition  of  his  effects. 

His  funds  at.  that  time  consisted, 

Isty  Of  a  lease  of  the  East  Farm  of  Meikle  Dron,  from  Robert  Meldrum  of  Clayton, 
descendible  to  heirs,  but  secluding  assignees  and  sul>-tenants ;  and  in  case  it  descended 
to  heirs-female,  the  eldest  was  to  succeed  without  division. 

2dly^  A  lease  of  the  farm  of  Clayton  descendible  to  heirs. 

ScUy^  A  right  to  a  new  lease  of  the  East  Farm  of  Meikle  Dron,  and  also  a  lease  of 
the  West  Farm  of  Dron.  By  the  terms  of  the  missives  these  two  last  leases  were 
granted  to  Fleming  and  his  heirs,  secluding  assignees  and  subtenants ;  but  Fleming  died 
before  any  possession  followed  upon  them. 

Aihly^  Bart  of  crop  1801  in  the  bam  and  barnyard  at  the  time  of  his  death. 

5ihly^  The  proceeds  of  crop  1802  sown  and  reaped  after  his  death. 

Sthly^  His  stock  of  cattle,  horses,  and  labouring  utensils,  household  furniture,  and 
debts  due  to  him  at  the  time  of  his  death. 

Upon  Fleming's  death  the  whole  property  was  converted  into  money;  and  Mr. 
Given,  writer  in  Cupar,  was  appointed  to  collect  the  funds.  After  having  done  so,  and 
paid  the  debts,  a  considerable  balance  remained  in  his  hands;  and  the  price  of  the 
leases  also  remaining  in  the  hands  of  Mr.  Meldrum  the  landlord  to  whom  they  were 
sold,  a  multiplepoinding  was  brought  by  these  gentlemen  to  have  it  ascertained  to  whom 
the  balances  belonged. 

The  parties  who  appeared  and  claimed  right  in  the  funds  were, 

Is^  Robert  Duncan,  who,  as  grandson  of  Fleming's  eldest  sister,  claimed  right  to 
the  whole  of  the  price  received  for  the  lease  No.  1,  and  [684]  to  half  of  the  price 
received  for  Kos.  2  and  3,  along  with  Thomas  Miller,  the  eldest  son  of  Agnes  Fleming, 
another  sister  of  the  deceased ;  and  also  to  the  whole  of  the  proceeds  of  crop  1802  sown 
and  reaped  after  Fleming's  death. 

2d?y,  The  next  of  kin  of  Thomas  Fleming  who  claimed  the  executry ;  and, 

3dly^  Janet  and  Margaret  Rae,  surviving  children  of  a  first  marriage  of  Janet 
Sampson,  the  widow  of  Fleming,  who  claimed  one-half  of  the  conquest  of  the  marriage, 
and  ifUer  aliOy  one-half  of  the  tacks  acquired  by  Fleming. 

This  report  relates  to  the  competition  between  the  first  and  last  of  these  parties. 

By  contract  of  marriage  entered  into  between  Fleming  and  Janet  Sampson,  it  was 
ptroYided,  "That  all  heritages,  goods,  gear,  debts,  sums  of  money,  or  other  moveables 
which  should  be  conquest  and  acquired  by  them  during  the  standing,  of  the  intended 
marriage,  over  and  above  the  foresaid  sum  of  L.  14  5,  shall  pertain  and  belong  to,  and  the 
rights  and  securities  thereto,  taken  and  conceived  in  favour  of  the  said  Thomas 
Fleming,  and  Janet  Sampson,  in  conjimct  fee  and  liferent,  and  the  bairns  to  be  pro- 
created of  their  intended  marriage  in  fee ;  which  failing,  equally  to  their  own  nearest 
heirs  whatsoever  at  the  death  of  the  last  survivor." 

Under  this  clause  in  the  contract^  the  Raes  claimed  one-half  of  the  sum  for  which 
Fleming's  leases  were  sold  at  his  death,  as  conquest  of  his  marriage  with  the  mother ; 
and  the  Courts  on  considering  informations,  unanimously  pronounced  this  interlocutor 
(Ist  December  1809) :  "Find  that  the  prices  of  these  leases  make  part  of  the  conquest 
of  the  marriage  betwixt  Thomas  Fleming  and  Janet  Sampson ;  find  that  the  said  Janet 
and  Margaret  Rae  have  right  as  the  nearest  of  kin  to  their  mother,  Janet  Sampson, 
to  insist  for  implement  of  the  provisions  in  her  favour  in  her  contract  of  marriage ;  and 
therefore  prefer  them  to  the  sum  of  L  72,  lOs.  being  one-half  of  the  sum  of  L.145 
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which  Thomas  Fleming  thereby  became  bound  to  lay  out  in  the  terms  therein  men- 
tioned ;  and  also  to  one-half  of  the  conquest  of  the  marriage,  with  the  interest  of  these 
two  sums  from  the  death  of  Thomas  Fleming  in  February  1802,  until  payment." 

Against  the  first  of  these  findings,  inter  cUtOj  Robert  Duncan  reclaimed,  and 
pleaded : 

Leases  do  not,  in  their  own  nature,  fail  under  the  denomination  of  conquest.  Stcdr^ 
b.  iii.  tit.  5,  s.  10. — Bank.  b.  iii.  tit.  4,  p.  297. — Ersk.  b.  iii.  tit.  8,  s.  16. — 23d  June 
1663,  Fergusson  against  Fergusson.  And  it  has  been  found  that  a  special  destination 
of  lands  and  heritages  does  not  carry  tacks,  unless  they  are  expressly  named.  Durie, 
12th  March  1628,  Lady  Dunfermline  against  the  Earl. 

The  conquest  is  only  carried  in  this  case  by  the  destination  of  the  marriage-contract ; 
and  it  is  not  denied  that  the  parties  might  have  taken  what  property  they  pleased  to 
^e  heirs  of  conquest :  But  as  leases  are  not  stia  natura  conquest,  so  also,  in  this  case, 
assignees  are  expressly  ex-  [686]  -eluded.  It  is  clear,  thetefore,  that  even  here,  they 
are  not  conquest,  unless  the  landlord  shall  be  held  to  have  consented.  Perhaps  even 
his  consent  would  not  have  been  sufficient :  But  even  if  it  would,  that  argument  cannot 
be  maintained  in  this  case,  for  he  neither  was  a  party  to  the  original  contract,  nor  yet 
has  he  adhibited  his  consent ;  but,  on  the  contrary,  he  expressly  refused  it  by  granting 
the  lease  to  heirs  secluding  assignees. 

It  was  maintained  further,  that  they  could  not  be  rendered  conquest  by  implication ; 
nor  considered  as  having  been  acquired  in  fratidem  of  the  destination  in  the  contiBct, 
for  in  fact,  they  were  not  purchased ;  and  consequently,  no  part  of  the  aequisiia  of  the 
marriage  was  employed  in  procuring  them. 

And,  lastly,  it  was  argued,  that  it  was  only  the  bygone  profit  made  by  means  of  the 
leases  that  could  be  called  conquest ;  that  the  future  profits  unquestionably  belonged  to 
the  heir ;  that  the  price  received  for  the  leases  was  the  equivalent  for  the  future  profits, 
and  that  it  could  not  therefore  be  looked  upon  as  acquired  during  the  marriage,  nor 
brought  in  any  shape  under  the  denomination  of  conquest 

Answered  for  the  Baes. 

The  terms  of  the  marriage-contract  are  so  very  ample,  as  to  convey  to  the  repre- 
sentatives of  the  wife  one-half  of  every  property  whatever  which  was  acquired  dniiog 
the  marriage;  and  it  is  upon  this  that  the  decision  must  depend, — ^not  upon  the 
technical  expressions  of  the  law,  as  distinguishing  conquest  or  feuda  nova  from  feuda 
antique^ — but  upon  the  question  whether  it  is  in  the  power  of  parties  to  convey  leases 
to  their  heirs  of  conquest  without  express  mention  of  them  in  the  contract.  As  to  that 
there  can  be  no  doubt ;  and  the  case  of  Lady  Dunfermline  quoted  on  the  other  side, 
proceeded  entirely  on  the  specialty,  that  from  the  terms  of  the  deed  it  was  only  subjects 
capable  of  infeftment  to  which  she  could  have  any  claim. 

The  Court  (15th  February  1810)  ''Adhered  to  the  interlocutor  complained  of  in  so 
far  as  regards  leases  current  at  the  death  of  the  lessee ;  but  alter,  as  to  leases,  the  term 
of  entry  to  which  had  not  arrived  when  the  lessee  died ;  and  find  that  the  last  do  not 
fall  under  the  conquest  of  the  marriage." 


No.  193.       F.C.  N.S.  L  586.     15  Feb.  1810.     2nd  Div.— Lord  Robertson. 

Ann  Duncan  and  Others,  Pursuers. — UAmy, 

Robert  Duncan,  Competing. — CUphaiM. 

Heir  and  Execuior, — ^An  assignation  to  a  farm,  crop,  and  stocking,  does  not  render  a 
moveable  debt  heritable  in  a  question  between  heir  and  executor. 

In  the  same  multiplepoinding  a  question  also  occurred,  whether  certain  debts  due  by  * 
the  deceased  were  payable  by  the  heir  or  executor. 

In  1797,  Mr.  Fleming  became  indebted  to  Mr.  Gourlay  in  the  sum  of  L.290,  Ss.  3d. ; 
and,  in  1798,  he  became  indebted  to  his  landlord,  Mr.  Meldrum,  in  the  sum  of 
L.114,  16s.  4(L  For  these  debts  he  accepted  two  bills  drawn  by  Mr.  Courlay  and  Mr. 
Meldrum. 
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Various  partial  payments  were  made  by  Fleming;  but,  in  1801,  he  fonnd  it 
neceasaty  to  grant  an  additional  security  to  his  creditors.  He  accordingly  executed  a 
deed,  which  contained  these  clauses,  "Seeing  the  said  Robert  Meldrum  and  Oliver 
(Jourlay  haye  agreed  to  delay  raising  diligence  on  the  foresaid  bills  upon  my  granting 
to  them  an  assignation  to  the  foresaid  tack  and  stocking  thereon ;  therefore  I  the  said 
Thomas  Fleming  have  assigned  to,  and  in  favour  of  the  said  Robert  Meldrum  and 
Oliyer  Gourlay  ^e  foresaid  tack  of  the  lands  of  Dron,  and  my  possession  of  the  same ; 
and  that  for  the  space  and  years  thereof  to  run  from  and  after  the  term  of  Martinmas 
last^  and  also  my  whole  stocking  on  my  said  farm,  consisting  of  corn  and  hay,  bestial, 
and  instruments  of  labouring,  with  power  to  the  said  Robert  Meldrum  and  Oliver 
Gronrlay,  and  their  foresaids,  to  di8pose#of  said  tack  and  stocking,  and  to  apply  the 
price,  &c  and  to  account  to  me  for  the  balance." 

The  Court  (1st  December  1809)  found  '^  that  the  debts  due  by  Thomas  Fleming  to 
Mr.  Meldrum  and  Mr.  Oourlay  continue  moveable,  and  are  a  burden  on  the  executry." 

The  executors,  Ann  Duncan  and  others,  reclaimed )  and  pleaded, 

That  the  debts  were  burdens  on  the  heir  without  recourse  on  the  executors. 

[587]  In  support  of  this  proposition  it  was  argued,  that  a  moveable  debt  became 
heritable  in  consequence  of  any  supervening  heritable  security,  Ersh  b.  ii.  tit.  2,  s.  14. 
— Bamk,  b.  ii.  tit  1,  s.  37. — Stair,  b.  iL  tit.  1,  s.  3. 

But  a  tack  is  undoubtedly  an  heritable  subject  in  every  point  of  view :  Consequently 
the  debt  has  been  rendered  heritable. 

And  the  circumstance  of  the  stocking  and  crop  having  also  been  conveyed  makes  no 
difference  on  the  merits  of  the  case.  An  heritable  security  never  can  be  nugatory, 
merely  because  the  creditor  gets  also  an  assignation  to  moveables.  The  heritable  right 
is  theytcs  nohUiuSy  and  draws  the  other  after  it.  If  the  original  debts  were  rendered 
heritable  by  an  assignation  to  the  lease,  they  are  certainly  not  the  less  so  because  the 
debtor  assigned  his  moveables  in  the  same  deed ;  and,  it  will  be  observed,  it  was  by  no 
means  a  disposition  omnium  bonarum. 

Answered  for  the  heir. 

If  the  lease  alone  had  been  assigned,  it  might  have  been  argued  that  the  nature  of 
the  debt  had  been  changed,  and  that  the  burden  of  discharging  it  had  been  thrown 
upon  the  heir.  But,  in  this  case,  the  whole  moveable  funds  of  any  value,  and  certainly 
to  a  far  greater  extent  than  the  amount  of  the  debts,  were  also  assigned ;  and,  conse- 
quently, in  a  questio  voluniatis^  which  every  case  of  relief  between  heir  and  executor 
undoubtedly  is,  there  is  not  the  least  reason  to  presume  that  the  debtor  had  any  inten- 
tion of  relieving  his  executors  of  the  burden,  and  still  less  can  any  such  argument  be 
wiAiwtAiTiftH  where  no  possession  followed  on  tiie  assignation. 

The  Court  were  of  opinion  that  there  was  no  evidence  of  any  intention  on  the  part 
of  Fleming  to  alter  the  nature  of  the  debt,  and  that,  even  during  his  own  lifetime,  the 
moveables  must  have  been  taken  primo  loco;  and  of  this  date  (15th  February  1810) 
they  adhered. 

Na  194.      F.C.  N.S.  L  588.     15  Feb.  1810.     2nd  Div.— Jiord  Robertson. 
Sir  William  Naibnb  of  Dunsinnan,  Bart.,  Pursuer.— iftmjjpewny  et  Skene. 

John  Gbay,  Competing. — Cranstoun. 


ie — Ckaue — Competition, — Found  that  a  security  may  be  created  over  an  entailed 
estate  so  as  not  to  contravene  a  prohibition  to  contract  debts  fenced  with  irritant  and 
leeolutive  clauses,  and  yet  so  as  to  be  preferable  in  a  competition  with  a  prior  persona 
bond. 

The  estate  of  Carse  is  held  under  a  strict  entail,  containing  the  usual  prohibitions 
against  selling,  contracting  debt,  &c.  and  fenced  with  irritant  and  resolutive  clauses. 
The  clause  as  to  contracting  debt  declares  that  it  shall  not  be  lawful  for  the  heirs  of 
entail  ''To  sell,  alienate,  dispone,  or  dilapidate,  my  said  tailzied  estate,  or  any  part 
thereof,  nor  to  contract  debis  thereupon,  nor  grant  infeftments  of  annualrent  forth  of 
the  sam^  or  any  right  or  security  redeemable  or  irredeemable,  which  can  anywise  burden 
at  affect  the  said  lands  and  estate/' 


304  SIR   WILLIAM   NAIRNK,    BART.   V.   GRAY.  P.O.  1810,  VJEK.  I. 

After  some  other  clauseB,  it  proceeds,  "Nor  to  contract  or  take  on  debts,  nor  to 
commit  any  deed  or  crime  by  which  my  said  lands  and  estate  may  be  apprised^  adjudged, 
evicted,  or  forfeited,  from  them,  in  defraud  or  prejudice  of  the  subsequent  heirs  of 
tailzie,  according  to  the  order  and  substitution  before  written,"  &c. 

On  25th  August  1797,  Charles  Gray  the  then  proprietor  let  one  of  his  farms  to  the 
father  of  John  Gray  for  19  years  and  two  lifetimes. 

Of  the  same  date,  he  executed  a  bond  in  favour  of  the  same  person,  binding  himpelf 
to  renew  the  lease  every  year ;  and  farther,  "  to  pay  to  the  said  George  Gray  and  his 
foresaids,  at  Whitsunday  yearly,  the  legal  interest  of  the  said  L.1500  sterling  (being 
the  sum  advanced  as  f^oresaid),  during  my  life,  and  commencing  payment  at  Whit- 
sunday 1798  for  the  year  preceding,  and  with  the  sum  of  L.15  sterling,  of  liquidate 
penalty  for  each  year's  failure  in  payment  of  the  said  annual-rent,  over  and  above 
performance." 

On  the  23d  of  July  1796,  Charles  Gray  granted  a  bond  of  annuity  for  L.250 
sterling,  to  James  Balfour  writer  to  the  signet,  during  the  granter's  lifetime ;  and  for  the 
security  of  the  annuitant,  be  bound  and  [589]  obliged  himself  to  infeft  him  in  the  said 
annuity  upliftable  out  of  the  lands  of  Carse  and  others  in  Mr.  Gray's  entail.  This  bond 
contains  the  following  declaration  :  '*  But  declaring  always,  as  it  is  hereby  provided  and 
declared,  that  the  foresaid  annuity  shall  not  be  understood  in  any  respect  whatever  to 
affect  the  lands  and  others  foresaid,  or  the  rents  thereof,  for  any  longer  period  than  my 
lifetime,  or  the  not  redemption  of  the  said  annuity;  nor  shall  these  presents  be  the 
ground  of  any  apprising  or  adjudication,  or  of  any  other  l^al  diligence  whereby  the 
said  lands  and  others  foresaid  may  be  in  any  manner  of  way  affected  or  evicted  from  the 
heirs  of  entail  entitled  to  succeed  to  me  therein,  in  virtue  of  the  deed  of  entail  thereof, 
&C.  and  further,  that  my  granting  these  presents  shall  in  nowise  be  interpreted  or 
extended  to  infer  any  infringement  upon,  or  the  incurring  of  any  of  the  irritancies  oon« 
tained  in  the  said  deed  of  entail,  or  any  derogation  therefrom  in  any  manner  of  way 
whatever,  the  said  annuity  being  only  meant  and  intended  to  affect  the  said  lands  and 
others,  to  the  extent  foresaid,  during  my  liferent  right  thereto,  and  no  otherwise." 

This  bond  of  annuity  likewise  contained  an  assignation  to  the  maills  and  duties  of 
the  lands. 

Upon  the  4th  of  May  1801,  Charles  Gray  granted  a  second  bond  of  annuity  for 
L.600  sterling  to  Mr.  Fletcher  of  Ballinshoe  during  the  granter's  life,  and  he  became 
bound  to  infeft  the  annuitant  in  the  same  terms  as  the  preceding  bond.  It  also  con- 
tained a  declaration  of  precisely  the  same  import  with  the  one  just  quoted. 

Messrs.  Balfour  and  Fletcher  were  infeft  on  these  bonds,  and  afterwards  conveyed 
them  to  Sir  William  Nairne. 

In  January  1803,  Mr.  Charles  Gray,  by  a  bond  in  the  English  form,  became  security 
for  the  Company  of  Gower  and  Hardison  to  William  Holmes  of  London,  for  the  penal 
sum  of  L.5,649. 

Upon  the  9th  of  April  1806,  Sir  William  Nairne  raised  inhibition  on  the  bonds  of 
annuity,  and  afterwards  brought  an  action  of  maills  and  duties  against  the  tenanto  of  the 
estate,  in  which  he  obtained  decree. 

In  1806,  Mr.  Holmes,  the  creditor  in  the  English  bond,  constituted  his  debt^  and 
afterwards  brought  a  process  of  adjudication,  in  which  he  obtained  decree.  He  than 
raised  an  action  of  maills  itnd  duties  against  the  tenants,  which  induced  Sir  W^Uiam 
Kaime  to  bring  a  multiplepoinding  in  their  name,  calling  the  several  creditors  of  Mr. 
Gray  into  the  field  to  dispute  their  preferences. 

These  actions  having  come  before  Lord  Kobertson,  his  Lordship  (November  12, 
1808)  :  "Finds  that  Sir  William  Nairne,  in  virtue  of  the  interest  produced  for  him,  is 
a  preferable  creditor  on  the  sums  in  medio,  to  the  amount  of  L.850  yearly,  during  the 
life  of  the  said  Charles  Gray  the  heir  of  entail  in  possession  of  the  estate  of  Carse ;  and 
decerns,  for  ought  yet  seen,  in  the  preference,  and  for  payment  accordingly." 

.  John  Gray  the  competitor  now  appeared,  and  claimed  reiyention  of  the  interest  of 
his  L.1500;  but  the  Lord  Ordinary  (7th  March  1809)  on  advising  a  representation  and 
answers,  adhered. 

[590]  Mr.  Gray  reclaimed  to  the  Court,  and  pleaded : 

The  security  granted  by  Mr.  Charles  Gray  to  Mr.  Fletcher  does  not  infer  an  irritancy 
under  the  entail  of  Carse. 

Every  real  security  upon  the  estate  of  Carse,  infers  an  irritancy  under  the  entuL 
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Therefore,  tiie  security  granted  by  Mr.  Charles  Gray  to  Mr.  Fletcher,  is  not  a  real 
secnrity  upon  the  estate  of  Carse. 

Upon  these  principles,  he  maintained  it  followed  that,  as  his  bond  was  prior  in  date 
to  the  bond  for  L.600  per  annum  in  the  person  of  Sir  William  Naime,  it  must  be 
preferable,  and  sufficient  to  found  him  in  his  claim  for  retention  of  his  rents. 

Answered  for  Sir  William  Naime. 

The  bonds  in  question  are  real  securities,  and  differ  in  no  respect  from  other  herit- 
able rights,  except  in  so  far  as  they  are  made  to  depend  on  the  life  of  the  grantor, 
which  is  just  as  legal  as  if  they  had  depended  on  that  of  the  grantee.  They  have  every 
attribute  of  other  feudal  rights.  The  only  effect  the  clauses  founded  on  by  Mr.  Gray 
can  haye  is,  that  no  heir  of  entail  is  any  more  prejudiced  by  them  than  if  they  had  been 
mere  personal  rights.  Whether  heirs  of  entail  could  make  any  objection  is  a  separate 
question ;  but  if  the  clause  is  not  in  itself  inconsistent  with  the  nature  of  a  feudal  right, 
it  must  be  good  against  the  competitor. 

The  Court  were  satisfied  by  this  reasoning;  and  (26th  January  1810)  adhered  to 
the  Lord  Ordinary's  interlocutor.  And  a  reclaiming  petition  was  refused  without 
answers  15th  February  1810. 

[Cf.  Grahame  v.  Alison,  9  S.  132 ;  Bontine  v.  Graham,  15  S.  724.] 
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Janet  Duncan,  Pursuer. 
John  Hill,  Tertius,  and  Others,  Defenders. 

Alimeni. — L  Whether  a  father-in-law  be  liable  to  aliment  his  daughter-in-law  when  his 
son  is  alive  but  unable  to  maintain  her,  and  the  father-in-law  is  opulent. 

II. — ^Whether  an  alimentary  allowance,  never  demanded  before,  can  be  claimed  in  the 
way  of  an  arrear,  at  a  period  several  years  distant  from  the  last  of  the  terms  for  which 
it  is  claimed. 

(Bead  the  report  under  the  same  name,  28th  February  1809,  as  the  narrative  of  this 
ease.) 

MemorialB  were  given  in  by  the  parties  agreeably  to  the  order  of  Court 

The  argument  in  the  memorial  for  the  pursuer,  upon  the  general  point  of  law,  was 
not  materially  different  from  that  formerly  stated,  as  contained  in  her  petition.  But  she 
alec  brought  prominently  forward,  and  particularly  insisted  on  certain  special  facts,  of 
which  she  offered  a  proof,  and  exhibited  a  condescendence.  The  substance  of  this 
eondescendence  was,  that  John  Hill,  junior,  her  husband,  had  been,  with  good  intentions 
indeed,  but  illegally  and  against  his  own  will,  sent  out  of  this  country  to  the 
West  Indies,  where  he  died,  by  John  Hill,  senior,  his  father.  She  argued  that  this  fact 
eg/KOsMj  bound  the  latter  to  aliment  her  in  the  absence  and  during  the  life  of  her 
husband,  since  it  deprived  her  of  all  chance  of  support  from  her  husband's  industry. 

In  the  memorial  for  the  defenders,  the  argument,  on  the  general  point  was  also 
sabstantially  the  same  as  in  their  answers  to  the  pursuer's  petition.  The  defenders 
denied  the  special  facts  condescended  on ;  and,  on  their  side,  insisted  strongly  on  the 
ciicnmstances  that  John  Hill,  senior,  had,  at  a  great  expence  to  himself,  given  to  his  son 
A  Hberal  establishment  in  life,  and  that  it  was  only  by  his  own  vice  and  folly  that  the 
latter  was  reduced  to  poverty.  It  was  maintained  that  in  such  circumstances,  John 
Hill,  junior,  had  himself  no  claim  for  any  aliment  from  his  father.  That  he  was  bound 
to  live  by  his  labour  in  that  rank  of  life  to  which  he  had  degraded  himself.  It  was 
lariher  argued  that  his  wife,  the  pur-  [592]  -suer,  was  bound  to  share  the  fortunes  of  her 
liiuband,  to  live  in  the  same  rank  of  life  with  him,  and  by  the  same  means,  and  could 

ask  her  father-in-law  to  do  for  her  what  he  was  not  bound  to  do  for  his  son. 

One  Judge  (Lord  Hermand)  adopted  the  arguments  of  the  defenders,  at  least  those 

mentioned,  and  drawn  from  the  more  special  circumstances  of  the  case,  and  thought 
tliey  ought  to  be  assoilzied  altogether. 

The  majority  of  the  Court  were  of  a  different  opinion.  Several  of  the  Judges  on 
tliat  side  did  particularly  notice  as  of  weight,  the  special  circumstances  averred  by  the 
p.a  VOL.  I,  20 
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After  some  other  clauses,  it  proceeds,  "Nor  to  contract  or  take  on  debts,  nor  to 
commit  any  deed  or  crime  by  which  my  said  lands  and  estate  may  be  apprised,  adjudged, 
evicted,  or  forfeited,  from  them,  in  defraud  or  prejudice  of  the  sul^equent  heirs  of 
tailzie,  according  to  the  order  and  substitution  before  written,"  &c. 

On  25th  August  1797,  Charles  Gray  the  then  proprietor  let  one  of  his  farms  to  the 
&ther  of  John  Gray  for  19  years  and  two  lifetimes. 

Of  the  same  date,  he  executed  a  bond  in  favour  of  the  same  person,  binding  hiniMlf 
to  renew  the  lease  every  year ;  and  farther,  "  to  pay  to  the  said  George  Gray  and  his 
foresaids,  at  Whitsunday  yearly,  the  legal  interest  of  the  said  L.1500  sterling  (being 
the  sum  advanced  as  foresaid),  during  my  life,  and  commencing  payment  at  Whit- 
sunday 1798  for  the  year  preceding,  and  wit^  the  sum  of  L.15  sterling,  of  liquidate 
penalty  for  each  year's  failure  in  payment  of  the  said  annual-rent^  over  and  above 
performance.'' 

On  the  23d  of  July  1796,  Charles  Gray  granted  a  bond  of  annuity  for  L.250 
sterling,  to  James  Balfour  writer  to  the  signet,  during  the  granter's  lifetime ;  and  for  the 
security  of  the  annuitant,  be  bound  and  [589]  obliged  himself  to  infeft  him  in  the  said 
annuity  upliftable  out  of  the  lands  of  Carse  and  others  in  Mr.  Gray's  entail  This  bond 
contains  the  following  declaration  :  "  But  declaring  always,  as  it  is  hereby  provided  and 
declared,  that  the  foresaid  annuity  shall  not  be  understood  in  any  respect  whatever  to 
affect  the  lands  and  others  foresaid,  or  the  rents  thereof,  for  any  longer  period  than  my 
lifetime,  or  the  not  redemption  of  the  said  annuity;  nor  shall  these  presents  be  the 
ground  of  any  apprising  or  adjudication,  or  of  any  other  legal  diligence  whereby  the 
said  lands  and  others  foresaid  may  be  in  any  manner  of  way  affected  or  evicted  from  the 
heirs  of  entail  entitled  to  succeed  to  me  therein,  in  virtue  of  the  deed  of  entail  thereof 
&C.  and  further,  that  my  granting  these  presents  shall  in  nowise  be  interpreted  or 
extended  to  infer  any  infringement  upon,  or  the  incurring  of  any  of  the  irritancies  cxm- 
tained  in  the  said  deed  of  entail,  or  any  derogation  therefrom  in  any  manner  of  way 
whatever,  the  said  annuity  being  only  meant  and  intended  to  affect  the  said  lands  and 
others,  to  the  extent  foresaid,  during  my  liferent  right  thereto,  and  no  otherwise." 

This  bond  of  annuity  likewise  contained  an  assignation  to  the  maills  and  duties  of 
the  lands. 

Upon  the  4th  of  May  1801,  Charles  Gray  granted  a  second  bond  of  annuity  for 
L.600  sterling  to  Mr.  Fletcher  of  Ballinshoe  during  the  granter's  life,  and  he  became 
bound  to  infeft  the  annuitant  in  the  same  terms  as  the  preceding  bond.  It  also  con- 
tained a  declaration  of  precisely  the  same  import  with  the  one  just  quoted. 

Messrs.  Balfour  and  Fletcher  were  infeft  on  these  bonds,  and  afterwards  conveyed 
them  to  Sir  William  Nairne. 

In  January  1803,  Mr.  Charles  Gray,  by  a  bond  in  the  English  form,  became  secority 
for  the  Company  of  Gower  and  Hardison  to  William  Holmes  of  London,  for  the  penal 
sum  of  L.5,649. 

Upon  the  9th  of  April  1806,  Sir  William  Nairne  raised  inhibition  on  the  bonds  of 
annuity,  and  afterwards  brought  an  action  of  maills  and  duties  against  the  tenants  of  the 
estate,  in  which  he  obtained  decree. 

In  1806,  Mr.  Holmes,  the  creditor  in  the  English  bond,  constituted  his  debt^  and 
afterwards  brought  a  process  of  adjudication,  in  which  he  obtained  decree.  He  then 
raised  an  action  of  maills  ^nd  duties  against  the  tenants,  which  induced  Sir  WiUiam 
Naime  to  bring  a  multiplepoinding  in  their  name,  calling  the  several  creditors  of  Mt« 
Gray  into  the  field  to  dispute  their  preferences. 

I  These  actions  having  come  before  Lord  Eobertson,  his  Lordship  (November  12, 
1808)  :  "Finds  that  Sir  William  Nairne,  in  virtue  of  the  interest  produced  for  him,  is 
a  preferable  creditor  on  the  sums  in  mediOy  to  the  amount  of  L.850  yearly,  during  the 
life  of  the  said  Charles  Gray  the  heir  of  entail  in  possession  of  the  estate  of  Carae ;  and 
decerns,  for  ought  yet  seen,  in  the  preference,  and  for  payment  accordingly." 

John  Gray  the  competitor  now  appeared,  and  claimed  retention  of  the  interest  of 
his  L.1500 ;  but  the  Lord  Ordinary  (7th  March  1809)  on  advising  a  representation  and 
answers,  adhered. 

[590]  Mr.  Gray  reclaimed  to  the  Court,  and  pleaded : 

The  security  granted  by  Mr.  Charles  Gray  to  Mr.  Fletcher  does  not  infer  an  irritancy 
tinder  the  entaU  of  Carse. 

Every  real  security  upon  the  estate  of  Carse,  infers  an  irritancy  under  the  entoiL 
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TheTefoie,  the  secnritj  granted  by  Mr.  Charles  Gray  to  Mr.  Fletcher,  is  not  a  real 
secnrity  upon  the  estate  of  Carse. 

Upon  these  principles,  he  maintained  it  followed  that,  as  his  bond  was  prior  in  date 
to  the  bond  for  L.600  per  annum  in  the  person  of  Sir  William  Naime,  it  must  be 
preferable,  and  sufficient  to  found  him  in  his  claim  for  retention  of  his  rents. 

Answered  for  Sir  William  Naime. 

The  bonds  in  question  are  real  securities,  and  differ  in  no  respect  from  other  herit- 
able rights,  except  in  so  far  as  they  are  made  to  depend  on  the  life  of  the  grantor, 
which  is  just  as  legal  as  if  they  had  depended  on  that  of  the  grantee.  They  have  every 
at^bute  of  other  feudal  rights.  The  only  effect  the  clauses  founded  on  by  Mr.  Gray 
can  have  is,  that  no  heir  of  entail  is  any  more  prejudiced  by  them  than  if  they  had  been 
mere  personal  rights.  Whether  heirs  of  entail  could  make  any  objection  is  a  separate 
question ;  but  if  the  clause  is  not  in  itself  inconsistent  with  the  nature  of  a  feudal  right, 
it  must  be  good  against  the  competitor. 

The  Court  were  satisfied  by  this  reasoning;  and  (26th  January  1810)  adhered  to 
tiie  Lord  Ordinary's  interlocutor.  And  a  reclaiming  petition  was  refused  without 
answers  15th  February  1810. 

[Ct  Grahame  v.  Alison,  9  S,  132 ;  Bontine  v.  Graham,  15  S.  724.] 
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Janet  Duncan,  Pursuer. 
John  Hill,  Tertius,  and  Others,  Defenders. 

Aliment, — L  Whether  a  father-in-law  be  liable  to  aliment  his  daughter-in-law  when  his 
son  is  alive  but  unable  to  maintain  her,  and  the  father-in-law  is  opulent. 

XX. — ^Whether  an  alimentary  allowance,  never  demanded  before,  can  be  claimed  in  the 
way  of  an  arrear,  at  a  period  several  years  distant  from  the  last  of  the  terms  for  which 
it  18  claimed. 

(Bead  the  report  under  the  same  name,  28th  February  1809,  as  the  narrative  of  this 
ease.) 

Memoriate  were  given  in  by  the  parties  agreeably  to  the  order  of  Court. 

The  argument  in  the  memorial  for  the  pursuer,  upon  the  general  point  of  law,  was 
noi  materially  different  from  that  formerly  stated,  as  contained  in  her  petition.  But  she 
also  brought  prominently  forward,  and  particularly  insisted  on  certain  special  facts,  of 
which  she  offered  a  proof,  and  exhibited  a  condescendence.  The  substance  of  this 
eondeacendence  was,  that  John  Hill,  junior,  her  husband,  had  been,  with  good  intentions 
indeed,  but  illegally  and  against  his  own  will,  sent  out  of  this  country  to  the 
West  Indies,  where  he  died,  by  John  Hill,  senior,  his  father.  She  argued  that  this  fact 
epedaUj  bound  the  latter  to  aliment  her  in  the  absence  and  during  the  life  of  her 
husband,  since  it  deprived  her  of  all  chance  of  support  from  her  husband's  industry. 

In  the  memorial  for  the  defenders,  the  argument,  on  the  general  point  was  also 
sobatantially  the  same  as  in  their  answers  to  the  pursuer's  petition.  The  defenders 
denied  the  special  facts  condescended  on ;  and,  on  their  side,  insisted  strongly  on  the 
ciicainstances  that  John  Hill,  senior,  had,  at  a  great  expence  to  himself,  given  to  his  son 
a  liberal  establishment  in  life,  and  that  it  was  only  by  his  own  vice  and  folly  that  the 
latfcer  was  reduced  to  poverty.  It  was  maintained  that  in  such  circumstances,  John 
Hilly  junior,  had  himself  no  claim  for  any  aliment  from  his  father.  That  he  was  bound 
to  live  by  his  labour  in  that  rank  of  life  to  which  he  had  degraded  himself.  It  was 
farther  argued  that  his  wife,  the  pur-  [592]  -suer,  was  bound  to  share  the  fortunes  of  her 
husband,  to  live  in  the  same  rank  of  life  with  him,  and  by  the  same  means,  and  could 
not  aak  her  father-in-law  to  do  for  her  what  he  was  not  bound  to  do  for  his  son. 

One  Judge  (Lord  Hermand)  adopted  the  argume^ts  of  the  defenders,  at  least  those 
last  mentioned,  and  drawn  from  the  more  special  circumstances  of  the  case,  and  thought 
they  ought  to  be  assoilzied  altogether. 

The  majority  of  the  Court  were  of  a  different  opinion.     Several  of  the  Judges  on 
that  aide  did  particularly  notice  as  of  weight,  the  special  circumstances  averred  by  the 
y.C,  VOL.  I,  20 
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pursuer.  At  the  same  time  their  Lordships  concurred  in  the  opinion  on  the  genecal 
point  expressed  hy  the  Lord  President,  That,  by  the  law  of  nature  and  of  this  coimtiy, 
a  father,  having  sufficient  means,  was  bound  to  aliment  his  son  in  case  of  neceadty: 
That  our  decisions  had  also  subjected  him  to  the  obligation  of  alimenting  the  wife  of  his 
son  during  his  son's  life  and  incapacity  to  maintain  her. 

The  Court  were  unanimously  of  opinion  that  the  more  special  circumstances  insisted 
on  by  the  defenders  were  very  material ;  such  as  rendered  it  very  difficult  to  listen  to 
any  claim  of  aliment  at  all  against  John  Hill,  senior,  or  his  representatives,  either  by 
his  son  or  his  son's  wife ;  and  such  as,  if  aliment  was  to  be  allowed  out  of  his  fortune  to 
the  pursuer,  absolutely  required  that  this  allowance  should  be  limited  to  what  vbb 
necessary  for  a  bare  subsistence :  That  the  pursuer,  though  perhaps  not  to  blame,  yet 
was  bound  to  share  the  fortunes  of  her  husband ;  and  whether  she  had  gone  with  hun, 
or  whether  he  remained  with  her,  could  have  claimed  nothing  more  from  her  father-in- 
law  than  subsistence :  That  John  Hill,  senior,  had  already  done  all  he  was  bound  to  do 
to  raise  his  son  in  the  world,  or  to  maintain  him  and  his  family  in  a  respectable  rank  of 
life;  and  that  the  vices  of  his  son  only  prevented  what  he  had  done  from  being 
effectual :  That,  in  such  circumstances,  law  might  call  upon  the  father  to  keep  his  son 
and  his  son's  wife  from  starving,  but  it  could  compel  him  to  very  little  more :  That, 
therefore,  the  aliment  allowed  must  be  very  limited. 

The  interlocutor  of  Court  was,  "  Find  the  pursuer  entitled  to  an  aliment  at  the  rate 
of  L.20  sterling  per  annum,  during  the  life  of  her  husband,  and  decern." 

A  petition  being  presented  by  the  pursuer  craving  to  find  her  entitled  to  interest  upon 
each  year's  annuity  from  the  time  it  fell  due,  till  paid ;  the  Court  (9th  March  1810), 
of  consent,  found  her  entitled  to  interest  upon  each  year's  annuity  from  the  commence- 
ment of  the  action  till  paid. 

[Cf.  Hoseason  v.  Hoseasoriy  9  M.  38.] 
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John  Blackbukn,  Petitioner. — D.  M'Farlam, 

Bankruptcy, — Bankruptcy  constituted  by  a  charge  of  homing  executed  at  the  Market- 
cross  of  Edinburgh,  and  Pier  and  Shore  of  Leith,  and  by  an  arrestment  not  loosed 
within  15  days,  to  the  effect  of  setting  aside  an  heritable  bond  granted  by  a  person 
resident  and  domiciled  in  England,  over  his  landed  estate  in  Scotland. 

Alexander  Chatto,  Esq.  merchant  in  Newcastle-upon-Tyne,  and  resident  and 
domiciled  there,  was  proprietor  of  the  estate  of  Mainhouse  in  the  county  of  Boxburgh. 
Mr.  Blackburn  had  carried  on  business  in  partnership  with  Mr.  Chatto  \  and  in  1804, 
on  withdrawing  from  the  concern,  was  the  creditor  of  Mr.  Chatto,  in  the  sum  of  L.4100. 

In  January  1806,  being  insolvent,  Mr.  Chatto  executed  a  disposition  of  his  estate  in 
trust  for  behoof  of  his  creditors.  The  trustee  sold  the  estate,  and  raised  a  multiple- 
poinding  to  ascertain  the  preferences  of  the  creditors. 

In  this  action  there  appeared  Mr.  Blackburn,  who  claimed  a  preference  on  an 
heritable  bond  over  the  estate  of  Mainhouse,  in  his  favour,  for  L.3000,  dated  the  64 
and  7th  December  1806 ;  and  a  number  of  personal  creditors,  and  among  others,  Mr, 
Bayne  Whyte,  W.S.  who  produced  a  personal  bond  by  Mr.  Chatto  for  L.500,  and  letters 
of  homing  with  execution  of  charge  thereon,  and  two  executions  of  arrestment  dated  the 
8th  and  12th  October  1805 ;  and  objected  to  the  preference,  on  the  ground  that  Mr. 
Chatto  was  rendered  bankrupt  in  terms  of  the  Act  1696,  and  33  Geo.  III.  c.  74.— -Bteff* 
Bank,  Law,  b.  i.  c.  1,  s.  2,  2d  Edit. 

The  Lord  Ordinary  sustained  the  objection. 

The  case  then  came  before  the  Court  by  petition.  The  Lords  observed,  that  this 
was  one  of  the  cases  which  it  was  the  object  of  the  second  section  of  the  statute  to 
provide  for;  and,  therefore  (1st  February  1810),  on  advising  the  petition  without 
answers,  adhered. 

And  (22d  February  1810)  the  Lords  refused  another  petition  without  answers. 
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No.  198.        F.C.  N.S.  I.  596.     24  Feb.  1810.     Ist  Div.— Lord  Balmuto. 

Nkil  Campbell,  SuBpender. — John  Clerk  et  John  Cheenshidds. 
Allan  Kbr  and  Co.,  Chargers. — David  Cathcart  et  John  Cunningham. 

Implied  Contract, — Publication  of  a  table  of  freights  by  the  gabbartmen  or  lightermen  of 
the  Clyde  found  to  imply  a  contract  on  their  part  with  the  pubHc,  and  to  bind  them 
to  serve  when  called  upon,  for  the  freights  there  mentioned. 

The  greater  part  of  the  vessels  which  carry  on  the  foreign  trade  of  Glasgow  are  too 
huge  to  come  up  the  Clyde  to  that  city,  and  are  obliged  to  stop  at  the  ports  of  Greenock, 
or  Port-Glasgow.  From  these  ports  to  Glasgow,  and  from  Glasgow  to  these  ports, 
commodities  are  carried  in  lighters,  or  small  vessels  fitted  for  such  a  navigation,  which 
are  called  gdbhartSy  and  of  which  the  use  and  the  services  of  their  small  crews  are  given 
to  the  merchants  for  hire  by  the  proprietors,  who  are  called  gabbartmen.  Part  of  these 
vessels  are  registered ;  and,  by  an  alteration  of  their  rigging,  may  be,  and  sometimes  are 
used  in  coasting  voyages,  but  all  of  them,  with  their  ordinary  equipment^  are  mere 
lighters,  not  capable  of  going  out  of  the  river. 

In  tiie  year  1801,  the  Magistrates  of  Glasgow  having  a  jurisdiction  over  the  Clyde, 
similar  to  that  possessed  by  them  on  shore,  and  conceiving  that  they  were  possessed  of 
anfficient  authority  for  that  purpose,  promulgated  (26th  February)  a  set  of  regulations, 
in  which,  among  other  things,  they  fixed  a  table  of  freights  for  gabbarts  on  the  Clyde, 
and  obliged  the  gabbartmen  to  accept  of  the  first  freight  offered  at  the  rate  fixed  in  that 
table. 

The  gabbartmen  did  not  acknowledge  the  right  of  the  Magistrates  of  Glasgow  to 
sabject  them  to  such  regulations.  On  the  contrary  (in  1804),  one  of  them,  Neil 
Stevrart^  having  been  prosecuted  for  breach  of  these  regulations  before  the  water  bailie, 
by  John  Bennet,  Procurator-fiscal  of  that  Court,  and  fined  208.  by  a  decree  of  that  Court, 
Inoogbt  a  reduction  of  that  decree  and  declarator  of  the  invalidity  of  these  regulations, 
and  obtained  an  interlocutor  of  the  Lord  Ordinary  (Meadowbank)  in  his  [597]  favour 
(July  1805),  in  which  interlocutor  the  Procuiator-fiscal  acquiesced  (1806).  It  did  not 
appear  that  after  this  judgment  these  regulations  were  enforced  by  the  Magistrates,  or 
regarded  by  any  body  as  binding.  On  the  contrary,  it  appeared  that  in  another  set  of 
regulations  made  by  the  Magistrates  in  November  1805,  they  confined  themselves  to 
pilots  and  ri^^ers,  as  to  whom  they  had  special  powers  by  express  Act  of  Parliament ; 
and  that  afterwaids,  on  occasion  of  an  intended  application  to  Parliament  for  a  Police 
Act,  a  clause,  creating  a  regulation  of  the  nature  in  question  relative  to  gabbartmen,  had 
been  by  the  Magistrates  proposed  to  be  introduced,  but  had  been  objected  to  and 
expunged  from  the  draft  of  the  bill. 

The  gabbartmen,  themselves,  however,  on  the  22d  January  1807,  published  a  table 
of  freights  similar  to  that  of  the  Magistrates  of  Glasgow,  but  they  did  not  add  any 
positive  regulation  or  agreement  binding  themselves  to  take  these  freights  when  offered. 
It  did  not  appear  that,  previous  to  the  regulations  of  the  Magistrates,  it  was  common 
to  compel  gabbartmen  to  accept  freights ;  and,  on  the  other  hand,  there  did  not  seem 
to  be  any  practice  positively  demonstrating  that  the  gabbartmen  were  held  to  be  at 
liberty  to  refuse  freights  offered. 

Neil  Campbell  was  proprietor  of  a  gabbart  called  the  "  Lilly,"  which  was  in  the  use 
of  plying  between  Greenock  and  Glasgow.  This  vessel  had  been  registered,  but  was 
rigged  only  for  river  navigation,  and  never  had  performed  any  voyage  out  of  the  Clyde, 
exeept  upon  the  canal  to  Kincardine.  Campbell  had  concurred  in  the  publication  of  the 
gabbartmen's  tables  of  freights  in  January  1807. 

On  the  22d  November  1807,  AUan  Ker  and  Company,  merchants  in  Greenock,  ap- 
plied to  Campbell  to  carry  a  load  of  wheat  to  Glasgow  for  the  usual  hire,  being  that 
contained  in  the  gabbartmen's  table  as  well  as  in  the  table  of  the  Magistrates.  Campbell 
refoaed  to  take  the  wheat  On  this,  Allan  Ker  and  Company  presented  a  petition  to 
tlie  Magistrates  of  Greenock,  who,  after  taking  a  judicial  deduction  of  Campbell,  and, 
on  his  reference,  the  deposition  on  oath  of  Allan  Ker,  which  proved  the  fact,  *'  Found 
tlie  defender  liable  to  the  petitioners  in  20s.  in  modum  poBnce^  and  in  name  of  damages  ;" 
and  found  him  also  liable  in  expences,  which  were  modified  to  7s.  6d.  and  the  expence 
of  Ae  precept 
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On  this  decree  the  petitioners  charged  the  defender,  who  presented  a  bill  of  8aspen« 
sion,  which  was  passed,  and  the  cause  came  before  the  Lord  Ordinary.  His  Lordship's 
interlocutor  was,  "repels  the  reasons  of  suspension ;  finds  the  letters  orderly  proceeded i 
and  decerns ;  finds  expences  due  to  the  chargers."  And,  on  advising  a  representation 
with  answers,  his  Lordship  adhered. 

The  suspender  reclaimed ;  and  his  petition  was  answered.  Li  this  petition  and 
answers,  the  parties  differed  so  much  in  point  of  fact,  that  the  Court  ordered  a  conde- 
scendence and  answers.  On  advising  which  a  proof  was  allowed.  On  the  import  of 
the  proof,  aud  on  the  whole  cause,  a  hearing  in  presence  was  ordered.  There  was  some 
argument,  but  the  [598]  Court  had  no  difficulty  as  to  the  facts  of  the  case,  which  they 
unanimously  thought  were  proved  to  be  as  above  narrated. 

On  the  law  of  the  case  a  great  variety  of  points  were  argued;  the  title  of  the 
chargers  to  pursue ;  the  jurisdiction  of  the  baron  bailie ;  the  regularity  of  the  procedurOy 
were  all  denied.  But,  on  all  these  points,  the  Court  were  clear  against  the  suspender, 
and  had  no  doubt  that  if  the  suspender  were  bound  to  take  the  freight  the  decree  was 
well  founded.  On  the  proper  merits  of  the  case,  the  obligation  of  the  suspender  to  take 
the  freight,  it  was  argued, 

For  the  suspender : 

I.  There  is  no  ground  for  saying  that  the  suspender  was  bound  to  accept  the  freight 
at  common  law  merely  by  his  situation  as  a  gabbartman. 

Ist,  There  is  no  positive  law  ordaining  this.  No  vestige  of  authority  to  that  effect 
in  the  law  of  Scotland  can  be  produced,  either  statute,  decision,  nor  even  opinion  of  a 
law  writer.  The  law  of  England  is  of  no  authority  here ;  and,  even  in  the  law  of 
England,  there  is  no  rule  applicable  to  a  case  like  this.  The  opinion  of  Lord  Raymond 
is  an  obiter  dictum  ;  but,  at  any  rate,  it  has  no  application  to  a  case  of  this  nature.  It 
seems  rather  a  violent  strain  in  his  Lordship  to  say  that,  even  a  farrier,  innkeeper,  or 
carrier,  accepts  of  a  public  employment,  or  enters  into  an  absolute  contract  to  serve  when 
called  on,  and  his  doctrine  must  be  taken  in  a  very  limited  sense,  otherwise  it  would 
apply  (which  were  absurd)  to  all  tradesmen  whatsoever,  since  all  tradesmen  are  employed 
by  the  public.  The  carriers  he  alludes  to  must  be  regular  carriers,  who  may  be  said, 
without  great  violence,  to  exercise  something  like  a  public  employment,  since  they  give 
notice  to  the  public  that  they  will  set  off  regularly  at  a  certain  hour  for  the  purpose  of 
general  carriage  from  one  place  to  another ;  and,  by  doing  so,  create  a  full  confidence 
and  reliance  in  the  public  that  they  will  carry  all  goods  offered  to  them  at  that  time,  in 
consequence  of  which  other  means  of  carriage  for  such  goods  as  require  to  be  sent  at 
that  time  are  neglected  to  be  provided.  Accordingly,  in  the  case  of  Jackson  against 
Rogers,  Shower,  327,  the  carrier  was  a  common  carrier  from  London  to  Symington,  et 
abinde  retrorsum,  i.e,  a  regular  carrier. 

But  this  can  have  no  application  to  gabbartmen,  who,  though  they  were  regarded  as 
carriers  by  water,  yet  are  not  regular  carriers.  They  can  no  more  be  called  so  than  the 
owners  of  the  largest  ships ;  and,  accordingly,  Bacon,  who  mistakes  the  meaning  of  Lord. 
Raymond,  and  applies  it  to  lightermen  in  general,  equally  applies  it  to  masters  €md 
owners  of  ships,  an  extravagant  position  which  is  a  reductio  ad  dbsurdum  against  his 
opinion.  The  opinion  of  Lord  Raymond  then  applies  only  to  regular  carriers,  fonieia, 
and  innkeepers ;  and  supposing  this  doctrine  to  be  correct,  it  not  only  does  not  indade, 
but  can  afford  no  good  analogy  for  the  present  case.  Eor  farriers  and  innkeepers  are 
similar  in  situation  to  regular  carriers.  As  regular  carriers  take  the  whole  of  their  trade 
at  a  certain  time  so  as  to  exclude  others,  so  individual  farriers  and  innkeepers  take  the 
whole  of  their  trade  at  a  certain  place  to  the  exclusion  of  others.  They  give  the  public 
to  understand  that  they  are  to  [699]  serve  every  person  requiring  it  there ;  and,  in 
reliance  on  this,  travellers  are  induced  to  neglect  other  means  of  being  provided  with 
farriery  or  lodging  and  food,  and  are  brought  into  a  situation  of  excessive  hardship  and 
disappointment  if  the  established  farrier  or  innkeeper  refuse,  and  be  not  compellable  to 
serve  them.  But  a  gabbartman  is  only  one  of  a  multitude ;  he  does  not  take  the  whole 
of  his  trade  at  any  fixed  time  or  place,  nor  create  any  expectation  of  his  service  in  the 
public,  which,  if  disappointed,  can  subject  persons  to  hardship.  If  one  gabbartman  will 
not  serve,  50  others  are  ready  to  supply  his  place. 

The  practice  of  England  supports  this  argument,  for  in  no  part  of  England  aie 
lightermen  subject  to  such  an  obligation,  except  by  special  statute.  In  this  way,  indeed, 
they  are  subjected  to  it  in  the  Thames  and  at  Newcastle,  but  that  shews  that  at  common 
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law  they  are  not  so  liable.  And  it  will  be  observed  that  the  porters  of  London,  a  pretty 
important  class  of  carriers,  not  being  subjected  by  special  statute,  are  under  no  sucb 
r^olation  at  all.  The  law  of  £ngland,  therefore,  does  not  apply  to  a  case  of  this  nature, 
though,  if  it  did,  it  could  be  no  authority  to  us. 

2dly,  There  is  no  usage  in  favour  of  the  position  in  question.  There  are  no  instances 
produced  of  masters  of  such  vessels  being  compelled  by  legal  procedure  to  take  freights, 
either  on  the  Clyde,  the  Forth,  the  Tay,  or  any  other  river  in  Scotland.  But  this  want 
of  evidence  of  usage  of  compulsion  is  demonstrative  that  there  has  been  no  compulsion, 
and  that  shews  there  never  has  been  understood  to  be  any  legal  obligation  ;  for  if  such 
an  obligation  had  been  understood  to  exist,  it  would  have  been  enforced  by  legal  remedy 
when  it  was  violated,  and  violated  it  must  have  been  in  numerous  instances,  since  all 
such  obligations  are  so  even  when  corroborated  by  statutory  penalties. 

3dly,  Supposing  that  a  law  creating  an  obligation  of  the  nature  in  question  could  be 
shewn  to  be  eai^pedient,  yet  that  would  not  be  sufficient  to  authorise  a  court  of  justice, 
without  any  act  of  the  legislature,  and  without  any  existing  custom,  to  adopt  such  a 
law.  But  in  truth  the  inexpediency  of  such  a  law  is  demonstrable  upon  those  principles 
of  political  science,  which  are  now  universally  recognised  by  all  enlightened  men.  The 
pretended  necessity  of  forcing  men,  in  the  situation  of  the  suspender,  to  work  when 
called  upon,  lest  they  should  all  refuse  and  leave  the  merchants  destitute  of  the  means 
of  carriage,  is  just  on  a  level  with  the  necessity  of  forcing  farmers  to  sell  grain  when 
callad  upon,  lest  they  should  all  keep  it  and  let  the  people  starve,  and  with  the  multi- 
tude of  other  imaginary  necessities  for  fettering  the  industry  of  mankind  which  ignorance 
had  conjured  up.  The  interest  of  the  gabbartmen,  as  well  as  that  of  the  farmers,  is  per- 
fectly sufficient  to  prevent  such  calamities.  If  they  should  refuse  to  work,  they  would 
looe  their  hire ;  and  as  the  trade  is  open,  the  competition  among  themselves  and  others, 
who  might,  if  necessary,  enter  into  that  employment,  must  prevent  them  from  being 
exorbitant  in  their  demands.  As  to  extraoidinary  emergencies,  those,  supposing  them 
to  exists  of  which  there  is  no  evidence,  may  be  provided  for  by  special  conbracts  a  priori 
in  the  usual  course  of  mercantile  business.  But,  in  truth,  it  is  vain  to  argue  about  the 
neoessUy  of  a  law  which  experience  has  demonstrated  to  be  superfluous. 

[600]  II.  If  there  was  no  obligation  on  the  gabbartmen  to  take  freights  at  common  law, 
none  could  be  imposed  by  the  regulations  of  the  magistrates,  whose  power  by  charter  is 
only  that,  "  Corrigendi  omnes  injurias  et  enormitates  superdtcL  fluvio  c/mimitt"  Now, 
the  exercise  of  a  legal  right  or  freedom,  is  certainly  not  injuria  atU  enurmitas,  and,  accor- 
dingly, the  regulations  of  the  magistrates  have,  in  practice,  been  abandoned. 

III.  There  is  in  this  case  no  positive  agreement  from  which  the  obligation  in  ques- 
tion could  arise.  The  publication  of  the  table  of  freights  was  intended  only  to  give 
information  of  the  usual  rates  for  the  purpose  of  preventing  imposition,  or  higgling,  and 
afibrding  a  rule  where  the  freight  was  not  expressly  fixed.  Such  a  measure  is  common 
in  many  trades.  The  candlemakers,  for  instance,  annually  publish  the  rates  at  which 
they  are  to  sell  their  candles.  Shoemakers  and  weavers,  and  probably  many  other  trades, 
have  tables  of  the  wages  to  be  paid  to  journeyman  for  every  part  of  their  labour,  and  in 
the  same  manner  shipmasters  frequently  fix  the  rates  to  be  paid  for  carrying  goods  to 
various  ports.  Thus  there  is  a  table  of  the  rates  of  freights  published  at  Liverpool  in 
1802,  by  the  traders  between  Greenock  and  Liverpool.^ 

At  the  very  utmost,  the  publication  of  such  tables  can  only  bind  the  parties  publish- 
ing them  to  one  another  and  to  the  public,  in  so  far,  that  when  they  do  work  or  deal, 
they  shall  work  or  deal  at  such  rates,  but  it  cannot,  by  any  necessary  inference,  oblige 
ihem  to  work  or  deal  at  all  unless  they  please.  It  will  be  considered  that  the  public  on 
their  part  are  not  bound  to  employ  the  suspenders  at  these  rates,  or  at  all.  The  merchants 
may  employ  any  person  to  carry  their  goods,  make  any  bargains  they  please  for  such 
carriage ;  and  it  were  too  unequal  to  astrict  the  gabbartmen  to  do  work  at  certain  rates 
when  the  public  are  not  astricted  to  bestow  this  work  on  them  at  all,  or  at  any  fixed 


It  will  be  also  attended  to,  that  this  table  of  the  gabbartmen  in  1807  was  published 
in  lieu  of  the  table  and  regulations  of  the  magistrates,  which  had  been  finally  extin- 
guished by  the  interlocutor  of  Lord  Meadowbank  in  1806.  Now,  this  last  table  carefully 
omitted  the  regulation  obliging  the  gabbartmen  to  take  freights  ;  and  in  this  situation  it 

^  This  table  was  produced. 
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is  impossible  to  suppose,  or  that  the  public  could  suppose,  the  gabbartmen  intewled  to 
subject  themselves  to  that  obnoxious  regulation. 

Argument  for  chargers. 

I.  That  we  have  no  express  statute  binding  lightermen  or  others  in  similar  situations, 
to  serve  when  called  upon,  is  not  surprising ;  because  a  very  large  proportion  of  our  law 
is  not  to  be  found  in  our  statute  books.     !Nor  is  it  surprising  that  the  doctrine  of  our  law 
on  this  point  should  not  be  found  in  our  systematic  writers  on  law  in  general ;  because 
such  writers  were  all  advocates  or  judges  in  the  Court  of  Session,  the  Supreme  Courts 
and  wrote  for  the  use  of  advocates  and  judges  in  that  Courts  where  petty  questions  about 
the  conduct  of  innkeepers,  farriers,  carriers,  or  [601]  lightermen,  and  the  like,  could 
scarcely  be  expected  to  make  any  considerable  figure.     But  the  custom  on  this  point  has 
always  been  known  in  the  inferior  courts ;  and  is  accordingly  noticed  in  the  only  writer 
who  discusses  those  branches  of  law  which  are  commonly  enforced  by  these  Courts,  and 
are  fixed  in  a  great  degree  by  the  practice  in  them.     Hutcheson,  voL  ii.  p.  486.     The 
English  authorities  are  also  explicit,  vtd.  Raymond^  652.     There  is  no  reason  whatever 
for  supposing  Lord  Raymond  to  mean  regular  carriers ;  and  Bacariy  voce  Carrier,  fully 
explains  that  point ;  for  he  says,  lightermen  come  under  the  denomination  of  carriers. 
It  is  true,  he  adds,  "  masters  of  ships,"  but  this  is  qualified  by  what  he  says  preceding  it^ 
''  all  persons  carrying  goods  for  hire,  as  masters  of  ships ; "  so  that  he  means  ships 
constantly  employed  in  carrying  goods  for  hire ;  and  there  is  no  absurdity  whatever  in 
extending  his  doctrine  to  these.     Bums^  an  excellent  authority  on  a  point  of  this  nature, 
the  practical  guide  of  the  inferior  magistrates  of  England,  lays  down  the  same  doctrine, 
and  refers  to  Bacon  as  accurately  stating  the  law,  p.  857,  voce  Carrier. — WHltcun^s 
Justice  of  the  Peace  does  the  same  thing,  and  particularly  mentions  lightermen,  p.  1808. 
The  same  doctrine  is  to  be  found  in  Sdwyn^a  Abridgement  of  Cases,  vol.  i.  p.  463,  the 
latest  book  on  cases  of  that  kind.     The  law  of  England,  therefore,  on  the  subject  is  clear ; 
and  this  law  not  only  has  in  general  great  weight  by  way  of  example,  but,  by  the  Act  of 
Union,  that  part  of  it  regarding  trade^  in  which  the  rule  in  question  is  comprehended, 
became  ours. 

XL  But,  in  the  second  place,  it  is  not  necessary  for  the  chargers  to  maintain  that  lighter- 
men are  bound  to  take  freights  by  common  law  alone,  independently  of  regulation ;  it 
is  sufficient  to  say  that  by  the  common  law  of  this  country,  magistrates  of  royal  burghs 
have,  within  their  respective  jurisdictions,  a  power  of  making  regulations  to  that  effect, 
as  a  branch  of  police.  The  Magistrates  of  Glasgow  have  jurisdiction  on  the  Clyde  equal 
to  that  which  they  have  on  shore,  or  to  that  possessed  by  other  magistrates  of  ro^  baighs 
in  Scotland ;  and  they  have  in  this  case  actually  made  such  a  regulation  which  still  re- 
mains in  force,  nothing  having  ever  been  done  to  repeal  or  rescind  it,  and  is  sufficient  to 
justify  the  decree  suspended.  On  this  point  it  is  not  necessary  to  look  farther  than  to 
the  practice  of  the  capital  of  Scotland,  where  such  regulations  have  long  existed  in  plenary 
observance,  and  without  dispute,  at  the  very  doors  of  this  Court.  The  hackney  coach- 
men of  Edinburgh,  for  instance,  are,  by  regulation  of  the  magistrates,  bound  to  take  the 
first  fare  under  the  penalty  of  20s.  The  chairmen  are  under  similar  rules.  The  cartots 
of  Leith  are  so  likewise ;  even  the  porters  are  so ;  and  these  regulations  have  existed  and 
been  enforced  for  time  immemorial  without  dispute. 

There  can  be  no  doubt,  therefore,  that  the  magistrates  of  royal  burghs  have  powers, 
by  our  customary  law,  to  make  such  regulations,  and  that  is  sufficient  for  the  chargets;' 
plea. 

As  to  the  expediency  of  the  general  rule  of  law  contended  for,  and  still  more  the 
expediency  of  the  power  of  special  regulation,  it  is  sufficiently  evident,  and  is  not  at  all 
touched  by  the  modem  speculations  in  political  economy.  The  most  distressing  wants 
of  service  on  one  side,  [602]  and  of  sufficient  hire  on  the  other,  must  alternately  occur,  if 
these  sort  of  trades  were  not  regulated.  The  gabbartmen,  in  particular,  mighty  at  their 
pleasure,  stop  the  trade  and  cut  off  the  subsistence  of  the  city  of  Glasgow ;  and  no  doubt^  like 
other  workmen,  if  free  to  do  it,  they  would  strike  whenever  a  good  opportunity  of  exact- 
ing enormous  hire  presented  itself.  Regulated,  indeed,  this  business  probably  would  be, 
at  all  events,  in  some  manner,  by  private  contract  if  law  refused  directly  to  interpose. 
If  the  gabbartmen  were  to  be  under  no  regulation  by  law,  the  merchants  must  combine  and 
agree  to  employ  none  but  such  as  would,  by  contract,  come  under  such  regulations  as 
would  insure  a  regular  supply  of  their  service  at  a  steady  rate.  But  such  private  meas- 
ures must  always  be  very  imperfect ;  and  public  regulations  are  at  once  more  equitable 
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and  moie  effectaal ;  accordingly,  it  is  certain  that  in  the  gieat  riyers  of  England,  such 
1^^  regulation  does  everywhere  prevail,  whether  now  settled  by  Act  of  Parliament,  or 
left  to  the  common  law,  is  in  this  point  of  view  of  no  moment  At  the  same  time  ex- 
pediency is  not  stated  as  per  se  the  ground  of  adopting  a  rule  of  law  in  a  court  of  justice, 
but  as  a  strong  corroboration  of  the  authority  of  custom,  by  which  the  rules  contended 
for  have  been  established  in  practice. 

ITT.  In  this  case,  supposing  the  suspender  had  been  otherwise  free,  he  and  the  other 
gabbartmen  were  bound  to  take  the  first  freight  by  their  own  contract  with  the  public. 
For  when  they  had  published  a  table  of  freights,  it  is  plain  they  had  promised  or  under- 
taken to  serve  the  public  at  those  rates  of  freight,  i.e,  to  serve  every  person  calling  on 
them,  and  wiUing  to  pay  such  rates.  It  is  absurd  to  say  that  they  undertook  to  serve 
at  those  rates,  but  yet  reserved  the  power  of  serving  or  not  as  they  pleased.  The  man 
who  may  serve  or  not,  as  he  pleases,  cannot  be  bound  to  any  rate ;  he  has  all  the  means 
of  exacting  a  higher  price  for  his  service  that  any  man  has,  viz.  the  power  of  refusing  to 
serve  unless  it  is  offered  to  him. 

As  to  the  tables  of  traders  from  Greenock  to  Liverpool,  and  other  persons  who  are 
said  not  to  be  bound  to  serve,  the  answer  is,  That  they  are  bound  to  serve  at  the  rates 
fixed ;  nor  has  any  instance  been  produced  where  they  have  refused  to  do  so. 

All  the  Judges  were  of  opinion,  that  the  more  special  argument  of  the  chargers, 
founded  on  the  publication  of  the  table  of  freights  by  the  gabbartmen,  was  well  founded ; 
and  was  of  itself  sufficient  to  shew  that  the  suspender  was  bound  to  have  taken  the 
freight  offered  to  him ;  and  consequently  was  sufficient  to  entitle  the  chargers  to  a  judg- 
ment in  their  favour. 

As  to  the  other  points,  there  was  considerable  diversity  of  opinion  in  the  observations 
made  upon  the  Bench.  It  was  observed  by  the  Lord  President,  and  in  this  the  other 
Jndgea  concurred  with  his  Lordship,  That  there  was  no  occasion  to  come  to  any  decision 
on.  those  general  points,  since  the  more  special  ground  already  mentioned  was,  in  itself, 
ggfficiftnt  for  the  decision  of  the  cause.  His  Lordship  particularly  observed,  that  he 
wished  to  keep  his  own  opinion  upon  the  more  general  [603]  points  open,  and  would 
only  say  he  thought  them  of  much  importance,  and  of  much  difficulty. 

The  interlocutor  of  Court  was,  "  Having  resumed  consideration  of  this  petition,  and 
advised  the  same,  with  the  answers,  condescendence,  and  answers,  proof  adduced  on  both 
sides,  and  whole  cause,  and  having  also  heard  parties'  procurators  in  their  own  presence, 
they  refuse  the  prayer  of  the  petition,  and  adhere  to  the  Lord  Ordinary's  interlocutor 
reclaimed  against." 

Against  this  interlocutor  the  suspender  reclaimed  i  but  his  petition  was  refused  with- 
out answers. 


Ho.  205.    F.C.  N.S.  L  613.    8  March  1810.     2nd  Div.  (Bill-Chamber).— Lord  CuUen. 

Mrs.  Mabt  Mackenzie  and  Janet  and  Maria  Mackenzie,  Pursuers. — 

Jamiesan. 

William  Mackenzie,  Defender. — Jardine. 

Hiuiband  and  Wife — Forum  Comjpetene. — ^I.  Two  native-born  subjects  married  in  this 
GOfontry, — action  of  declarator  at  the  wife's  instance  sustained  against  the  husband 
domiciled  in  England. 

IL  Marriage  having  been  constituted  by  habit  and  repute,  no  regard  will  be  paid 
to  a  subsequent  writing  acknowledging]  that  the  parties  <£d  not  live  together  as  man 
and 


Mary  Johnstone  or  Mackenzie,  the  pursuer,  bore  a  child,  the  produce  of  an  illicit 
connexion,  to  WUliam  Mackenzie  in  1795.  The  parties  were  equal  in  rank;  but  Mac- 
kenzie's circumstances  being  bad,  he  retired  for  two  years  to  England,  and  in  the  mean- 
liine  the  child  died*  On  his  return  to  Scotland  in  1797,  the  pursuer  left  her  father's 
house  and  went  to  live  with  him.  He  became  a  traveUing-merchant^  and  latterly  had  a 
■aLe-ioom  in  Glasgow.  She  often  accompanied  him;  and  was  introduced  to  his 
coatomerB  as  his  wife ;  and  at  Glasgow,  in  his  absence,  managed  the  business  of  the 
sale-room  as  Mrs.  Mackenzie.     In  shorty  it  appeared  from  the  proo^  that  for  about  10 
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years  they  lived  habit  and  repute  as  man  and  wife.    Bat  in  1807,  Mackemae  deBerted 
her  and  two  children  she  had  bom  to  him,  and  went  to  live  in  Manchester. 

The  pursuer,  in  her  own  name  and  that  of  her  two  children,  brought  an  actum  of 
declarator  of  marriage  and  legitimacy  before  the  Commissaries,  concluding  for  aliment^  Sdh, 

The  defender  objected,  that  having  settled  in  England,  animo  remanendit  he  was  no 
longer  amenable  to  the  jurisdictions  of  this  country.  The  Commissaries  however  re- 
pelled this  objection ;  as  did  also  the  Courts  holding  that  where  two  natural-bom  sub- 
jects had  contracted  a  marriage  in  this  country,  the  husband  was  amenable  to  its  juris- 
dictions in  a  declarator  of  marriage,  although  he  had  gone  to  reside  in  England. 

[614]  On  the  merits,  the  defender  pleaded,  that  although  the  pursuer  had  some- 
times passed  for  bis  wife,  he  only  allowed  this  for  the  sake  «f  decency,  and  to  conceal 
the  true  nature  of  their  connexion,  as,  otherwise,  they  could  not  have  obtained  lodgings^ 
nor  had  any  intercourse  with  reputable  people.  Ko  real  matrimonial  consent  bad  ever 
been  given  by  the  parties.  !N'or  ^did  they  ever  reckon  themselves  married  peraons. 
This  is  proved  by  two  writings  holograph  of  the  pursuer,  the  first  a  letter  complaining 
that  the  defender  had  written  to  her  as  an  unmarried  woman,  and  proceeding  as  follows : 

**  Dear  Sir, — I  think  you  might  have  addressed  me  in  a  respectful  manner,  for  I  never 
looked  on  you  as  a  husband.  It  might  have  saved  the  censure  of  the  world  as  long  as 
we  lived  together ;  and  I  hope  you  will  be  always  careful  for  the  future  to  give  all  the 
respect  that  is  due  to  a  wife,  for  I  never  will  give  you  any  trouble  on  that  account^  as  I 
am  about  to  go  to  my  own  place.  Direct  to  me,  Mrs.  Mackenzie  in  place  of  Mary 
Johnstone  •  so  all  from  your  friend,"  (Signed)        "  Mart  Johnbtonb." 

Stonehaven^  March  17, 1802. 

The  other  writing  was  of  the  following  tenor. 

OloBgoWy  \st  Auguei  1809. 

*'  Know  all  men,  by  these  presents,  that  we  William  Mackenzie  merchant  in  Man- 
chester, and  Mary  Johnstone  daughter  to  William  Johnstone,  Keltonhill,  parish  of  Kelton, 
have  agreed,  and  do  hereby  agree,  article  1st,  That  the  above  said  Mary  Johnstone  is 
to  have  L.100  sterling  at  parting,  for  behoof  of  the  two  children,  Jessy  and  Maria,  and 
that  is  all  that  I  shall  demand  for  keeping  and  bringing  them  to  the  years  of  maturity 
from  this  date.  Article  2d,  That  I,  the  said  Mary  Johnstone,  do  hereby  agree  to  part 
from  the  said  William  Mackenzie  without  giving  him  any  trouble  in  four  days  after 
being  desired ;  and  also  will  make  no  claims  or  titles  on  account  of  our  living  together 
from  this  date.  Article  3d,  And  be  it  further  known,  that  I  Mary  Johnstone  shall 
have  no  claims  whatever  on  William  Mackenzie,  although  he  should  call  her  Mrs. 
Mackenzie  or  wife,  but  will  part  without  any  disturbance,  as  above  mentioned ;  and  to 
this  we  do  both  agree,  this  first  day  of  August  1807,  witness  my  hand,"  (signed)  "MOary 
Johnstone,  William  Mackenzie;  witness,  William  Scott.  And  though  I  the  said 
Mary  Johnstone  have  a  child,  on  making  oath  that  William  Mackenzie  is  the  &ther  of 
it,  I  will  give  him  no  trouble  on  that  account,  except  bringing  it  up  in  a  proper  vray.** 
(signed)  "  Mary  Johnstone,  William  Mackenzie ;  witness,  William  Scott" 

These  writings  prove  that  the  pursuer  never  considered  herself  as  a  married  woman ; 
and  that  the  seeming  consent,  which  might  be  presumed  from  the  parties  passing  as  man 
and  wife,  was  only  a.colour  assumed  for  a  purpose  altogether  different  from  that  of  fom- 
ing  a  matri-  [616]  -monial  connexion.  On  the  authority  of  the  case  of  More  against 
Maclnnes,  as  decided  in  the  House  of  Lords,  it  cannot  therefore  constitute  a  marriage; 
a  true  and  unfeigned  consent  being  wanting,  in  which  the  essence  of  the  contract  lies. 
Although  the  conduct  of  parties  following  such  a  line  of  behaviour  may  not  be  very 
moral  or  praiseworthy,  there  is  no  such  thing  known  in  law  as  marrying  'those  in 
pcenam  of  such  behaviour,  who  have  never  truly  given  their  consent  to  become 
married. 

Answered. — The  import  of  the  writings  is  at  best  but  dubious,  and  relates  rather  to 
the  future  than  to  the  past.  Before  the  dat^  of  the  first,  the  parties  had  cohabited  as 
husband  and  wife  for  several  years,  and  the  same  cohabitation  took  place  after  it  The 
last  one  was  impetrated  by  the  defender  threatening,  if  she  did  not  grant  it^  to  leave  the 
pursuer  and  her  children  destitute ;  and  it  was  ooiy  granted  to  obtaia  in  the  interim 
some  aliment  for  them. 

But  esto  the  writings  were  fairly  obtained  or  wiUingly  granted;  the  partiee  have 
been  previously  married  by  an  undoubted  habit  and  repute ;  and  no  subsequent  contiaiy 
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oonaent^  or  eTen  denial  of  marriage  by  one  or  both  parties  on  oath,  can  set  them  free. 
It  is  conceded  that  consent  alone  constitutes  marriage ;  but  cohabiting  as  man  and  wife 
is  one  of  the  most  explicit  and  deliberate  modes  of  adhibiting  consent  known  in  the  law 
of  Scotland.  When  habit  and  repute  has  been  clearly  established,  there  is  a  presump- 
tion ytirts  et  de  jurej  that  a  true  consent  has  been  exhibited,  and  no  offer  of  proof  to 
redargue  this  can  be  listened  to.  If  the  argument  of  the  defender  on  this  head  were 
jujBt^  it  would  be  equally  applicable  to  the  case  of  a  marriage  established  in  any  other 
way,  or  even  celebrated  in  facie  eedence.  It  might  be  said  that  although  a  feigned 
consent  was  adhibited  in  presence  of  a  clergyman,  the  parties  did  not  mean  to  be 
married,  the  ceremony  being  only  gone  through  to  save  appearances ;  and  there  having 
beoi  no  true  consent,  there  could,  consequently,  be  no  marriage.  But  the  law  will  not 
allow  society  to  be  so  outraged  and  insulted  either  in  the  one  case  or  the  other. 

The  children  also  are  pursuers,  who  were  born  in  the  status  of  legitimacy,  and  are 
entitled  to  maintain  that  status  against  both  parents.  The  above  doctrine  is  sanctioned 
in  express  terms  by  Lord  Stair,  b.  iv.  tit.  45,  s.  19,  and  b.  i.  tit.  4,  s.  6. 

Lord  Justice-Clerk  observed  that  this  was  a  very  peculiar  case ;  and  before  the  Court 
could  determine  it  against  the  pursuers,  it  would  require  most  serious  consideration. 
The  question  was  not  whether  a  marriage  had  been  made  by  habit  and  repute,  but,  when 
onoe  made,  whether  the  parties  could  unmarry  themselves.  For  ten  years  before  the 
date  of  the  writing,  they  had  lived  together  in  such  a  way  that  no  person  could  doubt 
their  being  man  and  wife. 

Lord  Eobertson  said  the  parties  had  lived  together  as  man  and  wife,  kept  a  shop,  and 
the  wife  sold  goods  in  that  character.  If  there  was  such  a  thing  as  marriage  by  habit 
and  repute,  it  had  here  taken  place.  [616]  No  regard  could  be  paid  to  writings 
impetr^ed  or  even  voluntarily  granted  at  an  after  period.  The  children  are  pursuers, 
and  have  an  interest  that  both  the  parents  cannot  defeat. 

Lord  Newton  said  that  this  case  had  been  likened  in  the  pleadings  to  the  case  of 
Cunningham  of  Balbougie,  but  he  considered  it  different  There  was  here  what  he 
desiderated  in  the  Balbougie  case,  viz.  a  habit  and  repute,  which  was  complete  and 
undoubted. 

The  Commissaries  decerned  in  favour  of  the  pursuers ;  and  the  Judges  sustained 
their  interlocutor  by  refusing  a  bill  of  advocation  reported  on  memorials  by  Lord 
Cullen.  » 


No.  206.      F.C.  N.S.  I.  616.     9  March  1810.     2nd  Div.— Lord  Robertson. 

James  Dundas  Trustee  on  Belch's  Estate,  Pursuer. —  W.  Murray  et  Gordon, 

James  Aitken,  Defender. — Dickson. 

Process — Ees  noviter  veniens  ad  notitiam. 

In  a  very  complicated  circumstantial  case,  which  it  would  be  quite  useless  to  detail, 
the  Court  were  unanimously  of  opinion,  that  res  no-  [617]  -viter  veniens  cannot  be 
pleaded  merely  on  account  of  actual  ignorance ;  if  the  circumstances  are  such  as  might 
have  been  discovered  before  by  proper  inquiry,  23d  February  and  9th  March  1810. 

The  same  found  11th  July  1810,  in  a  question  between  the  Magistrates  of  Dumbarton 
and  Mr.  Graham  of  Gartmore  and  others,  where  the  circumstances  were  stronger  against 
the  ph 


No.  207.      F.C.  N.S.  I.  617.     9  March  ISIO.     2nd  Div.— Lord  Polkemmet. 

■J 

James  Smith,  Alexandbb  Allan,  and  Others,  Suspenders. — J.  W,  Murray  et 

J.  A,  Murray. 

Jambs  Bissbt  and  Others,  Chargers. — Solicitor-General  Boyle  et  Fergusson, 

Inrntrance — Concealment — Seaworthiness. — Ist,  Not  necessary  to  inform  underwriters  of 
an  accident  sustained  by  the  ship  previous  to  the  commencement  of  the  risk,    id,  tp 
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will  not  be  presumed  that  a  vessel  was  not  seaworthy,  merely  because  the  cause  of 
her  foundering  is  unknown. 

On  24th  or  25th  April  1807,  Mr.  Bisset,  the  owner  of  the  ship  "  Mercury "  of 
Ejrkcaldy,  received  a  letter  from  the  ship-master,  stating,  that  when  lying  at  Barbadoea, 
on  her  voyage  to  Jamaica,  her  bowsprit  had  been  started,  and  her  cat-head  carried  nwaj 
by  two  vessels  on  the  24th  of  February  preceding. 

On  1st  May  he  procured  insurance  to  be  done  on  her  from  Jamaica  to  her  discharg- 
ing port  in  Great  Britain. 

The  vessel  reached  Jamaica  in  safety,  a  distance  of  300  leagues  from  the  place 
where  she  met  with  the  accident ;  there  she  got  a  new  bowsprit ;  and,  on  25th  April, 
she  sailed  from  Old  Harbour  to  Port  Royal,  in  order  to  join  convoy  for  England. 

Before  she  had  been  twelve  hours  at  sea,  she  was  found  to  have  a  quantity  of  water 
in  the  hold ;  at  5  o'clock  next  morning  she  upset ;  and,  soon  after,  foundered  about  10 
or  11  miles  from  Port  Royal. 

Mr.  Bisset,  having  been  unable  to  procure  a  settlement  with  some  of  his  under- 
writers, brought  an  action  against  them  before  the  Judge  Admiral,  [618]  who,  19th 
February  1808,  decerned  in  terms  of  the  libel,  and  found  ezpences  due. 

A  charge  being  given,  was  suspended ;  and  the  case  was  reported  on  informations  by 
Lord  Polkemmet 

There  was  no  proof  attempted  on  either  side  as  to  the  state  of  the  vessel,  except 
what  was  contained  in  the  Captain's  protest,  which  bore,  that  James  Miller,  master, 
Thomas  Sims,  late  mate,  and  Daniel  Murphy,  late  carpenter  of  the  said  ship,  appeared 
before  a  notary,  and  being  severally  duly  sworn,  made  oath,  and  said,  "  that  the  said 
ship  *  Mercury,'  of  the  burden,  <&c.  sailed  from  the  Gove  at  Cork  on  the  11th  day  of 
January,  and  arrived  at  the  said  island  of  Barbadoes  on  or  about  the  23d  of  February, 
and  came  to  anchor  there.  That  while  lying  at  anchor  there,  the  ship  *  Sir  Godfrey 
'  Webster'  anchored  so  close  to  the  ship  *  Mercury,'  that  on  the  night  of  the  27th 
February  the  said  ship  *  Sir  Godfrey  Webster '  carried  away  the  said  ^p  '  Mercury's  ' 
bowsprit :  That  having  repaired  the  damage  the  ship  sustained  in  the  best  manner  they 
possibly  could,  the  said  ship  '  Mercury '  sailed  on  the  28th  February  from  Barbadoes, 
and  on  the  10th  day  of  March  arrived  at  Port  Royal  in  the  island  of  Jamaica,  where 
they  procured  a  new  bowsprit,  and  afterwards  sailed  ifrom  Port  Royal  on  the  26th  day 
of  March,  and  arrived  at  Old  Harbour,  in  the  said  island,  about  2  o'clock  p.m.  of  the 
same  day.  That  having  taken  in  a  cargo  of  sugar,  coffee,  and  rum,  at  the  port  last 
mentioned,  they  sailed  from  thence  on  Saturday  the  25th  day  of  April  instant  for  Port 
Royal  in  the  same  island,  in  order  to  join  convoy  for  England.  That,  on  Sunday  the 
26th  day  of  April,  the  wind  being  £.S.£.  they  kept  tacking  occasionisblly  until  about 
11  o'do^  P.M.  when,  as  it  appeared  to  these  deponents,  that  the  said  ship  'Mercury ' 
was  settling  or  sinking  in  the  water,  they  sounded  the  pumps,  and  found  about  six  feet 
water  in  her  hold ;  that  both  pumps  were  immediately  rigged,  and  every  exertion  made, 
&C. :  That  at  5  o'clock  a.h.  the  said  ship  '  Mercuiy '  overset,  and  that  it  was  with 
utmost  difficulty  that  they  and  the  rest  of  the  crew  reached  the  yawl;  and  these 
deponents  farther  severally  say,  that  at  half-past  5  o'clock  a.h.  they  left  the  said  ship 
sunk  in  about  10  fathoms  water.  That  the  loss  of  the  said  ship  *  Mercury,'  and  her 
caigo  on  board,  is  solely  owing  to  the  aforesaid  accident.  That  the  said  ship  '  Mercury,' 
at  the  time  they  sailed  from  Old  Harbour  aforesaid,  upon  the  said  intended  voyage  to 
England,  appeared  to  these  deponents,  in  every  respect,  tight^  staunch,  and  strong,  and 
had  her  hatdies  well  and  sufficiently  caulked  and  covered,  and  was  well  and  sufficiently 
manned,  provided,  and  furnished  with  all  things  needful  and  necessary  for  the  said 
voyage." 

Upon  these  depositions  which  were  disputed,  but  not  disproved  by  the  suspenders, 
they  argued, 

1^,  That  the  charger  ought  to  have  communicated  to  them  the  letter  which  he  had 
received  from  the  Captain  as  to  the  damage  which  had  been  done  to  the  ship's  bowsprit 
and  cat-head,  and  endeavoured  to  support  their  defence  by  referring  to  Marshall^  pi 
348.— Par^,  174  and  178.— 24th  June  1803,  Allan  and  Young  against  Ross. 

2(2,  That  the  loss  was  not  occasioned  by  the  perils  of  the  sea.  That  no  accident  was 
stated  which  could  have  caused  her  loss  within  12  hours  [619]  after  she  sailed  from 
Old  Harbour.    That  the  weather  was  perfectly  clear  at  the  time,  and  could  not  have 
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oocarioned  it  That  it  must  have  arisen,  therefore,  from  some  inherent  defect  in  the 
TOBBel  to  which  she  was  sabject  before  she  sailed;  and,  in  all  probability,  from  the 
accident  she  had  met  with  in  the  outward  voyage.  And  that,  in  these  circumstances, 
the  underwriters  should  not  be  liable  for  the  loss,  Marshdlly  363,  4,  5,  6,  7,  370-372.— 
Park,  220,  228,  A.  B. 

Answered  for  the  Charger. 

Isi,  The  plea  of  concealment  is  quite  unfounded,  because  the  sufficiency  of  the 
▼essel  hUa  within  the  warranty ;  and  if  any  previous  accident  had  rendered  tJie  vessel 
onseaworthy,  the  insured  could  not  recover,  Marshall^  348,  352,  355. — ParA;,  229. — 
Emerigon,  voL  L  p.  172. — Adams  and  Mathie  against  Murray  and  others,  22d  May 
1804.  Bogle  against  Smith  and  others,  same  day.  Mills  and  others  against  Boebuck, 
Park,  221. 

2dy  In  the  cases  quoted  on  the  other  side,  there  was  evidence  that  the  vessels  were 
not  seaworthy  at  the  time  of  sailing.  But  seaworthiness  must  be  presumed  in  the 
circumstances  of  the  present  case.  The  vessel  sailed  about  a  thousand  miles  after  the 
accident  happened  at  Barbadoes,  without  sustaining  any  further  damage ;  and  upon  her 
arrival  at  Jamaica,  her  bowsprit  was  taken  out  and  a  new  one  put  in.  All  that  is 
required  of  the  owner  is  to  show  that  his  vessel  was  to  all  appearance,  and  bona  fide, 
believed  to  be  stout^  staunch,  and  strong,  at  the  commencement  of  her  voyage.  This 
has  been  done  in  the  present  case  by  the  depositions  of  the  master,  mate,  and  carpenter ; 
and  unless  the  suspenders  can  prove  the  reverse,  these  witnesses  must  be  believed. — 
ManihaU,  p.  372,  364-5. 

The  Court  unanimously  repelled  the  defence  of  undue  concealment.  They  thought 
the  other  question  not  unattended  with  difficulty ;  but  the  majority  thought  there  was 
anf&cient  prima  facie  evidence  of  the  ship  having  been  seaworthy  when  she  sailed. 
That  besides  their  depositions,  the  Captain,  mate,  carpenter,  and  crew  evinced  their 
hona  fides  in  that  respect,  by  trusting  themselves  and  property  on  board  of  her.  She 
had  made  a  long  voyage  after  the  loss  of  her  bowsprit  without  any  accident ;  and  as  a 
new  ship  may  go  down  by  the  starting  of  a  plank  as  well  as  an  old  one,  they  could  not 
think  themselves  warranted  to  hold  that  she  had  been  unseaworthy  when  she  sailed, 
unless  there  had  been  some  reason  to  beUeve  that  her  bolts  were  bad,  her  planks  rotten, 
or  that  there  was  some  other  inherent  defect  in  her  before  she  sailed,  which,  it  was 
observed,  had  generally  been  the  case  where  an  opposite  decision  was  given. 

The  other  Judges  thought  that  the  circumstances  of  the  case,  particularly  the  vessel's 
having  foundered  within  12  hours  after  she  left  Jamaica,  in  a  dead  calm,  and  without 
any  visible  accident^  afforded  sufficient  j7n'7na /acta  evidence  that  she  was  not  seaworthy, 
and  that  it  was  incumbent  on  the  charger  to  take  off  that  presumption  for  which  they 
thought  the  ex  parte  depositions  of  the  master,  mate,  and  carpenter,  not  sufficient. 

[620]  The  interlocutor  of  Court  was  (24th  November  1809),  *<  Repel  the  reasons  of 
suspension,  find  the  letters  orderly  proceeded,  and  decern."  And,  on  advising  a  reclaim- 
ing petition  with  answers,  the  Lords  (9th  March  1810)  adhered. 


Na  208.      F.C.  N.S.  I.  620.     10  March  1810.     1st  Div.— Lord  Hermand. 

Hutchison  Dunbar,  Pursuer. — B.  Jamieeon. 

EnooNGTON,  Wilson,  and  Company,  and  Others,  Defenders. — Jamee 

Moncrieff. 

Society, — ^A  private  dissolution  of  copartnery  found  sufficient  to  free  a  partner  with- 
drawing from  a  debt  contracted  by  the  other  partner  under  a  new  and  different  firm, 
under  which  another  partner  had  been  assumed. 

On  the  23d  January  1802  Miss  Bell  Macpherson,  while  superintending  a  boarding 
school  for  young  ladies,  entered  into  a  copartnership  with  Maurice  Crawfurd  for  the 
purpose  of  carrying  on  the  business  of  haberdashers  in  Edinburgh.  The  copartnery 
was  to  endure  for  30  years,  with  power  to  either  party  to  withdraw  at  the  end  of  every 
10th  year«  The  capital  stock  was  to  consist  of  L.1500,  advanced  by  Miss  Macpherson ; 
and  the  firm  of  the  company  was  Maurice  Crawfurd. 
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After  the  expiry  of  a  year,  Miss  Macpherson  repented  of  this  adventoie ;  and,  on 
the  24th  March  1803,  a  minate  of  dissolation  of  copartnery  was  executed  between 
them.  The  minute  declared  the  copartnery  to  be  at  an  end — that  Miss  Macpherson 
should  allow  the  sutn  of  L.1500  to  remain  upon  Maurice  Crawfurd's  bond  for  the  space 
of  nine  years — that  she  should  advance  a  further  sum  of  L.500  for  the  like  period—- 
and  that  she  should  make  allowance  for  any  loss  that  might  be  ascertained  on  Uie  stock 
of  goods  at  that  time  on  hand.  On  the  other  hand,  the  minute  declared,  that  Maurice 
Crawfurd  should  grant  bond  for  the  L.2000  to  Miss  Macpherson,  and  that  he  should 
relieve  her  from  all  the  [621]  debts  due  by  the  company,  as  well  as  of  any  deficiency 
arising  on  the  debts  due  to  the  company. 

On  the  15th  May  1804,  the  parties  executed  a  formal  and  mutual  discharge.  No 
specific  notification  of  the  dissolution  of  this  copartnership  was  published.  But  after 
the  execution  of  thijs  minute,  and  on  the  same  day,  Maurice  Crawfurd  and  Bobert 
Walker  entered  into  a  new  copartnery;  and  (15th  April  1803)  announced  it  to  the 
public  by  the  following  advertisement :  "  M.  Crawfurd,  with  the  most  lively  sense  of 
gratitude,  returns  his  sincere  thanks  to  those  ladies  and  the  public  in  gen'eral  who  have 
favoured  him  with  their  support  since  he  commenced  business,  and  finding  it  to  have 
considerably  increased,  he  respectfully  acquaints  them  he  has  assumed  as  a  partner  Mr. 
Eobert  Walker,  for  many  years  in  the  employment  of  Mr.  William  Allan ;  and  that  the 
business  will  in  future  be  carried  on  under  the  firm  of  Crawfurd  and  Wcdker.  C.  and 
W.  beg  leave  to  solicit  a  continuance  of  the  commands  of  those  ladies  who  have  been 
pleased  to  honour  M.  C.  and  to  assure  them  no  exertion  shall  be  wanting  to  procure 
articles  of  the  most  approved  taste ;  to  faciliate  which  Mr.  C.  immediately  visits  tiie 
metropolis  on  purpose  of  selecting  every  thing  new  and  elegant  for  the  ensuing  season." 

Crawfurd  and  Walker  published  many  similar  advertisements,  containing  professions 
of  gratitude  and  solicitations  of  public  favour.  They  afterwards  carried  on  their 
business  in  two  separate  shops,  the  one  under  the  firm  of  Crawfurd,  Walker,  and 
Company,  and  the  other  under  that  of  Maurice  Crawfurd  and  Company,  but  containing 
no  other  partners  excepting  Crawfurd  and  Walker.  This  last  copartnership  or  social 
firm  was  intimated  (11th  June  1806)  to  the  public  in  the  following  terms:  "Maurice 
Crawfurd  and  Company  respectfully  inform  the  public  that  they  have  purchased  that 
stock  of  haberdashery  goods  in  No.  33  east  side  of  South  Bridge  Street,  lately 
belonging  to  Melliss  and  Company,  a  sale  of  which  they  have  this  day  commenced." 
This  copartnership  continued  till  1st  April  1807 ;  the  approachmg  dissolution  of  it 
was  advertised,  and  the  payment  of  the  debts  called  for  in  the  following  terms :  **  On 
Monday,  10th  Nov.  1806,  the  whole  stock  of  haberdashery  and  linen  drapery  goods 
belonging  to  Maurice  Crawfurd  and  Company,  also  that  of  Crawfurd,  Walker,  and 
Company,  manufacturers,  will  commence  selling  off,  the  first  consisting,  &c.  N.B.  Ab 
a  dissolution  of  copartnery  of  all  concerns  in  which  Maurice  Crawfurd  and  Bo.  Walker 
are  connected,  will  take  place  by  the  1st  Feb.  next,  it  is  particularly  requested  that 
those  indebted  to  them  will  have  the  goodness  to  order  immediate  payment  of  their 
accounts,  and  those  to  whom  they  are  owing  will  please  lodge  theirs  in  order  to  their 
being  discharged."  Similar  advertisements  were  repeated  till  the  period  of  its 
dissolution.  Maurice  Crawfurd  continued  to  carry  on  business  for  a  few  months  in  his 
own  name.  Both  he  and  Walker  then  became  bankrupt,  and  their  estates  were 
sequestrated. 

In  November  1806,  Miss  Macpherson  died,  after  having  disponed  her  estate  in 
favour  of  trustees.  Advertisements  were  then  put  in  the  newspapers  requiring  aU  who 
were  creditors  on  the  estate  £o  give  in  their  claims.  Before  the  bankruptcy  of  Crawfurd 
and  Walker,  these  trustees  [622]  had  applied  for  payment  of  the  sum  of  L.1500 
contained  in  Crawfurd's  bond,  and  bills  were  granted  for  the  amount  by  them,  along 
with  Hutchison  Dunbar,  merchant  in  Edinburgh.  During  the  proceedings  under  the 
sequestration,  and  in  consequence  of  the  advertisements  by  the  trustees,  no  demands 
were  made  by  the  creditors  of  Crawfurd  and  Walker.  Messrs.  Remington  and  Company, 
merchants  in  London,  were  creditors  of  Crawfurd  and  Walker  to  the  amount  of  Ii.375 
for  goods  furnished  between  25th  April  and  24th  October  1806,  and  held  their 
promissory  notes  to  that  amount.  They  were  ranked  for  this  sum  under  the  sequestra- 
tion of  Crawfurd  and  Walker,  and  made  the  usual  oath  that  they  held  no  other  security 
for  the  sum  for  which  they  were  ranked. 

Hutchison  Dunbar  being  charged  for  payment  of  these  bills,  pursued  a  suspensian. 
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•nd  afterwards  a  mnltiplepoinding,  to  which  Crawfurd,  Walker,  and  Company,  Messrs. 
Bemington  and  Company,  and  Miss  Macpherson's  trustees,  were  made  parties.  Messrs. 
Bemington  and  Company  raised  an  action  against  Crawfurd,  Walker,  and  Company, 
and  against  Miss  Macpherson's  trustees,  and  maintained  that  the  copartnership  hetween 
Miss  MacpheiBon  and  Maurice  Crawfurd  never  having  heen  dissolved  hy  public 
notification,  her  estate  still  remained  liable  for  the  debts  of  Crawfurd  and  Walker. 

These  actions  were  conjoined ;  condescendences  were  ordered,  a  proof  allowed,  and 
reported ;  counsel  were  heard  in  presence ;  and  the  Court  considered  the  facts  of  the 
case  to  be  as  above  narrated. 

For  Messrs^  Bemington  it  was  maintained,  that  as  Miss  Macpherson  had  entered 
into  a  contract  of  copartnery  with  Maurice  Crawfurd,  she  must  be  liable  for  the  debts 
and  obligations  in  trade  contracted  by  him,  till  public  notification  was  made  of  the 
dissolution  of  it :  That  the  minute  of  dissolution  only  regulated  their  private  interestis, 
but  a  public  notification  was  required  in  all  cases  to  dissolve  those  obligations  to  the 
public  which  had  been  created  by  the  constitution  of  the  fund  of  credit  under  the 
contract  of  copartnery  to  which  she  was  a  party.  The  following  cases  were  referred  to. 
Did.  voL  iv.  p.  288. — Fleming,  24th  November  1786,  Bolton  against  Mansfield, 
November  1787,  Kippen  against  Laird  (not  reported),  27th  January  1809,  David  Hay, 
sitpra  No.  41.  The  advertisement  stating  the  assumption  of  the  new  partner  did  not 
intimate  that  any  of  the  former  partner&f  had  left  the  concern.  It  implied  that  the  old 
concern  remained,  and  was  benefited  by  the  acquisition  of  a  new  associate. 

For  Miss  Macpherson's  trustees  it  was  maintained,  that  the  general  doctrine  with 
regard  to  the  necessity  of  public  notification  of  dissolution  of  copartneries,  and  with 
regard  to  the  inefiicacy  of  private  contracts  of  [623]  dissolution  to  affect  the  public 
interest,  as  established  by  the  decisions  quoted,  did  not  admit  of  dispute.  But  the 
question  still  remained  as  to  the  mode  and  nature  of  this  intimation  :  That  it  must  be 
public  was  admitted.  But  an  express  advertisement  declaratory  of  the  dissolution  was 
not  required  by  any  authority.  This  public  notification  might  be  established  by 
equipoUents,  by  a  change  of  firm  and  of  partners,  and  of  places  of  trade,  all  concurring 
to  point  out  to  the  public  that  the  firm,  the  funds,  and  partners  of  the  trade,  were  new 
and  altered.  All  these  equipoUents  occurred  in  the  present  instance.  The  firm  was 
altered ;  the  partners  of  the  new  firm  were  specially  named  in  the  advertisements ;  the 
goods  were  sold  off* ;  payment  of  their  debts  called  for  in  their  names ;  the  new  places 
of  trade  were  taken,  and  the  new  goods  were  purchased  likewise  under  the  new  firm ; 
and  neither  justice  nor  the  public  convenience  and  safety  could  authorise  the  plea  that 
she  coold  be  subjected  for  the  debts  which  had  been  incurred  by  the  various  social 
firms  of  Crawfurd  and  Walker,  and  Maurice  Crawfurd  and  Company,  in  their  various 
shops  which  they  appeared  to  have  possessed.  And  if  she  were  to  be  rendered  liable 
for  the  debt  due  to  Messrs.  Bemington  and  Company,  which  was  contracted  under 
the  new  firm,  and  after  the  appearance  of  many  of  their  advertisements,  she  might, 
upon  the  same  principle,  be  rendered  liable  for  the  whole  debts  to  the  date  of 
sequestration  of  their  respective  estates. 

The  Judges  concurred  in  observing,  that  a  private  contract  dissolving  a  copartnery 
was  insufficient  to  protect  the  individuals  withdrawing  from  the  debts  contracted  under 
the  firm,  and  in  the  fair  course  of  the  trade ;  and  that  this  was  a  general  principle  of 
law  which  did  not  admit  of  dispute :  That  when  a  fund  of  credit  had  been  created  by 
the  association  of  individuals  under  a  certain  firm  or  name,  the  public  were  entitled, 
without  further  or  renewed  inquiries,  to  consider  the  individuals  by  whom  this  credit 
was  raised  to  remain  the  same,  and  to  continue  bound  till  their  separation  was  publicly 
notified,  and  the  identity  of  the  trading  firm  or  name  destroyed.  But  that  where  the 
firm  was  distinctly  and  obviously  changed,  the  public  were  not  entitled  to  transact  on 
the  belief  that  it  contained  the  same  collective  body  of  individuals,  or  the  same  amount 
of  funds,  with  which  they  had  formerly  dealt:  That,  at  the  same  time,  cases  might 
oecnr  where  the  change  in  the  firm  being  so  triding  as  not  to  be  obvious  or  easily 
perceptible  to  public  observation,  the  individuals  of  which  it  was  originally  composed, 
thus  leaving,  on  probable  grounds,  the  belief  of  their  credit  behind  them,  would  not  be 
considered  as  having  sufficiently  notified  their  withdrawing,  and  would  still  be  con- 
sidered as  liable  for  the  debts  contracted  within  the  fair  scope  of  its  trade.  And  that 
many  cases  might  occur  where  it  might  be  difficult  to  determine  whether  the  change  in 
the  trading  and  credited  name  bad  been  sufficient  to  put  the  public  on  their  guard; 


318  DUNBAR  V.    REMMIKOTON,   WILSON,   &  00.^   &G.     P.ai810,HXL 

That  if,  in  the  present  case,  there  had  been  nothing  more  than  the  private  minute 
or  contract  of  dissolution,  and  if  the  social  firm  of  Maurice  Crawf  ard,  with  which  the 
public  was  acquainted,  had  continued,  the  defender,  as  an  original  partner,  must  have 
remained  liable  to  its  debts.  But  the  original  firm  was  abandoned ;  a  new  and  different 
firm  was  an-  [624]  -nounced  by  public  advertisement :  under  this  the  public  &vour  was 
solicited,  new  transactions  entered  into,  and  among  others  the  debt  now  pursued  for, 
and  payment  of  their  debts  demanded.  By  these  means  a  change  in  the  trading  fond 
previously  existing  was  indicated  in  a  manner  sufficiently  distinct  and  public  to  guard 
all  having  interest  against  transacting  upon  the  faith  of  the  old  firm,  and  to  impose 
upon  them  the  duty  of  renewing  their  enquiries  into  the  situation  and  constitution  of 
the  credit  of  the  new  company. 

The  interlocutor  of  Court  (22d  February  1810)  was,  ''Bepel  the  reasons  of  suspen- 
sion, and  find  the  letters  orderly  proceeded.  In  the  action  at  the  instance  of  Messrs. 
Eemington,  Wilson,  and  Company,  and  John  Patison,  junior,  their  mandatory,  sustain 
the  defences  for  the  trustees  of  the  deceased  Miss  Bell  Macpherson,  assoilzie  them  from 
that  action." 

And  afterwards  (10th  March  1810)  refused  a  petition  without  answers. 

[Cf.  Mann  v.  Sinclair,  6  R  1085,  1088.] 


No.  209.      F.C.  N.S.  I.  624.     10  March  1810.     2nd  Div.— Lord  Newton. 

William  Wilson,  Pursuer. — Cathcart  et  Cunniiigham. 

Alexander  Norris,  Defender. — Beid. 

Tack — Damage  and  Interest. — Found  that  the  stipulation  in  the  lease  of  a  steam- 
engine,  to  make  up  stoppages  either  by  extra  work  or  a  deduction  of  rent,  does  not 
include  extraordinary  stoppages,  but  only  those  of  common  occurrence.  That  the 
lessor  must  be  held  to  warrant  the  condition  of  his  engine ;  and  that  the  lessee  is 
entitled  to  damages  to  the  extent  of  the  loss  which  he  may  sustain  by  any  imperfec- 
tion or  fault  in  the  engine. 

Alexander  Norris  was  proprietor  of  a  spinning-mill  in  Glasgow.  There  was  also  a 
steam-engine  attached  to  this  mill  for  working  the  machinery  erected  in  the  different 
parts  of  it. 

[626]  The  mill  consisted  of  four  flats ;  and  the  defender  had  been  in  the  cuatom  of 
letting  each  floor  from  time  to  time  to  different  cotton-spinners  and  wool-spinners  for 
the  purpose  of  their  manufactures. 

Contracts  of  this  sort  are  usually  carried  on  in  this  manner.  The  manufacturer 
brings  his  machinery  to  the  mill,  and  erects  it  on  the  floor  which  he  hires;  while  the 
proprietor,  on  the  other  hand,  retains  the  possession  and  management  of  the  steam- 
engine,  and  binds  himself  to  keep  the  machinery  working  for  a  certain  number  of 
hours  each  day  during  the  currency  of  the  contract. 

In  the  beginning  of  the  year  1807,  the  parties  entered  into  a  contract  by  which  the 
pursuer  agreed  to  take  the  fourth  floor  of  the  mill  for  a  period  of  about  16  months  &om 
February  1807  till  Whitsunday  1808.  Every  steam-engine,  even  under  the  best 
management^  is  subject  to  occasional  derangement,  from  which  short  stoppages  take 
place  till  the  apparatus  be  rectified  or  repaired.  When  properly  managed  and  well 
supplied,  they  sometimes  will  not  require  to  be  stopped  more  than  from  three  to  eight 
days  in  a  year. 

The  missive  by  the  pursuer  contained  this  clause :  ''  If  any  of  the  above  time  be 
lost  time  to  me  by  your  engine  going  wrong  or  standing,  you  are  to  make  up  the  lost 
time  either  by  giving  a  deduction  of  rent^  or  making  good  the  lost  time."  To  which 
the  defender  made  answer  in  the  following  terms :  '^  What  is  short  of  this  time  shall  be 
made  up  by  the  engine  going  till  the  same  is  made  up.''  And  both  parties  bound  them- 
selves to  implement  their  respective  parts  of  the  contract  under  the  penalty  of  I«.20 
sterling,  over  and  above  performance. 

The  engine  turned  out  to  be  in  bad  repair;  it  was  also  very  ill-worked;  and 
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nine  months  that  the  pursuer  continued  at  this  mill,  it  remained  nearly  100  days  at  a 
dead  stop. 

In  November  1807,  the  engine  was  stopped  altogether;  and  the  pursuer  having 
sustained  considerable  loss,  he  presented  a  summary  application  to  the  Magistrates  of 
Glasgow,  representing,  "  That  from  his  entry  until  Whitsunday,  and  from  Whitsunday 
until  this  period,  the  steam-engine  has,  by  Mr.  Norris's  ill-management  and  unaccount- 
able obstinacy  of  behaviour,  been  entirely  stopped  at  many  different  times  for  hours  and 
daya»  and  weeks  together,  and  remains  so  at  the  present  moment ; "  and  concluding  for 
dam^es  on  that  account. 

In  defence  it  was  admitted  by  Norris  that  the  engine  had  stopped  very  frequently ; 
but  he  maintained  that  he  was  not  bound  to  make  up  the  loss,  otherwise  than  by  work- 
ing at  extra  hours,  or  by  allowing  an  abatement  of  rent 

After  some  procedure,  the  Magistrates  pronounced  this  judgment  (7th  November 
1808) ;  "  Finds,  that  in  terms  of  the  missives  between  the  parties,  the  pursuer  was 
entitled  to  have  his  machinery  wrought  at  the  speed  and  during  ^e  number  of  hours 
per  day  specified  in  the  said  [626]  missives ;  finds  it  established  that  the  engine,  from 
which  the  power  was  set,  was  not  only  defective  of  stipulated  speed,  but  subject  to  very 
frequent  stoppages  in  consequence  partly  of  mismanagement,  and  partly  of  defection  in 
the  furnace  and  flue  attached  to  it :  Finds  no  proof  that  the  said  defect  of  speed  and 
stoppages  were  owing  to  any  thing  in  the  construction  of  the  pursuer's  machinery ;  finds 
that,  while  the  pursuer  was  on  the  one  hand  bound  to  take  the  risk  of  such  loss  of  time 
as  may  be  expected  in  the  use  of  steam-engines  of  ordinary  good  construction  and 
materuds,  and  under  ordinary  good  management^  and  must  have  been  satisfied  with 
reparation  for  such  loss  by  its  being  made  up  at  extra  hours,  or  by  a  deduction  from  his 
rent,  as  provided  for  in  the  missives  in  process,  he  is  not  bound  to  limit  himself  to  that 
reparation  for  the  loss  established  to  have  been  sustained  by  him  in  consequence  of  the 
defect  and  mismanagement  before  mentioned ;  but  is  entitled  to  have  made  up  to  him 
the  loss  sustained  through  the  defender's  failure  to  implement  his  part  of  the  contract.'' 

The  defender  presented  a  bill  of  advocation,  which  was  passed ;  and  the  cause  came 
before  Lord  Newton,  Ordinary,  who  pronounced  this  interlocutor  (1st  July  1809): 
**  Finds  that  it  was  incumbent  on  the  pursuer  to  have  examined  the  defender's  steam- 
engine  before  entering  into  any^agreement  with  him  for  the  use  of  it ;  and  if  he  was  not 
satisfied  with  the  state  and  condition  thereof  to  have  stipulated  such  alterations  and 
improvements  thereon  as  he  deemed  necessary  to  render  it  fit  for  the  purpose,  before 
agreeing  to  the  condition  contained  in  Mr.  Wilson's  letter  to  the  defender,  that  if  any 
time  should  be  lost  by  the  engine  going  wrong  or  standing,  the  lost  time  was  to  be  made 
up  either  by  giving  a  deduction  of  rent  or  making  good  the  lost  time ;  finds  that  after 
aasenting  to  tlus  condition,  the  pursuer  cannot  claim  any  reparation  for  the  lost  time 
occasioned  by  the  engine  going  wrong  or  standing,  except  such  as  may  be  made  up 
either  by  the  engine  working  at  extra  hours,  or,  at  farthest,  by  a  deduction  of  the  rent ; 
and,  of  course,  that  the  judgment  of  the  Magistrates  of  Glaisgow,  finding  that,  though 
the  stoppages  of  the  engine  did  not  arise  from  any  fault  imputable  to  the  defender,  he 
must  still  be  liable,  is  not  well  founded  on  a  sound  construction  of  the  agreement 
between  the  parties ;  therefore,  remits  the  cause  to  the  Magistrates,  with  this  instruc- 
tion, that  they  find  no  farther  damage  due  to  the  pursuer,  except  such  as  may  be  made 
up  either  by  working  at  extm  hours  or  by  a  deduction  from  the  rent,  except  the 
stoppages  are  proved  to  be  occasioned  by  the  fraud  or  eidpa  lakt  of  the  defender,  not  by 
alledged  insufficiency  in  the  machinery ;  and  thereafter  to  give  such  judgment  upon  the 
cause  as  shall  seem  to  them  just. 

The  pursuer  reclaimed  to  the  Court ;  and  the  petition  was  followed  with  answers. 
The  interlocutors  quoted  are  so  articulate  as  to  point  out  sufficiently  the  nature  of  the 
argument  maintained  by  the  parties.  And,  on  considering  the  papers,  the  Court  (27th 
February  1810)  "  Re-  [627] -pel  the  reasons  of  advocation,  and  remit  the  cause  to  the 
Magistrates  of  Glasgow  gimpliciter^  and  decern."  And  to  this  interlocutor  they  (10th 
MajTch)  adhered  by  refusing  a  reclaiming  petition  without  answers. 

The  Court  were  unanimous  upon  the  general  principles  of  law  applicable  to  such 
cases.  They  were  quite  clear  that  as  in  cases  of  loeatio  qperantm^  the  landlord  was  ex 
lege  bound  to  warrant  his  engine  to  be  sufficient  and  in  good  repair. 

The  only  difference  of  opinion  proceeded  upon  the  terms  of  the  contract  Upon 
this,  the  Lord  Ordinary  explained  that  his  interlocutor  was  grounded,  for  he  thought 
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from  the  terms  of  the  contract  that  a  limited  warranty  only  was  in  contemplation  of 
the  parties ;  and  that  the  pursuer  meant  to  ran  all  risks  himself  but  those  which  were 
expressed. 

The  rest  of  the  Court  were  of  opinion  that  it  was  only  the  common  and  usual  stops 
which  were  meant  to  be  incladed  in  the  clause  relied  on  by  the  pursuer,  and  to  be 
compensated  in  that  way :  That  where  a  damage  was  occasioned  beyond  any  amount 
which  could  be  compensated  in  the  manner  therein  stipulated,  it  must  be  held  not  to 
have  been  in  their  contemplation ;  and  that  upon  general  principles  of  law  as  to  loeatio 
operarum,  it  must  be  a  burden  on  the  defender. 


No.  210.  F.C.  N.S.  I.  627.     15  May  1810.     Ist  Div.— Lord  Craig. 

Poor  Marjory  Murray,  Pursuer. — Duncan  McUheson. 

Christian  Bisset  and  Others,  Defenders. — B.  Jameson, 

Wrongom  Imprisonment — Summary  Warrant, — It  is  incompetent  for  a  Sheriff  to 
compel  performance  of  his  decrees  in  a  civil  action,  although  ad  factum  prcBstandwnt 
by  summary  warrant  of  imprisonment. 

George  Bisset  died  leaving  a  house  in  the  town  of  Perth.  He  was  survived  by 
Marjory  Murray  his  grand-daughter  by  his  de- [628] -ceased  eldest  daughter,  and  by 
Christian  Bisset  his  second  daughter,  wife  of  John  Crombie,  who  were  heirs-portionen 
at  law.  But  a  competition  arose  between  them ;  the  grand-daughter  claiming  as  hei^ 
portioner,  and  the  daughter  claiming  as  disponee  under  a  disposition  alleged  to  have  been 
granted  under  burden  of  a  portion  of  50  merks  to  the  grand-daughter.  This  disposition 
was  not  to  be  found,  although  its  existence  was  asserted  on  the  evidence  of  a  sasine  and 
certain  adminicles.  After  some  legal  proceedings,  pursued  with  the  view  of  proving 
the  tenor,  the  parties  agreed  to  a  submission  of  the  question.  The  submission  contained 
a  clause  consenting  to  registration  in  the  "books  of  Council  and  Session,  or  otheis 
competent,  to  receive  all  execution  necessary  upon  a  charge  of  six  days  only."  The 
arbiters  differed  in  opinion;  and,  in  terms  of  the  submission,  their  powers  were 
devolved  on  an  oversman.  The  oversman  pronounced  a  decree-arbitral,  finding  that 
Oeorge  Bisset  granted  a  disposition  of  his  tenement  in  Bridgend,  dated  on  or  about  the 
8th  August  1774,  to  John  Crombie  and  Christian  Bisset  in  conjunct  fee  and  liferent^ 
for  the  said  Christian  Bisset's  liferent  use  only.  "  That  it  contained  an  obligement  to 
infeft,  procuratory  of  resignation,  clause  of  absolute  warrandice,  precept  of  sasine,  and 
other  necessary  clauses,  whereupon  the  said  John  Crombie  and  Christian  Bisset  stand 
infeft  in  terms  of  instrument  of  sasine  in  their  favour,  still  extant,  dated  9th  August^ 
i|nd  recorded  in  the  particular  register  of  sasines  for  Perthshire  the  15th  September 
1774.  But  I  find  that  the  said  disposition  was  burdened  with  the  payment  of  50  merks 
Scots  to  the  said  May  or  Marjory  Murray,  at  the  first  term  of  Whitsunday  or  Martinmas 
after  his  the  said  George  Bisset's  death,  with  due  and  lawful  interest;  but  that  no 
farther  burden  or  provision  was  contained  therein." 

In  pursuance  to  this  finding,  the  oversman  ordained  John  Crombie  to  pay  the  50 
merks  betwixt  and  the  first  day  of  December  then  next ;  and  Marjory  Murray  and  her 
husband,  within  that  time,  to  grant  to  him  a  formal  disposition  and  conveyance  of  all 
their  rights  and  interests  in  the  subjects. 

Mary  Murray  having  failed  to  obtemper  this  decree,  Christian  Bisset  and  her 
husband  presented  a  petition  to  the  Sheriff-substitute  of  Perthshire,  craving  him  to 
ordain  her  and  her  husband  to  subscribe  the  disposition  and  conveyance  awarded  in  the 
decree-arbitral,  and,  on  their  failure  so  to  do,  to  grant  warrant  to  commit  them  to  prison. 

In  the  meantime,  Bisset  and  her  husband  executed,  in  favour  of  Thomas  Thomson, 
mason  in  Perth,  a  disposition  of  their  right  to  the  houses  under  the  decree-arbitral,  and 
Crombie,  Bisset's  husband,  then  died.  A  petition  was  afterwards  presented  in  name  of 
Thomson,  and  of  Bisset,  the  widow,  craving  that  the  disposition  by  Marjory  Murray 
should  be  granted  in  favour  of  Thomas  Thomson.  The  Sheriff  (20th  January  1803) 
pronounced  the  following  deliverance :  "  Having  considered  the  interest  and  production 
by  Thomas  Thomson,  which  have  been  seen  and  returned  by  the  defenders  without 
objection,  finds  that  the  original  pursuers,  John  Ciombie  and  Christian  Bisseti 
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diflponed  the  subjects  referred  to  in  the  submission  and  decreet-arbitial  produced  to  the 
[6S!9]  claimant^  Thomas  Thomson,  he  the  said  Thomas  Thomson  has  right  to  demand  a 
legolar  disposition  from  the  defenders  to  these  subjects,  in  so  far  as  the  defender's  right 
thereto  extends ;  and,  therefore,  appoints  the  procurator  for  Thomas  Thomson  to  make 
out  and  produce  a  scroll  of  such  disposition,  that  the  defenders  may  be  allowed  to  see 
the  same ;  and  assigns  the  27th  current  for  making  that  production." 

Thereafter  the  Sheriff  (22d  January  1802)  pronounced  as  follows :  ''The  procurator 
fof  Thomas  Thomson  having  produced  the  scroll  of  a  disposition  by  the  defenders  in 
bis  fayour,  the  Sheriff  allows  the  defenders  to  see  the  same  till  the  29th  of  January 
current.'' 

The  defenders  acquiesced  in  these  interlocutors ;  and  the  Sheriff  (3d  February  1802) 
pronounced  this  order :  "  No  objection  having  been  made  to  the  scroll  of  the  disposition 
produced  in  consequence  of  the  interlocutor  of  20th  January  last,  the  Sheriff  appoints 
the  pursuers'  procurator  to  cause  it  to  be  extended,  and  to  produce  it  in  process,  till  the 
defenders  may,  within  a  time  fixed,  be  appointed  to  sign  it"  The  Sheriff  (5th  March 
1802)  "Ordained  the  defenders  to  attend  in  court  and  sign  the  disposition  now 
extended,  the  10th  day  of  March  current."  And  (17th  March  1802)  he  again  ordained 
the  defenders  to  attend  and  sign  the  disposition  the  24th  current,  under  certification 
that  if  they  fail  warrant  wiU  be  granted  to  commit  them  to  prison." 

This  last  order  being  disregarded,  the  following  (26th  March  1802)  was  pronounced  : 
"  Circumduce  the  term  against  the  defenders  for  not  obeying  the  appointment  on  them 
of  date  the  17th  current,  and  grants  warrant  to  apprehend  and  commit  them  prisoners 
in  the  tolbooth  of  Perth,  there  to  remain  until  they  produce  the  disposition  regularly 
signed  and  tested."  Whereupon  Marjory  Murray  and  her  husband  were  incarcerated 
in  the  jail  of  Perth  for  nine  weeks.  Having  been  then  liberated  on  a  bill  of  suspension, 
they  raised  an  action  of  wrongous  imprisonment  against  Christian  Bisset  and  Thomas 
Thomson ;  and  the  Lord  Ordinary  sustained  the  defences,  and  assoilzied  the  defenders. 

The  pursuers  reclaimed ;  and  pleaded ; 

That  it  was  incompetent  and  illegal  to  enforce  the  decree-arbitral  by  incarceration 
npon  a  summary  warrant :  That  the  Sheriff  had  no  power  to  compel  implement  of  a 
decree  in  a  civil  question  by  incarceration ;  and  the  regular  mode  was  to  obtain  homing 
and  caption  on  the  decree-arbitral,  after  being  registered  in  terms  of  the  clause  therein 
contained ;  and  that  being  illegally  imprisoned,  they  were  entitled  to  damages,  23d  June 
1748,  Phillip  against  Magistrates  of  Easter  Anstruther,  Kilk, 

The  defenders  answered : 

That  damages  were  not  due ;  lat,  That  the  warrant  of  commitment  was  granted  by 
the  Sheriff,  ad  factum  prcestaruium,  in  explication  of  his  own  authority,  which  had 
been  set  at  defiance  by  the  pursuers ;  and,  2dlyj  That  they  had  suffered  no  wrong,  as 
they  might  have  been  imprisoned  [630]  by  virtue  of  letters  of  homing  in  much  less 
time  than  the  Sheriff  allowed  them. 

The  Lord  President  observed,  that  the  warrant  granted  by  the  Sheriff,  whether 
considered  as  a  summary  warrant  to  enforce  the  decree-arbitral,  or  as  a  warrant  to 
enforee  the  interlocutors  of  the  Sheriff  pronounced  in  terminis  of  that  decree-arbitral, 
was  incompetent,  and  the  imprisonment  following  on  it  was  illegal :  That  the  right  of 
enforcing  civil  decrees  by  imprisonment  was  not  competent  to  inferior  judges,  with  the 
exception  of  magistrates  of  royal  burghs,  to  whom  it  was  peculiar  to  grant  acts  of 
warding :  That  the  only  way  of  enforcing  civil  decrees  was  by  homing  and  caption, 
which  anciently  could  only  be  issued  on  decrees  pronounced  by  the  Supreme  Courts  but 
afterwards  were  granted  in  execution  of  the  sentences  of  inferior  judges,  by  obtaining  a 
decree  conform,  (Kaime^s  Law  Tracts,  Tract  II. — Boss,  Led,  vol.  i.  p.  234.)  ibid 
^lat  the  right  of  having  horning  and  caption  upon  sach  decrees  was  extended  by 
various  statutes :  That  the  decrees  of  the  Supreme  Court  could  not  be  enforced  by 
sammary  warrant,  and  that  those  of  inferior  judicatories  could  not  be  in  a  more 
privileged  situation. 

That  there  was  no  authority  upon  which  any  distinction  could  be  entertoined  between 
a  decree  ad  factum  proBstandum^  and  any  other  decree  pronounced  upon  a  civil  action  of 
debt^  80  far  as  related  to  the  mode  or  privilege  of  execution :  That  the  failure  to 
obtemper  a  decree  for  the  former  could  not  be  considered  as  implying  a  contempt  of 
court,  more  than  the  failure  to  obtemper  a  decree  of  the  latter  description.  And  that 
F.C.  VOL.  I.  21 
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neither  in  the  one  case  nor  in  the  other  was  the  party  considered  to  be  guilty  of  any 
thing  of  the  nature  of  a  contempt. 

The  interlocutor  of  Court  (15th  May  1810)  was,  "Alter  the  interlocutor  reclaimed 
against,  find  the  warrant  of  incarceration  was  illegal ;  and,  therefore,  find  the  defenders 
liable  in  damages  for  wrongous  imprisonment ;  and  appoint  a  condescendence  thereof  to 
be  printed  and  boxed  quam  primumJ* 

[Cf.  Orr  V.  Currtey  1  D.  557,  560.] 


No.  214.    F.C.  N,S.  I.  636.     16  May  1810.     2nd  Div.— Lord  Meadowbank, 

John  Thompson,  Pursuer. — Dcmglas  et  Jeffrey, 

William  Gillie,  Defender. — SolicUor-Ge^urdl  Boyle  et  BaircL 

Reparation —  Veritas  convidi. — A  proof  of  the  Veritas  conidcii  allowed  where  the  defender 
had  accused  the  pursuer  of  malversation  in  his  duty  as  a  public  officer. 

The  pursuer,  who  was  barrack-master  at  Eyemouth,  brought  an  action  of  damagea 
against  the  defender,  a  merchant  there,  for  having  on  various  occasions  calumniated  him, 
and  endeavoured  to  injure  or  ruin  his  character  by  writing  to  the  Barrack  Board  and 
the  inspector  general  of  barracks,  accusing  him  of  smuggling,  neglecting  his  duty, 
dilapidating  the  public  stores,  turning  them  to  his  own  use,  and  selling  them  on  his 
own  account. 

The  defence  consisted,  inter  aHa^  of  an  offer  to  prove  the  Veritas  convidi;  and  Lord 
Meadowbank,  Ordinary,  after  having  caused  repeated  inquiries  to  be  made  at  the  proper 
offices,  who  uniformly  answered,  that  they  were  perfectly  satisfied  with  the  conduct  of 
the  pursuer  in  every  respect,  pronounced  this  interlocutor  (17th  January  1809) : 
"  Having  considered  this  process,  and  conceiving  that  the  defence  here  pleaded  resolves 
into  an  attempt  to  introduce  into  the  practice  of  the  law  of  Scotland,  the  investigations 
and  discussions  which  belong  to  a  popular  action  for  peculation,  or  other  public  delin- 
quency, under  the  form  of  a  defence,  which,  as  far  as  the  Lord  Ordinaiy  knows,  is  a 
novelty  in  practice,  and  is  certainly  a  matter  of  general  concernment ;  ordains  the  parties 
to  prepare,  quam  primum,  informations  on  the  competency  of  the  defence  of  Veritas  eon- 
vieii  in  the  present  case,  where  the  board,  to  which  the  information  was  given,  haTe, 
after  due  inquiry,  continued  their  confidence  in  the  party  accused,  and  where  the  accuser, 
when  sued  in  this  Court,  has  not  chosen  to  dispute  the  competency  of  claiming  damages 
for  having  given  such  information  in  order  to  inquiry,  but  has  at  once  averred  the  truth 
of  the  accusation." 

[637]  The  pursuer  entered  very  slightly  into  the  general  argument  He  professed 
to  be  indifferent  as  to  what  might  be  the  judgment,  as  he  was  confident  that  the  imputa- 
tion upon  him  was  perfectly  unfounded ;  but  he  referred  to  10th  August  1771,  Hamilton 
against  Kutherfurd,  as  showing  that  ex  lege  the  Veritas  convidi  could  not  be  maintained 
in  defence ;  and  argued  that  the  subsequent  judgment  in  the  case  of  Chalmers  against 
Douglas,  22d  February  1785,  was  occasioned  by  the  circumstance  of  the  conclusion 
having  been  for  a  palinode^  as  well  as  for  damages ;  and  that  having  been  pronounced 
by  a  small  mcgority,  it  could  not  be  considered  as  having  fixed  the  law,  which  had 
declared  in  the  still  later  case  of  Peat  against  Smith,  6th  March  1793,  ''  That  a  proof  of 
the  Veritas  convidi  was  in  no  case  to  be  allowed  in  general  terms ;  and  that  die  only 
facts  admitted  to  be  proved  were  such  as  it  was  alleged  the  defender  as  a  member  of  a 
church  court  had  a  right  to  advert  on." 

On  the  particular  circumstances,  the  pursuer  pleaded ; 

That  in  general  there  could  be  no  doubt  that  the  truth  of  a  severe  or  disgracefol 
imputation  must  palliate  in  a  great  degree  the  guilt  of  the  person  who  makes  it ;  and 
that  in  a  common  case  it  might  appear  somewhat  hard  and  unreasonable  to  exclude  so 
important  a  consideration,  by  a  general  presumption  of  malignity.  But  that  in  this  case 
where  there  had  been  repeated  investigations  at  the  instance  of  the  proper  officers,  who 
had  virtually  declared  the  accusations  to  be  false  and  groundless,  and  had  continued 
their  confidence  in  the  person  accused ;  the  presumption  of  the  animus  injurianuii  was 
supported  by  the  best  evidence ;  and  might  be  assumed  as  proved,  without  the  least 
risk  of  committing  injustice ;   and  that  the  consequence  of  not  doing  so  would  moat 
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certainly  be,  that  an  immediate  introduction  would  be  given  to  the  actio  papillaris  which 
our  jurisprudence  is  so  anxious  to  prevent. 

On  the  argument  that  a  person  who  accuses  another  of  an  offence  injurious  to  the 
public,  must  be  supposed  to  be  actuated  by  a  zeal  for  the  public  good,  and  more  favour- 
ably listened  to  in  urging  this  defence,  than  one  who  merely  brings  a  charge  injurious 
to  the  private  character  and  peace  of  the  pursuer,  it  was  observed,  That  the  laws  of  this 
ooontry  do  not  admit  a  popular  action  either  for  malversation  in  office,  or  for  individual 
delinquency :  That  no  proof  can  be  brought  of  one  being  guilty  of  crimes,  excepting  at 
the  instance  of  the  public  prosecutor ;  but  that  where  the  public  prosecutor  had  certified, 
as  had  been  done  in  this  case,  that  there  was  no  ground  for  a  public  accusation,  the 
private  accuser  could  have  no  right  to  plead  the  Veritas  conmdi  in  his  defence,  unless  it 
was  admitted  as  an  universal  rule  of  the  law. 

The  utmost  length  to  which  the  argument  that  a  person  accusing  another  of  offences 
against  the  public  ought  not  to  be  punished  for  his  accusation,  can  be  carried  is,  that 
those  who  inform  against  persons,  who,  in  consequence  of  that  information,  are  found 
guilty,  are  not  liable  to  punishment  as  defamers.  If  they  merely  state  their  suspicions 
and  the  grounds  of  them,  they  probably  would  not  be  held  guilty,  although  upon  enquiry 
these  suspicions  should  "prove  to  be  ill  founded ;  but  if  they  [638]  aver  positively 
nothing  but  conviction  by  a  court  of  law  can  discharge  the  responsibility  to  which  they 
have  voluntarily  exposed  themselves. 

In  this  case  the  information  was  not  that  the  defender  had  reason  to  suspect,  or  that 
he  recommended  to  the  barrack-office  to  enquire ;  it  w£is  a  bold  peremptory  allegation 
that  the  pursuer  was  guilty  of  peculation,  of  smuggling,  of  neglect  of  duty,  and  of 
defamation,  which  it  is  impossible  to  vindicate  upon  any  pretence  of  public  duty ;  and 
consequently  the  defender  ought  to  be  found  liable  in  damages. 

The  defender  answered ; 

That,  although  doubts  have  sometimes  been  entertained  as  to  the  admitting  of  this 
defence  in  private  charges  and  accusations,  it  has  at  all  times  been  held  both  com- 
petent and  relevant^  when  the  alleged  injury  consisted  in  charges  or  accusations  of  public 
delinquencies  which  involve  the  public  interest.  The  distinction  between  these  is 
obvious  from  the  very  nature  of  the  thing ;  and,  accordingly,  while  the  law  presumes  an 
anarms  injuriandi  in  the  one  case,  the  presumption  in  the  other  case  lies  just  the  other 
way.  In  the  matter  of  accusations  and  charges  which  involve  the  public  interest,  the 
presumption  is,  that  the  accuser  acts  from  upright  motives ;  and  there  is  the  strongest 
ground  for  admitting  such  presumption,  in  the  benefit  which  the  country  at  large  must 
derive  from  the  checking  of  abuses,  where  the  utmost  vigilance  on  the  part  of  those  who 
are  bound  by  their  official  situation  to  repress  them  often  proves  insufficient  for  the 
purpose,  li^en  the  information  or  accusation  leads  to  such  public  benefit,  there  is  no 
ground  consistently  to  presume  malice.  And  although  no  doubt  cases  may  arise,  even 
of  this  public  nature,  where  the  final  result  may  warrant  the  inference  of  the  accusation 
having  originated  from  improper  motives,  in  regard  that  neither  the  facts  alleged  can  be 
proved,  nor  even  a  reasonable  ground  for  suspicion  shown,  yet  no  such  conclusion  can 
warrantably  be  drawn,  until  at  least  a  full  opportunity  of  investigating  the  fact  be  given, 
according  to  the  ordinary  forms  and  rules  of  judicial  procedure.  Accusations  touching 
the  character  and  conduct  of  individuals  in  their  private  capacities,  stand  upon  a  different 
looting.  Regard  to  the  public  welfare  is  then  entirely  out  of  the  question ;  and  the 
accuser  seldom  has  an  interest  to  lead  him  to  step  forward  and  make  a  charge  analogous 
to  what  in  the  other  case  he  certainly  has,  as  one  of  the  public.  Where  an  investigation 
is  allowed  into  the  private  character  and  conduct  of  an  accused  party,  it  rarely  produces 
any  practical  advantage ;  and  most  commonly  it  is  found  that  the  inconveniencies  of  the 
investigation  far  overbalance  all  the  advantages  that  are  derived  from  it.  For  all  these 
different  reasons,  the  presumption  in  such  cases  is  unfavourable  to  the  accuser  ;  and  it  is 
incumbent  on  him  to  obviate  such  presumption,  by  establishing  clearly  the  facts  and 
drcnmstances  alleged  by  him.  But  where  he  undertakes  to  do  so  even  in  a  question  of 
a  private  nature,  the  law  allows  him  to  establish  his  defence  in  that  way  ;  and  if  he  is 
SDccessful  in  making  out  his  facts,  the  presumption  of  an  animus  injuriandi  ceases ;  and 
of  course  any  action  that  [639]  may  be  intented  against  him  for  damages  must  fall  to 
the  ground.  Vide  Voet.  lib.  47,  tit.  10,  s.  d.^Bank.  b.  i.  tit.  10,  s.  Sl.—Ersk,  b.  iv. 
tit.  4,8.  80.— 5totr,  b.  i.  tit.  9,  s.  i.—Blackst.  b.  iii.  cap.  8,  s.  5.— 22d  February  178.5, 
Chalmers   against  Douglas. — 6th  March   1793,   Peat    against    Smith.      And   it  was 
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mentioned  that  in  the  case  of  Hamilton  the  majority  "  were  much  swayed^  and  con- 
sidered themselves  as  in  some  measure  tied  down  by  a  previous  final  interlocutor,  by 
which  a  proof  on  that  head  had  been  refused."  On  these  grounds  it  was  maintained 
that  the  defence  was  competent ;  and  on  the  other  points  as  to  the  (teiio  popnlaria,  ind 
the  continued  confidence  of  the  pursuer's  employers,  the  first  was  denied,  as  this  was  a 
defence  not  an  action;  and  the  second  was  admitted  to  form  a  strong j?rtma/acfe pre- 
sumption in  favour  of  the  pursuer,  which  it  was  the  object  of  the  defence  to  remove. 

The  Court  (I6th  May  1810)  allowed  the  defender  a  proof  of  certain  articles  of  his 
condescendence,  which  were  such  as  might  have  been  dictated  without  any  ommtci 
injuriandi. 

No.  217.     F.C.  N.S.  L  646.     22  May  1810.     Ist  Div.— Lord  Hermand. 

Major-General  Kobertson  of  Lude,  Pursuer. — Henry  ErMne  et  John  HagaH. 

His  Grace  The  Duke  of  Atholl  and  Duncan  Robertson,  Defenders. — Dean  of 

Faculty  Blair,  Fletcher,  and  Fortes. 

Gommonty — Game. — One  of  several  co-proprietors  of  a  commonty  immemorially  used 
for  pasturage  was  found  entitled,  notwithstanding  the  dissent  of  another  co- 
proprietor,  to  drive  ofE  deer,  and  to  prevent  them  from  resting  and  pasturing  upon 
it. 

His  Grace  the  Duke  of  Atholl  is  infeft  **  In  toto  et  integro  comitatu  de  AtlioU, 
&o.  cum  libera  forestria  de  Benchrombie,  omnibusq.  aliis  liberis  forestnb  diet, 
comitatus,  officio  forestriae  et  privilegiis  ejusd." 

The  forest  of  Benchrombie  has  always  passed  under  the  general  name  of  the 
forest  of  Atholl ;  and  (24th  June  1680,  Stair,  Dec.)  has  been  recognized  as  a  royal 
forest. 

[647]  Adjacent  to  a  part  of  the  forest  of  Atholl,  on  the  «ast,  north,  and  west, 
there  is  a  commonty  called  Glentilt  and  Glen! ender,  consisting  of  a  tract  of  land  of 
about  four  miles  in  length,  and  somewhat  more  than  half  a  mile  in  breadth.  This 
commonty  was  held  of  the  Duke  of  AthoU  as  superior ;  and  His  Grace,  and  (General 
Robertson,  and  the  minister  of  Blair,  as  joint  proprietors,  had,  to  a  certain  extent, 
respectively  right  of  promiscuous  pasturage  over  it  for  black  cattle  and  sheep. 

Duncan  Robertson  having,  as  a  tenant  of  the  Duke  of  Atholl,  and  in  virtue  of  his 
lease,  an  interest  in  the  common  of  Glentilt,  and  having  likewise  orders  from  ffis 
Grace  to  the  same  effect,  had  been  in  use  to  drive  the  deer  from  the  common  when 
they  strayed  from  the  forest  of  Atholl. 

General  Robertson,  bein^  desirous  to  have  the  sport  of  deer  stalking  on  the 
common,  presented  a  petition  to  the  Sheriff  of  Perthshire,  complaining,  "That 
Duncan  Robertson  has,  for  sometime  past,  taken  it  upon  him,  most  illegally  and 
emulously,  to  perambulate  the  common  of  Glentilt  and  Glenfender  with  dogs,  for  the 
avowed  purpose  of  driving  the  deer  therefrom,  and  preventing  the  petitioner  from 
enjoying  the  privileges  belonging  to  him,  and  this  he  has  done  more  than  onoe,  when 
the  petitioner  s  game-keeper  was  on  the  ground,  and  would  in  all  probabiUfy  have 
secured  some  of  the  deer,  had  it  not  been  for  the  emulous  interference  of  the  said 
Duncan  Robertson :  That  on  applying  to  the  said  Duncan  Robertson  for  an  explana- 
tion of  his  conduct,  he  has  pretended  to  state  that  he  was  employed  by  the  Doke  of 
Atholl  to  do  so :  That  whether  the  proceedings  of  the  said  Duncan  Robertson  have 
been  authorised  by  the  said  Duke  of  Atholl  or  not,  the  conduct  of  the  said  Duncan 
Robertson  is  highly  illegal :  That  he  is  liable  in  damages."  And  upon  this  narrative 
an  interdict  was  craved.  In  answer,  it  was  stated  that  the  defender  acted  both  as 
tenant,  having  an  interest  in,  and  entitled  to  protect  the  common,  and  as  servant, 
and  by  order  of  the  Duke  of  Atholl,  who,  having  an  interest  in  the  conunon,  was 
entitled  to  give  orders  with  respect  to  the  administration  and  preservation  of  it. 
The  interlocutor  of  the  Sheriff  (23d  December  1803)  was,  "  Finds  it  admitted  that 
the  places  in  the  neighbourhood  of  the  pursuer's  estate,  called  Glentilt  and 
Glenfender,  belong  in  common  to,  and  are  possessed  pro  indiviso  by  the  pnisuer  and 
the  Duke  of  Atholl ;  and,  in  such  circumstances,  finds  that,  whether  the  defender,  in 
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the  matter  complained  of,  acted  as  a  tenant  of  the  Duke  of  Atholl,  having  right  to 
pastoie  the  common,  or  by  the  Duke's  authority  as  a  servant,  he  was  entitled  to 
prevent  the  pasture  being  hurt  by  deer,  or  other  wild  beasts,  as  well  as  by  cattle, 
the  owners  of  which  were  known ;  and  so  assoilzies  the  defender,  and  decerns." 

The  cause  then  was  brought  before  the  Court  by  bill  of  advocation,  which  was 
passed,  and  discussed  before  Lord  Hermand.  His  Lordship  ordered  the  Duke  of 
Atholl  to  be  cited,  and  his  Orace  accordingly  sisted  himself  in  the  process.  After 
Ttrioiis  proceedings  and  interlocutors,  which  it  is  not  necessary  to  detail,  the  cause 
came  by  petition  and  answers  before  the  Inner-house ;  and  the  parties  were  ordered 
to  give  m  [648]  mutual  condescendences  (3d  June  1807)  "  of  their  several  rights  and 
claims,  and  of  the  facts  and  circumstances  they  respectively  aver  and  offer  to 
prove." 

The  pursuer  alleged,  in  paint  of  right,  1.  That  he  was  entitled  to  pursue  and  kill 
deer  on  the  commonty  of  Olentilt  and  Glenfender.  2.  That  the  Duke  of  Atholl  had 
DO  higher,  better,  or  different  right  to  the  commonty,  either  with  respect  to  the 
enjoyment  of  the  game,  or  of  the  other  ordinary  uses  of  which  the  common  subject 
was  capable.  3.  That  His  Grace  was  not  entitled  either  as  joint  proprietor  in  the 
common,  or  as  proprietor  of  the  forest  adjacent,  to  disturb  the  pursuer  m  the  pursuit 
or  killing  of  deer,  m  the  said  common^  either  by  driving  the  deer  off  the  common,  or 
by  disturbing  the  pursuer  or  his  servants,  when  narrowing  or  taking  measures  for 
aecnring  them. 

In  point  of  fact,  the  pursuer  alledged,  1.  That  himself  and  his  predecessors  or 
servants  had  been  in  the  use  to  kill  deer  on  the  common,  in  the  same  manner  as  if  it 
had  been  their  separate  property,  and  no  attempt  was  ever  made  by  the  defender  to 
interrupt  this  use  of  the  common.  2.  That  Duncan  Robertson,  by  order  of  the 
Dnke,  frequently  drove  away  the  deer  from  the  common  when  the  pursuer's  servants 
were  in  the  act  of  narrowing  and  securing  them.  That  the  defender  never  drove  the 
deer  from  the  common,  excepting  when  the  pursuer's  servants  were  so  employed ; 
and  this  was  done  emulously,  not  for  the  preservation  of  the  common,  but  of  the 
deer,  and  for  the  benefit  of  his  adjacent  forest.  3.  That  besides  the  forest  of  Atholl, 
there  are  various  others  belonging  to  other  proprietors,  from  which  the  deer  may 
stray  to  the  common ;  and  there  was  no  reason  to  believe  that  the  deer  straying  on 
the  common  came  from  the  Atholl  forest,  even  supposing  that  the  defender  was 
entitled  to  protect  them  when  without  the  limits  of  the  forest. 

The  Duke  of  Atholl  alledged,  1.  That  he  was  infeft  "In  toto,  &c.  comitatu  de 
Atholl,  Ac.  cum  libera  forestria,  &;c.  officio  forestriae  et  privilegiis  ejusd."  That  in 
rirtue  of  these  infeftments,  he  and  his  predecessors  for  centuries  possessed  the  forest 
of  Atholl,  exercised  all  the  rights  belonging  to  a  free  forest,  preserved  the  same  for 
the  support  of  deer,  employed  all  lawful  means  to  prevent  the  deer  from  straying 
horn  tiie  forest,  or  &om  being  killed  by  persons  not  authorised,  either  without  it,  or 
on  its  confines,  when  they  happened  to  stray  therefrom  for  food.  2.  That  the 
common  in  question  is  adjacent  to,  and  may  be  strictly  said  to  be  the  confines  of  the 
brest,  and  there  is  reason  to  believe  was  originally  a  part  of  it,  and  is  no  more  than 
an  encroachment  upon  it,  which  prescriptive  possession  prevents  from  being 
challenged.  3.  That  the  Duke's  interest  in  the  common,  when  compared  with  the 
other  co-proprietors,  is  at  least  two-thirds  of  it.  4.  That  by  different  statutes,  16th 
of  James  Vl!  c.  214.— 22d  James  VI.  c.  18.— 1st  James  VII.  c.  20.— 1st  William,  c. 
15.  and  Queen  Anne,  c.  15.  all  enacted  for  the  preservation  of  deer,  he  is 

entitled  to  prevent  all  persons  from  killing  deer  on  the  commonty.  5.  That  in 
virtue  of  his  right  as  a  joint  proprietor  of  the  commonty,  he  was  entitled  to  prevent 
it  from  being  converted  into  [m9]  stalking  ground  for  killing  deer,  and  to  prevent 
the  pasture  m>m  being  consumed  by  the  deer  straying  from  the  forest  or  elsewhere, 
or  by  any  animals  whatever,  excepting  those  for  the  use  of  which  it  was  held  by  the 
nghts  and  inunemorial  possession  of  the  parties.  6.  That  the  deer  did  not  frequent 
the  common,  and  only  resorted  to  it  in  time  of  winter  storms,  when  in  want  of  food ; 
that  the  common  never  had  been  used  as  stalking  ground  for  deer,  and  that  no  person 
ever  pretended  to  shoot  deer  thereon,  excepting  the  defender  and  his  foresters,  when 
following  them  from  one  side  of  the  forest  to  the  other,  and  when  turning  them 
back  to  It.  That  the  pursuer's  predecessors  never  pretended  to  such  right,  and  not 
even  the  pursuer  himself  till  the  year  1802 ;  and  that  invariably  those  having  interest 
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in  the  common  turned  off  the  deer  when  straying  apon  it,  for  the  purpose  of  pre- 
serving it. 

Upon  these  allegations  a  proof  was  allowed  and  taken ;  memoriak  thereon  were 
(4th  March  1809)  ordered;  and  (12th  December  1809)  counsel  were  heard  in 
presence. 

It  appeared  from  the  proof,  1.  That  the  common  had  been  used  immemorially 
for  pasturage  by  those  having  interest  in  it.  2.  That  it  had  not  been  used  by  any 
of  the  parties  as  a  stalking  ground  for  deer.  3.  That  there  had  been  no  practice  by 
General  Robertson  or  others  of  killing  deer,  or  attempting  to  do  so,  excepting  for  the 
last  15  or  16  years ;  and  it  was  only  recently,  from  causes  arising  from  the  manner 
in  which  the  neighbouring  property  was  possessed,  that  the  deer  came  down  at  all  on 
the  common.  4.  That  the  Dijike  of  AthoU  had  always  issued  orders  to  all  his  game- 
keepers and  foresters  to  drive  the  deer  back  into  the  forest  when  found  straying, 
either  on  the  Duke's  property  or  on  the  common,  but  these  orders  did  not  extend 
to  driving  them  back  when  found  straying  on  the  exclusive  property  of  other  pro- 
prietors. 5.  General  Robertson  never  was  personally  obstructed  when  attempting 
to  kill  deer  on  the  conmion. 

Argument  for  General  Robertson. 

I.  The  forest  laws,  and  the  statutes  relating  to  protection  of  deer,  do  not  confer 
any  privilege  on  the  Duke  beyond  the  limits  of  the  forest,  and  do  not  entitle  him  to 
enter  the  exclusive  property  of  any  of  the  conterminous  proprietors  for  the  purpose 
of  driving  the  deer  back  into  the  forest.  Neither  do  these  laws  entitle  him  to  any 
other  privileges  on  the  common  more  extensive  than  those  of  a  co-proprietor  at 
common  law.  The  statute  James  Vlth,  14,  c.  214,  relates  to  forests  created  for 
royal  amusement,  and  is  not  at  all  applicable  to  the  present  case.  The  statute  22 
James  Vlth,  c.  18 — 1  James  Vllth,  c.  20 — 1  William,  c.  18,  and  Queen  Anne, 
1707,  c.  13,  although  in  various  ways  intended  for  the  preservation  of  the  different 
kinds  of  forests,  yet  confer  no  privilege  beyond  the  limits  thereof.  The  foresi  laws, 
p.  39  and  301,  supposing  them  now  in  force,  restrict  the  privilege  of  protecting  the 
game  to  the  limits  of  the  forest  {Bank,  vol.  i.  p.  562).  The  ordinary  rule  of  law, 
therefore,  is  unimpaired,  by  which  it  is  established,  that  game  of  all  kinds,  so  long  as 
they  are  in  a  state  of  nature,  are  res  mdlitLs  et  cedant  occupan-  [650]  -i^,  and  the 
natural  right  of  seizing  them  is  only  indirectly  controlled ;  Ist,  By  excluding  strangers 
from  the  property,  which  limits  the  protection  of  the  game  to  the  solum  of  the 
forest ;  ^d,  By  the  statutes  requiring  a  qualification.  But  the  forest  laws  are  now 
in  disuse. 

II.  The  right  competent  to  the  Duke  as  a  co-proprietor  does  not  entitle  him  to 
drive  the  deer  from  the  common  into  the  forest.  In  the  ordinary  administration  of 
a  common  subject,  and  in  the  enjoyment  of  its  ordinary  fruits,  melior  est  condttio  pro- 
hibentis;  game  is  inter  naturoUia  of  property ;  and  although  the  pursuer  is  not  entitled 
to  convert  the  common  into  a  deer  forest  by  excluding  other  animals  from  it,  and 
by  using  the  ordinary  means  of  inviting  and  retaining  deer  within  its  bounds,  yet  it 
is  incompetent  in  the  defender  to  take  measures  without  the  pursuer's  consent  to 
prevent  deer  or  other  game  from  resorting  to  it.  To  the  one  as  much  as  the  othei 
the  brocard  applies,  because  both  are  obstructions  to  the  ordinary  use  and  enjoyment 
of  property.  Of  this  a  recent  case  (24th  January  1809,  Peter  Campbell  supra.  No. 
40),  is  an  illustration,  where  one  co-proprietor  was  not  entitled  without  consent  of 
the  other  to  let  the  game  for  a  rent.  There  is  no  room  to  distinguish  between  letting 
the  game  for  rent  to  be  destroyed,  and  driving  it  off  to  be  secured  in  another  place. 
By  the  one,  as  well  as  by  the  other  of  these  acts,  one  of  the  co-proprietors  is 
benefited ;  and  the  other,  without  his  consent,  is  deprived  of  one  of  the  uses  of  the 
property. 

Besides,  when  the  pursuer,  either  by  himself  or  his  servants,  is  in  actual  pursuit 
of  ^ame,  he  acquires  a  right  in  it  of  which  he  cannot  be  disappointed,  €Uid  he  is 
entitled  to  continue  the  pursuit  and  seize  the  game  even  within  the  Duke's  forest, 
Pand.  41,  tit.  1, 1.  5,  sec.  1. — Puffend,  Barbeyr,  vol.  i.  p.  580. — Locke,  vol.  iv.,  p.  356. 

It  is  of  no  importance  that  the  pursuer's  predecessors  have  not  been  in  use  to 
kill  deer  on  the  common  for  40  years  back,  because  the  pursuit  of  game  is  res  mer 
faciUtatis  ;  cannot  be  lost  non  tUendo,  and  is  among  the  natural  and  ordinary  fruits 
of  property. 
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m.  The  piozunity  of  the  defender's  forest  into  which  the  deer  are  driven  affords 
dear  evidence  that  the  protection  of  the  deer,  and  of  the  adjacent  forest,  is  his 
objed;,  and  not  that  of  grazing  on  the  common ;  and  this  being  admitted,  or  at  least 
Bofficiently  clear,  it  follows  that  this  exercise  of  property  (supposing  it  to  be  a  right 
belonging  to  him  as  co-proprietor)  is  in  emtdationemj  and  must  be  prohibited. 

Argument  for  the  defender. 

I.  The  pursuer  is  not  qualified  by  law  to  kill  deer.  He  is  neither  the  keeper  of  a 
royal  forest,  nor  the  proprietor  of  a  forest,  which  can  only  be  acquired  by  a  grant 
from  the  crown.  The  stotute  1424,  c.  36  (James  I.),  prohibits  the  killing  of  deer, 
and  the  different  statutes  referred  to  by  the  pursuer  continue  and  vary  these 
pn^bitiona. 

n.  The  defender,  as  co-proprietor,  is  entitled  to  have  the  property  continued  in  that 
nfcoation,  and  employed  in  that  manner  in  which  it  has  [661]  been  prescriptively 
enjoyed  by  the  parties.  The  ancient  possession  must  measure  the  ordinary  uses  of 
the  subject.  It  has  been  proved  that  the  common  has  always  been  used  as  grazing 
groond,  and  never  was  considered  or  enjoyed  by  the  parties  as  a  place  for  stalking 
deer.  Nor  indeed,  till  very  recently,  in  consequence  of  some  local  changes,  were  deer 
in  use  ever  to  resort  to  it.  Of  course  none  were  hunted  or  killed  upon  it.  This, 
therefore,  being  clear,  the  rule  mdior  est  conditio  prokihentis  is  in  favour  of  the  de- 
fender, (Pand.  10,  tit.  3,  sec.  28),  in  as  far  as  the  defender  contends  for  the  ancient 
086  of  the  property.  But  even  on  the  principle  stated  by  the  pursuer,  the  defender, 
as  one  of  the  common  proprietors,  is  entitled  to  kill  game  on  the  common,  and  if  so, 
he  must  be,  a  fortiori^  entitled  to  drive  them  off  either  into  his  own  forest,  or  any 
where  else.  The  defender  has  another  interest,  viz.  that  of  preserving  the  subject 
from  the  inroads  of  wild  animals.  Whatever  relates  to  the  preservation  of  the  pro- 
perty is  an  act  of  ordinary  administration,  which  is  competent  to  a  co-proprietor. 
He  would  be  entitled  to  drive  away  rabbits,  or  any  other  destructive  animal ;  and  it 
is  obvious  that  flocks  of  deer  pervading  the  conmion  must  consume  the  grass  and 
leeaen  the  value  of  the  conmionty. 

ni.  There  is  no  room  for  t&e  objection  of  acting  in  einvlaiionemy  because  of  his 
right  and  interest  as  a  co-proprietor ;  Xst^  To  retain  the  subject  according  to  former 
ponession ;  2d,  To  protect  the  grass  from  being  consumed ;  3(^,  To  shoot  the  deer, 
which  indndes  that  of  driving  them  away. 

The  Lord  President,  and  a  majority  of  the  Judges  observed,  that  although  the 
forest  laws  could  not  be  considered  as  in  disuse,  yet  that  the  high  sanctions  which 
they  contained  against  those  who  transgressed  them  could  not  be  considered  as  in 
force  in  the  present  times.  That,  according  to  the  opinion  of  Erskine,  however  (2-6- 
14),  the  laws  and  privileges  of  forests  were  not  in  disuse ;  and  it  appeared  that,  in 
1680  (24th  Jnne  1680,  Marquis  of  Atholl,  Stair)  the  rights  of  forestry  were  still  pro- 
tected, and  there  was  no  ground  for  holding  that  they  had  since  that  time  fallen  into 
dieose.  That  the  right  of  the  Duke  to  have  deer,  and  protect  them  in  the  forest,  was 
as  clear  as  that  of  any  proprietor  of  an  enclosed  deer-park  in  the  southern  parts  of 
Scotland.  That  it  might  be  doubtful  how  far  he  was  entitled  to  enter  the  exclusive 
property  of  another  for  the  purpose  of  driving  them  back,  but  that  he  was  as  well 
entitled  to  be  on  the  common  as  the  pursuer,  and  being  there  he  could  not  be  pre- 
Tented  from  preserving  the  deer  bv  driving  them  back  into  the  forest. 

That  the  case,  however,  might  be  decided  upon  the  principles  of  common  law  with- 
out having  recourse  to  the  peculiar  laws  and  privileges  of  forestry.  That  the  com- 
monly having  been  possessed  beyond  the  years  of  prescription  as  a  grazing  ground, 
this  poesession  could  not  be  inverted  by  any  one  of  the  co-proprietors.  Tb^t  it  had 
never  been  uaed  as  ground  for  stalking  deer,  and  could  not  be  so  used  without  a  total 
inversion  of  the  former  use  of  possession.  That,  in  this  respect,  the  rule  of  law 
applied  in  favour  of  the  defender,  melior  est  conditio  prohibeniia  in  re  com-  [662]  -rrmm, 
TbiBLt  the  general  resort  of  deer  to  the  common  must  be  necessarily  attended  with  the 
consumption  of  the  grass,  and  the  defender  was  entitled,  as  a  joint  proprietor,  to  pre- 
vent this  injury  from  arising  to  the  property.  That  he  was  further  entitled  no  less 
than  the  pursuer  (if  this  ri^t  in  the  pursuer  could  indeed  be  considered  as  beyond 
dispute)  to  pursue  and  kill  deer  on  the  common,  and  that  this  right  included  the  sub- 
ordinate one  of  driving  them  awav.  And  that,  in  the  exercise  of  these  substantial  and 
patrimonial  rights,  he  was  not  liable  to  the  objection  of  acting  in  cemuUUionem  vicini. 
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The  interlocutor  of  Court  (19th  December  1809)  was,  ''Sustain  the  defences; 
assoilzie  the  defender ;  and  decern." 

And  (22d  May  1810),  on  advising  a  petition  and  answers,  the  Lords  adhered. 


No.  218.  F.C.  KS.  I.  652.     22  May  1810.     Ist  Div. 

Jambs  Anderson,  Pursuer. — J,  Wolfe  Murray. 

Eev.  EoBBKT  Thomas,  Defender. 

Grass  Glebe. — ^Land  not  nearest  to  kirk  being  more  commodious  for  the  dergjnnaii 
found  a  good  designation. 

The  presbytery  of  Cupar  in  Fife  designated  a  certain  quantity  of  land  belonging 
to  James  Anderson  as  a  grass  glebe  to  the  Bey.  Mr.  Thomas,  minister  of  Abdie. 

[663]  James  Anderson  pursued  a  suspension  of  their  decree ;  and,  inter  atia^ 
pleaded,  that  by  the  various  statutes  (1593,  c.  165,-1594,  c.  118,-1606,  c.  7,-1663, 
c.  21),  authorising  designations  of  arable  glebe,  and  pasture  land  to  the  minister,  it 
was  provided,  that  these  should  be  made  from  the  lands  of  the  legal  description,  that 
were  in  point  of  proximity  nearest  to  the  kirk,  and  that  this  criterion  was  fixed  by 
the  statutes,  because  it  combined  in  a  manner  the  nearest  to  certainty  the  conven- 
ience of  the  clergyman,  with  an  invariable  rule  of  allocation  among  the  heritors ;  that 
it  was  at  once  clear  and  precise  with  regard  to  the  heritors,  and  as  convenient  as 
any  rule  could  be  for  the  minister.  And  that  there  were  other  lands  in  the  pariah  of 
the  description  required  by  law,  and  nearer  the  kirk  than  those  which  had  been 
designated.  It  appeared  from  a  plan  produced,  that  there  were  lands  in  the  parish 
liable  to  designation  which  were  nearer  to  the  kirk  than  those  designated,  but  would 
not  have  been  so  commodious  to  the  minister. 

But  the  Judges  concurred  in  observing,  that  the  statutes  regulating  the  designa- 
tion of  grass  glebes  did  not  require  that  the  designation  should  be  made  from  the 
lands  of  the  legal  description  that  were  in  situation  absolutely  nearest  to  the  kirk, 
but  from  such  as  were  in  situation  most  commodious  for  the  clergyman. 

And  (22d  May  1810)  the  Lords  adhered  to  an  interlocutor,  which,  so  far  as  related 
to  this  reason  of  suspension,  found  the  letters  orderly  proceeded. 

[Affirmed  2  Dow  433,  3  S.R.R.  (H.L.)  225.] 


No.  219.         F.C.  N.S.  I.  654.     22  May  1810.     2nd  Div.— Lord  Glenlee. 

William  Grant  and  Others,  Pursuers. —  W.  M Donald. 

Lieutenant  James  Fyffe,  Competing. — iMmsden. 

Implied  Will, — Clause  under  which  a  provision  was  interpreted  as  divisible  per 
capita. 

In  the  last  will  of  Captain  Macgregor,  executed  without  the  assistance  of  a  man 
of  business,  after  a  provision  of  three  special  legacies  to  each  of  three  sisters,  and  a 
sum  for  the  payment  of  his  father's  debts,  this  clause  occurred.  "  The  remainder  of 
my  fortune  I  bequeath  to  James,  William,  John,  and  Margaret  Grant,  the  four 
orphan  children  of  my  eldest  sister  Elizabeth,  by  her  husband  the  late  Lieutenant 
Francis  Grant ;  and  the  children  of  my  third  sister  Dolly,  by  her  husband  Lieutenant 
James  Fyffe ;  that  is  to  say,  whatever  I  may  be  worth  at  the  time  of  my  death,  witb 
the  exception  of  the  L.4000  sterling  already  disposed  of  as  above  expressed,  is  to  be 
divided  in  equal  portions  by  my  said  executors,  among  the  children  (or  the  survivon 
of  them  at  the  time  of  my  decease)  of  my  sister  Elizabeth,  by  her  husband  the  late 
Francis  Grant,  and  the  children  of  my  sister  Dolly,  by  her  husband  James  Frfib." 

Neither  of  these  sisters  were  provided  in  a  special  legacy ;  Elizabeth  had  four 
children;  Dolly  had  nine,  one  of  whom  was  in  utero  at  the  time  of  Captain 
Macgregor's  death. 


F.aiSltt,HJlL  GRANT,   Ac.  V.    FYFFE.  329 

The  trustees  being  doubtful  of  the  precise  import  of  this  clause,  brought  a 
moltiplepoinding.  that  all  parties  might  compete  for  their  interest. 

The  children  of  Elizabeth  maintained  that  the  money  fell  to  be  divided  per  stripes. 

[666]  The  children  of  Dolly  argued,  that  it  must  be  divided  per  capita,  and  that 
the  child  in  utero  was  entitled  to  a  share. 

Lord  Olenlee,  Ordinary,  on  considering  memorials,  pronounced  this  interlocutor 
(28th  November  1809) ;  "  Finds  that  b^  the  conception  of  the  testator's  will,  the 
leskiue  of  the  estate,  after  payment  of  his  debts,  and  special  provisions  mentioned  in 
bis  will,  falls  to  be  divided  into  equal  portions ;  that  is  to  say,  per  capita  among  the 
whole  of  tiie  said  children,  including  the  child  of  Mrs.  Fvfie,  who  was  in  utero  at  the 
time  of  the  testator's  death,  and  was  born  six  months  thereafter,  all  the  other 
children,  as  the  Ordinary  understands,  having  been  born  previously  to  his  death.*' 

The  Grants  reclaimed ;  and  the  petition  was  appointed  to  be  answered ;  but,  on 
22d  Hay  1810,  the  Court  unanimously  adhered. 


No.  220.        F.C.  N.S.  I.  G55.     22  May  1810.     2nd  Div.— Loiil  Robertson. 

Jambs  Sands,  Pursuer. — Solidtor-Oeiieral  Boyle, 

Bell  and  Balfour,  Defenders. — GKUies, 

Public  Police — Res  NuUius. — Found  that  the  Crown  had  no  claim  to  property  which 
had  lun  ten  years  in  a  public  warehouse  unclaimed  by  the  owners. 

On  16th  May  1796,  the  defenders  presented  a  petition  to  the  Sheriff  of  Forfar- 
shire, setting  forth,  that  on  the  23d  March  1796,  there  was  lodged  with  them  as 
keepers  of  the  public  warehouse  of  Dundee,  a  parcel  of  Dutch  flax,  consisting  of  62 
mats,  which  had  been  shipped  at  Leith,  on  board  the  brigantine  "  Hope  "  of  Dundee ; 
and  as  the  flax  had  not  been  claimed  by  the  owner,  and  was  an  article  of  a  perishable 
nature,  they  [666]  prayed  for  warrant  to  sell  it  by  roup,  on  their  finding  security  to 
account  to  those  concerned  for  the  proceeds.  The  warrant  was  granted ;  and  the 
money  remained  in  the  hands  of  the  defenders.  Every  endeavour  was  used,  without 
socoess,  to  discover  the  real  owner  of  the  flax.  Twelve  years  afterwards,  the  pursuer, 
who  18  Procurator-fiscal  of  the  county,  conceiving  that  he  had  right  to  the  money  on 
the  part  of  the  Crown,  presented  a  petition,  praying  that  the  defenders  should  be 
oidamed  to  make  payment  of  it  to  him  with  interest  at  the  rate  of  four  per  cent,  per 
^i^tinm  from  the  time  the  bills  granted  for  the  price  of  the  flax  became  payable,  to 
be  applied  as  the  law  directs ;  by  which  he  explained  himself  to  mean,  that  was  to 
pay  it  into  the  Exchequer. 

The  defenders  answered ; 

That  ihej  had  formerly  been  wharfingers  and  keepers  of  the  public  warehouse  of 
Dundee,  which  they  had  given  up  about  11  years  a^o ;  in' course  of  which  business, 
they  had  suffered  considerable  loss  by  goods  perishing  or  being  amissing,  for  which 
they  were  made  answerable ;  and  on  giving  up  the  warehouse,  there  was  a  parcel  of 
Dutch  flax  which  had  lain  in  their  custody  for  sometime  unclaimed,  and  which  they 
had  applied  to  the  Sheriff  for  authority  to  sell  as  already  mentioned.  They  further 
stated^  that  they  retained  the  price  for  the  benefit  of  the  real  owner,  and  knew  of  no 
law  which  entitled  the  petitioner  to  insist  for  its  being  delivered  over  to  him.  The 
Sheriff-substitute  pronounced  this  interlocutor  (17th  September  1808) :  "  The  Sheriff- 
substitute  having  considered  the  process,  is  of  opinion,  that  as  the  price  of  the  flax, 
mentioned  in  the  process,  has  not  been  claimed  by  the  owner  for  upwards  of  ten 
years,  that  the  defenders  are  not  entitled  to  retain  the  money  longer,  but  that  the 
same  belongs  to  the  Crown ;  and,  therefore,  decerns  the  defenders  to  make  payment 
to  the  pursuer  of  the  principal  sum  and  interest  mentioned  in  the  petition,  in  order 
that  the  same  may  be  paid  into  the  Sheriff-depute,  and  accounted  for  by  him  in 
Exchequer.'* 

This  judmient  was  brought  under  review  by  bill  of  advocation ;  which  having 
oome  before  Lord  Robertson,  this  interlocutor  was  pronounced  (5th  December  1809) : 
"  Finds  that  the  flax  in  question  having  been  lodged  in  the  warehouse  of  the  com- 
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plainersy  by  or  on  account  of  some  person  or  persons  unknown,  they,  as  depositaries, 
are  accountable  for  the  same  (or  for  the  price  at  which  it  was  sold)  to  the  true  owner 
when  he  shall  claim  the  same ;  finds  that  there  is  no  reason  to  presume  that  the  true 
owner  has  totally  derelinquished  or  abandoned  his  property,  but  that  it  is  still 
competent  to  him  to  claim  the  same  ;  and  that,  therefore,  the  flax,  or  the  price  as 
the  mrrogaium  thereof,  cannot  be  considered  as  res  nullius ;  and,  therefore,  in  hoc 
statu,  repels  the  claim  made  for  the  Procurator-fiscal  for  behoof  of  the  Crown,  bat 
without  prejudice  to  any  claim  which  may  afterwards  be  made  on  behalf  of  His 
Majesty,  m  case  it  shall  appear  [667]  that  the  property  has  been  derelinquished  by 
the  true  owner ;  and  in  respect  the  complainers  have  obtained  possession  under  a 
lawful  title,  and  that  they  are  accountable  in  the  first  instance  to  the  true  owner, 
finds  that  they  are,  in  hoc  statu,  entitled  to  retain  that  possession ;  therefore,  sustains 
the  defences,  assoilzies  the  defenders,  and  decerns ;  but  finds  no  expences  due  but 
the  expence  of  extract." 

The  pursaer  reclaimed  to  the  Court,  and  pleaded : 

By  the  law  of  Scotland,  property  derelinquished  by  the  owner  belongs  to  the 
King,  or,  as  it  is  expressed,  quce  nrdlius  sunt  cedunt  domino  regi,  Mackenzie^  v.  ii.  p. 
291. — Bankton,  b.  i.  tit.  3,  s.  16. — b.  i.  tit.  8,  s.  4,  Stair,  b.  ii.  tit.  1,  s.  5. — ^b.  iii.  tit 
3,  s.  27. — Ersk.  b.  ii.  tit.  1,  s.  11,  Black,  b.  i.  c.  8,  s.  13  and  15. 

He  then  endeavoured  to  show  that  the  property  in  this  case  must  be  held  as 
having  been  derelinquished ;  because  the  defenders  themselves  could  give  no  account 
of  the  matter,  farther  than  that  the  vessel  from  which  they  got  the  goods  came  from 
Holland ;  and  the  owners  might  easily  have  claimed  their  property  during  the  peace 
in  1802,  if  they  had  had  any  intention  of  doing  so. 

Lastly,  it  was  pleaded,  that  even  if  14  years  silence  was  not  sufficient  to  impute 
to  the  owners  the  intention  of  abandoning  their  property,  and  if  it  required  20  or  40 
years  to  do  it,  at  least  it  must  be  admitted,  that  on  the  lapse  of  either  of  these 
periods,  the  right  would  vest  in  the  Crown,  and  consequently,  that  the  Gown,  as 
having  the  ultimate  right,  was  entitled  to  the  intermediate  custody  of  the  property. 

The  defenders  answered. 

That  the  property  in  question  could  not  be  considered  as  derelinquished.  No 
man  places  his  goods  in  safe  custody  with  the  view  of  derelinquishing  them.  It  is 
quite  clear  that  property  cannot  be  lost  by  our  law,  in  any  shorter  time  than  that  of 
the  negative  prescription  of  40  years ;  and  till  that  time  has  expired,  the  natural  and 
legal  presumption  is,  that  the  owner  will  appear  and  claim  them. 

It  is  clear  that  the  persons  with  whom  the  owner  has  chosen  to  deposit  his  goods 
are  entitled  to  the  custody.  In  virtue  of  the  tacit  contract  implied  in  all  such  cases, 
they  are  answerable,  and  the  public  is  not ;  neither  he  nor  the  public  have  any  claim 
on  each  other.  Were  the  defenders,  who  are  in  fact  the  trustees,  to  abandon  the 
property,  or  to  permit  any  person  to  take  it  out  of  their  hands,  they  would  be  grossly 
betraying  their  duty ;  and,  therefore,  they  have  a  right  and  title  to  insist  on  retain- 
ing possession. 

That  the  goods  will  ultimately  belong  to  the  Crown  cannot  be  presumed.  The 
owner  it  must  be  supposed,  ex  lege,  will  appear  and  claim  them ;  and  perhaps  if  he 
does  not,  the  most  natural  idea  will  be,  that  he  meant  them  as  a  donation  to  the 
depositaries. 

[658]  The  Court  (22d  May  1810)  unanimously  adhered. 


No.  222.     F.C.  N.S.  I.  659.     23  May  1810.     (Teinds.)— Lord  Woodhouselee 

John  Auchtkrlony,  Pursuer. — Tho.  Tod. 

Common  Agent  in  Locality  of  Carmylie,  Defender. — David  Douglas. 

Teinds, — ^Lands  found  to  be  teind  free  and  exempted  from  the  burden  of  minister's 
stipend,  being  held  "  cum  decimis  inclusis  et  nunquam  antea  separatis,^* 

The  minister  of  Carmylie  having  obtained  an  augmentation  of  his  stipend,  and  a 
locality  having  been  prepared,  by  which  part  of  the  stipend  was  laid  upon  the  lands 
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of  Guynde  belonging  to  Mr.  Auchter-  [660]  -lony,  he  gave  in  objections  stating, 
among  other  things,  that  the  said  lands  were  exempted  from  the  burden  of  stipend, 
as  being  held  cum  deeimis  inelusis  et  nunquam  antea  separatis.  The  common  agent 
resisted  the  claim  of  exemption ;  and  the  Lord  Ordinary  reported  the  question  on 
informations. 

Mr.  Auchterlony  produced  the  following  writs. 

1.  Charter,  dated  anno  1559,  from  James  Beatton,  abbot  of  Aberbrothick,  with 
consent  of  his  chapter,  to  John  Betoun  and  his  spouse,  and  to  their  successors,  con- 
veying "Terras  de  Guynde,  cum  earundem  deeimis  garbcUibus  indusis  et  que  ultra 
omnium  Jiaminum  memoriam  ab  trunco  aeperari  nan  solehanty  The  tenendas  of  this 
charter,  in  so  far  as  regards  the  lands  of  Guynde,  is  in  these  words :  "  Tenendas  et 
habendas  terras,  &c.  et  de  Guynde,  cum  earundem  deeimis  garbalibus  inclusis  et 
quae  ut  prsemittitur  ab  trunco  separari  non  solebant,"  &c.  The  clause  of  reddendo 
is  in  the  following  terms :  "  Reddendo  et  solvendo  propterea  inde  annuatim  dictus 
Johannes  Betoun,  senior,  et  Elena  Mailville  ejus  sponsa  predicta,  et  eorum  alter 
diatins  YiTens,  ac  heredes  talliae  supra  nominati  nobis  et  successoribus  nostris  dicti 
monasterii  de  Aberbrothoc,  abbatibus  sen  commendatariis  et  conventui,  pro  tempore 
existentibus  nostrisve  aut  eorundem  camerariis  et  granetariis  aut  factoribus  respec- 
tive  pro  tempore  existentibus  pro  predictis  terris  de  Echmuthy,  &c.  Nee  non  et  pro 
terns  de  Guynde,  cum  earundem  deeimis  garbalibus  itidusis  et  que  nunquam  a  firmis 
terrarum  hujusmodi  separari  consuerunt,  annuatim  summam  trium  librarum  et  octo 
denariarum  dicti  moneti  Scotise,  ac  unam  celdram  et  quatuor  hollas  ordei  et  duas 
celdras  et  octo  hollas  farinae  avinaticae  tanquam  pro  firmis  et  deeimis  in  pecuniis  et 
victualibus,  ac  canis  et  custumis  terrarum  et  villarum  ac  brasine  respective  pre- 
dictarum  cum  pendiculis  et  pertinentiis  earundem  presens  sen  antea  et  ab  antique 
annuatim  persolvi  solitis  et  consuetis." 

2.  An  old  writing  dated  at  Eome,  anno  1552,  the  second  year  of  the  reign  of 
Pope  Julius  III.  in  which  Cardinal  Raynutius,  by  authority  of  the  Pope,  grants  com- 
mission for  the  express  purpose  of  confirming  the  charter  above  mentioned,  and 
making  particular  mention  of  the  above-mentioned  clause  relative  to  the  teinds. 

3.  A  presentation  by  King  James  to  Lord  Hamilton,  commendator  of  Aber- 
brothick, superior  of  the  lands,  in  favour  of  John  Beaton  of  Balfour,  heir  of  James, 
archbishop  of  Glasgow,  the  heir  of  John  Beatoun  first  mentioned,  in  which  the  teinds 
are  described  "  cum  suis  deeimis  inclusis  et  que  nunquam  antea  separatsB  fuerunt." 

4.  Special  retonr  dated  5th  July  1597,  in  favour  of  James  Bethune,  archbishop  of 
Glasgow,  as  heir  to  the  above  John  Bethune,  bearing,  that  the  latter  died  in  the 
year  1559  vested  in  the  lands  of  Guynde,  "  una  cum  deeimis  garbalibus  inclusis,"  &c. 
as  in  the  first  charter. 

[661]  5.  Special  retour,  dated  11th  June  1605,  in  favour  of  Robert  Bethune  of 
Balfour,  and  instrument  of  sasine  thereon,  29th  July  1605,  which  conveyed  the  lands 
with  a  similar  clause. 

6.  Contract  between  James  Marquis  of  Hamilton  Lord  of  Erection,  aiul  John 
Ochterlony  of  Guynde,  and  John  Ochterlony  of  Muirhouse,  his  eldest  son,  in  which 
the  Marquis  disponed  to  the  said  John  Ochterlony  of  Guynde,  in  liferent,  and  the 
said  John  Ochterlony  his  son,  in  fee,  the  feu-duties  payable  out  of  the  said  lands  of 
Gu3rnde  and  teinds  thereof,  being  twenty  bolls  of  bear,  forty  oatmeal,  and  eight 
pounds  Scots  of  silver,  with  the  reversion  and  exception  of  four  bolb  meal,  two  bolls 
of  hetix,  and  sixteen  shillings  Scots,  of  the  said  feu-farm  feu-duties  payable  to  the 
minister  of  Garmylie  and  his  successors  in  office. 

7.  Charter  from  the  family  of  Strathmore  superiors  by  erection,  of  the  lands  of 
Guynde,  together  with  the  teind  sheaves  included,  which  never  were  in  use  to  be 
separated  from  the  stock. 

On  these  productions  it  was  argued.^ 

For  Auchterlony. — The  titles  of  the  objector  contain  a  feu  granted  prior  to  the 
Act  of  Annexation  1587,  by  a  churchman  who  had  right  both  to  stock  and  teind, 
and  who  conveys  them  *'  cum  deeimis  inclusis  et  nunquam  antea  separatis,"  and  for 
a  "  cumulo  reddendo."    And  this  original  grant  is  confirmed  by  subsequent  titles, 

^  There  were  some  other  circumstances  in  the  case,  and  there  were  other  argu- 
ments used,  but  both  were  special,  and  not  regarded  by  the  Court  as  material. 
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both  ancient  titles  and  those  on  which  the  lands  are  now  held.  These  circumstances 
are  sufiSicient  to  constitute  a  right  of  exemption  by  our  law.  Stair ^  b.  4,  tit.  24,  s. 
^.— Craig,  lib.  2,  Dig.  15,  s.  ^.--Erskine,  b.  ii.  tit.  10,  s.  16. 

For  common  agent. — In  order  to  constitute  a  right  of  exemption  from  teind,  and 
consequently  from  minister's  stipend,  it  is  necessary  that  tiie  lands  and  teinds 
should  have  been  feued  out  together  before  the  Lateran  Councils  in  the  11th  and 
12th  centuries.  For  after  that  time,  no  ecclesiastic  could  lawfully  feu  out  his 
teinds  to  a  layman ;  and  just  as  little  could  any  ecclesiastic  lawfully  feu  out  lands 
cum  decimis  indusis ;  at  least  this  rule  was  adopted  in  our  law  to  this  extent,  that  he 
could  not  feu  in  either  way,  so  as  to  free  the  lands  from  the  burden  of  supporting  the 
parochial  clergy.  It  is  true  that,  in  general,  a  feu,  prior  to  the  Lateran  CoiuigOs,  is 
preaumed  from  the  existence  of  ancient,  but  not  original  titles  with  clauses  of  the 
nature  here  founded  on.  In  this  case,  however,  the  grant  is  original.  It  is  the 
primary  grant  from  the  church ;  and,  therefore,  there  is  no  room  for  any  such  pie- 
sumption,  from  the  existence  of  [662]  any  clauses  in  it.  It  was  clearly  contrary  to 
the  canon  law,  and  to  our  own  law,  for  our  own  adopted  the  canon  law,  at  least  it 
was  so  far  not  valid  by  our  law,  that  it  could  not  give  an  absolute  right  to  the  teinds 
free  of  minister's  stipend.  Stair,  b.  ii.  tit.  8,  s.  10. — Mackenzie,  b.  ii.  tit.  10,  p. 
308.— Forbes  on  Tythes,  p.  256.— Colvilles  against  Balfour,  21st  November  1798.— 
Badenoch  against  Fotheringham  Ogilvy,  25th  January  1800. 

The  Lord  President  said,  The  question  in  this  case  relates  to  a  part  of  onx  law 
that  is  exceedingly  abstruse  and  difficult,  and  which  our  writers  have  rather  darkened 
than  thrown  light  upon,  by  their  observations  and  opinions.  The  rule  that  certainty 
does  exist  in  our  law  appears  in  itself,  at  first  si^t,  very  singular  and  unreasonable. 
Though  the  burden  of  paying  minister's  stipend  is  held  generally  inherent  in  teinds, 
yet  a  privilege  of  exemption  from  this  burden  exists — valuable  to  the  possessors,  but 
creating  an  additional  burden  on  the  other  heritors  in  the  parish,  or  it  may  be 
excluding  the  minister  from  a  sufficient  stipend,  and  this  in  consequence  of  certain 
clauses  that  seem  to  have  in  themselves  nothing  adequate  to  produce  such  an  effect. 
The  grounds  as  well  as  the  extent  of  this  exemption  have  been  disputed. 

There  have  been  two  opinions  given  by  our  lawyers  on  this  subject.  One  is^  that 
the  exemption  arose  originally  from  grants  of  teinds  cum  dedmie  inclusia,  by  church- 
men having  power  to  grant  away  teinds ;  that  it  is  limited  to  cases  where,  from  the 
existence  of  clauses  in  question  in  the  title-deeds,  there  arises  a  presumption  that  the 
lands  and  teinds  were  feued  out  by  the  church  before  the  Lateran  Councils,  which 
took  away  from  churchmen  the  power  of  infeudation  of  teinds.  But  that  opinion 
cannot  be  adopted ;  because  there  is  reason  to  believe  there  were  no  such  feus  at  all 
in  Scotland  prior  to  those  Councils,  and  there  would  consequently  be  no  room  for 
such  a  presumption ;  so  that  this  opinion  would  abolish  the  exemption  altogether, 
which,  however,  does  certainly  exbt  in  our  law  to  some  extent.  Nor  can  I  see  how 
the  decrees  of  the  Lateran  Councils  have  any  thing  to  do  with  the  matter.  If  the 
question  related  to  the  legality  of  the  feus  of  teinds,  then  these  decrees  mmht  be 
material.  But  that  is  not  the  question.  The  point  is  not  whether  the  tein£  were 
legally  feued  or  not,  but  whether  the  teinds  exist  at  all,  or  the  lands  are  teind  free  ? 
Now,  upon  this  subject  the  Lateran  Councils  said  nothing. 

The  other  opinion  upon  this  subject  concurs  with  the  former,  in  ascribing  the 
origin  of  the  exemption  to  the  grant  of  the  lands,  cum  decimis  inclusis,  by  a  churdi- 
man,  but  it  holds  that  there  is  an  exemption  from  payment  of  stipend  on  this  ground, 
wherever  the  lands  and  teinds  appear  from  the  titles  to  have  been  feued  out  together 
by  a  churchman  prior  to  the  Act  of  Annexation  in  the  year  1581. 

I  have  however  very  great  doubts  of  the  accuracy  of  this  opinion.  The  canon 
law,  which  was  the  law  of  all  the  states  of  Europe,  and  of  Scotland  among  the  rest, 
subjected  to  payment  of  teinds  lands  in  the  hands  of  churchmen  as  well  as  those  in 
the  hands  of  laymen ;  and  even  where  both  lands  and  teinds  belon^ited  to  the  same 
churchman,  still  the  teinds  were  not  extinguished,  but  kept  in  view,  and  rei 
subject  to  the  burden  of  a  provision  for  [663]  the  parish  minister  or  person 
the  actual  cure  of  souls.  That  burden  affected  toinds  held  along  with  the  landa 
well  as  others,  and  toinds  in  the  hands  of  the  church  as  well  as  those  in  the  hands  of 
laymen. 

Suppose  then  a  grant  was  made  of  lands  and  toinds  jointly  by  a  churchman  to  a 


P.a  1810,  H.S.  I.      AUCHTERLONY   V.    COMMON   AGENT   OP  GARMTLIE.  333 

hjman,  that  could  not  extingaiBh  the  teinds,  and  convey  the  lands  to  the  grantee 
tond  tree,  and  free  from  the  burden  of  parish  stipend,  when  they  were  not  so 
exempted  in  the  hands  of  the  granter  himself.  It  seems  clear  that  the  laymen 
grantee  must  have  taken  them  as  the  churchman  granter  had  them,  or  at  least  with 
DO  better  right.  Therefore,  leaving  out  of  view  the  Act  of  Annexation  or  the  decrees 
of  the  Lateran  Councils  altogether,  I  cannot  see  how  the  mere  circumstance  of  the 
kndsand  teinds  being  conveyed  together  by  a  churchman  could  create  any  exemption 
of  the  nature  in  question. 

What  then  is  the  true  origin  and  ground  of  this  privilege,  and  what  is  the  true  extent 
of  it !  I  will  state  what  I  believe  l^em  to  be,  without  pretending  to  give  a  positive 
or  absolutely  certain  opinion  on  so  dark  a  subject. 

I  think  that  the  privilege  of  exemption  from  teinds  and  ministers'  stipends  was 
never  created  at  all  by  any  conveyances  of  the  clergy  in  any  form  whatever,  but  was 
only  transmitted  by  their  conveyances,  and  was  confined  to  lands  which  were  held  by 
the  clergy  themselves  teind  free,  and  which  never  had  paid  or  been  liable  to  pay  any 
tdnds  at  all. 

There  were  two  ways  in  which  lands  possessed  by  the  Roman  Catholic  church 
tcqoired  this  exemption.  First,  there  were  grants  from  the  Popes  of  peculiar  and 
more  extensive  privileges  of  exemption  from  paying  teinds  to  certain  religious  orders, 
the  Cistertians  and  some  others.  But  it  is  not  certain  that  these  privileges  were  ad- 
mitted into  Scotland.  That,  however,  ia  of  the  less  consequence,  because,  in  the 
pieient  case,  the  lands  are  held  by  grant  from  the  monks  of  Aberbrothick,  who  were 
not  of  any  of  these  peculiarly  privileged  orders,  but  were  of  the  order  of  Tyronenses, 
a  monaste^  of  that  order  being  founded  at  Aberbrothick  by  William  the  Lion,  in 
honour  of  Becket. 

But,  in  the  second  place,  there  was  admitted  by  the  canon  law,  in  favour  of  the 
monasteries,  generally  an  exemption  from  the  burden  of  teinds,  relating  to  certain 
hnde  which  were  called  navaliay  ue,  lands  which  had  been  newly  brought  into 
cnltivation.^ 

[864]  That  this  exemption  extended  to  Scotland  is  certain,  for  there  are  in  the 
Advocates  Library  various  bulls  to  monasteries,  in  which  it  is  mentioned.  I  remember 
particularly  several  bulls  granted  to  the  monastery  of  Newbottle.^  In  one  of  them 
are  these  words :  "  Sane  laborum  vestrorum  de  possessionibus  habitis  ante  concilium 
generale  o^  etiam  novcUium  quae  prqpriis  manihus  aut  sumptihus  colitis  de  quibus 
fmdlibus  cdiquis  liactenus  non  percepit  sive  de  hortis  virgultis  et  piscationibus  vestriB 
sen  de  vestrorum  animalium  incrementis  nullua  a  nobis  decimas  exigere  vel  extorquere 
presumat.**  ^    This  exemption  of  the  novcdia  was  indeed  just  and  expedient,  founded 

^  Novale  est  ager  nunc  primum  prsBcisus.  Decretal.  Gregor.  IX.  lib.  5,  tit.  40, 1.  I. 
Consultationi  vestrae  breviter  respondemus  quod  terra  de  qua  non  extat  memoria 
qnod  aliquando  culta  fuisset  redacta  per  religiosos  viros  noviter  ab  culturam  perpetuo 
debet  quoad  immunitatem  de  non  soivendis  decimis  no  Valium  jure  censeri  cum  alias 
non  nunquam  contingeret  indulgentiam  de  novalibus  plus  iis  dispendii  quam  utilitatis 
affreie  Decretal.  6r.  IX.  lib.  5,  tit.  33, 1.  33. 

Sane  nolumus  te  latere  quod  predecessores  nostri  fere  omnibus  religiosis  decimas 
laborum  suorum  concesserunt  sedpredecessor  noster  Hadrianus  solis  fratribus  Cister- 
tienaiB  ordinis  et  Templariis  et  ELospitariis  decimas  laborum  suorum  quos  propriis 
manibua  vel  snmptibus  colunt  ceteris  vero  ut  de  novalibus  suis  quae  propriis  manibus 
vel  sumptibns  excolunt  et  de  nutrimentis  animalium  suorum  et  de  hortis  suis  decimas 
non  persolvant  quem  sumus  super  his  secuti.  Decretal.  Greg.  IX.  lib.  30, 1.  10. 

s  Bulls  of  Inn6cent  II.  anno  1143. — Of  Innocent  III.  anno  1203.— Of  Innocent  III. 
(or  IV.  year  uncertain)  and  of  Gregory  X.  anno  1275 ;  in  this  last*are  the  words  quoted. 
Vide  collection  of  transcripts.  Advocates  Library. 

'  There  are  various  bulls  to  the  Monastery  of  Aberbrothick  itself,  which  contain 
clauses  exempting  the  novalia  of  that  monastery  from  the  burden  of  teinds,  at  least 
such  novalia  as  were  in  the  occupation  of  the  monks  themselves.  In  the  first  of  these, 
a  bull  from  Pope  Lucius  III.  in  the  year  1180,  the  clause  is,  "Sane  novalium  ves- 
trorum quae  propriis  manibus  aut  sumptibus  colitis  sive  de  nutrimentis  animalium 
vestrorum  nullus  a  vobis  decimas  exigere  presumat."  The  monks  of  Newbottle,  it 
will  be  observed,  were  Cistertians,  whose  exemption,  like  that  of  the  Templars  and 
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on  at  least  as  much  good  sense  as  generally  distinguishes  the  canon  law.  Now,  when 
lands  were  held  by  the  monasteries  in  this  way,  as  it  is  certain  that  they  did  feu  out 
their  lands,  it  seems  reasonable  to  suppose  that  they  feued  out  these  sometimes  as 
well  as  others ;  and  if  they  did  feu  out  such  lands,  it  was  very  natural,  and  must 
have  appeared  just,  that  they  should  feu  them  with  the  same  exemption  which  had 
always  been  attached  to  them.  In  order  to  do  this,  however,  it  appears  exceedin^y 
probable  that  they  inserted  a  declaration  of  the  fact,  that  the  teinds  were  included  in 
the  conveyance  of  the  lands,  and  had  never  been  separated,  ''  cum  decimis  inclusiB  et 
nunquam  antea  separatis,"  or,  as  in  this  case,  "  et  quae  ultra  hominum  memoriamab 
trunco  separari  non  solebant,"  which  is  just  another  expression  of  the  description  of 
exempted  novcUia  contained  in  the  bull  to  Newbottie,  "  de  quibus  novalibus  aUquis 
hactenus  (decimas)  non  percepit." 

The  consequence  of  this  being  the  form  of  feuing  out  fwvalia,  was,  that  where 
this  clause  was  found,  there  existed  at  least  a  presumption  that  the  lands  had  really 
been  ancient  novcdia,  and  entitled  to  exemption.  This  seems  to  me  the  true,  and  it 
seems  a  reasonable  and  equitable  origin  of  the  privilege  of  exemption  from  minister's 
stipend  of  lands  held  cum  deeimis  indtms  et  nunquam  antea  separatis.  The  extent 
of  the  privilege,  according  to  this  idea,  should  be  limited  to  lands  held  by  titles  with 
this  clause,  and  particularly  containing  the  latter  branch  of  it,  et  nunquam  aniea 
separoHs.  And  accordingly  this  is  actually  the  extent  of  [665]  the  exemption  which 
has  prevailed  in  our  practice,  though  this  practice  be  not  accounted  for  by  our  law 
writers.  As  in  this  case,  therefore,  there  exists  the  clause  in  question  in  the  titles  by 
which  these  lands  are  held,  I  think  they  must  be  found  to  have  the  exemption. 

The  Court  unanimously  concurred  in  the  following  interlocutor :  "  On  report  of 
Xord  Woodhouselee,  Ordinary,  the  Lords  find  that  the  lands  of  Guynd  are  held  cum 
deeimis  inclusis  et  nunquam  a  trunco  separatis^  and  therefore  are  not  liable  to  be 
allocated  for  stipend;  and  remit  to  the  Lord  Ordinary  to  proceed  in  the  locality 
accordingly." 

[Cf .  Duke  of  AtholVs  Trustees  v.  Caputh,  2  M.  442.] 


No.  228.       F.C.  N.S.  L  678.     5  June  1810.     2nd  Div.— Lord  Eobertson. 

Potts,  Cooke,  and  Potts,  Pursuers.— (riKics  et  Bell. 

Allan  Bogle,  S.  Parker,  and  Others,  Defenders. — Clerk  et  Mbncrieff. 

Insurance — Seaworthiness, — It  it  sufficient  that  a  ship  insured  at  and  from  a  place,  was 
seaworthy  at  the  commencement  of  the  risk,  although  she  may  have  become 
unseaworthy  before  she  began  her  voyage,  provided  the  insured  and  their  captain 
were  bona  fide  ignorant  of  the  change  of  circumstances. 

The  defenders  underwrote  "The  sum  of  L.1000  upon  the  freight  of  the  ship  'k 
Gloire,'  Paul  master,  beginning  the  adventure  at  Honduras,  until  the  said  ship  with 
her  goods  and  merchandize  should  be  arrived  in  London,  and  have  moored  twenty-four 
hours  in  good  safety." 

[679]  The  object  of  the  adventure  was  to  bring  home  a  cargo  of  mahogany  and 
logwood.  During  the  loading  at  Honduras,  all  vessels  continue  in  the  open  bay  at  the 
mouths  of  the  rivers,  exposed  to  the  wind  and  waves;  the  loading  being  accomplished 
by  launches  and  other  small  craft ;  and  very  frequently  the  cargoes  are  made  up  at 
different  places,  so  that  it  is  necessary  to  sail  about  from  place  to  place  in  the  bay, 
before  commencing  the  homeward  voyage.  It  is  not  customary  to  go  into  any  port 
except  in  case  of  necessity. 

Hospitallers,  seems  to  have  extended  to  their  labores  though  not  novalia  ;  whereas  the 
exemption  of  the  monasteries  in  general  appears  to  have  been  restricted  by  later  re* 
gulations  of  the  popes  to  their  novalia.  Vide  Decretal.  Greg.  IX.  lib.  v.  tit.  xxxiiL  L 
21. — Id.  lib.  iii.  tit.  xxx.  1.  10. — Vide  bulls  supra,  to  monks  of  Newbottie,  particularly 
that  by  Innocent  III.  or  IV.  p.  242  of  the  collection. 
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The  vessel  arrived  at  Honduras  on  the  9th  July  1804.  On  the  27th  she  began  to 
take  in  her  cargo,  and  the  loading  was  completed  on  2 2d  September.  During  great 
part  of  this  time  she  was  exposed  to  very  tempestuous  weather ;  and  on  3d  September 
she  took  the  ground,  and  was  obliged  to  lye  in  that  situation  for  four  hours,  till  floated 
by  the  tide.  On  11th  October  the  vessel  again  took  the  ground,  and  continued  so  for 
fourteen  hours.  On  13th  she  was  making  2^  inches  water  per  hour.  On  the  14th  she 
again  took  the  ground.  She  commenced  her  voyage  for  England  on  the  20th.  Next 
day  she  made  10^  inches  of  water  per  hour,  and  by  the  27th  it  had  increased  to  the 
late  of  three  feet  and  a  half.  On  the  28th  signals  of  distress  were  hung  out  She  then 
bore  away  for  the  nearest  port.  She  was  taken  into  Montego  Bay  in  Jamaica  on  the 
2d  November,  and  came  to  close  harbour  on  the  4th. 

On  aniving  at  Jamaica,  "  la  Gloire  "  was  regularly  surveyed,  and  was  reported  unfit 
for  sea.  The  surveyors  also  gave  it  as  their  opinion,  that  she  could  not  be  repaired 
there  without  great  difficulty  and  expence,  and  with  little  probability  of  success ;  and 
that  it  would  he  most  for  the  benefit  of  those  concerned,  that  she  and  her  cargo  should 
be  hnmediately  sold  to  the  best  advantage. 

This  was  done ;  and  an  action  having  been  instituted  for  the  loss,  was  brought  into 
Conrt  by  suspension  of  the  decree  of  the  Judge-admiral  of  Scotland  against  the  under- 
writen ;  and  the  Lord  Ordinary  (Robertson)  having  found  the  letters  orderly  proceeded, 
it  came  before  the  Inner-house  by  petition  and  answers. 

The  defenders  endeavoured,  by  a  long  detail,  to  prove  that  the  vessel  was  unsea- 
Torthy  at  the  commencement  of  the  risk. 

The  pursuers  maintained  that  she  was  at  that  time  stout,  staunch,  and  strong ;  but 
they  admitted  that  she  had  become  unseaworthy  before  she  was  surveyed  on  12th 
December  1804. 

A  great  migority  of  the  Court  were  satisfied  that  she  was  seaworthy  at  the 
eommencement  of  the  risk.  They  did  not  seem  to  think  it  distinctly  made  out  at  what 
particular  time  she  ceased  to  be  so ;  but  they  attributed  the  change  in  her  destination 
to  the  hard  weather  and  the  accidents  she  had  met  with  in  taking  in  her  cargo. 

Hie  defenders,  while  they  admitted  that  in  virtue  of  an  insurance  at  and  from  a 
particular  station,  they  were  liable  for  all  the  natural  consequences  of  accidents  while 
she  remained  there,  pleaded  further,  in  point  of  law,  that  in  order  to  subject  them  for 
any  loss  or  accident  occurring  in  [680]  the  course  of  the  voyage  home,  the  vessel  ought 
to  have  been  seaworthy  not  only  at  the  commencement  of  the  risk,  but  also  at  the  time 
ahe  broke  ground  on  her  homeward  voyage. 

In  support  of  this  proposition  it  was  argued,  that  from  the  equitable  nature  of  the 
contract  of  insurance,  a  policy  was  void  where  a  ship  was  radically  wrong  in  her 
eonstmction :  That,  though  sufficient  at  the  commencement  of  the  risk,  yet,  if  she 
afterwards  met  with  any  accident  by  which  she  was  rendered  incapable  of  performing 
the  voyage,  the  underwriter  who  was  at  a  distance,  and  had  no  management  or  control, 
had  a  most  obvious  right  to  expect  that  all  means  should  be  taken  to  correct  the  effects 
of  such  accidents,  and  to  ascertain  that  the  ship  was  fit  for  the  voyage  before  any 
attempt  was  made  to  take  her  to  sea.  Accordingly,  she  must  have  men,  provisions,  &c. 
at  the  commencement  of  the  voyage,  often  in  much  greater  portions  than  were  necessary 
at  the  commencement  of  the  risk,  and  must  also  require  to  be  much  better  equipped  in 
every  other  respect :  and  reference  was  made  to  Park,  p.  223, — case  of  Mill's  frigate, — 
case  of  "  Concordia  "  of  Greenock,  House  of  Lords,  16th  March  1809. 

The  pursuers  answered : 

That  as  there  can  be  no  doubt  that  in  an  insurance  at  and  from,  the  underwriters  are 
liable  for  the  consequences  of  any  accident  occurring  at  the  place  from  which  it  was 
made ;  so  neither  could  the  insured  be  permitted  to  increase  a  particular  into  a  general 
losB,  by  sailing  in  bad  condition,  merely  because  it  was  at  the  risk  of  the  underwriters. 
But  tluit  this  was  the  whole  length  the  warranty  of  seaworthiness  could  be  carried  ;  and 
&at  if  a  vessel  was  seaworthy  at  the  commencement  of  the  risk,  it  was  at  the  peril  of 
the  underwriters  if  any  accident  happened  before  the  commencement  of  the  voyage,  of 
which  the  captain  and  crew  could  reasonably  and  fairly  be  supposed  to  be  ignorant ; 
and  more  particularly  so,  in  the  case  of  an  insurance  at  and  from  Honduras,  where  the 
Teeeel  never  was  in  port  at  all,  and  where  accordingly  the  voyage  and  the  risk  ought  in 
equity  to  be  held  as  commencing  at  the  same  time. 

The  Court  with  one  dissenting  voice  were  clear  that  the  sea  risk  must  be  held  as 
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having  commenced  the  moment  the  vessel  began  to  load,  and  on  that  ground  adhered 
(19th  January  1810).  A  reclaiming  petition,  followed  with  answers,  was  refused,  5th 
June  1810. 

[Eeversed  3  Dow  23,  3  S.R.R.  (H.L.)  260.] 


No.  231.  F.C.  N.S.  I.  684.     6  June  1810.     (Teinds.) 

The  Reverend  Gboegb  Daun,  Pursuer. — John  ConnelL 

Heritors  of  the  Parish  of  Inch,  Defenders. — J.  OordoTL 

Minister's  stipend— Stat.  iSth  G.  IIL  c.  138,  s.  1.— The  words  of  that  Act,  "last  final 
decreet  of  modification,"  apply  to  an  interlocutor  simply  adhering  to  another,  which 
originally  granted  the  augmentation  or  modification,  not  to  the  interlocutor  adhered 
to,  and  the  words  ''that  it  shall  not  he  competent  to  the  Lords  of  Session  to 
augment,"  imply  that  it  shall  not  he  competent  to  commence  the  action  of 
augmentation. 

The  Reverend  G.  Daun,  minister  of  the  parish  of  Inch,  having  laised  a  process  of 
augmentation  against  the  heritors,  counsel  were  [685]  heard  therein,  and  an  interlocutor 
granting  an  augmentation  was  pronounced  11th  December  1793.  Against  this 
interlocutor  the  heritors  presented  a  reclaiming  petition,  which  was  dated  21st  January 
1794,  and  which  petition  having  been  advised  on  the  29th  of  the  said  month  of  January, 
was  then  appointed  to  be  answered  by  the  minister.  It  was  accordingly  answered  by  a 
printed  paper  bearing  date  28th  February  1794,  and  the  petition  was  ultimately  advised 
with  the  answers  on  the  14th  January  1795,  when  the. said  petition  was  finally  refused, 
and  the  original  interlocutor  of  December  1793  adhered  to. 

In  1809,  the  same  minister  raised  a  second  process  of  augmentation,  the  summons 
being  dated  15th  March  1809,  executed  11th,  12th,  and  19th  April,  and  Uth  May 
1809,  and  called  in  Court  2l8t  June  1809.  It  will  be  observed,  therefore,  that  from 
the  date  of  the  first  interlocutor  in  the  former  process,  finding  the  minister  entitled  to 
an  augmentation,  to  the  date  of  his  summons  in  the  new  process,  demanding  another 
augmentation,  more  than  15  years  had  intervened;  but,  from  the  date  of  the  last 
interlocutor  in  the  process  adhering  to  the  first  interlocutor  therein,  to  the  date  of  the 
summons  in  the  new  process,  15  years  had  not  intervened. 

In  these  circumstances  the  heritors,  defenders  in  the  new  process,  pleaded.  That  the 
action  was  incompetent  in  terms  of  the  Act  of  Parliament,  48th  Geo.  III.  c.  138,  a.  1. 
being  brought  before  "the  expiration  of  15  years  from  and  after  the  last  final  decreet  of 
modification  of  the  same  stipend."     On  this  point  the  Court  ordered  memorials. 

Argument  for  the  minister. 

The  Act  intended  to  make  an  interval  between  augmentation  and  augmentation. 
For  this  purpose  it  says,  that  the  Court  shall  not  augment  till  the  expiration  of  15  years 
from  **  tJie  last  final  decreet  of  modification"  The  first  point  of  the  interval  is  therefore 
the  last  fined  decreet  of  modification.  The  thing  that  is  excluded  or  put  off  till  after 
that  interval,  is  the  Court  augmenting. 

I.  Now,  "  the  last  final  decreet  of  modification "  cannot  be  an  interlocutor  which 
merely  refuses  a  petition  against  another  interlocutor,  for  that  is  not  a  decreet  of 
modification  at  all;  and,  on  the  other  hand,  an  interlocutor,  truly  being  a  decree  of 
modification,  cannot  be  prevented  from  being  the  last  final  decreet  by  a  subsequent 
refusal  to  alter  it.  By  our  established  form  of  extract,  a  decemiture  is  always  h^d  to 
be  of  the  date  of  an  interlocutor  first  containing  it,  not  of  a  subsequent  interlocutor 
adhering  to  that  first.  The  expression  of  the  statute  therefore  agrees  with  the  inten- 
tion, and  marks  out  the  date  of  the  interlocutor  truly  granting  and  fixing  the  former 
augmentation,  i.e.  the  true  date  of  that  augmentation  itself,  as  the  first  point  of  the 
interval  between  it  and  the  new  one. 

II.  But,  in  the  second  place,  it  is  at  any  rate  clear  that  the  thing  excluded  or  put 
off  till  after  that  interval,  is  nothing  else  but  the  Court  augment-  [686]  -ing.  Now,  if 
that  is  the  case,  supposing  the  interval  to  be  measured  from  1795,  still  this  action  was 
not  incompetent,  though  the  Court  must  supersede  pronouncing  decreet  of  augmenfia* 
tion  in  it  till  the  period  when  that  becomes  competent. 
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Aignment  for  heritors. 

The  Act  was  intended  to  make  an  interval  ndt  between  augmentation  and  augmenta- 
tion, but  litigation  and  litigation.  It  was  for  the  benefit  of  the  heritors  it  passed,  and 
relief  from  litigation  was  its  known  object  The  first  point  of  the  interval,  therefore, 
is  the  conchision  of  the  former  litigation  about  the  amount  of  the  same  stipend.  The 
thing  excluded  or  put  off  till  after  the  interval,  is  the  competency  of  a  new  action  of  the 
same  kind. 

L  The  words  used  by  the  statute  to  mark  the  first  point  of  the  interval,  are  ''  the 
date  of  the  last  final  decreet  of  modification  of  such  stipend."  Now  an  interlocutor 
which  is  reclaimed  against^  is  not  a  final  decreet,  whether  it  be  an  interlocutor  of  an 
Ordinary,  or  of  the  Inner-house,  or  Court  of  Teinds.  But  an  interlocutor  ad- 
hering to  another,  is  a  final  decreet,  if  it  be  not  liable  to  further  review.  At  any  rate, 
if  the  two  are  to  be  conjoined  and  taken  both  together  in  order  to  form  a  final  decreet^ 
it  IB  plain  that  the  date  of  that  final  decreet  must  be  the  date  of  its  completion  and 
finality,  and  no  other.  The  form  of  the  extract  is  no  authority,  as  it  is  a  form  totally 
unattended  with  any  consequences ;  and  only  one  of  many  absurd  forms  introduced  by 
the  clerks,  without  direction  from  the  Court.  The  first  point  of  the  interval  in  this 
case  must  then  be  the  date  of  the  last  interlocutor  upon  the  former  augmentation,  i.e. 
the  interlocutor  1795. 

n.  If  that  is  the  first  point  of  the  interval,  this  action  must  be  incompetent,  for  the 
thing  excluded  till  after  the  interval  is  the  competency  of  such  an  actum.  The  Act  says 
that^  till  after  this  interval,  "  it  shall  not  be  competent  to  the  Lords  of  Council  and 
Session,  &c.  to  augment  or  modify.''  Now,  if  it  be  incompetent  to  augment,  it  follows, 
by  necessary  implication,  that  it  is  incompetent  to  demand  augmentation  by  an  action. 
The  general  rule  is,  that  there  can  be  no  action  without  a  right  to  obtain  that  which  is 
thereby  asked  of  the  Court.  The  secondary  right  cannot  exist  without  the  primary. 
On  this  particular  subject,  if  that  general  rule  be  not  adhered  to,  the  object  of  the 
statute  will  be  entirely  frustrated,  and  the  heritors  will  be  kept  in  Court  as  constantly 
as  ever.  Whenever  ministers  have  got  one  augmentation,  they  will  bring  their  action 
to  be  ready  for  another.  The  present  action  therefore  must  be  dismissed,  because  it  was 
incompetent  at  the  date  of  the  summons,  and  a  fortiori  because  it  is  incompetent  still. 

The  Court  were  unanimous  in  favour  of  the  heritors  on  the  first  point.  On  the 
aeoond  point,  one  judge  (Lord  Eobertson)  adopted  the  argument  of  the  minister,  but  the 
rest  of  the  Court  were  of  an  opposite  opinion.   . 

[687]  Lord  Meadowbank  said,  that  the  extinction  of  claims  was  favourable,  and 
that  llie  words  of  the  statute  afforded  authority  sufficient  in  favorabUibus  for  holding 
the  action  excluded. 

The  Lord  President  observed,  that  the  statute  made  it  incompetent  for  the  Court  to 
judge  in  the  case,  and,  therefore,  he  thought  made  it  incompetent  to  summon  the  party. 
That  certainly  the  statute  did  not  mean  that  heritors  should  be  forced  to  attend  to 
prooeeses  of  augmentation  daring  years  perhaps  of  the  interval  it  created ;  and  yet,  if 
they  did  not  attend,  and  the  action  were  not  held  incompetent,  then,  in  their  absence, 
advantages  might  be  taken  by  the  ministers.  That  it  must  have  meani  to  afford  a 
total  velief  from  litigation  during  that  interval. 

The  interlocutor  of  Court  was,  *<  Sustain  the  objections  for  the  heritors  against  the 
action  as  incompetent ;  and,  therefore,  dismiss  the  same,  and  decern.''  ^ 


1  In  the  case  of  the  minister  of  Banchory  Teman,  20th  June  1810,  the  Court  de- 
cided upon  the  same  principle.  The  minister  had  executed  his  summons  before  the 
expiration  of  15  years  from  the  last  decree  of  modification.  But  before  it  was  called 
in  Court  (2l8t  June  1809)  that  expiration  had  taken  place  (14th  May  1809).  He 
obtained  an  augmentation  (2l8t  February  1810)  the  heritors  not  objecting  to  the  com- 
petency of  the  action  in  toto,  but  his  augmentation  was  not  allowed  to  draw  back  to  the 
period  of  executing  the  summons,  or  even  of  calling  in  Courts  but  made  to  run  only  for 
the  year  of  the  decreet^  t.e.  the  year  1810. 
F.C.  VOL.  I,  22 
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William  Adam,  Pursuer. — Ro,  Hamilton, 
George  Harley  Drummond,  Defender. — Jafnes  M<mcrieff. 

Writ, — ^Vitiated  by  erasure  of  a  word  and  insertion  of  another,  but  without  fraudulent 
intention,  the  word  upon  ensure  held  pro  non  scriptOf  but  the  rest  of  the  writ 
sustained! 

Infqftment. — ^Whether  to  constitute  a  public  right,  express  confirmation  of  the  aasiiie 
be  necessary  t 

At  the  Michaelmas  head  court  of  the  freeholders  of  Kincardineshire,  George  Haiky 
Drummond  claimed  inrolment  on  the  following  titles : 

Imo,  Extract  disposition  by  John  Mackenzie  of  Stracathro,  to  certain  trustees,  of 
inter  alia  the  lands  of  Woodstock,  formerly  called  Drumtochty,  in  the  county  of 
Kincardine,  which  disposition  contains  a  precept  of  sasine  for  infefting  these  tmstesB, 
and  is  dated  the  4th  November  1772,  and  registered  in  the  books  of  Council  and 
Session  the  5th  of  June  1777. 

2do^  Disposition  by  these  surviving  trustees  to  George  Harley  Drummond,  Esq.  of 
the  estate  of  Woodstock,  formerly  called  Drumtochty,  dated  24th  May  1805,  and 
containing  an  assignation  to  the  unexecuted  precept  of  sasine  in  the  trust-dispositiQn 
above  mentioned. 

3tiOy  Instrument  of  sasine  following  upon  these  two  dispositions  in  favour  of  George 
Harley  Drummond,  Esq.  in  the  lands  and  estate  of  Woodstock,  or  Drumtochty,  which 
sasine  is  dated  the  29th  May,  and  recorded  in  the  general  register  at  Edinburgh  the  3d 
June  1806. 

Ato,  Charter  of  resignation  and  confirmation  under  the  Union  Seal,  in  favour  of 
George  Harley  Drummond,  Esq.  as  mentioned  in  the  claim,  containing  a  confirmation  of 
the  disposition  by  John  Mackenzie  to  his  trustees  of  the  lands  of  Drumtochty,  of  the 
disposition  thereof,  by  the  trustees  to  George  Harley  Drummond,  dated  24th  of  May 
1805,  and  of  the  precept  of  sasine  contained  therein.  It  was  also  stated  to  contain  t 
confirmation  of  Mr,  Drummond's  infeftment  [692]  upon  the  precept  in  the  disposition 
first  above  mentioned.  This  charter  is  dated  the  5th,  sealed  and  registered  the 
14th  July  1806. 

5to,  Instrument  of  sasine  in  favour  of  Mr.  Drummond,  following  on  the  above 
charter,  of  certain  other  lands  contained  in  the  above  charter  to  Mr.  Drummond,  dated 
9th  August  1806,  and  duly  recorded. 

6to,  A  certificate  in  the  proper  form,  that  these  lands  were  valued  at  upwards  of 
*L.400  Scots  produced,  and  reference  at  the  same  time  made  to  the  cess  books  of  the 
county. 

Upon  production  of  these  titles,  the  claimant  was  without  objection  inrolled  a 
freeholder. 

William  Adam  of  Blairadam,  a  freeholder  in  the  county,  presented  a  petition  and 
complaint  to  the  Court  of  Session  against  this  enrolment.  In  this  petition  he  stated 
that  the  charter  of  confirmation  referred  to  in  the  claim  of  Mr.  Drummond,  was  not 
truly  such  as  was  therein  stated ;  but  that,  on  the  contrary,  it  did  not  confirm  Mr. 
Drummond's  sasine  in  the  lands  of  Drumtochty,  which  had  been  produced,  and  which 
was  dated  3d  June  1806.  In  support  of  this  objection,  the  petitioner  referred  to  the 
passage  in  the  charter  which  contained  the  confirmation  of  the  sasine  on  these  lands, 
which  followed  after  a  mention  of  the  disposition  by  the  trustees  to  the  claimant,  aud 
the.  date  thereof,  24th  May  1805,  and  which  was  in  these  words:  "Una  cum 
instrumento  sasinae  in  favorem  diet.  Georgii  Harlii  Drummond,  super  praeceptum  in 
diet,  dispositions  primo  supra  mentionat,  virtute  praedict  assignationis  eod.  in  favorem 
ejus,  sub  manibus  Joannis  Campbell  notarii  publici,  de  data  29**  die  Afaii,  et  recordat 
in  generali  sasinarum  registro  apud  Edinburgum  tertio  die  Junii  annoque  present!,  in 
integns  capitibus  dausulis  et  contentisearund." 

But  the  word  praesenU^^  it  was  averred,  was  plainly  written  upon  an  erasure,  in  a 
hand  different  from  that  of  the  clerk  of  Chancery  who  wrote  the  charter,  and  had  been 

^  Vide  the  charter  of  confirmation  at  large  in  appendix  to  session  papera. 
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sabfitiiated  for  the  wozd  praedtet^  which  still  existed  in  the  copy  of  the  charter  in  the 
lecoid  of  Chancery.  It  was  averred,  too,  that  the  alteration  had  been  made  after  the 
fall  completion  and  delivery  of  the  charter,  and  must  have  been  made  by  the  agent  of 
the  lespondent 

In  answer  to  this  petition  and  complaint,  it  was  admitted  that  the  word  praesenii 
was  written  where  there  had  originally  been  a  different  word.  But  it  was  said  that 
the  word  in  the  signcUure  was  praesenti^  and  that  the  insertion  of  that  other 
word  was  a  mere  clerical  error,  such  as  was  very  commonly  corrected  on  erasuree. 
It  was  not  precisely  told  when  or  by  whom  this  correction  was  made,  nor  was  it 
ezpresaly  denied  that  this  was  done  after  the  deed  had  been  completed. 

[083]  On  advising  the  petition  with  answers,  replies  and  duplies,  the  Court  ordered 
memonalB.  On  advising  these,  the  interlocutor  of  Court  was,  *'Kepel  the  objections 
stated  for  the  complainer;  dismiss  the  complaint;  and  decern,  but  find  no  expenses 
due." 

Against  this  interlocutor  the  complainer  presented  a  reclaiming  petition,  which  was 
answered. 

Argument  for  complainer. 

It  is  clear  that  the  respondent  ought  not  to  have  been  inrolled,  unless  his  holding 
waapMie,  But  it  was  not  public,  because  his  sasine  was  not  legally  confirmed  by  the 
King,  and  without  confirmation  of  the  sasine  on  a  precept  from  a  vassal,  the  holding  is 
haae, 

1.  The  respondent's  sasine  was  not  confirmed ;  because, 

Idf  There  is  in  the  charter  of  confirmation  no  general  clause  of  Gon6rmation,  nor  any 
special  clause  that  can  be  pretended  to  be  applicable  to  this  sasine,  except  that  quoted. 

2(ffy,  The  special  clause  quoted  is  vitiated  in  8uhstaniialihu8y  i.e,  in  the  material 
WQid  by  which  the  sasine  confirmed  by  it  is  described.  But  deeds  vitiated  in 
mbtianUaltbus  bear  no  faith  in  judgment ;  and  particularly,  it  is  clear  that  the  special 
danse  or  parts  of  deeds  in  which  the  vitiation  is  committed  are  ineffectual.  Stair,  b. 
iv.  tit  42,  s.  Id.—Hrak.  b.  iii.  tit  2,  s.  20. 

Sdly^  At  any  rate,  even  if  this  clause  of  the  deed  could  be  held  not  absolutely 
ioeffeetoaly  this  can  be  admitted  only  by  allowing  the  vitiation  and  alteration  of  it  to  be 
corrected,  and  the  words  to  be  replaced  which  stood  in  the  deed  at  the  time  it  was 
completed  and  delivered  to  the  grantee.  Even  if  this  vitiation  and  alteration  had  been 
perfectly  blameless  on  his  part,  and  made  without  his  knowledge  or  that  of  his  agents, 
this  is  all  he  could  have  asked.  But  in  this  case  it  was  made  by  the  grantee  or  his 
agents  after  the  deed  was  in  his  hands ;  and  it  were  altogether  absurd  to  suppose  that 
17  such  an  operation,  when  detected,  he  is  to  accomplish  his  end,  and  make  his  right 
better, — to  xnake  it  productive  of  effects,  which,  without  the  alteration,  it  would  not 
have  produced.  If  this  clause  then  be  admitted  at  all,  it  must  have  the  word  praedict 
restored ;  and  then  it  is  plain  that  it  does  not  apply  to  the  sasine  produced,  which  is  not 
dated  in  the  year  praedict,  but  to  some  other  sasine  which  is  dated  in  that  year,  and 
which  is  not  produced.  It  is  said  that  the  sasine  is  sufficiently  described  in  the  clause 
bj  other  marks,  though  the  word  praesenti  is  held  pro  non  acripto.  But  it  is  a  misteke 
to  say  that  praeaenti  is  merely  to  be  held  pro  non  acripto.  Either  the  whole  clause  is  to 
be  void,  or  it  is  to  be  read  with  the  word  praedict  in  place  of  praeaenti :  That  is  the 
true  state  of  the  case. 

Now,  if  either  of  these  things  are  done,  then  it  is  vain  to  talk  of  other  marks.  For, 
in  the  first  place,  if  the  clause  be  wholly  void,  then  these  marks  [694]  fall  along  with 
the  rest  of  it  In  the  second  place,  if  praedict  be  restored,  then  these  marks  must  all 
be  applied  to  the  sasine  of  date  praedict,  i.e.  in  the  year  1805 ;  for  it  is  impossible  to 
Boppoae  that  the  actual  date  given  in  the  description  of  a  sasine  is  to  be  controlled  by 
looking  to  other  secondary  points  mentioned  in  that  description.  There  might  have 
been  a  sasine  of  the  date  praedict,  having  these  qualities,  and  which  had  exhausted  the 
precept,  or  there  may  be  a  misteke  as  to  these  qualities,  or  some  of  them,  but,  at  all 
events,  the  date  is  the  primary  point  of  description. 

XL  That  the  ordinary  way  of  rendering  a  holding  public  when  sasine  is  taken  on  a 
precept  granted  by  a  vasaeJ,  is  by  confirming  the  sasine,  is  notorious.  But  it  is  said 
that  Uiongh  not  commonly  used,  the  confirmation  of  the  precept  is  sufficient,  without 
any  OHifinDation  of  the  sasine.  That  is  however  a  mere  theory,  founded  on  some  obscure 
ideas  of  ancient  feudal  law,  and  is  directly  contrary  to  all  the  rules  of  the  existing  law 
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and  practice  of  conveyancing  in  regard  to  such  rights.  The  law  is  sufficiently  plain 
from  Brsk.  b.  ii.  tit.  7,  f.  5,  9,  13,  16.— Stat.  1578,  ch.  ^6.—0ratg,  lib.  iL  Dig.  4, 
8.  16,  17. — Stair,  b.  ii.  tit  3,  s.  24.  As  to  the  practice  of  conveyancers,  the  complainer 
defies  the  respondent  to  produce  an  instance  from  the  style  book  of  any  conveyancer  of 
character,  or  to  find  such  a  person  who  will  not  declare  tibat  be  thought  a  confiimation 
of  the  sasine  indispensible.  The  instances  referred  to  in  DdUa»  are  not  in  point ;  for 
they  do  not  omit  to  confirm  the  sasine,  they  only  confirm  it  as  sasine  to  he  taken,  which 
is  a  very  different  thing. 

Argument  for  respondent. 

I.  The  sasine  in  question  is  confirmed  by  the  clause  quoted ; 

Isty  The  alleged  vitiation  is  nothing  more  than  the  correction  of  a  clerical  error,  a 
thing  perfectly  innocent :  That  is  evidient  from  the  signature,  which  is  the  warrant,  and 
a  very  formal  and  authentic  warrant  of  the  charter,  and  which  has  the  word  praesenH 
just  as  the  charter  has. 

The  rule  of  refusing  faith  to  vitiated  writs  has  therefore  no  application  to  this  case 
at  all.  Diet,  voce  Presumption,  5th  March  1760,  Lockhart  against  Hamilton. — JSup.  to 
Diet,  voce  Writ,  p.  203,  Laidlaw  against  Park,  3d  August  1774. — Did.  vol.  iv.  p.  411, 
6th  February  1801,  Merrie  against  Howie,  2d  March  1802,  Kemp  against  Fergusson. 
At  all  events,  the  effect  of  this  erasure  cannot  be  greater  than  this,  that  the  word 
written  thereon  must  be  held  pro  non  scripto.  To  exclude  from  faith  in  judgment  a 
whole  clause  in  which  a  word  is  written  on  an  erasure,  would  be  a  measure  quite  un- 
precedented, except  perhaps  in  cases  of  gross  fraud,  where  such  a  thing  may  have-  been 
done  in  odium  eorrumpentis.  Nothing  is  more  common  in  deeds  of  conveyance  than 
erasures,  and  none  can  be  more  innocent  than  this ;  so  that  if  this  rule  were  admitted  it 
would  make  great  havock  among  title-deeds. 

Mly,  There  is  no  evidence  that  the  word  praediet  ever  stood  in  the  place  of  the 
word  2>rae8enti.     None  such  is  produced  or  offered  that  is  competent 

[695]  The  record  of  Chancery  is  not  properly  a  record  at  all  of  the  charter,  and 
cannot  be  allowed  to  control  it ;  in  fact,  this  record  is  formed  from  a  copy,  not  from  the 
actual  charter.  Parole  evidence  is  still  more  inadmissible.  It  never  was  maintained 
that  formal  deeds  could  be  cut  down,  or  even  explained  by  that  sort  of  evidence.  AH 
that  can  be  said,  therefore,  is,  that  the  word  praesenti  is  written  on  an  erasure ;  that 
something  else  may  have  been  there ;  and,  therefore,  that  praesenti  shall  be  held  pro 
non  scripto.  The  word  praediet,  cannot  therefore  be  inserted, — the  clause  must  be 
taken  as  it  stands,  or  with  a  blank  instead  of  the  word  praeeenti,  and  then  it  contains  a 
clear  confirmation  of  the  sasine  in  question. 

For  even  supposing  that  it  is  necessary  in  a  charter  of  confirmation  to  confirm  a 
sasine  per  expreseum,  yet,  at  least  it  must  be  admitted  that  no  precise  technical  form  of 
description  is  necessary  for  this  purpose.  It  is  sufficient  if  the  words  used  are  certainly 
demonstrative  of  the  sasine  confirmed.  This  at  least  is  perfectly  evident  from  DoUor, 
where  the  style  of  confirmations  frequently  runs  "  Una  cum  instrumento  sasinae  desuper 
sequend.  vel  sequent. ; "  but  it  is  sufficient  to  say  that  there  is  not  a  pretence  of 
authority  to  the  contrary.  Now,  the  clause  in  question  mentions  that  the  sasine  con* 
firmed  is  "  Super  praeceptum  in  dicta  dispositions  prime  supra  mentionat  virtnte 
praediet.  assignationis  eidem  in  favorem  ejus  sub  manibus  Joannis  Campbell,  et  recordat 
in  general!  sasinarum  registro  apud  Edinburgum,"  &c.  A  description  perfectly  sufiicient 
to  designate  this  sasine  and  distinguish  it  from  all  others,  since  there  never  existed  any 
other  sasine  on  that  precept  and  assignation,  far  less  one  recorded  in  the  register  at 
Edinburgh.  The  want  of  the  mention  of  the  date  of  sasine  is  therefore  altogether  un- 
important, since  without  that  it  is  fully  described. 

II.  Even  supposing  that  this  sasine  were  not  specially  confirmed,  the  confirmadon 
of  the  precept  would  be  sufficient  to  supply  the  confirmation  of  the  sasine  upon  that 
precept,  and  to  render  public  the  right  of  the  respondent 

The  form  of  confirmation  existing  is  borrowed,  like  the  other  feudal  forms,  from 
the  styles  of  the  Romans,  and  is  to  be  found  in  the  Formulae  Veteres  of  Mareulfus^ 
p.  26  and  27,  edit  Paris.  ConfirmcUio  pro  seeuiarihuB  viria.  This  style  was  used  when 
a  grant  had  been  made  by  one  prince,  and  he  was  succeeded  by  another,  who  it  waa 
feared  would  not  acknowledge  the  right  of  his  predecessor  to  make  the  grant.  When 
the  feudal  system  was  established  in  this  country,  it  was  fixed  that  a  vassal  could  not 
alienate  '*  Plus  de  terra  sua  quam  de  residua  terra  possit  fieri  domino  feudi  servitiom  «i 
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debitotn  nisi  domini  superioris  ad  hoc  habaerit  benevolentiam  vel  confirmationem,''  stat. 

Willielmi  cb.  31,  and  this  rule  was  rigidly  enforced.     To  evade  it,  sabinfeudations  were 

iiiTented,  ChalmeT's  Caledonia,  p.  738,  note,  and  became  very  common.     To  prevent 

them  the  stat.  Eobert,  1  mi,  cap.  25,  was  enacted.     The  consequence  of  this  statute  was, 

that  th^  vassal  might  alienate  the  lands,  but  so  that  they  should  be  held  of  his  superior, 

that  is  to  say,  by  giving  in- [696] -fef tment   a  me  de  tuperiore  meo.     This  statute 

seems  to  have  stopped  the  current  of  subinfeudations,  but  it  did  not  remain  long  in 

observance  to  any  effect,  and  certainly  not  to  the  effect  of  empowering  vassals  to 

alienate,  even  in  the  way  above  mentioned,  without  the  consent  of  the  superior.     By 

stat  David  II.,  cap.  34,  alienations  by  those  who  held  of  the  King  were  prohibited 

"Absque  ipsius  regis  speciali  llcentia.''    By  stat.  Eobert  III.,  cap.  19,  alienation  with* 

out  previous  licence  was  declared  to  be  a  cause  of  recognition.     Balfour  notices  the 

mode  of  alienation  by  licence  in  his  Title  on  Eecognition,  p.  484,  Practics,  and  quotes  a 

case  deciding  the  validity  and  legality  of  it ;  and,  p.  485,  he  mentions  specially  that, 

"  Albeit  ony  fre  tenent  or  vassal  sell  or  annalzie  all  his  landes  or  the  maist  part  thereof, 

without  licence,  consent,  or  confirmatioun,  of  his  superiour,  zit  on  na  wayis  may  the 

samen  be  recognoscit  be  the  superiour,  gif  the  said  tenent  at  any  time  efter  the  making 

of  the  said  alienation  has  obtenet  fra  him  or  his  predecessouris  sufficient  confirmation  of 

the  said  alienation,  because  the  samen  salvis  the  saidis  landis  fra  the  forfaultour  of 

recc^poitioD ;  or,  zit  gif  the  said  superiour  or  ony  of  his  predecessours,  efter  the  said 

alienation,  has  ressavit  the  service  aight  and  wont  for  the  saidis  landis,  for  in  this  case 

he  is  understuid  to  renounce,  quyt,  clame,  and  discharge  all  richt,  titill,  actioun,  and 

daim  of  richt,  quhilk  he  might  have  to  the  saidis  landis  be  reason  of  the  alienation 

foirsaid,"  4th  March  1512,  the  King  contra  Lord  Seytoun,  14th  January  1509,  the 

King  contra  Macdougal,  23d  February  1505,  the  King  contra  Lord  Lindsay. 

This  passage  shews  that  confirmation  was  necessary,  not  in  order  to  fill  up  the  form 
of  conveyancing  in  executing  the  alienation  by  the  superior's  consent,  or  adoption  as  hid 
own,  of  the  particular  acts  of  conveyance,  but  to  enable  the  alienation  to  take  place  at 
all,  by  his  consent  to  the  alienation  itself  generally.  If  that  were  given,  whether 
previously  by  licence,  which  was  best,  or  even  subsequently  by  confirmation,  the 
conveyance  was  good  without  any  special  notice  by  the  superior  of  the  particular  act 
of  sasine.  Charters  of  confirmation  in  this  form  are  common.  Vide  charters  of 
Alexander  II.  No.  13  and  33,  Diplom.  Scotiae:  Alexander  III.  No.  37. — Id.  of  Eobert 
I.  No.  50.— Id.  of  David  II.  No.  54.— Id.  of  Eobert  n.  No.  57.— Id.  of  James  VL 
1535. — Eecord  of  Charters,  b.  25,  No.  261. — Appendix  to  Sutherland  case,  which  last 
confirms  the  cAar/er,  but  not  the  infeftment  given  by  the  vassal. 

It  appears,  therefore,  clear,  that  the  charter  of  confirmation,  in  its  origin  and  use  in 
our  earlier  practice,  had  no  particular  relation  to  any  sasine  actually  taken,  or  any 
instrument  of  sasine.  Nor  has  there  occurred  any  thing  since  to  establish  any  such 
necessary  relation.  On  the  contrary,  there  can  be  little  doubt  that  a  licence  such  as 
Balfour  mentions,  granted  previous  to  taking  sasine,  would  still  be  sufficient  to  support 
a  conveyance  a  me  de  euperiore  meo.  And  indeed  the  present  form  of  confirmation 
proves  that ;  for  it  bears  that  the  confirmation  shall  be  "  As  valid  and  effectual  as  if 
this  present  confirmation  had  been  made  and  granted  before  the  taking  of  the  above- 
mentioned  sasine,  although  the  same  was  not  so  done.''  The  practice  of  granting  double 
precepts  de  me  and  [697]  a  me,  and  taking  sasine  indefinitcAy,  had  no  effect  in  this 
poinL  At  first  two  separate  infef tments  were  taken,  first  a  base,  then  a  public  one, 
which  were  wholly  unconnected,  and  of  which  the  latter  was  confirmed  just  in  the  usual 
way  as  if  no  base  one  had  ever  existed,  and  superseded  that  base  one  ipso  facto  by  its 
own  existence.  Stair,  Append.  787.  Afterwards,  though  the  same  sasine  was  ascribed 
first  to  one,  then  to  the  other,  yet  still  that  made  no  difference  upon  the  confirma- 
tion of  the  public  one,  which  operated  precisely  as  if  the  base  one  had  never  existed, 
and  superseded  it  ipeo  facto,  by  rendering  effectual  the  other. 

Accordingly,  it  appears  that  notwithstanding  this  form,  and  in  practice  down  to  a 
period  when  certainly  our  feudal  forms  were  fixed,  it  was  common  to  expede  charters  of 
confirmation  before  taking  sasine ;  and  consequently  with  a  mention  of  the  charter  and 
precept  to  be  confirmed,  and  perhaps  of  the  sasine  to  he  taken  generally,  but  not  of  the 
instrament  of  sasine  thereon,  or  of  a  particular  sasine  by  date,  &c.  Vide  Balfour^e 
Practice,  p.  653. — Mackenzie's  Inetit  tit.  7,  s.  3. — Dirleton,  p.  24. — Stewart  in  voce. — 
DicL  voce  Confirmation,  vol.  i  p.  193. — Durie's  Decis.  Dec.  4,  1635,  11th  Dec,  1760, 
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Greive  against  Williamson.  See  also  instances  in  the  general  register  of  charters  in  tliai 
form,  viz.  charters  to  William  Duncan,  28th  Fehruarj  1690, — to  James  Beveridge  and 
Catharine  Ballingal,  15th  Decemher  1690, — to  Francis  Stewart,  28th  January  1691, — 
to  Patrick  Salmond,  13th  Fehraary  1691, — to  Alexander  Agnew  and  Patrick  Agnew, 
12th  Fehruary  1723,— to  Alexander  Stewart,  26th  July  1772,— to  John  Scott,  12th 
February  1750, — ^see  also  DaUas,  p.  530, 531,  et  seq,,  where  are  many  styles  in  the  same 
form. 

These  authorities  and  instances  are  sufficient  to  demonstrate  that  the  practice  of 
mentioning  the  instrument  or  the  date  of  the  sasine  in  a  charter  of  confirmation,  is 
altogether  superfluous;  though  it  has  now,  like  many  other  superfluities,  become 
common  in  our  conveyanciup:.  Indeed  this  point  was  expressly  recognized  in  the  case 
of  Drummond  against  Drummond,  17th  May  1793. 

Now  in  this  case,  there  is,  even  supposing  the  whole  clause  in  question  to  be  held 
pro  non  acripto^  full  mention  in  the  charter  of  confirmation,  and  full  confirmation  of  the 
alienation  in  general  of  the  lands  to  the  respondent,  nay,  even  the  particular  dispoaitioiis, 
the  precept  of  sasine  contained  therein,  and  the  assignation  of  that  precept  to  the 
respondent.  This,  therefore,  is  perfectly  sufficient  to  confirm  by  implication  the  sasine 
taken  upon  that  precept,  independently  of  any  special  mention  of  that  sasine,  and  to 
render  public  the  right  of  the  respondent. 

At  advising  the  petition  and  answers,  Lord  Hermand  said — That  the  vitiation  was 
clearly  proved,  and  even  admitted :  That  the  effect  of  it  might  be  to  destroy  the  word 
written  on  the  erasure,  and  he  even  thought  that  the  complainer  was  entitled  to  put  in 
place  of  it  the  word  for  which  he  contended.  But  he  did  not  think  that  material ; 
because  he  was  satisfied,  by  the  authorities  produced  for  the  respondent,  that  the 
confirmation  of  the  disposition  was  sufficient  without  any  express  confirmation  of  the 
sasine  at  all,  and,  consequently,  notwithstanding  an  erroneous  confirmation  of  it.  He 
thought  that  there  could  be  no  doubt  that  [698]  if  the  confirmation  had  preceded  the 
sasine,  it  would  have  been  good :  That  this  was  necessarily  implied  in  the  very  form  of 
the  charter  in  question,  which,  after  a  special  mention  of  the  sasine  supposed  therein  to 
be  correct,  proceeds:  *'Per  haec  presentia  cum  generalitate  hujus  confirmationis  et 
declaran.  eam  tam  validam  et  sufficientem  fore  et  tantum  vim  robur,  et  effectum  habere 
quasi  praedict.  carta  disposiiionis  praecepta  sasinae  atque  instrumenta  sasinae  desaper 
sequen.  respective  de  verbo  in  verbum  in  hac  infererentur,  et  quasi  haec  confirmatio 
ante  susceptionem  diet,  sasinarum  respectivarum  concessa  essit  quamvis  non  ita  factum 
est."  Now,  if  the  most  accurate  confirmation,  after  sasine  taken,  be  only  a$  good  as  a 
previous  confirmation,  how  can  he  reject  what  is  just  as  good  as  such  previous  confir- 
mation, since  it  confirms  all  which  that  confirmation  mentions  1 

Lord  Armadale  was  of  a  different  opinion,  and  could  not  adopt  any  of  the  pro- 
positions maintained  by  the  respondent  He  thought  that  it  was  not  sufficient  to 
render  a  right  public,  that  the  disposition  conveying  it  was  confirmed,  unless  the  sasine 
on  that  disposition  were  likewise  confirmed.  He  thought  that  ^e  theory  of  the 
respondent  was  far  from  accurate;  by  the  original  law  of  feus,  all  alienations  were 
unsafe  without  consent  of  the  superior,  even  sub-feus,  even  inferior  rights,  if 
alienations ;  and  confirmation  might  be  necessary  even  for  these,  in  order  to  secure  the 
parties  granting  and  receiving  them.  But,  with  regard  to  rights  that  were  to  be  made 
public,  to  be  held  of  the  superior,  confirmation  was  necessary  on  a  different  principle. 
The  land  was  not  only  to  be  alienated,  but  to  be  held  of  the  superior,  and  for  tiiat 
purpose  it  was  necessary  that  it  should  be  held  by  express  grant  from  him  to  the  vasaal, 
or  at  least  by  what  was  equivalent.  The  equivalent  was  a  confirmation  of  infeftment 
given  de  mperiore  meo,  by  an  assumption  of  his  authority;  a  confirmation  of  a 
disposition  did  not  supply  this.  The  disposition  might  operate  by  infeftment  deme; 
perhaps  if  a  confirmation  of  a  disposition  with  a  precept  a  me,  and  of  the  sasine  to  be 
taken  thereon  by  a  particular  person,  were  obtained,  that  might  be  sufficient  to  render 
public  such  a  sasine,  when  subsequently  taken  by  that  person.  But  that  was  not  the 
present  case ;  here  the  charter,  in  so  far  as  it  was  unexceptionable,  confirmed  only  a 
mere  disposition  and  assignation  to  the  respondent,  and  yet  he  says  that  is  to  imply  a 
confirmation  of  a  sasine  taken  previously  to  the  date  of  it,  and  not  mentioned  in  it ; 
this  was  what  he  could  see  no  authority  for. 

As  to  the  particular  clause  in  question,  he  thought  it  vitiated  in  subdantialibud^  and 
that  it  could  bear  no  faith  at  all ;  it  was  impossible  to  say  what  the  sasine  was  which  it 
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eonfinied,  because  the  date  of  that  sasine,  the  proper  mark  of  it^  had  been  vitiated,  and 
therefore  could  not  be  known;  in  this  situation,  it  was  impossible  to  allow  the 
respondent  to  haye  the  benefit  of  the  vitiation,  by  taking  the  clause  with  the  superin- 
dnction,  or  the  erasure  he  had  made  upon  it 

The  Lord  President  thought  that  there  were  two  questions ;  1«^,  Whether  this 
sasine  was  confirmed  f  ^dly^  Whether,  supposing  it  were  not,  [699]  confirmation  of  it 
were  necessary  ?  As  to  the  first,  on  looking  at  the  charter,  it  was  evident  to  ocular 
inspection,  that  there  had  been  a  vitiation  of  it^  and  of  the  date  of  the  sasine  confirmed 
in  it,  The  word  praesenti  had  been  put  in  where  there  had  been  originally  a  different 
word,  and  most  probably  the  word  praediet,  which  last  word  gave  a  different  date  to 
the  sasine  mentioned, — a  date  in  the  year  1805  :  That  in  cases  of  such  vitiation  with 
fraudulent  intention,  he  should  hold  that  the  whole  deed  was  void  :  but  that  he  did  not 
think  there  was  any  ground  for  presuming  fraudulent  intention  in  this  case:  That 
certainly  what  had  been  done  was  improper.  It  was  improper — highly  improper,  to 
make  any  alteration  on  a  charter  after  it  had  been  sealed  or  subscribed ;  yet  still  that 
was  not  absolutely  demonstrative  of  fraudulent  intention ;  and  h^re  it  was  very  strongly 
proved  that  there  could  not  be  any  such  intention :  That,  therefore,  the  deed  was  not 
void  in  Mo.  But  faith  must  be  denied  to  it  in  so  far  as  it  is  vitiated,  i.e,  the  word 
written  on  the  erasure  must  be  disregarded:  That  then  the  charter  contained  only 
confirmation  of  a  sasine  without  a  date:  That  if  mention  of  the  date  of  a  sasine 
confirmed  were  the  only  possible  legal  method  to  identify  it,  then  this  sasine  would 
certainly  not  be  identified ;  but  that  he  saw  no  reason  for  holding  that  to  be  the  case, 
or  denying  that  a  sasine  confirmed  might  be  identified  by  o£her  circumstances  of 
description :  That  in  this  charter  there  were  many  strong  circumstances  identifying  the 
sasine  confirmed,  and  shewing  it  to  be  the  sasine  produced :  There  was,  laf,  the  mention 
of  the  disposition  on  which  the  sasine  was  taken,  that,  however,  by  itself  was  not 
conclusive,  as  there  might  have  been  other  sasines  on  that  disposition ;  But,  2dlyj  It 
mentioned  that  it  was  recorded  in  the  register  at  Edinburgh,  and  it  was  not  said  that 
tiiere  was  any  other  sasine  on  that  disposition  which  was  recorded  there :  That  this 
circumstance  seemed  to  designate  the  individual  sasine  in  question :  That  on  this  ground, 
though  with  some  doubt,  he  was  of  opinion  that  the  identical  sasine  produced  and 
claimed  on  had  been  confirmed. 

That  it  was  therefore  unnecessary  for  him  to  go  into  the  general  argument  on  the 
law :  That  on  this  point  he  certainly  had  always  held  that  a  subsequent  confirmation 
was  necessary;  and  this  seemed  to  be  taken  for  granted  in  the  statute  16  Geo.  II.  ch. 
lis  8.  10,  where  it  was  provided  that  the  inrolment  should  not  be  made  till  a  year  from 
the  date  when  he  had  been  pablicly  infeft  and  his  sasine  registered,  or  charter  of  con- 
firmation ezpede,  where  confirmation  was  necessary.  But  that  he  would  only  say,  he 
reserved  his  opinion  on  that  point 

Zdord  Sveeoih  agreed  with  the  Lord  President. 

The  Court  adhered. 

[Gf.  BobertBon  v.  OgUvies  Tra.,  7  D.  240 ;  CaiUm  v.  Mackenzie,  1  B.  496.] 


No.  234.       F.C.  K.S.  I.  700.     13  June  1810.     1st  Div.— Lord  Balmuto. 

Tbustkbs  of  William  Copland,  and  Others,  Pursuers.— 7.  S.  MUter. 

Thomas  Maxwell  and  Others,  Defenders. — RoU.  Corbet. 

1696,  €41^.  33,  Salmon-Fiehing. — Fishing  near  a  dam-dike,  but  not  by  means  of  it^  and 
not  connected  with  it^  not  under  prohibition  of  statute. 

Thomas  Maxwell  is  proprietor  of  a  salmon-fishing  on  the  Nyth.  There  is  a  mill-dam 
thrown  across  this  river  at  Dumfries  for  the  purpose  of  supplying  with  water  the  mills 
of  the  town.  Below  this  mill-dam,  and  at  a  short  distance  from  it,  but  not  immediately 
conterminous  or  connected  with  it,  there  is  a  deep  pool,  in  which  Mr.  Maxwell's  tenant 
was  accustomed  to  fish  with  net  and  coble.  In  drawing  their  nets,  and  to  prevent  them 
firom  being  carried  away  by  the  stream,  the  fishers  had  placed  a  row  of  stones  not  of 
any  considerable  size  pn  the  edge  of  this  pool ;  but  it  was  not  formed  by  these  stones, 
JMT  were  its  size  and  depth  increased  by  these  means. 
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Certain  heritors  of  the  fishings  upon  the  river  raised  an  action^  concluding  thai  ''it 
ought  to  he  found  and  declared,  that  the  dike  or  causeway  immediately  helow  the  said 
mill-dam-dike  is  illegal,  and  that  the  said  Thomas  Maxwell,  and  David  Newall,  hia 
tacksman,  have  no  right  to  fish  immediately  helow  the  said  mill-dam-dike ;  and  it  being 
so  found  and  declared,  the  said  Thomas  Maxwell  and  David  Newall  ought  and  shoald 
be  decerned  instantly  to  demolish  and  take  away  the  said  dike  or  causeway  built  for 
catching  fish  as  aforesaid,  and  desist  from  fishing  immediately  below  the  said  mill-daxa- 
dike,  in  all  time  coming,  under  a  penalty  of  L.50  sterliug  for  each  offence." 

The  interlocutor  of  the  Ijord  Ordinary  was,  "  The  Lord  Ordinary  having  considered 
the  memorial  for  the  pursuers,  with  the  memorial  for  the  defenders,  Maxwell  and 
Newall,  in  which  the  pursuers  complain  of  the  defenders  fishing  in  an  unwarrantable 
and  illegal  manner,  by  fishing  in  a  pool  close  to  the  caul  or  dam-dike,  and  for  constmct- 
ing  [701]  a  dyke,  or  throwing  in  loose  stones  into  the  bed  of  the  river,  and  whole  pro- 
cess, assoilzies  the  defenders,  Maxwell  and  Newall,  from  any  claim  of  damages  on 
account  of  their  mode  of  fishing ;  and  decerns  ;  but  finds  that  throwing  in  or  placing 
stones  in  the  bed  of  the  river,  was  unwarrantable,  and  which  they  had  no  right  to  do ; 
therefore  ordains  the  defenders,  betwixt  and  the  15th  day  of  February  next,  to  remove 
the  said  stones,  and  that  at  the  sight  of  the  Sheriff-substitute  of  Dumfries-shire.'' 

The  pursuers  reclaimed;  and  pleaded,  that  the  defenders  were  prohibited  by  the  Act 
1696,  cap.  33,  from  fishing  in  the  pool  below  the  dam-dike. 

The  Lords  were  of  opinion  that  the  present  case  did  not  fall  under  the  prohibition 
of  the  statute ;  that  the  statute  prohibited  fishing  at  dam-dikes ;  and  that  it  would  be 
too  extensive  an  interpretation  to  include  under  it  a  prohibition  of  all  fishings  near  dam- 
dikes,  which  was  the  description  of  the  fishing  in  question ;  that  the  statute  was  only 
directed  against  those  cases  where  the  dam-dikes  were  immediately  subservient  to^  or 
made  use  of  in  the  fishings. 

The  interlocutor  of  Court  (13th  June  1810)  was,  "Refuse  the  prayer  of  this  petition, 
and  adhere  to  the  Lord  Ordinary's  interlocutor  reclaimed  against." 

[Cf.  DuJce  of  Sutherland  v.  Boss,  5  R.  (H.L.)  143.] 


No.  236.        F.C.  N.S.  L  705.     19  June  1810.     2nd  Div.— Lord  Glenlee. 

James  Kidd,  Pursuer. — Cle7*k,  Moncrieff,  et  J,  H.  Miller. 

William  Paterson,  Defender.— Gillies  et '  Greenshields. 

Arbitration — Reduction. — A  decree-arbitral  reduced  in  as  far  as  it  was  tUtra  vires  com- 
promissi,  but  sustained  quoad  ultra. 

The  p\irsuer  having  brought  an  action  of  damages  for  defamatipn  against  the 
defender,  it  was  agreed  after  some  litigation  in  Court,  to  submit  the  matter  to  arbitration, 
upon  the  defenders  making  payment  of  the  expences  previously  incurred  by  the 
pursuer. 

The  submission  bore,  that  "  Seeing  that  the  said  William  Paterson  did,  in  implement 
so  far  of  the  said  agreement,  make  payment  to  the  said  Professor  Kidd  of  the  foresaid 
sum  of  L.299,  7s.  3^.  sterling,  with  deduction  of  L.3,  15s.  being  three  months  interest 
thereof :  The  parties  in  further  implement  of  the  said  agreement,  hereby  submit  and 
refer  the  foresaid  claim  of  L.31,  lOs.  made  by  the  said  Professor  James  Kidd,  for  the 
expence  of  two  journies  to  Edinburgh  relative  to  the  said  action,  and  for  postages  and 
parcels,  as  also  the  subject  matter  of  the  foresaid  process,  depending  before  the  Ck>urt  of 
Session  betwixt  the  parties,  except  in  so  far  as  relates  to  the  expences  hitherto  incurred 
therein,  already  ascertained  and  paid,  and  the  half  extracting  dues  thereof,  which  may 
be  due  to  the  Clerks  of  Session,  to  the  amicable  decision,  final  sentence,  and  decreet- 
arbitral  of  the  said  Alexander  Moir,  Esq.,  sole  arbiter,  with  power  to  him  to  take  the 
aforesaid  process,  with  the  proof  already  brought  therein,  under  his  consideration  ;  to 
take  whatever  proof  he  shall  deem  to  be  farther  necessary,  there-  [706]  -anent^  to  hear 
the  parties  and  their  agents  thereupon,  and  to  give  furth  and  pronounce  his  final 
sentence,  &c." 

A  proof  was  led  before  the  arbiter ;  and  his  award  was  in  these  terms :  "  I  find  that 
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there  are  not  sufficient  grounds  for  subjecting  the  said  William  Paterson  in  payment  of 
tiie  aaid  sum  of  L.31,  10s.  or  of  the  sums  claimed  for  damages  in  the  foresaid  process, 
or  for  any  sum  for  damages  to  the  said  James  Kidd ;  and  I  do  therefore  hereby,  by 
▼irtae  of  the  powers  conferred  on  me  by  the  aforesaid  submission,  assoilzie  and  discharge 
the  said  William  Paterson  from  the  aforesaid  process,  and  also  from  the  claim  of  L.31f 
lOa.  above  mentioned.  Moreover,  I  find  the  said  James  Eadd  liable  to  the  said  William 
Paterson  in  the  sum  of  L.  110  sterling,  as  the  expence  of  Mr.  Paterson's  defending  him- 
self in  the  Court  of  Session,  and  in  the  sum  of  L.40  sterling,  as  the  expences  incurred 
by  him  in  the  submission,  and  that  over  and  above  the  one-half  of  the  expence  of  the 
stamp  paper,  and  of  writing  the  decreet-arbitral,  which  sums  of  L.110  and  L.40, 
I  decern  and  ordain  the  Kev.  James  Kidd  to  pay  to  the  said  William  Paterson  within 
20  days  after  the  date  hereof,  with  interest  thereafter,  so  long  as  the  same  shall 
remain  unpaid ;  and  this  decreet-arbitral,  I  ordain  the  parties  to  abide  by  and  per- 
form, Ac" 

The  pursuer  brought  a  reduction  of  this  decree,  and  pleaded  : 

I.  That  it  was  tUira  vires  compromissi,  in  so  far  as  it  found  him  liable  in  the 
defender's  expences ;  whereas  it  had  been  an  express  condition  of  the  submission,  that 
die  defender  should  pay  all  the  pursuer's  expences,  which  he  had  accordingly  done. 
The  consequence  of  this  excess  must  be,  not  to  cut  down  the  decree  qiwad  excessum 
merely,  but  to  reduce  it  altogether,  because  a  decree-arbitral  depending  on  the  consent 
of  parties,  and  the  judgment  being  subject  to  no  review,  the  strictest  possible  interpre- 
tation is  and  ought  to  be  followed,  and  any  departure  from  the  contract  voids  it  in  toto, 
— Er^  b.  iv.  tit.  3,  s.  33. — Lockhart  against  Lady  Polmaise,  November  1582. — Lauder- 
dale against  M<Lellan,  15th  February  1594.— Stark  against  Thumb,  20th  March  1630.— 
Elliot  against  Elliot,  1789. 

These  authorities  are  so  express,  that  the  defender  can  only  answer  them  by  denying 
Aem  any  weight.  But  the  cases  founded  on  in  reply,  are  not  to  the  point '  In  the 
cases  of  Grossat  in  1739,  and  Grardiner  in  1741,  the  arbiters  did  not  step  beyond  their 
duty  as  to  the  subject  of  the  submission ;  but  they  decreed  a  penalty  for  non-perfor- 
mance— this  was  a  very  innocent  mistake  founded  on  the  terms  of  all  law  deeds,  and 
the  C!ourt  merely  restricted  the  penalty.  In  the  case  of  Lord  Lovat  in  1738,  the 
arbiters  determined  every  question  particularly  submitted ;  but  said  nothing  of  a  general 
clause,  with  which  the  submission  concluded,  which  evidently  was  not  a  case  of  ultra 
vires. 

II.  It  was  argued,  that  the  decree  was  vltra  vires  in  so  far  as  the  arbiter  had  found 
no  damages  due;  whereas  the  question  submitted,  was,  what  was  the  amount  of  the 
damage,  not  whether  there  was  damage  or  not. 

[707]  III.  That  the  arbiter  had  committed  iniquity,  in  so  far  as  he  had  decided  on 
incompetent  evidence. 

Answered  for  the  defender : 

L  and  IL  In  point  of  fact,  the  decree  is  not  ultra  vires  compromissi ;  but  by  the 
regulations  1695,  no  decree-arbitral  can  be  reduced  on  any  ground  whatever,  except 
corruption,  bribery,  or  Msehood;  and  accordingly,  ever  since  that  time,  it  has  been 
held  that  pleas  of  error  calculi  or  tUira  vires  can  have  no  effect  in  any  action  of  reduc- 
tion, further  than  to  afford  a  ground  for  restricting  the  excess  in  the  one  case,  or 
correcting  the  error  in  the  other,  vide  24th  January  1739,  Grossat  against  Cunningham. 
— 10th  July  1741,  Gkirdiner  against  Brown, — and  as  to  that  of  Elliot  quoted  on  the 
other  side,  tiiere  was  manifestly  corruption  on  the  part  of  the  arbiters,  at  least  there  was 
sufficient  presumption  of  it  to  reduce  the  decree. 

III.  Iniquity  ia  neither  corruption,  bribery,  nor  falsehood ;  and,  therefore,  affords 
no  ground  of  reduction. 

At  the  advising  (25th  May  1810)  Lord  Eobertson  said,  that  iniquity  whether  in 
examining  incompetent  witnesses,  or  in  any  other  way,  was  certainly  no  ground  of 
reduction^  and  that  the  whole  case  depended  on  the  merit  and  effect  of  the  plea,  that 
the  decree-arbitral  was  ultra  vires  compromissi. 

That  this  decree  was  evidently  ultra  vires ;  the  matter  submitted  was  the  process 
which  had  depended  before  this  Court,  with  the  exception  of  the  expences  previously 
incozred  and  paid,  which  clearly  implied  that  the  defender  did  not  claim,  and  that  the: 
pnrsaer  did  not  submit  the  payment  of  the  defender's  expences.  r 
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That  the  question  in  point  of  law,  therefore,  was  whether  the  circumstances  of  a 
dccreet-arbitral,  being  confessedly  ultra  vires  compromimi  would  have  the  effect  of 
annulling  it  in  toto,  or  only  to  the  extent  of  the  excess. 

Upon  this  point,  his  Lordship  observed,  there  was  room  for  a  distinction.  That 
when  the  matters  contained  in  the  decree  are  capable  of  a  separation,  then  Uie  decree 
will  be  permitted  to  subsist,  in  so  far  as  it  is  within  the  meaning  of  the  parties  in  their 
submission,  and  will  be  restricted  quoad  the  excess ;  and  that  this  was  an  opinion  sanc- 
tioned by  our  law  writers,  and  by  the  decisions  of  this  Court. — ^Vide  Bank,  b.  L  tit  23, 
8.  20. — 25th  December  1702,  Crawford  against  Hamiltou. 

The  rest  of  the  Court  concurring,  this  interlocutor  was  pronounced  (25th  May 
1810),  *' Repel  the  defences,  and  sustain  the  reasons  of  reduction  as  to  the  sam  of 
L.110  sterling,  for  which  the  pursuer  was  found  liable  to  the  defender  by  the  decreet- 
arbitral  called  for  to  be  reduced,  as  his  expence  of  defending  himself  in  the  original 
action  before  this  Court ;  and  reduce,  decern,  and  declare  to  that  extent  accordingly." 

[708]  Against  this  interlocutor,  both  parties  petitioned.  That  of  the  defendei^s 
was  merely  pro  forma.  The  pursuer,  without  departing  from  his  former  atgumenti 
maintained,  on  the  view  taken  by  the  Court,  that  there  was  in  truth  no  possibility  of 
distinguishing  or  separating  the  excess  in  the  decree  from  the  rest ;  that  the  nuitter  in 
submission  was  the  amount  of  damages  and  of  future  expences,  and  that  the  arbiter  had 
found  no  damages  due,  and  had  given  previous  expences — he  had  therefore  been  acting 
ultra  vires  on  the  whole  matter  submitted  to  him,  and  the  decreet-arbitral  should  be 
reduced  in  toto. 

At  the  advising.  Lord  Meadowbank  said,  he  had  not  been  present  at  the  former 
decision,  and  was  not  aware  of  the  reasons  which  had  produced  it  But  that  he  had  a 
great  dislike  to  sustain  even  in  part  a  decree-arbitral,  which  was  confessedly  uUra  vires. 
That  he  conceived  it  to  be  a  practice,  which  would  be  attended  with  very  bad  conse- 
quences ;  for  in  most  cases  of  the  kind,  it  evinced  an  undue  bias  on  the  part  of  the 
arbiter ;  and  though  in  this  case,  he  could  not  and  would  not  question  the  justice  of 
the  arbiter's  intention,  still  he  thought  that  for  the  sake  of  precedent,  it  was  expe- 
dient to  reduce  the  decree  altogether,  and  let  the  parties  afterwards  proceed  as  they 
thought  best 

The  other  Judges,  being  still  of  their  former  opinion,  both  petitions  were  refused 
without  answers. 


No.  238.       F.C.  N.S,  L  712.     21  June  1810.     let  Div.— Lord  Hermand. 

JosBPH  Williamson,  Pursuer. — Jo.  Dickson, 
Thomas  White,  Defender.— J%o.  W.  Baird. 

Periculum — Naui,  Oaup,  Staib. — A  parcel  containing  money  was  delivered  to  an  inn- 
keeper, for  the  purpose  of  being  transmitted  by  a  carrier,  whose  quarters  were  at  the 
inn,  but  no  intimation  was  given  that  it  contained  money ;  and  instead  of  being  com- 
mitted to  the  carrier,  it  was  lost  or  amissing  for  several  months.  When  recovered, 
it  was  found  to  contain  nothing  at  all.    The  innkeeper  was  found  liable  for  the  value. 

Oaih  in  Litem. — Circumstances  which  were  considered  as  importing  sufficient  presump- 
tive proof  of  value  to  admit  the  oath  in  litem. 

Process, — A  reclaiming  petition  having  been  presented  against  a  first  Inner-house  inter- 
locutor, the  Court  on  advising  it,  and  before  ordering  an  answer,  ex  propria  moiu^ 
granted  diligence  to  recover  certain  evidence.  The  petition  was,  after  reporting  the 
diligence,  answered ;  and  the  Court  adhered.  Another  reclaiming  petition  was  found 
competent 

Joseph  Williamson,  merchant  in  Sanquhar,  pursued  Thomas  White,  innkeeper  at 
Muirkirk,  and  James  Hyslop,  carrier  from  Glasgow  to  Sanquhar  (by  the  way  of 
Muirkirk),  for  the  value  of  a  parcel  addressed  to  James  Kerr,  merchant  in  Sanquhar, 
alledged  to  have  been  delivered  at  Whyte's  house  and  to  his  servants,  where  the  canter 
had  his  quarters,  for  the  purpose  of  being  transmitted  to  James  Kerr.  [713]  The 
parcel  was  said  to  contain  L.20  sterling  in  bank  notes.     The  defender  Whyte  admitlei 


P.a  1810,  H.t.  L  WILLIAMSON  V.    WHITS.  347 

tiitt  the  pticel  had  been  left  at  his  hicmee,  and  when  enquiry  was  made  for  it,  alledged 
that  it  had  been  delivered  to  Hyslop  the  carrier. 

The  pnrsaer  was  ordered  to  condescend  on  the  grounds  on  which  he  proposed  to 
eslablish  his  claim ;  but,  before  the  condescendence  was  lodged,  a  parcel  was  produced 
by  the  defender,  sewed  up  in  a  coarse  linen  cloth,  having  Kerr's  address  upon  it. 

The  Lord  Ordinary  remitted  to  the  clerk  of  the  process  to  open  the  parcel,  and  report 
the  contents.  The  report  bore  that  it  consisted  of  "  a  parcel  of  coarse  canvas  cloth 
wrapped  up  and  sewed  together,  and  contained  no  money,  or  any  other  article  what- 
eTsr."    A  condescendence  was  afterwards  given  in,  and  a  proof  was  taken. 

It  appeared,  from  the  evidence  of  Thomas  Haddow  who  received  the  parcel  from 
the  pursuer,  'Hhat  in  September  1805,  he  met  with  the  pursuer  in  the  house  of  James 
Watoon,  farmer  at  Glaspine:  that  on  this  occasion  the  pursuer  was  speaking  about 
money  and  bargains,  and  the  deponent  thinks  he  saw  the  pursuer  have  bank  notes  in 
fail  handa.  That  upon  the  said  occasion  the  pursuer  got  paper,  pen,  and  ink,  and  the 
dsponent  saw  him  writing.  That  after  he  was  done  with  writing,  the  pursuer  made  up 
i  parcel,  and  got  a  needle  and  thread  to  sew  the  cover  thereof,  which  was  of  coarse 
linen  cloth ;  that  the  pursuer  gave  the  deponent  the  said  parcel,  with  particular  instruo- 
tioBs  to  deliver  it  to  Mrs.  Whyte,  the  wife  of  the  defender,  Thomas  Whyte.  That  the 
deponent  neither  saw  money  put  into  the  parcel,  nor  was  he  informed  by  the  pursuer 
that  it  contained  money,  but  he  understood  that  it  was  a  parcel  of  value  from  the  very 
particalar  instructions  given  him  by  the  pursuer.  That  the  parcel  was  addressed,  the 
deponent  thinks,  to  a  Mr,  Kerr  in  Sanquhar ;  and  the  pursuer  repeatedly  mentioned 
hie  anzioas  wish  that  it  should  be  delivered  in  safety  to  Mra  Whyte  that  night.''  It 
fiuther  appeared  in  evidence,  that  Mrs.  Whyte  being  confined  to  bed  by  indisposition, 
tiie  parcel  was  delivered  to  a  servant  of  the  house :  that  White  was  in  the  kitchen  ol 
the  inn  when  it  was  delivered ;  but  no  intimation  was  given  of  its  containing  money 
or  beii^  particularly  valuable ;  that  no  book  was  kept  for  noting  the  entry  of  parcels 
for  the  carrier,  and  no  money  was  ever  charged  for  receiving  them.  That  the  parcel 
was  placed  on  the  carrier's  cart,  but  afterwards  removed,  because  the  carrier  could  not 
conveniently  take  it  upon  that  occasion ;  that  it  was  observed  lying  in  the  kitchen  for 
the  space  of  a  day,  and  no  further  account  could  be  given  of  it,  till  it  was  found  behind 
a  chest  in  a  cellar  where  White  kept  spirits,  and  where  the  parcels  for  the  carrier  were 
usually  deposited ;  that  several  persons  were  present  when  the  parcel  was  found,  and 
Mr.  Aird,  a  justice  of  peace,  was  sent  for,  to  have  it  opened  in  his  presence.  That 
about  twenty  months  had  elapsed  between  the  time  of  its  delivery,  and  that  of  its 
being  found,  and  that  the  parcel  was  the  same  in  outward  appearance  with  that  which 
was  delivered. 

The  Lord  Ordinary  assoilzied  the  defender  James  Hyslop,  and  found  that  there 
was  sufficient  evidence  of  the  parcel  having  been  delivered ;  that  the  defender  Thomas 
White  was  liable  for  the  value  of  it,  and  allowed  the  pursuer  to  give  his  oath  in  litem 
as  to  its  amount. 

The  defender  reclaimed ;  and  pleaded,  1st,  That  as  no  intimation  was  [714]  given 
to  him  or  his  servants  of  the  parcel  being  a  money  parcel,  he  could  not  be  rendered 
fiaUe^  because  a  knowledge  of  its  value  would  have  induced,  on  his  part,  a  degree  of 
cue  proportioned  to  the  temptation  of  theft  and  consequent  risk  of  such  a  parcel.  In 
&e  case  of  stage  coaches  this  had  been  found  an  available  defence,  6th  February  1787, 
Uaeaualand — a  farHori  must  it  avail  the  defender,  since  he  made  no  profit  from  the 
leeeption  of  these  parcels.  2d,  There  was  no  reasonable  evidence  of  money  being  in 
^  parcel,  and  an  oath  in  litem  was  only  competent  when  there  was  clear  proof  of 
money  or  value  being  contained  in  it — Diet.  voL  ii.  p.  1.  An  oath  of  this  nature  was 
not  intended  to  prove  the  existence  of  the  value,  but  only  the  amount  of  it;  value 
being  presupposed  and  proved.  3d,  It  was  possible  that  the  parcel  might  have  been 
opened  after  it  left  the  pursuer's  possession,  and  during  the  period  that  intervened 
before  it  reached  that  of  the  defender. 

The  interlocutor  of  the  Court  (20th  June  1809)  was,  "alter  the  interlocutor  re- 
claimed against,  assoilzie  the  defender,  and  decern." 

The  pursuer  then  reclaimed ;  and  when  the  petition  was  moved,  it  appeared  to  the 
judges,  that  presumptive  evidence  of  great  importance  would  arise  from  the  manner  in 
wUdi  the  pursuer  and  James  Kerr  carried  on  their  transactions ;  that  information  with 
ngard  to  the  nature  and  course  of  trade  between  them  might  be  obtained  by  the  era- 
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mination  of  Kerr,  and  by  prodijction  of  the  correspondence  between  tliem,  as  appearing 
from  his  books :  accordingly  the  petition  was  appointed  to  be  answered ;  and  a  short 
petition  for  the  pursuer  having  been  given  in,  a  diligence  was  granted  (7  th  Jcdy  1809) 
in  the  following  terms  : — "  Grant  warrant  for  letters  of  incident  diligence  at  the  peti- 
tioner's instance  against  James  Kerr,  for  the  purpose  of  examining  him  upon  oath  as  a 
haver  and  grant  commission,  &c,  for  taking  this  deposition  accordingly,  and  receiving 
such  excerpts  from  his  books  or  other  documents  relative  to  his  transactions  with  the 
petitioner,  as  may  appear  material  to  the  point  at  issue,  &c.  to  be  then  reported  to 
the  Court;  and,  upon  such  report  being  made,  appoint  this  petition  to  be  seen  and 
answered,''  &c. 

From  the  report  of  this  diligence,  it  appeared  that  the  pursuer  had  dealt  with  Keir 
in  business  since  the  year  1801,  and  during  that  time  no  mistake  had  occurred, — ^that 
their  transactions  during  this  period  had  amounted  to  upwards  of  L.3000 ;  that  it  had 
been  customary  for  the  pursuer  to  transmit  money  in  sums  of  various  amounts,  by  the 
different  carriers  as  in  the  present  instance,  and  that  goods  were  sent  in  return  by  the 
same  conveyances,  and  under  the  same  wrapper ;  that  before  the  parcel  in  dispute  was 
known  to  be  lost,  the  pursuer  enquired  of  Kerr  why  the  goods  had  not  been  forwarded 
in  return  for  the  L.20  therein  sent,  and  Kerr  told  him  that  the  parcel  had  not  reached 
him.  In  the  letters  many  apologies  were  made  by  the  pursuer  for  not  sending  r^ular 
remittances  of  money  to  Kerr. 

On  advising  the  petition  with  answers,  together  with  the  additional  proof,  there  was 
considerable  difference  of  opinion  among  the  judges. 

Lo7*d  Oraig  observed,  that  the  case  was  attended  with  considerable  difficulty,  but 
upon  the  whole  the  interlocutor  was  well  founded.  That  [715]  tlie  edict  Naut.  Caup, 
Stab,  afforded  a  good  and  expedient  rule  for  those  cases  which  were  within  its  scope  and 
application,  but  the  present  case  belonged  to  a  different  class  and  fell  under  a  different 
rule.  The  defender  received  this  parcel,  not  in  the  character  of  innkeeper,  nor  in  cir- 
cumstances which  entitled  it  to  that  high  protection  which  the  edict  afforded,  but 
merely  as  custodier  or  agent  for  the  carrier,  and  could  be  subjected  to  no  higher 
responsibility  than  if  he  had  not  exercised  the  profession  of  innkeeper,  or  than  that 
which  any  other  custodier  or  the  carrier  himself  would  have  incurred ;  although  then 
was  sufficient  evidence  of  the  parcel  having  contained  money,  or  at  least  of  being 
valuable,  yet  it  was  possible  that  the  money  might  have  been  abstracted  before  it 
reached  the  defender,  for  it  was  delivered  by  the  pursuer  to  Haddow,  by  whom  it  was 
delivered  to  the  defender. — Although  therefore  the  defender  could  not  be  acquitted  of 
great  negligence,  and  did  not  stand  free  of  very  strong  suspicion,  yet  he  could  not  be 
liable  to  a  greater  measure  of  responsibility  than  the  carrier  himself,  to  whom,  upon  tbs 
principle  of  the  case  of  Mouxtuelandf  it  was  necessary  to  have  intimated  its  being  a 
money  parcel,  to  have  rendered  him  liable  to  the  extent  pursued  for.  And  there  was 
no  principle  of  law  upon  which  he  could  be  rendered  liable  for  the  parcel,  between  the 
time  of  its  leaving  the  possession  of  the  owner,  and  that  of  reaching  the  custody  of  the 
defender ;  and  during  this  interval  it  was  possible  that  the  money  might  have  been 
abstracted.  Upon  the  whole  (his  Lordship  observed)  I  conclude,  as  juries  frequently 
do,  that  though  I  find  the  libel  not  proven,  yet  I  cannot  find  the  pannel  not  guilty. 

Lord  Bannatyne,  Lord  Balmuto,  and  Lord  Succoth,  delivered  opinions .  of  similar 
import. 

The  Lord  President  observed.  The  first  material  fact  to  be  enquired  into  is,  whether 
the  parcel  contained  money  ;  and  upon  this  I  have  not  the  smallest  doubt  or  hesitation 
from  the  evidence  before  me.  The  pursuer's  uniform  allegations .  are  fully  corroborated 
by  the  written  evidence  which  has  been  lately  recovered.  He  was  in  use  of  dealing 
with  Kerr  at  Sanquhar,  to  whom  it  was  usual  for  him  to  send  money,  as  in  this  case, 
enclosed  in  a  wrapper  in  which  goods  were  to  be  returned.  This  was  his  regular  mode 
of  doing  business ;  and  he  did  it  to  the  extent  of  several  thousand  pounds  vslue.  Add 
to  this  the  evidence  of  Haddow  and  the  other  circumstances,  and  they  do  not  leave  the 
smallest  doubt.  Res  ipsa  loquitur.  Kerr  was  a  person  to  whom  the  pursuer  was 
obliged,  and  whom  he  would  wish  to  keep  in  good  humour,  and  towards  whom  it  was 
impossible  to  suppose  he  would  have  been  guilty  of  the  childish  absurdity  of  sending  an 
empty  parcel.  He  must  have  believed  that  the  parcel,  such  as  it  was,  would  have  been 
delivered  to  Kerr,  unless  it  were  to  be  supposed  that  he  was  to  foresee  all  the  strange 
things  that  happened  about  its  being  lost.     If  the  life  of  this  defender  were  to  depend 
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upon  the  iflsne  of  this  fact,  I  would  return  the  same  verdict  upon  it.    The  question  then 
eomes  to  he,  how  far  "White  was  answerable  for  the  parcel.     It  is  proved  that  it  came 
into  his  possession  or  that  of  his  servants,  which  is  the  same  [716]  thing.     It  was  not 
delivered  to  Mrs.  White,  because  she  was  confined  at  the  time  by  indisposition,  but  it 
was  told  that  it  was  particularly  to  be  delivered  to  her  charge.     I  shall  not  enquire  if 
the  defender  is  to  be  considered  as  an  innkeeper  or  custodier,  although  surely  there  are 
strong  reasons  for  considering  him  as  an  innkeeper,  as  the  parcel  was  given  to  him  for 
the  purpose  of  being  given  to  the  carrier,  who  usually  lodged  in  his  house : — but 
whaler  he  was  an  innkeeper  or  custodier,  he  was  bound  to  keep  the  parcel  in  safe 
custody  and  deliver  it  to  the  carrier.     He  had  undertaken  the  charge  of  it,  and  was 
bound  to  execute  that  charge  faithfully. — Has  he  done  sol — Quite  the  contrary. — ^The 
parcel  was  not  delivered  to  the  carrier,  but  remained  in  the  possession  of  White  for  the 
period  of  about  20  months.     A  great  deal  has  been  said  about  his  not  being  liable  for 
the  parcel,  unless  he  had  been  told  it  contained  money,  but  if  the  parcel  was  lost  by 
him  he  must  be  liable  for  it,  whatever  it  contained.     The  question  is,  are  we  satisfied 
that  this  gentleman  and  all  his  family  discharged  their  duty  ?     He  was  answerable  for 
them  alL      I  do  not  say  who  has  opened  the  parcel ;  but  I  think  that,  on  the  whole 
circumstances,  it  is  impossible  to  doubt  that  one  or  other  of  his  family  has  done  it. 
After  being  once  put  into  the  hands  of  the*  hostler,  and  at  one  time  even  laid  upon  the 
carrier's  cart,  it  was  then  taken  away,  and  put  into  a  lockfast  place  where  the  defender 
kept  his  spirits,  to  which  place  none  but  himself  or  some  person  with  his  permission 
had  access.     There  is  no  suspicion  or  insinuation  that  any  other  human  being  had  any 
interference  with  this  parcel.     Somebody  however  must  have  had  it,  for  when  at  the 
distance  of  20  months,  it  is  produced  and  opened,  there  is  nothing  in  it.      The  money 
could  not  run  away  of  itself.     No  other  human  being  but  White  or  his  family  were  in 
the  place  where  it  was  kept.     After  20  months  it  is  found  in  this  very  place.      When 
it  was  found  there  was  a  great  number  of  persons  present  or  rather  called  to  be  present 
at  the  search.    A  natural  question  here  occurs  if  the  parcel  had  been  all  along  there, 
why  was  it  not  found  sooner  ?    Who  is  answerable  for  that  ?     It  was  the  bounden  duty 
of  ^e  defender  to  have  searched  every  place  about  his  house,  and  particularly  that 
place ;  and  it  was  his  duty  also  to  examine  every  person  of  his  family.    If  he  had  made 
the  search  and  the  parcel  had  really  been  there  during  the  whole  interval  of  its  dis- 
appearance, he  must  have  found  ic.      I  believe  it  was  not  there.      He  or  others  of  his 
family  knew  best  where  it  was.      His  not  making  that  search  which  would  have  pro- 
duced the  parcel,  if  his  own  story  be  true,  is  of  itself  a  degree  of  negligence  sufficient  to 
make  him  liable.      Because  he  prevented  search  by  saying,  that  the  parcel  had  gone  by 
the  cftrrier ;  which  was  false. 

Lord  Woodhouselee  delivered  an  opinion  to  the  same  purpose. 

The  interlocutor  (5th  December  1809)  was,  "  Adhere  to  the  interlocutor  reclaimed 
against,  and  refuse  *the  desire  of  the  petition." 

The  pursuer  presented  a  second  reclaiming  petition,  upon  which  the  interlocutor  of 
the  Court  was  (22d  December  1809),  "  Refuse  the  same  as  incompetent." 

Upon  the  competency  the  pursuer  reclaimed,  and  pleaded  : 

£tiT]  That,  by  the  forms  of  process,  no  party  was  entitled  to  be  heard  upon  the 
Hune  matter  more  than  twice;  but  where  new  matter  occurred,  either  by  recently 
coming  to  the  knowledge  of  the  party,  or  by  being  adduced  in  obedience  to  the 
Bu^estion  of  the  court,  the  judges  are  entitled  to  have  it  laid  before  them  as  frequently 
as  by  the  forms  of  court  has  been  deemed  necessary  for  deliberate  judgment ;  a  second 
review  has  been  settled  by  Acts  of  Sederunt  as  sufficient  for  this  object,  and  as  reconcil- 
ing maturity  and  deliberation  of  judgment  with  reasonable  dispatch  of  litigation.  But 
in  every  case,  where  new  and  important  matter  has  emerged,  the  parties  are  entitled  t^ 
plead,  and  the  judges  to  review  their  judgments  twice  upon  it.  The  two  first  Acts  of 
Sederunt  (9th  July  1709)  have  no  reference  to  the  occurrence  of  new  matter  in  the 
course  of  the  litigation.  But  the  Act  of  Sederunt  (28th  November  1711)  restricting  the 
reclaiming  bills  to  two  in  number,  makes  an  exception  of  new  matters  of  fact  recently 
coming  to  the  parties'  knowledge.  The  next  Act  of  Sederunt  (26th  November  1718) 
repeats  the  exception.  In  the  present  instance,  the  new  matter  was  not  recovered  and 
piY)duced  till  after  the  pursuer's  second  reclaiming  bill  was  presented ;  and  he  had  no 
opportunity  of  stcUing  in  writing  (which  is  the  only  form  of  pleading  to  which  the  Act 
'  of  Sederunt  applies)  his  argument  on  its  import     The  interlocutor  on  that  evidence 
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was  with  respect  to  it  a  first  interlocutor,  and  the  petition  against  it  was  only  the  first 
reelaiming  bill. 

The  defender  anrnvered^  that  the  Acts  of  Sederunt  quoted  were  intended,  as  their 
terms  bear,  for  cases  wherein  new  maiiers  of  fact  had  come  to  the  parties'  knowledge, 
and  not  where  new  evidence  was  produced.  Parties  are  bound  to  come  into  court  with 
the  evidence  of  their  allegations;  for  if  this  mode  of  bringing  out  eyidence  were 
sanctioned,  it  would  be  produced  piece  meal,  according  to  the  exigencies  of  the  party, 
and  to  the  state  of  opinion  among  the  judges,  and  there  could  be  no  limitation  to  the 
number  of  reclaiming  bills.  It  was  quite  different  with  regard  to  such  facts  as  come 
recently  to  the  knowledge  of  the  party,  for  as  he  is  innocently  ignorant  of  them  he 
cannot  be  prepared  either  to  support  or  repel  them  by  evidence.  Diet.  vol.  ii.  p.  199 
and  200,  Benjamin  Scoter,  22d  December  1809,  supra. 

The  interlocutor  of  Court  (22d  February  1810)  was,  "Alter  the  interlocutor  reclaimed 
against,  allow  the  petition  refused  on  the  22d  December,  last  as  incompetent,  to  be 
received ;  appoint  the  same  to  be  answered  on  the  merits." 

The  cause  was  then  advised  on  the  merits,  the  former  petition  having  been  ordeied 
to  be  answered. 

The  interlocutor  of  Court  (24th  May  1310)  was,  "Alter  the  interlocutor  reclaimed 
against  in  the  petition,  repel  the  defences  for  the  defender,  Thomas  White ;  and,  upon 
the  pursuer  giving  his  oath  in  litem^  find  the  defender,  Thomas  White,  liable  in  pay- 
ment of  L.20  sterling,  as  the  value  of  the  parcel  entrusted  to  his  care.  Remit  to  the 
Lord  Ordinary  to  take  the  said  oath,''  &c. 

[718]  And  (2l8t  June  1810)  a  reclaiming  petition  was  refused  without  answeis. 

[Cf.  M'Pheraon  v.  Christie,  3  D.  936,  937,  938.] 


No.  239.    F.C.  N.S.  L  718.     22  June  1810.     1st  Div.— Lord  Woodhouselee. 

j£AK  GowANS,  Pursuer. — John  Greenshidds. 

EuzABETH  Gillespie  and  Others,  Defenders. — J.  Gordon. 

Jus  tertii — AdjvdicaHon. — ^A  creditor  having  obtained  decree  of  adjudication  on  his  debt 
and  charter  and  infef tment  thereon,  the  debtor  being  alive  and  abroad,  it  was  found 
to  be  jus  tertii  to  the  heirs  of  the  debtor  to  offer  payment  of  the  debt,  and  that  the 
creditor  was  not  bound  to  accept  of  it,  and  to  disencumber  the  subject. 

On  the  15th  January  1782,  Andrew  Laidlaw  granted  an  heritable  bond  for  LlOO 
sterling  over  his  house,  situated  in  the  town  of  Brechin,  in  favour  of  John  Gowans  in 
liferent,  and  Jean  Gowans  in  fee,  and  infeftment  followed  upon  it 

Andrew  Laidlaw  afterwards  went  to  Ireland,  after  having  disponed  the  bouse  in 
liferent  to  his  wife  Elizabeth  Bobb,  who  continued  to  reside  in  it. 

Andrew  Laidlaw  had  one  son  James,  who  entered  on  board  the  "Windsor  Castle " 
man  of  war,  and  two  daughters  Ann  and  Margaret  The  latter  was  married  to  Malcohn 
Gillespie,  and  died  leaving  four  daughters. 

There  was  no  evidence  that  either  Andrew  Laidlaw  the  father,  or  James  the  son 
were  dead. 

[719]  After  various  communings,  in  which  Jean  Growans,  who  had  succeeded  to  the 
heritable  bond,  demanded  payment  of  it,  she  raised  an  action  of  adjudication ;  and  (5th 
March  1808)  obtained  decree,  and  on  this  decree  (11th  June  and  7th  July  1808) 
obtained  charter  and  sasine  from  the  superior,  and  proceeded  to  advertise  a  sale  of  the 
light  thus  vested  in  her. 

Ann  Laidlaw  the  daughter,  and  Elizabeth  Gillespie,  and  her  three  sisters,  the  gnnd- 
daughters  of  Andrew  Laidlaw,  having  obtained  a  precept  of  elare  eondai  as  heir- 
portioners,  then  raised  a  suspension  and  interdict  of  the  sale,  which  was  followed  fay  an 
action  of  reduction,  at  their  instance,  of  the  decree  of  adjudication,  alleging  that^  befoie 
the  adjudication  was  deduced,  they  had  made  an  offer  of  payment  of  Uie  debt  and 
interest 

The  interlocutor  of  the  Lord  Ordinary  was,  "  Finds  that  the  pursuers  having  offend 

Kment  to  the  defenders,  Gowans  and  Husband,  of  the  heritable  debt  on  the  tenemcit 
mging  to  Andrew  Laidlaw,  and,  upon  bis  death,  to  the  pursuers  fro  indivito  with 
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the  other  joint  heriton,  together  with  the  arrears  of  interest  due  on  the  said  debt,  it 
iras  moBt  improper  in  the  defenders  to  refuse  the  said  offer,  and  to  disbarden  the 
nibject  of  the  debt  affecting  it,  seeing  it  was  jus  tertii  to  the  defenders  to  state  any 
olrjections  to  the  title  of  the  pursuers ;  finds,  that  after  said  offer,  the  defenders  were  in 
pessimajide  to  adjudge  the  said  subjects,  and  thereby  attempt  to  evict  the  same  from 
the  heirs  of  the  proprietor  whoever  they  were ;  therefore,  in  the  conjoined  processes  of 
suspension  and  reduction,  suspends  the  letters  simpliciier^  and  intetdicts  as  craved,  and 
decerns  in  the  reduction  in  terms  of  the  libel." 

The  cause  came  before  the  Court  by  petition  and  answers. 

The  defenders  pleaded  that  it  was  jus  tertii  in  the  pursuer  to  offer  payment,  seeing 
that  the  subject  had  not  yet  descended  to  them ;  that  they  were  not  better  entitled  than 
any  stranger  to  offer  payment,  and  to  disencumber  the  subject,  and  that  an  adjudication 
could  not  thus  be  stopt. 

On  the  other  hand,  the  pursuers  pleaded  that  it  was  jus  tertii  in  the  defenders  to 
refuse  payment,  seeing  that  they  had  no  interest  but  to  receive  payment  of  their  debt, 
iaimes  Essays^  jus  tertii^  Position  3d,  8th  March  1750,  M'lntosh  against  Barbum.— 
5th  March  1760,  Campbell  against  Graham. 

The  interlocutor  of  Court  (22d  June  1810)  was,  "  Alter  the  interlocutor  reclaimed 
agiinst,  and  find  that  the  pursuers  have  not  procured  a  proper  title  to  insist  in  the 
action ;  therefore,  in  the  reduction,  assoilzie  the  defenders  \  and,  in  the  suspension,  find 
the  letters  oiderly  proceeded,  and  decern  accordingly." 


^0.  240.       F.C.  N.S.  L  720.    26  June  1810.     1st  Div.— Lord  Armadale. 

Duncan  Macallum  and  James  Nkilson,  Pursuers.— Jl  Jeffrey,  A  Mv/rray. 

Jamss  Laurie,  Defender. — J.  H.  M'Kmzie,  J.  Jardins. 

ArbitroHon, — Circumstances  in  which  arbiters  were  found  entitled  to  a  fee,  although 
there  had  not  been  any  stipulation  for  it  by  them  before  accepting  of  the  submission. 

Mr.  Laurie,  merchant  in  Glasgow,  contracted  with  Andrew  Brocket,  mason,  for 
building  certain  houses  in  Carleton  Place,  Glasgow ;  and  after  these  were  finished,  a 
dispute  arose  with  regard  to  the  extent  of  the  work  performed.  The  parties  entered 
into  a  submission  to  Duncan  Macallum  and  James  Neilson,  who  derived  their  sub- 
aistenee  principally  from  exercising  the  profession  of  measuring  the  work  of  builders, 
carpenters,  and  artificers.  There  was  no  express  stipulation  for  any  remuneration  for 
the  trouble  of  adjusting  and  settling  the  matter  submitted. 

Macallum  and  Neilson  accepted  of  the  sabmission  ;  and,  in  the  course  of  determin- 
ing it,  they  (as  was  said  by  them)  had  about  twenty  meetings.  They  themselves 
measured  the  work,  and  compared  it  with  the  plans,  estimates,  and  accounts ;  and  the 
writings  produced  for  their  consideration  consisted  of  about  64  in  number.  After 
having  pronounced  their  decree-arbitral  they  demanded  from  the  parties  a  fee  of 
twenty  guineas  for  their  trouble.  Andrew  Brocket  paid  his  share  of  it;  but  James 
Laorie  lefused,  on  the  ground  that  the  demand  was  not  warranted  by  law. 

The  arbiters  then  raised  an  action  before  the  Sheriff  against  James  Laurie,  conclud- 
ing that  he  *'is  justly  indebted  and  owing  the  pursuers  the  .sum  of  L.10,  10s.  sterling, 
being  the  defender's  half  of  the  sum  of  L.21  sterling,  charged  by  the  pursuers  for  their 
trouble  as  arbiters  in  a  submission  which  lately  depended  betwixt  the  said  James 
Laurie  and  Andrew  Brocket,  mason  in  Glasgow."  The  Sheriff  assoilzied  the  defender ; 
and  this  interlocutor  was  allowed  to  become  final. 

[TZL]  The  arbiters  then  pursued  a  reduction  of  this  decree  ;  but  the  Lord  Ordinary 
(28th  mkj  1807)  assoilzied  the  defender ;  and  the  Lords,  on  advising  a  petition  and 
answers  (23d  May  1809),  adhered. 

On  advising  another  petition  and  answers,  the  interlocutor  of  Court  (23d  November 
1809)  was,  *'  In  respect  that  the  subject  of  the  submission  in  question  is  connected  with 
the  profession  exercised  by  the  pursuers,  and  in  which  they  have  been  in  use  to  receive 
payment  for  their  trouble,  alter  the  interlocutor  reclaimed  against ;  sustain  the  reasons 
of  reduction ;  find  the  defender  liable  in  the  sum  of  L.10,  10s.  sterling  libelled,  with 
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ihe  interest  thereof  fiom  the  date  of  citation  in  the  Inferior  Court  action  till  paid ;  and 
decern." 

The  defender  reclaimed,  and  pleaded ; 

Isty  Arbiters  are  not  entitled  de  jure  to  any  fee  or  remuneration  for  their  trouble. 
This  is  a  matter  of  understood  law,  and  settled  by  many  authorities,  KUk,  voce  Recom- 
pence,  "No.  1.  Napier. — 12th  January  1738,  Blair  against  Gibb. — 13th  June  1798, 
Montgomery.  From  all  the  authorities  which  treat  of  this  branch  of  law,  it  is  dear 
that  no  remuneration  is  understood  to  be  due.  In  L.  1,  Pandect,  de  recep.  Arbit,  from 
.which  it  is  derived  into  the  law  of  Scotland,  arbitration  is  considered  to  be  a  sort  of 
public  function,  resembling  that  of  a  judge,  and  distinguished  from  ordinary  labour,  for 
which  hire  may  be  exacted  from  the  employer,  and  in  the  performance  of  which  dili- 
gence may  be  exacted  from  the  labourer.  It  is  expressly  provided  that  an  arbiter 
cannot  be  compelled  to  accept  of  the  office,  which  shews  it  was  regarded  aa  a  kind  of 
public  function  like  tutory,  &c. ;  and  having  accepted  the  office,  the  only  obligation 
Imposed  on  him  is  to  give  out  his  decree.  No  rules  or  obligations  are  laid  down  either 
as  to  the  diligence  for  which  he  is  liable,  or  the  recom pence  to  which  he  is  entitled.  In 
the  Reg.  Mag.  b.  2,  chap.  1,  et  seq.  and  in  Balfour^  p.  411,  the  civil  law  is  almost 
exactly  copied ;  statute  1426,  ch.  87,  affords  a  similar  inference,  and  all  the  authoritiee 
coincide  in  laying  down  these  doctrines. — St.  Dec.  6th  Jan.  1 670,  Ersk,  p.  808. — Madc^ 
p.  291. — Bank.  vol.  i.  p.  453. 

The  principle  recognised  by  these  authoritiee  is  in  itself  reasonable  and  expedient, 
because  the  function  of  an  arbiter  differs  substantially  from  that  of  any  other  man- 
datory. The  parties  must  submit  to  his  decree  without  any  inquiry  into  its  justice. 
He  is  not  liable  in  diligence,  cannot  be  controlled  by  his  employers,  and  neither  is 
bound  to  produce,  nor  is  able  to  produce  vouchers  of  trouble  taken.  The  decree  may  or 
may  not  be  the  production  of  ingenuity  and  labour.  Every  thing,  therefore,  is  wanting 
which  is  essential  to  authorise  a  charge  for  labour,  control  in  its  performance,  and  afford 
certain  evide^nce  of  its  amount,  at  the  requisition  of  the  employer. 

2(2,  No  exception  to  the  general  principle  of  law  can  arise  from  the  arbiters  being 
called  on  to  exercise  their  professional  knowledge  in  the  performance  of  them.  In  fact 
an  arbitration  is  in  all  cases  the  result  of  the  confidence  of  the  parties  in  the  skill  of  the 
arbiter  touching  the  matter  submitted.  The  skill  of  a  measurer  does  not  deserve  le- 
mutieration  more  than  the  skill  of  a  lawyer,  physician,  farmer,  or  that  of  any  other 
department  of  science  or  labour,  and  the  arbiter  is  presumed  to  [722]  exercise  the  skill 
which  he  possesses  in  the  function  which  he  has  undertaken.  In  the  most  frequent  of 
all  arbitrations,  those  to  lawyers,  it  never  was  held  that  they  were  entitled  to  a  fee, 
although  their  labour  therein  is  as  strictly  professional  as  that  exercised  in  the  present 
instance.  Whether  it  be  legal  to  stipulate  a  fee  before  accepting  the  submission  is  not 
the  question.  It  is  admitted  that  no  such  stipulation  intervened  on  this  occasion.  If 
a  stipulation  of  that  sort  had  Intervened,  it  would  have  fixed  also  the  amount  of  the  fee, 
and  probably  the  nature  of  the  arbiters'  duty.  But  the  parties  have  left  that  untouched, 
and^made  no  such  stipulation.  In  England  such  a  stipulation  is  effectual ;  yet,  without 
it,  an  arbiter  has  no  right  to  a  fee,  Comyn  on  Contracts,  vol.  2,  p.  388. 

The  pursuers  answered : 

I.  The  general  principle  of  law  cannot  be  admitted  without  limitation.  The  right 
of  an  arbiter  to  exact  a  pecuniary  reward  for  trouble,  no  doubt,  is  not  competent  in  all 
cases,  and  is  not  inseparable  from  the  office.  But,  on  the  other  hand,  it  is  not  neces- 
sarily a  gratuitous  office  ;  and  it  is  not  illegal  to  claim  remuneration,  either  when  it  is 
directly  stipulated,  or  when  there  was  satisfactory  evidence  that  it  is  in  the  view  of  aU 
the  parties.  From  the  silence  of  authority  with  respect  to  remuneration,  all  that  can 
be  drawn  is  that  it  was  not  considered  a  necessary  part  of  the  contract 

II.  The  general  principles  being  so  understood  and  limited,  there  will  be  found 
abundant  grounds  for  concluding,  that  remuneration  is  due  under  the  principle  of  law  of 
implied  obligation  or  tacit  contract.  Under  this  principle,  the  greater  part  of  the  busi- 
ness of  life  is  conducted  ;  and  under  it,  the  transactions  are  more  numerous  than  under 
express  and  declared  stipulations.  In  all  situations,  where  skill  and  labour  are  required, 
and  employed  in  the  service  of  any  one,  recompence  is  presumed  to  be  due,  and  to  have 
been  in  view  of  the  parties.  The  professional  labour  and  skill  of  the  arbiters  seem  to 
have  been  peculiarly  in  view  of  the  parties  in  this  instance.    To  perform  justly  their 
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doty  as  arbitere,  it  was  necessary  to  measure  the  whole  work  done,  and  to  examine  its 
conespondence  with  the  plans  and  contracts,  and  the  sufficiency  of  its  execution.  There 
must  have  been  in  view,  therefore,  not  only  the  integrity  and  discernment  of  the 
aibiters,  which  in  the  eye  of  law  is  the  inductive  cause  of  every  submission,  but  also  the 
exercise  of  their  professional  labour,  which  was  the  motive  inductive  of  the  submission 
in  the  present  instance.  The  inequality  of  the  situations  in  life  of  the  arbiters  and  the 
pursuer  preclude  the  idea  of  a  gratuitous  request.  If  the  arbiters  had  employed  others 
to  measure  the  extent,  and  compare  the  execution  of  the  work,  all  this  must  have  been 
defrayed  by  the  parties.  But  what  difference  does  it  make,  that  this  labour  is  per- 
formed by  themselves  ?  The  benefit  derived  by  the  pursuer  was  the  same,  where  the 
parties  are  all  in  equal  situations  in  life,  rendering  a  gratuitous  request  reasonable  and 
probable ;  and  where  th^  arbiter  is  selected  for  his  judgment,  integrity,  and  acuteness, 
qualities  for  which  the  law  presumes  no  pecun-  [723]  -iary  recompence  to  be  due,  a  sub- 
mission may  be  considered  as  gratuitous.  But  where  the  arbiter  is  in  an  iixferior  situar 
don  of  life,  rendering  such  a  request  improbable  and  unreasonable ;  where  he  is  selected 
for  his  skill  in  a  department  of  labour,  from  which  he  draws  daily  subsistence,  and  that 
labour  and  skill  are  exerted  in  the  performance  of  the  submission,  then  there  is  no 
reason  for  excluding  the  principle  of  implied  contract  from  this  species  of  transaction, 
nor  is  there  any  ground  for  holding  it  inapplicable  to  this  more  than  any  other  i^ecies  of 
mandate. — Ersk.  b.  3,  tit.  3,  s.  131. — Bankt. 

A  considerable  difference  of  opinion  prevailed  on  the  Bench. 

Two  of  the  Judges  expressed  doubts  with  respect  to  the  general  principle  of  law, 
in  which  the  duty  of  arbiters  was  said  in  all  cases  to  be  gratuitous ;  and  observed, 
that  the  rule  was  inexpedient,  had  been  adopted  on  insufficient  grounds,  and  perhaps 
rested  on  no  other  authority  than  the  obiter  dictum  of  Lord  Kilkerran — that  cases,  no 
doubt,  might  be  figured  where,  from  considerations  palpably  different  from  those  arising 
from  the  professional  qualifications  of  the  arbiter,  a  person  undertaking  that  office,  for 
once  in  his  life,  might  not  be  considered  to  be  entitled  dejure  to  a  recompence ;  but  in 
all  other  cases  it  would  appear  that  there  was  no  good  reason  for  excluding  the 
pnnciple  of  law  by  which  recompence  was  awarded,  where  labour  was  bestowed  or 
employed. 

The  Lord  Prendent  observed  that  he  had  always  considered,  that  the  office  of 
an  arbiter  was  gratuitous,  and  that  action  was  not  competent  for  a  recompence  for  the 
performance  of  that  honourable  function.  He  had  always  considered  it  in  so  far  to 
resemble  the  offices  of  tutory  and  curatory ;  with  this  exception,  that  while  in  these 
offices,  it  was  illegal  to  stipulate  for  a  recompence,  it  was  in  the  power  of  arbiters, 
before  undertaking  their  office,  legally  to  make  such  a  stipulation.  Under  this  limitar 
tion,  he  understood  it  to  be  a  fundamental  principle  of  law,  established  by  the  con- 
current opinion  of  the  Bench,  the  Bar,  and  all  practitioners,  that  action  did  not  lie 
for  an  arbitet^s  fee.  Where  a  principle  of  law  was  so  deeply  rooted,  and  so  univer- 
sally established,  it  was  unnecessary  to  enquire  into  its  grounds,  and  most  dangerous 
to  overturn  or  supersede  its  authority  upon  views  of  expedience.  The  introduction  of 
arbitration  seemed  to  be  coeval  with  the  foundation  of  our  law,  and  so  long  it  had 
nniformily  been  held  a  gratuitous  and  honourable  function.  No  evil  or  inconvenience 
had  been  felt  to  arise  from  the  principle ;  the  general  rule  was  established  on  sound 
principles  of  reason.  The  qualities  for  which  an  arbiter  was  selected,  integrity, 
impartiality,  and  ability  did  no  admit  of  pecuniary  recompence.  The  labour  or 
trouble  exerted  by  him  did  not  admit  of  being  ascertained  or  enquired  into  by  the 
party  by  whom  the  recompence  or  hire  was  to  be  paid  ;  and,  therefore,  there  was 
wanting  what  was  necessary  in  all  demands  for  recompence,  the  means  of  estimating 
and  controlling  the  nature  and  amount  of  the  labour  for  which  it  was  demanded.  It 
was  impossible  to  draw  any  clear  and  palpable  distinction  between  arbitra-  [724]  -tions 
offered,  and  undertaken  from  considerations  of  professional  skill,  and  those  from  other 
considerations,  and  no  such  distinction  was  known  in  practice.  Innumerable  arbitra- 
tions had  been  in  former  times,  and  were  daily  submitted  to  gentlemen  of  the  Bar, 
who  exercised  their  profession  for  gain ;  and  it  must  consist  with  the  personal  experi- 
ence of  many  of  the  Judges  while  at  the  Bar,  as  well  as  with  that  of  present  practi- 
tioners, that  in  these  arbitrations  the  fee  was  frequently  withheld,  although  as  fully 
expected,  and  although  the  skill  and  labour  of  the  arbiter  were  as  purely  and 
exclufliyely  professional  as  in  the  present  instance.  In  all  these  cases,  no  action  bad 
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ever  been  pursued  before  the  Court ;  and  the  acquiescence  of  the  parties  proved  in  an 
eminent  degree  the  rule  of  law  to  be  universally  known  and  observed  in  practice. 

The  general  rule  being  so  distinct  and  well  established,  it  was  in  the  power  of 
the  parties  to  avoid  its  operation,  by  expressly  stipulating  the  amount  of  their  recam- 
pence  before  accepting  of  the  submission ;  this  expedient  had  not  been  adopted,  and 
the  case  was  left  to  be  governed  by  the  general  rule.  On  these  grounds  his  Loidship 
was  for  returning  to  the  first  interlocutor. 

Lord  Armadale  delivered  his  opinion  to  the  same  purpose. 

A  majority  of  the  Judges,  however,  nearly  adopted  the  argument  of  the  puisDsn^ 
and  were  of  opinion,  that  in  the  special  circumstances  of  the  case,  and  situation  of 
the  parties,  it  must  have  been  understood  on  both  sides,  that  the  arbiters  weie  to 
be  recompenced  for  their  labour ;  that  the  labour  required  of *them  in  performing  their 
duty  under  the  submission  was  so  peculiarly  professional,  that  they  must  have  been 
selected  from  that  circumstance  alone ;  that  they  were  not  in  such  a  situation  in  life 
as  to  render  it  possible  or  probable  for  them  to  have  entertained  the  intention  of 
giving,  or  for  the  defender  to  have  expected  to  have  obtained  their  labour  gratuitously 
in  the  matter  submitted,  and  that  the  defender  could  not  be  permitted  to  resile  from 
the  unequivocal  understanding  of  all  the  parties. 

The  Lords  (26th  June  1810)  adhered. 


No.  241.         F.C.  N.S.  I.  725.     26  June  1810.     2nd  Div.— Lord  Newton. 

David  Mutrib,  Petitioner. — Fc/rsyth. 

Servitude, — A  servitude  ne  luminibvs  offldatur,  constituted  by  a  writing  not  holograph, 
nor  tested,  found  to  be  good  against  singular  successors. 

James  Reid,  wright  in  Glasgow,  was  proprietor  of  several  building  steadings  in  St. 
Enoch's  Square,  and  on  one  of  these  he  built  a  house  of  three  storeys,  and  divided  the 
ground  behind  it  into  two,  by  a  wall  at  right  angles  from  the  house. 

On  19th  November  1785,  he  sold  the  two  under  storeys,  and  the  north  half  of  the 
back  ground  to  the  Miss  Napiers,  who  were  infeft  therein,  on  the  25th  of  that  month, 
and  the  infeftment  recorded. 

On  4th  December  1787,  he  sent  the  Miss  Napiers  a  letter  not  written  by  himself 
and  not  tested  nor  subscribed  before  witnesses,  in  these  terms :  "  I  hereby  promise,  that 
I  shall  not  erect  on  the  back  ground  of  the  house  lately  disponed  by  me  to  you,  any 
buildings  that  may  injure  the  light  of  your  back  room ;  and  that  when  I  dispone  the 
said  ground,  I  shall  insert  in  the  disposition  a  restriction  to  that  purpose ;  this  I  should 
have  mentioned  and  guarded  against  particularly,  in  the  disposition  to  you,  but  in  the 
hurry  in  which  it  was  drawn,  it  was  omitted.  This  is  declaring  that  the  cellar  at 
present  on  the  back  ground  shall  not  be  built  any  higher  than  at  present,  so  as  not  to 
injure  the  said  lights ;  and  I  reserve  liberty  to  build  a  stable  on  the  ground  to  the  west 
of  the  said  cellar,  not  to  exceed  seven  feet  in  height  within  side  walls.     I  am,"  &c 

"  (Signed)        Jas,  Rsro." 

The  Miss  Napiers  sold  this  property  to  Dr.  King  of  Glasgow,  by  disposition  dated 
16th  and  17th  November  1808. 

James  Beid  granted  at  different  times  two  heritable  bonds  over  the  other  half  of  this 
steading  and  back  ground.  One  of  these  bonds  was  prior  in  date  to  the  disposition  to 
the  Miss  Napiers ;  and  the  disposition  contained  in  it  was  declared  to  be  irredeemable, 
if  the  debt  was  not  paid  by  Martinmas  1785. 

This  bond  came  into  the  person  of  John  Duguid;  and  on  13th  July  and  7th 
October  1794,  the  trustee  of  Reid,  who  was  then  bimkrupt^  sold  the  property  to  Mr. 
Duguid. 

[726]  These  rights  came  by  progress  into  the  person  of  the  petitioner,  who  was 
infeft,  18th  November  1799. 

The  condition  which  Mr.  Beid  had  become  bound  to  insert  in  the  rights  of  this  part 
of  the  property  was  omitted  in  the  whole  of  them. 

In  1809,  the  petitioner  having  begun  to  raise  the  cellar  which  stood  on  his  hack 
ground  some  feet  higher,  was  interrupted  by  an  application  to  the  Dean  of  Guild  of 
Glasgow,  at  the  instance  of  Dr.  King,  proprietor  of  the  two  under  storeys,  and  the  other 
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half  of  the  back  groond,  on  the  footing  that  it  would  block  up  his  window,  that  from 
the  appearance  of  the  subjects  such  a  servitude  must  naturally  have  been  presumed,  to 
have  been  in  the  view  of  all  parties,  and  that  it  was  contrary  to  the  terms  of  Mr.  Reid's 
letter  to  the  Miss  Napiera 

The  Dean  of  Guild  having  granted  the  prayer  of  the  petition,  the  case  was  brought 
into  this  Court  by  advocation;  and  Lord  Newton,  Ordinary  (5th  June  1810),  pro- 
nomiced  this  interlocutor :  "  Finds  that  as  the  area  behind  the  tenement,  now  belonging 
the  under  storey  to  the  defender,  and  the  upper  storey  to  the  pursuer,  did  originally 
pertain  to  James  Beid  their  common  author,  and  was  in  reality  a  part  and  pertinent 
of  that  tenement)  it  must  be  presumed,  that  when  a  partition  came  to  be  made  of  the 
aaid  back  area,  between  the  two  storeys  of  the  tenement  now  belonging  to  the  parties, 
the  same  mnst  have  been  done  under  an  implied  condition,  that  nothing  was  to  be  built 
thereon  which  should  darken  the  windows,  or  materially  injure  either  of  the  said 
storeys ;  and  as  Miss  Napiers,  the  respondents  authors,  actually  obtained  a  letter  from 
James  Beid  to  that  purpose,  adheres  to  the  former  interlocutor.'' 

The  defender  reclaimed,  and  pleaded  : 

That  every  proprietor  had  the  unlimited  use  of  his  own  property,  when  not  exerted 
m  emvlationem.~Er8k.  b.  ii.  tit.  1,  s.  2,  tit.  9,  s.  10— 33.— 12th  May  1808,  Glasford 
against  Astley,  unless  there  is  a  servitude  over  it.  But  negative  servitudes  cannot  be 
established  without  a  written  title,  and  the  missive  letter  in  question  cannot  be  con- 
sidered in  that  light,  because  it  is  not  holograph  nor  tested ;  and  even  holograph  writ- 
bgs  don't  prove  their  own  date.  For  any  thing  that  appears,  the  letter  may  have  been 
written  long  after  Beid  was  divested  of  both  the  lots  of  ground  ;  and  to  sustain  such  a 
document  as  evidence  of  a  servitude  over  landed  property  would  open  a  way  for  the 
most  iniquitous  and  fradulent  contrivances. 

The  Court  (26th  June  1810),  on  the  grounds  taken  in  the  case  of  Gray  against 
Fergnsson,  31st  January  1792,  refused  the  petition  without  answers. 


No.  243.    F.C.  N.S.  I.  728.     3  July  1810.     2nd  Div.— Lords  Meadowbank  and  Newton. 

The  Bight  Hon.  Euzabeth  Lady  Forbes,  Pursuer. — Dean  of  Faculty  Boss, 

Cathcart,  Forbes. 

Adah  Hunter  and  Bobert  Taylor,  Defenders. — Clerk,  Cranstoam,  Moricrieffy 

aiid  T.  J,  Millar. 

Service  of  Heirs, — A  disponee  infef t  in  an  estate  is  not  entitled  to  appear  in  the  general 
service  of  a  person  claiming  to  be  heir-male  and  of  line  to  a  former  proprietor  of 
the  estate. 

Elizabeth  Hunter,  Lady  Forbes,  was  infeft  in  the  estate  of  Polmood  in  virtue  of 
titles  flowing  from  Thomas  Hunter  of  Polmood  who  died  in  1765. 

Adam  Hunter  having  got  himself  served  heir-male  of  line,  tailzie,  and  provision  to 
Robert,  a  fonner  proprietor  of  the  estate,  instituted  an  action  of  reduction  of  the  titles 
imder  which  Lady  Forbes  held  it. 

Luly  Forbes  on  her  part  brought  a  reduction  of  the  service,  and  an  interlocutor  was 
pronounced  by  Lord  Meadowbank,  reducing  it  on  the  ground  of  certain  irregularities ; 
and  a  petition  having  been  presented  against  the  interlocutor,  the  matter  was  allowed  to 
drop  without  any  further  decision. 

In  the  meantime,  the  reduction  at  the  instance  of  Adam  Hunter  having  been  sisted 
till  the  counter  process  should  be  determined  fell  asleep. 

After  some  time,  Adam  Hunter  conceiving  that  his  object  would  be  more  easily 
attained  by  beginning  of  new,  purchased  a  new  brieve  with  the  view  of  obtaining  a 
service  before  the  macers,  and  he  presented  three  several  claims ;  1st,  as  heir-male  and 
of  line,  at  least  heir-male  in  general,' to  Bobert  Hunter,  formerly  of  Polmood;  2dly,  as 
heir  of  line  in  general  through  one  line  of  propinquity  in  the  female  line ;  3dly,  as  heir 
of  line  through  another  female. 

Bobert  Taylor  also  appeared  before  the  macers  and  presented  a  claim  as  heir  of  lii^e 
in  general  to  the  same  Bobert  Hunter,  and  the  brieves  were  conjoined. 
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Thereafter,  Lady  Forbes,  urged  that  she  had  a  title  to  appear  as  objector  in  this 
conjoined  service,  and  upon  a  debate,  this  interlocutor  was  pronounced  (28th  May 
1810).  "The  macers  having  considered  the  debate,  and  having  advised  with  thdr 
assessors,  in  respect  that  Lady  [729]  Forbes  does  not  lay  claim  to  the  title  of  heir-male, 
or  heir  of  line,  to  Robert  Hunter,  and  of  consequence  neither  has,  nor  can  have  a  com- 
peting brieve,  find  that  she  cannot  be  allowed  to  obtain  a  term  for  probation  in  opposi- 
tion to  Adam  Hunter's  service  in  these  characters,  or  in  the  conjoined  services,  and 
refuse  to  comply  with  the  motion  made  by  her  to  that  effect ;  and  further  find,  that 
Lady  Forbes  has  no  title  to  enable  her  to  appear  as  an  objector,  and  maintain  any 
opposition  in  said  conjoined  services  to  the  Court." 

Lady  Forbes,  the  disponee,  reclaimed  and  pleaded. 

That  as  she  would  be  entitled  to  reduce  these  services  when  completed,  if  they 
should  be  erroneous,  in  equity  at  least,  she  must  be  equally  entitled  to  appear  and 
object  j  and  it  does  not  appear  that  our  law  writers  any  where  lay  it  down  that  no 
person  is  entitled  to  appear  in  a  service  unless  he  holds  a  competing  brieve. — Stair,  b. 
iii.  tit.  3,  s.  33,  and  Bankton,  b.  iii.  tit  3,  s.  3,  from  the  manner  in  which  they  speak, 
shew,  that  under  the  expression  "  those  having  interest,"  they  conceived  to  be  included, 
all  who  preferring  no  claim  to  the  representation  of  the  deceased,  have  no  competing 
brieve  ;  but  having  possession  of  the  lands,  to  which  the  claimant  wishes  to  be  served, 
by  virtue  of  a  disposition,  have  an  interest  to  prevent  any  service  from  being  obtained, 
which  is  to  be  made  a  til^e  for  evicting  the  property  :  And  accordingly  decisions  have 
been  pronounced  to  that  effect,  20th  July  1733,  Sir  James  Suttie  against  Duke  of 
Grordon. — 25th  November  1761,  Douglas  against  Duke  of  Hamilton  and  Earl  Selkidc^ 
— 9th  March  1805,  Alexander  against  Mark  and  M'Kie  ;  and  even  in  the  present  case 
the  petitioner  was  allowed  to  appear,  11th  July  1806,  see  also  Hth  February  1806,  Kerr 
against  Sir  James  Innes  and  General  Kerr. 

It  can  make  no  difference  here  that  the  claimants  have  modified  their  claims  to  be 
heirs-male-general,  or  heirs  of  line,  instead  of  heirs  of  tailzie  and  provision,  for  such 
service  will  not  be  enough  to  found  a  reduction.  It  must  be  followed  out  by  a  spedal 
service,  and  it  is  quite  clear  that  the  only  reason  for  limiting  the  claims  at  present  is,  if 
possible,  to  get  rid  of  the  disponee's  opposition. 

The  reason  why  it  is  held  that  a  disponee  who  does  not  claim  the  character  of  heir 
to  his  predecessor  is  not  in  general  entitled  to  appear  in  a  general  service  to  him  is,  that 
such  a  service  only  establishes  a  general  character  of  propinquity  which  the  disponee 
does  not  claim,  and  has  no  immediate  interest  to  interfere  with  till  it  be  used  against 
him,  but  here  one  of  the  claimants  has  already  used  his  claim  against  the  disponee,  as  it 
is  in  fact  a  step  in  the  process  of  reduction  already  in  Court  which  has  been  sisted  till 
he  makes  out  a  title  to  insist.  Whether  he  begins  his  operation  in  this  way  by  a 
general  service,  or  by  a  special  one,  they  are  both  links  in  the  same  chain,  which  it  is 
hoped  is  to  connect  him  with  the  disponee's  estate,  and  drag  it  from  her ;  and  she  is 
surely  entitled  to  watch  over  the  materials  and  formation  of  every  link  which  is  to  have 
such  potent  effects. 

[730]  The  claimants  answered ; 

That  there  were  here  two  general  services  competing  j  and  that  the  disponee  could 
neither  lay  claim  to  any  similar  character,  nor  pretend  that  such  services  could  in  any 
degree  infringe  upon  her  right ;  all  that  she  could  say  was,  that  she  had  a  consequential 
interest,  and  that  eventually,  the  heir  general  of  line  to  Robert  Hunter,  might  have  it  in 
his  power  to  disturb  her  in  the  possession  of  the  estate :  Surely  that  affords  no  ground 
for  preventing  the  claimants  from  establishing  their  legal  character,  even  if  they  are  to 
attain  no  benefit  by  it;  but  for  any  thing  she  can  know,  it  may  be  attended  with 
important  advantages,  altogether  independent  of  her  rights ;  there  may  be  titles  of 
honour  depending  on  it,  or  there  may  be  other  estates  besides  the  one  held  by  the 
disponee,  which  the  successful  claimant  may  acquire  right  to  by  this  service. 

The  brieve  of  succession,  is  not  a  pleadable  brieve,  or  in  other  words,  is  not  the 
ground  work  of  any  action  of  right  in  which  parties  having  interest  more  or  less  remote, 
must  be  called  and  admitted  to  appear  as  defenders.  The  immediate  effect  of  the 
procedure  under  a  brieve  of  this  kind,  and  the  result  of  the  verdict  of  the  assize,  are, 

^  Not  reported. 
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not  to  decree  to  the  claimant  the  right  of  property  or  poasesaion  in  any  particular 
subject,  but  solely  to  ascertain,  that  he  is  the  individual  to  whom  a  particular  character 
and  description  belong.  The  legal  rights  connected  with  that  character,  and  the 
▼indication  of  those  rights,  are  left  to  the  subsequent  operation  of  the  common  law,  and 
must  become  the  subject  of  discussion  in  an  ordinary  action.  From  aU  this,  it  naturally 
follows,  that  as  the  only  proper  subject  of  enquiry  in  the  service,  is  the  matter  of  fact, 
whether  or  not  the  claimant  be  really  the  individual  that  he  alledges ;  so  the  only 
proper  ground  for  opposing  such  a  claim,  or  of  objecting  to  the  service,  must  be  that 
the  objector  has  a  preferable  right  to  that  character  or  description. 

In  a  general  service,  there  is  in  truth  nothing  more  to  be  ascertained,  than  the  naked 
fact  of  propinquity,  and  that  is  a  fact  in  the  investigation  of  which  those  only  can  have 
a  legal  right  to  engage,  who  allege  that  they  themselves  are  entitled  to  the  character 
of  nearest  and  lawful  heir  of  the  deceased.  Such  an  allegation  is  in  the  present  case 
made  by  each  of  the  claimants.  But  Lady  Forbes  makes  no  such  allegation,  and 
consequently  can  have  no  right  to  appear. 

Accordingly,  all  the  cases  quoted  on  the  other  side  related  to  special  services,  except 
the  precedent  attempted  to  be  drawn  upon  this  case,  but  that  proceeded  from  consent ; 
and  in  Robson  against  Laurie  and  Gorrie,  22d  January  1799,  it  was  found  that  no 
person  has  a  right  to  appear  in  a  general  service,  who  makes  no  claim  to  the  same 
character  himsefi. 

At  the  advising,  Lord  Meadowhank  said,  that  Lord  Newton  and  he,  the  assessors  to 
the  macers,  had  doubted  very  much  as  to  the  decision  which  ought  to  be  given ;  and 
had  pronounced  the  interlocutor  complained  of,  more  with  the  view  of  bringing  the  matter 
speedOy  under  [731]  the  consideration  of  the  Court,  than  from  any  complete  conviction 
of  its  being  well  founded  in  law. 

That,  in  point  of  principle,  he  would  rather  be  for  altering  the  interlocutor  complained  of. 
That  in  the  case  of  a  special  service,  there  could  be  no  doubt  that  the  disponee  was 
entitled  to  appear  and  cross  question  the  witnesses. 

That,  however  our  forms  may  have  altered  in  the  course  of  time,  he  conceived  all 
services  to  be  in  one  respect  special,  for  they  were  intended  at  their  origin  merely  for 
the  purpose  of  filling  up  fees. 

That  a  general  service  was  not  essentially  different  from  a  special  one ;  that  it  was 
just  a  part  of  the  special  service ;  that  it  was  a  custom  which  appeared  to  have  been 
introduced  into  the  law  by  degrees  of  stopping  short  at  the  two  first  heads  of  the 
service;  and  that  being  the  case,  there  could  be  no  good  grounds  for  preventing  an 
appearance  at  the  two  first  heads,  which  would  have  been  quite  competent  had  the 
whole  been  in  question;  and,  therefore,  he  was  for  altering  the  interlocutor,  and 
permitting  the  disponee  to- cross  examine  the  witnesses  for  the  claimants. 

Lord  Newton  said — That  according  to  the  acknowledged  distinction  between 
pleadable  and  not  pleadable  brieves,  it  was  clear  that,  in  the  latter  case,  it  was  incom- 
petent for  any  person  to  appear  and  cite  witnesses  who  had  no  competing  brieve ;  and 
he  was  rather  inclined  to  find,  that  in  the  case  of  a  general  service,  a  third  party,  though 
holding  under  separate  titles,  could  not  even  appear  and  put  cross  questions  to  the 
witnesses  called  by  the  claimants. 

Lord  Judiee-Clerk  said — ^That  we  have  gradually  allowed  the  forms  of  the  law  to 
relax  as  to  the  brieve  of  succession.  That  originidly  there  was  no  service,  but  the 
special  service;  and  that  formerly  when  the  question  of  propinquity  merely  was  in 
agitation,  it  was  not  the  custom  to  do  it  by  a  brieve,  but  by  means  of  a  special  precept 
from  the  Crown,  granted  on  the  ground  that  the  ancestor  was  disseised,  and  that  there 
was  no  property  to  which  the  party  could  serve  heir. 

That  when  what  is  now  called  a  general  service  was  introduced,  use  was  made  of 
just  the  same  brieve  which  would  have  been  used  in  a  special  service ;  and  that  it  could 
only  be  known,  when  the  case  came  before  the  inquest,  whether  the  claimant  meant  to 
limit  his  claim  to  the  two  first  heads  of  the  brieve,  or  to  proceed  to  a  special  service  in 
certain  lands.  That  unquestionably  persons  holding  lands  or  heritable  property,  which 
would  or  might  be  affected  by  the  special  service,  were  entitled  to  attend  for  their 
own  interest,  although  the  brieve  of  succession  is  a  not  pleadable  brieve,  and  to  offer 
any  objections  which  they  could  verify  instanter — ^and  that  it  was  very  difficult  to  see 
any  principle  upon  which  they  should  be  obliged  to  remain  silent  merely  because  the 
claimant  choae  to  stop  short  in  the  middle  of  his  brieve. 
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That,  in  this  case,  the  claim  was  preferred  with  the  avowed  intentioiL  of  insisting 
against  the  petitioner,  and  evicting  her  estate — that  she  had  therefore  a  most  substantial 
interest  in  watching  over  the  depositions  of  the  witnesses,  and  at  the  least  of  pnttii^ 
cross  interrogatories.  That  the  [732]  derivation  of  the  general  service  from  the  special 
also,  upon  principle,  gave  her  a  legal  title,  and  that  the  interlocutor  ought  to  be  altered, 
unless  the  claimants  agreed  that  their  service  should  not  be  used  as  an  instrument 
against  her  :  That  would  destroy  her  interest,  without  which  her  title  could  not  remain. 

Lord  Eobertson  said — ^That  upon  a  consideration  of  those  legal  principles,  by  which 
all  services  have  always  been  and  still  ought  to  be  regulated,  he  was  quite  satisfied  that 
the  interlocutor  of  the  Lords  assessors  was  right. 

That  the  brieve  of  service  was  not  a  pleadable  brieve,  and  that  no  person  had  ever 
been  permitted  to  appear  who  had  not  a  direct  and  immediate  interest  in  the  subject  to 
be  taken  up. 

That  no  doubt,  in  a  special  service,  a  person  who  has  or  who  pretends  to  have  a  feudal 
right  to  the  subject  to  be  taken  up,  is  permitted  to  appear  without  a  competing  brieve, 
because  a  special  service  creates  a  direct  interest  in  the  subject,  and  an  immediate  attack 
is  made  upon  himself ;  but  that  a  mere  eventual  interest  was  not  enough  to  entitle  any 
person  to  appear  even  in  a  special  service. 

That  a  general  service  stood  upon  a  very  different  footing ;  that  nothing  but  a  com- 
peting brieve  could  give  a  pretence  for  appearing  in  it :  That  the  object  there  was  merely 
to  vest  the  abstract  character  of  heir  to  the  deceased  ;  and  not  to  attack  any  particular 
subject  which  may  have  belonged  to  him :  That  there  were  many  things  which  might 
be  taken  up  in  that  way,  which  none  but  a  competitor  for  the  same  character  of  heir 
could  have  a  pretence  to  claim,  such  as  titles  of  honour,  a  different  estate,  &c.  and  that 
a  remote  eventual  interest,  such  as  an  allegation  that  the  establishment  of  that  character 
might  enable  the  claimant  thereafter  to  commence  an  attack  upon  the  objector's  title  to 
such  or  such  a  subject,  was  not  a  sufficient  reason  to  prevent  the  claimant  from  acquiring 
those  other  benefits  which  he  might  have  in  view  by  establishing  his  character. 

That  consequently,  while  Lady  Forbes  had  certainly  a  clear  interest  to  prevent  any 
person  from  acquiring  that  character,  which  would  enable  him  to  attack  her  rights  to 
the  estate  of  Polmood,  she  had  no  legal  title  to  interfere  with  the  acquisition  of  dioee 
other  rights,  unless  she  could  say,  that  she  had  that  character  herself,  and  produced  a 
competing  brieve,  or  unless  she  could  show  a  gift  of  idtimtLs  hoeres  in  her  favour. 

Lords  Polkemmet  and  GlerUee  having  expressed  their  opinions  to  the  same  effect : 

The  Court  (3d  July  1810)  adhered. 

[Cf.  Graham  v.  Graham,  13  D.  128.] 


No,  244.         F.C.  N.S.  I.  733.     5  July  1810.     2nd  Div.— Lord  Robertson. 

Robert  Auld,  Pursuer. — Clerk,  G.  J.  Bell,  et  Forsyth. 
William  Eiddkll,  Defender. — Gillies  et  Millar, 

Compensation — Retention, — A  party  found  entitled  to  refuse  to  purge  an  incumbrance 
upon  an  estate  which  he  had  sold,  or  to  pay  damages  therefor,  till  he  received  pay- 
ment of  a  liquid  debt  due  to  him  by  the  purchaser,  arising  out  of  a  separate  transaction 
posterior  to  the  sale. 

In  1790,  William  Biddell  infeft  his  wife  in  a  liferent  in  certain  subjects  in  Gla^v- 
The  infef tment  was  regularly  recorded. 

On  30th  November  1799,  he  sold  these  subjects  to  Robert  Harris.  The  price  was 
to  be  paid  in  four  years  from  the  time  of  the  purchase ;  and,  in  the  meantime,  was 
declared  to  be  a  burden  on  the  property ;  of  the  same  date,  Harris  granted  a  bond  for 
the  price,  and  in  1805,  the  defender  received  payment  from  a  third  party,  to  whom  he 
assigned  the  bond  and  obligation. 

After  the  sale,  and  before  he  received  the  price,  the  defender  advanced  various  sams 
to  Harris,  to  the  amount  of  L.200 ;  and  after  receiving  the  price,  the  debt  was  increased 
by  other  advances  to  L.326,  which  was  vouched  by  three  bills  of  exchange. 

Harris  became  bankrupt ;  and  Auld  the  trustee  on  his  estate,  and  under  the  allega- 
tion which  in  law  he  was  not  entitled  to  make,  as  the  infeftnient  in  favour  of  Bidddl's 
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wife  was  reoordSiy  that  the  purchase  had  heen  made  by  Harris  sub  ignorantia  faeti^ 
brought  an  action  against  Riddell  to  compel  him  to  purge  the  incumbrance.  The  wife 
refused  to  renounce  her  liferent ;  and  the  question  of  course  resulted  into  a  demand  for 
a  pecuniary  equivalent 

Riddell  professed  his  readiness  to  comply  with  this  demand ;  but  pleaded,  that  he 
was  entitled  to  compensate  it  pro  tanio  with  the  money  [734]  due  to  him  by  Harris,  or, 
at  least,  that  he  had  a  right  to  retain  the  one  till  he  should  be  satisfied  as  to  the  other. 

The  case  came  before  Lord  Robertson  by  advocation  from  the  Magistrates  of  Glasgow, 
who  had  repelled  the  defences. 

The  defender  ai^ed,  on  the  general  principles  of  compensation,  that  holding  liquid 
docoments  of  debt  against  the  bankrupt,  which  were  lodged  in  his  hands,  and  due  to 
iiim  before  any  legal  demand  was  made  against  him,  he  was  entitled  to  set  off  the  one 
against  the  other,  and  could  not  be  compelled  to  pay  the  damages  consequent  on  his 
fulnre  to  purge  the  encumbrance  on  any  other  terms ;  and  that  this  rule  of  law  applied, 
and  was  inforced  in  practice,  without  the  least  regard  to  the  dates  of  the  contractions. — 
Stat  1592,  c  143. — Dictionary  fx>ce  Compensation. 

The  pursuer  maintained  that  this  was  not  a  case  in  which  compensation  could  be 
pleaded :  That  the  obligation  to  purge  the  encumbrance  was  an  obligation  ad  factum 
prcBttandum^  and  not  for  the  payment  of  money,  and  that  it  was  impossible  to  compen- 
sate two  debts  not  of  the  same  description  :  That  this  being  the  case,  the  defender  was 
bound  to  have  discharged  the  encumbrance  before  making  the  sale :  That  the  bankrupt 
was  entitled  to  have  insisted  for  this  at  that  time,  and  that  performance  could  not  be 
withheld  on  the  pretence  of  a  separate  debt  having  been  afterwards  contracted  on  a 
separate  transaction.^ 

It  was  also  argued  that  there  was  no  room  for  retention,  but,  from  the  terms  of  the 
Interlocutor,  it  is  unnecessary  to  notice  the  argument 

The  Lord  Ordinary  at  first  pronounced  this  interlocutor  (17th  May  1808) :  "Finds 
that  William  Riddell  is  entitled  to  plead  compensation  against  the  claim  of  damages  for 
breach  of  warrandice,  upon  any  liquid  grounds  of  debt  in  his  person  against  Robert 
Harris." 

By  another  interlocutor,  his  Lordship  "  Found  that,  in  these  circumstances,  it  must 
be  presumed  that  it  was  the  understanding  of  parties,  that  the  seller  was  not  bound  to 
poige  incumbrances  till  the  debt  due  to  him  was  paid  or  settled :  Therefore,  on  the 
whole  matter,  finds  that  William  Riddell  is  entitled  to  plead  compensation  against  the 
claim  of  damages  for  breach  of  warrandice,  upon  any  liquid  grounds  of  debt  due  to  him 
by  Robert  Harris  on  30th  November  1790." 

Afterwards  his  Lordship  repelled  the  claim  of  compensation  stated  on  the  part  of  the 
defender. 

The  cause  having  come  before  the  Liner-house  (7th  June  1810)  "The  Court  alter 
the  interlocutors  complained  of  j  and  sustain  the  petitioner's  claim  of  compensation  to 
the  extent  of  the  liquid  debt  due  to  him  by  the  bankrupt." 

^r36]  And  on  5th  July  a  reclaiming  petition  was  refused  without  answers. 


No.  246.         F.C.  N.S.  L  736.     5  July  1810.     2nd  Div.— Lord  Robertson. 

John  Magdonald  and  Others,  Pursuers. —  W.  Macdonaid. 

Alexander  Stewart,  Defender. — Craigie. 

Writ — Solidum  et  pro  rata, — A  bond  for  borrowed  money  extended  in  the  name  of  five 
co-obligants  binding  conjunctly  and  severally,  and  four  only  subscribing,  the  sub- 
scribers are  liable  for  the  whole,  provided  the  omission  of  the  expected  signature  has 
not  arisen  from  any  fault  or  collusion  of  the  creditor. 

Alexander  Macdonaid  at  Garvabeg  applied  to  Alexander  Stewart  for  the  loan  of 
LIOOO,  who  agreed  to  advance  the  money  provided  satisfactory  security  were  granted. 
The  names  of  four  other  persons  were  mentioned  who  agreed  to  become  bound  jointly 

^  See  Balleny  against  Raeburn,  7th  June  1808. — Fac.  Col.  No.  49. 
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and  severally ;  their  security  was  deemed  sufficient ;  and  it  was  agreea  that  Uie  money 
should  be  advanced.  The  bond  was  prepared  at  Edinburgh  in  the  usual  terms,  and 
sent  to  the  country  for  execution,  which  took  a  considerable  time,  as  the  obligants 
lived  at  great  distances  from  each  other.  The  bond  was  returned  that  the  testing  clanse 
might  be  filled  up,  but  the  signature  of  one  of  the  parties  was  awanting.  It  was,  how- 
ever, promised  to  be  adhibited  at  a  future  period,  and  room  was  left  for  that  purpose  in 
filling  up  the  testing  clause.  The  money  was  advanced  on  the  bond  as  it  stood,  but  the 
other  signature  never  was  obtained. 

The  real  debtor  having  died  bankrupt,  a  charge  was  given  to  the  other  obligants  in 
the  bond,  who  suspended ;  and 

Pleaded,  that  the  bond  having  been  written  out  with  the  names  of  five  co-obligants, 
it  was  an  incomplete  document  when  four*  only  had  signed,  and  the  creditor  was  not 
entitled  to  advance  his  money  upon  it,  or  if  he  did  so  it  was  at  his  own  risk.  If  in 
this  case  the  four  obligants  were  bound,  the  law  must  be  the  same  although  only  one  or 
two  out  of  five  obligants  had  signed,  which  would  be  rather  an  extraordinary  conse- 
quence. Besides,  had  the  suspenders  known  that  the  fifth  obligant  declined  to  sign,  as 
he  had  the  best  access  to  know  the  state  of  the  real  debtor's  affairs,  they  [737]  would 
have  been  warned  by  his  conduct,  and  would  have  declined  altogether  to  undertake  the 
obligation.  For  these  reasons  the  bond  ought  to  fall  to  the  ground.  But  even  if  the 
Court  should  be  of  opinion  that  the  bond  was  not  null,  they  were  entitled  to  be  relieved 
to  the  extent  of  one-fifth,  or  otherwise  they  would  be  rendered  liable  for  a  heavier 
obligation  than  they  had  ever  consented  to  undertake. 

The  argument  for  the  charger  was  adopted  by  the  Lord  Ordinary,  and  is  abridged  in 
his  interlocutor,  which  finds,  ''That  by  the  bond  charged  upon  the  representen 
(suspenders)  together  with  Alexander  Macdonald  at  Garvabeg,  bound  themselves, 
jointly  and  severally,  their  heirs,  &c.  to  pay  the  sum  of  L.I 000  sterling  to  the  charger 
in  the  manner  therein  mentioned :  Finds,  that  upon  the  security  of  this  bond,  the 
charger  paid  the  sum  of  L.1000  to  the  said  Alexander  Macdonald,  for  whose  behoof  tke 
money  was  borrowed :  Finds,  that  from  the  bond  itself,  it  appears  that  the  name  of 
John  M'Nab  of  Shangart  at  Glenfiach,  is  inserted  as  a  joint  obligant  along  with  tiie 
representers  snd  said  Alexander  M'Donald;  but  that  the  said  John  M'Nab  never 
subscribed  the  said  bond :  Finds  it  not  alledged  that  his  subscription  was  not  adhibited 
in  consequence  of  the  consent  or  collusion  of  the  charger  :  Finds,  that  if  the  representers 
subscribed  the  bond  only  on  the  faith  that  the  said  John  M'Nab  was  to  be  a  joint 
obligant  with  them,  it  was  their  duty  to  take  care  that  the  bond  should  not  be  delivered 
to  the  creditor,  nor  the  money  advanced  by  him  till  the  bond  was  subscribed  by  John 
M'Kab :  Finds,  that  the  neglect  of  the  representers  to  take  care  of  their  own  interest 
cannot  affect  the  right  of  the  creditor." 

The  cause  was  brought  before  the  Court  by  a  petition  and  answers. 
Lord  Justice-Clerk  said,  that  he  had  no  difficulty  in  adhering  to  the  Lord  Ordinaiy'fi 
interlocutor.     The  bond  was   so  far  incomplete  that  the  crediWr  would  have  been 
entitled  to  refuse  advancing  his  money  till  they  had  all  signed.     But  if  the  co-obUgante 
looked  to  one  another  for  relief,  it  was  their  own  business  to  see  that  all  subscribed. 

Lord  Newton  considered  the  question  as  a  matter  of  difficulty ;  if  each  subscribed 
on  the  faith  that  all  those  who  were  mentioned  in  it  were  to  subscribe,  he  did  not  see 
how  any  one  could  be  found  liable  beyond  his  share.  The  creditor,  on  getting  the  bond 
subscribed  by  four  instead  of  five,  should  have  written  to  these  four  to  know  whetha 
they  were  willing  to  take  the  whole  obligation  upon  themselves.  Ajb  he  did  not  do  so, 
the  suspenders  should  at  least  get  quit  of  their  obligation  to  the  extent  of  a  fifth  part, 
if  the  bond  were  not  cut  down  altogether  for  the  reason  stated  in  the  argument^  viz^ 
that  if  they  had  known  that  the  person  best  acquainted  with  the  debtor's  circumstances 
had  refused  to  become  bound  for  him,  they  would  also  have  declined  the  obligation. 

Lord  Glenlee  said  that  it  was  the  business  of  the  co-cautioners,  for  their  own 
security,  to  see  that  all  subscribed,  at  least  such  was  the  case  in  the  ordinary  way  of 
transacting  business  where  the  real  debtor  first  [738]  signs,  and  then  goes  about  to  obtain 
the  other  signatures.  The  creditor,  when  he  thinks  he  has  obtained  names  enough 
for  his  own  security,  is  at  liberty  to  advance  the  money.  But  if  the  creditor  who 
advances  the  money  goes  about  with  the  bond  to  get  the  different  signatures  adhibited, 
he  may  make  himself  a  kind  of  agent  for  the  borrowers,  and  so  become  liable  to  the 
co-cautioners  for  any  failure  in  his  duty  to  them. 
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Lord  EoberteoQ  said,  that  in  pronouncing  judgment  as  Lord  Ordinary,  he  had  the 
case  in  view  that  was  edluded  to  by  Lord  Glenlee ;  and  it  was  specially  guarded  against 
in  the  interlocutor. 

The  Lords  adhered ;  and  refused  a  reclaiming  petition  without  answers. 


No.  249.  F.C.  N.S.  L  741.     7  July  1810.     2nd  Div.— Lord  Cullen. 

John  Lawson  and  Others,  Pursuers. — Burnett  et  Harrower, 

Joseph  Gordon  and  Others,  Defenders. — Erskine,  Clerk,  et  Greenshields. 

Title  to  Pursue, — The  office-bearers  of  a  lodge  of  free  masons  are  not  entitled  to  pursue 
in  their  official  capacity  in  the  name  of  the  lodge. 

On  occasion  of  a  schism  which  took  place  among  the  free  masons  in  1808,  the  office- 
bearers of  the  Canongate  Kilwinning  Lodge,  who  adhered  to  the  Grand  Lodge,  presented 
a  bill  of  suspension,  founded  upon  39th  Geo.  III.,  cap.  79,  as  to  seditious  meetings, 
against  certain  of  [742]  the  members  who  had  been  expelled,  or  had  dissented  from  it^ 
and  had  erected  themselves  into  an  independent  lodge  of  free  masons,  praying  that  they 
dioQld  be  prohibited  from  holding  meetings  in  that  capacity,  or  at  least  from  assuming 
(he  name  of  the  Lodge  of  Canongate  Kil  wining. 

The  Court  ordered  memorials  on  three  points ;  let,  On  the  title  of  the  suspenders  to 
poisue ;  2dy  On  the  right  of  the  chargers  to  meet  as  free-masons ;  and,  ScUy^  On  their 
right  to  assume  the  title  of  the  Lodge  of  Canongate  Kilwining. 

The  first  question  only  came  to  a  decision. 

The  suspenders,  who  appeared  in  their  character  of  office-bearers,  pleaded,  1^^,  That 
the  prosecution  authorised  by  39th  of  the  King  against  persons  holding  illegal  meetings 
was  competent  euivis  e  popido  in  terms  of  the  Act  itself,  because  it  directs  one-half  of  the 
penalty  to  be  paid  to  the  plaintiff  or  informer. 

2dly,  That  it  was  competent  cuivis  e  popido  because  the  meeting  was  unlawful,  and 
every  unlawful  meeting  was  a  nuisance  6th  Geo.  L,  c.  18,  BacorCe  Abridgment  voce 
NuieanceB, — 3d  March  1783,  Sir  William  Forbes  against  Bonaldson,  and  May  1794, 
Palmer  against  McMillan. 

Mly,  That  free  masons  are  now  a  legal,  authorised,  and  acknowledged  body  of  men, 
in  virtue  of  the  enactment  against  seditious  meetings.  A  lodge  is  a  lawful  society,  in- 
vested with  certain  rights  which  are  denied  to  every  other  association  of  the  description 
given  in  the  statute.  It  is  therefore  entitled  to  assert  these  rights,  and  to  prevent  the 
assumption  of  them  by  others ;  and  though  not  strictly  speaking  a  corporation,  yet  the 
privilege  which  it  possesses,  being  bestowed  on  it  as  a  society,  its  office-bearers,  as 
representing  the  society,  may  take  legal  measures  for  securing  these  privileges.  Aiid, 
accordingly,  legal  societies,  though  not  incorporated,  have  often  been  permitted  to  pur- 
sue.— 17th  November  1791,  Heritors  and  Kirk-Session  of  Dairy  against  Newall. — 13th 
December  1771,  Wilson  and  others  against  Jobson. 

The  chargers  answered ; 

lity  The  law  of  this  country  admits  not  of  popular  accusers  or  popular  actions.  The 
only  competent  mode  of  pursuing  for  the  fine  for  contravention  of  the  39th  of  the  King 
is  by  complaint  to  the  Court  of  Justiciary,  or  Justices  of  the  Peace ;  therefore,  even  if 
individuals  can  pursue  for  it,  they  cannot  do  so  in  this  Court  And  it  is,  besides,  pre- 
samable  that  plaintiff  must  mean  the  public  prosecutor,  or  procurator-fiscal,  because  such 
actions  are  never  sustained  unless  they  are  expressly  and  unequivocally  authorized. 

2dly,  The  Act  against  nuisances  relates  only  to  bodies  of  men  calling  themselves 
bodies  corporate  without  a  legal  title,  which  the  chargers  do  not  pretend  to  be, 

3cQ<^,  As  members  of  a  mason  lodge,  the  suspenders  are  not  persons  in  the  eye  of  the 
law  to  any  effect  whatever,  nor  recognizable  as  such  in  a  Court  of  Justice.  They  are  not 
even  so  when  they  complain  as  members  of  such  an  association  for  any  injury  done  to 
ihem  in  their  associated  [743]  capacity,  nor  even  for  any  patrimonial  injury  for  which,  in 
that  character  they  seek  redress.  It  lus  again  and  again  been  found  that  the  members  of  a 
mason  lodge,  qua  such,  cannot  appear  in  a  Court  of  Justice  to  complain  even  of  the  dilapi- 
dation of  their  funds  or  for  recovery  of  their  contributions.     This  was  specially  found 
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in  the  case  of  the  mason  lodge  of  Lanark  against  Hamilton,  11th  June  1730 ;  and  the 
same  principle  was  given  effect  to  in  the  subsequent  case  of  Ciawfurd  against  Mitchell, 
13  th  June  1761.  And  friendly  societies  required  an  express  Act  of  Parliament  to  en- 
title their  office-bearers  to  sue  or  be  sued. 

The  Court,  while  they  signified  that  they  would  probably  have  entertained  the  other 
questions  as  competent  at  the  instance  of  individuals,  unanimously  pronounced  this 
interlocutor  (7  th  July  1810)  "  In  respect  the  suspenders  insist  in  the  character  of  office- 
bearers of  a  self-constituted  society,  which  is  not  entitled  to  the  privilege  of  a  corpon- 
tion,  repel  the  reasons  of  suspension ;  refuse  the  interdict,  and  decern." 


No.  250.  F.C.  NS.  I.  743.     7  July  1810.     2d  Div.— Lord  Glenlee. 

Duke  of  Quebnsberry,  Pursuer. — Sol-Gen,  Boyle  et  J.  A.  Murray. 

Thojias  Barker,  Defender. — Oillies  et  Cranstoun, 

Removing — Citation — Witness, — Found  that  a  sub-tenant,  who  was  accustomed  to  pay 
bis  rent  directly  to  the  landlord,  may  be  removed  at  the  expiry  of  the  lease  without 
calling  the  principal  tenant ;  2d,  That  a  citation  was  sufficient  though  one  of  the  sab- 
scribing  witnesses  was  under  14  years  of  age. 

In  1788  the  Duke  granted  a  lease  of  part  of  the  Mains  of  Sanquhar  to  Eobert  Barker, 
his  heirs  and  sub-tenants  for  19  years  from  1789. 

[744]  Robert  Barker  died  in  1793  leaving  two  sons,  John,  surgeon  at  Leadhille^  and 
Thomas,  the  defender. 

By  his  last  will  he  bequeathed  this  lease  to  Thomas,  his  second  son,  under  conditton 
of  paying  an  annuity  to  his  widow  over  and  above  the  rent  to  the  Duke. 

The  will  being  ineffectual  for  carrying  the  lease,  the  two  brothers  entered  into  a 
contract  whereby  John  subset  the  farm  to  Thomas  for  payment  of  the  annuity  to  their 
mother,  and  of  a  surplus  rent  of  two  shillings  to  himself. 

Thomas  entered  to  the  lands  on  this  title,  which  did  not  appear  to  have  been 
explained  to  the  Duke,  and  he  possessed  them  till  the  conclusion  of  the  lease.  He  was 
in  the  habit  of  paying  the  rent  to  the  landlord  without  the  intervention  of  the  principal 
tenant ;  and  he  made  offers  in  his  own  name  for  a  renewal  of  the  lease. 

In  March  1808  the  Duke  executed  a  summons  of  removing  against  the  defender, 
the  tack  being  to  expire  at  the  next  term.  In  this  action  John  B^ker  was  not  called 
for  his  interest 

The  Sheriff  decerned  in  the  removing ;  but  having  altered  that  judgment  in  con- 
sequence of  instructions  from  Lord  Meadowbank,  Ordinary  on  the  bills,  the  Duke 
presented  a  bill  of  advocation,  which  being  passed,  the  case  was  reported  to  the  Court 
by  Lord  Glenlee  on  informations.  On  consideration  of  which,  the  Court  remitted  to 
the  Sheriff  with  instructions  to  decern  in  the  removing  (Slst  January  1810). 

The  defender  reclaimed ;  and  pleaded. 

That  tacit  relocation  does  not  take  place  in  favour  of  a  principal  tenant  not  in 
possession  of  the  lands ;  and  consequently,  when  the  lease  is  expired^  there  is  no  occasion 
to  call  him  in  any  action  of  removing  brought  against  the  sub>tenant.  Yet,  on  the 
other  hand,  where  the  citation  is  given  before  the  expiry  of  the  principal  lease^  he  onght 
to  be  called  for  many  reasons.  He  has  himself  an  interest  in  the  lands,  upon  which  he 
has  a  right  to  be  heard.  On  feudal  and  on  natural  principles  it  is  his  duty  to  defend 
the  sub-tenant,  with  whom  he  contracted,  from  all  attacks  at  the  instance  of  third 
parties,  to  whom  the  sub-tenant  is  not  bound  excepting  through  him.  It  is  quite 
possible,  and  must  frequently  happen,  that  the  principal  tenant  may  have  good  defences 
of  which  the  sub-tenant  cannot  be  aware ;  and  of  the  benefit  of  which  he  would  be 
deprived,  if  the  principal  tenant  were  not  called.  The  principal  tenant  may  hare 
bought  the  lands,  in  which  case  tacit  relocation  would  take  place  in  favour  of  the  sub- 
tenant)  unless  he  should  be  warned  by  him.  Or  he  may  have  got  a  new  lease,  from 
which  the  same  result  would  foUow. 

In  equity,  therefore,  and  on  grounds  of  substantial  justice,  the  principal  tooani 
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ought  always  to  "be  called  if  the  citation  ib  given  at  any  time  before  his  interest  in  the 
subject  has  ceased  and  determined. 

Acoordingly,  there  is  authority  in  the  law  of  Scotland  for  maintaining  this  defence. 
There  is  no  occasion  to  call  the  tenant's  author  where  the  landlord  can  plead  that  he 
never  had  any  knowledge  of  his  right ;  as,  for  instance,  when  the  tenant  alleges  that 
anoUier  person  nninfeft  is  proprietor.  But  where  the  right  of  a  principal  tenant  is 
admitted  by  the  land-  [745]  -lord,  he  cannot  avoid  calling  him,  merely  because  his  lease 
will  be  at  an  end  at  the  term  when  the  removing  is  to  take  place.  Oraigy  lib,  2,  dieg. 
9,  s.  36. — SpoUiswoody  p.  276. — Diet  vol.  2,  p.  338. — Whiteford  against  Johnston,  2d 
December  1682. — Stairs  b.  iv.  tit.  26,  s.  5. — Bankt  vol.  2,  p.  114. 

All  this  indeed  is  admitted  on  the  other  side  to  a  certain  extent.  It  is  admitted 
that  decree  of  removing  cannot  be  obtained  by  the  landlord  before  the  expiry  of  the 
principal  lease  without  calling  the  principal  tenant.  But  it  is  maintained,  that  citation 
may  be  given  to  the  sub-tenant  alone,  immediately  before  the  expiry  of  the  lease, 
provided  the  decree  is  not  to  take  effect  till  after  that  time. 

But  besides  that  the  same  reasons  which  led  to  this  admission  ought  also  to  carry 
it  the  whole  length  now  pleaded  for,  the  principal  tenant  may  be  able  to  show  that  his 
lease  wont  expire  at  the  alleged  term ;  and  the  authorities  referred  to  will  not  bear  the 
pursuer  out  in  the  exception  which  he  lays  down. — Ersk.  b.  ii.  tit.  6,  s.  36. — Duriey  p. 
627. — Bickard  against  Kirkland,  30th  January  1663. — Stair. — Lockhart  against  Ogston, 
January  18,  1745 — Boss  on  removing,  p.  65. — Bell  on  Leases,  455. 

As  to  the  alleged  specialty  that  there  is  no  surplus  rent,  it  is  a  mistake,  for  the  sub- 
tenant pays  L.20  per  annum  to  his  mother,  and  2s.  to  his  brother. 

Lastly,  it  was  maintained  that  the  citation  was  illegal  in  so  far  as  one  of  the 
witnesses  was  under  fourteen  years  of  age. — Erak,  b.  iv.  tit  2,  s.  27. — Stat,  1540,  c. 
75.— 1681,  c  5.— Diet.  vol.  ii.  p.  213. 

Answered  for  the  pursuer. 

The  only  defence  a  tenant  can  have  for  remaining  in  his  farm  after  the  lease  has 
expired  is,  that  tacit  relocation  has  taken  place,  and  that  defence  is  done  away  by  a 
regular  summons  of  removing.  It  is  admitted  by  the  defender,  that  John  Barker  the 
principal  tenant  has  no  right  to  possess  the  farm  by  tacit  relocation,  or  upon  any  other 
title.  What  objection  therefore  can  it  be  to  the  formality  of  the  proceeding  that  he 
was  not  summoned  in  the  present  action  of  removing  ? 

It  can  be  none  to  the  equity  or  material  justice  of  it,  because  it  is  admitted  that  he 
had  no  interest  in  the  matter.  The  defender,  who  alone  has  any  interest,  and  who 
alone  possessed  the  farm,  has  been  summoned  and  decerned  to  remove.  He  cannot 
therefore  plead  tadt  relocation,  because  he  has  received  the  regular  and  legal  intimation 
that  he  was  to  quit  this  farm  ? 

It  may  be  true  that  the  sub-tenant  is  not  bound  to  be  acquainted  with  the  rights  of 
the  principal  tenant  in  questions  with  the  landlord,  and  that  he  may  not  be  able  to 
defend  them  when  unjustly  disputed,  and  consequently,  that  during  the  currency  of  the 
lease  the  principal  tenant  must  be  summoned.  But  though  this  principle  should  be 
admitted  to  its  utmost  extent,  it  could  not  avail  the  defender ;  for  it  cannot  be  alleged 
that  this  action  of  removing  had  any  tendency  to  interfere  with  the  rights  of  the 
principal  tenant,  as  neither  the  principal  tenant  nor  the  sub-tenant  were  caJled  upon  to 
remove  during  the  period  of  the  lease.  If  the  principal  [746]  tenant  had  any  right  to 
continue  to  possess  by  lease,  it  would  subsist.  If  he  had  any  right  to  possess  by  tacit 
relocation,  it  would  still  continue,  because  nothing  has  taken  place  to  do  it  away. 

The  only  person,  therefore,  whose  right  or  interest  is  to  be  considered,  is  the 
defender.  There  may  be  cases  in  which  it  would  be  unjust  to  the  sub-tenant,  not  to 
summon  the  principal  tenant,  to  whom  he  was  accustomed  to  pay  rent ;  for  instance, 
where  the  tenants  could  plead,  that  they  held  lands  and  paid  rents  to  other  proprietors 
or  to  oversmen,  it  would  have  been  extremely  unjust  not  to  have  ordered  them  to  be 
made  parties  to  the  action  of  removing.  Accordingly,  there  was  no  regular  or  fixed 
role  upon  the  subject  It  was  not  necessary,  in  point  of  form,  that  a  person  not  in 
possession  of  lands  should  be  made  a  party  in  the  action  of  removing ;  but  where  cause 
for  that  could  be  shown,  as  for  instance  where  it  might  involve  a  competition  of  herit- 
able rights,  he  was  ordered  to  be  made  a  party,  in  order  that  he  might  defend  his  own 
light  amd  that  of  his  tenant  or  sub-tenant. — Craig  de  Migrando,  lib.  2,  dieg.  9,  s.  1,  p. 
3^276,  and  accoidinglyi  the  statutes,  on  the  subject  of  leases,  relate  to  persons  in 
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possession  of  the  ground — Stat.  1449,  c.  17. — Stat.  1555. — And  it  is  upon  this  that 
the  fallacy  in  the  defender's  reasoning  is  reared. 

In  consequence  of  these  equitable  considerations,  this  defence  came  to  be  of  a 
two-fold  nature.  It  might  either  be  proponed  as  a  dilatory  or  a  peremptory  defence. 
The  tenant  might  either  make  it  a  peremptory  defence  on  the  merits,  that  he  paid  rent 
to  a  master  who  had  a  right  to  the  property,  and  thus  enter  upon  the  defence  of  his 
right  Or,  he  might  make  it  a  dilatory  defence,  by  offering  to  prove  that  he  paid  rent 
to  another  master  who  was  not  warned;  then  the  action  was  delayed  until  he  was 
warned  and  made  a  party  to  defend  his  right.  It  is  obvious,  however,  that  it  conld 
hardly  be  the  interest  of  the  tenant  in  any  case,  to  state  this  as  a  peremptory  defenee. 
Accordingly,  it  appears  from  all  the  authorities,  that  it  was  never  the  practice  of  the 
tenant)  to  do  so,  and  that  it  came  to  be  known  in  our  practice  only  as  a  dilatory 
defence. — ffope^  Minor  Practicks,  par.  3  and  5. — Stair,  b.  ii.  tit.  9,  s.  23. — Durie^  p. 
i02.—Er8k,  b.  ii.  tit  6,  s.  SQ.— Stair,  b.  iv.  tit  26,  s.  10,— Bank.  b.  ii.  tit  9,  s.  65.— 
Durie,  8th  July  1628,  Fowlis.— 16th  December  1628,  Inglis  against  Murdiston.— Z>ie<. 
vol.  2,  p.  338. 

From  all  these  authorities,  it  is  clear  that  the  principal  tenant  need  only  be  called, 
where  the  principal  lease  does  not  expire  at  the  term  of  removing  libelled,  and  where 
he  has  been  in  the  use  to  receive  the  rents ;  but  here  the  lease  did  expire,  and  the 
principal  tenant  never  received  the  rent.  On  the  contrary,  the  sub-tenant  paid  it 
directly  to  the  landlord,  and  always  seemed  to  consider  himself  as  owner,  by  offering  to 
renew  the  lease  as  in  his  own  name. 

As  to  the  citation,  it  was  alledged  that  it  was  proved  by  the  messenger  and  one 
witness,  and  that  there  was  no  legal  evidence  of  the  other  witness  being  under  age ;  and 
it  was  argued  in  point  of  law,  Igt,  That  one  witness  was  sufficient — Stat  1540,  c  75; 
and,  2dy  That  a  ho j  jmbertati  proximus  might  be  a  witness. — Diet.  vol.  i.  p.  575.— 
CotvUle,  M.S.  p.  340. — Erak.  b.  ii.  tit  5,  p.  55. 

[747]  The  Court  was  considerably  divided  in  opinion.  The  minority,  Loids 
Meadowbank  and  Robertson,  moved  chiefly  by  the  consideration  that  removings  were 
cases  of  law  more  than  of  equity,  and  that  it  was  possible  to  figure  that  the  principal 
tenant  might  have  had  a  defence  which  the  sub-tenant  might  be  ignorant  of,  and  at 
any  rate  which  he  would  not  be  bound  to  plead,  and  also  that  the  principal  tenant  was 
in  the  civil  possession  of  the  lands  in  so  far  as  he  possessed  through  his  sub-tenant,  and 
ought  not  to  be  removed  without  having  an  opportunity  to  defend  himself,  were  clearly 
of  opinion  that  the  process  was  inept,  and  that  the  defender  ought  to  be  assoilzied. 

Lords  Justice-Clerk,  Glenlee,  and  Newton,  were  for  sustaining  the  action  on  the 
grounds  pleaded  by  the  pursuer.  They  thought  that  the  principal  tenant  could  not  be 
said  to  have  a  lease  for  terms  to  run,  when  it  was  to  expire  at  the  very  next  term  after 
the  citation;  that  confessedly  tacit  relocation  could  not  take  place  in  favour  of  the 
principal  tenant  not  in  the  natural  possession,  and  not  even  acting  as  the  medium  for 
conveying  the  rent  to  the  landlord,  and  whose  right  consequently  expired  at  the  term 
libelled.  That  if  warning  had  been  given,  the  sub-tenant  alone  would  have  been 
benefited,  or  could  have  claimed  possession,  and  consequently  he  alone  required  to  be 
called. 

Some  weight  was  also  put  by  Lord  Qlenlee  on  the  circumstance  of  the  surplus  rent 
being  merely  elusory,  and  on  the  defender  being  more  in  the  nature  of  an  assignee  than 
of  a  sub-tenant. 

And  (7th  July)  the  Court  adhered. 


No.  252.  F.C.  N.S.  L  750.     10  July  1810.     1st  Div,— Lord  Succoth. 

Thomas  Miller,  Petitioner. — Jos.  Fergusson. 

Messenger. — A  messenger  entrusted  with  the  execution  of  diligence  is  not  entitled  to 
exercise  any  discretion,  but  is  bound  to  obey  the  instructions  of  his  employer. 

Mr.  Thomas  Johnston,  writer  in  Edinburgh,  mandatory  for  Mr.  John  Bell,  banker 
in  Carlisle,  obtained  decree  in  the  Court  of  Session  in  favour  of  his  constituent  for  L2S 
sterling.    Upon  this  decree  a  charge  of  horning  was  given.     Mr.  Johnston  then  obtained 
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letten  of  caption;  and  (11th  August  1808)  transmitted  them  to  Thomas  Miller, 
messenger  at  Hawick,  with  these  instructions :  "  I  have  now^to  call  your  attention  to 
ncoYering  payment  from  Mr.  Wilson,  against  whom  I  inclose  you  caption  at*  the 
instance  of  Mr.  Beck,  and  which  I  request  you  will  put  in  execution  if  the  debt  is  not 
paid." 

Before  the  diligence  was  transmitted  Wilson  (9th  August)  executed  a  trust-deed  in 
hyour  of  trustees  of  all  his  elfects. 

Thomas  Miller,  in  course  of  poet^  informed  his  employer  of  this  circumstance  in  the 
following  terms :  ''I  am  pretty  confident  at  present  that  George  Wilson  cannot  pay  the 
debt,  because  the  whole  of  his  effects,  of  every  kind,  are  in  the  possession  of  trustees  for 
behoof  of  his  creditors ;  therefore^  throwing  Wilson  into  jail  will  only  incur  to  Mr. 
Beck  a  little  more  expence.  However,  if  you  insist  upon  it,  your  order  shidl  be  obeyed." 
Various  letters  passed  between  Mr.  Miller  and  Mr.  Johnston,  the  former  urging  that,  by 
executing  the  diligence,  no  benefit  could  be  derived,  and  a  considerable  expence 
incurred,  and  the  latter  desiring  that  his  instructions  might  be  obeyed,  and  the 
caption  executed.  On  the  12th  November  1808  the  debtor  locked  up  his  house,  and 
kft  the  place.  Letters  of  open  doors  were  then  obtained,  on  which  a  poinding  was 
executed  of  the  furniture  in  the  house  to  the  amount  of  L.42.  Whereupon  the  trustees, 
under  the  trust-deed,  appeared  and  claimed  the  property  of  the  furniture,  as  conveyed 
to  them  in  trust,  and  required  the  messenger  to  desist.  The  trustees  immediately 
instituted  a  summary  process  before  the  Sheriff  to  have  it  found  that  the  poinding  was 
illegal,  and  to  prohibit  the  goods  poinded  fronr  being  sold.  The  Sheriff  ordered  the 
petition  to  be  served,  and  in  the  mean  time,  prohibited  Thomas  Miller,  and  all  others, 
from  proceeding  in  virtue  of  the  diligence  to  sell  or  dispose  of  any  part  of  the  goods  and 
effects  till  the  case  was  advised. 

[761]  No  farther  proceedings  were  had  in  the  poinding ;  and  Thomas  Johnston 
instituted  an  action  against  Thomas  Miller  for  the  amount  of  the  debt,  with  the 
execution  of  the  diligence  upon  which  he  was  intrusted,  and  for  all  expences  therein 
ineorred. 

The  Lord  Ordinary  (18th  June  1810)  decerned  against  the  defender,  '<In  respect 
that  the  repreeenter  failed  to  execute  the  caption  when  he  first  received  instructions  to 
dose  by  the  letter  of  the  11th  August  1808,  and  that  a  messenger  is  not  entitled  to 
exercise  any  discretion,  but  is  bound  to  obey  the  instructions  of  his  employer,  and  that 
it  is  possible  the  imprisonment  of  the  debtor  might  have  procured  payment  of  the  debt 
even  supposing  the  trust-deed  to  have  been  unexceptionable." 

The  defender  reclaimed;  and  pleaded,  that  by  the  trust-deed  the  caption  was 
rendered  ineffectual  (8th  December  1791,  Hutchison),  because,  by  that  deed,  the  effects 
of  the  debtor  were  validly  conveyed  to  the  trustees.  That,  therefore,  no  damage  could 
arise  from  the  neglect  of  execution.  That  it  was  a  prudent  act  in  the  defender  to  offer 
this  advice  to  his  employer,  and  that  as  soon  as  his  advice  had  been  decidedly  and 
aheolutely  rejected  he  had  executed  the  caption. 

The  Lords  (10th  July  1810)  on  the  principle  stated  in  the  Lord  Ordinary's  inters 
locator,  adhered. 


No.  1.  F.C.  N.S.  IL  1.     13  Nov.  1810.     1st  Div.— Lord  Armadale. 

Right  Honourable  Lady  Essex  Ker  v.  Sir  James  Innes  Ker,  and  Brigadier- 
General  Walter  Ker,  and  Others. 

Clause, — In  a  tailzied  destination  to  "  the  eldest  dochter  of  A.,  without  division,  and 
their  heirs-male,"  the  term  eldest  dochter  was  not  held  to  be  synonimous  with  heir- 
female  being  a  female. 

[A  fuller  and  more  accurate  report  will  be  found  in  5  Pat.  579,  2  S.R.E.  (H.L.)  454.] 
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No.  3.  F.C.  N.8.  II.  15.     15  Nov.  1810.     Ist  Div.— Lord  Balmuto. 

Duncan  M'Kellar,  Pursuer. — D.  Cathcart. 

William  Hbndebson,  D.  M*Culloch,  and  Others,  Defenders. 

Inturamce — Sea-worthy, — An  old  tree  nail  hole  imperfectly  filled  up,  and  thereby 
occasioning  a  leak,  considered  to  render  a  ship  not  sea-worthy ;  and  the  nnderwriten 
held  not  Imhle  f or  the  damage  thence  arising  to  the  cargo. 

The  "  Pomona  "  of  Leith  was  freighted  by  Duncan  M'Kellar  merchant  in  Qlasgow,  with 
cargo  of  sugars  to  Gottenburgb.  This  vessel  was  in  the  first  class  at  Lloyd's,  which 
means  vessels  of  the  highest  character,  and  remarkably  stauuch  and  strong,  and  die  had, 
it  was  alleged,  received  a  thorough  repair  before  she  sailed.  She  sailed  with  convoy 
from  Leith  Eoads,  and  in  twelve  hours  afterwards  sprung  a  leak.  This  leak  was  soon 
discovered.  But  in  the  mean  time  she  lost  the  convoy,  and  thinking  it  dangerous  to 
proceed,  returned  to  Leith.  The  master,  on  his  arrival,  applied  to  the  Admiral-depute 
to  have  the  vessel  inspected.  Accordingly,  two  shipmasters  in  Leith  were  appointed 
for  this  purpose ;  and,  on  inspection,  the  shipmasters  reported  as  follows  (29th  April 
1810) :  "  We  the  subscribers,  in  pursuance  of  an  order  of  the  Judge  Admiral-depute  of 
Leith  of  this  date,  proceeding  upon  the  petition  of  William  Dick,  master  of  the  brig 
"  Pomona  "  of  Leith,  having  gone  on  board  that  vessel,  and  carefully  examined  the  star- 
board quarter  below  the  cabin  deck,  we  do  hereby  certify  and  report,  that  The  leak 
referred  to  in  said  petition  has  been  occasioned  by  an  old  tree  nail  bore  through  the 
timber,  and  partly  through  the  outside  plank,  and  the  bottom  having  been  lately  dubbed, 
a  small  portion  of  the  plank  that  remained  may  have  been  taken  away,  so  that  the 
pressure  of  the  water  opened  it  altc^ether :  And  we  further  certify  and  attest^  That  the 
plank  and  timber  [16]  are  as  completely  sound,  and  in  as  good  order,  as  they  could  he 
the  first  day  they  were  used."  It  was  also  ascertained  that  the  sugars  had  sustained 
damage  to  the  extent  of  L.756. 

In  this  situation,  Mr.  M'Kellar  brought  an  action  before  the  Judge- Admiral  botii 
against  D.  M'Culloch  and  others,  the  underwriters  of  the  cargo,  and  Henderson  and 
others,  the  owners  of  the  vessel,  for  his  loss.  Separate  defences  were  given  in  for  these 
two  defenders. 

The  underwriters  pleaded :  That  the  weather  was  moderate,  and  the  injury  to  the 
vessel  had  not  arisen  from  any  of  the  perils  of  the  sea,  for  which  alone  they  were  liable ; 
but  that  it  had  arisen  from  an  inherent  defect  in  the  vessel  at  the  time  she  left  the  port^ 
and  which  rendered  her  unseaworthy  at  the  time  :  That  consequently  the  loss  must  fall 
upon  the  owners  of  the  vessel,  who  were,  from  the  contract  of  freight^  which  inferred  a 
warranty  of  the  vessel  being  staunch  and  strong,  liable  for  such  accidents ;  Marshal,  p. 
156 ;  and  they  quoted  as  a  precedent  the  case  of  the  "  Mills"  frigate.  Park,  p.  252. 

The  owners  pleaded :  That  the  vessel  was  stout  and  strong  at  the  time  she  sailed 
from  Leith,  and  had  been  so  for  eight  years  before  :  That  the  accident  happened  from 
the  perils  of  the  sea,  which  the  insurance  completely  covered  :  That  the  circumstance  of 
a  tree  nail  hole  not  being  filled  up  did  not  render  the  vessel  unseaworthy ;  which  they 
undertook  to  prove  by  the  evidence  of  the  most  expert  ship-carpenters,  and  which 
indeed  was  clearly  demonstrated  by  the  length  of  time  that  vessel  had  sailed  with  this 
defect  existing,  without  any  damage  having  been  suffered.  But,  at  all  events,  as  the 
owners  had  acted  optima  fide  in  the  business,  the  existence  of  this  defect  being  qoite 
unknown  to  tbem,  they  could  not  be  made  answerable  for  damage  done  to  the  caigo, 
whatever  effect  it  might  have  upon  their  claim  for  freight  Pothier  quoted  in 
Abbot,  p.  207. 

The  Judge-Admiral  found  "  it  sufficiently  instructed  by  the  evidence  produced  by 
the  owners  of  the  "  Pomona,"  that  there  was  such  a  defect  in  the  vessel  at  the  time  of  her 
sailing,  as  rendered  her  unfit  to  perform  the  voyage ;  and  that  the  leak  which  occasioned 
the  damage,  was  not  owing  to  any  external  misfortune,  or  unavoidable  accident,  occasioned 
by  the  perils  of  the  sea,  or  any  other  risk  against  which  the  underwriters  undertook  to 
indemnify  the  insured :  Therefore,  found  the  owners  liable  for  the  sums  pursned  for, 
and  assoilzied  the  underwriters." 

A  bill  of  suspension,  on  the  part  of  the  owners,  was  refused ;  and  the  owners  having 
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petitioned  the  Court,  the  petition  web  nnanimonsly  lefused,  without  answers,  on  the 
ground,  that  the  defect  in  the  vessel  arose  from  most  complete  negligence,  on  the  part  of 
the  owners,  or  those  employed  by  them,  in  allowing  the  tree  nail  hole  to  remain  open, 
and  which  defect  existed  at  the  time  she  sailed  from  Leith. 


Na  4.       F.C.  N.S.  11.  17.     15  Nov.  1810.     2nd  Div.— Lord  Robertson, 
Miss  Mabgaret  Gabmichasl,  Pursuer. — Oillies  et  CransUmn, 
Sir  Thomas  Gibson  Carmichael,  Defender, — J,  Clerk. 


Tide  to  pursue — Tailzie — Passive  title— Ad  1695,  e,  24. — I.  A  general  service  by  an 
heir-apparent  cannot  be  used  as  a  title  on  which  to  challenge  another's  infeftment, 
without  the  pursuer  rendering  himself  liable  to  all  the  objections  that  would  be  com- 
petent against  him  if  entered. 

n.  An  entail  being  executed  of  lands  to  which  the  entailer  had  made  up  no  title, 
bat  possessed  as  apparent  heir,  and  also  of  other  lands  to  which  his  titles  were  com- 
pleted, his  heir,  taking  up  the  entailed  estate,  becomes  bound  to  make  up  proper  titles, 
and  execute  an  entail  of  the  lands  possessed  in  apparency.  This  obligation  is  onerous ; 
and  if  not  discharged  by  the  institute  who  lies  out  unentered,  it  transmits,  in  terms 
of  the  Act  1695,  c.  24,  against  his  heir  passing  by  and  serving  to  the  ancestor  last 
infeft 

The  estate  of  Easter  Hailes  was  purchased  from  Provost  Drummond  of  Edinburgh, 
by  the  late  Mr.  James  Carmichael,  writer  to  the  signet,  in  the  year  1751,  and  Mr. 
Carmichael  was  regularly  infeft  upon  Provost  Drummond's  disposition.  He  died  in  the 
year  1782,  and  was  succeeded  by  his  only  brother,  the  late  John  Earl  of  Hyndford,  who 
was  served  heir  in  general  to  him,  but  made  up  no  feudal  title  to  the  estate  of  Easter 
Hailes. 

In  the  year  1784,  the  Earl  executed  a  bond  of  tailzie  and  procuratory  of  resignation 
of  his  lands  of  Skirling,  Kirkurd,  and  others,  and  including  his  estate  of  Hailes,  in  favour 
of  himself  and  the  heirs  whatsoever  of  his  body ;  whom  failing,  in  favour  of  Alexander 
Gibson  of  Dune,  his  nephew,  and  the  heirs-male  of  his  body ;  whom  failing,  in  favour 
of  sundry  other  heirs  of  entail. 

The  deed  begins  with  a  clause  binding  the  Earl,  his  heirs  and  successors,  to  make 
dae  and  lawful  resignation  of  the  estates  in  favour  of  the  series  of  heirs  therein  men* 
tioned ;  and  it  contains  a  provision  that  the  [18]  whole  heirs  shall  take  and  possess  the 
lands  upon  that  deed  only,  and  that  they  shcJl  use  any  collateral  right  which  they  may 
have  or  acquire  for  strengthening  and  supporting  the  deed  of  entail,  and  for  no  other 
purpose.  The  Earl  also  binds  himself  and  his  heirs  at  law,  to  free  and  relieve  the 
entailed  lands  specified,  and  the  heirs  named  to  succeed  therein,  from  all  debts  and 
obUgations  whereby  the  lands  might  be  evicted  from  the  heirs  of  entail 

The  deed  is  declared  to  be  revocable  by  the  grantor,  and  contains  the  usual  prohibi- 
tory, irritant,  and  resolutive  clauses  ;  and  aJso  a  clause  declaring  that  a  contravener  shall 
lose  all  right  in  his  own  person,  in  favour  of  the  then  existing  next  heir ;  but  that  if  a 
nearer  heir  shall  afterwards  be  bom,  the  estate  shall  revert  to  him. 

Of  the  same  date  with  the  deed  of  entail,  the  Earl  executed  a  general  disposition  and 
assignation  of  all  his  other  heritable  and  moveable  property,  in  favour  of  Alexander 
Gibson  and  the  same  series  of  heirs  as  in  the  entail.  By  this  deed,  a  dwelling-house  in 
Edinburgh,  and  some  heritable  property  of  small  value,  were  conveyed.  It  contained  a 
clause,  declaring  that,  by  acceptance,  the  heir  became  bound  to  pay  all  just  and  lawful 
debts  and  legacies ;  Item,  "  To  fulfil  and  perform  the  whole  obligations  prestable  by  me 
at  my  death." 

The  Earl  of  Hyndford  died  without  issue  in  1787 ;  and  Alexander  Gibson  of  Dune, 
the  first  nominatim  substitute,  having  predeceased,  the  succession  opened  to  his  son,  Mr. 
Gibson  Carmichael,  afterwards  Sir  John  Carmichael. 

Sir  John  was  served  heir  of  tailzie  and  provision  in  general  to  the  Earl  of  Hyndford, 
and  made  up  his  titles  to  a  great  part  of  the  entailed  estate,  in  virtue  of  the  unexecuted 
procuratory  contained  in  the  entail.     And  in  order  to  take  up  the  subjects  convened  by 
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the  disposition  and  assignation  to  his  father,  Alexander  Gibson,  he  was  served  heir4DaIe 
to  him,  and  was  afterwards  confirmed  executor  to  the  Earl.  He  collected  the  penonal 
estate,  and  sold  part  of  the  heritable  property  conveyed  by  the  disposition ;  but  pud 
debts  and  legacies,  it  would  appear,  to  the  full  value  of  these  subjects. 

In  1799,  Sir  John  was  married  to  Miss  Elliot;  and,  in  his  marriage-contract,  settled 
his  estates  upon  the  heir-male  of  the  marriage,  and  in  terms  of  the  entail.  He  also  pro- 
vided his  wife  in  a  jointure  out  of  that  estate,  and  made  provisions  in  favour  of  younger 
children*  In  implement  of  the  contract  of  marriage,  he  executed,  in  1800,  a  piocuiatoiy 
of  resignation  of  the  whole  of  his  lands,  in  favour  of  himself  and  the  heirs-male  of  his 
body ;  whom  failing,  to  his  brother-german,  Thomas  Gibson,  the  next  heir  of  entaiL 

Sir  John  died  in  1803,  leaving  an  only  daughter;  and  was  succeeded  in  the  entailed 
estate  by  his  brother,  Sir  Thomas,  who  made  up  titles  on  the  above-mentioned  pro- 
curatory. 

It  was  now  discovered  that  an  error  had  been  committed  by  Sir  John,  in  making  up 
his  titles  to  the  estate  of  Easter  Hailes.  These  lands  had  never  been  feudally  vested  in 
the  Earl  of  Hyndford,  and  still  remained,  at  the  time  of  his  death,  in  the  JuBreditas 
jacens  of  James  Carmichael.  Sir  John  obtained  a  precept  of  dare  comtai  from  the 
superior,  for  infefting  him,  not  as  nearest  and  lawful  heir  of  James  Carmichael,  the 
person  [19]  last  vest  and  seized,  as  of  fee  in  the  lands,  but  as  heir  of  tailzie  and  pro- 
vision to  Lord  Hyndford ;  and  the  precept  narrates  all  the  provisions  and  substitutions 
of  the  entail.  Sir  John  was  infeft  upon  this  erroneous  precept,  and  possessed  till 
his  death. 

In  this  situation  it  was  conceived  that  the  infant  daughter  of  Sir  John,  being  heir  of 
line,  might  take  up  the  estate  of  Easter  Hailes ;  and  with  this  view,  she  was  served 
heir  in  general  to  her  great-granduncle,  James  Carmichael,  passing  by  her  father  and  his 
predecessor,  the  Earl  of  Hyndford ;  and  on  this  title  brought  the  present  action  of 
reduction,  concluding,  let.  That  the  entail^  so  far  as  regards  the  lands  of  Easter  Hailee, 
should  be  set  aside,  as  flowing  a  rum  TiaberUe  potestcUem,  the  Earl  never  having  made  up 
a  title ;  and,  2dlyj  That  the  subsequent  titles  should  be  reduced  as  inept. 

On  the  other  hand,  the  heir  of  entail.  Sir  Thomas  Gibson  Carmichael,  objected  to 
her  title  to  pursue  a  reduction  of  his  inf ef tment^  she  herself  not  being  entered ;  and 
brought  an  action  of  declarator,  concluding  that  it  should  be  found  and  declared  his 
own  titles  were  good  ;  or,  if  otherwise,  that  he  has  ''  The  only  good,  valid,  and  sub- 
stantial right  to  the  said  estate ;  and  that  the  said  Miss  Margaret  Carmichael  is  bound, 
as  representing  her  said  father  upon  one  or  other  of  the  passive  titles  known  in  law,  or 
as  being  liable  by  passing  him  over  and  entering  to  a  remoter  predecessor,  to  fulfil 
the  onerous  deeds  of  her  father,  who  was  at  least  an  apparent  heir,  more  than  three 
years  in  possession  of  the  said  estate  of  Hailes,  to  make  up  a  proper  title  in  her  person 
to  the  said  estate  of  Easter  Hailes  and  pertinents,  and  to  reconvey  the  same  to  the 
pursuer." 

These  actions  were  reported  by  the  Lord  Ordinary  on  informations,  with  a  view  to  a 
hearing  in  presence,  which  accordingly  took  place ;  and  the  following  judgment,  appli- 
cable to  both  actions,  was  pronounced :  '^  Finds  that  the  late  Sir  John  Gibson 
Carmichael,  by  his  acceptance  of  the  estates  of  Skirling  and  others,  under  the  entail 
executed  by  the  late  John  Earl  of  Hyndford  his  granduncle,  by  the  measures  taken  by 
him  in  pursuance  of  that  acceptance,  and  also  by  the  representation  he  incurred 
generally  to  the  said  Earl,  contracted  a  valid  and  onerous  obligation  to  make  up  proper 
and  effectual  titles  to  the  estate  of  Easter  Hailes,  and  to  subject  the  same  to  an  entail, 
in  the  terms  of  that  executed  by  the  Earl  of  Hyndford,  of  the  estates  of  Skirling  and 
others ;  and  that  this  obligation  wOl  descend  on  the  pursuer,  the  daughter  and  heir  of 
line  of  the  said  Sir  John  Gibson  Carmichael,  in  virtue  of  the  statute  1695,  cap.  24^ 
whenever  she  enters  heir  in  the  estate  of  Easter  Hailes,  to  her  great-granduncle  James 
Carmichael :  Find  that  the  said  Sir  John  Gibson  Carmichael  endeavoured  to  implement 
the  said  obligation ;  but  that  the  titles  expede  for  that  purpose  labour  under  defects 
which  expose  them  to  reduction  at  the  instance  of  the  heir  of  James  Carmichael ;  and 
that  the  defender,  Sir  Thomas  Gibson  Carmichael,  as  heir  under  Lord  Hyndford's  entail, 
is  now  in  possession  of  the  estate  of  Easter  Hailes,  in  right  of  the  investiture  thus 
eiq>ede :  Find  that,  at  common  law,  the  general  service  expede  by  the  pursuer  []20]  to 
James  Carmichael  affords  her  a  sufficient  title,  in  point  of  form,  to  challenge  the  present 
investiture  in  favour  of  the  said  Sir  Thomas  Gibson  Carmichael  and  the  heirs  of  entail  i 
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bnt  find,  that  sa  this  title  is  only  inchoated  and  tentative,  and  in  some  respects 
defeasible,  so  it  affords  no  security  to  the  defender  against  subsequent  challenges,  unless 
it  is  completed  by  an  entry  to  the  lands :  That  it  carries  no  force  sufficient  to  cut  down 
the  existing  investiture,  except  as  it  may  become  perfected  by  such  entry ;  and  also  find, 
that  it  is  supported  by  no  just  and  equitable  interest,  that  can  authorise  the  depriving 
Sir  Thomas  Gibson  Carmichael,  and  the  heirs  of  entail,  the  creditors  under  her  father's 
obligation,  of  the  titles  of  possession  which  they  at  present  enjoy,  unless  employed  for 
the  just  purpose  of  entering,  and  so  undertaking  and  implementing  that  obligation : 
Thmfore,  on  the  whole,  find  that  the  investiture  of  the  defender,  under  challenge,  can- 
not stand  in  the  way  of  the  pursuer's  entering  to  the  lands  and  estate  of  Easter  Hailes ; 
and  declare  it  in  so  far  effectual ;  and  reduce  and  decern  to  this  extent  accordingly ; 
bnt  find  and  declare,  that  the  said  infeftment  and  investiture  challenged  must  remain  a 
valid  and  effectual  title  to  the  said  Sir  Thomas  Gibson  Carmichael,  and  the  heirs  of 
entail  in  their  order,  over  the  lands  of  Easter  Hailes,  ay  and  until  the  pursuer  enters 
therein ;  and  find,  that  on  entering,  she  must  surrender  and  convey  the  same,  in  com- 
petent form,  to  the  defender  and  the  other  heirs  of  entail  of  the  said  John  Earl  of 
Hyndford,  and  that  in  terms  of  the  said  entail,  and  under  the  whole  provisions,  condi- 
tions, and  fetters,  therein  expressed." 

lliis  judgment  was  followed  by  a  reclaiming  petition  and  answers. 

Argument  for  Miss  Carmichael,  petitioner. 

I.  The  merits  of  the  action  of  reduction  at  her  instance  ought  to  be  first  considered  ; 
and  it  cannot  be  denied  that  the  deeds  challenged  are  liable  to  be  cut  down  as  completely 
inept.  If  she  can  clear  away  preliminary  objections,  she  is  therefore  entitled  to  succeed 
m  her  action. 

Ittj  It  has  been  objected  that  she  is  not  in  titulo  to  pursue  any  such  action,  she 
herself  not  being  infeft ;  and  it  has  been  said  that  her  general  service  to  James 
Carmichael  is  null  and  void,  the  Earl  of  Hyndford  having  been  previously  served  heir 
general  to  the  same  person,  and  taken  up  every  right  that  could  be  carried  in  that 
chanicter. 

The  answer  is  obvious,  that  a  general  service  takes  no  feudal  right  out  of  the 
JuBreditas  jaeens  of  an  ancestor ;  and  if  the  person  so  serving  dies  without  proceeding  to 
enter  heir  by  special  service  and  infeftment,  the  general  service  flies  off  as  if  it  never 
had  existed ;  Stair,  b.  3,  tit.  4,  sect  35.  Lord  Hyndford's  general  service  is  therefore 
no  bar  to  her's. 

It  is  settled  law,  that  a  general  service  gives  a  good  title  to  pursue  an  action  of 
reduction,  otherwise  such  an  action  in  many  cases  could  never  proceed,  because  an 
infeftment  in  the  person  of  another  is  a  good  objection  to  a  special  service.  This  point 
IB  completely  established  by  the  case  of  Horns  against  Stevenson,  6th  November  1741, 
KUk,  But)  nevertheless,  an  objection  to  her  title  is  given  weight  to  in  the  interlocutor, 
because  a  [21]  plea  brought  upon  it,  does  not  afford  security  to  a  defender  against  future 
challenges.  If  the  reduction  is  well  founded  on  the  merits,  the  reasons  of  reduction 
will  be  sustained,  and  the  defender  wiU  have  no  cause  to  complain  on  that  ground, 
because  no  right  will  remain  with  him  to  be  the  subject  of  such  future  challenge.  And 
if,  on  the  other  hand,  the  reasons  of  reduction  are  repelled,  the  same  question  cannot  be 
tried  over  again  by  another  person  having  merely  a  general  service,  because  it  has  been 
determined  already.  The  defender,  in  the  case  supposed,  has  nothing  to  fear  from  an 
entered  heir,  because  he  can  always  stop  a  special  service  by  proponing  the  objection  of 
his  own  infeftment.  He  therefore  suffers  no  injustice  by  the  title  to  pursue  being  sus- 
tained on  a  general  service ;  and  if  her  plea  against  it,  which  is  applicable  in  every  case, 
were  to  be  listened  to,  it  would  render  completely  nugatory  the  rule  laid  down  in  the 
case  already  quoted  from  Lord  Kilkerran,  and  which  is  universally  followed  in  practice. 

2d,  The  interlocutor  finds  that  such  title  carries  no  force  sufficient  to  cut  down  the 
existing  investiture,  except  in  so  far  as  it  may  become  perfected  by  entry.  But  it  is 
acknowledged  in  the  interlocutor,  that  the  title  is  a  good  one  at  common  law,  and  it  is 
not  easy  to  see  why  it  should  not  have  all  the  force  wanted.  The  present  investitures 
are  challenged  on  the  ground  of  absolute  nullity ;  and  if  the  pursuer  has  a  title  to 
insist  in  the  challenge,  and  can  make  good  her  averments,  the  necessary  consequence 
seems  to  be  that  judgment  should  follow  reducing  these  investitures.  She  does  not  ask 
to  be  invested  herself,  and  no  pursuer  in  such  an  action  can  ask  it,  because  the  judg- 
ment of  this  Court  is  not  the  proper  step  for  attaining  the  object.     She  only  asks  that 
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the  inept  titles  may  be  set  aside,  and  the  lands  restored  to  the  situation  in  which  they 
ought  to  be.  ' 

Sd,  It  is  further  found  in  the  interlocutor,  that  she  has  no  just  and  equitable 
interest  to  pursue,  unless  she  means  to  enter  and  fulfil  her  father's  obligation.  It  is  by 
no  means  admitted  that  Sir  John  came  under  any  obligation  to  entail  Easter  Hailes ; 
but  even  on  the  supposition  that  he  did,  she  has  an  interest,  because  she  may  possess  on 
her  apparency  without  representing  her  father,  or  incurring  a  passive  title  tmder  the 
Act  1695.  Unless  she  enters,  there  is  nothing  in  that  statute  to  make  her  liable  for  the 
debts  of  a  former  apparent  heir.  This  has  l^n  found  in  the  case  of  Sutherland  of 
Einminity,  22d  Kov.  1748.  Rem.  Dec.  and  also  in  the  case  of  Grant  against  Suther- 
land, 12th  December  1754,  Fac.  Col.  Mor,  Diet.  p.  9819.  It  is  true  the  first  of  these 
cases  was  reversed  upon  appeal ;  but  there  an  heir  was  seeking  to  be  reponed  against  a 
representation  already  incurred  to  the  effect  of  allowing  him  to  carry  off  his  fothei^a 
estate  from  onerous  creditors ;  and  many  equitable  reasons  obviously  occur  for  refusing 
such  a  request.  It  is  likely  the  reversal  proceeded  npon  some  such  grounds,  and  not^  as 
stated  by  the  learned  reporter,  on  the  ground  that  the  Act  1695  was  to  be  liberally 
interpreted.  That  Act  being  connectory  of  our  common  law,  is  strictly  interpreted,  and 
cannot  be  stretched  to  a  case  which  it  does  not  provide  for.  It  was  accordingly  so 
found  in  the  subsequent  case  of  Grant,  which  was  affirmed  on  appeal,  and  settled  the 
question.     ErskinSy  b.  3,  tit.  8  sect.  94. 

[22]  n.  The  counter  action  at  the  instance  of  Sir  Thomas  Gibson  Carmichael  will 
now  be  considered ;  and  the  first  defence  has  already  been  anticipated,  viz.  That  the 
petitioner  is  not  bound  to  enter  at  alL 

Ist^  But  esio  she  were  bound,  it  is  contended  that  her  father  Sir  John  never  inconed 
any  universal  representation  of  Lord  Hyndford,  so  as  to  bind  himself  and  heiis  to  fulfil 
all  deeds  and  obligations  of  every  kind.  Sir  John  took  up  the  entailed  estate  by  sendee 
as  heir  of  tailzie  and  provision.  An  heir  succeeding  in  this  character  to  a  special  sobjeet 
is  liable  only  in  valorem.  This  is  the  opinion  of  every  one  of  our  law  writers,  with  the 
single  exception  of  Mr.  Erskine.  Dirleton  and  Stewart^  wee  Heirs.  Bank,  b.  3,  tit.  5, 
sec.  62  and  63,  Lord  Kaimes,  Law  Tracts,  p.  407.  And  Mr.  Erskine's  opinion  was 
condemned  in  a  subsequent  case,  Baird  against  Earl  of  Bosebery,  16th  July  1766,  Mor. 
Diet.  p.  14,019.  In  the  next  place,  with  regard  to  the  disposition,  the  moveables  were 
taken  up  upon  a  regular  inventory,  and  the  heritable  property  as  disponee.  No  part  of 
the  subjects  conveyed  was  taken  upon  any  universal  title,  or  in  virtue  of  a  service  as 
heir  to  Lord  Hyndford.  In  this  situation  he  is  only  liable  in  valorem.  Erskiney  h.  3, 
tit.  8,  sec.  52. 

2d,  Neither  did  Sir  John  incur  the  passive  title  of  gestio  pro  Ticerede,  because  he  im- 
mixed  with  no  part  of  the  ancestor's  estate  to  which  an  active  title  by  service  might 
have  been  made  up ;  Erskine,  b.  3,  tit  8,  s.  83.  An  active  title  by  service  was  made 
up  to  the  entailed  estate ;  but,  as  already  shown,  it  was  not  of  such  a  nature  as  to  incur 
an  universal  representation. 

This  view  of  the  case  is  strengthened  by  considering  who  those  are  that  are  pleading 
for  an  universal  representation  of  the  Earl  by  Sir  John.  They  are  not  the  Earl's  onerotu 
creditors,  but  merely  heirs  of  entail,  gratuitously  named  by  him.  They  cannot  be  con- 
sidered in  a  more  favourable  light  than  legatees ;  and  whatever  may  be  the  strict  law 
laid  down  by  our  old  writers,  as  to  univenal  representation,  it  is  believed  the  Court 
never  has  in  any  one  case  found  the  heir  liable  to  a  gratuitous  disponee,  or  legatee  of  the 
predecessor,  beyond  the  value  of  the  succession. 

3^,  But  it  has  been  said  that  Sir  John  became  bound  to  make  up  proper  titles  in 
his  own  person,  and  to  entail  the  estate  of  Hailes,  upon  the  principle  that  no  person  is 
entitled  to  approbate  and  reprobate  the  same  deed ;  and  that  by  accepting  the  estate  of 
Skirling,  under  the  entail,  he  approbated  that  deed,  and  became  bound  to  cany  it  into 
effect  in  every  way  he  could.  But  the  principle  of  approbate  and  reprobate,  like  that 
of  election  in  the  law  of  England,  applies  only  to  the  case  where  there  is  a  choice  of 
benefits.  It  is  an  equitable  doctrine,  whereby  a  person  entitled  to  two  different  rights 
or  subjects  is  restricted  to  take  one  of  them.  It  is  a  strong  operation  of  a  court  of 
equity  to  put  a  person  in  such  a  situation  to  make  his  election  ;  and  it  will  not  be  held 
to  have  been  made,  unless  it  has  been  unequivocally  put  to  him,  and  every  opportunity 
afiforded  for  consideration  of  the  value  of  the  respective  rights  or  interests ;  Bacon,  vol 
7,  p.  446.    Stewart  against  Stewart^  31st  May  1809,  Fac.  Col.    The  very  statement  of 
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this  equitable  doctrine  is  sufficient  to  [23]  show  that  no  one  by  it  can  be  subjected  ultra 
valorem^  and  made  an  actual  sufferer,  by  the  operation  of  a  deed  which  gives  him  a 
choice  of  benefits. 

These  two  last  views  of  the  case  are  the  most  unfavourable  that  can  be  taken  for 
the  petitioner,  and  are  given  on  the  supposition,  which  is  not  admitted,  that  she  repre- 
Beats  her  father,  and  that  he  again  laid  himself  under  an  obligation  to  entail  Easter 
Hailes,  which  obligation  is  to  be  measured  by  the  value  of  the  succession  derived  from 
Lozd  Hyndford.  Even  in  this  view  she  would  be  a  considerable  gainer,  being  liable 
only  to  the  extent  of  her  father's  benefit^  and  the  fee  of  the  one  estate  being  much  more 
yalnable  than  his  liferent  of  the  other. 

iUif  It  is  also  maintained,  that  by  his  contract  of  marriage  Sir  John  had  become 
bound  to  settle  these  lands  upon  the  heirs  of  entaO.  To  an  heir  of  the  marriage  claiming 
luder  the  contiacc  this  might  have  been  a  good  argument,  but  it  is  obviously  the 
reverse  when  used  by  a  party  who  has  no  jus  crediti  under  that  contract 

Wi^  The  petitioner  denies  in  ioto  that  there  was  any  obligation  imposed  upon  her 
father  to  entail  the  estate  of  Easter  Hailes.  In  discussing  this  question,  she  is  entitled 
to  plead  all  the  favour  which  the  law  shews  to  the  freedom  of  property,  and  the  jealousy 
and  strictness  with  which  it  refuses  to  admit  the  imposition  of  fetters.  On  the  present 
point  she  has  to  maintain  (and  the  plea  cannot  easily  be  denied),  that  an  entail  executed 
a  non  domino  has  no  efiect  whatever.  Strictly  and  feudally  speaking,  the  lands  of 
Easter  Hailes  did  not  belong  to  Lord  Hyndford.  They  were  and  still  are  in  the  hoereditas 
jaeeru  of  James  GarmichaeL  It  was  only  by  the  tolerance  of  the  superior,  and  by  a  re- 
laxation of  the  feudal  law,  that  he  had  a  right  to  possess  them. 

The  force  of  statute  has  given  certain  rights  to  the  onerous  creditors  of  a  person  in 
8Qch  a  situation  ;  but  in  regard  to  his  gratuitous  deeds  the  principles  of  the  feudal  law 
are  still  in  full  force  ;  and  it  is  perfectly  established  that  he  can  neither  gratuitously 
alienate  nor  entail  to  the  prejudice  of  the  next  lawful  heir.  At  the  death  of  Lord 
Hyndford  Sir  John  was  entitled  to  take  up  the  entailed  estate  of  Skirling,  and  to  hold 
the  entail  j?ro  non  seripto^  in  as  far  as  it  related  to  a  subject  over  which  the  deceased, 
in  that  shape  at  least,  had  no  power.  This  principle  was  acknowledged  in  the  case  of 
Arbuthnot,  4th  July  1792. 

The  analogy  holds  in  the  case  of  moveables,  and  an  argument  from  them  is  not  in- 
applicable to  the  present  case.  A  legcUum  rei  cUieni  was  not  an  effectual  legacy,  unless 
the  testator  knew  that  the  subject  belonged  to  another ;  Perez,  lib.  2,  tit.  20.  Lord 
Hyndford  ignorantly  described  the  estate  of  Hailes  as  his  own,  and  supposed  it  to  be  so, 
when  it  was  otherwise  in  reality,  so  that  this  is  just  the  case  of  a  res  cUiena  inscienter 
Ugaia,  and  as  such  ineffectual  Lord  Hyndford  even  binds  his  heirs  to  possess  the  lands 
upon  the  deed  of  entail  only,  which  it  is  plain  could  never  constitute  a  valid  title  of 
possession  to  the  estate  of  Hailes,  and  in  respect  to  it  the  clause  is  felo  de  se.  In  the 
above  view  of  the  case  it  is  of  no  consequence  whether  Sir  John  incurred  a  representa- 
tion of  the  Earl  or  not 

6//^  The  next  view  of  the  case  may  be  taken  on  the  supposition  that  the  entail  of 
Easter  Hailes  was  not  entirely  void,  but  that  an  obligation  was  laid  upon  Sir  John  to 
entail  it  By  the  deed  of  entail  Sir  John  binds  [24]  himself  and  his  heirs  to  resign 
the  lands  for  new  infeftment  in  favour  of  a  certain  series  of  heirs  therein  specified. 
Bat  this  is  nothing  more  than  is  done  by  every  man  who  makes  a  disposition  in  favour 
of  lus  eldest  son,  and  it  has  never  been  argued  that  sxijjus  crediti  is  thereby  created  in 
fsYonr  of  the  substitutes. 

This  obligation  of  itself  would  not  have  furnished  any  ground  to  Sir  Thomas  to 
bring  an  action  against  Sir  John  in  his  lifetime,  concluding  that  he  should  be  bound  to 
entaiL  It  is  however  assisted  by  a  prohibition  against  altering  the  order  of  succession, 
and  fenced  by  irritant  and  resolutive  clauses.  But  how  are  these  clauses  to  be  enforced  9 
By  the  same  means  that  any  other  obligations  are  to  be  enforced ;  such  as  an  obligation 
to  bear  the  name  and  arms,  &c.  and  that  is  by  the  machinery  of  the  entail  itself ;  by  an 
action  declaring  an  irritancy  of  the  contravener's  right  Had  such  an  action  been 
brought  against  Sir  John  in  his  lifetime  (if  he  chose  to  depart  from  the  strong  defence, 
that  the  entail  of  Hailes  was  good  for  nothing),  he  might  have  been  bound  to  entail,  or 
alternatively  to  forfeit  his  right  to  the  estate  of  Skirling.  But  no  such  action  having 
been  brought  in  the  lifetime  of  Sir  John,  it  can  be  of  no  avail  now,  because  a  contra- 
Tention  cannot  be  declared  after  the  death  of  the  contravener ;  and  Uie  petitioner  is  an 
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entire  atianger  to  the  entail  on  which  the  plea  is  founded .  This  point  is  argued  as  if 
Lord  Hyndford  had  expressly  and  explicitly  bound  Sir  John  to  make  up  proper  titles, 
and  entail  Easter  Hailes,  under  condition  of  irritating  his  right  to  Skirling.  But  soch  a 
supposition  is  giving  much  more  effect  to  the  implied  intention  and  blundermg 
provisions  of  the  entail,  than  in  a  question  atrietissimi  juris  it  can  ever  be  entitled  to 
receive.  And  the  circumstances  of  this  case  are  by  no  means  equivalent  to  infer  any 
such  obligation ;  15th  December  1801,  Stirling  against  Stirling. 

In  the  present  view  of  the  case,  it  has  also  been  attempted  to  rear  up  an  argoxnent^ 
that  Sir  John,  baving  accepted  of  the  estate  of  Skirling,  became  bound  to  entail,  on  the 
principle  of  approbate  and  reprobate.  But  this  equitable  doctrine  can  never  be  applied 
to  the  efifect  of  creating  an  entail,  or  of  rearing  up  what  was  a  mere  tpes  suecesnonu  into 
tLJua  crediti.  The  argument  against  the  petitioner,  on  that  head,  goes  too  far;  becanee, 
by  it,  every  simple  destination  would  be  made  an  entail,  on  the  ground  that  he  who 
approbated  the  deed,  by  accepting  under  it,  could  not  reprobate  it^  by  changing  tiie 
succession.  All  that  could  have  been  done,  on  the  principle  of  approbate  and  reprobate, 
was  to  have  put  Sir  John  to  make  an  election.  But  this  was  never  done ;  and  it  so 
happened,  that  he  was  not  in  a  situation  to  be  put  to  his  election,  because,  by  the  deed, 
and  by  the  will  of  the  deceased  Earl,  he  was  entitled  to  hold  both  properties  till  his 
death.  His  daughter  was  .not  so  entitled  to  both,  and  she  only  claims  one  of  them. 
The  principle  of  approbate  and  reprobate  only  applies  to  the  effect  of  r^ulating  the 
existing  rights  of  parties,  and  cannot  be  used  for  the  purpose  of  imposing  fetters  upon 
property,  which  can  only  be  done  vi  statuti  by  means  of  an  entail.  Accordingly,  no 
instance  can  be  produced  where  an  entail  was  grounded  on  such  a  doctrine.  On  the 
contrary,  the  most  express  and  technical  provisions  are  always  required.  JErskine,  b.  iii. 
tit  8,  8.  29.— 8th  No- [26] -vember  1749,  Sinclair,— 20th  June  1771,  Hay,— Case  of 
Duntreath-— 8th  July  1777,  Gordon.  In  all  these  cases,  and  many  others,  the  heir  of 
entail  approbated  the  deed  of  the  granter  by  taking  under  it,  and  at  the  same  time 
reprobated  his  express  and  declared  intentions,  on  account  of  mere  technical  omissions. 
Another  reason  for  rejecting  the  doctrine  of  approbate  and  reprobate,  as  applicable  to 
the  restrictions  of  an  entail,  is  that,  where  it  is  applicable,  a  choice  of  two  things  is 
implied ;  but  as  a  man  does  not  know  what  heirs  he  may  have,  he  is  not  in  a  situation 
to  make  a  choice.  Also,  in  many  cases  it  would  be  impossible  for  the  Court  to  give  it 
effect ;  and  in  a  case  like  the  present,  where  the  estate  reverts  to  a  supervening  heir  of 
the  contravener's  body,  the  property  might  vacillate  for  ever,  and  the  utmost  confusion 
be  produced. 

III.  Lastly,  Supposing,  but  not  granting,  an  obligation  to  entail  Easter  Hailes  to 
have  been  imposed  by  Lord  Hyndford,  it  transmits  against  the  heir  in  the  entailed 
estate,  and  not  against  the  petitioner.  Sir  John  incurred  no  obligation  by  possessing 
the  estate  of  Hailes.  It  was  on  account  of  his  taking  up  the  estate  of  Skirling 
that  he  became  liable  in  the  obligation,  and  it  was  only  by  means  of  a  forfeiture 
of  that  estate  that  the  obligation  could  be  enforced.  But  Sir  John  has  died 
without  implementing  the  obligation,  and  it  must  transmit  against  the  heir  in  that 
estate  to  which  the  obligation  was  attached,  and  by  entering  heir  to  which  it  became 
prestable  by  Sir  John.  Lord  Hyndford  binds  his  heirs  to  resign  for  new  infeftment, 
&c.  This  must  mean  his  heirs  in  the  estate  of  Skirling,  for  he  had  no  heirs  in  the 
estate  of  Easter  Hailes ;  and  it  must  always  be  remembered  that  the  petitioner  is  not  his 
heir  in  any  way.  By  this  view.  Sir  Thomas  becomes  both  debtor  and  creditor  in  the 
same  obligation,  which  renders  his  action  nugatory. 

Another  view  leads  to  the  same  conclusion.  The  obligation  to  entail,  that  is  now, 
for  argument's  sake,  supposed  to  have  been  laid  upon  Sir  John,  was  not  different  from 
an  obligation  to  dispone  the  estate,  or  pay  a  sum  of  money  to  a  third  person,  or  to  pay 
the  entailer's  debts.  But  this  is  only  to  be  done  out  of  the  entailed  estate ;  or  if  money, 
or  other  valuable  consideration,  is  advanced  by  the  heir  in  possession,  it  is  not  done 
without  relief;  otherwise,  the  absurd  conclusion  would  follow,  that  the  first  and 
favoured  heir  was  to  be  more  heavily  burthened  than  any  other.  Had  Sir  John,  there- 
fore, performed  the  obligation,  he  would  have  held  a  claim  against  the  entailed  estate 
in  favour  of  himself  and  his  heirs  at  law,  who  are  different  horn  the  heirs  of  taildei 
But  as  he  has  not  performed  the  obligation,  it  is  fruitless  for  the  heirs  of  entail  to  ask 
the  petitioner,  as  representing  her  father,  to  do  so,  because  they  themselves  would  there- 
by become  liable  to  her  in  an  equivalent. 
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The  petitioner,  it  is  said,  ought  to  lopresent  her  father  on  the  Act  1695.  Bat  her 
father  has  another  representative,  namely,  Sir  Thomas  Qibson  Carmichael,  his  repre- 
sentative in  the  entailed  estate.  It  is  true  that  he  is  not  liahle  for  the  proper  dehts  of 
Sir  John;  but  it  is  equally  true,  that  he  is  liable  for  all  the  debts  and  obligations 
flowing  from  the  entailer.  He  is  therefore  the  proper  debtor  in  the  obligation  in 
qaestion.  And  it  has  also  been  decided  that  a  person  made  liable,  on  the  Act  1695,  for 
the  debts  of  an  apparent  heir,  has  relief  from  the  apparent  heir's  representatives  in 
[20]  any  other  subject.    Case  of  Clydesdale,  January  1727,  Lord  Kaimes^  p.  207,  No.  75. 

Argument  for  Sir  Thomas  Gibson  Carmichael,  respondent. 

1.  The  points  of  the  cause  will  be  noticed  in  the  order  in  which  they  have  been 
taken  up  in  the  interlocutor ;  and  the  first  is,  That  Sir  John  Carmichael  contracted  a 
valid  and  onerous  obligation  to  make  up  proper  and  effectual  titles  to  the  estate  of 
Easter  Hailes,  and  to  subject  that  estate  to  the  Earl  of  Hyndford's  entail.  By  under- 
taking this  obligation,  no  hardship  whatever  was  imposed  upon  him,  and  he  did  every 
thing  in  his  power,  so  far  as  he  knew,  to  implement  it  It  was  no  doubt  in  the  power 
of  Sir  John  to  have  taken  the  estate  of  Bjailes  in  fee-simple,  which  was  then  lately 
acquired,  and  of  little  value ;  but  in  that  case  he  must  have  forfeited  the  large  family 
estates.  No  man  of  common  prudence  would  have  thought  of  doing  so.  And  so  far 
from  being  anxious  to  get  the  estate  of  Hailes  out  of  the  entail,  he  seems  to  have 
adopted  the  same  views  with  the  rest  of  the  family,  and  did  every  thing  in  his  power  to 
settle  the  whole  lands  upon  the  heirs  of  entail.  This  is  little  to  be  wondered  at^  when 
bis  own  issue  male  was  first  called,  and  afterwards  his  brother. 

Sir  John,  in  many  different  ways,  shewed  his  acceptance  of  the  entailed  estates, 
which  were  only  given  him  tmder  the  condition  of  entailing  Haile&  He  possessed,  drew 
the  rents,  and  made  up  titles,  in  terms  of  the  entail.  Even  with  regard  to  Hailes  itself, 
the  title  on  which  he  possessed,  although  it  may  be  erroneous  in  other  respects,  bears  in 
i^remio  to  be  held  by  him  in  virtue  of  the  entail,  and  even  contains  the  whole  of  its 
clauses.  The  acceptance  and  the  obligation  are  as  much  acknowledged  by  this 
erroneous  title,  as  they  could  have  been  by  the  most  correct.  When  these  circum- 
stances, along  with  the  clauses  in  the  deed  itself,  are  taken  into  view,  there  cannot  be  a 
doubt  that  Sir  John  came  under  an  onerous  obligation  to  make  up  proper  titles,  and* 
entail  Easter  Hailes.  The  consideration  on  account  of  which  this  onerous  obligation 
was  undertaken,  was  the  whole  other  estate  of  Lord  Hyndford. 

By  acceptance  of  the  subjects  conveyed  by  the  disposition,  Sir  John  also  became 
bound  to  entaH  That  deed  bears  reference  to  the  entail,  binds  the  granters  to  relieve 
the  entailed  estate  of  debts,  and  to  perform  all  the  obligations  prestable  by  the  Earl  at 
his  death,  and  only  conveys  the  subjects  under  these  provisions.  In  the  very  first  clause 
of  the  deed,  and  in  many  others,  the  Earl  binds  himself  and  his  heirs  and  successors^  to 
settle  the  estates  specified,  under  its  provisions ;  and  the  obligation  remained  prestable 
by  him  and  his  heirs  and  successors  at  his  death. 

Sir  John,  then,  by  accepting  under  the  general  disposition,  came  under  an  additional 
and  distinct  obligation  to  implement  the  entail.  He  was  before  liable  as  a  successor, 
and  he  now  became  liable  as  heir.  It  is  idle  to  argue  that  he  did  not  represent  the  Earl 
Qnivenally.  He  took  up  the  whole  of  his  estates,  both  heritable  and  moveable ;  and 
although  he  was  not  the  first  institute  in  the  general  disposition,  he  was  served  heir- 
male  to  his  father,  who  had  been  so,  and  was  also  the  EarFs  heir  of  line.  He  came  to 
be  in  the  same  situation  as  if  he  had  been  the  Earl's  eldest  son  ;  [27]  and  there  is  no 
doubt^  that  by  taking  under  a  general  disposition,  he  incurred  a  universal  representation. 
Esnkins^  b.'L  tit.  8,  s.  51. 

But  further,  being  the  person  aiioqui  successurus,  and  taking  under  a  general  disposi- 
tion, he  could  not  avoid  incurring  the  passive  title  of  gestio  2>ro  hcerede,  even  by  the 
common  law,  independent  of  the  statute  1695,  which  strengthens  it.  It  is  unnecessary 
to  observe,  in  point  of  fact^  that  he  has  behaved  as  heir  in  every  respect. 

It  is  next  to  be  observed,  that  Sir  John,  by  every  act  of  his  life,  homologated  the 
entail  The  titles  he  made  up  to  Easter  Hailes  contained  the  conditions  of  it.  His 
possession  of  both  estates  depended  upon  it,  and  he  never  did  one  act  inconsistent  with 
his  obligation*  On  the  contrary,  in  his  contract  of  marriage,  he  settled  both  estates  on 
the  heirs  of  tailzie,  and  afterwards  executed  a  formal  procuratory  of  resignation  in  terms 
q{  it.  He  further  made  provisions  fur  his  wife,  and  for  the  petitioner  herself,  out  of 
the  entailed  lands,  in  terms  of  the  tailzie. 
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In  these  three  ways,  h  By  acceptance  under  the  condition ;  2.  By  his  oniyersal  repre- 
sentation of  the  Earl ;  and,  3.  By  homologation  of  the  deed,  Sir  John  became  bomid  to 
the  heirs  of  tailzie  to  entail  the  estate  of  Easter  Hailes. 

The  argument  used  by  the  petitioner,  that  Sir  John  did  not  incur  a  universal  repre- 
sentation, is  founded  upon  erroneous  views  of  law,  and  misapplications  of  the  authoiB 
quoted,  who  are  only  speaking  of  a  person  not  cUioqut  successurus  provided  to  a  special 
subject.  The  entail  and  general  disposition  are  considered  separately,  whereas  it  is  obvious 
they  must  be  taken  together,  each  truly  making  a  part  of  one  and  the  same  settlement 
It  is  argued,  that  the  entail  of  Easter  Hailes  was  altogether  void,  as  executed  a  fion 
domino.  But  where  a  person's  titles  are  in  such  a  situation  as  to  prevent  him  from 
competently  executing  an  entail,  he  can  bind  his  heirs  to  do  so.  This  is  admitted  in  the 
case  of  Arbuthnot,  as  may  be  seen  from  the  report. 

It  is  asserted  that  the  estate  of  Easter  Hailes  was  not  Lord  Hyndf ord's,  and  that  his 
disposal  of  it  is  similar  to  a  Ugatum  rei  alieni.  The  answer  is,  that  the  property  was 
truly  his,  although  he  had  not  entered  with  the  superior ;  and  also  that  it  came  to  be 
his  heir's  or  at  least  his  heir  was  in  such  a  situation  as  to  be  easily  able,  by  taking  up 
the  subject,  to  make  it  his  own,  which  case  is  excepted  from  the  general  rule  of  the 
Roman  law.  If  a  testator  leaves  to  a  third  party  a  subject  belonging  to  his  heir,  whether 
he  knew  this  or  not,  if  the  heir  accepts,  the  legacy  becomes  effectual  Voet^  de  LegaL 
et  Fideicom.  s.  26. 

The  respondent  will  readily  admit  that  the  destination  in  the  entail,  without  the 
prohibitory  clauses,  would  have  given  him  no  right  of  action.  These  are  the  very  dauses 
that  give  him  ^Jus  crediti^  on  which  the  right  of  action  depends.  The  different  claoaes 
are  not  to  be  considered  separately,  but  together ;  and  even  then,  the  prohibitory  and 
resolutive  clauses  are  not  the  only  remedy  by  which  an  obligation  on  an  heir  of  entail 
may  be  enforced.  The  obligation  incurred  in  the  present  case  being  to  bring  an  estate 
under  the  entail,  might  perhaps  have  been  reached  by  a  declarator  of  irritancy,  as  to  tiie 
lands  already  entailed ;  but  it  [28]  could  also  have  been  enforced  and  made  effectual  to 
the  heirs  of  entail  by  the  ordinary  judicial  remedies.  The  case  is  the  same  as  if  the 
seller  of  an  estate  had  bound  himself  to  dispone  to  a  certain  series  of  heirs,  under  t^e 
•restrictions  of  an  entail ;  an  obligation  that  doubtless  could  be  made  effectual 

The  doctrine  of  approbate  and  reprobate  is  said  to  be  inapplicable  to  the  question, 
whether  an  estate  is  or  is  not  subject  to  the  fetters  of  an  entail.     The  respondent^ 
although  he  cannot  accede  to  that  proposition,  denies  that  it  states  the  question  furly. 
The  point  under  discussion  is  not,  whether  Easter  Hailes  is  entailed,  but  whether  Sir 
John  undertook  an  onerous  obligation  to  entail  it ;  and  it  cannot  be  disputed  that^  hav- 
ing approbated  the  Earl's  settlements  by  acceptance,  he  became  bound  to  implement  the 
conditions  in  favour  of^the  heirs  of  entaiL     Cunningham  against  Gainer,  17  January  1758. 
The  inference,  that  by  this  doctrine  a  simple  destination  may  be  reared  up  into  a 
tailzie,  by  no  means  follows ;  because  a  proprietor  who  has  taken  under  such  a  destina- 
tion, by  altering  the  order  of  succession,  does  not  reprobate  his  own  title,  but  only 
exercises  a  power  inherent  in  the  possession  of  an  unlimited  fee,  which  his  predecessor 
has  bestowed  upon  him.     In  the  cases  quoted,  where  proprietors  have  got  quit  of  the 
fetteis  of  an  entail,  they  never  reprobated  their  own  title.     The  only  question  discussed 
in  these  cases,  was,  as  to  the  legal  meaning  and  effect  of  the  conditions  under  which  thej 
possessed.     Sir  John  might  have  entailed  Easter  Hailes  in  the  same  terms  with  Skirling; 
and  then  he  might  have  fairly  brought  an  action  for  getting  rid  of  the  fetters,  without 
subjecting  himself  to  be  met  by  the  plea  of  approbate  and  reprobate.     In  such  an  action, 
he  would  have  been  entitled  to  plead,  that  an  entail  was  strtctissimi  juris ;  but  in  the 
present  case,  where  it  is  only  enquired  whether,  for  an  adequate  cause,  an  onerous  obliga- 
tion had  been  undertaken,  and  must  be  fulfilled,  the  deeds  and  transactions  of  the  parties 
are  entitled  to  a  fair  and  liberal  interpretation. 

It  is  argued,  that  the  plea  of  approbate  and  reprobate  can  never  be  carried  so  far  as 
to  subject  any  one  ultra  valorem  of  the  benefit  received  by  the  deed.  It  is  believed 
the  petitioner  would  gain  little  by  the  mode  of  accounting  she  aims  at ;  but  it  is  ob?ioQ8 
the  rule  must  be  applied  to  different  effects,  after  and  before  the  deed  has  been  appro- 
bated, or,  in  her  own  language,  after  the  party  has  made  his  election.  In  the  first  case 
her  doctrine  is  true ;  because  no  party  will  choose  the  less  valuable  right ;  but  when  a 
deed,  by  acceptance,  has  been  approbated  and  homologated,  the  election  has  been  made^ 
and  the  party  must  abide  by  the  consequences.     Sir  John,  at  the  SarFs  death,  had  the 


i 


F.a  mo,  Hit.  n.      CARMIGHAEL  V,   sir  THOMAS  GIBSOI^  CARMtCfiAEL.  375 

alternatiye  of  possessing  Easter  Hailes  in  fee-fiimple,  or  of  accepting  under  the  settle- 
ments, and  be<x>ming  bound  to  entail  it  He  accepted  under  these  settlements,  and  his 
obligation  immediately  ceased  to  be  of  an  alternative  nature. 

n.  The  obligation  contracted  by  Sir  John  Garmichael  has  descended  on  the  peti- 
tioner, or  at  least  will  descend  on  her  in  virtue  of  the  statute  1695,  whenever  she  enters 
heir  in  the  estate  of  £aster  Hailes.  The  Act  declares  that  a  person  so  entering  to  a 
nmote  predecessor,  "  shall  be  liable  for  the  debts  and  deeds  of  the  person  interjected,  to 
whom  he  was  apparent  heir."  Perhaps  some  violence  was  done  to  this  statute,  when 
[29]  it  was  decided  that  its  words  did  not  protect  the  gratuitous  settlements  of  apparent 
mxs.  Such  deeds  never  became  binding  upon  the  grantor  himself,  and  could  never  be 
the  sabject  of  diligence  against  him.  They  are  therefore,  carefully  to  be  distinguished 
from  his  obligations,  whether  onerous  or  gratuitous  in  their  origin,  in  virtue  of  which  he 
was  himself  bound,  and  on  which  diligence  could  have  proceeded  against  him.  The 
statate  makes  the  heir  liable  for  all  such  deeds,  as  the  valid  obligations  of  the  interme- 
diate heir.  Now,  although  Sir  John  came  clearly  under  an  onerous  obligation  by  accep- 
tance of  the  entail,  he  further  bound  himself  by  such  acts  of  homologation  and  acknow- 
ledgments as  he  could  not  retract.  They  were  binding  upon  himself,  without  regard  to 
the  onerosity  of  the  obligation  ;  and  in  virtue  of  the  statute,  his  heir  cannot  pass  by  him 
and  take  up  the  estate  of  Hailes,  without  becoming  liable  for  them.  The  petitioner 
argaes  that  she  should  only  be  liable  to  the  extent  of  the  benefit  derived  by  Sir  John. 
Bat  the  statute  declares  she  shall  be  liable  ad  valorem  of  the  lands  to  which  she  succeeds. 
Again,  she  says  the  respondent  is  only  in  the  situation  of  a  gratuitous  disponee  or 
legatee.  But  the  question  is  not  whetiier  the  Earl's  settlements  were  gratuitous,  but 
whether  Sir  John  contracted  an  onerous  and  e£fectual  obligation  to  implement  them ;  and 
in  SQch  obligation  the  respondent  is  indisputably  not  a  legatee,  but  a  creditor  of  Sir  John. 

Bat  it  is  said  the  obligation  transmits  against  the  heir  of  entail,  or  at  least  that  the 
petitioner  is  entitled  to  relief.  It  is  sufficient  to  answer,  that  the  petitioner  represents 
ber  &ther,  while  the  heir  of  entail  does  not.  The  case  of  Clydesdale  therefore  does  not 
apply.  He  acknowledges  that  he  is  liable  for  the  entailer's  debts ;  but  this  case  does  not 
involve  any  such  question.  And  although  an  heir  of  entail  is  liable  for  entailer's  debt, 
he  is  not  bound  to  pay  it  clear  off,  but  may  transmit  it  with  the  estate.  But  if  he  is 
bonnd  to  pay  it  within  a  certain  time,  then  the  substitutes  have  a  jtts  crediti  that  he 
shoold  do  so,  and  can  force  him  to  clear  the  estate.  In  a  similar  manner,  a  specific 
obligation  was  imposed  upon  Sir  John,  and  he  was  bound  to  give  specific  implement 
without  relief,  otherwise  there  would  have  been  no  obligation  at  alL 

HI.  Lastly,  The  respondent  denies  that  the  genend  service  of  the  petitioner  is  a 
sufficient  title  to  enable  her  to  challenge  his  infef tment. 

In  discussing  this  question,  he  is  entitled  to  assume  that  a  valid  obligation  was  con- 
tracted by  Sir  John,  which  will  transmit  against  his  representative.  From  the  decided 
eases,  an  apparent  heir,  who  is  in  possession,  may  evade  the  Act  1695,  by  lying  out  un- 
entered ;  but  it  does  not  follow  that  an  apparent  heir,  who  is  not  in  possession,  can, 
without  a  special  service,  challenge  the  infeftment  of  another,  or  use  active^  a  title  which 
does  not  make  him  liable  passive  under  the  statute. 

Before  any  person  can  bring  an  action  into  Court  he  must  have  both  a  title  and  an 
iiskred.  On  examining  the  cases  that  relate  to  the  title  required  in  a  pursuer  who 
cballenges  another's  infeftment,  it  is  freely  confessed,  that  at  first  sight  a  discrepancy 
appears  in  the  decisions.  But,  on  more  minute  attention,  a  principle  may  be  discovered 
tbat  runs  through  the  whole.  A  vested  right  is  required ;  and  the  general  principle  of 
law  undoubtedly  is,  that  he  who  challenges  the  infeftment  of  another  must  himself  be 
infeft  Stair,  h.  4,  tU.  20,  sect  U  et  passim.  Erskine,  b.  [30]  4,  tit  1,  sect.  20.  But 
tbere  are  many  cases  where  a  right  of  action  sufficient  to  cut  down  an  infetment  may  be 
t'ss^  without  an  infeftment ;  and  in  these  a  personal  right  is  a  sufficient  title  to  pursue. 
^nkme  ut  supra.  Thus  in  the  case  of  deathbed,  the  right  vests  in  the  heir  propria 
jure.  In  all  cases  where  an  infeftment  flowing  from  the  ancestor  is  to  be  challenged  on 
tbe  head  of  fraud,  minority,  or  lesion,  a  right  of  action  remained  with  the  ancestor,  and 
tbia  right  of  action  is  transmitted  by  a  general  service  without  infeftment.  There  are 
:s  number  of  cases  noticed  in  the  Diet  voce  Title  to  pursue,  in  which  a  general  service 
was  sustained  as  a  sufficient  title ;  but  on  examining  them,  every  one  wiU  be  found  to 
bdoog  to  the  last-mentioned  class.  The  same  observation  applies  to  the  case  of  Horns 
against  Stevenson,  which  is  so  much  relied  on ;  and  it  may  be  observed,  that  the 
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species  fadi  in  that  case  has  been  bat  imperfectly  noticed  by  the  learned  reporter ;  and 
his  observation  upon  it,  that  a  general  service  has  cdways  been  sustained  as  a  sufiKcient 
title  to  reduce  all  rights  to  a  subject  in  which  the  predecessor  had  been  infefl;^  Is 
inaccurate,  and  contrary  to  authority. 

In  the  present  case,  there  was  nothing  (such  as  a  right  of  challenge)  left  in  the 
hcereditas  jacens  of  James  Carmichael  to  be  carried  by  a  general  service.  If  there 
had,  it  would  have  been  taken  up  by  Lord  Hyndford.  The  petitioner  has  not  even 
a  personal  right  to  the  lands  of  Easter  Hailos,  and  the  infeftment  she  wishes  to  cat 
down  did  not  flow  from  James  Carmichael,  but  from  another. 

The  respondent  may  allow  that  in  some  cases,  where  great  hardship  would  otherwise 
have  been  imposed  upon  the  pursuer,  and  where  no  injustice  followed  to  the  defender, 
the  strict  rule  of  law  has  been  departed  from,  and  an  imperfect  title  sustained.  Rowan 
against  Wardlaw,  12th  December  1635.  Durie, — Strowan  against  Marquis  of  Athole, 
26th  February  1681. 

In  the  last  case,  a  general  service  was  sustained,  because  a  special  service  coold 
not  proceed,  on  account  of  another  infeftment  standing  in  the  way ;  but  it  was  only 
to  the  effect  of  clearing  away  impediments,  and  on  purpose  that  the  special  service 
might  be  allowed  to  proceed.  These  impediments  being  cleared  away,  a  special  service 
becomes  necessary  to  enable  the  pursuer  to  advance  another  step.  In  the  present  case, 
although  decree  of  certification  had  been  allowed  to  go  out  against  the  respondent's  titles,  it 
would  only  have  been  to  the  effect  of  enabling  the  petitioner  to  enter  by  special  service. 
She  could  not  have  removed  him  from  the  lands  till  she  entered. 

But  truly,  in  the  petitioner's  case,  if  she  wished  to  enter,  the  respondent's  infeft- 
ment would  have  been  no  bar  to  her,  because  an  infeftment  flowing  a  non  domino  does 
not  exclude  another  infeftment.     Maccallum  against  Campbell,  21st  February  1793. 

Although,  in  some  cases,  from  equitable  considerations,  the  Court  may  have  sas- 
tained  an  imperfect  title,  it  by  no  means  follows  that  strict  form  will  be  departed  from, 
when  the  purpose  is  to  defeat  a  most  salutary  statute. 

It  is  a  general  rule  of  law,  that  parties  cannot  plead  upon  the  defects  of  their  own 
titles ;  and  another,  that  they  can  take  no  benefit  by  their  own  faults  or  neglects.  Both 
rules  are  applicable  to  the  case  of  an  heir  who  [31]  founds  upon  an  imperfect  title, 
when  it  is  in  his  power  to  make  a  better,  which  he  omits  exproposito,  for  the  very  purpose 
of  benefiting  by  the  defect.     Brown  against  Maclure,  17th  February  1808.^ 

As  the  petitioner's  title  is  defective,  so  also  is  her  interest.  On  her  present  title  she 
could  not  obtain  possession  ;  and  as  soon  as  she  made  it  better  by  entering,  she  would 
be  obliged  to  make  over  the  lands  to  the  respondent. 

When  the  cause  was  advised. 

Lord  Olerdee  said  he  had  not  been  present  at  the  hearing  in  presence,  and  former 

^  This  case  has  not  been  reported,  but  the  circumstances  were  these :  Euphan  Brown 
possessed  some  heritable  property  in  Fisherrow,  for  more  than  three  years,  and  without 
having  made  up  any  title  as  heir  of  her  predecessor.  She  disponed  it  to  her  husband  bj 
a  post-nuptial  contract,  which  contained  mutual  and  rational  provisions.  She  survived 
this  deed  only  fifty  days,  and  the  husband  continued  in  possession.  The  next  heir 
brought  a  reduction  of  the  contract  on  the  head  of  deathbed ;  and  also  pleaded,  that 
although  the  law  of  deathbed  were  inapplicable,  the  husband  had  no  right  to  the 
subjects  under  the  contract  which  flowed  a  non  domino.  Among  other  defences,  the 
title  to  insist  in  the  last  conclusion  was  objected  to,  the  pursuer  not  being  infpft,  and 
lying  out  unentered,  to  avoid  the  passive  title.  The  Lord  Ordinary  (Armadale)  pio- 
nounoed  a  judgment,  by  which  he  ^^  finds  it  unnecessary,  in  the  Lord  Ordinary's  view  of 
the  case,  to  determine  whether  a  post-nuptial  contract  of  the  nature  of  the  deed  in 
question,  containing  mutual  and  rational  provisions  betwixt  husband  and  wife,  can  be 
set  aside  on  the  head  of  deathbed ;  And  with  regard  to  the  subject  in  Fisherrow,  in 
respect  that  Euphan  Brown  had  made  up  no  title  thereto,  and  that  the  pursuer  is 
not  liable  for  the  debts  or  deeds  of  Euphan  Brown,  upon  the  Act  1695,  sustainB  the 
reasons  of  reduction." 

The  Court  took  a  different  view  of  the  question,  and  pronounced  this  judgment: 
''  Alter  the  interlocutor  reclaimed  against,  and  find  that  the  post-nuptial  contract  in 
question  is  an  onerous  deed,  and  not  reducible  ex  capite  lecH,  Therefore,  sustain  tbe 
defences." 
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adnsing;  bnt,  jadging  from  the  written  pleadings,  he  thought  the  interlocutor  sub- 
stantialiy  right.  It  was  impossible  to  resist  the  conviction  that  this  lady's  father  had 
come  under  a  full  obligation  to  implement  the  entail ;  and  she,  passing  over  her  father 
to  take  up  an  estate  from  a  more  remote  ancestor,  was  bound  to  fulfil  it. 

She  might  get  free  of  his  obligations  9A  a  defender,  by  lying  out  unentered ;  but  it 
does  not  follow  that  she  can  ask  anything  as  a  pursuer,  which  she  could  not  have  done 
if  she  had  completed  her  title  by  infef tment. 

There  appears  to  be  much  in  what  is  said  by  the  respondent,  that  a  general  service 
is  sufficient  only  where  it  transmits  a  personal  right.  And  there  is  some  reason  to 
suspect  that  the  case  reported  by  Lord  Kilkerran  was  one  where  the  infeftment  flowed 
from  the  person  to  whom  the  general  service  was  made.  But  the  other  supposition  is 
perfectly  intelligible  ;  and  there  is  much  equity  in  the  reason  giveu,  that  it  would  be 
hard  to  force  a  person  to  enter  heir  before  it  was  known  whether  anything  could  be 
obtained  in  that  character.  But,  on  the  other  hand,  a  person  to  whom  this  indulgence 
is  given,  must  be  liable  to  all  the  objections  competent  against  him  if  his  titles  were 
made  up.  On  this  ground.  Miss  Carmichael  must  be  supposed  to  have  completed  her 
titles,  and  liable  to  all  the  objections  that,  in  such  a  case,  might  be  urged  against  her. 

[32]  Lord  Meadowbank  said  he  agreed  in  opinion  with  Lord  Glenlee,  but  observed, 
there  must  have  been  a  remedy  at  common  law,  for  the  case  of  an  heir  wishing  to  clear 
away  an  infeftment  that  stood  in  his  way.  The  ordinary  way  of  proceeding  in  such  a 
ease  is  by  adjudication  on  a  trust  bond ;  but  that  is  only  a  statutory  remedy.  The  mode 
pointed  out  by  Lord  Kilkerran  is  the  one  at  common  law.  But  a  general  service  is 
only  an  inchoated  title,  and  does  not  give  possession ;  rnUla  sasina,  nulla  terra.  But  it 
is  sufficient  to  clear  the  way,  and  to  try  the  validity  of  another's  infeftment. 

As  to  the  merits  of  the  question.  Sir  John  received  the  entailed  estate  as  a  gift, 
to  which  there  was  added  a  condition.  Having  taken  the  gift,  he  became  bound  to 
fulfil  the  condition.  The  trammels  of  the  entail  might  have  been  disputed  by  him, 
but  the  condition  could  not     Sir  John  became  bound  by  the  contract  do  tU  facias. 

Lord  Hyndford  bound  himself,  his  heirs,  and  successors,  to  entail  the  lands.  He 
might  have  revoked  the  whole ;  but  not  having  done  so,  the  obligation  descended  (but 
without  the  power  of  revocation)  to  his  heirs  and  successors.  It  is  disputed  whether 
Sir  John  represented  Lord  Hyndford  universally.  There  is  little  doubt  that  he  did  so, 
by  the  gesiio  pro  hcerede,  as  well  as  by  accepting  the  subjects  conveyed  in  fee-dmple 
by  the  general  disposition.  But,  independent  of  the  representation  incurred,  he 
was  bound  by  his  acceptance  on  the  ground  first  mentioned.  The  plain  sense  and 
equity  of  the  question  lies  there ;  and  there  is  no  need  for  any  of  the  doctrine  as  to 
the  ambages  of  entails.  The  obligation  undertaken  by  Sir  John  was  undoubtedly 
onerous;  and  with  regiird  to  the  transmission  of  such  an  obligation,  the  Act  1695  puts 
bim  in  the  same  situation  as  if  he  had  been  entered. 

Lord  Newton  concurred  in  opinion  ;  and  observed,  That  the  argument  of  the  peti- 
tioner proceeded  on  the  mistake,  that  Sir  John  could  not  have  been  compelled  to  entail 
Easter  Hailes.  He  could  have  been  compelled  to  execute  an  entail  remediis  proBtoriie, 
The  only  doubt  that  had  occurred  to  him  on  the  question,  was  whether  the  lady,  being  a 
minor,  could  be  compelled  to  enter.  But  that  doubt  was  removed,  as  it  had  been 
made  out  that,  in  strictness,  she  had  no  title  to  pursue^the  present  action  without  making 
up  a  title.  The  case  of  M'Clure  was  in  point,  and  rightly  decided.  On  that  authority, 
she  cannot  pursue  the  action,  without  completing  a  title,  unless  she  puts  herself  in  the 
same  situation  as  if  the  title  were  already  made  up.  Till  she  is  served  and  infef t^  she 
baa  no  title  to  challenge  the  present  investiture  ;  and  as  soon  as  she  is  served  and  infeft^ 
^e  is  baned  from  challenge. 

The  other  Judges  concurred  in  these  opinions,  and  adopted,  nearly  in  toto  the 
aigument  of  the  respondent.  The  Court  accordingly  unanimously  adhered  to  the 
judgment. 

[AflSmed,  6  Pat.  155,  2  S.RR.  (H.L.)  548 ;  cf.  Rutherford  v.  Nisbe^s  Tr$.,  9  S.  7  ; 

Qrieoe  v.  Bums,  9  M.  590.] 
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No.  5.  F.C.  N.S.  IL  33.     16  Nov.  1810.     Ist  Div.— Lord  Hermand. 

Andrew  and  Charles  Stein,  Pursuers. — ff.  Erskine  et  T.  E.  Miller. 
William  Hutchison,  Defender.— ff.  J.  Bell. 

Bankrupt — Sale — Delivery. — A  purchaser  found  entitled  to  return  goods  purchased,  but 
not  paid  for,  finding  himself  bankrupt  at  the  time  of  their  arrival  and  delivery. 
Circumstances  in  which  this  rejection  was  found  to  be  competently  made  by  the 
bankrupt,  and  tempesHvh  accepted  by  the  sellers. 

William  Adam,  merchant  in  Forfar,  wrote  to  Messrs.  Stein  of  Hattonbum  for  two 
puncheons  of  whisky,  on  the  3d  December  1807,  and  directed  the  spirits  to  be  sent  to 
a  person  in  Coupar-Angus,  who  was  to  forward  them  to  Forfar  by  the  carrier.  The  whisky 
was  accordingly  sent  from  Hattonbum  on  the  7th,  in  the  way  directed,  and  arrived  at 
Forfar  on  the  morning  of  the  8th  between  nine  and  ten  o'clock,  and  was  laid  down  at 
Adam's  cellar  door.  Some  days  previous  to  this,  Adam  found,  from  an  inspection  of 
his  books,  that  his  affairs  were  in  disorder  ;  and  by  a  letter  received  by  the  post  on  the 
8th,  intimating  the  failure  of  a  house  in  which  he  was  concerned,  he  was  assured  that 
he  must  declare  himself  bankrupt.  The  post  arrives  at  Forfar  about  eleven  o'clock 
forenoon  :  and,  immediately  upon  receipt  of  this  letter,  Adam  communicated  his  situa- 
tion to  a  friend  in  Forfar,  who  advised  him  to  sq^d  to  Edinburgh  for  a  sequestration, 
and  also  to  write  Messrs.  Stein,  informing  them  of  his  situation,  and  offering  back  the 
whisky.  He  also,  by  his  friend's  advice,  received  the  spirits  into  his  cellar^  being 
assured  by  him  that  it  would  not  be  in  prejudice  of  the  interest  of  Messrs.  Stein. 
Upon  the  8  th  December,  accordingly,  both  letters  were  written  ;  but,  by  mistake,  the 
one  to  Messrs.  Stein  was  not  put  into  the  post-office  along  with  the  other,  and  did  not 
arrive  at  Hattonbum,  though  only  a  day's  journey,  till  the  14th ;  and  an  answer  was 
returned  to  it  by  them,  signifying  their  intention  of  receiving  back  the  whisky,  only  on 
the  28th. 

Sequestration  was  awarded  against  Adam  on  the  11th,  and  a  factor  and  trustee 
appointed.  A  demand  made  by  the  Messrs.  Stein  for  the  whisky,  not  having  been 
complied  with,  an  action  was  raised  at  their  in-  [34]  -stance  against  William  Hutchison 
the  trustee  for  Adam's  creditors,  concluding  either  for  return  of  the  whisky,  or  for  the 
price.  As  there  was  some  difference  between  the  parties,  as  to  the  facts  attending  the 
transaction,  a  proof  was  allowed  by  the  Lord  Ordinary ;  by  which,  the  statement  above 
made  was  completely  verified.  On  consideration  of  which,  the  Lord  Ordinary  pro- 
nounced this  interlocutor  :  "  Having  considered  the  condescendence  for  the  pursuer,  &c 
finds  that  Adam,  the  bankrupt,  would  have  been  guilty  of  a  fraud,  had  he,  in  the  know- 
ledge of  his  insolvent  situation,  accepted  of  the  two  puncheons  of  spirits  as  a  purchase, 
when  he  was  unable  to  pay  the  price:  Finds  sufficient  evidence  that  he  did  not  so 
accept  of  them :  Therefore,  on  the  principles  recognised  by  the  Court,  in  the  late  case 
of  Drake,  repels  the  defences,  and  decerns.'' 

The  trustee,  in  a  petition  to  the  Court' against  that  interlocutor,  pleaded  : 
There  are  two  things  here  quite  decisive  in  favour  of  the  creditors  :  la^.  The  goods 
in  question  were  actually,  or  at  least  constructively,  delivered,  to  the  effect  of  their  being 
vested  in  the  bankrupt  before  his  bankruptcy  was  declared ;  and,  2dlyy  Supposing  this 
not  to  be  the  case,  and  it  was  still  in  the  power  of  the  vendee  to  offer  back  the  goods, 
there  was  wanting  that  prompt  and  immediate  acquiescence  on  the  part  of  the  vender  to 
receive  them,  which  alone  would  make  that  offer  availing  against  the  creditors. 

As  to  the  first  point :  By  the  strict  law  of  Scotland,  as  laid  down  by  Lord  Stair,  b. 
i.  tit.  14,  s.  2,  goods  are  transferred  by  actual  delivery  alone.  When  such  delivery  has 
taken  place,  it  is  out  of  the  power  of  any  creditor  of  the  vender  to  attach  them,  even 
though  the  price  is  not  paid.  The  law  knows  of  no  right  of  hypothec  over  goods  for 
the  price,  when  once  delivered ;  and  every  lien  which  the  vender  had  over  them  is,  by 
that  event,  at  an  end.  Young  against  the  trustee  for  Stein's  creditors,  23d  July  1789. 
And  in  the  English  case,  Kinloch  against  Craig,  7th  Febmary  1789,  vol.  iiL  Termly 
Beports,  119,  affirmed  in  the  House  of  Lords.  But  the. simplicity  and  strictness  of  our 
ancient  law  has  been  altered  by  the  doctrine  of  constructive  delivery,  borrowed  from  the 
law  of  Bngland,  and  introduced  frona  ideas  of  equity.     This  doctrine  has  altered  our 
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hw  in  80  far  that,  although  it  is  equal  nearly  in  its  effects  to  actual  delivery,  yet  suffers 
this  modification,  that  it  gives  to  the  vender  the  power  of  stopping  the  goods  in  transitu^ 
by  following  and  seizing  them  at  any  time  before  they  actually  come  into  the  hands  of 
the  vendee.  !N^ow,  in  the  present  case,  a  complete  constructive  delivery  has  taken 
place,  without  any  attempt  of  the  vender  to  stop  in  transitu.  The  whisky  was  sent  to 
a  person  who  was  authorised  to  receive  and  transmit  it  to  Adam.  The  moment  then 
that  it  came  into  the  hands  of  this  person,  the  possession  of  the  vender  was  at  an  end. 
Every  right  of  lien  over  it  was  extinguished ;  and  he  could  only,  by  stoppage  in  transitu^ 
defeat  the  right  of  the  bankrupt's  creditors.  But  no  attempt  [36]  was  made  of  this 
kind.  The  goods  were  actually  delivered  to  the  vendee.  They  were  at  his  cellar  door ; 
and  although  not  actually  received  into  his  cellar,  which  many  accidents  might  retard, 
yet  they  were  as  much  delivered  to  him  and  in  his  possession,  as  goods  are  in  that  of  a 
wharfinger,  by  being  laid  down  on  wharfage  ground.  This  then  being  the  case,  the 
rule  in  the  Bankrupt  Act,  s.  29,  must  apply,  that  all  transactions  by  a  bankrupt,  to  the 
prejudice  of  his  cr^itors,  after  sequestration  is  awarded,  shall  be  null  and  void. 

But,  in  the  second  place,  supposing  the  delivery  of  the  whisky  to  be  imperfect, 
and  the  offer  of  the  vendee  to  return  them  effectual,  yet  still  that  offer  must  be  accepted 
by  the  vender  iempestiviy  and  before  the  goods  came  into  the  stock  of  the  vendee. 
Now,  these  goods  were  put  into  Adam's  cellar  on  the  8th,  and  surveyed  as  part  of  his 
stock  by  the  ezdse  officer  before  the  26th,  when  only  the  determination  of  the  vender 
was  communicated.  In  this  situation,  the  creditors  of  the  bankrupt  are  entitled  to  say 
that  everything  found  in  his  cellars  belongs  to  them. 

Messrs.  Stein  answered : 

This  case  is  almost  entirely  a  case  of  fact,  and  the  law  applicable  to  it  is  extremely 
abort  and  simple.  By  the  established  law  both  of  this  country  and  England,  goods 
may  be  stopped  in  transitu  by  the  vender,  whenever  the  price  is  not  paid,  and  the  goods 
not  actually  delivered.  Before  such  delivery,  it  is  in  like  manner  in  the  power  of  the 
vendee  to  return  the  goods,  if  he  knows  he  cannot  pay  for  them.  In  fact,  the  right  of 
Uie  vender  to  stop  in  transitu^  and  that  of  the  vendee  to  reject  the  goods,  is  co-relative ; 
and  is  a  power  which  either  of  them  may  exercise  till  actual  delivery,  and  even  though 
constructive  delivery  has  taken  place.  BelVa  Commentaries  on  the  Bankrupt  Law,  vol. 
ii  8.  2,  p.  134.  The  case  of  Drake,  upon  the  principle  of  which  case  the  Lord  Ordinary 
has  rested  his  judgment,  is  much  stronger  than  the  present,  and  goes  farther  than  there 
is  any  occasion  to  go  here.  In  that  case,  the  bill  of  loading  was  actually  indorsed  by 
the  bankrupt  to  the  trustee  for  bis  creditors,  which,  by  the  common  rules  of  law,  is  aa 
unequivocal  exercise  of  the  right  of  property;  but  which  was  found,  in  the  circi:^m; 
stances  of  the  case,  insufficient  to  transfer  the  property  from  the  vender. 

But  as  to  the  second  point, — From  the  facts  of  the  case,  it  is  clear,  that  on  account 
of  the  delay  in  sending  the  letter  to  Messrs.  Stein,  and  which  was  merely  accidental^ 
they  with  the  utmost  diligence  could  not  have  transmitted  their  determination  before 
the  sequestration  was  awarded.  Nor  is  this  indeed  a  matter  of  the  smallest  consequence, 
Till  the  price  is  paid,  and  while  the  contract  is  incomplete,  the  right  of  rejection  on  the 
part  of  &e  vendee  is  as  entire  as  that  of  the  vender  to  stop  in  transitu^  their  effects,  as 
in  every  instance  of  co-relative  and  coincident  rights,  being  the  same. 

The  Lard  President  observed :  That  the  puncheons  of  whisky  arrived  at  Forfar  on 
the  morning  of  the  8th  December ;  and  before  that  day,  Adam,  [36]  the  purchaser,  was 
awaie  of  his  bankrupt  situation,  and  that  it  was  impossible  for  him  either  to  pay  the 
price  or  proceed  with  his  trade.  Before  taking  the  goods  into  his  cellar,  he  consulted 
with  a  friend,  who  advised  him  to  apply  for  a  sequestration,  and  to  return  the  goods, 
which  was  the  only  advice  that  an  honest  man  could  either  give  or  follow.  Accord- 
ingly, the  goods  were  taken  into  the  cellar  eustodice  cattsa,  without  any  intention  to 
appropriate  them,  but  merely  for  their  due  care  and  preservation.  Indeed,  in  the 
circumstances  of  the  case,  it  might  be  doubted  whether,  even  if  the  bankrupt  had  takeil 
them  into  his  possession  with  the  deliberate  intention  of  making  them  his  own,  and 
rendering  them  a  part  of  the  bankrupt  estate,  such  a  transaction  might  not  have  been 
reduced  at  common  law  on  the  head  of  fraud. 

The  other  Judges  unanimously  concurred  in  this  opinion. 

And  (16th  November  1810)  the  Lords  adhered. 

[Cf.  Booker  ^  Co.  v.  MUne,  9  M.  321.] 
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No.  7.      F.C.  KS.  11.  38.     21  Nov.  1810.     (Teinds.)    Lord  Woodhouselee. 

The  Common  Agent  in  the  Locality  of  Fearn,  Pursuer — J.  Gordon. 

Chables  Munro,  Esquire  of  Allan,  Defender. — B,  Matkieson. 

Teinds. — ^An  heritor,  having  his  teinds  valued  in  money,  is  entitled  to  sorrender  hia 
teind  at  any  time,  according  to  the  valuation,  though,  for  more  than  forty  years  back, 
he  had  been  in  the  practice  of  paying  partly  in  victual,  and  partly  in  money,  but 
always  beyond  his  valued  teind. 

By  decree  of  valuation  in  1762,  the  teinds  of  the  lands  of  Allan  were  valued  in 
money  at  L.29,  78.  4d.  sterling.  For  upwards  of  40  years,  however,  previous  to  that 
valuation,  the  proprietor  of  these  lands  had  been  accustomed  to  pay  38  bolls  of  bear,  and 
L.27,  3s.  6d.  Scots ;  and  this  payment  was  continued  down  to  the  year  1808,  when  a 
new  augmentation  was  given  to  the  minister.  Mr.  Munro,  the  proprietor  of  Allan, 
discovered  that  he  was  paying  far  beyond  his  valued  teind ;  and  in  the  locality  following 
upon  the  decree  of  augmentation  in  1808,  he  insisted  upon  surrendering  his  whole 
teind  as  valued  in  money  by  decree  1762 ;  and  maintained  he  had  a  right  to  do  so, 
notwithstanding  his  long  and  continued  payment  in  grain. 

To  this  the  common  agent  in  the  locality  objected,  and  pleaded  : 
He  does  not  deny  the  right  an  heritor  has,  in  general,  of  surrendering  his  teinds. 
But  there  are  two  reasons  here  which  preclude  Mr.  Munro  from  doing  so.  1«^,  He  is 
precluded  by  his  long  and  constant  practice  of  paying  in  grain, — ^a  practice  adopted  40 
years  previous  to  the  valuation  in  1762,  and  continued  down  to  the  present  day,  which 
must  be  construed  into  a  dereliction  of  his  former  valuation  in  money,  and  gives  to  the 
heritors  a  ju8  qucBsitum  in  the  stipend,  which  he  cannot  defeat,  unless  he  can  show 
that  the  valuation  exceeds  his  teinds ;  and,  2dly,  It  is  quite  clear  that  the  rental  given 
in  by  the  proprietor  of  Allan  in  the  1762,  was  a  victual  rental ;  and  it  was  not  in  his 
power  to  procure,  in  [39]  the  face  of  it,  a  low  conversion  of  that  rental  into  money. 
If,  then,  the  heritor  has  the  power  to  surrender  at  all,  he  must  surrender  the  fifth  of 
the  stock,  and  not  that  undue  conversion  which  he  has  obtained. 

It  was  answered  for  Mr.  Munro  : 

With  regard  to  the  first  point  pleaded  by  the  common  agent,  a  complete  and  satis- 
factory answer  is  to  be  found  in  the  late  decisions  of  the  Courts  pronounced  in  the 
cases  of  the  Reverend  Gavin  Wallace,  minister  of  Newthorn,  Mr.  Roy  of  Newthom, 
and  the  Duke  of  Queensberry  against  the  Heritors  of  Newlands,  2l8t  February  1810, 
cases  exactly  similar  to  the  present,  and  where  the  right  of  the  heritor  to  surrender  was 
recognized.  The  second  pointy  in  like  manner,  is  quite  ascertained  by  the  dedsion  in 
the  case  of  Lamington,  24th  January  1798,  which  establishes  the  right  of  the  heritor  to 
surrender  his  teinds  when  he  chooses,  as  the  same  have  been  ascertained  by  his  decree 
of  valuation,  whatever  the  rental  of  the  lands  may  have  been. 

Indeed,  the  argument  of  the  common  agent  merely  goes  to  this,  that  the  valu&tion  is 
an  improper  one,  and  ought  to  be  set  aside ;  a  plea  which  is  totally  incompetent  in  a 
process  of  locality. 

Replied. — ^The  case  of  Lamington,  stated  by  Mr.  Munro,  does  not  apply  here,  as  in 
that  case  the  teinds  were  valued,  though  partly  in  victual,  and  partly  in  money,  yet  tn 
due  correspondence  with  the  proven  rental  at  the  date  of  the  valtuxtions. 

The  Lord  Ordinary's  interlocutor  was — "In  respect  that,  by  decreet  of  valuation, 
Mr.  Munro's  teinds  are  struck  in  money,  he  is  entitled  to  surrender  the  same  to  the 
minister  in  stipend." 

To  this  interlocutor  the  Court,  on  advising  a  petition  and  answers,  unanimously 
adhered. 

The  Court  were  quite  clear  that  the  case  of  Lamington  was  decisive  of  this  question, 
and  that  it  was  in  the  power  of  any  heritor  to  come  forward  at  any  time  and  deliver  up 
nis  teinds,  whatever  may  have  been  his  mode  of  payment  before. 

Besides  there  are  two  reasons  here,  it  was  observed,  which  are  quite  conduaive 
against  the  plea  of  the  common  agent ;  1^,  He  has  no  right  to  challenge  the  decree  of 
valuation  1762,  as  it  is  decided  (case  of  Sir  R.  Abercromby,  5th  MOarch  1800)  that  no 
heritor  can  call  in  question  the  valuation  of  another  in  a.  process  of  locality, — which 
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ean  only  be  done  by  reduction.  But,  ^dly^  No  reduction  of  this  decree  would  be  com- 
petent under  the  Act  1663,  c.  19,  by  which  enorm  lesion,  collusion,  and  fraud,  are 
alone  the  grounds  stated  for  authorising  such  an  action. 

[Cf.  Earl  o/Minto  y.  Pmnett,  1  R.  164.] 

Na  8.  F.a  N.S.  U.  40,     22  Nov.  1810.     1st  Div.— Lord  Succoth. 

William  Neill,  Pursuer. — J,  Fergusson. 
The  Earl  of  Cassillis,  Defender. 
Toek — Proof. — Proof  of  a  tack  for  19  years,  by  witnesses,  incompetent. 

William  Neill  held  the  farm  of  Dunree  from  the  Earl  of  CassilUs,  for  a  considerable 
period  of  years  previous  to  Martinmas  1805,  on  regular  and  written  leases.  These 
expired  at  that  term. 

It  was  alleged  by  Neill  that  Lord  Cassillis  verbally  agreed  to  give  him  a  lease  for 
19  years  of  the  house,  and  36  acres  of  the  farm  he  formerly  possessed,  on  condition  that 
a  good  tenant  could  be  found  for  the  remainder.  Accordingly,  a  person  of  the  name  of 
Hutchison  was  found,  who  agreed  to  take  the  farm,  deducting  the  36  acres,  and 
received  from  Lord  Cassillis  a  regular  lease. 

Eoth  entered  at  Martinmas  1805.  Neill,  however,  never  received  any  written 
lease;  but^  thinking  himself  secure,  proceeded,  on  his  entry,  to  put  the  houses  in 
Older,  and  lay  out  considerable  sums  on  his  part  of  the  land. 

On  the  12th  December  1808,  however,  three  years  after  his  entry,  a  summons  of 
removal,  on  the  Act  of  Sed.  1756,  was  raised  against  him  ;  to  which  he  stated  in  defence, 
that  he  had  made  a  bargain  with  Lord  Cassillis  for  a  19  year  lease,  upon  the  faith  of 
which  he  had  entered  into  possession,  and  laid  out  considerable  sums  on  the  land ;  and 
he  craved  the  Sheriff  to  ordain  his  Lordship  to  condescend,  by  writing  under  his  hand, 
if  such  a  promise  had  not  been  given.  The  Sheriff  having  ordained  the  Earl  to  con- 
descend as  craved,  his  Lordship  wrote  from  London,  denying  that  he  ever  made  such  a 
promise  3  but^  on  the  contrary,  that  he  not  only  told  Neill  himself,  but  desired  his  sub- 
factor  to  tell  him  before  witnesses,  to  prevent  mistakes,  that  he  would  not  give  him  a 
19  year  lease. 

Upon  this  the  Sheriff  decerned  Neill  to  remove,  as  he  had  failed  to  prove  his  aver- 
ment hahUi  mode. 

A  bill  of  suspension  was  then  presented  to  the  Lord  Ordinary  against  the  Sheriff's 
judgment,  and  refused. 

[41]  Neill  then  petitioned  the  Court,  and  offered  to  prove  the  agreement  between 
him  and  Lord  Cassillis,  as  to  a  19  year  lease,  by  the  evidence  of  Hutchison,  the  tenant 
of  the  other  part  of  the  farm,  and  that  of  the  principal  factor  and  sub-factor  of  his 
Lordship. 

The  Court  unanimously  refused  the  petition  without  answers,  on  the  ground  that  a 
proof,  by  witnesses,  of  a  lease,  or  a  promise  of  a  lease,  for  19  years  was  incompetent. 


No.  9.  F.C.  N.S.  n.  41.     23  Nov.  1810.     1st  Div.— Lord  Armadale. 

Malcolm  Nicholson,  Pursuer. — James  L'Amy. 

Christian  Macleod  and  Others,  Defenders. — John  Burnett 

Oaih  of  party — Process. — On  a  summons,  containing  a  reference  to  oath,  decree  in 
absence  was  pronounced.  This  was  not  held  to  be  a  judicial  reference,  on  which  the 
party  could  be  held  conclusively  as  confessed  ;  and  his  respresentatives  were  reponed 
against  it. 

William  and  Boderick  Macleod  (father  and  son)  jointly  and  severally  accepted  a  bill 
dmwn  by  Malcolm  Nicholson,  for  the  sum  of  L.31,  Is.  dated  4th  June  1786,  payable  in 
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12  months.  Hoderiok  Macleod,  immediately  afterwaids,  went  abroad,  and  died  in  the 
East  Indies  in  the  year  1803. 

On  the  30th  September  1793,  Malcolm  Nicholson  raised  a  summons  against  William 
and  Boderick  Macleod,  which,  after  narrating  the  bill  and  debt,  continued,  "the 
existence  of  which  debt,  and  that  the  same  is  still  resting  and  owing  by  the  aaid 
defenders  to  the  pursuer,  is  hereby  referred  to  the  oath  of  the  said  William  Macleod 
and  Boderick  Macleod,  the  'defenders."  The  will  of  the  summons  contained  the 
following  certification.  "With  certification  to  the  said  defenders,  that  if  they  M 
to  appear  and  depone  on  the  facts  before  libelled,  which  are  hereby  referred  to  their 
oath,  they  shall  be  held  as  confessed  thereon,  and  de-  [42]  -cree  be  prononnoed 
against  them,  conform  to  the  foregoing  conclusions,  in  all  points." 

The  summons  was  served  personally  against  William  Macleod,  and  on  Roderick 
Macleod  by  an  edictal  citation  at  the  market  cross  of  Edinburgh,  pier  and  shore  of 
Leith. 

Decreet  (11th  December  1793)  was  pronounced  in  absence  in  terms  of  the  libel, 
which  (June  9,  1794)  was  extracted.  The  extracted  decree  bore :  "The  procurator  for 
the  pursuer  repeated  the.  libel,  execution  thereof,  and  biU  libelled  on,  and  cnTed 
decreet ;  and  the  said  defenders  being  not  only  lawfully  summoned  to  the  said  action, 
&c.  they  nevertheless  failed,  &c.  as  was  clearly  understood  by  the  Lord  Ordinary,  vho 
thereupon  found  the  points  and  articles  of  the  foresaid  summons  relevant  and  proven 
by  the  bill  before  produced,  and  decerned  against  the  said,  &c.  in  terms  of  the  libel" 

In  1795  William  Macleod  died. 

Malcolm  Nicholson,  in  1808,  raised  an  action  i^nst  Christian  Macleod  and  othen, 
the  representatives  of  William  and  Roderick  Macleod,  for  payment  of  the  L.31,  4e.  and 
founded  on  the  extracted  decreet.  In  defence,  it  was  maintained,  that  the  bill  on 
which  the  decreet  was  pronounced  was  prescribed  before  the  commencement  of  the 
action,  and  that  the  decreet  itself  was  in  absence.  The  Lord  Ordinary  (18th  Febraaiy 
1809)  decerned  in  terms  of  the  libel. 

Christian  Macleod  then  pursued  a  reduction  of  the  decreet  in  absence,  Is^,  Because  it 
was  obtained  in  absence ;  and,  2^,  Because  the  bill  libelled  on  was  prescribed.  These 
actions  having  come  before  the  Inner-housCi  and  having  been  conjoined,  the  Lords 
(17th  June  1809),  in  the  reduction,  sustained  the  reasons  of  reduction,  and  in  the 
ordinary  action  assoilzied  the  defenders. 

The  pursuer  of  the  ordinary  action,  and  defender  in  the  reduction,  reclaimed,  and 
pleaded: 

1.  The  decree  in  absence  could  not  be  opened  up,  because  the  citation  in  the  action 
was  given  personally,  and  the  defender,  by  his  silence,  must  be  held  as  confessed.  That 
the  debt  was  justly  due  is  to  be  presumed  from  the  party  not  appearing  to  state  any 
defence  against  it,  and  from  his  not  having,  in  his  lifetime,  attempted  to  be  reponed. 
To  repone  the  representatives  of  such  a  person  is  to  give  them  an  undue  advantage. 
iVom  the  silence  of  the  party  himself,  and  his  acquiescence  in  the  decree,  evidences  may 
have  been  allowed  to  perish ;  and  where  a  party  has  died,  after  ample  opportunity  and 
time  to  be  reponed  against  a  decree  constituting  a  debt,  the  Court  have,  in  many  cases, 
refused  to  repone  his  representatives.  After  personal  citation,  he  is  held  as  confessed. 
23d  July  1789,  Blair.  4th  February  1790,  Coll  Macdonald,  where  the  repre-  [43]  -sento- 
tives  of  a  party  were  reponed,  because  the  citation  had  not  been  personal  The  same 
principles  were  distinctly  laid  down,  4  th  February  1790,  Lockhart 

2.  The  summons  contains  a  reference  to  oath,  on  which  the  party  having  n^lected 
to  depone,  must  be  held  pro  eonfesso,  A  party  neglecting  or  refusing  to  depone  is  in 
the  same  situation  with  him  that  appears  and  depones  affirmative^  admitting  the  debt 
There  are  in  all  the  style  books  summonses  like  the  present,  where  the  object  is  to 
resort  to  the  oath  of  party.  Dallas^  p.  135,  Jurid.  Styles,  vol.  2,  p.  9.  Belts  Styles, 
vol.  6,  p.  44 ;  and  in  all  these  books,  it  is  laid  down  that,  by  a  decree  in  absence,  on  a 
summons  containing  such  a  reference,  the  defender  is  held  pro  confesso.  All  the  instita- 
tional  writers  declare  the  same  opinion.  Stair ^  b.  4,  tit.  3,  sect  31.  PM,  tit  38,  sect 
10-27-28.     Bankton,  b.  4,  tit  23,  sect.  10.     Ersh,  b.  4,  tit  2,  sect  17. 

The  defender  in  the  ordinary  action,  and  pursuer,  in  the  reduction,  maintained, 
la/.  That  the  death  of  the  party  could  not  be  considered  to  have  the  efibct  of 

depriving  his  representatives  of  the  right  of  being  heard  against  the  decree  in  absence. 

If  the  party  had  been  alive,  he  might  have  been  reponed,  and  his  representatives  cannot 
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be  in  a  worse  sifniatioii,  more  particularly,  as  the  grounds  of  challenge  are  apparent  from 
the  decree  itself,  the  bill  on  which  it  proceeded  having  been  previously  prescribed. 
Bnt^  supposing  the  decisions  quoted  to  apply  to  the  present  cafie,  they  only  reached  one 
of  the  defenders,  WilUam  Macleod,  against  whom  the  citation  was  personal.  The  other 
defender,  Boderick,  was  abroad,  and  against  him  the  citation  neither  was  nor  could  be 
personal.     The  case,  therefore,  did  not  come  within  the  principle  of  the  decisions. 

2d,  To  authorise  the  conclusion,  that  the  defender  shall  be  held  pro  cortfessOt  it  is 
necessary  that  the  reference  to  his  oath  be  a  judicial  act.  Accordingly,  in  the  form  of 
summons  given  by  Dallas,  there  is  no  special  reference  to  oath.  A  special  reference  to 
oath  is  not  to  be  found  in  any  ancient  form  of  summons,  and  was  not  recognised  as 
competent  In  Dallas,  the  clause  notifying  the  mean  of  proof  is,  "  to  hear  and  see  all 
necessar  and  lawful  probation  deduced  in  the  said  matter,  and  to  give  and  depone  their 
oaths  and  verity  thereuntil,  in  so  far  as  shall  not  be  proved  by  writ  and  witnesses." 
The  modem  form  of  summons,  containing  a  special  reference,  is  an  unprincipled  innova- 
tion. A  reference  to  oath,  1^,  Bequires  that  the  party  shall  abandon  all  other  mean  of 
probation ;  and,  2dly,  Eequires  the  interposition  of  the  authority  of  the  judge.  But 
the  reference  in  the  summons  is  made,  not  by  the  authority  of  the  judge,  but  by  a 
citation  proceeding  in  the  King's  name.  An  act  of  litiscontestation  is  required  in  all 
cases  where  the  defender  does  not  appear,  as  a  warrant  for  proving  either  by  oath  or 
otherwise.  This  is  clear  from  the  texts  of  our  institutional  writers,  when  carefully 
examined.  Stairy  b.  4,  tit  40,  sect  9  and  10.  JSr^.  b.  4,  tit.  1,  sect.  69.  Ibid,  tit 
3,  sect  6.     Harcarse^  No.  471  and  743. 

The  Lard  Prendemt  observed,  Where  there  has  been  a  proper  and  competent 
nference  to  oath,  if  the  party  does  not  appear,  after  being  personally  [41]  cited,  he  is 
held  as  confessed ;  and  if  he  dies  before  offering  to  dep(»ne,  his  heirs  will  not  be  reponed. 
Was  there  here  such  a  reference  to  oath  as  to  produce  this  effect  1  There  was  here  no 
judicial  reference,  but  only  such  a  reference  as  is  part  of  the  style  of  the  summons.  In 
all  cases,  where  Ihe  libel  could  not  be  proved  seripto,  there  anciently  behoved  to  be  a 
second  citation  to  a  second  diet.  By  Act  1672  both  citations  were  allowed  to  be  given 
npon  the  san^e  warrant;  and  by  Act  1693,  both  citations  were  allowed  to  be  given  at 
the  same  time.  So  that  the  citation  for  the  second  diet  is  part  of  the  original  summons, 
and  is  no  more  a  judicial  procedure  than  the  first.  The  form  of  it  is  to  be  found  in 
Dallas^  p.  185.  The  summons  does  not  bind  the  party  to  any  particular  mode  of  proof. 
This  is  done  when  the  cause  is  called  in  Court,  and  not  till  then.  Let  it  be  supposed, 
in  this  case,  that  the  defender  William  Macleod  had  appeared  and  offered  to  depone. 
This  offer  would  not  have  barred  the  pursuer  from  proving  his  libel  by  writ,  or  in  any 
other  habile  manner.  In  fact,  in  the  present  case,  when  the  case  was  called,  nothing 
was  said  about  a  proof  by  this  supposed  reference  to  oath.  It  appears  from  the  ez- 
tiacted  decree,  that  the  counsel  for  the  pursuer  produced  the  bill,  and  decree  was  pro- 
nounced, not  upon  the  reference,  but  upon  the  bill  All  the  authorities  apply  to  the 
case  of  a  proper  judicial  reference  to  oath. 

The  rest  of  the  Judges  concurred  in  this  opinion ;  and  the  interlocutor  of  Court 
(23d  November  1810)  was,  *'  Find  that  the  decree  founded  on  by  the  petitioner  cannot 
he  held  as  a  decree  pro  confesso,  to  the  effect  of  barring  the  respondent  from  pleading 
prescription  against  the  debt  pursued  for ;  and  in  so  far  refuse  the  petition,  and  adhere 
to  the  interlocutor  reclaLtned  against'' 


No.  10.        F.C.  N.S.  IL  45.     23  Nov.  1810.     2nd  Div.— Lord  Bobertson. 

Eakl  of  Wkmtss,  Pursuer. — Erskine,  Monypenny,  et  Craiistoum. 

Lady  Frances  Trail,  Lady  Grey,  and  Others,  Competing. — For  the  Trustees, 
Cathcart  et  Forbes;  for  the  younger  children  of  the  late  Earl,  Dean  of 
Faculty  et  Thomson;  for  the  younger  children  of  Lord  Elcho,  Clerk,  Jeffrey, 
et  Monerieff;  for  the  younger  children  of  the  present  Earl,  OHlies,  Hamilton, 
et  Granstotm. 

AtmualrenL — ^The  sums  saved  during  the  minority  of  an  heir  of  entail,  being  appointed 
to  form  a  fund  for  the  provision  of  younger  children  of  that  and  pf  succeeding  hdr^  of 
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entail^  the  fund  does  not  bear  interest  in  the  hands  of  the  heir  of  entail,  it  not  being 
.    expressly  provided. 
C7atM6. — Under  such  a  Settlement  the  heir  in  possession  is  entitled  to  make  piovinonfl 

in  favour  of  the  younger  children  of  his  heir-apparent^  and  of  his  heii^pparenfs 

eldest  SOD,  as  well  as  of  his  own  younger  children. 
Presumption, — ^The  heir  having  made  such  provisions,  without  making  any  meotion  of 

the  fund  from  which  they  should  be  payable,  the  maxim  debitor  non  preswrnhEr 

donate  applies,  and  they  are  payable  from  the  reserved  fund. 

Colonel  Charteris  of  Amisfield,  by  deed  of  entail  dated  19th  June  1729,  conveyed 
his  whole  estate  to  himself  and  the  heirs-male  of  his  body ;  whom  failing,  to  the 
Honourable  Francis  Wemyss,  his  grandson,  &c. 

The  deed  of  entail  contained  the  following  clause :  "  And  because  my  estate  is 
sufficient  to  afford  a  plentiful  living  to  the  heir  in  possession  for  the  time,  and  his 
&mily,  and  also,  out  of  the  yearly  fruits  and  profits  thereof,  to  lay  aside  and  secure  as 
much  annually  as  may  duly  and  competently  provide  the  said  heir's  younger  children, 
.without  afifecting  or  burdening  the  said  estate  for  the  same;  to  do  which,  viz.  to  burden 
or  affect  the  said  estate  for  provision  to  younger  children,  otherways  than  is  hereinafter 
specified,  the  hail  heirs  of  tailzie  above  mentioned,  or  any  or  them,  are  hereby  declared 
to  have  no  liberty  nor  power :  Therefore,  and  to  the  effect  their  younger  children  may  be 
more  surely  provided,  and  with  the  greater  ease  to  my  said  heirs,  it  is  hereby  specially 
declared,  that  when  any  of  my  said  heirs  of  tailzie  are  of  less  age  than  twenty-one  years 
complete,  there  shall  no  more  be  employed  nor  bestowed  yearly  [46]  on  the  maintenaooe 
and  education  of  any  one  of  them  thisin  is  after  mentioned,  viz.  till  &e  said  heir  be  three 
years  of  age  complete,  the  sum  of  L.100  sterling  yearly ;  and  from  thence  till  his  or 
-her  age  shall  be  seven  years  complete,  the  sum  of  L.200,  &c''  "  And  the  hail  other 
rents  and  profits  of  my  said  esbate  shall,  during  the  several  spaces  aforesaid,  by  the 
tutors  and  curators  of  the  said  heirs,  be  employed,  laid  out,  and  secured,  to  be  a  food 
for  provisions  to  younger  children  of  the  same,  or  of  others  of  my  heirs  of  tailzie  afoie- 
said,  where  younger  children  are  not  at  all,  or  are  not  sufficiently  provided,  or  may 
afterwards  happen  to  exist.  And  it  shall  not  be  in  the  power  of  the  said,  heir  to  apply 
all  or  any  part  of  the  said  fund  to  any  other  use  or  purpose,  but  to  the  provision  d 
younger  children  allenarly,  as  said  is  :  And  if  it  happen  that  at  any  time  there  shall  be 
an  overplus  of  the  said  fund,  after  sufficiently  providing  such  younger  children  as  afore- 
said, who  at  the  time  are  extant,  the  said  overplus  shall  remain  and  continue  a  fond  for 
providing  of  subsequent  younger  children  of  my  said  heir  or  heirs,  and  shall  not  be 
applied  to  any  other  use  whatever." 

In  1732,  Mr.  Wemyss  succeeded  to  the  estate,  when  he  took  the  name  of  Charteris; 
and,  before  he  came  of  age,  considerable  savings  were  made,  which  were  paid  over  to 
him  by  his  trustees  in  the  year  1748. 

By  his  marriage-contract  with  Lady  Catherine  Gordon,  Mr.  Charteris  settled  certain 
sums  out  of  this  fund  upon  the  younger  children  of  the  marriage.  Of  this  marriage 
there  was  one  son  and  three  daughters ;  and  on  the  marriage  of  the  son,  Mr.  Charteris 
became  bound  to  pay  a  certain  sum  to  the  younger  children  of  that  marriage. 

The  son  predeceased  his  father,  leaving  one  son,  the  present  Earl  of  Wemyss,  and 
four  daughters. 

In  1808,  Mr.  Charteris,  then  became  Earl  of  Wemyss,  died,  leaving  the  entailed 
estate  of  Colonel  Charteris,  and  a  considerable  estate,  both  heritable  and  moveable, 
which  had  been  acquired  by  himself,  which  he  directed  to  be  entailed  on  his  grandson, 
the  present  Earl,  and  certain  other  heirs. 

On  his  death,  the  trustees  appointed  to  carry  his  will  into  execution  brought  an 
action  of  multiplepoinding,  for  the  purpose  of  having  it  determined, 

1.  Whether  the  fund  of  accumulated  savings,  which  had  been  possessed  by  the  Eaii 
for  sixty  years,  should  bear  interest  during  the  time  it  lay  in  his  hands. 

2.  Whether  the  younger  children  of  his  son  and  grandson  had  rights  under  their 
father's  contract  of  marriage,  to  any  share  of  the  sum. 

In  this  multiplepoinding  appearance  was  made  for  the  following  parties : 

Ist^  The  trustees  of  the  late  Earl  of  Wemyss,  the  raisers,  who  maintained  that  no 

interest  was  due  upon  the  fund  in  medio. 

2(f,  The  younger  children  of  the  late  Earl  of  Wemyss,  who  claimed  the  whole  fond 

as  their  exclusive  property. 
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[47]  3df,  The  younger  children  of  his  son,  Lord  Elcho,  who  claimed  the  balance, 
after  deduction  of  the  special  provisions  which  had  been  made  in  favour  of  the  late 
Earrs  own  children. 

ith^  The  younger  children  of  the  present  Earl  of  Wemyss,  who  maintained  that,  as 
Lord  Elcho  had  never  been  in  possession  of  the  estate,  his  children  had  no  claim  to  any 
diare  of  the  fund ;  and, 

5/^,  The  present  Earl  of  Wemyss,  who  demanded  that  the  balance  of  the  funds 
shoold  be  paid  over  to  him,  and  should  be  made  subject  to  his  right  of  distribution. 

L  On  the  subject  of  interest,  it  was  argued  by  the  trustees  of  the  late  Earl,  That 
when  Lord  Wemyss  accounted  with  his  tutors  and  curators,  and  the  amount  of  the 
savings  during  his  minority  was  ascertained,  and  left  in  his  hands,  it  was  the  under- 
standing of  all  parties  that  he  was  not  to  be  liable  in  interest :  That  nothing  was  said 
in  Colonel  Charteris's  entail  with  regard  to  the  heir  of  entail  being  accountable  for 
interest  on  this  fund ;  and  there  were  the  strongest  reasons  why  he  should  not. 

The  fund  being  created  for  provisions  to  younger  children,  it  was  necessary  that  it 
should  always  be  ready  on  demand,  in  order  to  be  applied  as  the  circumstances  of  such 
children  might  require;  and  the  Earl  being  himself  exclasively  the  judge  of  the 
propriety  of  such  application,  and  having  the  power  of  distribution  vested  in  him,  was 
in  a  totally  different  situation  from  that  of  an  ordinary  debtor.  It  must  also  have  been 
presumed  by  Colonel  Charteris,  as  it  is  in  law,  that  the  interest  of  the  provisions  would 
be  expended  by  the  heir  in  support  of  his  own  younger  children,  or  the  younger  children 
of  the  next  heir ;  an  outlay  of  which  it  was  impossible  to  conceive  that  the  heir  of 
entail  could  keep  an  accurate  account. 

Besides,  as,  from  the  terms  of  the  entail,  the  heir  of  entail  stood  in  the  fee  of  the 
estate,  as  well  during  his  minority  as  after  that  period ;  and  as  the  application,  therefore, 
of  this  fund,  as  a  provision  for  the  younger  children,  depended  upon  the  clause  of  the 
entail,  which  secured  the  application  of  it  in  that  manner,  by  irritancies  against  the 
heir  of  entail,  if  it  was  not  applied ;  so  it  was  impossible  to  apply  these  irritancies  to 
the  interest  which  should  become  due  upon  these  savings  after  the  majority,  and  during 
the  life  of  the  heir  of  entail^  as  the  word  interest  is  not  once  made  use  of  as  applicable 
to  the  heir  of  entail;  and  it  would  therefore  have  been  impossible,  under  these 
irritancies,  to  focfeit  the  estate,  if  the  heir  accounted  for  the  savings  during  the  minority, 
bat  refused  to  account  for  the  interest  which  had  become  due  since  the  minority,  and  as 
to  which  there  was  no  provision  whatever  in  the  entail. 

Interest^  therefore,  is  not  due,  either  from  the  terms  of  the  deed,  nor  ex  lege,  Ersk. 
iii  3,  76,  78.  79,  80. 

Answered: — No  language,  unless  the  word  interest  had  been  directly  used,  could 
express  more  clearly  the  entailer's  intention,  that  the  fund  should  be  a  permanent, 
increasing  trust-fund,  to  be  kept  entirely  distinct  from  the  other  funds  and  estate 
enjoyed  by  the  heir  of  entail ;  and,  of  [48]  course,  a  fund  bearing  interest  In  what- 
ever way  this  fund  might  be  managed  by  the  tutors,  to  whom  the  charge  of  it  was,  in 
the  first  instance,  committed,  it  was,  in  its  nature  and  constitation,  a  trust-fund,  and 
not  in  any  sense  vested  in  the  heir  as  property  ;  and,  in  paying  it  over  to  the  heir,  it 
ooold  not  be  done  to  any  other  effect  than  that  of  placing  him  precisely  in  the  situation 
of  the  tutors,  in  relation  to  this  fund.  They  must  either  be  held  to  have  actually  laid 
it  oat,  and  secured  it  in  his  hands,  for  the  purposes  of  the  trusty  or  they  must  be  held 
to  have  transferred  the  trust  itself  into  his  person,  with  the  obligation  of  laying  out  and 
SBcurmg  the  fund,  in  the  same  manner  as  they  were  bound  to  do.  If  it  is  held  that  it 
was  a  transference  of  the  trust,  then  it  is  clear  law,  that  a  tutor  is  bound  to  lay  out  his 
pnpil's  money  to  advantage,  even  without  any  express  obligation,  Ersk,  iii.  3,  80.  If  it 
be  held  that  the  late  Earl  did  not  take  this  fund  as  trustee,  then,  when  the  tutors  fixed 
the  amount  of  the  fund  delivered  to  the  Earl,  it  was  in  reality  laid  out  and  secured  in 
the  hands  of  the  Earl  for  the  special  purposes  of  the  trust ;  and  consequently  interest 
most  be  due. 

IL  As  to  the  title  of  the  late  Earl  of  Wemyss  to  make  provisions  out  of  the  fund  in 
nedioy  tot  any  but  his  own  immediat-e  younger  children,  it  was  argued  for  the  children 
of  Lord  Elcho,  Ist,  That  the  entail  no  where  bears  or  expresses  that  the  fund  shall  be 
applied  only  for  providing  the  children  of  heirs  in  possession ;  but,  on  the  contrary,  it 
bean  to  be  for  the  benefit  of  them,  and  of  the  children  of  others  of  my  heirs  of  tailzie, 
who  may  not  be  sufficiently  provided. 
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2dly,  In  all  cases  of  this  kind  the  word  children  ought  to  receive  an  eztendve  iiiter- 
pretation,  and  to  be  understood  as  comprehending  grandchildren  also ;  more  especially, 
if  the  claimants  be  the  grandchildren  throagh  the  eldest  son,  or  presumptive  heir  of  the 
possessor ;  and  reference  was  made  to  L.  220,  ff.  de.  verb,  reg. — KUk,  p.  463, — and  tihe 
case  of  SmoUet  of  Bonhill.^ 

[49]  Answered : — let,  Lord  Elcho  never  was  an  heir  in  possession  of  the  entaOsd 
estate ;  consequently  his  younger  children  do  not  fall  under  that  description  of  pexsons 
for  whose  benefit  the  fund  was  raised. 

2d,  The  object  of  Colonel  Charteris  was  to  raise  a  fund,  by  means  of  which  the 
individuals  who  were  to  possess  his  estate,  support  his  name,  and  represent  his  family, 
might  provide  for  their  younger  children  in  a  suitable  manner,  without  incumbering  his 
estate,  which  he  was  anxious  to  transmit  to  the  heirs  of  entail  entire  and  unburdened 
But  Lord  Elcho,  by  predeceasing  his  father,  never  became  the  representative  of  Colond 
Charteris,  nor  stood  in  any  relation  towards  him,  but  that  of  a  substitute  under  his 
destination.  In  common  speech,  the  whole  series  of  substitutes  called  in  an  entsil  an 
frequently  termed  heirs;  but  they  are  not  known  by  that  appellation  in  technical 
language. 

By  the  law  of  Scotland,  no  man  is  an  heir  of  entail  till  the  succession  opens  to  him 
by  the  death  of  a  prior  substitute  in  possession ;  and  even  then,  he  is  only  called  an 
apparent  heir,  till  his  relationship  to  the  deceased  has  been  established  according  to 
legal  form. 

III.  The  children  of  the  late  Earl  maintained,  that  in  the  marriage-contracts  of  hia 
son  and  grandson,  the  Earl,  in  the  provisions  which  he  made  for  their  children,  had 
made  no  reference  to  the  fund  of  savings,  and  that  they  must  therefore  be  paid  oat  oi 
his  separate  estate. 

The  trustees  answered : — That  debitor  non  presumitur  donare^  and  that,  therefore, 
the  sums  must  be  payable  out  of  the  reserved  fund. 

The  Court,  2d  March  1810,  "  Find  that  no  interest  was  due  by  the  late  Earl  upon 
the  sum  of  L. 28,693,  2s.  sterling,  the  fund  saved  for  provisions  to  younger  chil^n 
from  the  rents  of  the  estates  of  the  said  Earl  in  Scotland  during  his  minority ;  and  that 
his  trustees  are  only  accountable  for  the  said  principal  sum  so  saved,  subject  to  the 
expences  of  the  present  process  hitherto  incurred  by  the  different  parties  theretc^  as 
they  shall  be  modified  and  ascertained  by  the  Court :  Find  that  the  younger  children  of 
the  late  Earl  of  Wemyss  are  entitled  to  the  residue  of  these  savings ;  reserving  to  the 
parties  interested  to  be  heard,  whether  any  or  what  interest  is  due  on  the  fund  in  medio, 
since  the  death  of  the  late  Earl ;  and  also  reserving  to  the  parties  interested  to  he 
further  heard,  how  far  the  trustees  are  entitled  to  apply  part  of  these  savings  to  the 
payment  of  the  sums  settled  by  the  late  Earl  upon  the  younger  children  of  his  son  laii 
Elcho,  and  of  his  grandson  the  present  Earl  of  Wemyss." 

And,  23d  November  1810,  '*  They  adhere  to  the  interlocutor,  in  so  far  as  it  repeUfid 
the  plea  of  prescription  stated  by  the  trustees,  and  found  that  no  interest  was  due  by 
the  late  Earl  on  the  fund  saved  for  provisions  to  younger  children  from  the  rents  of  the 

^  This  case  is  not  reported ;  but  the  following  account  of  it  was  given  in  the 
information  for  Lady  Grey. 

In  that  case,  there  was  a  power  granted  to  the  heir  of  entail  to  burden  the  estate  to 
the  extent  of  L.  10,000  Scots,  "  for  providing  of  daughters  and  younger  children."  Mia 
Jean  SmoUet,  to  whom  the  succession  opened,  exercised  this  power,  by  granting  a  bond 
of  provision,  to  the  extent  limited,  in  favour  of  her  four  grandchildren  by  her  third  son, 
who  was  not  the  presumptive  heir  to  the  estate,  and  who  was  dead  at  the  date  of  the 
bond. 

There  was  another  objection  taken  to  the  deed ;  but  the  chief  objection  there  insLated 
on  by  the  heir  of  entail,  was  identically  the  same  with  that  now  made,  vis.  that  the 
entail  gave  no  power  to  burden,  except  for  younger  children,  and  that  grandchildrea 
were  not  within  the  compass  of  that  term.  Lord  Henderland,  however,  repelled  both 
that  and  the  other  objection ;  and  found  Mrs.  Smollet  had  exercised  her  powers  legsUyi 
by  executing  the  bond  in  question,  for  payment  of  which  he  decerned  accordingly* 
And  the  case  having  been  carried  into  the  Inner-house  upon  petition  and  answers,  thia 
judgment  was  adhered  to,  and  allowed  to  become  final  Houston  of  Johnston  agoM 
Stewart  NickoUon^  28th  January  1756. 
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Scotch  estates  dunng  his  minority ;  bat  alter  the  said  interlocutor  in  so  far  as  it  found 
that  the  younger  children  of  the  late  Earl  of  Wemyss  are  en-  [60]  -titled  to  the  residue 
of  the  said  savings;  and  find  that  the  obligation  in  their  favour,  contained  in  the 
contnct  of  marriage  between  their  &ther  and  mother,  is  already  implemented  in  so  &r 
as  concerns  the  said  savings,  and  that  the  present  Earl  of  Wemyss  is  entitled,  as  the  heir 
of  entaU  in  possession  of  Colonel  Gharteris's  estate,  to  receive  the  residuary  fund  in 
mediOf  and  to  exercise  the  powers,  in  the  distribution  thereof,  conferred  on  liie  succes- 
sive heirs  by  the  Colonel's  deed  of  entail:  Find  that  the  trustees  are  entitled  to 
deduction,  in  accounting  for  the  fund  in  medio,  of  the  sum  of  L.6000  sterling,  settled  by 
the  late  Earl  upon  the  younger  children  of  his  son  the  late  Lord  Elcho  :  Find  that  the 
tnutees  are  likewise  entitled  to  deduction  in  accounting  for  the  fund  in  medio  of  the 
som  of  L.2000  sterling,  settled  by  the  late  Earl  upon  the  younger  children  of  the 
present  Earl ;  and  find  that  the  trustees  are  bound  to  pay  over  to  the  said  Earl  the 
zesidufl  of  the  fund  in  medio,  together  with  legal  interest  on  such  residue,  from  the  date 
of  the  late  Earl's  death  to  the  time  of  paynient ;  and  decern  in  the  preference,  and 
against  the  raisers  of  the  multiplepoinding,  accordingly." 


Na  12.        F.C.  N.S.  IL  54.     28  Nov.  1810.    2nd  Div.— Lord  Newton. 

James  Brucb,  Pursuer. — Cockbum. 

Hugh  Veltch,  Defender. — J.  A,  Murray. 

Kin§ — Juriidiciion, — I.  The  property  of  the  Crown  acquired  from  a  subject,  and  used 
for  a  public  purpose,  found  liable  in  King's  cess,  town-tax,  and  militia-money. 

IL  The  jurisdiction  bestowed  upon  commissioners  of  supply  for  levying  the  Lmd- 
tax,  does  not  exclude  the  other  ordinary  jurisdictions. 

Mr.  James  Bruce,  the  keeper  of  his  Majesty's  naval  stores  at  Leith,  was  summoned 
before  the  Bailie-court  of  that  town,  by  Mr.  Hugh  Yeitch,  collector  of  taxes,  to  make 
payment  of  a  certain  sum  as  king's  cess,  town-tax,  and  militia-money,  due  firom  the 
Kaval  Yard  at  Leith.  This  demand  was  resisted  as  not  being  due  \  and  the  jurisdiction 
of  the  bailies  was  also  objected  to.  The  bailie  decerned  in  payment;  and  a  bill  of 
advocation  was  passed,  and  came  to  be  discussed  in  the  Court 

Pleaded  for  the  advocator  : 

1^,  By  the  Act  of  Convention,  1667,  when  commissioners  of  supply  were  first  named, 
and  by  all  the  subsequent  statutes,  the  power  of  collecting  and  levying  the  .cess  is 
bestowed  upon  the  commissioners.  The  magistrates  of  Leith  do  not  happen  to  be 
commissioners  j  and  although  they  were,  the  present  judgment  would  have  been  incom* 
patent,  as  being  pronounced  by  a  single  bailie ;  whereas  three  commissioners  of  supply 
are  requisite  to  constitute  a  quorum. 

2d,  The  judgment  is  erroneous ;  because  taxes,  from  their  very  nature,  are  imposed 
only  upon  subjects,  and  never  upon  the  sovereign.  In  the  early  feudal  times,  the 
revenue  of  the  monarch  arose  from  his  own  demesnes,  and  from  his  feudal  casualties ; 
his  military  strength  was  upheld  by  the  personal  services  due  by  his  vassals.  Composi- 
tions in  money  were  introduced  instead  of  these  services ;  and  scutages  and  hydagea 
came  to  be  paid  from  certain  lands,  according  to  the  tenure  by  which  [55]  they  were 
held.  Aids  were  also  due  to  the  feudal  superior  in  certain  cases;  and  when  these 
Bouroefl  became  inadequate,  benevolences  were  voluntarily  granted.  All  this  is  incon- 
sistent with  any  imposition  being  laid  upon  the  sovereign  himself.  Taxes  were  imposed 
by  Act  of  Parliament  U81,  c.  100 ;  and  1483,  c.  108,  Black  Ads,  to  defray  the 
expences  of  an  embassy,  and  to  defend  the  borders.  But  the  whole  sum  is  directed 
to  be  paid  by  the  clergy,  the  barons,  and  the  burghs.  The  same  occurs  again,  1597,  c 
281,  and  in  the  Acts  of  Convention,  1665  and  1667.  The  proportions  to  be  paid  by  the 
different  estates  of  the  kingdom  is  precisely  ascertained,  but  always  to  the  carefal 
excluaion  of  the  sovereign,  to  whom  the  supplies  were  granted.  They  were  only  in  aid 
of  his  private  revenue,  where  it  was  supposed  to  fall  short ;  and,  baside  the  incongruity 
of  taadng  the  sovereign,  arising  from  his  situation,  the  attempt  would  have  otherwise 
implied  a  manifest  absurdity. 
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So  much  was  this  acknowledged,  that  the  vassals  in  the  King's  own  lands,  paying 
feu-duty  to  him,  had  been  accustomed  to  shelter  themselves  under  the  shade  o!  his 
prerogative.     This  appears  from  the  Act  1597,  c.  281,  sect.  The  King's  property. 

While  the  King's  property  was  thus  exempted,  no  distinction  was  made  between 
property  acquired  by  the  crown  previously  or  subsequently  to  the  imposition  of  the  tax. 
By  the  annexation  of  the  church-lands,  they  ceased  to  pay  tax;  and  the  imposition 
thereby  becoming  heavier  upon  the  burghs,  they  were  relieved  from  this  oppression  by 
special  provision,  1587,  c.  112. 

When  taxation  became  more  frequent,  and  the  taxes  wei^  imposed  upon  persona, 
the  King  was  never  included  by  any  subsequent  statute.  Where,  a  statute  is  general, 
its  words  never  touch  him,  unless  the  express  words  extend  to  him.  The  most  general 
description,  such  as  person  or  persons,  body  politic  or  corporate,  does  not  include  the 
King.  Coke, — Bkickstone,  vol.  1,  p.  261.  And  none  of  the  Acts  imposing  taxes 
specially  extend  to  him.  Accordingly,  the  only  taxes  paid  by  the  sovereign  were 
those  that  had  been  levied  upon  commodities  promiscui  tisus,  before  it  was  known  they 
were  to  be  appropriated  by  his  Majesty.  lb  has  been  found  in  England,  that  premises 
occupied  by  the  King's  cavalry  pay  no  poor's  rates.  Durnford's  Eeports,  v.  2,  p.  372; 
Amherst  v,  Somers ;  and  it  has  also  been  found,  that  the  post-horse  duty  cannot  be 
levied  where  a  horse  has  been  sent  upon  a  public  express.  lb,  vol.  3,  p.  519,  Bex  v. 
Cook.  In  this  Court  it  has  been  found,  that  a  feu-duty  payable  out  of  crown  propeity 
was  not  liable  to  cess,  13th  July  1711,  Duke  of  Montrose  against  feuarsof  Kilpattick, 
Forbes. 

Answered,  Ist,  The  respondent  is  the  collector  appointed  by  the  magistrates  of 
Edinburgh,  who  are  commissioners  of  supply  for  that  city  and  its  dependencies.  The 
money  is  due;  and,  when  enforcing  payment,  he  only  followed  the  common,* and 
certainly  the  easiest  practice,  by  applying  to  the  ordinary  jurisdiction.  That  sunh  has 
beep  the  immemorial  practice  is  proved  by  excerpts  from  the  Bsdlie-court  books. 

2dy  The  taxes  granted  by  Parliament  were  by  no  means  so  much  at  the  disposal  of 
the  sovereign  as  the  argument  of  the  other  party  would  imply.  The  feudal  casualties, 
gifts,  and  benevolences,  may  have  been  [66]  at  the  uncontrouled  disposal  of  the  prince, 
but  the  taxes  were  imposed  for  a  specific  purpose ;  and  it  was  requisite  they  should  be 
wholly  and  fairly  levied  and  applied  to  that  purpose.  Accordingly,  the  King  was  not 
empowered  to  grant  a  discharge  of  these  taxes,  1489,  c.  9,  and  it  is  a  fair  inference, 
that  he  could  not  otherwise  defeat  them  by  acquiring  the  lands  from  which  they  were 
payable.  It  does  not  appear  from  the  statute  quoted,  that  after  the  annexation,  the 
church-lands  ceased  to  pay  tax,  but  only  that  they  having,  from  spiritual  lands,  become 
temporal  lands,  and  the  property  of  the  clergy  being  thereby  so  much  lessened,  it  was 
necessary  to  lessen  the  proportion  of  the  whole  sum  (generaJly  one-half  of  the  impost) 
which  had  formerly  been  collected  from  that  body.  It  appears,  on  the  oontcaiy, 
that  the  tax  followed  the  lands.  The  words  of  the  Act  are  these  :  "  The  tax  of  the 
clergy  men  be  altered,  and  ane  great  part  thereof  laid  upon  the  said  temporal  annexed 
lands." 

It  might  be  conceded,  without  injury  to  the  present  question^  that  the  original  lands 
held  by  the  crown,  before  the  imposition  of  any  tax,  were  exempted.  In  this  view, 
the  decision  in  the  case  of  the  Duke  of  Montrose  is  an  authority  in  favour  of  the 
respondent :  because,  if  a  feu-duty  that  belonged  to  the  crown  anterior  to  the  imposition 
of  the  land-tax,  is  to  be  exempted  from  cess  after  it  has  passed  into  the  possession  of  s 
subject,  the  converse  ought  to  be  true,  that  lands,  once  having  been  burthened  with  cess, 
ought  not  to  be  free  when  they  come  into  the  hands  of  the  sovereign. 

A  new  mode  of  taxation  was  adopted  during  the  civil  wars.  The  kingdom  was 
valued  anew,  and  the  sum  to  be  levied  was  proportioned,  by  commissioners,  upon  the 
different  counties  and  burghs.  This  mode  was  again  resorted  to  by  the  Act  of  Convention, 
1667,  was  sanctioned  and  made  permanent  by  the  succeeding  statutes,  and  by  the 
articles  of  union ;  and  further,  the  land-tax  itself  has  been  declared  perpetual  by  the 
late  statutes  empowering  individuals  to  redeem  it.  The  taxes,  therefore,  which  are  now 
sought  to  be  levied,  are  local  ones.  A  certain  specific  sum  must  be  collected,  as  well 
from  every  district,  as  by  the  articles  of  union  from  the  whole  kingdom  of  Scotland; 
and  no  part  can  be  exempted,  without  increasing  the  burden  upon  the  remainder. 

A  Jus  qucesitum  has  thus  been  given  to  those  who  are  bound  to  contribute,  which 
cannot  be  taken  away  by  the  King's  prerogative.     Lord  Dirleton  justly  observes,  that 
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even  m  cases  of  honours  and  precedencies,  where  the  prerogative  is  greatest,  its  acts 
are  to  he  judged  of  hy  the  common  law.^    Ycce  PrerogcUive. 

The  present  case  is  entirely  different  from  one  where  taxes  ore  levied  upon  persons 
or  commcdities,  because  there,  although  one  person  is  exempted,  the  burthen  upon  his 
neighbour  is  not  thereby  increased. 

[67]  Although  the  arguments  of  the  opposite  party  were  thought  conclusive,  this  case 
does  nob  fall  within  it,  because  the  naval  yard  has  never  been  annexed  to  the  Crown, 
bat  is  only  held  in  trust 

Lastly,  the  practice  is  in  favour  of  the  present  plea.  The  estates  that  were  for- 
fdted  in  the  rebellions  of  1715  and  1745  continued  to  pay  taxes  while  in  the  hands  of 
the  Crown ;  and  the  houses  in  the  Castle  of  Edinburgh,  which  is  one  of  the  King's 
fortresses,  as  well  as  the  offices  of  his  excise  and  customs,  pay  cess  at  this  day. 

Were  it  merely  a  matter  of  arrangement  between  the  different  departments  under 
government,  whether  this  tax  should  be  levied  or  not,  the  former  practice  ought  to 
prevail ;  because,  in  any  public  establishment,  it  is  of  much  importance  to  ascertain  the 
whole  expence  of  supporting  if,  which  would  not  be  known,  if  taxes,  that  would  other- 
wise have  been  levied,  should  not  be  collected ;  and  in  collecting  all  taxes,  it  is  an 
object  that  there  should  be  as  few  exemptions  as  possible,  because  they  always  open  a 
door  for  evasion. 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  "  In  respect  it  appears, 
by  notarial  copies  of  the  warrants  of  the  magistrates  of  Leith  in  1747,  and  for  several 
subsequent  years,  that  they  have  been  in  the  practice  of  issuing  warrants  against  those 
deficient  in  payment  of  the  land-tax  for  upwards  of  sixty  years  by  past,  repels  the  objec- 
tion to  their  jurisdiction  in  granting  such  warrants ;  and  in  respect  that  the  custom- 
house, and  excise  offices,  and  other  public  buildings,  have  always  been  in  the  use  of 
paying  cess ;  and  that  the  purchase  of  every  piece  of  property,  acquired  for  the  public, 
would  have  the  effect  of  raising  the  land-tax  upon  the  other  proprietors  of  land,  without 
the  authority  of  Parliament,  if  they  were  to  be  exempted  from  the  payment  thereof,  seeing 
the  quota  of  the  land-tax  imposed  upon  Scotland  must  be  paid  into  government, 
whether  the  subjects  are  held  to  be  liable  in  a  ehare  thereof  or  not, — repels  the  reasons 
of  advocation.'' 

The  case  came  before  the  Court  by  petition  and  answers. 

The  Court  were  clear  on  the  first  point,  that  the  ordinary  jurisdictions  of  the 
country  were  not  excluded,  although  an  additional  one  was  bestowed  upon  the  commis- 
sioners of  supply. 

On  the  merits, 

Lord  BoberUon  said.  The  question  was  a  nice  one,  and  required  some  research.  No 
great  aid  was  to  be  derived  from  the  history  of  taxation  in  England,  because  in  this 
country  we  had  no  taxes  corresponding  to  their  early  ones  of  scutages  and  hjdages.  In 
this,  as  in  other  feudal  kingdoms,  there  were  originally  no  taxes ;  and  they  were  long 
umeceasary,  because  the  Crown  was  possessed  of  great  demesnes,  especially  when 
acquired  by  the  house  of  Stewart,  which  previously  held  very  extensive  estates.  The 
taxation  mentioned  in  the  pleadings,  impoEed  to  defray  the  [58]  expence  of  certain 
embassies,  appears  to  be  the  first.  It  was  levied  from  the  different  bodies  or  estates  of 
the  kingdom,  in  certain  proportions,  which  were  long  observed  in  the  feu  grants  that 
were  made  by  the  Scottish  parliament.  At  different  periods  the  whole  lands  in  the 
kingdom  came  to  be  valued  or  extended^  and  taxes  were  levied  from  the  lands  in  pro- 
portion to  their  extent  or  value.  In  the  year  1587,  the  church  lands  were  annexed  to 
the  Crown,  by  which  the  ability  of  the  different  bodies  or  estates  of  the  kingdom  to  pay 
taxes  was  mateiially  altered.  Accordingly,  the  Act  1587,  c.  112,  provides,  that  the 
taxes  levied  from  the  clergy  should  be  lessened ;  and  that,  as  the  property  of  the  burghs 
remained  the  same,  the  proportion  paid  by  them  should  not  be  iLcreased.     Very  soon 

^  Lord  Dirleton's  words  are  these :  "  It  is  thought  that  his  Majesty's  concessions, 
whatever  the  subject  be,  should  be  judged  ^Mre  communi;  and  th&t  jus  qucesiium-j  whether 
as  to  honour  and  precedency,  or  any  thing  else,  cannot  be  taken  away  on  any  such  pre- 
tence. The  prerogative  is  ingtar  UttoriSy  which  is  defined,  quofludvs  hyhemus  exoestuat, 
80  that  as  the  sea  does  not  go  beyond  the  shore  when  the  sea  is  most  full,  so  the 
prerogative  and  plenitude  potestatia  does  never  go  beyond  the  law,  which  is  a  great 
littta  and  boundary  of  just  power."     Lord  Dirleton  wrote  in  the  reign  of  Charles  IL 
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thereafter  the  Act  1594,  c.  233,  provides  that  the  temporal  lands  annexed  to  the  Ciofira 
should  remain  with  it,  and  that  they  should  be  extendedy  for  the  purpose  of  being  taxed. 
The  same  provision  is  repeated  by  the  Act  1597,  c.  281,  and  a  tax  actually  imposed 
upon  thbm ;  while  both  these  last-mentioned  statutes  show  that  the  King's  lands  had 
not  been  previously  in  use  to  be  taxed.  The  contrary  custom  appears  to  have  prevailfid 
after  the  passing  of  these  Acts ;  and  by  the  Act  of  Convention,  1665,  special  provision 
ifl  made  for  levying  the  tax  from  the  occupiers  of  ELing's  lands. 

On  these  authorities,  the  King's  property  must  now  be  liable  like  other  lands;  and 
this  is  confirmed  by  Statute  43,  Geo.  III.  c.  161,  which  was  required  specially  to  ex- 
empt certain  public  offices  from  duties ;  and  also  by  48  Geo.  UL  c.  55,  by  which  the 
King  is  exempted  from  certain  assessed  taxes ;  so  that  it  must  have  been  doubtful 
whether  otherwise  he  would  have  been  free.  The  King  is,  however,  exempted  from  all 
personal  taxes  by  universal  custom. 

The  Lord  JusHce^Clerk  said  he  was  of  the  same  opinion  with  Lord  Robertson ;  bat 
he  rather  thought  that  the  original  lands  of  the  King,  the  casualties  due  to  him  aa 
universal  superior,  and  the  feu-duties  due  by  his  vassals  in  his  own  lands,  never  had 
been  assessed.  Thus  palaces  and  parks,  such  as  Holyrood-house,  Scone,  Falkland,  &c 
have  always  been  exempted,  and  still  are  so  in  the  hands  of  the  keepers.  But  when 
lands  are  once  taxed  in  the  hands  of  a  vassal,  if  the  sovereign  acquires  them  uHtter  jwre 
eommuni,  and  the  tax  remains ;  third  parties  must  not  be  hurt  by  the  acquiaitionB  of 
the  King ;  but  they  would  be  so  in  this  country,  if  lands  newly  acquired  by  him  weie 
to  be  exempted  from  cess. 

On  another  ground,  this  naval  yard  cannot  be  exempted.  It  consists  with  my  own 
knowledge,  that  it  holds  of  a  subject  superior,  and  that  the  property  is  vested  (for 
behoof  of  the  Grown)  in  trustees,  who  are  the  sub-vassals,  and  must  pay  like  any  other 
proprietors. 

The  Lord  Ordinary's  judgment  was  accordingly  adhered  to. 


No.  13.  F.C.  N.S.  n,  59.     28  Nov.  1810.     2nd  Div.— Lord  CuUen. 

Andrew  Gardner,  &c.,  Pursuer. — WGormick  et  Gillies. 

Margaret,  &c.  Pearsons,  John  Davidson,  and  John  Drummoot),  Defenders.— 

W,  Erskine,  OreenshiddSf  et  More. 

Passive  Titles. — After  six  months,  an  executor  is  bound  to  pay  primo  tfsnienti^  and 
decree  is  not  necessary,  excepting  for  lus  own  satisfaction,  as  he  does  so  sub  perieulo 
of  the  debts  paid  being  good. 

Mr.  Pearson  merchant  in  Dumblane,  died  in  March  1796,  leaving  a  widow  and  four 
daughters.  At  the  time  of  his  death,  it  was  believed  that  his  funds  would  be  more 
than  sufficient  to  pay  all  his  debts. 

The  eldest  daughter  obtained  a  confirmation  as  executrix  of  her  father.  Hr. 
Drummond  was  appointed  factor  for  receiving  the  debts  due  to  the  succession;  and 
matters  were  managed  by  him,  under  the  advice  of  Mr.  Davidson,  writer  in  Aaohte^ 
arder,  the  legal  adviser,  and  a  near  relation  of  the  family. 

Under  this  authority,  Mr.  Drummond  received  and  paid  various  debts  in  fall, 
without  any  scruple,  till  the  year  1797,  during  which  time  no  decrees  were  taken  oat 
by  any  of  the  creditors.  About  that  time  it  became  apparent  that  there  would  be  a 
shortcoming  of  the  funds ;  and,  on  investigation,  it  turned  out  that  they  would  yield  no 
more  than  9s.  in  the  pound. 

Upon  this  the  pursuer  brought  an  action  against  the  executors,  the  widow,  and 
childron  of  Mr.  Pearson,  and  against  Messrs.  Davidson  and  Drummond,  condading 
against  them,  coigunctly  and  severally,  as  liable,  upon  the  passive  title  of  vitioos 
intromission,  for  the  whole  debts  due  to  the  petitioners,  and  against  the  widow  and 
children,  as  liable  on  the  passive  title  of  gesHo  pro  hcsrede ;  or,  "  at  least  it  ought  and 
should  be  found  and  declared,  by  decree  foresaid,  that  the  pursuers  have  right  to  a  joat 
and  proportional  share,  e£Eeiring  to  their  said  several  debts,  of  the  means  and  effeetii 
heritable  and  moveable,  of  the  said  James  Pearson,  as  the  said  means  and  effects  stood 
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8(  hifl  death,  upon  said  26ih  March  1796 ;  and  the  said  Margaret  Davidson,  [60]  dliaa 
PearsoD,  &c.  and  John  Davidson  and  John  Dnunmond,  ought  and  should,  by  decree 
foresaid,  be  bound  and  obliged,  conjunctly  and  severally,  to  hold  just  count  and 
reckoning  and  payment  to  the  pursuer  of  the  defunct's  whole  means  and  effects  at  the 
time  of  hu  death." 

By  the  decision  of  9th  December  1802,  vide  Fac.  Col.  No.  69,  the  conclusions  on 
the  head  of  vUiom  intromission  and  of  gestio  pro  hcerede  were  in  effect  dismissed. 
And  after  a  protracted  litigation  on  the  third  ground  of  action,  the  Court  (16th  May 
1810)  found  "  the  pursuers  ought  not  to  have  concluded  in  this  action  against  the  said 
Mrs.  Margaret  Pearson,  and  Catharine,  Maigaret,  and  Helen  Pearsons,  her  younger 
children,  assoilzie  them  from  the  said  action,  and  decern ;  and  find  the  pursuers  liable 
to  them  in  ezpences :  Find  the  pursuers  of  this  action  have  no  claim  against  John 
Davidson  or  hifl  representatives :  Finds  Miss  Jean  Pearson,  as  executrix  confirmed  to 
her  father,  is  not  entitled  to  credit  for  any  sums  paid  by  her  to  her  factor  subsequent 
to  the  period  when  it  was  found  that  the  debts  of  her  father  exceeded  the  amount  of 
the  fands,  but  that  she  is  entitled  to  take  credit  for  all  previous  payments ;  reserving 
to  her  any  claim  of  relief  she  may  have  against  John  Drummond's  or  John  Davidson's 
lepreeentativee,  and  to  them  their  defences  as  accords ;  superseding  consideration  as  to 
tiie  liability  of  John  Drummond  until  the  final  issue  of  the  question  as  to  Miss  Jean 
Pearson." 

In  pronouncing  this  interlocutor  the  Court  were  unanimous.  It  was  observed  that 
all  parties  had  at  first  believed  that  it  was  a  solvent  succession ;  and  that  as  to  any 
payments  made  under  that  belief,  there  was  no  ground  of  action.  That  the  executor, 
though  virtuaUy  trustee  for  the  creditors,  is  not  elected  by  them,  and  not  bound  to 
know  who  they  are  till  they  appear.  That  after  six  months,  he  is  bound  to  pay  prima 
verdeuie.  That  strictly  there  should  be  decrees  of  constitution,  in  order  to  show  who 
irws  primus  veniens  ;  but  that  there  was  no  absolute  necessity  for  that,  as  the  executor 
pays  sue  perieulo.  But  the  periadum  is  not  that  there  should  be  funds  to  pay  the 
cnditors,  but  that  they  are  true  debts  which  he  pays.  And,  in  dispensing  with  decrees, 
the  executor  saves  an  expence  to  the  estate,  which  is  utUiter  gestum. 

The  pursuers  reclaimed  against  this  interlocutor;  the  petition  was  followed  by 
aoBweiB;  and  the  Court,  28th»Nov.  1810,  adhered. 
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J.  G.  and  W.  Bertrams,  Pursuers. — Forhes. 

Patrick  Hodgb,  Defender. — Duff. 

Insurance — Compensation — Retention, — An  agent  or  broker,  who  effects  an  insurance,  is 
entitled  to  recover  from  the  insured,  the  whole  amount  of  the  premium  and  charges 
paid,  or  settled  for  between  him  and  the  underwriters ;  and  his  claim  cannot  be  met 
or  compensated  by  the  plea,  that  a  return  of  the  whole,  or  a  part  of  the  premium,  is 
due  by  the  underwriters. 

In  the  month  of  October  1807,  Patrick  Hodge  applied  to  the  pursuers,  Messrs. 
Bertrams,  who  are  insurance-brokers  in  Leith,  to  get  an  insurance  effected  on  certain 
goods  in  the  "Nelly  and  Ann,"  from  Leith  to  St.  Petersburgh.  The  underwriters  in 
Leith  and  Edinbui^h  did  not  choose  to  undertake  the  risk ;  and  the  pursuers  wrote  to 
their  correspondents,  Messrs.  Butlers,  insurance-brokers  in  London,  who  got  a  policy 
imderwritten  at  Lloyd's,  "at  the  rate  of  14  guineas  per  cent  to  return  two  per  cent. 
if  saDs  with  convoy  bound  to  the  Sound,  and  two  per  cent,  more  for  convoy  up  the 
Somid  and  arrival" 

The  pursuers  stated  that  the  letter  from  Messrs.  Butlers,  covering  this  policy, 
notified  to  them  that  the  premium  and  charges  had  been  placed  to  their  account ;  and 
they  again  immediately  informed  Mr.  Hodge,  by  letter,  that  the  insurance  had  been 
effected ;  and  that  a  certain  sum,  being  the  amount  of  the  premium,  with  attendant 
ehaigee,  was  placed  in  their  own  books  "  at  his  debit." 

^e  vessel  sailed  in  a  fleet  of  merchantmen  with  convoy ;  but,  on  arrival  off  the 
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Sound  (Nov.  1807),  found  a  British  man  of  War  stationed  there,  on  purpose  to  notify  to 
our  trading  vessels,  that  if  they  proceeded,  they  run  the  utmost  risk  of  capture,  fvm 
the  numher  of  enemies'  cruizers,  as  well  as  of  seizure,  if  they  entered  a  Rusdan  port, 
from  an  expected  war  with  that  country.  The  merchantmen,  after  the  masteis  had 
consulted  together,  all  returned  to  the  respective  ports  from  which  they  had  sailed. 

The  underwriters  upon  these  vessels,  in  many  instances,  returned  a  considenhle 
part  of  the  premium,  some  more,  some  less.  Those  who  [62]  had  underwritten  Mr. 
Hodge's  policy  offered  to  return  one-third,  with  which  he  was  dissatisfied.  A  corre- 
spondence ensued  with  the  London  hrokers ;  from  which  it  appeared  that  the  aIlde^ 
writers  held  it  completely  optional,  on  their  part,  to  return  any  thing  more  than  what 
was  expressly  stipulated  for  in  the  policy. 

The  London  brokers  settled  with  the  underwriters  in  May  1808,  without  retaining 
any  part  of  the  premium;  and  charged  the  whole  against  their  employers,  Measiv. 
Bertrams ;  who,  according  to  their  own  statement,  allowed  it  in  the  settlement  of  ihdr 
account. 

Mr.  Hodge  refused  to  pay  to  the  Messrs.  Bertrams,  unless  a  deduction  for  the  return 
of  premium  were  allowed.  They  brought  an  action  for  the  whole  amount  of  the 
premium  and  charges ;  and 

Pleaded :  That  they  acted  merely  as  mandatories ;  and  had  discharged  their  dnty 
faithfully  in  that  capacity,  having  done  all  that  was  incumbent  on  them,  when  they  gpt 
a  policy  signed  by  respectable  underwriters.  There  was  therefore  no  pretence  for 
refusing  to  pay  them  their  charges.  In  the  circumstances  of  this  case^  whOe  the 
defender  pleads,  that,  by  the  usage  of  trade,  he  is  entitled  to  a  return  of  a  great  part  of 
the  premium,  the  underwriters  deny  that  they  are  obliged  to  return  more  than  what  has 
been  stipulated  for ;  or,  at  least,  affirm  that  any  thing  more  is  merely  gratuitous  on 
their  part^  With  such  disputes  the  broker,  and  more  especially  the  agents  who 
employed  him,  can  have  nothing  to  do.  None  .of  them  are  guarantees  either  for  the 
responsibility  or  the  liberality  of  the  underwriters.  If  the  insured  have  any  claims  of 
return,  they  must  sue  on  their  policy,  and  make  them  good  in  their  own  person  against 
the  underwriters.  They  cannot  retain  from  the  brokers,  who  have  paid  the  premiam 
for  the  insured,  as  the  discharge  for  it  in  the  policy  expressly  bears. 

The  pursuers  do  not  deny  that,  in  point  of  fact,  these  premiums  are  seldom  paid 
over  to  the  underwriters;  but  every  broker  has  an  account  current  with  those  who 
underwrite  for  him;  and,  immediately  on  signing  a  policy,  credit  is  given  to  the 
underwriter  for  the  amount  of  the  premium.  In  doing  so,  they  act  as  bankers  for  the 
underwriters ;  and  whenever  the  policy  is  signed,  they  hold  the  premium  for  their 
behoof,  not  for  that  of  the  insured.  It  is  the  same  as  if  the  premium  had  been  paid, 
and  lent  again  to  the  broker.  See  opinion  of  Serjeant  MartihdUy  cited  in  Fac.  Bep, 
14th  June  1808.  If  this  doctrine  be  good  with  regard  to  the  broker,  the  case  of  the 
pursuers,  as  agents  directed  to  employ  him,  is  much  stronger. 

Answered : — ^The  pursuers  acted  as  the  mandatories  of  the  defender,  but  their  dnty 
did  not  end  when  they  effected  the  insurance.  They  continued  to  act  as  his  mandatories 
when  they  paid  or  settled  for  the  premium ;  and  as  they  were  instructed,  before  the 
premium  was  actually  paid,  that  he  had  claims  of  return,  they  ought  to  have  attended 
to  their  claims,  and  retained  their  amount  in  settling  with  the  London  brokers.  The 
defender  cannot  be  in  a  worse  situation  than  if  he  had  directly  dealt  with  the  London 
brokers. 

[63]  The  defender  admits  that  it  may  be  usual  for  a  broker  to  give  the  underwriter 
credit  for  the  premium  when  the  policy  is  signed.  But,  in  such  cases,  a  settlement  of 
accounts  takes  place  once  a-year ;  and  it  is  the  duty  of  the  broker,  when  settling  finally 
for  the  premium,  and  adjusting  the  losses,  to  retain  for  any  returns  that  may  be  due : 
That  such  returns  were  due  to  the  defender  was  well  known  to  the  brokers,  when  they 
settled  in  May  1808.  As  the  vessel  sailed  with  convoy,  two  per  cent,  was  undoubtedly 
due,  according  to  the  terms  of  the  policy ;  and  a  further  return  was  due  according  to  the 
usage  of  trade,  because  a  great  part  of  the  risk,  viz.  the  voyage  up  the  Sound,  never 
commenced.  In  abandoning  the  voyage,  it  could  not  be  denied  that  the  master  acted 
prudently,  and  saved  the  underwriters  from  a  total  loss.  They  had  therefore  no  ground 
for  refusing  a  reasonable  return  of  premium ;  and  the  broker  and  agent  had  no  apology 
for  not  retaining. 

An  ex  parte  production  was  made  by  the  pursuers,  beirg  certificates  from  some  in- 
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Balance  brokers  at  Uoyd'p,  and  at  Leitb,  both  stating  tbat  it  was  usual  for  brokers,  on 
documents  being  furnisbed  by  tbe  assured,  to  claim  from  underwriters,  upon  policies 
effected  by  tbeno,  returns  fcr  convoy,  fbort  interest,  &c.;  but  if  the  undernrriters  disputed 
their  claims,  they  could  not  retain  from  them  ;  and  the  remedy  of  the  assured  was,  on 
getting  possessicn  of  the  policy,  to  make  good  his  claims  by  i&uing  on  it ;  or  otherwise, 
in  the  best  manner  he  could. 

The  Lord  Ordinary  reported  the  case  on  informations  to  the  Court. 

It  was  observed  on  the  Bench,  That  there  was  here  no  question  as  to  return  of  pre- 
mium with  the  undeiwriters.  The  only  question  was,  Whether  an  agent  or  broker  nad 
discharged  the  whole  of  his  duty  when  he  effected  an  insurance  1  It  was  the  opinion  of  the 
Courts  that  when  he  had  done  so,  his  duty  ecded ;  although,  in  this  case,  one  Judge 
doubted,  from  his  being  the  agent  for  loth  paities,  whether  he  ought  not  to  have  retained 
the  two  per  cent,  evidently  due  on  account  of  the  vesfel  having  sailed  with  convoy. 
But  the  remaining  Judges  held  that  this  and  the  other  claim  stood  on  the  same  footing, 
and  that  there  was  no  room  for  retention,  because  the  premium  was  to  be  held  paid,  as 
the  policy  bore.  It  is  true,  that  although  the  policy  contains'a  discharge  of  the  premium, 
it  is  not  often  actually  paid ;  but  when  it  is  not,  the  broker  acts  as  banker  for  the  under- 
writer, and  holds  it  for  him,  which  is  equivalent  to  actual  payment.  This  view  of  the 
matter  is  confirmed  by  the  opinion  of  Serjeant  Marshall^  cited  in  the  pleadings.  In  Mr. 
Marshall's  work  there  are  many  actions  mentioned  for  return  of  premium  ;  but  these  are 
aniformly  at  the  instance  of  the  assured  themselves,  and  never  at  the  instance  of  the 
broker. 

The  Court  decerned  in  terms  of  the  pursuers'  libel. 


No.  16.   F.C.  N.S.  II.  66.     1  Dec.  1810.     2nd  Div.  (Bill-Chamber.)— Lord  Robertson. 

John  Cree,  Pursuer. — Jamieson. 

John  Durie,  Defender. — Forsyth. 

Sals — Pactum  iUiciium, — When  a  subject  has  been  exposed  to  sale  "  at  the  pleasure  of 
the  company,"  it  is  illegal  to  buy  it  in,  if  there  has  been  more  than  one  offerer. 

The  defender,  as  agent  for  Captain  Wilkinson  of  the  *'  Nightingale,"  sold  by  public  roup 
it  Leith  two  Danish  ships  which  had  been  taken  by  the  "  Nightingale." 

Instead  of  naming  an  upset  price,  tbe  auctioneer  exposed  one  of  the  vessels  '*  at  the 
pleasure  of  the  company."  The  pursuer  offered  L.260,  which  was  thought  an  inadequate 
price ;  and  no  person  being  inclined  to  offer  more,  the  auctioneer  himself  bid  L.300, 
and  knocked  down  the  vessel.  He  soon  after  exposed  it  a  second  time,  and  it  was  bought 
by  a  third  party  at  L.325. 

The  pursuer  upon  this  brought  an  action  against  the  defender,  concluding  for  pay- 
ment of  L.150  sterling,  in  name  of  damages  sustained  by  his  not  receiving  delivery  of 
the  vesseL 

The  Judge-Admiral  (14th  May  1810),  ''  Finds  that  the  pursuer  has  sufficiently  proved 
the  allegations  contained  in  the  libel  and  answers  for  him :  Finds  that  the  defender  has 
neither  proved,  nor  attempted  to  prove  the  allegations  on  his  part;  particularly,  the 
alleged  consuetudinary  right  said  to  be  vested  in  the  exposer  of  any  kind  of  goods  to 
puWc  sale,  either  by  himself  or  an  agent,  to  purchase  the  article  so  exposed,  when  in 
danger  of  being  otherwise  sold  below  its  real  or  supposed  value :  And  finds  that  such  a 
right,  whereof  no  evidence  has  been  either  offered  or  adduced,  could  least  of  all  be  exer- 
cised by  the  person  appointed  by  the  conditions  of  sale  to  be  judge  of  the  roup,  and  who 
could  not  be  both  judge  and  party  in  the  same  cause :  Therefore,  repels  the  defences, 
and  finds  the  pursuer  entitled  to  reasonable  damages." 

The  defender  advocated  the  cause ;  and  pleaded. 

That  this  was  a  totally  different  case  from  that  of  a  white  bonnet ;  where  a  gross 
imposition  is  practised  upon  the  offerers. 

[67]  Where  lands  are  offered  to  sale  at  a  fixed  upset  price,  the  exposer,  by  subscribing 
the  articles  of  roup,  makes  an  offer  of  his  property  to  the  public ;  and  the  bidder  at  the 
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roup  accepts  the  offer,  and  thereby  closes  the  transactioii,  unless  a  higher  offerer  can  be 
found  witihin  the  time  specified  in  the  articles  of  roup. 

But  when  the  articles  of  roup  specify  no  upset  price,  the  expoeer  makes  no  effectual 
or  binding  offer  of  his  property  ;  because  one  of  the  essentials  of  a  sale  is  wanting  vii. 
a  fixed  price.  In  such  a  case,  the  exposer  of  the  property  stands  precisely  in  an  opponie 
situation  to  that  of  a  party  who  exposes  his  property  at  an  upset  price.  He  merely  pio* 
poses  to  take  offers  for  a  subject  which  he  declares  himself  willing  to  seU. 

The  bidders  at  the  roup  are,  in  that  case,  in  the  situation  of  offerers  for  the  properly, 
while  the  exposer  considers  whether  he  will  accept  of  the  offers  or  not ;  till  which  time, 
a  sale  is  not,  in  any  case,  complete.  JEh'sk,  b.  iii.  tit.  3,  s.  4.  He  is  not  bound  till  die 
auctioneer,  in  his  name,  accept  the  last  offer  by  knocking  down  the  property,  or  dedaring 
it  to  belong  to  the  last  bidder.  The  practice  is  perfectly  common  in  the  auction  rooms 
in  Edinburgh.  And  the  legislature  has  held  it  to  be  lawful,  according  to  the  practice  of 
England,  for  the  exposer  of  property  to  bid  for  it  at  a  roup  :  19th  Greo.  III.  cap.  56,  a.  12. 

The  pursuer  answered, 

That  there  was  no  distinction  between  an  action  where  an  upset  price  is  fixed,  and 
one  where  the  article  is  exposed  at  the  pleasure  of  the  company.  In  both  cases,  the  ex- 
poser pledges  himself  to  the  offerers  that  the  highest  bidder  shall  have  his  property. 
He  takes  the  chance  of  the  spirit  of  emulation  bringing  him,  as  it  often  does,  more  than 
the  value  of  his  property.  And,  on  the  other  hand,  he  is  bound  to  run  the  risk  of  its 
going  off  below  its  value.  There  can  be  no  distinction ;  because,  in  either  case,  the 
offerer  is  bound  by  his  offer ;  that  cannot  be  disputed ;  and  it  would  be  inconsistent  with 
every  rule  of  law  and  equity  to  hold  the  one  party  bound  and  the  other  not.  And  in 
truth,  the  exposer  has  nothing  to  complain  of ;  for  it  is  his  own  fault  if  he  exposes  his 
property  too  low ;  and  he  must  be  held  to  have  done  so  with  the  view,  as  it  almost 
always  does,  of  exciting  a  keener  spirit  of  emulation  than  if  it  had  been  set  up  at  nearly 
its  value. 

Lords  Bannatyne  and  Bobertson  successively  refused  bills  of  advocation ;  and  the 
Court,  on  considering  a  petition  and  answers,  adhered,  1st  December  1810. 

[Cf.  Fentnck  v.  MacdoncUd,  Fraser  4r  Co.,  6  F.  854.    Sale  of  Goods  Act,  1893,  s.  58(2).] 


No.  17.  F.C.  N.S.  II.  68.     6  Dec.  1810.     Ist  Div.— Lord  Babnuto. 

George  Andrew,  Pursuer. — R.  Brtcce. 

Boss,  Park,  and  Others,  Defenders. 

Periculum. — An  agent  is  liable  for  goods  shipped  by  him  according  to  order,  and  losti 
but  of  which  shipment  due  notice  had  not  been  sent  by  him  to  his  emloyere. 

George  Andrew,  then  residing  in  Manchester,  acted  as  agent  for  Messrs.  Perkins  and 
Company,  porter-brewers  in  London,  and  was  in  the  habit  of  being  employed  by  seveial 
persons  in  Scotland  in  that  capacity.  To  him  all  commissions  for  porter  were  sent; 
and  he  transmitted  them  to  Messrs.  Perkins  and  Company,  to  whom  he  guaranteed 
payment.  When  the  goods  were  shipped,  the  invoices  were  sent  down  to  Andrew  at 
Manchester,  and  by  hhn  forwarded  to  the  different  persons  who  had  given  him  the 
orders.  All  the  customers  of  Messrs.  Perkins  and  Company,  who  employed  Andrew, 
knew  of  this  mode,  however  circuitous;  and  Messrs.  Boss,  Park,  and  the  others,  in 
particular,  had  had  various  transactions  with  Andrew  in  that  way. 

In  the  month  of  June  1809,  Messrs.  Boss,  Park,  and  the  other  defenderSi  gave 
orders  to  Andrew  for  porter  as  usual.  These  were  transmitted  to  Messrs.  Perkins  and 
Company,  and  the  porter  was  sent  down  to  the  wharf  on  the  20th  July.  The  vessel, 
in  which  the  porter  was  to  be  sent,  was  not  to  sail  for  some  days,  and  the  invoices  ware 
not  sent  to  Andrew  till  the  27th.  When  they  arrived,  Andrew  was  not  at  home;  and 
the  particular  invoices  were  not  sent  to  the  different  customers  in  Scotland,  aoecsdiDg 
to  the  orders  given  for  porter,  till  the  10th  August.  The  vessel,  on  board  of  which  the 
porter  was  shipped,  sailed  on  the  3d  August,  and  on  the  10th  was  totally  wrecked. 
Intelligence  of  the  loss  arrived  at  Glasgow  on  the  13th  Augusti  and  the  invoices  <m 
the  14th. 

Andrew  having  demanded  payment  of  the  porter,  Messrs.  Boss,  Park,  and  the  other 
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defenders,  lefnaed,  on  the  ground,  that  they  had  not  got  due  and  timeons  notice  of  the 
ghipment  of  the  goods ;  and  therefore  had  it  not  in  their  power  to  protect  their  interest 
by  insurance ;  which  they  might  easily  have  done,  had  they  been  aware  of  the  shipment, 
even  [69]  without  knowing  the  -vessel  on  board  of  which  the  porter  was  shipped,  it 
being  the  known  practice  of  the  trade  to  insure  on  ship  or  ships. 

An  action  at  Andrew's  instance  followed  this  refusal ;  in  which  the  Lord  Ordinary 
foond,  **  In  respect  it  appears  from  the  pursuer's  letters,  bearing  the  Glasgow  post-mark 
of  14th  August,  was  the  first  information  the  defenders  received  of  the  goods  having 
been  shipped,  and  that  the  '  Lord  Keith,'  on  board  of  which  the  goods  were,  was  known 
to  have  been  wrecked  on  the  10th  August ;  Finds  that  due  intimation  of  the  shipment 
bad  not  been  given ;  and  therefore  sustains  the  defences." 

Against  this  interlocutor,  Andrew  petitioned  and  pleaded : 

The  defence  set  up  by  Messrs.  Boss  and  the  other  defenders,  that  they  had  no  oppor- 
tonity  of  insuring,  is  most  groundless.  It  is  the  known  and  acknowledged  practice  of 
the  carrying  trade  betwixt  London  and  Greenock,  and  London  and  Leith,  not  to  effect 
insiuance  on  goods  by  ship  or  ships  naminatim,  but  on  ship  or  ships  generally  ;  and  no 
alleged  damage  arising  from  an  enor,  even  in  the  invoice,  with  regard  to  the  ship  by 
which  the  goods  are  sent,  whatever  effect  it  may  have  on  the  liability  of  the  under- 
writer, will  free  the  persons  commissioning  the  goods.  Heseltynes  against  Arrol  and 
Company,  15th  June  1802,  and  Elton  Hammond  and  Company  against  Porteous  and 
Dewar,  15th  December  1808.  In  the  latter  of  these  cases,  a  marked  distinction  was 
made  by  the  Court  in  questions  between  merchants  themselves  and  the  merchant  and 
underwriter. 

The  defenders  then,  who  knew  perfectly  that  the  porter  was  to  come,  had  it  in  their 
power  effectually  to  secure  themselves  from  risk  by  insuring  in  the  usual  way.  It  is  a 
consideration,  too,  that  must  enter  deeply  into  the  present  question,  that  no  insurance 
was  ever  made,  or  attempted  to  be  made,  or  thought  of  by  these  defenders,  in  all  their 
fonner  transactions  with  Messrs.  Perkins  and  Company. 

One  of  the  Judges  thought  that  there  was  no  fraud  or  undue  delay  here,  and  doubted 
of  the  interlocutor. 

The  majority,  however,  were  clear,  that  there  was  a  most  undue  delay  in  the  infor- 
mation of  tiie  shipment ;  and,  therefore,  that  the  agent  was  liable.  It  was  held  to  be 
an  essential  part  of  the  shipper's  duty  to  give  notice  immediately  of  the  shipment,  that 
the  purchaser  might  have  it  in  his  power  to  take  measures  for  his  safety,  ^e  practice 
of  the  carrying  trade  was  clear  and  acknowledged,  and  had  been  given  effect  to  by  the 
decubns  of  the  Court  in  favour  of  the  shippers.  But,  then,  the  cases  decided  by  the 
CoDrt  differed  vndely  from  the  present  one.  In  all  these,  due  and  timeous  notice  had 
been  given  after  the  goods  were  delivered  at  the  wharf;  but  here  no  notice  of  the 
shipment  or  delivery  at  the  wharf  was  given.  Indeed,  the  purchasers  had  no  reason  to 
eondude  that  the  goods  were  sent  at  all ;  in  which  case,  it  was  entirely  out  of  their 
power  to  secure  themselves  by  insurance. 

[70]  On  these  grounds  the  petition  was  refused  without  answers. 

[Cf.  Hastie  v.  Campbell,  19  D.  564.] 


Na  21.  F.C.  N.S.  IL  73.     6  Dec.  1810.     2nd  Div. 

Magdalene  and  Elizabeth  Hardie,  Pursuers. — Fergtcsson. 

David  Hardie,  Defender. — Cuninghame. 

Writ,— -Where  two  parties  execute  a  deed,  and  one  subscribes  it  himseli^  and  notaries 
suhseribe  for  the  other,  if  it  is  done  unico  eontextu,  there  is  no  occasion  for  separate 
witnesses. 

In  this  case  it  was  made  a  question  whether  a  morHs  causa  deed  subscribed  as  under 
was  effeetnaL  **  In  witness  wheieof ,  these  presents,  consisting  of  the  above  and  the  two 
preceding  pages,  vnitten  upon  stamp  ed  paper,  by  Robert  Murray,  clerk  of  Queensferry 
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are  subscribed  by  us  at  Newton,  the  13th  September  1800  year?,  before  these  witnesses^ 
Geoi^ge  Hill,  innkeeper  in  Queeneferry,  and  the  said  Eobert  Murray. 

"  David  Hardh.'' 

"  At  desire  of  the  above  named  and  desigced  Magdaleoe 

Granger,  who  declares  she  could  not  write,  and  she  havbg 

"  Bobert  Murray,  wiinese.       delivered  the  pen  to  me,  David  Corbet  notary  poblic,  I 

"  George  Hill,  tcitnees."  subscribe  for  her  before  the  above  named  and  designed 

witnesses.  David  Cobbbt,  2V.F." 

On  consulting  with  the  clerks,  the  Court  unanimously  found  that  the  deed  was 
eilectual,  the  witnesses  having  signed  at  the  side,  and  not  above  the  notary's  docquet 

[Cf.  Orcfime  v.  Grceme^s  Trs.,  7  M.  17.] 


No.  22.  F.C.  N.S.  II.  74.     7  Dec.  1810.     1st  Div. 

John  Glover  and  Others,  Pursuers. 

Thomas  Brough,  Defender. 

Clause — Heritable  and  Moveable, — Clause  in  a  settlement  effectual  to  convey  heritage. 

David  Brough  and  Janet  Mack,  spouses,  executed  a  mutual  deed  of  settlement,  of 
which  the  dispositive  clause  was  in  the  following  terms :  "  Assigned,  disponed  and  made 
over,  as  we  hereby  assign,  dispone,  and  make  over,  in  favour  of  the  longest  liver  of  as 
two,  our  haill  goods,  gear,  debts,  sums  of  money,  bonds,  bills,  tickets,  accounts,  house- 
hold plenishing,  utensils,  and  domicils,  body-clothes^  and  every  subject^  whether 
heritable  or  moveable,  that  shall  happen  to  pertain  or  belong  to,  or  that  can  in  any  wise 
be  claimed  by  us  or  either  of  us,  at  the  time  of  the  death  of  the  first  of  us  two,  dis- 
pensing with  the  generality  hereof,  and  declaring  these  presents  to  be  as  good  and 
effectual  as  if  every  subject  hereby  conveyed  were  especially  enumerated  and  set  down.' 

And  the  deed  afterwards  contained  the  following  clause :  "  We  do  hereby  nominate 
and  appoint  the  longest  liver  of  us  two,  as  said  is,  to  be  sole  executor,  universal  legator 
and  intromitter  with  the  goods,  effects,  and  other  subjects  of  the  first  deceaser,  with  full 
power  to  the  survivor  to  give  up  inventories,  and  obtain  him  or  herself  confirmed 
executor  nominate ;  and  we  hereby  debar  all  others  our  nearest  of  kin,  as  well  as  othei^ 
from  the  said  office ;  declaring  always,  that  the  survivor  is  to  be  burdened  with  the 
debts  and  funeral  charges  of  the  first  deceaser." 

Janet  Mack  survived  her  husband ;  and  the  heritable  property  amounted  to  about 
L.150  a  year;  and  having  executed  a  general  disposition  and  settlement  in  favour  of 
John  Glover  and  others,  trustees  for  certain  purposes,  she  afterwards  died. 

Thomas  Brough,  the  heir  at  law  of  David  Brough,  instituted  against  these  trustees  a 
reduction  of  the  settlement  in  favour  of  Janet  Mack,  and  [75]  of  her  settlement  in 
their  favour,  on  the  ground  that  the  mutual  settlement  imported  only  a  settlement  of 
personal  property,  and  was  insufficient  in  law  to  convey  the  heritable  estate. 

The  interlocutor  of  the  Lord  Ordinary  (21st  June  1810)  was :  "Finds  that^  in  leg^ 
construction,  the  said  parties  cannot  be  understood  to  have  disinherited  their  heir,  or  to 
have  meant  any  thing  more  than  a  conveyance  of  moveables." 

The  defenders  reclaimed;  and  pleaded,  that  the  settlement  contained  dispositiiro 
words,  which  had  always  been  held  sufficient  as  a  general  settlement  of  heritage,  leaving 
it  to  the  disponee  to  complete  his  title  by  an  adjudication  in  implement;  17th  July 
1782,  Drummond;  17th  June  1785,  Bobertson;  4th  December  1805,  David  Johmton 
Malcolm,  not  reported ;  28th  June  1809,  Elizabeth  Welsh. 

The  pursuers  answered ;  and  founded  on  the  following  authorities :  14th  May  1795, 
Earl  of  Fife  against  M'Kenzie;  26th  January  1770,  Brown;  18th  November  1803, 
Cockburn.     Erskinej  b.  3,  tit.  4,  s.  9. 

The  Lord  President  observed.  That  in  order  to  transfer  a  feudal  rights  a  technical 
and  formal  deed,  with  procuratory  and  precept,  was  necessary ;  but  to  make  a  valid 
settlement  of  heritage,  which  the  law  will  recognise,  and  render  effectual,  nothing  more 
is  necessary  than  dispositive  words,  expressing  the  will  of  the  granter,  whether  genenl 
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or  special  Iq  the  present  case  the  words,  "  assign  ani  dispone  every  subject,  whether 
krtiaMe  or  moveable,"  are  sufficiently  broad  to  comprehend  heritage,  and  the  generality 
of  tiiem  is  no  objection  to  their  validity.  It  is  a  general  conveyance  of  heritage  to  be 
made  eflfectual  by  an  adjudication  in  implement. 

The  rest  of  the  Judges  delivered  their  opinions  to  the  same  purpose ;  and  the  inte^ 
locutor  of  the  Court  (7th  December  1810)  was,  "Alter  the  interlocutor  reclaimed 
against^  repel  the  reasons  of  reduction,  sustain  the  defences,  and  assoilzie  the  petitioners, 
and  decerns." 


Na  23.        F.C.  N.S.  IL  76.     11  Dec.  1810.     2nd  Div.—I^rd  Robertson. 

George  Williamson  and  Rachael  Peacock,  Pursuers.— -?br&e«. 

Thomas  Peacock,  Defender. — M'Farlane, 

Qudifiid  Oath, — A  debtor  having  deponed  that  he  intended  that  a  bond  which  he 
granted  to  his  creditor  should  inter  alia  extinguish  a  prior  bill  of  exchange,  found  to 
be  an  extrinsic  qualification,  no  evidence  being  produced  that  the  creditor  had  been 
aware  that  such  was  the  intention  of  the  debtor  when  he  granted  the  bond. 

Alexander  Peacock  of  Stenhouse  granted  a  bill  for  L.100  sterling  to  his  sister  Rachael 
Peacock  in  July  1790,  and  died  in  1794,  having  possessed  the  estate  two  years  on  ap- 
parency, when  he  was  succeeded  by  his  brother  Thomas,  who  made  up  titles  as  heir  to  his 
father,  and  who  also  intromitted  with  the  moveable  estate  of  his  mother. 

In  1797,  Rachael  Peacock  married  George  Williamson ;  and  on  that  occasion  Thomas 
proposed  to  give  her  the  sum  of  L.100,  and  the  liferent  of  a  part  of  his  estate,  nomine 
dotis.  This  was  so  far  a  gratuitous  offer  on  his  part,  th^t  if  it  had  been  promised  to  her 
by  her  father,  which  was  alleged,  no  obligation  lay  on  Thomas  to  fulfil  the  promise.  In 
Hay  1800,  he  granted  her  and  her  husband  a  missive,  binding  himself  to  continue  the 
liferent,  and  he  granted  her  a  bill  for  the  L.100  which  he  had  promised  her;  and  in 
1805  he  executed  a  disposition  to  the  same  effect.  Neither  of  these  deeds  contained 
any  mention  of  the  bill,  which  had  been  granted  by  his  brother. 

In  1807,  Kachael  Peacock  and  her  husband  brought  an  action  against  Thomas,  con- 
clading,  inter  alia,  that  he  should  make  payment  of  this  bill. 

The  defence  was,  that  it  was  prescribed,  and  resting  owing  having  baen  referred  to 
his  oath,  he  deponed,  '*  That  it  has  not  been  paid  in  money,  but  that  the  deponent 
granted  a  bond  and  disposition,  which  is  in  pro-  [77]  -cess,  dated  the  21st  day  of  Feb- 
raary  1805,  and  which  was  to  be  in  full,  with  the  liferent  therein  provided  to  the 
pQisner,  of  all  claims  which  she  had  against  the  deponent." 

And  having  been  re-examined,  he  deponed,  "  Tnat  there  is  no  entry  in  his  books  of 
exeeutry  accounts  of  the  L.100  bill  granted  to  his  sister  Mrs.  Williamson,  because  the 
d^xment  gave  to  her  the  disposition  in  process,  in  place  of  it,  as  stated  in  his  former 
deposition :  That  soon  after  Mrs.  Williamson's  marriage,  in  a  conversation  between  her 
and  the  deponent^  at  which  no  other  person  was  present,  she  agreed  to  give  up  the  bill 
to  the  deponent,  saying  that  she  considered  it  of  no  further  use  to  her,  when  she  got 
the  promise  of  the  above-mentioned  disposition :  Tnat  he  thinks  the  above  conversation 
took  place  about  a  year  after  Mrs.  Williamson's  marriage,  as  near  as  the  deponent  can 
recollect :  That  previous  to  the  marriage,  the  deponent  promised  to  give  Mrs.  William- 
son LlOO,  meaning  thereby  the  L.100  bill,  and  the  subjects  at  Libberton,  which  he 
meant  to  stand  for  all  claims :  That  Mr.  Williamson  and  Mr.  William  Lockhart  were 
the  only  persons  present  on  the  occasion  ;  but  neither  before  nor  after  the  marriage  had 
he  any  conversation  with  Mr.  Williamson,  or  ever  mentioned  the  bill  to  him  till  the 
summons  was  raised." 

On  these  statements,  the  defender  pleaded,  that  the  qualification  in  his  oath  was 
intrinsic,  in  respect  it  proved  the  extinction  of  the  debt,  and  that  satisfaction  of  any 
kind  was  an  intrinsic  qualification.  Ersk,  i,  2,  11.  Diet.  voL  ii.  p.  298,  300.  Agnew 
against  Agnew,  20th  Feb.  1782.     Kankine  against  Adair,  29  th  June  1799. 

The  pursuers  answered,  that  no  qualification  which  could  not  be  proved  by  witnesses 
was  intrinsic,  excepting  an  obligation  of  payment,  or  unless  it  related  to  the  constitution 
of  the  debt :  That  the  oath  of  the  defender  related  merely  to  his  own  intentions,  and  not 
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to  any  thing  which  was  said  or  done  by  them :  That  this  could  not  be  reoei^  as 
soflicient  proof  of  the  extinction  of  a  prior  admitted  debt^  in  which  this  case  difien  from 
that  of  Fraser,  27th  June  1809,  where  the  oath  imported  that  there  never  had  been  my 
debt  at  all.  Kaime^s  Elucidations,  p.  160.  Blair  against  Balfour,  7th  June  1748. — ^Browa 
against  Don,  23d  Dec.  1707.     Diet.  vol.  1  and  3.     Voce  Qualified  Oath. 

The  Lord  Ordinary  adopted  the  reasoning  of  the  pursuers,  and  found,  "  That  ihe 
quality  in  said  oath,  that  the  bond  therein  mentioned  was  to  be  in  full,  with  the  life- 
rent therein  provided  to  the  pursuer,  of  all  claims  which  she  had  against  the  defender, 
is  inconsistent  with  the  terms  of  said  bond,  which  bears  to  have  been  granted  in  eon- 
sideration  of  an  agreement  between  the  parties,  at  the  time  of  the  marriage  between  the 
pursuer  George  Williamson  and  Eachael  Peacock,  and  makes  no  mention  of  prior  claims, 
nor  of  the  promissory  note  in  question,  which  remained  in  the  custody  of  the  puEsuen. 
Therefore,  finds  that  said  quality  is  extrinsic.'' 

[78]  And  to  this  interlocutor  the  Court  adhered,  22d  November  and  11th  Decemlwr 
1810. 


No.  26.  F.C.  N.S.  n.  84.     13  Dec.  1810.     2nd  Div.— Lord  Newton. 

Chablks  Fraser,  Pursuer. — Corbet. 

Black  and  Knox,  Defenders. — Baird  et  Buch(man. 

Vis  et  Metua. — A  disposition  of  a  house  granted,  while  in  prison,  to  the  incaroenting 
creditor  reduced,  though  the  creditors  thereafter  sold  the  house  at  a  diminished  price ; 
but  sustained  as  a  security. 

The  pursuer,  in  1798,  purchased  a  house  in  Aberdeen,  at  the  price  of  L.160. 
.    In  1800  he  was  incarcerated  by  the  defenders  for  a  debt  of  L.53,  4s.  9d. 

He  applied  for  an  aliment  in  jail ;  but  upon  the  defenders  claiming  a  dispositioa 
omnium  bonorum,  he  entered  into  a  transaction  with  them,  by  which  he  sold  them  the 
house,  on  the  narrative  that  they  had  paid  two  debts,  one  of  L.80,  and  another  of  L83, 
8s.  6d.  affecting  the  property.  "  Therefore,  and  in  consideration  of  a  certain  sum  of 
money  advanced  and  paid  by  the  said  William  Black  and  William  Knox,  to  me  the  said 
Charles  Fraser,  which,  with  the  sums  paid  to  the  saids  William  Murray  and  William 
Stirling,  are  in  full  of  the  worth  and  agreed  price  of  the  subjects  after  disponed,"  he  dis- 
poned, &c 

Upon  this  he  was  released  from  prison ;  and  Black  and  Knox  afterwards  sold  the 
house  for  L.200. 

Some  years  afterwards  Fraser  brought  an  action  of  reduction  on  various  grounds ',  bat 
the  one  that  was  mainly  insisted  on  was  that  he  had  been  concussed  to  grant  it  vi  et 
m£tUy  while  he  was  confined  in  prison. 

Lord  Newton  pronounced  this  interlocutor  (14th  February  1810).  *'  In  respect  the 
pursuer  was  in  prison  at  the  instance  of  the  disponees,  when  the  disposition  in  question 
was  executed,  susteins  the  reasons  of  reduction,  and  reduces,  decerns,  and  declares,  in 
terms  of  the  libel"  Thereafter  his  Lordship  pronounced  the  following  interlocutor  (3d 
March  1810).  "In  respect  that  the  deed  token  from  the  pursuer  while  [86]  he  was  in 
prison,  at  the  representor's  instance,  was  not  a  bond  of  corroboration,  or  in  any  shape 
relative  to  the  debt  for  which  he  was  incarcerated,  but  an  absolute  disposition  of  a 
separate  subject  belonging  to  him,  refuses  the  representation,  and  adheres  to  the  former 
interlocutor. 

The  defenders  reclaimed ;  and  pleaded. 

That  the  pursuer  himself  admitted  that  the  deed  was  relative  to  tiie  debt  for  which 
he  was  incarcerated,  as  it  was  avowedly  intended  to  operate  payment ;  and  unles  it  is  a 
legal  and  valid  transaction,  it  must  follow  that  a  debtor  in  prison  cannot  get  rid  of  his 
debt  in  any  manner  but  by  payment  in  money.  The  diligence  of  the  law  is  emphatically 
stiled  vis  legcUis ;  and  though  it  may  be  true  that  it  has  sometimes  been  applied  to 
other  purposes  than  that  of  securing  payment  of  a  just  debt,  yet,  when  it  is  emj^oyed 
for  that  purpose  only,  it  must  be  legsd,  because  it  is  what  is  expressly  enjoined  by  the 
law.  Stairt  4,  40,  27 ;  Bankton,  1,  10,  58 ;  Erskine,  4,  1,  26 ;  Herriot  against  Bird, 
89th  Noveihber  1681,  Falc.    N'isbet  against  Stewart,  18th  December  1708,  Foutii. 


] 
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The  paisuer  answered, 

Meius  eareerU  is,  no  doubt,  a  legitimate  mode  of  enforcing  payment  of  a  debt,  but 
it  miut  be  strictly  limited  to  intrinsic  deeds ;  and  is  quite  ezdosive  of  all  deeds  wbicb 
ttiB  wQl  of  the  caption  does  not  require  or  compel  the  debtor  to  execute,  which  the  law 
presumes  he  would  not  have  granted,  if  free  from  restraint,  Faic,  29  th  Noyember  1681. 
Eome,  1682.  Heriot  against  Bairdj  Nisbet  against  Stewart^  18th  December  1708, 
fomd.  Bell  against  Thomson,  24th  February  1762,  Diet  vol.  iv.  395.  Foreman 
agamst  Sherifi;  24th  May  1791.  Diet.  vol.  iv.  395,  Wightman  against  Oraham,  6th 
December  1787.    Bank.  vol.  1,  p.  257. 

The  Courts  November  20,  pronounced  this  interlocutor :  "  Adhere  to  the  interlocutor 
reclaimed  against,  and  refuse  the  desire  of  the  petition ;  with  thiB  explanation,  that 
Aey  sustain  the  disposition  in  question,  as  a  security  to  the  defenders  for  any  debt  they 
oniostract  to  be  justly  due  to  them."  And,  13th  December  1810,  a  reclaiming  peti- 
tiaa  was  refused  without  answers. 

[Ct  M'IfdoBh  V.  ChcdmerB,  11  R  10,  16.] 


No.  27.         F.C.  N.S.  n.  86.     18.  Dec.  1810.     1st  Div.— Lord  Craig. 
John  Maghobib,  Pursuer. — Ad.  Oillies  et  Geo.  Cranstaun. 
Hugh  Macwhibtbr  and  Egbert  Gray,  Defenders. — David  Caihcart. 

Tatk—Locua  PomiterUim. — ^A  verbal  tack  for  19  years,  upon  which  the  tenant  paid  a 
gragiumj  and  on  which  a  rei  irUerventua  took  place,  sustained.  A  tack,  verbal  as  to 
the  term  of  endurance,  but  proved  by  a  written  missive  as  to  the  rent  and  lands,  and 
OIL  which  a  grasmm  was  paid,  and  a  rei  irUerventua  took  place,  sustained. 

John  Macroiie  held  certain  lands  from  the  Earl  of  Gassillis,  under  a  lease  dated 
15tfa  January  1800,  for  19  years ;  "  secluding  assignees  and  subtenants  under  whatever 
denomination ; "  and  containing  very  minute  regulations  as  to  the  mode  of  cultivation, 
vith  penaltiee  attached  to  transgression  thereof.  He  had  been  tenant  in  these  lands 
imdflr  a  former  lease,  which  had  expired  at  the  foregoing  date. 

Hugh  M*Whirter  addressed  the  following  letter  to  John  M'Eorie : 

*' Kirkoewcdd,  January  31,  1800. 

"This  day  I  have  taken  that  part  of  the  Little  Kirklands  that  I  at  present  live  with 
my  good-father  in,  from  John  M'Crorie,  and  is  to  pay  him  L.34.  13s.  sterling  of  yearly 
tfoA,  and  to  pay  the  half  of  the  public  burdens." 

These  lands  had  been,  during  M'Eorie's  former  lease,  subset  at  the  rent  of  L.10,  2b. 
to  William  Niven,  &ther-in-law  of  M'Whirter,  and  had  been  managed  by  the  latter,  the 
former  being  an  infirm  and  old  man. 

M'Whirter,  at  the  date  of  the  foregoing  missive,  paid  a  grassum  of  L.10,  10s.  and 
the  lent  stipulated  in  the  missive  was  paid  as  commencing  at  Martinmas  1799.  The 
difference  between  the  old  and  new  rent  for  this  half  year,  together  with  the  sum  paid 
down,  making  a  grasaum  of  L.22,  14s.  6d. 

Bobert  Gray  had  likewise  possessed,  under  a  verbal  lease  from  MacEorie,  during  the 
raWstence  of  his  former  lease,  a  small  pendicle  of  ground,  at  the  rent  of  L.4,  4s.  On 
obtaining  his  new  lease,  MacEorie  subset  to  him,  for  the  endurance  of  it,  the  same  land, 
It  the  rent  of  L.12,  12s.  from  Whitsunday  1800,  the  advanced  rent  being  payable 
Utl]  from  the  Martinmas  preceding.  This  aggreement  was  verbal,  no  writing  of  any 
defleription  having  intervened ;  but  Gray  expended  upon  a  house  and  offices  about  L.60 
iterling,  and  paid  the  sum  of  L.3,  3s.  which,  together  with  the  retrospect  given  to  the 
advanced  rent,  made  a  grasmm  of  L.7,  7s. 

The  subt^iants  continued  to  possess  and  pay  their  rents.  In  the  meantime  a 
dilute  aioae  between  Lord  CassilliB  and  M'Eorie,  it  having  appeared  that,  in  the 
wivatlon  of  the  lands,  the  restrictions  of  the  lease  had  been  transgressed.  Mr. 
Banter,  writer  to  the  signet,  agent  for  Lord  Cassillis,  wrote  to  M*Eorie  in  the  following 
bnns: 

'^Doonholm,  November  4,  1805. 
''Sifi, — I  stated  to  Lord  Cassillis  what  you  said  as  to  the  question  between  his 
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Lordship  and  you,  as  to  your  over  ploughing  and  subsetting  without  his  consent;  and  I 

hare  this  day  a  letter  from  him,  with  the  inclosed  state  of  the  number  of  acres  yoa 

have  so  over  ploughed,  certified  by  Mr.  Rodger,  which  he  desires  I  would  transmit  yoa  j 

and  that  you  would  inform  his  Lordship,  through  me,  whether  you  agree  to  pay  him 

the  L  219,  5s.  7d.  the  amount  of  that  state,  for  so  over  ploughing ;  and  likewise  remove 

your  subtenants  at  Whitsunday  next.     The  above  sum  to  be  paid  along  with  your 

current  rent ;  for  these  are  the  only  terms  on  which  his  JiOrdship  will  settle  with  yoa." 

On  the  8th  November  1805,  M'Rorie  raised  an  action  of  removing  against  the  two 
subtenants. 

The  interlocutor  of  the  Sheriff  was  (24th  January  1806),  "Allows  the  defenders  to 
prove,  by  the  pursuer's  oath,  that  he  agreed  to  set  to  them  the  lands  libelled  for  19 
years." 

A  petition  to  the  Sheriff  by  the  pursuer,  against  this  interlocutor,  contained  the 
following  admission :  "  He  (the  pursuer)  believed  that  before  his  new  tack  was  extended, 
he  had  some  conversation  with  the  defenders.  They  had  been  tenants  on  the  gromid 
while  the  former  lease  of  the  pursuer  existed ;  and  at  that  time  the  pursuer  verbally 
said,  and  agreed  that  he  would  allow  them  to  sit  under  him  at  the  agreed  on  annaid 
rent^  and  under  the  same  obligations  as  bound  him  during  the  19  years,  the  currency  of 
his  lease,  provided  his  Lordship  found  no  fault ;  but  otherwise  they  were  to  remove  at 
the  pursuer's  pleasure.  The  above  are  as  nearly  the  terms  of  the  verbal  agreement  as 
the  pursuer  can  recollect,  and  to  which  he  is  willing  to  depone,  if  that  shall  ultimately 
be  found  relevant." 

The  interlocutor  of  the  Sheriff  then  was,  "  In  regard  the  pursuer  has  admitted,  in 
his  petition,  that  he  verbally  agreed  that  he  would  allow  the  defenders  to  sit  under  hio 
at  the  agreed  on  rents,  and  under  the  same  conditions  to  which  he  was  bound  uad« 
during  the  19  years'  lease,  provided  the  Earl  of  Gassillis,  the  proprietor,  found  no  fault 
therewith;  but  otherwise,  they  were  to  remove  at  the  pursuer's  pleasure;  there- 
[88]  -fore,  recals  the  former  interlocutor,  sustains  the  defences,  and  finds  that  the 
defenders  cannot  be  removed,  unless  the  pursuer  shall  instruct  that  Lord  CassiUis  does 
find  fault  with  the  pursuer's  subset  to  the  defenders,  and  insists  that  they  shall  he 
removed  therefrom." 

The  letter  from  Mr.  Hunter,  and  a  notorial  copy  of  Lord  Cassillis's  tack  to  M'Sorie, 
being  produced,  the  interlocutor  of  the  Sheriff  was,  "Recals  the  interlocntor  under 
review ;  and  finds,  that  in  the  particular  circumstances  of  the  case,  the  onus  probandi 
lies  upon  the  defenders  to  prove  that,  notwithstanding  the  above  exclusion  of  sab- 
tenants  in  the  lease  of  the  pursuer,  the  Earl  of  Gassillis  has  consented  to  the  sub-tacbs 
in  question ;  and,  before  answer,  allows  the  defenders  to  prove  the  same  accordingly,  by 
a  writing  under  the  hand  of  the  Earl,  or  of  his  Lordship's  factor  in  the  county  of  Ayr ; 
and  till  such  proof  is  produced,  reserves  consideration  of  the  whole  other  points  of  the 
cause,  particularly  the  defenders  claim  for  indemnification,  if  they  shall  ultimately  he 
decerned  to  remova" 

A  letter  from  Lord  CassiUis,  passing  from  any  objection  to  the  subtenants,  was 
produced;  and  the  Sheriff  sustained  the  defences,  and  assoilzied  the  defenders  with 
expences. 

The  pursuer  presented  a  bill  of  advocation ;  but  the  Lord  Ordinary  repelled  the 
reasons  of  advocation,  and  remitted  the  cause  simpliciter. 

The  pursuer  reclaimed ;  and  pleaded, 

L  That  leases  for  longer  endurance  than  a  year  could  only  be  constituted  by  writing. 
Ktlk.  voce  Process,  3d  June  1749,  Caddell.  The  lease  to  Gray  was  verbal;  and  the 
writing  which  passed  between  the  pursuer  and  M'Whirter,  containing  no  teim  of 
endurance,  was  invalid  for  more  than  one  year.  The  one  lease  was  altogether  verhal, 
and  the  other  wa<3  verbal  in  the  term  of  endur(ince ;  without  the  specification,  a  lease 
cannot  be  understood  to  be  granted. 

A  rei  interventvs  could  not  render  effectual  the  verbal  leases ;  because  the  kw 
requires  writing  to  constitute  a  lease  for  more  than  a  year ;  and,  therefore,  the  tenants 
were  not  entitled  either  to  pay  a  grassum  or  to  expend  money  on  the  faith  of  a  19 
years'  lease.  They  must  be  presumed  to  have  done  so  on  the  hope  of  present  profit 
from  the  outlay,  and  ultimate  indemnification  if  turned  out.  They  may  be  wamntei 
to  insist  in  a  separate  action  for  repetitioa  of  what  they  have  paid  as  grassum,  and  for 
indemnification  of  their  ameliorations  to  the  subject;  but  thi")  claim  of  repatation can: 
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be  no  bar  to  the  action  of  remoying,  and  cannot  deprive  either  party  of  the  locus 
poBtiitenHcBy  which,  till  writing  intervene,  is  competent.     Diet  vol.  i.  p.  563. 

IL  The  lease  prohibits  subtenants  absolutely ;  and,  supposing  the  sub-leases  to  be 
valid  for  19  years,  yet  they  were  granted,  and  could  only  be  granted,  under  the  condi- 
tion that  Lord  Cassillis  found  no  fault ;  but  otherwise,  they  (the  defenders)  were  to 
lemove  at  the  pursuer's  pleasure.  His  Lordship  [89]  did  find  fault.  The  objection 
could  be  stated  only  by  his  Lordship;  but  having  stated  it,  he  could  not  recall  it. 
Bank.  b.  iv.  tit.  45,  s.  132.  From  the  date  of  the  landlord's  letter,  objecting  to  the 
sableasee,  the  title  of  the  defenders  was  null.  There  then  arose  a  competition  between 
the  pursuer  and  defenders,  during  which  homologation  by  the  landlord  could  not  be 
effectual.  KUk,  voce  Homologation,  No.  2.  Besides,  having  instituted  the  action  at 
desire  of  Lord  CassOlis,  his  Lordship  had  no  right  afterwards  to  interfere;  pendente 
proeesm  nihil  innovandum;  14th  July  1666,  Sharp  against  Brown;  23d  July  1713, 
Bkck  against  Lindsay.     Forbes, 

The  defenders  pleaded : 

L  The  pursuer  was  not  entitled  to  avail  himself  of  his  own  fraud.  The  defenders 
had  been  permitted  to  lay  out  their  money  upon  the  subjects  let,  and  to  settle  their 
plans  of  life,  on  the  belief  that  they  were  to  possess  for  19  years.  The  grassum  had 
been  taken,  and  the  termly  rents  received,  without  objection ;  and  after  this  acquiescence 
and  ret  interventus,  the  pursuer  could  not  be  allowed  to  insist  for  their  removal.  The 
landbrd  had  expressly  waived  any  objection ;  and  there  was  nothing  to  prevent  him  from 
changing  his  intention  in  the  defenders'  favour,  upon  this  as  much  as  upon  any  other 
matter  in  the  administration  of  his  affairs. 

n.  The  terms  of  the  verbal  lease  being  admitted,  the  possession  following  upon  it, 
together  with  the  rei  interventus,  excluded  the  locus  jxJsnitenticB.  Ersk.  b.  iii.  tit.  2,  s. 
3.— b.  3,  tit.  3,  s.  43  and  47. — KUk,  voce  Locus  poenitenticB,  p.  340. — Diet.  vol.  i.  p.  564. 
"Bea  on  Leases,  p.  203. 

A  minority  of  the  Judges  were  of  opinion,  that  though  ordinary  improvements,  in 
the  way  of  better  culture  and  management  of  the  lands,  were  not  a  sufficient  rei  inter- 
ventus  to  bind  a  verbal  bargain  of  set  for  a  term  of  years,  yet  the  case  was  otherwise 
with  proceedings  of  the  kind  here  founded  on,  which  were  referrible  only  to  a  bargain 
for  a  term  of  years,  and  should  not  have  been  permitted,  unless  that  bargain  were  to  be 
implemented. 

The  Lords  (Ist  June  1808)  adhered. 

And  (18th  December  1810),  on  advising  another  petition  and  answers,  adhered. 


No.  28.       F.C.  N.S.  IL  90.     18  Dec.  1810.     1st  Div.— Lord  Armadale. 

Donald  Cameron  and  his  Trustees,  Pursuers. — J,  W,  Murray. 

Alan  Cameron,  Defender. — Adam  Gillies  et  W.  McDonald. 

Tack. — 1.  Lease  reduced,  on  account  of  contravention  of  clauses  requiring  residence. 
Homdogation. — 2.  Circumstances  which  did  not  infer  homologation  of  a  departure  from 
the  ckuses  of  a  lease. 

The  estate  of  Lochiel,  belonging  to  Donald  Cameron,  Esq.  was  forfeited,  in  conse- 
quence of  the  accession  of  that  gentleman  to  the  rebellion  of  the  year  1745. 

By  statute  20th  George  U.  c.  2,  the  forfeited  estates  were  annexed  to  the  Crown. 
By  statute  25th  George  II.  c.  41,  ss.  17  and  18,  the  Crown  was  authorized  to  nominate 
commissioners  for  the  management  of  the  annexed  estates.  It  was  therein  enacted,  that 
*'  the  commissioners  shall  have  power  to  grant  leases  of  the  said  lands,  or  any  part  thereof, 
for  any  term  not  exceeding  21  years ;  or  if  the  lessee  shall  enter  into  proper  covenants 
to  lay  out  upon  the  premises  any  sum  not  less  than  five  years'  rent^  in  buildings  or  other 
improvements,  within  the  space  of  seven  years  from  the  date  of  such  lease,  then,  and  in 
soeh  case,  and  upon  such  conditions,  for  any  term  not  exceeding  41  years. 

"Provided  always.  That  every  lease  to  be  granted  by  such  commissioners  shall 
contain  a  clause  for  making  the  same  void,  in  case  the  lessee,  or  his  or  her  heirs,  shall 
assign  or  let  the  premises,  or  any  part  thei^eof,  to  any  other  person,  or  shall  suffer  the 
F.C.  VOL.  I.  26 
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same  to  be  adjudged  at  the  suit  of  any  creditor,  or  shall  not  occupy,  cultivate,  and  be 
resident  upon  the  premises." 

Part  of  the  estate  of  Lochiel,  called  Erracht  and  Glenmallie.  had  been  possessed  by 
the  predecessors  of  Alan  Cameron,  cadets  of  the  family  of  Lochiel,  on  a  wadset  dated  in 
1703,  which  also  contained  a  lease  of  the  said  lands,  to  endure  for  nine  years  after  tiie 
redemption  of  the  wadset.  The  Crown  redeemed  the  wadset  in  the  year  1771.  Akn 
Cameron's  father  and  family  continued  to  possess  the  lands  on  this  lease  till  Whit* 
Sunday  1780. 

On  the  29th  January  1781,  on  the  expiry  of  this  lease,  and  on  the  [91]  death  ol  bis 
father,  Alan  Cameron  presented  to  the  commissioners  of  the  annexed  estates  in  Scotland 
a  petition,  narrating,  '^  that  your  petitioner's  father  had  been  confined  to  his  bed  lor 
many  years  before  his  death,  and  at  the  same  time  that  his  several  complaints  deprived 
him  of  giving  his  necessary  attention  to  the  welfare  of  his  family,  and  making  the 
wished-for  (and  perhaps  expected)  improvements  upon  his  possession ;  it  also  prevented 
his  applying  for  a  new  lease  (as  others  did)  before  the  old  one  expired.     In  this  case,  it 
might  be  naturally  supposed  by  the  Honourable  Board,  that  your  petitioner  ought  him- 
self to  have  supplied  his  father's  inability,  by  attending  properly  to  the  circumstances 
mentioned ;  but  to  remove  any  reflection  upon  that  head,  or  any  disadvantage  to  him, 
that  might  otherwise  arise  from  present  silence,  your  petitioner  begs  leave  to  infonn 
the  Honourable  Board  that  he  has  been  for  upwards  of  the  last  eight  years  in  North 
America,  and  is  only  returned  within  the  last  fortnight  to  this  country,  much  disabled 
and  emaciated,  together  with  a  shattered  constitution,  and  considerable  loss  of  property 
and  time,  occasioned  by  his  rigid  adherence  and  consequent  exertions  to  support  the 
cause  of  his  King  and  country  in  North  America ;  by  which  he  incurred  the  displeasure 
and  savage  resentment  of  the  rebels,  to  that  degree  as  almost  to  deprive  him  of  life 
itself,  by  a  cruel,  inhuman,  and  most  ignominious  captivity  of  two  years  and  foar 
months ;  the  first  six  months  of  which  your  petitioner  was  chained  in  a  dungeon,  and 
obliged  to  live  upon  bread  and  water,  without  fire,  light,  bed  or  bedding  of  any  sor^  and 
even  deprived  of  the  satisfaction  of  seeing  or  being  seen  by  any  person  whatever  except 
the  turnkey  -,  and  invariably  kept  the  rest  of  the  time  in  a  close  cell ;   exclusive  of 
receiving  an  unfortunate  fall  of  upwards  of  fifty  feet  perpendicular,  in  attempting  to 
escape  a  continuance  of  the  barbarous  and  unprecedented  horrors  of  his  confinement,  by 
which  your  petitioner  had  his  ancles  dislocated,  and   lost  a  quantity  of   bones  aJsa 
Under  these  uncontrovertable  circumstances,  which,  if  required,  will  be  readily  confirmed 
by  some  of  the  first  military  characters  at  this  time,  both  here  and  in  England  (viz.  the 
Earl  of  Dunmore,  Sir  William  Howe,  and  Sir  William  Erskine),  with  every  pretension 
that  any  of  his  neighbours  (who  has  already  got  leases)  can  possibly  have,  your  petitioner 
prays  the  Honourable  Board  of  Commissioners  to  take  the  premises  under  consideration, 
and  to  be  pleased  to  grant  him  a  lease  of  the  said  farm  of  Erracht  and  Glenmallie  for  41 
years,  upon  such  •easy  terms  and  conditions  as  the  Honourable  Board,  in  their  great 
wisdom,  shall  see  proper." 

The  factor  to  whom  the  petition  was  remitted  by  the  Commissioners  to  report  on  the 
case,  reported,  inter  alia^  that,  "  from  the  petitioner's  particular  attention  to  the  proper 
management  of  the  farm  before  going  to  America,  the  factor  makes  no  doubt  of  his 
improving  the  farm  with  great  spirit,  and  meriting  the  favour  and  continuance  of  the 
Honourable  Board,  upon  granting  him  a  lease  to  such  extent,  and  for  such  endurances 
as  the  Honourable  Commissioners  shall  see  reasonable." 

A  lease  was  accordingly  granted  in  favour  of  Alan  Cameron  at  the  rent  of  L20, 
being  the  previous  rent,  together  with  the  additional  rent  of  L.17,  17s.  6d.  and  all  the 
pubUc  burdens.  The  lease  contained  the  following,  among  other  obligations  : — "  And 
further,  the  said  Alan  Came-  [92]  -ron  binds  and  obliges  him  and  his  foresaids  to  lay 
out^  within  the  first  seven  years  from  the  date  of  this  lease,  at  least  the  sum  of  L.101,  ^ 
sterling,  being  upwards  of  five  years  of  the  present  rent  (viz.  old  rent)  of  the  lands 
hereby  set,  exclusive  of  the  additional  rent,  minister's  stipend,  church-seat  rent,  and 
converted  multures,  upon  inclosures  upon  the  premises,  conform  to  a  particular  plan  and 
estimate,  settled  betwixt  him  and  Henry  Butter,  factor  on  the  said  estate  of  Lochiel,  and 
approved  of  by  the  Commissioners ;  and  at  the  end  of  the  said  seven  years  to  inrtmct 
to  the  said  Comnussioners  that  the  same  has  been  done ;  wherein  if  he  fiul,  it  is  hereby 
declared  and  covenanted  and  agreed  by  both  parties,  that  this  lease  shall  become  ^m 
facto  void  and  null,  without  the  necessity  of  a  decree  of  declarator;  and  the  Commii- 
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nonen  for  the  time  being  shall  be  at  liberty  to  set  the  said  lands  to  any  other  person  or 
persona  they  think  proper;  and  the  said  Alan  Cameron,  or  his  foresaids,  obliged  to 
remoTe  from  the  lands  hereby  set.  Provided  always,  That  this  present  tack  shall  become 
ipso /ado  void,  in  case  the  said  Alan  Cameron,  or  his  heirs,  shall  assign  or  subset,  by 
writing,  or  verbally,  or  by  any  paction  or  connivance  whatsoever,  the  grounds  hereby 
set  in  tack  to  him,  or  any  part  thereof,  or  shall  hold  the  same  himself  as  trustee  for  any 
other  person,  or  shall  suffer  the  same  to  be  adjudged,  at  the  suit  of  any  creditor,  or  shall 
not  occupy,  cultivate,  and  be  resident  upon  the  said  lands." 

In  the  year  1784,  the  forfeited  estates,  and  among  others,  the  estate  of  Lochiel,  were 
restored  to  the  heirs  of  the  original  proprietors.  The  Act  of  Parliament  restoring, 
wazianted  all  the  feus  and  leases  which  had  been  granted  by  the  Commissioners,  and 
even  such  as  stood  upon  minutes  and  resolutions  of  the  Boards  although  informal,  but 
(a.  19)  contained  the  following  clause : — **  Without  prejudice  always  to  any  challenge 
which  the  said  grantees^  or  any  of  them,  may  have  to  any  of  the  feus  or  leases  as  unduly 
made,  contrary  to  the  powers,  regulations,  or  conditions  specified  in  the  said  Act  of  the 
25th  of  his  late  Maj^ty,  or  the  commissions  or  instructions  following  thereupon,  or 
where  the  conditions  may  not  have  been  duly  implemented." 

On  the  14th  February  and  18th  May  1785,  Mr.  Donald  Cameron,  the  grandson  of 
the  attainted  proprietor,  obtained  a  grant  restoring  the  family  estates,  and  was,  on  the 
3d  October,  infeft  therein.     At  this  time  he  was  about  fifteen  years  of  age. 

In  the  course  of  the  year  1789,  Lochiel  had  incurred  a  considerable  debt,  by  borrow- 
ing money  from  General  Cameron,  and  had  agreed  to  sell  the  farm  of  Erracht  to  him. 
Accordingly,  on  the  2d  of  November  1790,  just  two  days  after  he  arrived  at  majority, 
Lochiel  executed,  in  favour  of  General  Cameron,  a  disposition  of  this  farm ;  and,  on  the 
same  day,  he  granted  a  receipt  to  Alan  Cameron  for  a  year's  rent  of  the  farm  due  at  the 
tpproachhig  Martinmas. 

On  the  12th  May  1791,  Lochiel  conveyed  his  whole  estate  to  trustees,  of  whom  two 
were  Lord  Viscount  Melville  and  Mr.  Cameron  of  Fasfern,  the  factor  on  the  estate. 
These  trustees,  in  the  year  1792,  pursued  a  reduction  of  the  sale  of  Erracht^  on  the 
ground  of  minority,  lesion,  and  circimivention,  and  decree  was  obtained  in  the  action  in 
the  year  1795. 

[9S]In  the  course  of  the  year  1793,  Lochiel  obtained  a  company  in  the  Duke  of 
Gordon's  Fencibles,  and  remained  with  that  regiment  in  England  till  1798.  He  then  raised 
a  feneible  regiment,  of  which  he  was  appointed  Colonel,  and  was  on  duty  with  it  in 
Ireland  till  the  end  of  the  year  1803.  During  all  this  period,  after  the  time  of  his 
majority,  and  the  execution  of  the  trust-deed,  it  did  not  appear  that  he  had  interfered 
at  all  in  the  adminiatration  of  his  affairs,  although  he  had  made  occasional  visits  to 
Scotland. 

Alan  Cameron,  on  coming  from  America,  and  after  obtaining  the  lease  from  the 
Commissioners,  remained  no  longer  at  home  than  was  necessary  for  the  restoration  of 
his  health.  He  entered  into  the  British  army  on  the  commencement  of  the  war  1793, 
and  continued  in  active  and  various  service  during  the  war,  and  rose  to  the  rank  of 
major-general  He  never  complied  with  the  obligation  of  residence,  and  committed  the 
management  of  his  farm  to  his  brother,  Ewan  Cameron ;  and,  in  the  year  1799,  entered 
into  a  steelbow  contract  of  lease  with  that  person.  Ewan  Cameron  granted  subsets  of 
TsiiouB  and  large  portions  of  it  in  favour  of  different  individuals. 

Whether  the  obligation  of  laying  out  five  years'  rent  within  the  first  seven  years  of 
the  lease  had  been  fulfilled,  was  a  fact  on  which  there  was  some  difference  of  opinion 
among  the  Judges.  That  the  improvements  stipulated  by  the  Board  had  not  been 
made  was  admitted;  but  doubtful  evidence  was  produced  to  show  that  other  and 
equivalent  improvements  had  been  made.  No  settlement  for  the  rent  of  Erracht  ever 
took  place  between  Lochiel  and  General  Cameron.  Immediately  after  his  majority,  the 
former  had  executed  the  disposition  of  the  farm  in  favour  of  the  latter ;  after  the  reduc- 
tion of  that  transaction,  no  intercourse  had  occurred  between  them,  and  no  settlement 
was  made  concerning  the  return  of  the  price  of  the  subject.  But,  before  that  period, 
the  roit  had  been  paid  to  the  Commissioners,  and  to  Locbiel's  curators. 

In  the  year  1806,  Lochiel  and  his  trustees  pursued  a  reduction  of  General  Cameron's 
lease  on  the  ground, — 1.  That  the  obligation  of  residence  had  been  contravened. 
2.  That  the  five  years'  rent  had  not,  in  terms  of  the  lease,  been  expended  on  improve- 
ments.    3.  That  the  prohibition  of  subsetting  had  been  contravened. 
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The  Lord  Ordinary  reported  the  case  on  informations ;  and  the  interlocutor  of  the 
Court  (3d  March  1809)  was — "  Sustain  the  reasons  of  reduction  of  the  principal  lease 
lihelled  on,  with  all  the  assignments  or  conveyances  thereof,  and  subtacks  in  yirtae  of 
the  same,  and  reduce,  decern,  and  declare  accordingly ;  and  also  decern  in  the  remoTing 
against  the  whole  defenders." 

On  advising  a  petition  and  answers  against  this  interlocutor,  mutual  condescendenees 
(27th  June  1809),  in  terms  of  the  Act  of  Sederunt,  were  ordered, — a  proof  was  allowed, 
and  taken ;  from  which  the  foregoing  statement  was  considered  by  the  Court  to  be 
established. 

The  whole  cause  was  again  (26th  June  1810)  ordered  to  be  stated  in  memorials. 

[94]  After  these  proceedings,  Ewan  Cameron  renounced  his  steelbow  contract^  and 
(7th  July  1809)  Oeneral  Cameron  obtained  decree  of  reduction  and  removing  a^ainsfc 
him  and  the  subtenants. 

The  defender  maintained, 

1.  Notwithstanding  the  terms  of  the  statute,  the  Commissioners  granted,  in  many 
instances,  leases  in  favour  of  persons  from  whom  they  knew  that  personal  residence  was 
not  to  be  expected.  In  the  present  case,  they  were  aware  that  the  defender  was  not  to 
reside  upon  the  farm.  For  although,  at  the  time  of  obtaining  the  lease,  he  was  not  in 
the  regular  British  service,  he  had  been  in  the  provincial  service  in  America.  Immedi- 
ately on  recovering  his  health,  on  his  return  home,  he  entered  into  the  British  army ; 
and  the  rent  had  been  received  by  the  Commissioners,  by  LochiePs  curators,  and  by 
himself  on  coming  of  age,  and  executing  the  disposition  of  sale,  without  any  objection 
to  the  non-performance  of  the  contract  now  made  the  foundation  of  the  action.  AU 
this  constituted  a  homologation  of  a  departure  from  the  terms  of  the  lease,  which  must 
avoid  the  conclusions  of  the  action.  The  same  plea  was  sustained  by  the  Court  in  a 
similar  case — Trustees  of  Fraser  of  Lovat  against  Hall,  decided  in  1795,  and  affirmed  on 
appeal.     Not  collected. 

2.  The  defender  has  obtained  a  decree  of  removing  against  all  the  subtenants,  which 
pui*ges  the  irritancy ;  and  he  is  ready  to  lay  out  the  stipulated  sum  in  terms  of  the  lease, 
and  to  give  such  residence  on  the  farm  as  is  consistent  with  his  military  duty. 

The  pursuer  maintained, 

1.  The  Commissioners  were  created  and  their  powers  were  defined  by  statnta 
They  could  not  grant  a  lease  otherwise  than  in  terms  of  their  own  powers ;  neither 
could  they,  by  homologation  or  negligence,  depart  from  its  terms  after  it  was  granted. 
The  leases  were  warranted  in  the  act  restoring  the  estates  only  in  so  far  as  they  were  in 
terms  of  the  statute  appointing  the  Commissioners ;  and  all  stipulations  in  favour  of  the 
Crown,  in  the  leases,  were  transferred  in  favour  of  the  grantees  of  the  Crown.  No 
acquiescence,  therefore,  by  the  Commissioners  in  the  contravention  of  the  lease  can  be 
pleisuied  on  by  General  Cameron.  And  in  so  far  as  respects  Lochiel,  who  became  the 
unlimited  proprietor,  no  homologation  can  be  pleaded  against  him  prior  to  his  majority; 
and  the  receipt  for  the  one  year's  rent,  dated  2d  November  1790,  due  on  the  approach- 
ing Martinmas,  was  unico  coniexiu  with  the  sale  of  the  lands,  which  dissolved  all 
connection  between  Lochiel  and  the  farm ;  and  no  settlement  took  place  at  any  subse- 
quent period  between  them.  The  case  of  Hall  has  no  application  to  the  present 
Although  he  did  not  constantly  reside  upon  his  farm,  his  residence  was  in  Scotland ; 
his  servants  and  stock  were  on  the  farm ;  whereas,  in  this  case,  General  Cameron  bad 
•sublet  the  farm,  and  ceased  to  have  any  concern  with  it. 

[95]  2.  The  decree  of  removing  was  not  obtained  till  after  the  institution  of  the  present 
challenge,  and  cannot,  therefore,  defeat  the  right  in  the  pursuer  from  the  prior  contra- 
ventions. Besides,  even  yet,  there  was  no  intention  to  give  personal  residence.  The 
defender  was  actively  employed  abroad,  and  belonged  to  a  profession  which  did  not 
admit  of  residence  on  his  farm. 

Lord  Succoth  observed  that,  in  determining  the  question,  it  must  enter  materially 
into  consideration  how  the  Commissioners  had  conducted  themselves,  and  what  inte^ 
pretation  they  had  put  on  their  own  powers.  It  did  not  appear  that  the  strict  terms  of 
the  statute  had  ever  been  observed,  either  in  the  management  of  the  estate  of  Lochiel, 
or  in  that  of  a  great  number  of  other  annexed  estates.  Although  the  leases  had  con- 
tained the  clauses  required  by  statute,  yet  fulfilment  had  never  been  required  In 
many  instances  leases  were  granted  to  individuals  who  were,  at  the  time,  on  public 
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military  service,  and  from  whom,  therefore,  it  was  impossible  that  the  Commissioaers 
could  have  had  it  in  contemplation  to  exact  personal  residence.  And  if  residence  was 
dispensed  with,  the  power  of  subsetting  might  be  considered  to  follow.  In  shorty  the 
Comnussioners  exercised  their  powers  by  granting  leases  to  those  whose  merits  and 
public  services  seemed  to  them  to  deserve  such  a  reward.  Whether  the  defender  was 
in  the  British  army  or  not,  at  the  date  of  the  lease,  was  of  no  great  importance ;  because, 
in  fact,  he  was  soon  afterwards  engaged  on  foreign  service,  and  had  continued  abroad 
with  the  British  army.  During  all  this  period,  when  the  non-residence  was  undisguised 
and  notorious,  no  challenge  was  brought.  Hie  same  non-residence  continued  after  the 
lestoration  of  the  estate  in  1785,  and  was  not  objected  to  by  the  curators  of  the  pursuer ; 
and,  even  after  reduction  of  the  transaction  by  which  the  farm  was  transferred  to 
General  Cameron,  there  was  the  same  acquiescence  in  this  departure  from  the  strict 
terms  of  the  lease.  That  there  had  been  no  settlement  of  rent  between  the  parties, 
vas  not  a  conclusive  answer  on  the  part  of  the  pursuer ;  because  receipt  of  rent  could 
only  be  considered  as  one  circumstance,  along  with  others,  from  which  homologation 
was  to  be  inferred.  It  did  not  appear  that  the  non-residence  was  the  cause  of  the  rents 
not  being  settled ;  and,  therefore,  this  circumstance  might  perhaps  be  considered  as  not 
authorising  any  conclusion  either  for  or  against  any  of  the  parties.  On  the  whole,  there 
had  been  from  the  beginning  an  acquiescence,  so  uninterrupted  and  long  continued,  as 
to  amount  to  homologation ;  and  it  was  impossible  to  exclude  those  equitable  considera- 
tions, which,  in  the  circumstances  of  the  case,  powerfully  arose  in  favour  of  the  defender, 
and  to  which  the  Court  gave  effect  in  the  case  of  Hall.  The  irritancy  supposed  to 
arise  from  the  defender's  having  subset  the  farm,  had  been  purged  by  the  renunciation 
of  the  steelbow  contract  and  by  the  decree  of  removing  against  cdl  the  subtenants. 

Lord  BcUmuto  and  Lord  Bannati/ne  delivered  opinions  to  the  same  purpose. 

[96]  The  Liord  President  observed, — The  general  principles  of  law  on  which  the  case 
mnst  be  determined  are  clear.  The  difficulty  consists  in  their  application.  The  forfeited 
estates  were  annexed  to  the  Crown,  and  placed  under  the  management  of  certain  parlia- 
mentary Commissioners.  In  this  proceeding  two  methods  were  open  for  adoption :  Ist, 
The  legislature  might  have  given  the  public  trustees  complete  and  discretionary  powers  in 
the  administration  of  the  annexed  estates ;  or,  2dly,  Distinct  rules  of  management  might 
hsTe  been  imposed  on  them  for  their  observance.  The  latter  mode  was  adopted,  and 
strict  and  explicit  rules  were  laid  down  for  their  government  If  they  deviated  from 
the  directions  of  the  statute,  which  both  created  and  defined  their  powers,  it  is  impos- 
sible to  entertain  a  doubt  that  their  actings,  in  so  far  as  at  variance  with  their  limited 
powers,  were  null.  It  is  said  that  in  practice  they  disregarded  the  rules  of  the  statute ; 
that  they  granted  leases  in  favour  of  various  individuals,  in  reward  of  public  and 
military  service.  Many  instances  of  this  are  referred  to,  and  much  is  said  of  the 
defender's  military  service  and  merits.  It  was  perhaps  natural  enough  that  the  trustees 
should  forget  their  powers  and  instructions  in  the  midst  of  their  own  enlarged  and 
enlightened  plans.  These  are  views,  however,  which  cannot  be  recognised  in  this  Court 
The  defender  was  no  doubt  entitled  to  the  reward  due  to  his  public  services.  But  these 
rewards  it  was  not  the  province  of  the  Commissioners  to  bestow ;  and  could  not  consist 
in  relieving  him  from  the  general  rules  of  law,  or  from  the  legal  consequences  of 
contracts  with  third  parties.  The  statute  was  law  to  the  Commissioners,  and  must  be 
law  to  this  Court ;  and  neither  the  Commissioners,  nor  the  Crown  itself,  nor  any  of  its 
officers,  could  alter  or  depart  from  any  of  its  enactments.  Every  deviation  must  be  held 
to  have  taken  place  pericido  petentis. 

An  action  of  reduction  and  removing  is  brought  against  the  defender  on  the  ground 
of  contravention  of  the  lease.  The  first  consists  in  not  laying  out  the  stipulated  sum, 
in  terms  of  the  lease,  during  the  first  seven  years  thereof.  It  is  admitted  that  the 
stipulated  improvements  have  not  been  complied  with ;  but  it  is  said  that  other  and 
equivalent  improvements  have  been  made.  The  relevancy  of  this  allegation  may  be 
doubted,  even  supposing  it  were  proved.  By  the  lease,  this  failure  is  declared  to  make 
the  contract  ipso  f ado  void ;  but  this  does  not  seem  to  be  required  by  the  statute,  and 
^erefore  it  is  of  no  great  importance  to  inquire  into  it. 

The  second  consists  in  having  subset  the  lease.  This  fact  is  clearly  made  out ;  and 
the  effect  of  this  contravention,  both  by  the  statute  and  the  lease^  is,  that  the  lease  shall 
become  void ;  and  having  so  become  void  in  the  year  1799,  has  the  Court  any  authority 
to  restore  the  same,  although  all  the  persons  concerned  should  be  willing  at  some  future 
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time  to  renounce  and  reconvey  1  The  words  of  the  statute  are  express,  and  there  is  no 
power  given  to  this  Court.  Where  there  is  a  plain  violation,  direct  and  wilful,  against 
the  terms  of  the  statute,  I  am  yet  to  learn  that  the  nullity  thence  arising  can  be  got  the 
better  of  by  equitable  interpretation.  The  irritancy  is  both  statutory  and  conventional, 
and  can  no  more  be  purged  than  that  arising  from  the  contravention  of  an  entail. 

The  third  act  of  contravention  is  the  violation  of  the  obligation  of  residence ;  and 
the  proofs  of  this  admit  of  no  doubt  Both  by  the  statute  and  the  lease,  it  infers  an 
irritancy. 

[97]  With  respect  to  the  plea  of  homologation,  there  is  no  room  for  it  prior  to  ths 
restitution  of  the  estate ;  because  the  Commissioners  having  no  powers  to  depart  from 
the  conditions  of  the  lease,  could  not  homologate  any  deeds  of  contravention.  It  is 
said,  however,  that  Lochiel  himself  has  homologated ;  and  this  is  a  good  plea  if  made 
out.  The  question  is,  if  there  be  any  ground  from  which  it  can  be  inferred.  It  is  a 
plea  founded  on  a  strong  implication  of  the  law,  and  mast  rest  on  circumstances  of  an 
unequivocal  nature.  I  can  discover  clearly  no  period  at  which  it  took  place.  Befoie 
LochieFs  majority  there  was  no  room  for  it.  On  the  instant  of  arriving  at  migority,  a 
transaction  took  place  betwixt  the  parties,  by  which  the  farm  was  transferred  to  the 
defender ;  and  one  receipt,  at  the  same  date,  seems  to  have  been  granted  for  a  yeai^s 
rent  then  due.  That  transaction,  however,  was  reduced  as  a  gross  fraud ;  and  nothing 
that  then  took  place  can  enter  into  the  account,  or  be  reckoned  homologation.  Both 
rights,  as  tenant  and  proprietor,  then  coincided  in  the  person  of  the  defender  till  the 
period  of  the  decree  of  reduction.  In  so  far  as  relates  to  the  homologation  of  non- 
residence,  after  the  reduction  of  that  transaction,  I  think  there  may  be  some  room  for 
doubt ;  but  there  is  not  the  remotest  ground  for  this  plea,  with  reference  to  the  confcnk 
vention,  by  subsetting,  which  infers  an  irritancy  sufficient  to  support  the  conclusiona  of 
the  action. 

Lord  Craig  and  Lord  Woodhausdee  delivered  opinions  to  the  same  effect ;  and,  the 
Court  being  equally  divided,  the  case  was  superseded. 

And  (18th  December  1810)  the  case  being  resumed,  Lord  Hermatid  delivered  his 
opinion  to  the  same  effect  with  that  of  the  Lord  President ;  and  the  Lords  adhered. 


No.  29.         F.C.  N.S.  II.  98.     20  Dec.  1810.     1st  Div.— Lord  Armadale. 

John  Cunninghame,  Pursuer. — Ad.  GHllies,  Geo.  Cranstoun  J.  A.  Murray^ 

et  E,  Forsyth. 

Mrs.  Frances  Stewart  Hathorn,  Robert  Cunninghame,  and  Others, 
Defenders. — John  Gle7'k,  David  Cathcart,  et  David  Monypenny, 

Provision  to  Heirs  and  Children — Fiar  absolute  and  limited. 

1.  Lands  provided  in  a  postnuptial  contract  of  marriage  to  heirs-male  of  the 
marriage,  having  been  sold  by  the  father  during  his  lifetime,  and  other  lands  having 
been  purchased  with  the  price,  the  heir  was  not  entitled,  on  the  death  of  the  father, 
to  these  lands  as  a  mrrogatum  pro  tanto  for  the  lands  provided  in  the  contract  of 

,    marriage. 

2.  Lands  provided  in  a  postnuptial  contract  of  marriage  to  the  heiivmale  of  &e 
marriage,  having  been  sold  by  the  father  during  his  lifetime,  the  heir  was  not 
entitled,  on  the  death  of  the  father,  to  the  value  of  the  lands  on  the  devolution  of  the 
succession,  but  only  to  the  price  for  which  they  had  been  sold. 

On  the  16th  April  1761,  the  Reverend  John  Cunninghame  entered  into  a  postnuptial 
contract  of  marriage  in  these  terms :  "  Whereas  the  said  Mr.  Robert  Cunninghame  and 
Mrs.  Agnes  Moncrieff  were,  with  consent  of  friends,  regularly  married  together  upon  the 
20th  day  of  March  1759  years;  and  that  although  a  marriage  settlement  was  agreed 
upon  between  the  parties  and  their  friends  previous  to  the  said  marriage,  it  not  having 
been  execated  in  manner  under-written,  ought  still  to  be  done :  Therefore,  in  supple- 
ment of  the  said  defect,  and  in  implement  of  the  foresaid  agreement,  the  said  Mr. 
Robert  Cunninghame  doth  hereby  bind  and  oblige  himself,  his  heirs  and  successors,  to 
provide  and  secure  the  haill  lands  and  others  after-mentioned,  contained  in  the  procuiatoy 
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d  naigDaiion  after  inaerted,  and  ia  favours  of  himself  and  the  heirs-male  procreate 
between  him  and  his  said  spouse,  and  the  heirs  of  their  bodies ;  whom  failing,  the  heirs 
to  be  procreated  of  his  own  body  in  any  subsequent  marriage,  and  the  heirs-male  of  their 
bodies ;  whom  failing,  to  the  said  Mr.  Eobert  Cunninghame,  his  own  nearest  and  lawful 
heizB  and  assignees  whatsoever/'  By  the  pro- [^] -curatory  of  resignation,  Mr. 
Ganoinghame  accordingly  granted  power  to  resign,  surrender,  upgive,  overgive,  and 
deliver,  all  and  whole  the  town  and  lands  of  West  Comriej  &c. ;  and  also,  all  and  whole 
the  town  and  lands  of  East  Conirie^  &c. ;  and  all  and  hail  the  five-pound  land  of 
Banton,  &c.  in  the  hands  of  the  said  Mr.  Robert  Cunninghame,  his  immediate  lawful 
superiors,  &c.,  in  favour,  and  for  new  infefcment  of  the  same,  to  be  made,  given,  and 
gianted  to  the  said  Mr.  Eobert  Cunninghame  himself,  and  the  heirs-male  procreated,  or 
to  be  procreated,  of  the  marriage  between  him  and  his  said  spouse,  wad  the  heirs  of  their 
bodies ;  whom  failing,''  <&c. 

The  clause  of  warrandice  was  in  these  terms : — "  Which  resignation,  and  infefcment 
to  follow  hereupon,  the  said  Mr.  Bobert  Cunninghame  doth  hereby  bind  and  oblige 
himself  his  heirs,  and  successors,  to  warrant  at  all  hands,  and  against  all  deadly." 

The  contract  then  specified  certain  provisions  to  the  wife  and  to  the  younger 
children. 

Soon  after  the  date  of  this  contract,  Mr.  Cunninghame  was  settled  as  pastor  of  a 
dissenting  congregation  near  Dunbar.  In  1765  he  sold  for  L.3580  the  estate  of  Comrie, 
which  was  situate  in  Perthshire,  and  purchased  the  estate  of  Bowerhouses,  situated  near 
Duihar,  of  which  the  price  was  L.4500.  In  1767  he  sold  the  estate  of  Banton  for  the 
sum  of  L.2630,  which  was  applied  in  payment  of  the  price  of  Bowerhouses,  and  left  a 
balance  in  his  hands  of  L.1710.  These  lands  were  ta^en  to  his  heirs  and  assignees 
whatsoever;  and  he  afterwards  (1774)  executed  certain  settlements  of  them  on  John 
Cmminghame,  the  heir  of  the  marriage,  nominatim. 

In  tiiie  year  1767,  Mr.  Cunninghame  succeeded  to  his  uncle,  Mr.  John  Erskine,  in 
the  estate  of  Balgownie,  under  a  settlement  containing  prohibitory  and  irritant  clauses, 
bat  without  any  resolutive  clause.  That  estate  was  burdened  with  debts  to  the  amount 
of  about  L.6000  ;  and  there  was  no  restriction  as  to  the  amount  of  provisions  to  wives 
and  younger  children. 

Mrs.  Agnes  Moncrieff  having  died  leaving  an  eldest  son,  John  Cunninghame,  and 
many  other  children,  Mr.  Cunninghame,  in  the  year  1776,  contracted  a  second  marriage 
with  Mrs.  Frances  Hathom  Stewart,  by  whom  he  had  a  son,  Robert,  and  a  daughter, 
Stewart  Cunninghame. 

In  the  year  1795,  and  long  after  his  second  marriage,  Mr.  Cunninghame  revoked  his 
former  settlements,  and  executed  a  great  variety  of  new  ones.  Isty  A  liferent  disposi- 
tion of  the  mansion-house  of  Bowerhouses  in  favour  of  his  wife  Mrs.  Hathom  Stewart 
2dlyf  A  disposition  and  settlement  of  the  lands  of  Bowerhouses  in  favour  of  Eobert,  his 
son  of  the  second  marriage,  under  burden  of  the  sum  of  L.900  in  favour  of  his  daughter 
Stewart  Cunninghame.  3dly,  An  additional  provision  in  favour  of  Stewart  Cunning- 
hame of  L.600.  itMy^  A  new  entail  and  settlement  on  his  eldest  son,  John  Cunninghame, 
of  the  estate  of  Balgownie,  together  with  an  additional  ac^acent  property  of  the  value  of 
about  L.1500,  with  his  consent  and  ratification,  reserving  ample  powers  to  provide  his 
widow  and  younger  children.  And,  laatly,  Absolute  discharges  of  the  debts  due  on  the 
estate  of  Balgownie,  with  the  exception  of  about  L.3000. 

[100]  In  January  1801  Mr.  Cunninghame  died ;  and  his  eldest  son,  John,  pursued 
an  action  of  reduction  of  the  foregoing  settlements  on  these  grounds,  containing  an 
alternative  conclusion, 

1.  That  the  liferent  disposition  in  favour  of  Mrs.  Cunninghame,  and  the  disposition 
in  favour  of  Robert  Cunninghame,  were  null,  as  being  in  prejudice  of  the  pursuer's 
right  as  creditor  under  the  contract  of  marriage  in  1761,  in  respect  that  these  lands 
were  a  surrogcUum  pro  tanto  for  the  lands  of  Comrie  and  Banton  therein  provided  to  him. 

Or,  2dly,  That  the  estates  of  the  said  Robert  Cunninghame  should  be  rendered  liable 
in  a  claim  of  damages,  to  the  amount  of  the  value  of  the  estates  of  Comrie  and  Banton, 
at  the  period  of  the  right  under  the  said  contract  opening  to  the  pursuer  on  the  death  of 
his  said  father. 

And,  3dly,  That  all  the  provisions  in  favour  of  Mrs.  Cunninghame  and  the  younger 
children  should  be  set  aside,  in  so  far  as  they  exceeded  rational  provisions. 

The  interlocutor  of  the  Lord  Ordinary  (11th  January  1803)  was, — *' Finds  that  the 
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debts  affecting  the  estate  of  Balgownie  at  the  period  of  the  late  Mr.  Conningbame's 
succession  thereto  amounted  to  about  L.6000  or  thereby ;  and  that  by  the  deed  of  settle- 
ment under  which  Mr.  Cunninghame  succeeded  thereto,  he  possessed  very  ample  poveEB 
over  said  estate,  in  regard  to  provisions  to  his  wife  and  children :  Finds,  that  by  the 
supplementary  deeds  of  settlement  respecting  the  lands  of  Balgownie  and  other  subjectB 
near  Gulross,  acceded  to  and  ratified  by  the  pursuer,  Mr.  Cunninghame  reserved  to  him- 
self very  ample  powers  in  regard  to  provisions  to  his  wife  and  children ;  and,  on  the 
other  hand,  that  Mr.  Cunninghame  discharged  a  considerable  part  of  the  debts  which 
originally  affected,  and  had,  until  these  discharges,  been  kept  up  by  him  against  the 
lands  of  Balgownie :  Finds,  under  the  whole  circumstances  of  the  case,  that  the  provi- 
sions granted  by  the  late  Mr.  Cunninghame  to  the  defenders  are  not  reducible  ;  and, 
therefore,  repels  the  reasons  of  reduction." 

The  cause  was  then  reported  to  the  Court  on  informations ;  and  the  interlocutor 
(27th  May  1807),  was, — "  Find  that,  by  the  settlements  contained  in  the  postnuptial 
contract  of  marriage  between  Mr.  Robert  Cunninghame  and  his  first  wife,  his  eldest  son 
of  the  said  marriage,  and  pursuer  in  this  action,  was  entitled  to  succeed  to  the  estates  of 
Comrie  and  Banton  therein  described,  as  heir  of  provision,  subject  only  to  the  Other's 
onerous  debts  and  deeds,  and  to  suitable  provisions  in  favour  of  the  other  children  of 
that  marriage,  and  also  to  suitable  provisions  in  favour  of  his  second  wife  and  his 
children  by  her  :  Find,  that  the  said  Mr.  Eobert  Cunninghame,  having  succeeded  to  the 
tailzied  estate  of  Balgownie,  was  entitled  to  burden  that  estate  with  his  onerous  debts, 
and  with  suitable  provisions  in  favour  of  his  widow  and  children,  but  not  with  gratui- 
tous debts  and  deeds:  Find,  that  the  provisions  in  question  ought  to  be  sustained 
against  the  pursuer,  as  heir  of  the  first  marriage,  and  as  heir  of  tailzie,  so  far  as  they 
are  rational  and  suitable,  [101]  but  not  in  so  far  as  they  can  be  made  out,  in  the  cir- 
cumstances of  the  case,  to  be  exorbitant ;  and,  before  further  answer,  ordain  the  parties^ 
in  the  first  place,  to  give  in  memorials  upon  the  question.  Whether  the  lands  of  Bowe^ 
houses  and  others,  which  were  purchased  by  Mr.  Eobert  Cunninghame  after  the  sale  of 
his  estates  of  Comrie  and  Banton,  were  to  be  considered  as  a  surrogatum  pro  tanto  in 
place  of  the  said  estates  originally  settled  in  the  first  contract  ?  or,  Whether  the  claim 
now  belonging  to  the  pursuer  upon  the  said  contract  must  be  restricted  to  the  valae  of 
the  settled  estates  in  money,  and  at  what  period,  or  in  what  manner  such  value  ought  to 
be  computed  ? " 

The  pursuer  maintained, 

1.  That  the  lands  of  Bowerhouses  must  be  considered  as  a  eurrogatum  pro  tanto  for 
the  lands  of  Comrie  and  Banton.  Mr.  Cunninghame  was  possessed  of  two  characters.— 
Isty  He  was  debtor  to  his  son  under  the  contract  of  marriage,  and  was  under  a  personal 
obligation  not  to  defeat  the  right  of  the  son  to  succeed  to  the  estates  therein  provided ; 
and,  2dlyt  He  was  administrator  in  law  to  his  son ;  and,  in  that  character,  was  bound  to 
protect  his  interest  and  administer  his  rights  to  the  best  advantage. 

To  the  estates,  or  to  their  value  (at  whatever  period  that  value  was  to  be  struck), 
the  pursuer  had  undoubted  right.  But  the  power  of  administration  was  in  his  father. 
Admitting  that  he  was  entitled  to  administer  tanquam  bonus  pater  famUiaSf  the  pursuer 
only  claims  the  advantage  which  has  arisen  from  the  act  of  administration.  The  money 
derived  from  the  sale  of  Comrie  and  Banton  was  applied  in  the  purchase  of  the  estate 
of  Bowerhouses ;  and,  therefore,  if  the  act  of  administration  be  valid,  it  follows  that  the 
estate  acquired  by  it  should  accrue  to  the  pursuer.  This  is,  at  all  events,  the  nearest 
approximation  to  specific  implement. 

That  the  titles  of  the  estate  of  Bowerhouses  were  not  taken  in  terms  of  the  obligation 
in  the  marriage-contract,  is  of  no  importance ;  because,  if  it  was  the  duty  of  Hr. 
Cunninghame  to  have  taken  the  titles  in  such  terms,  the  Court  will  compel  to  be  done,  or 
will  hold  to  be  done,  that  which  ought  to  have  been  done.  In  case  of  the  actings  of 
trustees  and  tutors  this  has  been  frequently  done  by  the  Court.  November  1765,  Ahson 
against  Fairholmes. — 4th  January  1744,  Baird. — December  1731,  Lord  Strathnaver, 
Did.  vol.  ii.  p.  412  and  413.— 31st  January  1753,  Ross.— 6th  March  1798,  Graham. 

2.  If  the  lands  purchased  with  the  price  of  Comrie  and  Banton  are  not  to  be  held  as 
a  surrogatum^  then  the  pursuer  is  entitled  to  the  value  of  the  provided  lands  as  at  the 
period  when  the  succession  to  them  opened.  If  the  lands  had  not  been  sold,  the  pn^ 
suer  would  have  been  entitled  to  take  them  free  of  any  incumbrance  gratuitously 
imposed,  free  of  every  thing  but  debts  which  there  was  not  separate  estate  to  discharge, 
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and  lational  proyisioiui  to  the  rest  of  the  family ;  and,  if  specific  performance  could  not 
be  made,  the  role  of  law  applied  loeofacti  impregtabilis  subit  damnum  et  irUeresse. 

[102]  The  defenders  maintained, 

1.  Whatever  may  be  the  amount  of  the  claim  to  which  the  pursuer  may  be  entitled 
nnder  the  contract  of  marriage,  it  is  impossible  to  make  the  lands  of  Bowerhouses  a  sub- 
stitnte  or  starrogatum  pro  iarUo  of  the  lands  provided. 

The  pursuer  must  be  satisfied  with  specific  performance  of  the  obligation  in  his 
favour,  if  that  be  possible ;  or  to  damages  or  reparation  for  non-performance,  whether 
that  damage  be  limited  to  the  price  actually  obtained  for  the  lands,  or  be  estimated 
according  to  any  other  principle.  This  is  the  principle  of  law  applicable  to  all  cases  of 
non-implemented  contracts. 

If  the  price  obtained  for  the  lands  had  been  employed  by  Mr.  Cunningbame  in  trade, 
in  the  public  funds,  or  in  any  other  adventure  or  speculation,  the  pursuer  would  not 
have  been  entitled  to  have  pursued  it  through  all  these  adventures  and  risks,  and  to  have 
demanded  it  cum  omni  causa,  with  all  the  profits  which  may  have  been  derived  from  it. 
He  could  not  have  been  made  a  party  to  all  such  adventures,  so  as  to  have  borne  the 
loss  as  well  as  to  have  received  the  profit.  There  is  no  principle  of  law  which  could 
entitle  him  to  have  drawn  the  advantage  to  himself,  and  to  have  imposed  the  loss  on  Mr. 
Conninghame.  This  would  have  been  a  sodetas  leonina  which  the  law  will  not  create 
by  its  own  authority,  nor  allow  individuals  to  create  for  themselves.  And  it  plainly 
makes  no  difference  in  the  question,  whether  the  price  was  reinvested  in  lands  or  em- 
ployed in  any  other  speculation.  If  these  lands  had  become  less  valuable  than  the  price 
obtained  for  the  provided  lands,  or  than  the  jus  crediti  of  the  pursuer  under  the  con- 
tract of  marriage,  the  pursuer  could  not  have  been  compelled  to  take  them ;  and  if  it  be 
more  valuable,  he  is  not  entitled  to  demand  them.  No  authority  in  law  can  be  pointed 
oat  in  support  of  the  claim. 

2.  From  the  right  of  free  and  unlimited  administration  which,  notwithstanding  the 
contract  of  marriage,  remained  in  Mr.  Cunningbame,  he  could  not  be  prevented  from 
aeUing  the  lands.  And  having  done  so  in  the  horui  fide  exercise  of  that  legal  right,  all 
that  can  be  demanded  is  the  price  actually  obtained. 

The  Lord  Presiderd  observed, — The  interlocutor  of  27th  May  1807  expressly  finds 
the  pursuer  entitled  to  succeed  to  the  estates  of  Comrie  and  Banton.  I  always  under- 
stood that  this  gave  him  ajtis  crediti  to  succeed  to  the  lands  themselves.  The  father, 
no  doubt,  as  fiar,  had  an  unlimited  power  of  selling ;  but  when  he  did  sell  or  contract 
debt,  he  did  not  thereby  relieve  himself  of  his  personal  obligations.  He  was  accountable 
to  his  son  in  damages,  though  the  sale  would  be  good  to  purchasers,  or  the  securities 
thereon  effectiial  to  creditors.  He  must  make  it  up  to  the  heir  in  some  other  way.  This 
I  understood  to  be  the  principle  of  the  interlocutor  and  the  principle  of  the  law.  The 
son  is  as  much  a  creditor  as  ever,  notwithstanding  the  sale ;  and  though  the  fact  of  giv- 
ing him  the  lands  is  imprestable,  yet  he  is  entitled,  as  far  as  the  father's  funds  are  able 
to  meet  the  demand,  to  be  put  in  as  good  a  situation  as  if  there  had  not  been  a  sale. 

[103]  There  still  remains  a  question  of  considerable  difficulty.  After  selling  Comrie, 
the  fi&ther  bought  Bowerhouses  with  the  price,  and  the  pursuer  says  that  he  is  entitled 
to  daim  Bowerhouses  as  a  surrogcUum,  This  does  not  appear  to  be  a  well  founded  claim. 
From  the  time  that  the  father  sold  the  estate,  though  he  remained  debtor  to  his  son, 
yet  the  debt  resolved  into  a  sum  of  money.  The  son  cannot  claim  an  imprestable  fact. 
The  father  could  dispose  of  the  money  in  any  way  that  he  pleased ;  but  what  right  had 
the  son  to  follow  it,  and  to  call  on  the  father  to  account  for  the  use  which  he  made  of 
the  money  1  If  the  father  had  engaged  in  any  speculations,  as,  for  instance,  in  buying 
stock,  and  if  the  stock  had  fallen  to  half  the  value,  the  son  would  have  been  entitled  to 
say  that  he  had  no  concern  in  it.  The  son,  who  is  the  creditor  in  this  case,  is  not  en- 
tiUed,  more  than  any  other  creditor,  to  foUow  the  money  through  its  various  applications ; 
and  is  neither  liable  in  the  risk  and  loss,  nor  entitled  to  the  profit  derived  from  it. 
Another  surrogatum  is  spoken  of,  which  is,  that  the  father  paid  debts  on  the  entailed 
estate.  But  I  have  the  same  doubt  here,  as  with  regard  to  the  other  surrogatum  of  the 
purchased  lands.  The  father,  having  the  money  in  his  hands,  might  apply  it  as  he 
pleased ;  and  if  he  paid  the  entailed  debts,  he  might  set  off  these  against  his  debt  to  his 
son ;  but  he  could  not  state  them  as  an  equivalent  or  surrogatum  for  the  lands. 

The  son  is  creditor  for  a  sum  of  money  equal  to  the  value  of  the  estate.  The  ques- 
tion then  is,  at  what  time  this  value  is  to  be  taken,  whether  at  the  time  of  the  sale,  or 
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at  any  sabeequent  period  To  jadge  of  this,  it  is  only  necessary  to  see  when  the  obli- 
gation was  to  be  implemented.  The  obligation  upon  the  father  was  not  for  money,  bat 
for  lands,  tantum  et  tcUe,  as  they  stood  when  the  right  of  the  heir  arose.  Suppose 
the  lands  to  be  unsold,  the  son  would  have  immediately  stepped  into  the  possession  of 
them  at  his  father's  death,  but  by  their  being  sold  the  fact  was  imprestable ;  what  tbent 
Is  he  not  entitled  to  take  the  value  of  the  estate  when  the  succession  opened  t  The 
principle  of  law  is  fixed,  loco  facti  impredahUis  mbest  damnum  et  interesse.  What  is 
the  damage  here  but  the  value  of  the  lands  when  the  obligation  fell  to  be  implemented  t 
This  appears  to  be  the  fair  way  of  settling  matters.  During  the  lifetime  of  the  fsthei, 
the  son's  right  was  suspended,  so  that  he  could  not  hinder  the  sale ;  but  when  the  suc- 
cession opened  he  is  entitled  to  demand  the  estate  or  the  value  of  it.  Were  your  Lord- 
ships to  hold  it  otherwise,  the  obligation  in  a  contract  of  marriage,  which  in  this  country 
has  always  been  reckoned  most  sacred,  would  be  quite  ineffectual.  This  would  be  juii 
a  temptation  for  fathers  to  violate  their  contracts.  It  would  not  only  put  it  in  their 
power,  but  make  it  their  interest  to  do  so.  Suppose  a  young  man  (as  the  father  in  this 
case  was)  settles  his  estate  upon  his  eldest  son,  but  foreseeing  a  rise  upon  the  value  of 
land  before  the  son's  right  can  take  effect,  he  may  sell  the  provided  lands,  and  bay  other 
lands  with  the  price ;  by  which  means,  instead  of  securing  the  estates  to  his  son,  he 
secures  the  whole  excrescent  value  to  himself.  Instead  of  the  son  getting  what  he  was 
entitled  to,  the  father  may  put  the  half  of  it  into  his  own  pocket.  I  t^ink  the  son's 
right  to  succeed  to  the  estate  remained  entire  after  the  sale,  and  must  be  estimated  as  at 
the  father's  death.  The  father  may  have  large  sums  to  set  off  against  this ;  bat  then 
the  question  arises,  whether  he  had  a  separate  estate  sufficient  to  satisfy  the  debts  and 
provisions. 

[104]  The  rest  of  the  Judges  delivered  opinions  on  the  point  of  surrogatum  to  the 
same  effect.  But  a  majority  were  of  opinion  that  the  claim  of  the  pursuer  was  limited 
to  the  price  actually  obtained  for  the  provided  lands. 

The  interlocutor  (23d  February  1810)  was — *'Find  that  the  lands  of  Bowerhouses 
and  others,  purchased  by  the  late  Mr.  Eobert  Cunninghame,  are  not  to  be  held  as  a  mtr- 
rogaiumy  or  a  surrogatum  pro  tantOf  in  place  of  the  estates  of  Gomrie  and  Banton, 
originally  settled  by  his  first  contract  of  marriage  on  his  eldest  son :  Find  that  the  claim 
arising  to  the  pursuer  under  the  said  contract  does  not  extend  to  the  value  of  the  said 
lands  of  Comrie  and  Banton  at  the  death  of  the  said  Robert  Cunninghame,  but  must  be 
restricted  to  the  price  received  for  these  estates  on  account  of  the  sales  thereof  by  the 
said  Robert  Cunninghame ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

A  petition  was  presented  against  this  interlocutor,  and  (10th  March  1810)  ^e  inter- 
locutor thereon  was — '*  Refuse  the  desire  thereof,  in  so  far  as  it  craves  to  have  it  found 
that  the  petitioner  is  entitled  to  the  lands  of  Bowerhouses  as  a  eurrogatum  pro  ianto,  and 
adhere  to  the  interlocutor  reclaimed  against.  But,  with  respect  to  the  other  point  in  the 
petition,  appoint  the  petition  to  be  seen  and  answered." 

On  advising  the  petition  and  answers  (14th  June  1810),  a  hearing  in  presence  was 
ordered  on  the  question.  Whether,  under  the  Jt^  crediti  in  the  contract  of  marriage,  the 
pursuer  was  entitled  to  the  price  received  for  the  lands  therein  provided,  or  to  their 
value,  at  the  death  of  Mr.  Cunninghame,  when  the  succession  opened  9 

The  pursuer  maintained. 

All  the  authorities  of  the  law  concur  in  this,  that  where  lands  are  provided  inama^ 
riage-contract  to  the  heir  of  the  marriage;  vlJus  crediti  is  created,  of  which  the  heir  can- 
not be  disappointed  by  any  gratuitous  act  of  the  father,  or  debtor  in  the  contract;  and 
to  this  effect  a  postnuptial  contract  is  as  good  as  an  antenuptial  one. — 9th  July  1776^ 
Cunninghame. — Stairs  b.  iii«  tit.  5,  s.  19. — Bankt,  b.  i.  tit.  5,  s.  9  and  16. — ^JS^  h. 
iii.  tit.  8,  s.  42.  The  fee  of  the  estate  is  in  the  father,  and  therefore  he  may  sell  it  to 
the  effect  of  giving  an  unchallengeable  right  to  the  purchaser.  And  it  may  be  affected 
by  onerous  debts  and  deeds.  But  if  there  remain  any  free  estate,  relief  wUl  be  compe- 
tent to  the  person  having  the  jtis  crediti  against  such  free  estate.  Any  gratuitoos 
alienation  is  reducible ;  and  even  provisions  to  a  widow  and  younger  children  are 
restricted  to  such  as  are  rational. — Diet,  vol.  ii.  p.  283. — 22d  July  1778,  Dunlopi 

Notwithstanding  the  right  of  fee  and  the  power  of  onerous  alienation  in  the  father, 
by  which  he  may  prevent  and  defeat  specific  performance,  the  personal  obligation  in  him, 
corresponding  to  the  jue  crediti  in  the  heir,  remains  unimpaired ;  and  the  rule  of  law 
applies  loco  facti  impre^tdbilia  mbit  damnum  intereese.    The  jue  crediH  of  the  heii  is  to 
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succeed  to  the  estates  on  the  death  of  the  father.  He  could  not  demand  [105]  more, 
snd  he  cannot  be  obliged  to  take  leas,  than  the  value  of  his  right  at  that  time.  The 
loss  which  he  sustains  is  precisely  what  would  have  been  the  value  of  the  estates 
if  he  had  obtained  specific  performance. — L.  tdt  8,  De  Gond,  Tretic,  L.  59.  a.  De  Verb. 
OUg,  L.  22,  «.  De  Ret.  Gred.  L,  1,  s.  De  Act,  Empt,  Vend,  L.  3,  «.  De  Ad.  Empt 
Vmd,     Ersk.  b.  ii.  tit.  3,  s.  30. 

To  say  that  the  sale  W£^  a  wise  and  fair  act  of  administration,  and  that  therefore  the 
price  actually  obtained  is  all  that  can  be  demanded,  is  not  satisfactory.  This  plea  is 
substantiaUy  repelled  by  the  judgment  on  the  point  of  surrogaium.  If  it  is  to  be  held 
ss  an  act  of  administration,  then  the  petitioner  is  entitled  to  the  benefit  arising  from  it. 
The  provided  lands  were  sold  for  the  purpose  of  purchasing  the  other  lands,  and  the 
price  was  so  applied.  To  offer  the  price  only,  is  to  substitute  a  surrogatum  of  a  more 
doubtful  and  disadvantageous  nature.  The  price  or  value  prior  to  the  devolution  of  the 
succession  is  plainly  not  the  value  at  which  specific  performance  may  be  estimated.  It 
m^ht  be  more  or  less.  The  value  of  specific  performance  is  that  of  the  estates  at  the 
time  at  which  implement  can  be  demanded,  i.e,  the  date  of  the  devolution  of  succession ; 
and  the  damage  incurred  by  the  pursuer  by  non-implement  is  precisely  of  the  same 
aoconnt.  Between  the  date  of  the  sale,  and  that  of  the  devolution  of  the  succession, 
the  value  of  the  lands  might  have  risen  or  fallen.  If  it  had  fallen,  the  father  would 
not  have  been  liable  for  the  difference  between  the  price  and  the  real  value.  But  the 
right  must  be  reciprocal ;  and  the  creditor  should  not  be  compelled  to  take  less  in  the 
event  of  the  value  rising. 

The  case  of  Sir  William  Cunynghame,  17  th  January  1804,  is  not  unfavourable. 
All  that  was  then  determined  was  that  the  father  could  not  be  prevented  from  alienat- 
ii^  onerously,  and  could  not  be  obliged  to  reinvest  the  price.  If  it  had  been  found 
that  he  was  obliged  to  reinvest  the  price,  the  jus  erediti  would  have  been  by  implication 
limited.  And  it  neither  was  nor  could  be  found,  that  the  father's  free  estate  would  not 
be  liable  to  the  full  extent  of  the  value  of  the  provided  lands,  at  the  devolution  of  the 
suoceaaion.  In  the  case  of  Bethune  {KUk,  p.  460),  the  party  claimed  only  the  price  as 
Uie  value  of  the  provided  estate,  and  the  Court  had  no  occasion  to  determine  the  point 
now  pleaded. 

The  defenders  maintained, 

It  is  admitted,  that  under  a  contract  of  marriage  providing  lands,  a  ju8  erediti  of  a 
certain  nature  and  extent  arises  to  the  heir.  But  to  establish  that  there  does  exist  a 
ju»  erediti^  does  not  exhaust  the  question.  It  still  remains  to  determine,  what  is  the 
nature  and  precise  extent  of  it,  what  power  remains  in  the  father,  and  what  right  is 
vetted  in  the  heir  under  it. 

Contracts  of  marriage  may  be  so  conceived  as,  in  the  case  of  non-implement^  to 
admit  the  claim  of  the  pursuer,  so  as  to  entitle  the  heir  to  have  insisted  on  succeeding 
to  the  ipsum  corpus  of  the  estate  ;  and  if  defeated  in  this,  to  demand  the  full  value  of 
it  at  the  date  of  the  succession  opening. 

But  the  contract  in  this  case  belongs  to  a  class  quite  different.  The  obligation  is  to 
provide  the  lands  to  himself ;  whom  failing,  to  the  heir.  [106]  By  this  the  father  did 
not  render  himself  debtor  for  the  estate.  The  jus  erediti  arising  under  it  was  merely 
to  succeed  to  it  such  as  it  should  be  left  by  the  father,  not  subject  to  his  gratuitous  or 
fraudulent  deeds,  executed  with  no  other  view  but  to  alter  the  order  of  succession,  and 
defeat  the  contract  The  heir  was  only  guoLsi  creditor,  a  creditor  quodammodo ;  and, 
as  stated  by  Mackenzie,  a  partial  creditor.  As  to  onerous  and  rational  deeds,  and  to  all 
acts  of  just  and  honest  administration,  the  father  is  as  free  as  if  there  had  been  no 
contract  at  alL 

What  then  is  the  import  and  effect  of  a  destination  in  a  marriage-contract )  Under 
a  simple  mortis  catisa  destination,  the  heir  may  dispone  onerously  or  gratuitously.  About 
two  centuries  ago  a  simple  destination  in  a  marriage-contract  was  considered  in  the  same 
light.  And  having  a  place  in  the  investiture  was  held  to  import  quite  a  sufficient  right 
in  the  heir.  It  was  thought  that  the  son  had  thus  a  sufficient  right  and  hope  of 
succession ;  that  exheredations  were  unaccountable  things ;  and  that  a  son  could  not  be 
in  better  hands  than  those  of  his  father. 

When  the  fus  erediti  of  the  heir  came  to  be  considered  as  of  a  more  extensive 
nature,  still  there  remained  in  the  father  the  full  power  of  administration,  the  unlimited 
fee,  on  proprietary  power. — Oraigt  b.  ii.  Dieg.  14,  p.  326  and  327. 
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This  powei  of  onerooB  alienation  is  a  right  in  the  &ther  which  cannot  be  contronled 
or  prevented. — Dtrleton,  voce  Ohligements  in  contracts  of  marriage. — 24th  January  1677, 
Graham. — 16th  July  1708,  Hume. — Forbes.     17th  January  1804,  Cunyngham. 

If  this  power  had  been  considered  as  contrary  to  the  right  of  the  heir,  or  in  any 
other  view  than  as  a  power  of  just,  and  fair,  and  effectual  administration«  in  which  not 
only  the  right  acquired  by  third  parties  was  good,  but  the  actings  of  the  administzator 
unimpeachable,  a  remedy  would  have  been  competent  to  the  heir  to  protect  him 
against  all  invasion  of  his  rights.  But  it  is  triti  juris  that  inhibition  is  incompetent^ 
22d  July  1724,  Douglas. — 3d  June  1748,  Gordon.  This  being  a  fair  act  of  adminiBtzft- 
tion,  all  that  could  be  claimed  was  the  price  actually  secured. 

Lord  Bannatyne  observed, — ^The  question  is,  whether  the  heir  is  entitled  to  ihe 
price  of  the  lands  at  the  time  when  they  were  sold,  or  to  the  value  of  them  at  the  death 
of  Mr.  Cunninghame  in  1801.  I  am  of  opinion  that  the  father  was  only  liable  for  the 
price  which  he  obtained.  The  case  depends  upon  the  construction  of  the  contract  of 
marriage,  in  the  circumstances  of  the  parties.  There  are  different  ways  in  which  an 
estate  may  be  provided  to  the  heir  of  the  marriage.  If  it  is  intended  that  the  heir  should 
succeed  to  the  estate  itself  indefeasibly,  it  will  not  only  be  destined  to  him,  but  conveyed 
in  the  form  of  an  entail,  or  the  father  may  be  bound  to  place  the  fee  of  it  in  the  heir  at 
his  birth,  or  at  a  particular  time.  The  right  of  the  heir  may  then  be  secured  by  inhibi- 
tion ;  and  if  the  father  sells  in  the  face  of  such  a  destination,  there  is  a  complete  right 
against  him.  But  the  right  of  the  heir  may  rest  upon  a  mere  obligation  or  simi^ 
destination ;  and  if  the  fee  remain  in  the  father,  the  right  of  the  son  goes  no  farther 
than  a  hope  of  succession.  The  father  has  the  full  right  of  administration ;  and  a  sale 
by  him  will  not  infer  a  claim  of  damages.  Our  old  lawyers  had  a  doubt^  whether  there 
was  any  [107]  difference  between  a  simple  destination  in  a  contract  of  marriage,  and 
that  in  any  other  deed ;  but  they  afterwards  took  a  more  liberal  view  of  the  nght  of 
the  heir,  and  held  that  he  had  a  right  to  be  secured  against  gratuitous  and  fraudulent 
deeds.  This  was  held  from  the  time  of  Dirleton,  and  to  that  extent  the  son  has  a  jtu 
crediti ;  but  still,  that  he  has  no  right  on  which  an  inhibition  could  proceed,  has  been 
repeatedly  decided.  In  the  case  of  Sir  William  Cunyngham,  the  terms  of  the  contract 
were  much'  the  same  as  in  the  present  case,  only  in  this  case  there  is  a  claofle  of 
warrandice.  But  that  cannot  make  the  obligation  any  broader.  In  that  case  the  heir 
objected  to  the  sale,  and  desired  the  Court  to  interdict  his  father,  or  to  oblige  him  to 
lay  out  the  price  upon  heritable  security.  The  Court  were  divided ;  but  the  majority 
found  that  it  was  an  incomplete  obligation.  The  father  has  a  right  to  sell,  as  an  act  of 
administration,  if  he  thinks  it  a  prudent  measure ;  and  in  the  exercise  of  this  right  in 
the  present  instance,  he  has  done  no  wrong  to  make  him  liable  in  damages.  If  yon 
make  the  father  accountable,  not  for  the  price  which  he  receives,  but  for  the  value  at 
twenty  or  thirty  years  distance  that  would  be  a  penal  action  against  him  for  which 
there  is  no  ground  in  law.  All  that  the  heir  can  claim  is  the  price  of  the  estate,  as 
there  was  nothing  fraudulent  on  the  part  of  the  father.  Even  though  the  estate 
remained  entire,  it  would  not  follow  that  the  heir  should  have  it ;  the  father  might 
burden  it  to  a  great  amount  with  debts  or  rational  provisions  to  his  second  fomily.  If 
the  father  acted  in  fraud  of  the  obligation  in  the  contract,  by  providing  the  estate  to  the 
heir  of  the  second  marriage ;  or  if  he  made  a  fictitious  sale  for  that  purpose ;  or  if  had 
given  irrational  and  exorbitant  provisions,  to  the  full  amount  of  the  estate,  to  the 
children  of  the  second  marriage,  these  would  not  be  sustained. 

Lord  Woodhouselee  observed, — The  pursuer  has  already  been  found  entitled  to 
succeed  to  these  lands,  subject  to  onerous  deeds  and  rational  provisions ;  but  the  lands 
having  been  alienated  by  an  onerous  deed,  the  question  is,  whether  his  right  is  to  the 
extent  of  the  full  value  of  the  land  at  the  time  of  the  father's  death,  or  if  it  extendi 
only  to  the  price  for  which  the  lands  were  actually  sold.  This  must  depend  upon  the 
extent  of  the  father's  right.  I  have  always  understood  it  to  be  settled  law,  that  a  pro- 
vision to  the  heir  of  a  marriage,  such  as  has  been  made  in  the  present  case,  was  nothing 
more  than  a  simple  destination,  not  at  all  limiting  the  father's  power  of  administration. 
He  may  sell  as  heelj  as  ever ;  and  the  heir  has  only  a  jus  crediti  to  the  amount  of  the 
price.  Inhibition  would  not  be  effectual  against  the  father;  and  all  his  debts  and 
onerous  deeds  would  be  preferable  to  the  jits  crediti  of  the  son.  This  was  settled  in  the 
case  collected  in  Lord  Kaimes'  Remarkable  Decisions,  3d  June  1748,  Gordon;  and  still 
more  recently  in  the  case  of  Sir  William  Cunyngham.     The  son  has  no  more  than  a 
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eontingent  and  eventual  right.  The  heir  could  not  have  interfered  in  his  father's  life- 
time. There  was  no  improper  act  on  the  part  of  the  father,  to  constitute  a  wrong 
sufficient  to  found  a  claim  of  damages.  The  clause  of  warrandice  can  go  no  farther 
titan  the  obligation  itself. 

Lord  Hermand  observed, — Though  the  result  of  my  opinion  is  the  same  as  that  of 
two  of  the  Judges  who  have  already  spoken,  yet  in  so  [108]  broad  a  question,  which 
enters  into  the  bosom  of  every  family  in  the  kingdom,  I  think  it  incumbent  upon  me  to 
deliver  the  grounds  of  my  opinion ;  an  opinion  which  I  have  formed  and  retained  ever 
smce  I  knew  anything  of  the  principles  of  law.  Nor  is  the  opinion  of  the  country  on 
tiie  point  to  be  disregarded.  Every  one  feels  himself  proprietor  of  his  own  estate, 
unless  he  entail  it,  or  restrict  himself  to  a  mere  liferent.  He  does  not  mean  to  make 
his  in&nt  son  proprietor  from  his  birth.  The  property  is  much  better  in  the  father's 
hands.  There  was  some  difficulty  on  the  point  of  the  surrogaium,  but  the  Court  applied 
8  fair  construction  to  the  father's  power  of  administration  j  and  the  remaining  question 
is  attended  with  less  difficulty,  viz.  the  time  at  which  the  value  is  to  be  fixed.  The 
power  of  the  father  is  not  to  be  converted  into  a  snare.  I  cannot  adopt  the  idea,  that 
the  father  is  liable  in  damages  as  a  person  would  be  in  the  case  of  granting  double 
rights.  It  was  a  fair  sale,  called  for  at  the  time  for  the  benefit  of  the  family,  and  even 
for  the  benefit  of  the  heir  himself.  This  goes  deep  into  the  question.  The  father  was 
entitled  to  act  tanqvam  bonus  pater  familias.  Suppose  the  tables  were  turned,  and 
knds  had  fallen,  instead  of  rising,  what  then  would  have  been  the  effect)  The 
difference  would  require  to  be  fixed  upon  an  arbitrary  calculation.  The  contract  would 
become  a  societas  leonina,  where  the  father  must  always  lose,  but  could  never  gain. 
The  general  sense  of  the  country  goes  against  the  construction  of  the  pursuer.  We 
mnst  look  to  the  practice,  and  will  find  it  to  be  universally  held  that  the  father  has  a 
power  of  administration,  unlimited  as  to  rational  and  onerous  deeds,  and  only  restricted 
as  to  gratuitous  and  fraudulent  deeds.  The  price  actually  received  is  a  fair  criterion. 
If  the  sale  was  collusive  or  fraudulent,  or  if  it  was  a  gratuitous  alteration  of  succession, 
we  would  be  boxmd  to  give  redress.  But  here,  there  was  no  more  than  a  prudent 
exercise  of  the  power  of  administration.  I  cannot  take  one  part  of  Mr.  Cunninghame's 
conduct  into  view,  and  leave  the  rest  of  it  out  of  view.  I  cannot  lay  out  of  view  his 
conduct  with  regard  to  the  estate  of  Balgownie.  This  is  said  to  be  a  question  of  law, 
and  so  it  is ;  but  there  is  no  entail,  nor  restriction  of  the  father  to  a  liferent,  nor  to  a 
day  certain.  The  father  had  a  right  agreeable  to  the  first,  and  what  I  think  the  best, 
interlocutor  in  the  cause,  pronounced  by  Lord  Armadale.  The  father  had  a  power  of 
administration ;  and  what  did  he  do  ?  He  sold  the  remote  lands,  in  order  to  save  the 
expence  of  management  of  a  distant  estate ;  and  he  is  now  willing  to  give  a  fair  account 
of  the  price.  Consider  how  fairly  and  honourably  he  acted.  He  might  have  sold 
Balgownie ;  but  instead  of  that,  he  paid  the  debts  upon  it,  out  of  the  price  of  the  lands 
sold,  and  gave  the  entailed  estate  free  to  his  son.  All  the  opinions  of  our  lawyers  and 
dedsions  go  to  this.  But  I  would  particularly  mention  the  case  of  Sir  William 
Conyngham,  as  to  which  I  never  had  a  doubt.  There  was  a  difference  of  opinion  as  to 
that  case,  but  the  decision  of  the  Court  was  clear.  The  clause  of  warrandice  is  nothing 
to  the  purpose.  Why  did  not  the  Court  in  that  case  interpose  ?  It  would  have  been 
their  duty  to  do  so  according  to  the  pursuer's  plea.  In  that  case  the  heir  insisted  that 
the  price  should  be  reinvested;  but  this  the  Court  refused.  The  principle  in  both 
cases  is  the  same.  There  is  [109]  another  case,  viz.  that  of  Bethune,  which,  though  it 
is  not  directly  in  point,  yet  shews  the  sense  of  the  Court  and  of  the  country.  An 
estate  was  there  sold  thirty  or  forty  years  before,  but  it  was  never  suggested  from  the 
Bench  or  from  the  Bar,  that  there  should  be  a  surrogatum.  The  only  question  was, 
whether  the  price  was  subject  to  certain  burdens.  The  price  obtained  was  held  to  be 
the  only  rule.     I  am,  and  always  was,  of  the  same  opinion. 

Lord  President  observed, — This  question  certainly  is  of  great  importance ;  and  as 
the  interlocutor  now  to  be  pronounced  will  determine  the  case  finally,  I  think  it  my 
doty,  before  taking  leave  of  it,  to  consider  it  pretty  fully,  and  to  go  over  the  law  as  to 
marriage-contracts,  at  greater  length  than  I  would  otherwise  have  done. 

The  principle  of  all  marriage-contracts,  and  what  only  renders  them  necessary,  is  a 
diitrast  of  the  father.  It  was  said  at  the  Bar,  that  children  never  were  so  safe  as  in 
the  hands  of  their  father ;  but  if  that  were  the  case,  there  would  be  no  need  for  any 
contracts  of  marriage  at  all.     The  experience  of  all  ages  has  shewn  the  fallaciousness  of 
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this  idea ;  men  have  long  heen  convinced  that  this  was  a  very  insufficient  security ;  and, 
accordingly,  at  all  times  there  have  been  provisions  made  for  the  wife  and  childron  of 
the  marriage,  by  forms  of  more  or  less  efficacy*  In  our  neighbouriug  country,  the 
common  practice  is  to  divest  the  father  of  his  property,  and  to  put  it  into  the  hands  of 
trustees,  by  which  the  right  of  the  children  is  absolutely  certain ;  a  form  of  secmity 
which  is  somewhat  degrading  to  the  husband,  but  most  effectual  to  the  issue.  In  this 
country  it  is  practicable  to  follow  the  same  plan ;  and  ft  has  been  done  in  some  caaes, 
where  the  father  has  stripped  himself  entirely  of  his  property.  But  there  are  many 
other  ways  in  which  the  provisions  can  be  settled ;  the  husband  is  in  general  more 
liberally  dealt  with ;  and  it  has  rarely  been  thought  necessary  in  Scotland  to  reacHt  to 
such  an  expedient. 

The  marriage-contract  in  this  case  is  just  what  takes  place  in  most  cases.  It  bia 
been  truly  stated,  that  half,  and  even  more  than  half,  of  the  lands  in  Scotland  have  been 
under  such  marriage-contracts.  We  cannot  move  a  step  without  fixing  the  import  of 
marriage-contracts.  The  law  holds  that  the  full  and  undiminished  property  ia  in  the 
husband,  subject  to  his  universal  and  uncontrouled  power;  and  to  this  extent  there 
certainly  is  an  implicit  trust  in  him  ;  but  still,  there  is  a  personal  obligation  laid  upon 
him  to  provide  and  secure  the  estate  to  tj^e  heir  of  the  marriage.  These  are  the  very 
words  in  the  present  case.  The  right  thus  created  is  a  spea  suceessionis  in  the  heir, 
enforced  by  a  personal  obligation  on  the  father,  to  be  implemented,  and  become  prestahle 
at  his  death.  This  does  not  interfere  with  the  right  of  property  more  than  a  sepatate 
personal  bond  of  the  same  import  would  do.  The  right  of  the  heir,  by  the  very  tenna 
of  the  contract,  cannot  take  effect  till  the  death  of  the  father.  It  necessarily  follow^ 
therefore,  that  till  that  time  arrives,  the  power  of  the  father,  who  is  fiar,  is  unlimited. 
He  may  contract  debt,  grant  rational  provisions  to  other  children,  and  even  sell  to  an 
onerous  purchaser.  This  arises  from  the  nature  of  the  obligation  being  merely  penonaL 
It  does  not  affect  the  rights  and  titles  of  the  property,  or  the  validity  of  his  onerous 
deeds  relating  to  the  property,  so  far  as  third  parties  [110]  are  concerned.  Farther,  it 
is  not  in  the  power  of  the  heir,  by  legal  diligence,  to  impair  or  limit  the  power  of  the 
father.  The  obligation  not  being  prestable  till  the  father's  death,  the  heir  can  do  notii- 
ing  till  the  condition  of  his  right  is  purified.  The  ju8  credUi  is  only  to  take  effect  after 
the  father's  death ;  and  as  the  heir  can  only  take  by  succession,  and  must  thus  be  liaUe 
for  his  father's  debts  and  onerous  deeds,  it  has  been  properly  found  that  such  a  ri^t 
cannot  be  made  the  foundation  of  diligence.  In  that  view,  the  case  of  Sir  William 
Cunyngham  does  not  bear  upon  the  present.  That  case  was  well  decided  ;  for  the  right 
of  the  father  is  a  right  of  property,  not  of  mere  administration.  The  right  of  the  heir 
cannot  be  the  foundation  of  diligence,  and  the  Court  found  so ;  but  they  did  not  find, 
or  say,  directly  or  indirectly,  that  when  the  day  of  reckoning  arrived,  at  the  death  of  the 
Either,  the  right  of  the  heir  could  not  then  be  made  effectual.  That  point  was  not 
before  the  Court ;  and  it  would  have  been  very  strange  if  it  had  been  decided.  The 
father  could  sell  for  any  price,  and  even  convert  the  price  into  an  annuity,  by  which  the 
contract  might  have  been  defeated  altogether.  Such  was  then  found,  and  in  similar 
cases  will  be  found.  But  the  present  question  is  still  entire.  The  father  has  the 
absolute  power  of  selling  the  estate ;  but  what  becomes  of  the  personal  obligation  in  the 
contract,  that  the  son  shall  succeed  to  that  estate  ?  Is  it  to  be  found  that  a  person 
under  an  express  obligation  can,  by  his  own  deed,  destroy  that  obligation)  Is  the 
obligation  in  favour  of  the  issue  of  a  marriage  of  so  different  a  nature  from  all  other 
obligations,  that  the  debtor  in  it  has  it  in  his  power,  by  his  own  act  and  deed,  to 
discharge  himself  of  it,  in  whole  or  in  part )  No  such  idea  is  now  entertained  in  the 
law  of  Scotland.  Whatever  freedom  he  may  use  with  his  property,  the  personal  obliga- 
tion continues  upon  him  in  fuU  force.  When  the  term  for  implementing  comes  at  his 
death,  the  law  will  enforce  implement  out  of  any  fund  belonging  to  him  at  that  period, 
either  specific  implement,  if  that  be  practicable,  or  a  full  equivalent  This  is  the 
general  principle,  which  pervades  the  whole  decisions  upon  the  subject,  without  any 
variation  as  to  principle,  for  at  least  two  centuries  back ;  which  forms  a  complete  and 
regular  system ;  and  which  does  not  encroach  upon  the  powers  of  the  father  during  his 
life ;  and^  at  the  same  time,  gives  a  reasonable  security  to  the  rights  of  the  children. 

No  contrary  decision  has  been  pronounced  for  at  least  two  centuries  back.  We  do 
not  see  exactly  what  was  the  case  before  that  time ;  for  what  Craig  says  is  not  explicit 
At  any  rate,  we  are  not  now  to  investigate  antiquities,  but  to  take  the  law  as  it  has 
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been  settled  for  two  centuries.  It  has  been  settled,  that  where  the  father  has  done  any 
tiling  to  impair  the  right  of  the  son,  the  law  will  give  full  relief.  In  the  most  common 
case,  which  is  that  of  a  father  contracting  debts  upon  the  estate,  perhaps  to  its  full 
aIlloun^  all  these  debts  are  good ;  but  are  they  good  qtioad  the  son  1  Do  they  exclude 
his  right  1  By  no  means.  It  is  settled  that,  even  as  to  personal  bonds,  he  is  entitled 
to  be  relieved  out  of  any  separate  estate  If  une  father  grants  bonds  of  provision  to 
children  of  a  second  marriage  (which  deeds  are  reckoned  onerous),  even  these  will  come 
first  upon  the  father's  separate  funds.  In  short,  the  son  in  that  situation  has  a  legal 
claim  to  have  the  estate  disencum-  [111]  -bered.  But  then  it  depends  upon  the  ^t 
whether  the  father  leaves  other  funds.  The  failure,  however,  will  not  be  from  the  want 
of  obligation,  but  from  the  want  of  funds.  The  heir  can  only  lose,  as  any  other  creditor 
must  do,  from  the  bankruptcy  of  his  debtor. 

When  I  state  this  to  be  the  law,  I  think  I  do  so  upon  the  authority  of  numberless 
decisions  to  be  found  in  the  Dictionary,  under  the  title  "  Provision  to  heirs  and  chil- 
dren." It  is  established  law,  that  in  the  case  of  doing  the  most  necessary  acts,  of 
borrowing  money  upon  securities  on  the  estates,  even  to  save  the  estate  itself,  the 
l&ther^s  other  funds  are  liable  in  the  first  place.  Such  are  held  to  be  an  encroachment 
on  theyi»  erediti^  and  the  heir  is  entitled  to  insist  for  relief  out  of  any  separate  estate. 
In  a  case,  which  was  at  one  period  sometimes  practised,  of  cautioners  being  taken  in  a 
marriage-contract,  the  Court  at  first  hesitated,  but  afterwards  found  that  the  cautioners 
were  liable.  But  if  the  law  has  thus  settled  that  the  son  shall  have  justice,  I  call  it 
justice,  for  it  is  nothing  else,  in  case  the  estate  is  burdened,  does  it  leave  him  without 
any  remedy  if  the  estate  is  sold  1  If  this  was  a  simple  destination,  as  was  pleaded, 
whenever  the  estate  was  sold,  the  right  of  the  heir  would  be  put  an  end  to  altogether. 
But  your  Lordships  have  already  found  the  contrary  of  this ;  and  the  only  difference 
of  opinion  now  is  as  to  how  the  obligation,  whatever  it  is,  shall  be  implemented. 

By  the  contract  in  question  Mr.  Cunninghame  was  not  bound  to  secure  a  sum  of 
money,  or  in  general  the  conquest  of  the  marriage,  but  certain  specific  estates  of  Comrie 
and  Banton ;  and  this  obligation  is  secured  by  a  clause  of  absolute  warrandice.  Now, 
what  was  the  right  that  resulted  from  thisl  The  father  bound  himself,  that  at  his 
death,  the  heir  of  the  marriage  should  succeed  to  these  identical  lands.  This  is  a  clear 
obligation,  and  the  right  of  the  heir  corresponds  to  it.  This  was  fully  considered  by 
1^  Court  (lith  May  1807),  and  understood  to  be  finally  fixed.  It  is  at  least  as  final, 
if  not  more  so,  than  the  point  of  surrogatum.  Your  Lordships  interlocutor  finds  to  this 
very  purpose,  and  could  not  find  otherwise.  The  right  of  the  son  is  to  succeed  to  these 
particular  lands,  debito  tempore,  when  the  father  died.  If  it  bad  been  in  the  power  of 
the  father's  representatives  at  that  moment  specifically  to  implement,  there  is  not  the 
shadow  of  doubt^  that  your  Lordships  would  have  compelled  implement  Even  if  it 
had  been  possible  in  any  way  to  obtain  such  implement,  I  for  one  would  have  been  for 
enforcing  the  specific  obligation.  The  obligation  is  not  for  an  alternative,  but  for  the 
sabject  itself.  If  the  subject  had  been  sold  under  the  power  of  redemption,  though  the 
price  thereof  should  have  been  very  high,  your  Lordships  would  have  oblig^  the 
defenders  either  to  redeem  the  subject  for  behoof  of  the  heir,  or  give  the  money  to  him 
to  redeem  it  himself.  It  so  happens  that  this  fair  and  legal  mode  of  implement  cannot 
take  place.  What  then  must  be  the  alternative  1  The  general  principle  must  apply, 
which  extends  to  every  case  wherein  any  subject,  either  heritable  or  moveable,  is  to  be 
made  over  at  a  certain  time.  The  heir  is  entitled  to  be  indemnified  when  the  obligation 
cannot  be  implemented  otherwise.  It  has  been  said,  that  this  would  make  the  father  a 
bound  slave  to  his  son ;  but  if  it  were  so,  that  should  have  been  thought  of  before 
entering  into  the  contract.  Take  the  deed  as  it  is,  and  the  consequence  is,  that  there 
can  be  no  alternative  but  one.  The  father  [112]  must  make  up  in  money  to  his  son, 
what  he  would  have  had,  if  the  obligation  had  been  specifically  implemented.  Now  in 
what  way  is  this  to  be  done,  but  by  giving  the  value  of  the  lands,  at  the  time  when  the 
obligation  took  place?  This  rule  applies  to  aU  cases  without  exception.  Even  if  the 
obli^tion  had  become  imprestable  by  some  fatal  accident,  without  the  act  of  the  father, 
this  rule  woidd  have  applied ;  but  still  more  when  it  was  by  the  act  and  deed  of  the 
party  himself  . 

But  it  has  been  said,  and  the  idea  has  been  adopted  by  your  Lordships,  that  the 
lather  has  the  power  of  administration,  and  that  this  was  exerted  fairly  and  without 
fraud ;  and,  therefore,  no  claim  can  lie.    But  I  must  beg  leave  to  consider  not  one  act 
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only  of  Mr.  Cunninghame,  btit  the  whole  of  his  acts  and  deeds  together,  and  from  fluB 
see  whether  it  can  be  said  that  he  has  done  fair  and  eqnal  justice  to  his  eldest  eon. 
That  he  had  a  right  of  administration  there  can  be  no  doubt ;  he  had  a  right  of  admini- 
stration as  fiar  of  the  estate  ;  he  had  a  right  of  administration  as  guardian  to  his  son, 
who  was  vested  with  eLJiut  erediti  under  the  contract.  His  heir  was  then  an  infant  of 
five  or  six  years  old,  under  the  father's  guardianship,  who  was  therefore  bound  to  protect 
the  right  of  his  son  against  every  attack.  Perhaps  an  alienation  may  be  considered  ss 
different  from  an  act  of  administration.  Perhaps  the  defenders  ought  to  be  obliged  to 
shew,  that  a  total  and  voluntary  alienation,  is  understood  to  be  an  act  of  administration 
in  the  sense  contended  for.  Heirs  of  entail  have  full  powers  of  administration,  bat 
they  cannot  alienate.  I  lay  this  entirely  out  of  view,  and  also  the  case  of  fraud ;  bat  I 
consider  the  whole  acts  of  the  father,  and  see  whether  he  was  doing  justice  to  his  eldest 
son.  As  to  the  entailed  estate  he  might  be  doing  him  justice ;  and  for  whatever  he  did 
in  that  respect,  credit  must  be  given  him  in  the  accounting.  But  that  is  not  the  ques- 
tion here.  The  estate  of  Comrie  was  sold  in  the  year  1765,  and  then,  as  was  well  said, 
there  was  no  stepmother,  nor  any  improper  view ;  and  I  am  quite  satisfied  that  at  that 
period,  he  had  not  the  smallest  intention  to  injure  his  eldest  son.  Accordingly,  he 
immediately  purchased  other  lands,  viz.  Bowerhouses,  which  were  nearly  equal  in  valne 
to  both  Banton  and  Comrie.  These  he  took  to  his  heir-at-law,  which  was  the  same  as 
to  the  heir  of  the  marriage.  But  still  farther,  he  afterwards  settled  the  lands  of 
Bowerhouses  upon  John  Cunninghame  naminatimf  the  present  pursuer.  This  deed  is 
not  extant ;  but  it  is  not  disputed  that  it  did  exist. 

Thus  matters  remained  till  1795  ;  and  if  the  father  had  died  at  any  time  during  this 
long  period,  the  pursuer  would  have  taken  up  the  estate  of  Bowerhouses.  During  that 
period,  how  would  the  contract  have  been  implemented?  Not  surely  by  a  sum  of 
money,  as  the  price  of  Comrie  and  Banton,  but  by  the  estate  of  Bowerhouses,  which 
was  purchased  with  that  price.  It  was  convenient  for  the  father  to  excamb  these  estates ; 
and  when  the  one  was  sold,  the  interest  of  the  son  was  the  same  as  that  of  the  father  to 
buy  the  other  estate.  The  pursuer  would  accordingly  have  been  satisfied  with  this^  for 
it  is  one  of  the  conclusions  of  his  summons.  The  father  did  what  is  common  enough  to 
be  done,  not  to  defeat  his  obligation,  but  to  make  an  arrangement,  so  as  the  eldest  son 
should  have  no  reason  to  complain.  This  is  the  only  view  of  the  case  to  which  the 
&ther  can  set  his  face  bona  fide.  For  thirty  years  the  ob-  [113]  -ligation  of  the  father 
remained  complete,  and  there  was  no  idea  of  commuting  or  defeating  that  obligation. 

But,  in  1795,  things  were  very  materially  altered;  Mr.  Cunninghame  had  then  got 
a  second  wife,  and  a  second  family.  Some  traces  now  appear  of  the  novercaUa 
deHnimentOf  of  which  the  law  has  been  accustomed  to  entertain  a  jealousy.  We  now 
find  a  variety  of  deeds  in  favour  of  the  second  family,  and  amongst  others,  a  deed 
alienating  the  estate  of  Bowerhouses  from  the  heir  of  the  first  marriage.  Then,  for  the 
first  time,  can  it  be  supposed  that  the  father  meant  to  give  a  sum  of  money,  in  place  ol 
the  estate.  Comrie  had  been  sold  thirty  years  before  this ;  but  could  any  man  on  earth 
suppose,  that  he  was  at  this  last  period  fulfilling  his  obligation,  by  making  himself 
debtor  for  the  price,  at  which  the  lands  had  so  long  before  been  sold  ?  He  must  then 
have  known,  that  this  price  was  not  one-third  of  their  value ;  and  he  did  not  explicitly 
exhibit  his  intention,  of  rendering  himself  debtor  for  the  price  only,  till  the  inadequacy 
of  that  price,  compared  with  the  value  of  the  land  which  had  been  purchased  with  it^ 
as  well  as  with  the  value  of  the  lands  which  had  been  sold,  had  become  too  apparent  to 
be  misunderstood. 

Your  Lordships  have  found,  that  the  heir  of  the  first  marriage  is  not  entitled  to  take 
the  estate  of  Bowerhouses  as  a  surrogatum,  and  consequently  he  cannot  get  lands  at  all 
But  though  we  cannot  restore  the  original  estate,  nor  give  the  estate  of  Bowerhooaea, 
which  was  never  in  the  contract  at  all,  yet  is  the  father  not  bound  to  give  an  equivalent! 
Here  I  think  that,  in  equity  and  fair  dealing  between  man  and  man,  the  father,  after 
making  this  new  arrangement,  could  not  commute  the  estate  into  a  sum  of  money  not 
worth  one-third  part  of  the  value.  As  a  matter  of  law  your  Lordships  may  find  so,  bat  it 
was  a  gross  and  flagrant  act  of  iniquity  to  the  heir  of  the  first  marriage.  The  law 
allowed  him  to  make  suitable  provisions  for  the  second  marriage ;  and  the  first  contract 
could  not  stand  in  the  way  of  diis,  for  the  right  of  the  heir  only  takes  effect  after  paying 
debts  and  rational  provisions ;  but  beyond  this,  his  right  is  complete.  My  opinion,  upon 
the  whole,  is,  that  as  the  contract  cannot  be  implemented  specifically,  and  as  the  heir 
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cannot  get  the  estate  which  was  contracted  for  him,  he  must  be  entitled  to  the  value 
of  it.  Your  Lordships'  opinions,  however,  seem  to  be,  to  give  him  neither  the 
mrrogatum  nor  the  real  value. 

Lord  Craig  delivered  his  opinion  to  the  same  efifect. 

The  interlocutor  of  Court  (December  20,  1810)  was, — "The  Lords  having  resumed 
consideration  of  this  petition,  in  so  far  as  it  prays  the  Court  to  find  'that  the 
'  petitioner  is  entitled  to  the  value  of  the  lands  of  Gomrle  and  Banton  at  the  time  when 
'  the  succession  opened  to  him,  or  at  the  present  time,'  with  the  answers  given  in  for 
the  defenders  to  said  petition  on  that  part,  and  having  also  heard  the  counsel  for  the 
parties  thereon  at  the  bar,  refuse  that  branch  of  the  prayer  of  the  petition,  and  adhere 
to  the  interlocutor  reclaimed  against ;  and  find  that  the  claim  arising  to  the  pursuer, 
mider  the  contract  of  his  father's  first  marriage,  must  be  restricted  to  the  prices  received 
for  these  estates  on  the  occasion  of  the  sales  thereof  by  Mr.  Robert  Cunninghame,  with 
[114]  interest  from  the  period  of  the  decease  of  said  Robert  Cunninghame ;  and  remit 
to  the  Lord  Ordinary  to  proceed  accordingly." 

[Affirmed,  6  Pat  390,  2  S.R.R.  (H.L.)  603.     Of.   Wemyas  v.  Wemyss'  Trs,,  28  Feb. 
1816,  F.C. ;  Hagarfs  Exrs.  v.  Ixrrd  Advocate,  9  M.  366,  368.] 
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FlNLAYSONS,  Pursuers. — John  Clerk. 

FiNLAYSONS,   Defenders. 

Tutor  and  PupU, — Urgent  necessity  the  only  ground  on  which  the  Court  can  grant 
warrant  to  sell  a  minor's  estate. 

John  Finlayson,  late  merchant  in  Glasgow,  held  in  property  the  estate  of  Jeanfield, 
which,  in  his  marriage-contract,  was  taken  to  himself  and  wife  in  liferent,  and  to  the 
children  in  fee.  The  free  rent  of  the  estate  was  L.142,  18s.  4d.  sterling.  It  was 
estimated  to  be  worth,  if  sold,  about  L.5000,  and  it  was  burdened  with  a  debt  of 
LIOOO.  Besides,  the  houses  were  in  a  ruinous  state,  and  the  land  otherwise 
unproductive.  Li  this  situation,  having  no  separate  funds  to  expend  upon  improving 
&e  estate  and  putting  the  houses  in  order,  it  was  considered  expedient  to  bring  it  to 
aale ;  and  an  application  was  made  to  the  Court  for  a  warrant  for  that  purpose,  by  a 
regular  process  in  the  name  of  the  children  and  of  John  Finlayson,  the  father,  as  their 
administrator-in-law. 

The  Court  were  unanimously  of  opinion,  that  no  sufficient  grounds  for  the  sale  had 
been  shewn,  and  refused  the  warrant  craved. 

It  was  observed,  that  great  necessity  was  the  only  ground  on  which  the  Court 
could  authorise  the  sale  of  a  minor's  estate,  and  that  no  views  of  expediency,  however 
clear,  were  sufficient.  Cases  had  occurred  in  which  the  Court  had  been  induced,  by 
plausibility  of  statement,  to  grant  such  a  warrant  as  now  craved,  but  had  been  placed 
afterwards  in  the  very  awkward  predicament  of  being  obliged  to  reduce  the  sale  at  the 
instance  of  the  minor  when  he  came  of  age. — Vere  of  Stonebyres,  29th  February  1804. 

PL15]  The  interlocutor  of  the  Court  was — ''  Find  that  the  pursuers  have  not  shewn 
any  necessity  for  proceeding  to  a  sale  at  present;  therefore,  dismiss  the  action, 
and  decern." 


No.  32.      F.C.  N.S.  IL  116.     15  Jan.  1811.     2nd  Div.— Lord  Meadowbank. 

Messrs.  Macdonald  and  Elder,  Pursuers. — Dickson. 

Flora  Maclbod,  Defender. — Home. 

Oompetition — Arregtment  and  Furthcoming. — Whether  by  this  diligence  a  sum  may  be 
effectually  secured  for  the  payment  of  a  future  annuity  ? 

In  1803,  Mrs.  M'Leod  brought  a  process,  before  the  Commissaries,  of  separation  and 
F.C.  VOL.  I.  27 
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aliment  agaiiist  her  husband,  and  obtained  a  decree  in  absence,  decerning  in  tbe 
separation,  and  for  L.100  per  annum  of  aliment  On  the  dependence  of  this  action  she 
arrested  a  sum  of  money,  said  to  be  L.2000,  belonging  to  her  husband,  in  the  hands  of 
Messrs.  Eamsays,  Bonars,  and  Company,  bankers  in  Edinburgh.  In  1805  she  obtained 
in  absence  an  interim  decree  for  the  bygone  annuities,  as  also  a  decree  of  furthcoming 
against  the  bankers,  and  recovered. 

In  about  six  months  after  she  obtained  a  running  decree  against  her  husband  for  ihe 
future  annuities  as  they  should  fall  due,  and  also  of  furthcoming  against  the  banken 
"for  payment  to  the  pursuer  of  L.100  sterling  of  annuity  yearly^  at  the  tenn 
of  Whitsunday  and  Martinmas,  by  equal  portions,  during  her  life,  beginning  the  first 
payment  thereof  at  Whitsunday  last,  and  that  ay  and  until  the  above  arrested  earn  shall 
be  exhausted." 

In  the  meantime,  the  husband  having  contracted  a  debt  to  M^onald  and  Elder, 
they  obtain  decree,  and  also  arrest  in  the  hands  of  Bamsays,  Bonars,  and  Company,  'who 
raise  an  action  of  multiplepoinding,  in  which  the  Lord  Ordinary  "  prefers  Mrs.  Fbia 
M'Leod  and  her  children,  upon  their  interest  produced,  to  the  sums  in  the  hands  of  the 
raiser  of  the  multiplepoinding.''  To  this  interlocutor  his  Lordship  added  the  following 
note : — "  I  think  it  necessary  that  the  furthcoming  extracted  should  operate  as  an 
adjudication  for  a  contingent  debt." 

McDonald  and  Elder  gave  in  a  petition  against  this  interlocutor,  and  pleaded : 
The  sum  arrested  is  the  whole  amount  of  the  common  debtor's  means  and  estate.  A 
wife  separated  from  her  husband  on  account  of  a  just  [117]  cause  has  certainly  a  daun 
for  aliment  against  him ;  but  then  it  is  ordy  out  of  his  free  estate ;  her  claim  cannot  com- 
pete with  his  onerous  creditors :  And  although  she  is  only  entitled  to  a  part  of  that  free 
estate,  she  has,  in  the  present  case,  attached  fiie  whole  upon  a  random  decree  in 
absence,  which  is  all  the  interest  she  has  produced. 

But,  further,  the  diligence  of  arrestment  cannot  be  competently  used,  for  a  fatuie 
annuity  depending  upon  the  contingency  of  a  life;  at  least,  where  a  competition 
arises  in  a  furthcoming,  a  posterior  arrester,  whose  debt  is  past  due,  and  who  has 
parata  execidio,  must  be  preferred ;  because  no  arrester  is  entitled  to  decree  in  an  action 
of  furthcoming  till  his  debt  be  due.  Diet  voce  Legal  Diligence,  31st  January  1731, 
Creditors  of  Bar.  Also  cases  in  Did,  voce  Arrestment,  voL  i.  p.  60,  6L  Enk,  b.  iiL 
tit.  6,  s.  16.  The  petitioners  do  not  deny  that  this  rule  has  been  in  so  far  relaxed  as  to 
allow  funds  to  be  secured  by  arrestments  for  debts  of  which  the  term  of  payment  has 
not  arrived.  But  such  debts,  though  future,  must  be  certain,  and  not  contingent ;  debts 
ubi  dies  cedit  sed  nan  venit  There  is  no  case  or  authority  to  shew  that  funds  may  be 
attached  and  tied  up  to  pay  a  debt  which,  like  the  present,  may  possibly  never  become 
due. 

To  the  ratio  decidendi  mentioned  in  the  Lord  Ordinary's  note,  that  a  furthcoming 
should  operate  as  an  adjudication  in  security,  there  are  two  objections: — 1st,  The 
subject  of  arrestment  and  furthcoming  being  money,  is  essentially  different  from  land, 
which  is  of  that  permanent  nature,  that  the  property  and  possession  may  remain  in  one 
person,  while  a  security  over  it,  for  a  future  or  contingent  debt,  may  be  vested  in 
another.  But  no  real  or  permanent  lien  can  be  created  upon  money  by  diligence,  witii- 
out  attaching  the  money  itself.  2d,  A  decree  of  furthcoming  ought  not  to  be  Ukened 
to  an  adjudication  in  security,  but  to  an  adjudication  for  payment.  The  meaning  of  a 
furthcoming,  as  appears  from  the  very  name,  is  to  compel  the  arrestee  to  pay  over  the 
money  to  the  arrester.  It  is  anomalous  that  such  decree  should  have  the  effect  of 
making  him  retain  it ;  and  it  is  inconsistent  to  hold  it  to  be  a  decree  for  payment  of  a 
claim  which  is  not  payable. 

Anmuered. — When  decree  was  obtained  for  the  annuity  in  question,  the  amount  was 
not  beyond  the  husband's  means.  Erom  dissipated  habits  these  means  have,  no  donbt, 
been  lessened ;  but  this  is  the  very  circumstance  which  justifies  an  arrestment  in 
security.  Although  such  an  arrestment  may  not,  in  the  ordinary  case,  be  allowable 
where  the  term  of  payment  has  not  arrived  ;  yet  where  the  debtor  is  vergens  ad  tnoptom, 
it  is  certainly  competent. — Bar's  Creditors,  Diet.  vol.  i.  p.  539.  Sir  John  Meres  and 
Ainsworth  against  York  Buildings  Company,  Kaimes^  Decisions,  vol.  i.  No.  106. — 
Ershine,  b.  iii.  tit.  6,  s.  10.  This  point  being  established,  and  a  security  acknowledged 
by  the  law,  it  would  be  absurd  to  render  it  nugatory  by  allowing,  in  a  competition,  a 
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preference  on  a  posterior  arrestment  to  a  debt  having  parata  execuiio, — Baynes  against 
Graham,  16th  February  1796.  The  last  cited  case  also  overthrows  another  argument  of 
the  petitioner;  for  it  shews  that  an  arrestment  on  a  depending  action,  which  must 
always  be  on  a  contingent  claim,  the  debt  depending  on  the  issue  of  the  cause  has 
the  effect  of  attaching  and  securing  the  [118]  money,  and  keeping  other  arrestments  on 
liquid  debts  in  pendente  till  the  lawsuit  is  finally  determined. 

Lord  Robertson  said,  The  interest  of  the  respondent,  on  which  the  Lord  Ordinary 
has  preferred  her,  is  a  decree  in  absence  for  aliment ;  and  the  first  question  is,. whether 
such  a  decree  is  capable  of  competing  with  the  husband's  onerous  creditors  1  He  is,  no 
donbt,  bound  to  afford  her  aliment,  but  it  is  only  out  of  his  own  free  fund.  This  is 
strongly  illustrated  by  the  case  of  Rob,  8th  March  1794,  where  an  heiress  could  not  get 
an  alunent  out  of  her  own  estate  to  the  prejudice  of  her  husband's  creditors. 

The  wife,  no  doubt,  is  in  a  better  situation  for  having  obtained  decree,  but  then  it 
is  only  in  absence,  and  the  question  remains  as  .to  the  amount  of  the  aliment.  In  this 
case,  decree  has  been  taken  for  L.100  per  annum,  while  the  whole  estate  only  consists 
of  a  capital  of  L.2000.  Is  the  aliment  to  be  allowed  to  run  away  with  the  whole 
estate! 

On  the  next  question,  there  is  no  doubt  that  an  arrestment  is  competent  for  an 
alimentary  debt  when  the  debtor  is  vergena  ad  inopiam;  and  in  a  question  with  the 
party  it  will  not  be  loosened  unless  he  finds  caution.  But,  in  other  cases,  in  cases  of 
competition  with  onerous  creditors  having  parata  executio,  it  has  not  been  made  out  that 
a  preference  can  be  given  for  more  than  the  bygone  annuities. 

Lord  Meadowbank  observed.  That  the  extent  of  the  aliment  was  not  at  present  to 
be  enquired  into.  If  exorbitant,  it  might  no  doubt  be  reduced,  and  the  creditors  had 
the  means  of  trying  the  question ;  but  till  that  was  done,  the  decree  in  absence  must  be 
held  pro  veritaie. 

As  to  the  effects  of  the  diligence  of  arrestment  and  furthcoming,  the  judgment  has 
been  pronounced  on  the  idea  that  it  will  attach  a  personal  fund  in  the  same  way  that 
an  adjudication  in  security  attaches  an  heritable  subject.  There  is  here  a  claim  for  life, 
and  a  sum  has  been  found  out  that  will  answer  it.  Why  should  it  not  be  competent  to 
attach  it  for  this  purpose  1  Had  it  been  an  heritable  subject,  the  matter  would  not 
have  admitted  dispute ;  and  moveables  are  generally  reckoned  easier  of  attachment  than 
heritage. 

The  claim  of  the  wife  was  constituted  by  a  decree,  and  arrestment  used,  and  furth- 
eoming  brought,  all  before  the  other  debt  was  constituted,  or  even  contracted.  In  these 
circumstances,  the  husband,  by  an  intimated  assignation,  could  have  rendered  her 
preferable  to  every  other  creditor.  There  is,  therefore,  no  good  reason  why  the 
diligence  should  not  operate  as  a  legal  assignation,  when  the  debt  might  have  been 
voluntarily  assigned. 

Lord  Jitstice-Clerk  agreed  in  holding  the  decree  of  the  Commissaries  good  in  the 
mean  time,  although  liable  to  be  altered,  because  aliment  is  only  decerned  for  in  hoc  statu. 
On  the  other  ground,  there  was  much  doubt.  An  adjudication  of  lands  in  security  of 
future  claims  was  competent,  because  these  have  tractum  futuri  temporis.  But  moveables, 
when  arrested,  are  supposed  to  be  paid  out  and  out.  In  a  question  with  the  [119] 
party^  a  future  or  contingent  debt  may  be  secured,  the  arrestment  interpelling  the 
debtor  from  paying  to  him ;  but,  in  a  question  with  creditors,  to  found  a  preference 
paraia  &cecutio  is  required.  This  is  pretty  evidently  the  opinion  of  Lord  Kaimes  and 
Mr.  Erskine.  The  cases  cited  on  the  part  of  the  lady,  have  not  been  overlooked.  In 
Colonel  Graham's  case  there  was  a  final  judgment  of  this  Court,  which  was  appealed 
from,  and  the  effects  of  the  whole  arrestments  were  suspended  till  the  appeal  was 
discussed.  In  all  the  others,  the  debts,  though  future,  were  certainly  to  be  due,  which 
makes  them  essentially  different  from  the  present,  where  the  lady  cannot  say  she  will 
live  till  another  term's  annuity  becomes  payable. 

Lord  Polkemmet  said,  The  question  might  have  been  different  if  the  lady  had  only 
arreeted ;  but  as  the  creditors  had  allowed  her  to  bring  an  action  of  furthcoming  and 
get  decree,  he  rather  thought  the  sum  was  secured  for  the  debt. 

Liord  Justice-Clerk. — The  furthcoming  here  is  only  a  continuation  of  the  arrestment. 
A  furthcoming,  in  the  ordinary  case,  is  to  force  money  from  the  common  debtor ;  here 
I't  is  used  with  the  view  to  make  him  hold  it. 

The  Court  were  equally  divided ;  and  the  case  stood  over  for  the  opinion  of  the 
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senior  Lord  Ordinary  (Lord  Glenlee),  who  having  read  the  papers,  was  prepared  to  give 
his  opinion,  when  it  was  notified  to  the  Court  that  the  case  had  been  privately  setded. 
The  reporter,  however,  has  been  informed,  that  his  Lordship  was  of  opinion  that  ^e 
judgment  of  the  Lord  Ordinary  ought  to  be  adhered  to. 

[Of.  Smith  V.  Cameron,  6  R  1107.] 


No.  34.        F.C.  N.S.  IL  121.     17  Jan.  1811.     1st  Div.— Lord  Bannatyne. 

John  Chatto  and  Company,  Pursuers. — George  Jos.  Bell. 

Bailie  Jambs  Marshall,  Defender, — Boht.  Brtice. 

Messenger. — A  messenger  having  neglected  to  execute  a  poinding,  his  cautioner  was 
found  liable  for  the  full  debt. 

Bailie  James  Marshall  was  one  of  the  cautioners  of  John  Weir,  messenger  in 
Peebles.  The  bond  of  caution  was  granted  for  '^  what  damage,  interest,  and  expenoea, 
shall  happen  to  be  sustained  through  the  neglect,  fraudful,  or  informal  executions  of 
the  said  John  Weir." 

Archibald  Swinton,  merchant  in  Peebles,  was  indebted  to  Messrs.  Chatto  and  Com- 
pany in  the  sum  of  L.72,  5s.  9d. 

On  the  4th  August  1809,  Mr.  George  Tod,  agent  for  Chatto  and  Company,  trane- 
mitted  to  John  Weir  a  homing,  with  an  expired  charge  thereon,  with  instrnctioDS 
immediately  to  execute  a  poinding  of  Swinton's  effects  for  recovery  of  the  debt  This 
letter  was  received  by  Weir  on  the  5th  August ;  and  the  instructions  were  repeated  to 
him  in  letters  of  17  th  August,  4th  and  26th  September ;  but  no  answer  was  returned  to 
any  of  these  letters. 

In  the  month  of  June  Swinton  had  absconded. 

On  the  5th  July,  a  writ  of  extent  was  issued  by  the  Exchequer  for  a  debt  of  L800 
due  to  the  Crown  by  Swinton,  as  a  collector  of  taxes ;  but  with  this  it  did  not  appear 
the  messenger  was  acquainted;  and,  on  the  8th,  Swinton's  shop,  cellar,  and  hooae, 
were,  in  virtue  of  said  writ,  sealed  up. 

On  the  30th  of  September,  Swinton  was  made  bankrupt,  by  an  execution  of  seaicb, 
at  the  instance  of  Charles  and  Oeorge  Hay,  merchants  in  Edinburgh ;  and,  on  the  9th 
of  October,  a  sequestration  was  applied  for,  and  a  deliverance  given  on  the  petition. 

On  the  9th  or  lOth  October,  the  cautioners  of  Swinton,  as  collector  of  taxes,  and 
certain  other  friends,  made  an  arrangement  with  the  Crown ;  and  the  key  of  the  shop, 
cellar,  and  house,  was  delivered  up,  by  instructions  from  the  Exchequer,  to  one  of  the 
cautioners. 

[122]  Chatto  and  Company  raised  an  action  against  Weir  and  his  cautioners  for 
payment  of  the  whole  debt  for  which  the  poinding  had  been  directed  to  be  executed. 
Bailie  Marshall  alone  appeared. 

The  Lord  Ordinary  (17  th  January  and  12th  June  1810)  decerned  in  terms  of  the 
libel  against  the  whole  defenders ;  and  the  case  came  before  the  Court  by  petition  and 
answers. 

Argument  for  the  defender, 

If  the  obligation  as  cautioner  is  to  be  measured  by  the  express  terms  of  the  bond, 
nothing  more  can  be  demanded  than,  li^.  Ad  civilem  effectum,  the  damage,  interest,  and 
expences,  actually  sustained  by  the  negligence  of  the  messenger.  2d,  In  modum  poem, 
500  merks  Scots,  one-half  of  which  accrues  to  the  Lord  Lyon,  and  the  other  half  to  the 
Treasury.  If  it  is  to  be  measured  by  the  statute  law  (1587,  c.  73),  the  responsibility 
of  the  cautioner  is  limited  to  the  damage  and  interest  of  his  (the  messenger's)  *'  falsed, 
slouth,  and  informal  doing."  If,  on  the  other  hand,  the  general  principles  of  law 
regarding  the  duty  and  responsibility  of  mandatories  are  resorted  to,  these  do  not 
extend  the  claim  beyond  the  damage  arising  from  the  neglect.  This  is  settled  by 
decisions  in  various  departments  of  business. — 7th  January  1752,  Gk)rdon  against 
Drummond. — 15th  November  1805,  Maclean  against  Grant. — 14th  February  1787, 
Mason  against  Thom. — 3d  January  1796,  Scott  against  Grieve. 

These  being  the  principles  of  law  applicable  to  the  cautioner's  situation,  it  appears^ 
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from  the  dates  of  the  various  proceedings,  that  it  was  impossible  in  the  circumstances 
to  have  executed  a  poinding.  To  execute  a  poinding,  it  is  necessary  that  the  messenger 
hare  access  to  the  goods. — Stair,  b.  iv.  tit.  47,  s.  Sh^ Erskinef  b.  iii  tit  6,  s.  27.  But 
as  the  shop  had  been  sealed  up  on  the  8th  of  June,  it  would  have  been  impossible  to 
have  executed  a  poinding  on  the  5th  of  August.  That  the  messenger  was  ignorant  of 
this  cannot  alter  the  case :  it  may  aggravate  the  criminalty  of  his  negligence,  but  it 
cannot  increase  the  creditor's  loss,  beyond  which  the  cautioner's  responsibility  does  not 
extend,  ^t  any  rate,  even  if  access  could  have  been  had  to  the  goods,  the  Crown  writ 
was  preferable  to  all  other  diligence.  And  if  the  poinding  could  have  been  executed, 
it  is  clear  that  only  10  per  cent,  on  the  debt  coidd  have  been  obtained,  because  the 
debtor  was  made  bankrupt  (30th  September)  within  less  than  60  days  from  the  earliest 
possible  date  of  the  execution  of  the  poinding;  and  all  the  creditors  were  entitled, 
under  the  statute  (33d  Oeo.  III.  c.  74,  s.  6),  to  summon  the  poinder  within  four  months 
thereafter  for  an  equal  share,  under  a  deduction  of  10  per  cent,  on  the  debt^  or  on  the 
goods  appraised  and  poinded.  A  sequestration  was  awarded  about  ten  days  after  the 
bankruptcy,  which  was  equivalent  to  a  summons  of  the  poinder  by  all  the  creditors. — 
Act  of  Sederunt,  14th  December  1805,  s.  4. — 2d  June  1797,  Hog  against  Maclellan. 
The  utmost^  therefore,  that  could  have  been  gained  was  10  per  cent  on  the  debt,  or  on 
the  goods  poinded. 

[123]  Argument  for  the  pursuer. 

Where  a  messenger  neglects  to  perform  his  duty,  he  and  his  cautioners  are  liable  for 
the  debt  to  the  employer,  and  must  seek  their  relief  from  the  debtor,  whom,  from 
negligence,  corruption,  or  mercy,  the  messenger  may  have  spared.  Between  the 
messenger  and  the  cautioners  no  distinction  is  recognised,  in  so  far  as  relates  to  the 
daim  of  the  employer. — December  3,  1756,  Aitkinson  against  Macbean. — Kavnv&^B  Sel. 
Dec  Did,  voL  iv.  p.  2.  That  the  poinding  would  have  been  ineffectual,  it  is  impossible 
to  say  with  certainty.  If  notice  of  the  doors  being  shut  had  been  given  to  the  employer, 
letters  of  open  doors  might  have  been  obtained ;  and  the  friends  of  the  debtor  might 
have  come  forward  in  this  instance,  as  they  did  in  the  case  with  the  Crown.  After  the 
settlement  between  the  Crown  and  the  cautioners,  there  was  room  for  an  execution  of 
the  poinding ;  for  it  is  not  pretended  that  an  assignation  of  the  writ  of  extent,  in  favour 
of  liie  cautioners,  was  either  made  or  competent  There  was  therefore  no  absolute 
impossibility  to  execute  the  poinding ;  and  the  debtor's  effects  were  not  sequestrated  till 
sixty-five  days  after  the  5th  of  August,  when  the  poinding  might  have  been  executed. 

Lfrrd  Craig  observed.  That  he  considered  the  liability  of  the  cautioner  to  be  the 
same  as  that  of  the  messenger  in  questions  with  the  employer.  In  the  present  case, 
the  messenger  was  clearly  liable  for  the  whole  debt;  and  no  distinction  could  be 
entertained  between  him  and  his  cautioner.  It  was  very  inexpedient  to  permit  an 
investigation  into  the  amount  of  the  damage  sustained,  on  account  of  the  great 
uncertainty  which  attended  such  inquiries ;  and  it  was  very  difficult  to  imagine  a  case, 
in  which  there  did  not  exist  a  possibility  of  the  debt  being  recovered  from  the  execution 
of  the  poinding,  either  by  attaching  the  goods,  or  by  the  interposition  of  the  debtor's 
friends.  Where  there  occurred  negligence  in  the  execution  of  a  caption,  the  messenger 
was  liable  for  the  whole  debt  for  which  the  diligence  was  issued ;  and  there  was  no 
sufficient  reason  for  applying  a  different  rule  to  the  case  of  negligence  occurring  in  the 
execution  of  the  diligence  of  poinding. 

Lord  Succoth  delivered  an  opinion  to  the  same  purpose. 

The  Lord  President  observed,  The  breach  of  duty  on  the  part  of  the  messenger  is 
clearly  established;  and  there  is  reason  to  believe  that  it  did  not  arise  from  mere 
negligence  or  inattention,  but  was  wilful  and  corrupt,  for  the  purpose  of  protecting  the 
debtor.  Besides  being  himself  liable  to  punishment,  he  and  his  cautioners  are  liable  in 
reparation  to  the  party  injured. 

One  thing  seems  to  be  established,  that  the  creditor,  employer  of  the  messenger,  is 
not  bound  to  prove  the  quantum  of  the  damage.  The  law,  as  a  general  rule,  presumes 
and  holds,  that  the  damage  arising  from  the  non-execution  of  diligence  is  the  amount  of 
the  debt ;  and,  in  the  case  of  [124]  not  executing  a  caption,  this  has  been  repeatedly 
determined.  In  such  cases,  the  amount  of  the  damage  cannot  admit  of  proof,  and, 
therefore,  we  must  necessarily  resort  to  the  legal  rule.  The  only  difficulty  in  this  case 
is,  that^  in  one  view,  the  amount  of  the  damage  might  be  considered  to  be  ascertainable, 
at  least  as  not  exceeding  a  certain  sum.     For,  supposing  the  poinding  to  have  been 
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executed,  so  as  to  cover  tl^e  whole  debt,  it  is  possible,  that  the  poinder  might  haye  been 
obliged  to  restore  the  value  under  the  deduction  of  10  per  cent.  At  the  same  time,  if 
the  poinding  had  been  executed,  is  the  defender  certain  that  it  would  have  Im 
rendered  ineffectual  by  a  sequestration  within  the  time  ?  In  fact,  sequestration  did  nofc 
take  place  till  more  than  60  days  after  the  poinding  might  have  been  executed. 
Although  the  debtor  was  notour  bankrupt,  within  60  days,  what  certainty  was  there, 
that  the  poinding  would  have  been  challenged  within  four  months]  It  would  be 
dangerous  to  relax  from  the  strict  rules  of  law,  with  regard  to  the  liability  of  messengm 
and  their  cautioners.  I  do  not  see  it  made  out,  with  certainty,  that  the  poinding,  if 
executed,  would  not  have  been  effectual.  Still  less  is  it  clear,  that  if  the  messenger  had 
reported  his  reason  for  not  executing  the  diligence,  the  party  might  not  have  operated 
payment,  by  means  of  caption,  or  other  diligence.  If  there  is  any  doubt,  the  safest 
ground  of  decision  to  follow  out  is  to  adhere  to  the  general  rule  of  law. 

On  advising  a  petition  and  answers,  the  Lords  (Dec.  4,  1810)  adhered;  and  (Jan. 
17,  1810)  a  reclaiming  petition  was  refused  without  answers. 

[Of.  M'MUlan  v.  Gray,  2  March  1820  F.C. ;  Amot  v.  Doioiey  2  M.  123.] 


No»  38.        F.C.  N.S.  IL  148.     18  Jan.  1811.     2nd  Div.— Lord  Robertson. 

Patrick  Murison,  Pursuer. — Dcmglas, 

WiLLUM  Gibbon  and  Others,  Defenders. — Corbet  et  Gillies. 

Insurance — Concedlmeni, — ^Two  vessels,  the  "Margarets"  and  "  Hunter,"  sailed  in  com- 
pany from  Arbroath ;  a  captain,  who  landed  there,  mentioned  a  report  he  had  heard, 
that  two  vessels  had  been  taken  by  a  French  privateer  off  the  coast  of  I^orway ;  and 
said,  that  he  thought  if  there  was  any  truth  in  the  story  at  all,  they  were  probahly 
two  of  a  large  convoy,  in  company  with  which  he  had  sailed  himself.  The  report 
gathered  strength ;  and  in  a  few  days  it  was  said  they  were  the  *'  Margarets "  and 
"  Hunter.''  These  vessels  turned  out  to  have  been  taken  half  way  between  Scotland 
and  Norway.  Found  that  the  report  ought  to  have  been  mentioned  to  the  under- 
writers. 

The  pursuer  was  part  owner  of  the  ship  '*  Margarets,"  which  sailed  from  Arbroath 
on  9th  April  1805,  in  company  with  the  "Hunter;"  and  he  had  several  sums  insured 
on  her  previous  to  the  18th  of  May. 

On  that  day,  a  Captain  Bruce,  who  had  sailed  that  spring  from  Arbroath,  with 
convoy,  at  a  different  time  from  the  "  Margarets  "  and  "  Hunter,"  landed  at  Arbroath, 
and  mentioned  to  several  people  there  that  he  had  been  told  by  a  Norwegian  pilot  that 
two  ships  had  been  taken  by  a  French  privateer  off  the  coast  of  Norway,  and  one  of 
them  burnt ;  that  he  doubted  the  truth  of  the  story  altogether ;  but  if  it  were  true,  he 
thought  they  were  the  "  St.  Thomas "  and  "  Jupiter,"  two  of  the  vessels  which  had 
sailed  in  company  with  him. 

After  hearing  this  story,  the  pursuer,  the  same  day,  wrote  his  agents  in  Aberdeen  to 
get  a  further  insurance  effected  upon  the  ship,  which  was  accordingly  taken  by  the 
defenders,  to  the  extent  of  L.250. 

The  report  brought  by  Captain  Bruce  gathered  strength  in  its  progress ;  and  by  the 
time  it  reached  Aberdeen,  it  was  said  that  the  "  Margarets  "  and  "  Hunter "  had  been 
taken. 

It  turned  out  that  these  vessels  had  been  taken  two  days  after  they  sailed,  though 
not  exactly  in  the  situation  described  by  Mr.  Bruce,  and  the  "  Margarets  "  was  burnt. 

[149]  The  defenders  refused  to  settle  for  the  loss,  on  the  ground  of  concealment 

The  pursuer  brought  an  action  before  the  Judge-Admiral ;  and  pleaded, — ^That  the 
report  made  by  Captain  Bruce  pointed  out  two  totally  different  vessels,  and  furnished 
no  just  cause  of  alarm  or  suspicion  that  the  "  Margarets "  had  been  t&keu ;  and  that, 
even  supposing  that  the  intelligence  brought  by  Captain  Bruce  was  the  inductive  cause 
of  the  insurance  being  wished  for  by  the  pursuer,  still  it  was  an  inductive  cause  which 
did  not  vary  the  risk,  in  so  far  as  he  named  two  other  vessels,  and  which  the  unde^ 
writers  could  not  conscientiously  say  would  have  made  them  demand  a  higher  premiam. 
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or  complain  of  its  not  being  communicated  to  them.  That  it  wotdd  be  a  most  compre- 
henuTe  aignment,  indeed,  as  it  would  apply  to  every  ship  which  sailed  that  spring  for 
the  Baltic,  as  well  as  to  the  **  Margarets " ;  and  though,  when  the  report  came  to 
Arbroath,  where  there  are  not  many  vessels  in  the  Baltic  trade,  it  would  affect  only  a 
few  insniances,  yet  if  it  had  come  to  Leith,  the  very  same  reasoning,  which  made  it 
apply  to  the  "  Margarets "  at  Arbroath,  would  have  made  it  to  apply  to  every  one  of 
two  or  three  hundred  vessels  which  had  sailed  that  season  from  Leith,  and  would  have 
rendered  all  the  insurances  upon  them  void  and  null.  And  that  the  case  of  the  "  Da 
Costa "  was  totally  different.  In  so  far  as  the  information  there  given  expressly  bore, 
that  the  vessel  seen  was  very  like  the  ''Da  Costa." 

The  defenders  answered, — ^The  story  told  by  Captain  Bruce  was  most  material  to 
the  risk ;  and  this  is  proved,  in  so  far  as  it  had  an  effect  upon  the  mind  of  the  pursuer 
himself,  who  that  very  day  desired  the  additional  insurance  to  be  effected ;  and  what 
had  an  effect  on  his  mind  in  inducing  him  to  take  this  step,  might  also  have  an  effect 
on  theirs,  and  have  made  them  either  reject  the  policy,  or  at  least  demand  a  higher  rate 
of  insurance. — Millar,  p.  40-178.'— "Da  Costa"  against  Scanderet,  in  Chancery. 
2.  Peere  Williams,  170. — Seaman  v,  Fonneriau,  2.  Strange,  118. — 2.  Marshall, 
348^51. 

The  Judge-Admiral  (10th  July  1807)  "Decerned  in  terms  of  the  libel." 

To  thia  interlocutor  was  subjoined  the  following  note :  "  The  state  of  the  report  as 
it  prevailed,  or  rather  as  it  reached  the  pursuer,  previous  to  sending  off  his  letter 
ordering  insurance,  is  the  material  consideration  in  determining  this  cause,  not  its  state 
at  any  subeequent  period,  or  after  it  had  been  augmented  and  improved  on  its  travels  to 
Dundee." 

On  18th  December  he  adhered  to  the  former  interlocutor ;  and  issued  the  following 
grounds  of  his  opinion :  "  I  remain  of  the  same  opinion,  that  the  rumour,  as  it  reached 
Arbroath  by  the  mouth  of  Captain  Bruce,  was  not  such  as  the  assured  was  bound  to 
disclose.  It  was  simply,  that  two  English  brigs  had  been  taken  on  the  coast  of  Nor- 
[150] -way.  This,  though  it  might  create  some  alarm  in  the  mind  of  the  respondent, 
and  might  thence  be  the  inductive  cause  of  his  wishing  to  be  more  fully  covered,  does 
not  connect  so  directly  or  so  immediately  with  the  vessel  insured,  as  to  vacate  the  policy 
if  not  disclosed." 

A  biU  of  suspension  gainst  these  judgments  having  been  passed,  Lord  Bobertson, 
Ordinary,  pronounced  this  interlocutor  (29th  May  1810) :  "Finds  that  the  charger,  by 
letter  dated  the  18th  day  of  May  1805,  and  forwarded  next  day  to  Messrs.  Fraser  and 
More  insurance-brokers  in  Aberdeen,  desired  them  to  insure  L.250  more  on  the 
"  Margarets  " :  Finds,  that  in  consequence  of  this  order,  the  insurance  in  question  was 
effected:  Finds,  that  the  charger  appears  to  have  made  this  additional  insurance  in 
consequence  of  the  intelligence  brought  to  Arbroath  on  the  18th  May  1805,  when  said 
letter  was  written :  Finds,  that  the  intelligence  which  led  the  charger  to  order  the 
additional  insurance  must^  in  a  question  with  him,  be  considered  as  material  to  the 
risk,  and  that  he  was  guilty  of  undue  concealment  in  not  communicating  that  intelli- 
gence ;  and  that  the  poHcy  is  thereby  rendered  void  and  nuU :  Therefore,  suspends  the 
letters  and  charge  simplieiter ;  but  finds  that  the  suspenders  must  return  the  premium 
of  insurance." 

The  pursuer  petitioned, — and  the  petition  having  been  followed  with  answers,  the 
Court,  18th  January  1811,  adhered. 


No.  40.    F.C.  N.S.  II.  152.     19  Jan.  1811.     2nd  Div.— Lord  Meadowbank. 

James  Andrew,  Pursuer. — Bell. 

ThoMiVs  Morrison,  Defender. — Bollo. 

Taek, — A  tenant,  who  has  voluntarily  erected  fences  upon  his  farm,  must,  at  his 
removal,  either  dear  them  away,  and  leave  the  ground  free  from  incumbrance,  or  put 
them  in  a  stete  of  repair. 

Thomas  Morrison  took  a  lease  of  a  farm  from  Lord  Cassillis,  which  had  been  pos- 
sessed by  James  Andrew.     He  received  from  his  Lordship  an  assignation  to  all  the 
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landlord's  claims  against  the  outgoing  tenant,  who  was  bound  by  his  leaae  "  to  apbold 
his  dikes  and  ditches  upon  the  said  lands  in  a  sufficient  fencible  condition,  to  weed  his 
hedges,  and  clean  his  ditches,  and  to  leave  them  all  in  proper  repair  at  the  expiration  of 
this  tack." 

A  march-dike  had  been  erected,  for  which  an  allowance  was  given  by  the  landloid, 
and  certain  sub-division  fences  has  been  voluntarily  made  by  the  tenant.  These  sob- 
division  fences  (which  were  said  to  be  waUs  by  the  one  party,  and  earthen  dikes  with 
hedges  by  the  other)  had  been  allowed  to  fall  into  disrepair. 

An  action  was  brought  by  the  incoming  tenant  for  a  sum  of  money  sufficient  to  pat 
them  in  repair. 

The  outgoing  tenant  defended  himself  on  the  ground,  that  there  was  no  authority  in 
law  for  forcing  him  to  leave  in  complete  repair  beneficial  erections,  which  had  been 
voluntarily  made  by  him,  and  entirely  at  his  own  expence.  He  had  benefited  the  fum 
by  erecting  and  leaving  them  there,  such  as  they  were,  and  it  would  be  unjust  to  subject 
him  to  further  expence. 

The  incoming  tenant,  on  the  other  hand,  contended,  that  by  the  terms  of  the  lease 
in  this  case,  as  well  as  by  the  common  law,  every  tenant  was  bound  to  leave  whatever 
buildings  or  fences  he  erected  in  a  state  of  repair,  as  otherwise  they  would  rather  be  an 
incumbrance  than  a  benefit  to  the  farm. — Fountainhally  20th  December  1707,  Whites 
against  Sir  J.  Houston. 

[153]  The  Lord  Ordinary  pronounced  an  interlocutor:  "  Finding,  that  at  common  law, 
and  under  the  conditions  of  his  lease,  the  advocator  (Andrew)  is  bound  either  to  remove 
the  fences  he  ultroneously  constructed,  or  leave  them  in  good  order ;  and  that  his  not 
having  removed  them  obliges  him  to  leave  them  in  good  order,  and  defray  the  expence 
necessary  for  that  purpose.''  And  in  a  note,  his  Lordship  added,  "  I  conceive  the 
leaving  fences,  spontaneously  erected,  in  proper  order,  is  an  obligation  on  the  tenant^  at 
common  law,  which  Morrison,  the  incoming  tenant,  was  entitled  to  trust  to.  This 
appears  to  me  to  result  necessarily  from  the  situation  of  the  parties,  and  the  righte  of 
property." 

A  petition  for  Andrew  was  presented  against  this  judgment,  which  was  appointed  to 
be  answered. 

There  was  some  difierence  of  opinion  on  the  Bench,  as  to  whether  the  tenant  was 
foreclosed  of  his  right  to  remove  the  fences,  in  consequence  of  his  not  having  done  it 
before  his  removal  from  the  farm ;  but  they  were  nearly  unanimous  in  thinking  that  he 
had  the  option  either  of  removing  or  repairing  them,  as  he  thought  best,  if  the  landlord 
had  no  objections  to  their  remaining. 

The  interlocutor  of  Court  was  (19th  January  1811),  '*  Adhere  to  the  interlocutor 
complained  of,  under  this  quality,  that  the  sheriff  do  still  allow  to  the  petitioner  the 
option  of  either  removing  the  fences  ultroneously  constructed  by  him,  and  restoring  the 
grounds  to  their  previous  state,  or  leaving  the  fences  in  good  order." 

[Cf.  Thomson  v.  Oliphant,  1  S.  (N.E.)  285 ;  Duke  of  Bucdeuch  v.  TocPs  TVs.,  9  M. 
1016,  1018.] 

No.  41.       F.C.  N.S.  II.  154.     22  Jan.  1811.     1st  Div.— Lord  Bannatyne. 

John  Blair  Miller,  Pursuer. —  William  Erskine, 

William  Douglas,  Defender. — Geo,  Jos.  Bell. 

Society, — A  bill  accepted  by  a  partner  under  the  firm  of  the  society,  not  for  a  company 
debt^  but  for  a  debt  due  by  that  partner  to  the  drawer,  not  sustained  against  the 
society  on  a  charge  for  payment  of  it  given  by  the  drawer. 

John  Blair  Miller,  merchant  in  Dundee,  lent  to  William  Sturrock  and  James  Small 
L.500,  on  their  accepted  bill,  dated  2d  September  1801,  payable  one  day  after  date. 

On  15th  June,  Sturrock  became  bankrupt,  and  John  Blair  Miller  ranked  upon  his 
estate,  and  drew  certain  dividends,  reducing  the  debt  to  L.367,  Os.  7d. 

James  Small  and  William  Douglas  of  Brydgeton  were  (among  others)  partners  of  a 
company  under  the  firm  of  James  Ivory  and  Company.  In  the  articles  of  copartnership 
it  was  stipulated,  1«^,  That  the  firm  of  the  society  should  be  used  by  James  Ivaiy 


F.a  1811,  N.8.  IL  MILLER   V.    DOUGLAS.  425 

alone ;  and,  2dlyy  That  this  James  Ivory  should  not  be  empowered  to  bind  the  Society 
to  any  amount  beyond  L.100,  without  special  authority  from  the  majority  of  partners. 

James  Small  granted  the  following  acceptance  to  John  Blair  Miller  in  the  name  of 
Ivory  and  Company : — 

"£367,  Os,  7d.  sterling.  "  Dundee,  I6th  March  1803. 

"  Six  months  after  date,  please  pay  to  me,  or  order,  at  my  shop  here,  Three  hundred 
and  sixty-seven  pounds,  sevenpence,  value  received  of 

(Signed)  "J.  B.  Miller." 

" To  Messrs.  James  Ivory  ^  Oo.,  Douglastown" 

(Signed)  "  Jambs  Ivory  &  Co." 

A  writing,  holograph  of  John  Blair  Miller,  was  recovered,  giving  an  account  of  the 
transaction  in  the  following  terms : — "  J.  B.  Miller  lent  Messrs.  Sturrock  and  James 
Small,  on  their  conjunct  acceptance,  dated  2d  December  1801,  at  1  d.  d.  L.500,  on 
which  he  received  a  dividend  from  the  trustee  on  Mr.  Sturrock's  estate,  16th  June 
1803 ;  and  Mr.  Small  had*  promised  that  against  that  time  he  would  pay  the  whole. 
He  then  said  this  was  put  out  of  his  power  by  the  want  of  command  of  a  considerable 
8um  he  had  advanced  for  the  concern  [156]  of  the  petitioners  James  Ivory  and  Com- 
pany (of  which  he  was  the  managing  partner) ;  but  that  for  the  further  security  of  J. 
B.  Miller,  he  would  grant  him  the  acceptance  of  Ivory  and  Company,  to  be  due  in  three 
months,  for  the  balance  of  the  principal  sum  owing  him  on  the  above-mentioned  con- 
junct acceptance,  and  interest,  amounting  in  all  to  L.367,  7d.  for  which  J.  B.  Miller 
claims  to  be  ranked  as  Messrs.  James  Ivory  and  Company's  creditors,  less  a  dividend  of 
L.29,  11a  3d.  from  William  Sturrock's  estate,  16th  December  1803." 

Ivory  and  Company  became  bankrupt ;  and  the  drawer  charged  William  Douglas, 
who  was  the  only  solvent  partner,  for  payment  of  the  bill. 

William  Douglas  pursued  a  suspension  of  the  charge ;  and  the  interlocutor  of  the 
Lord  Ordinary  thereon  (16th  June  1810)  was — *' Finds  that  the  bill  charged  on,  accepted 
under  the  firm  of  '  James  Ivory  and  Company,'  is  admitted  to  have  been  accepted  by 
James  Small,  not  for  a  debt  of  James  Ivory  and  Company,  but  in  satisfaction  of  a  balance 
doe  to  the  charger  by  himself  individually,  on  a  joint  acceptance  by  him  and  William 
Sturrock,  after  deduction  of  the  sum  which  had  been  drawn  upon  it  from  the  sequestrated 
estate  of  the  other  co-obligant,  William  Sturrock  ;  while,  from  the  terms  of  the  contract 
of  copartnery,  which  gave  the  sole  power  of  adhibiting  the  Company's  firm  to  bills  and 
other  obligations  to  James  Ivory  personally,  and  expressly  declared  that  no  other  partner 
shaU  be  entitled  to  adhibit  the  same,  he  could  not,  unless  authorised  by  a  special  sederunt 
of  the  Company,  while  no  such  authority  is  produced,  or  referred  to,  as  investing  him 
with  such  a  power,  adhibit  the  firm  to  the  bill  in  question ;  suspends  the  letters 
iimplieUeTy  and  decerns." 

The  charger  then  offered  to  prove  that  James  Small  had  been  in  the  practice  of 
accepting  bilk  under  the  Company's  firm ;  that  the  terms  of  the  copartnery  had  not 
been  observed  by  the  partners,  either  with  respect  to  the  restriction  of  the  partners  who 
should  use  the  firm,  or  with  respect  to  the  amount  for  which  it  should  be  used,  without 
the  permission  of  the  majority ;  and  that  bills  thus  accepted  had  been  uniformly  paid 
by  the  Company. 

The  Lord  Ordinary  (6th  July  1810)  refused  this  offer  of  proof,  and  adhered  to  the 
former  interlocutor,  "  being  satisfied,  that  if  the  usage  of  the  Company's  bills  going  into 
the  circle  accepted  by  James  Small  under  the  Company  firm  was  to  be  established,  and 
could  be  held,  with  respect  to  persons  bona  fide  advancing  money,  or  furnishing  goods,  in 
reliance  on  such  acceptances,  to  remove  the  obligation  arising  from  that  condition  of  the 
contract  of  copartnery,  which  confines  the  power  of  adhibiting  the  Company  firm  to 
James  Ivory,  that  there  remain,  in  the  other  circumstances  of  this  case,  sufficient  grounds 
for  the  judgment  pronounced." 

The  chaiger  reclaimed,  and  pleaded, 

[166]  The  obligations  or  restrictions  in  the  contract  of  copartnery,  for  the  purpose 
of  regulating  the  powers  and  interests  of  the  partners  among  themselves,  cannot  affect 
the  public  in  their  transactions  with  the  society ;  and  any  one  who  signs  a  bill,  or  other 
obligation,  by  the  Company's  firm,  obliges  all  the  other  partners. — Erskine,  b.  iii.  tit.  3, 
8.  20. — 14th  June,  1766,  Dewar  against  Miller. — Easfs  Eeports,  vol.  vii.  p.  210,  Shaw 
ageunst  Steele. — BelVs  Bankrupt  Law,  p.  565,  2d  edition.     From  the  nature  of  the 
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transaction  there  is  no  room  for  any  objection  of  mala  fides.  That  the  particular  teima 
of  the  copartnery  were  known  to  the  charger  is  not  proved,  nor  indeed  are  such  pdvate 
stipulations  of  any  importance.  The  charger  took  this  acceptance  on  the  supposttiotL 
that  the  acceptor,  being  in  advance  for  the  Company,  and  a  partner  of  it^  was  entifled 
to  grant  it.  The  distinction  is  well  settled,  that  if  a  creditor  of  one  of  the  partnen 
collude  with  him  to  take  payment  or  security  for  his  individual  debt,  out  of  the  parfale^ 
ship  funds,  knowing  at  the  time  that  it  is  without  the  consent  of  the  other  partner^  it 
is  fraudulent  and  void ;  but  if  taken  bona  fide,  without  such  knowledge  at  the  time,  no 
subsequently  acquired  knowledge  of  this  misconduct  of  the  partner  in  giving  soch 
security  can  disaffirm  the  act.  No  such  collusion  is  established  in  the  present  case :  and 
if  the  charger  had  been  aware,  at  the  time,  that  James  Small  had  no  authority  to  nae 
the  firm,  he  might  have  obtained  some  other  security  for  his  debt. 

The  suspender  pleaded, 

The  general  principle  of  law  is  not  disputed,  that  a  partner,  notwithstanding  any 
restrictions  in  the  contract  of  copartnery,  may  effectually  biiyl  all  the  partners  in  tran- 
sactions in  the  usual  course  of  trade.  The  liability  of  all  the  partners  for  acceptances 
which,  although  granted  by  a  restricted  partner,  yet  may  be  reasonably  supposed  to 
occur  in  the  ordinary  dealings  of  the  Company,  is  admitted.  But,  in  the  present 
instance,  the  transaction  was,  from  its  very  nature,  out  of  the  ordinary  course  of  dealing ; 
the  acceptance  was  for  an  individual  debt  of  the  partner ;  and  all  this  was  known  to  the 
charger.  Independent  of  any  stipulations  and  restrictions  in  the  contract,  a  partner  is 
not  entitled  to  grant  the  acceptance  of  the  Company  for  his  individual  debt;  and  no  one 
is  entitled  bona  fide  to  take  it.  Whatever  may  be  the  case  with  subsequent  indoreeea^ 
there  never  can  be  any  ignorance  in  the  case  of  the  creditor  of  the  individual  partner 
drawing  the  bill  for  his  debt,  to  which  the  acceptance  under  the  Company  firm  is 
adhibited.  The  charger  was  bound  to  inquire,  whether  James  Small  was  in  advance  for 
the  Company ;  and  if  due  inquiry  had  been  made,  he  would  have  learned  that  James 
Small  was  not  entitled  to  use  the  Company  firm  at  all.  These  principles  are  confirmed 
by  many  authorities. — JEast,  I.  p.  53,  Hope  versus  Cust. — East^  I.  p.  48,  Sheriff  versus 
Wilks. — Urskine^  b.  iii.  tit.  3,  s.  20. — [Lumsden  against  Gordon, 
1728.— 15th  June  1791,  Canal  Company  against  M*Alpine.— 2d  July  1794,  Stein 
against  Calder. — M*Nair  and  Company,  1803. — Bowie  against 

Blackwood  and  Company,  1805. — Cases  not  collected.] 

[167]  Lord  Oraig  observed.  That  no  doubt  the  social  contract  in  the  present  case 
imposed  certain  restrictions  and  limitations  on  the  use  of  the  firm ;  and  any  violation  of 
these,  by  any  of  the  partners,  was  a  fraud  against  the  other  partners  to  the  contract 
But  such  restrictions  were  not  effectual  against  third  parties  contracting  bona  fide  with 
the  partners  in  the  usual  and  reasonable  course  of  trade.  In  the  circumstances  of  this 
case,  however,  the  charger  was  not  in  a  situation  to  plead  upon  these  general  principles. 
But  the  interlocutor,  although  well  founded  in  the  circumstances  of  this  case,  was  not 
in  its  terms  sufficiently  qualified  to  save  the  law ;  and,  in  so  far  as  it  might  import  any 
infringement  of  these  great  and  general  principles,  it  ought,  to  this  extent,  to  be  altered. 

Lard  Hermand  observed.  That  where  a  party  transacted  with  the  partner  of  a  com- 
pany privato  nomine  avowedly,  and  took  a  company  bill  for  a  debt  due  by  such  partner 
individually,  this  was  a  transaction  which,  in  a  question  with  the  creditor,  could  not 
bind  the  Company.  The  point  had  been  many  times  decided;  and  the  hologn^h 
writing  of  the  charger  proved  his  perfect  knowledge  of  the  nature  of  the  transaction. 

Lord  Armadale  observed,  It  is  a  principle  well  established,  both  here  and  in 
England,  that  limitations  upon  the  use  of  the  firm,  in  a  contract  of  copartnery,  are  of  no 
force  against  third  parties  in  bona  fide  transactions.  But  a  partner  is  not  entitled  to 
grant,  and  a  creditor  is  not  safe  to  receive,  a  bill  accepted  under  the  Company  firm  for  a 
private  debt  due  by  the  individual  partner.  In  the  present  case  there  was  clear  evidence 
that  the  nature  of  the  transaction  was  well  known  to  the  party  who  received  the  bill, 
and  who  charged  for  payment  of  it. 

The  Lord  President  observed,  that  the  clauses  in  the  contract  of  coparineij) 
restricting  the  use  of  the  firm  to  one  of  the  partners,  and  limiting  the  extent,  to  vhicli 
it  mi^ht  be  used  by  him,  to  L.100,  were  of  no  effect  against  third  parties,  who  are  not 
bound  to  know,  and  have  no  opportunity  of  knowing,  these  private  r^ulations  among 
the  partners.  This  general  principle  of  law  was  quite  clear,  and  could  not  be  disputed. 
The  bill,  in  the  present  case,  had  been  accepted  under  the  Company  firm ;  and  the 
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secnritj  of  the  Company  had  been  thus  pledged  for  a  debt  due  by  an  individual  partner, 
and  for  a  debt  which  was  long  past  due,  and  in  which  one  of  the  original  debtors  had 
become  bankrupt.  The  Company  was  in  fact  substituted  in  place  of  one  of  th^original 
vod  bankrupt  obligants.  By  the  partner  himself  this  was  a  gross  fraud.  The  nature  of 
the  debt,  for  the  security  of  which  the  Company's  name  was  pledged,  and  the  circum- 
stances attending  it,  were  all  known  to  the  charger,  and  were  in  themselyes  of  a  very 
suspicious  nature.  He  was  told,  no  doubt,  that  James  Small  was  in  advance  for  the 
Company ;  but  of  this  there  was  no  evidence,  except  the  assertion  of  Small,  which  was 
not  sufficient.  It  was  the  duty  of  the  charger  to  have  consulted  the  acting  partners ; 
and,  without  notice  to  them,  he  was  not  in  safety  to  take  thJe  bilL  In  these  circum- 
stances, the  charger  did  not  come  within  the  general  principles  of  law. 

The  interlocutor  of  the  Court  (22d  January  1811)  was,— **  Refuse  [158]  the 
desire  of  the  petition,  and  adhere  to  the  Lord  Ordinary's  interlocutor  dated  the  6th  of 
July  last"  

No.  42.  F.C.  N.S.  IL  158.     23  Jan.  1811.     (Teinda.) 

Eeverend  Gborge  Allan,  Pursuer. — James  Gordon. 
King's  College  of  Aberdeen,  Defenders.  —Ro.  Hamilton. 

Teinds — Augmentation. — A  considerable  provision  of  land  having  been  mortified  for  the 
support  of  the  minister  of  a  parish,  it  was  found,  that  although  not  thereby  barred 
from  pursuing  an  ordinary  process  of  augmentation,  yet  the  incumbent  was  bound  to 
shew  that  he  was  not  suitably  provided ;  and  it  appearing  that  the  rent  of  the 
mortified  lands  was  a  suitable  provision,  an  augmentation  from  the  teinds  of  the 
parish  was,  in  the  circumstances  of  the  case,  refused. 

In  the  year  1663,  George  Davidson  of  Pittans,  and  other  individuals,  built  a  church 
on  the  lands  of  Newhills,  and  mortified  certain  lands,  to  the  extent  of  500  acres,  situated 
about  three  or  four  miles  from  the  present  town  of  Aberdeen,  for  the  support  of  the 
minister  who  should  officiate  therein.  The  original  deed  of  mortification  was  not 
pioduoed,  and  was  alleged  to  be  lost ;  so  that  the  precise  date  of  it  did  not  appear. 

The  heirs  of  these  pious  persons  had  not  fulfilled  their  intentions ;  for,  from  an  index 
to  the  teind  record,  it  appears  that  Patrick,  Bishop  of  Aberdeen  (21st  February  1666), 
had  pursued  an  action  against  the  said  heirs  to  implement  the  intentions  of  their  prede- 
oesson.  The  proceedings  are  noticed  in  the  following  terms : — Patrick  Bishop  of 
Aberdeen^  for  himself,  and  as  haoing  interest  in  the  oversight  in  matters  ecclesiastical 
within  his  diocese,  wherein  the  well  and  benefit  of  the  parishioners  and  kirkes  therein  is 
eoneemed,  pursues  a  summons,  mentioning,  That  where  umquhile  George  Davidson  of 
Petiins  caused  build  a  kirk  upon  the  lands  of  Newhills,  and  Tie  and  sundry  others  did 
mortify  towards  the  stipends  thereof,  and  thai  it  is  not  established  yet,  nor  erected: 
Therefore,  he  pursues  the  representatives  of  the  mortifiers,  and  others,  for  payment  of  the 
etan  mortified.  The  Lords  erects  the  said  kirk  in  a  new  parish,  and  modifies  a  [169] 
tiipend  thereto  ;  and  disjoins  severed  lands  from  the  parish  of  St.  Machar,  amd  annexes 
them  thereto  ;  and  ordains  the  inhabitants  to  repair  to  it  so  soon  as  a  minister  shall  be 
legally  settled  there  ;  because  the  bishop  declared  a  great  necessity  of  the  said  execution  ; 
and  as  to  the  dismembraUon,  reservand  to  the  town  and  College  of  Aberdeen,  and  others 
having  int&rest,  all  their  lawful  defences. 

It  appeared  that,  in  the  year  1705,  the  members  of  King's  College,  Aberdeen,  the 
titulars  of  the  parish  of  Newhills,  granted  to  the  minister  a  relief  and  discharge  of  the 
teind  duty  payable  by  the  mortified  lands,  on  account  of  the  smallness  of  the  rental,  and 
its  inadequacy  to  support  the  benefice. 

In  the  year  1724  an  augmentation  was  granted  out  of  the  teinds  of  the  parish, 
making  the  benefice  (including  the  mortification)  at  that  time  amount  to  800  merk,  with 
40  merk  of  communion  elements.  From  that  period  no  demand  had  been  made  for  an 
augmentation  from  the  teinds. 

In  the  year  1809,  the  Rev.  George  Allan,  the  incumbent,  pursued  an  ordinary 
process  of  augmentation ;  and  it  was  admitted  in  the  summons,  that  the  rent  of  the 
mortified  lands  amounted  to  L.166,  18s.  In  the  course  of  the  action,  it  appeared  that 
by  the  year  1823  the  rent  would  be  L.200  per  annum,  besides  certain  kain  and  small 
services,  and  the  rent  of  about  10  acres  in  the  natural  possession  of  the  minister. 
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The  members  of  King's  College  of  Aberdeen,  the  titulars  of  the  teinds  of  the  pansh 
of  Newhills,  opposed  the  augmentation. 

The^parties  disputed  upon  the  fact^  whether  the  parish  of  Newhills  was  a  sepaiate 
parish  from  Old  Machar,  and  had  ever  been  regularly  disjoined  from  it^  and  whether  the 
kirk  was  not  a  Chapel  of  Ease ;  and,  therefore,  a  benefice  having  no  claim  upon  the 
teinds.  But  the  Court  were  satisfied  that  there  was  good  evidence  of  the  disjunctioD, 
and  new  erection  of  the  parish  of  Newhills. 

On  the  point  whether,  and  to  what  extent^  the  mortification  could  be  taken  into 
consideration  in  determining  the  amount  of  the  augmentation. 

The  defenders  maintained^  That  in  awarding  the  augmentation,  the  amount  of  the 
mortified  lands  must  be  taken  into  account.  The  present  rent  of  them  was  a  sufficient 
and  decent  maintenance  for  the  incumbent;  and  the  teinds  were  only  liable  to  this 
effect.  From  their  vicinity  to  Aberdeen,  and  their  extent^  the  mortified  lands  would 
soon  render  the  benefice  more  affluent  than  was  consistent  with  the  policy  of  the 
Church  of  Scotland,  and  the  present  rent  of  them  was  a  suitable  provision.  Besides, 
the  mortification  being  of  the  same  date  with  the  disjunction,  it  was  probable  that  the 
disjunction  would  not  have  taken  place  if  the  mortification  had  not  been  made ;  and  that 
the  mortification  was  intended  as  a  relief  to  the  teinds. 

The  pursuer  maintained^  That  the  mortified  lands  could  not  be  taken  into  aooounl 
in  awarding  the  augmentation.  The  mortification  must  be  presumed  to  have  been  made 
not  for  the  benefit  and  relief  of  the  heritors,  but  for  the  advantage  of  the  incumbent, 
and  for  the  enrichment  of  the  benefice  alone.  The  incumbent  was  by  law  entitled  to  s 
suitable  provision  out  of  the '  teinds.  The  lands  were  held  under  this  burden.  The 
in-  [160]  -cumbent  was  entitled  to  the  provision  established  by  law,  besides  what  the 
bounty  of  individuals  might  bestow.  It  might  as  well  be  maintained,  that  the  private 
fortune  of  an  incumbent  should  be  admitted  as  a  temporary  relief  to  the  heritors,  during 
his  incumbency,  from  an  augmentation,  as  that  a  mortification  should  be  admitted  as  a 
perpetual  relief. 

Lord  Robertson  observed^ — ^That  there  was  most  satisfactory  evidence  (which  had 
npt  been  noticed  by  either  of  the  parties)  that  the  lands  of  Newhills  and  others  had 
been  disjoined  from  the  parish  of  Old  Machar,  and  erected  into  a  new  and  separate 
parish;  and  this  evidence  was  the  decree  of  the  High  Commission,  of  date  26th 
February  1666 ;  the  note  of  which,  as  already  quoted^  his  Lordship  read,  taken  from  an 
index  of  the  teind  records. 

That  every  parochial  minister  had  a  claim  on  the  teinds  of  his  parish  for  a  suitaUe 
and  competent  stipend.  In  the  ordinary  case  where  land  or  money  was  mortified  to 
the  minister  of  a  parish,  the  law  would  presume  it  to  have  been  intended  for  the  benefit 
of  the  minister,  and  not  to  relieve  the  heritors  or  the  titulars  of  the  teinds  from  a 
payment  to  which  they  are  by  law  liable.  When  such  a  mortification  was  inoon8ide^ 
able,  and  was  given  to  the  minister  of  an  existing  parish,  the  Court  would  probably  be 
disposed  to  lay  it  entirely  out  of  view,  and  to  give  a  suitable  augmentation  out  of  the 
teinds.  But  in  this  case  the  mortification  was  very  considerable,  and  fully  sufficient  for 
the  maintenance  of  the  minister  at  the  time.  It  was  given,  not  to  the  minister  of  an 
existing  parish,  but  a  new  parish  had  been  erected,  in  consequence  of  a  mortification 
having  been  made  sufficient  for  the  endowment  of  the  minister ;  and  although  there 
was  nothing  to  warrant  the  opinion  that  the  teinds  of  the  new  parish  were  in  no  event 
to  be  liable  for  any  part  of  the  minister's  stipend,  however  inadequate  the  mortified 
fund  might  prove,  yet  his  Lordship  thought  that,  in  the  circumstances  of  this  case,  the 
teinds  were  liable  only  gubsidiariey  in  so  far  as  the  mortified  fund  was  not  sufficient  to 
afibrd  a  suitable  stipend  to  the  minister.  His  Lordship,  therefore,  was  for  sustaining 
the  pursuer's  title  to  insist  in  the  ordinary  process  of  augmentation ;  but  was  of  opinion 
that  it  lay  on  him  to  show  that  he  was  not  already  sufficiently  provided. 

The  other  Judges  delivered  opinions  to  the  same  purpose. 

And  the  interlocutor  of  the  Court  was, — (23d  May  1810)  ''  Sustain  action  at  the 
pursuer's  instance  as  competent,  in  respect  that  Newhills  is  a  distinct  parish;  and 
appoint  parties  to  be  ready  to  debate  on  the  grounds  and  reasons  of  augmentation." 

And  (23d  January  1811)  the  interlocutor  was, — "Dismiss  the  process,  and  assoilzie 
the  defenders." 

[Cf.  StetvaH  v.  Lord  GUrdyon  796,  798.] 
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No.  43.        F.C.  N.S.  II.  161.     24  Jan.  1811.     let  Div.— Lord  Armadale. 

Alexander  Gordon  and  Others,  Pursuers. — Moncrieff, 

William  Gordon  of  Ellon,  Defender. — Bo.  Craigie. 

Tailzie, — An  heir  of  tailzie  in  possession,  is  not  entitled  to  poll  down  the  mansion-house 
of  the  tailzied  estate,  for  the  purpose  of  selling  the  materials  thereof.^ 

The  Earl  of  Aberdeen  executed  a  strict  entail  of  the  barony  of  Ellon,  containing  a 
Yuiety  of  lands,  and  the  mansion-house  called  Ellon  Castle,  in  favour  of  the  Honourable 

^  The  following  case  was  omitted  at  its  proper  place : — 

F.C.  N.S.  11.  161.     12  Dec.  1810. 

Dame  Maroarrt  Agnew,  Pursuer. — Oranstoun, 

Sir  Andrew  Agnew,  Baronet,  Defender. — 2>.  Macfarlave, 

Tailzie, — The  heirs  of  tailzie  being  allowed  to  grant  liferent  infeftments  to  their  wives, 
by  way  of  locality,  of  such  parts  and  portions  of  the  estate  as  should  not  exceed,  in 
yearly  rent,  L.150 ;  the  value  of  the  huids  at  the  date  of  the  infeftment  was  the  rule, 
although  the  lands  contained  in  the  infeftment  did,  on  the  devolution  of  the  jointure, 
exceed  in  yearly  rent  the  sum  of  L.150  sterling. 

By  the  entail  of  the  estate  of  Lochnaw,  it  is  declared,  ^'  That  the  heirs-male  general, 
&c  of  tailzie  shall  have  full  power  and  liberty,  notwithstanding  of  the  premises,  to  grant 
liferent  infeftments  to  their  wives  and  husbands,  and  to  the  wives  and  husbands  of  the 
immediate  or  next  substitute,  and  nearest  apparent  heir  in  the  succession,  by  way  of 
locality  allenarly,  in  lieu  of  their  terCe  or  courtesy  (from  which  they  are  hereby  ex- 
pieflsly  debarred  and  excluded),  of  such  parts  and  portions  of  the  said  lands  and  estate 
as  shall  not  exceed,  in  yearly  rent,  the  sum  of  L.150  sterling  money,  kains  and  carriages 
included,  counting  the  victual  rent  at  L.12  per  chalder,  excepting  always  from  the  said 
liferent  infeftments  the  mansion-house,  offices,  gardens,  and  mains  of  Lochnaw,  the  lands 
of  Garechren,  &c.  which  are  nowise  to  be  given  off  in  liferent  to  wives  or  husbands, 
hat  shall  remain  to  heirs  of  entail ;  and  providing  that  if  two  or  three  liferents  shall 
concnr  at  once  to  the  wives  and  husbands  of  the  said  heirs,  then,  and  in  that  case,  the 
second  liferent,  during  the  subsistence  of  the  first,  is  and  shall  be  restricted  to  such  parts 
and  portions  of  the  said  lands  and  estate  (excepting  as  aforesaid)  as  shall  not  in  yearly 
rent  exceed  the  sum  of  L.  100  sterling,  including  kains  and  carriages,  and  computing  the 
victual  rent  as  aforesaid;  and  in  case  of  a  third  liferent,  the  same  is  and  shall  be 
restricted  to  such  parts  and  portions  of  the  said  lands  and  estate,  excepting  as  aforesaid, 
as  shall  not  exceed,  in  yearly  rent,  the  sum  of  L.50  sterling,  including  kains,  and  com- 
puting rent  as  aforesaid,  without  prejudice  nevertheless  to  the  second  and  third  life- 
renters,  upon  the  failure  and  expiry  of  those  preceding,  to  rise  to  and  enjoy  a  greater 
liferent,  according  to  the  rate  above  established ;  and  which  liferents  may  be  granted  by 
the  said  heirs  of  entail  to  their  husbands  and  wives,  free  of  all  ministers'  stipends, 
but  shall  be  liable  to  cess,  stents,  feu  and  blench  duties,  and  all  other  public  burdens, 
&c  &C.  &c" 

Sir  Stair  Agnew  made  a  second  marriage  with  Miss  M.  Naesmith  in  April  1775, 
and  upon  that  occasion  entered  into  an  antenuptial  contract  of  marriage.  By  that  con- 
tract he  bound  and  obliged  "  himself,  and  his  heirs  of  tailzie  and  provision  succeeding 
to  him  in  the  said  lands  and  estate  of  Lochnaw,  duly  and  validly  to  infef t  and  seize  the 
said  Mrs.  Margaret  Naesmith  in  liferent,  during  all  the  days  of  her  lifetime,  and  that 
with  and  under  the  conditions,  provisions,  and  restrictions  after  mentioned,  in  aU  and 
haiU  the  following  parts  and  portions  of  the  said  estate  of  Lochnaw,  viz.  all  and  haill 
the  lands  of  Dunlinny,  &c.  &c  &c.  But  providing  and  declaring  always,  as  it  is  here- 
by expressly  provided  and  declared,  that  whereas  by  the  foresaid  entail  of  the  estate  of 
Lochnaw,  the  said  Sir  Stair  Agnew,  and  the  other  heirs  of  entail,  are  only  empowered 
to  grant  liferent  infeftments  to  their  wives  in  lieu  of  their  terce  (from  which  they  are 
thereby  expressly  debarred  and  excluded),  of  such  parts  and  portions  of  the  said  lands 
and  estate  as  shall  not  exceed,  in  yearly  rent,  the  sum  of  L.150  sterling,  kains  and 
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William  Grordon,  his  second  son,  and  other  substitutes,  of  whom  Alexander  Gordon  was 
one.  The  deed  contained  a  long  enumeration  of  lands,  together  with  "  the  town  and 
fortalice  of  Ardgight,  now  called  Ellon  Castle,  yards  and  orchards  thereof."  The  claose 
prohibitory  was  in  the  following  terms  :  [162]  **  That  it  shall  not  be  in  the  power  of  the 

carriages  included,  counting  the  victual  rent  at  L.12  per  chalder,  &c.  &c. :  Therefore,  in 
case  it  shall  be  found  that  the  present  yearly  rent  of  the  lands  above  mentioned  does 
exceed  the  sum  of  LI  50  sterling,  then  the  said  liferent  shall  be,  and  is  hereby  restricted 
to  as  much  of  the  said  lands  as  presently  pay  L.150  sterling  of  yearly  rent^  including 
and  burdened,  as  said  is,  in  terms  of  the  said  entail.'' 

It  was  by  au  after  clause  in  the  contract  provided,  "  That  the  provisions  above  men- 
tioned, conceived  in  favour  of  the  said  Mrs.  Margaret  Naesmith,  and  the  children  of  t^e 
intended  marriage,  shall  be  always  interpreted  in.  a  strict  conformity  to  the  restrictions, 
and  limitations,  and  powers,  and  faculties  contained  in  the  said  entail,  and  shall  subsist 
only  to  the  extent  the  said  Sir  S.  Agnew  has  thereby  power  to  burden  the  said  estate, 
and  no  farther." 

Upon  this  contract  Lady  Agnew  was  duly  infeft,  and  her  infeftment  recorded. 

Sir  Stair  Agnew  died  in  1810,  and  was  succeeded  by  his  grandson  Sir  Andrew,  at 
that  time  a  minor. 

At  the  date  of  the  contract  of  marriage,  and  infeftment  thereon,  the  locality  lands 
were  in  yearly  value  about  L.150  sterling.  But  at  the  death  of  Sir  Stair  Agnew  tbey 
had  risen  to  about  L.1000  of  yearly  value.  A  doubt  being  entertained  whether  Uie 
value  of  the  locality  lands  was  to  be  taken  at  the  date  of  the  contract,  or  of  the 
jointure  taking  effect,  a  multiplepoinding  in  name  of  the  tenants  was  raised  to  try  the 
question. 

The  case  was  reported  to  the  Court  on  informations. 

Sir  Andrew  Agnew  and  his  curators  pleaded,* 

It  is  not  disputed  that  in  the  case  of  an  ordinary  locality  the  widow  is  entitled  to 
the  benefit  of  every  rise  in  the  value  of  the  locality  lands,  and  is  equally  liable  to  a  fall 
in  their  value.  But  the  present  question  depends  merely  on  the  construction  of  a  clause 
in  a  deed  of  entail,  authorising  a  particular  act  on  the  part  of  the  heir.  This,  then,  be- 
ing merely  a  question  of  interpretation,  the  will  of  the  party  must  be  the  rule  of  dedsion. 
Now  here  there  is  no  reason  to  suppose  that  the  entailer  meant  to  grant  to  the  widow 
more  than  a  provision  of  LI 50  for  her  life,  though  he  preferred  doing  it  by  way  of 
locality,  which  might  be  done  for  various  reasons.  He  might  wish  to  render  her  as  in- 
dependent as  possible  of  his  heir,  but  without,  at  the  same  time,  making  her  either  have 
too  much  or  too  little  from  the  rise  or  fall  of  the  rents  after  her  widowhood  commenced. 
But  this  was  very  different  from  leaving  it  in  the  power  of  the  husband  to  extend  or 
diminish  the  widow's  provision,  should  either  the  heir  or  the  widow  offend  him,  by 
making  the  commencement  instead  of  the  dissolution  of  the  marriage,  or  vice  versOi  the 
period  at  which  the  lands  are  to  be  estimated. 

But  farther,  it  is  expressly  declared,  that  the  localities  provided  to  wives  or  husbands 
by  the  different  heirs,  shall  be  in  lieu  of  their  terce  or  courtesy.  Now,  it  is  well  known, 
that  the  amount  of  the  terce  is  not  estimated  till  the  death  of  the  husband ;  and  it  is 
plain,  that  the  value  of  the  locality,  which  is  to  supersede  the  former  right,  must  josi  be 
estimated  as  at  the  time  when  the  former  right  would  have  taken  effect. 

It  is  also  quite  plain,  that  had  the  locality  lands,  from  any  cause,  fallen  in  value 
during  the  lifetime  of  the  husband,  he  would  have  been  entitled  to  have  added  other 
lands  to  the  locality,  to  make  up  the  locality  to  the  sum  allowed  by  the  taillie.  If  so, 
then  it  is  surely  inconsistent  with  justice  that  he  should  not  benefit  by  the  rise  in  the 
value  of  land,  and  thus  that  every  contingency  should  be  to  the  advantage  of  the  widow, 
and  to  the  disadvantage  of  the  heir,  reversing  the  general  and  acknowledged  maxim, 
cujits  est  commodum  ejus  debet  esse  incommodum.  All  this  would  be  completely  avoided 
by  fixing  the  dissolution  of  the  marriage  as  the  period  at  which  the  value  of  the  locality 
was  to  be  estimated. 

This  question,  indeed,  occurred  in  the  case  of  the  Countess  of  Olencaim  against  Mr. 
Cunningham  Graham  of  Gartmore,  January  26,  1804,  where  it  was  found  that  the  valne 
of  lands  left  in  locality  to  the  widow,  was  to  be  estimated  as  at  the  husband's  death ; 
and  the  decision  was  affirmed  by  the  House  of  Peers, 
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said  Mr.  William  Grordon,  or  of  any  of  the  heirs  of  tailzie  above  mentioned,  to  sell, 
alienate,  or  [163]  impignorate,  or  dispone  the  lands,  baronies,  and  estates  above  men- 
tioned, or  any  part  thereof,  either  irredeemably  or  under  reversion,  or  [164]  to  burden 
the  same,  in  whole  or  in  part,  with  debts  or  sums  of  money,  infeftments  of  annual  rent, 
or  with  any  other  security,  servitude,  or  burden  whatever." 

Dame  Margaret  Agnew  pleaded, 

If  the  decision  of  this  question  were  to  depend  upon  the  will  and  intention  of  Sir 
Stair  Agnew  in  favour  of  his  widow,  there  is  not  the  smallest  reason  to  doubt  that  he 
meant  to  give  her  all  the  benefit  of  a  rise  in  the  value  of  the  locality  lands.  The  terms 
of  the  contract  bear  most  distinctly  an  obligation  de  presenti.  The  locality  is  created  in 
the  widow's  favour,  not  as  the  widow,  but  as  the  wife,  of  Sir  Stair ;  and,  indeed,  every 
dauae  to  bo  found  in  mortis  causa  deeds  is  most  anxiously  and  carefully  avoided.  The 
meaning,  then,  of  parties  clearly  was,  that  the  locality  should  take  effect  immediately, 
without  impairing  the  husband  of  th^jus  mariU,  or  taking  from  him  the  administration 
of  these  lands,  as  if  they  had  been  a  separate  estate  in  the  person  of  the  wife. 

If,  then,  there  is  no  doubt  as  to  the  intention  of  Sir  Stair  Agnew  in  exercising  his 
powers  under  the  entail,  the  only  question  is.  What  these  powers  were  ?  And,  with 
r^ard  to  these,  the  case  stands  without  a  single  difficulty.  It  is  undeniable  that  an  heir 
of  entail  is  entitled  to  do  every  thing  against  which  there  is  no  prohibition  in  the  entail ; 
and,  more,  he  is  entitled  to  do  that  which  the  entail  directly  authorises.  Now,  the 
woids  of  the  entail  are  clear  and  precise  ;  and  from  them  there  cannot  be  a  doubt  that 
the  heir  in  possession  was  authorised  to  grant  a  locality  to  his  wife  of  this  their  yearly 
value  of  L.150  sterling,  which  was  immediately  to  vest  in  her  with  every  benefit 
attached  to  it.  Nor  does  it  in  the  least  avail,  that  the  locality  lands  are  declared  to  be 
in  lieu  of  the  terce,  as  restricting  the  estimate  of  their  value  to  the  time  when  the  terce 
became  due.  Any  argument  of  this  kind  originates  in  an  entire  mistake.  It  is,  no 
doubt,  true  that  the  terce  opens  only  at  the  dissolution  of  the  marriage ;  but  then  it  vests 
immediately  upon  the  marriage  taking  place.  And  so  much  is  this  the  case,  that  though 
the  husband  sell  the  estate,  yet  he  cannot  defeat  the  widow's  right  to  a  third  of  his 
moveables.  Much  stronger  is  the  case  where  the  wife,  in  her  husband's  lifetime,  has 
infefted  her  in  the  locality  lands  ;  for  then  were  he  to  sell  the  estate,  he  could  only  do 
80  under  burden  of  this  locality.  With  regard  to  the  case  of  the  Countess  of  Glencairn, 
it  was  quite  different  from  the  present  one.  There  the  deed  was  purely  of  the  nature  of 
a  settlement  mortis  causa,  and  of  consequence  no  infeftment  ever  took  place :  and, 
besides,  in  that  case,  the  locality  was  allowed  to  extend  to  the  fourth  part  of  the  estate ; 
and  it  could  only  be  ascertained  what  was  the  full  extent  of  the  powers  of  the  heir  of 
entail  under  that  clause  at  the  time  of  his  death,  as  then  could  be  only  known  the  true 
value  of  the  estate. 

The  Lard  President  observed. — Notwithstanding  the  limitations  of  the  entail,  the 
heirs  are  empowered  to  grant  liferent  infeftments  to  their  wives,  by  way  of  locality,  of 
such  parts  and  portions  of  the  said  lands  and  estate  as  shall  not  exceed,  in  yearly  rent, 
the  sum  of  L.150  sterling.  The  question  is,  at  what  time  is  the  rent  of  the  locality 
Unds  to  be  taken  ?  The  plain  and  obvious  answer  is,  the  time  when  the  liferent  and 
infeftment  are  granted.  Any  regulation  as  to  the  power  of  granting  naturally  refers  to 
the  period  of  exercising  the  power.  In  the  present  case,  the  liferent  when  constituted 
was  within  the  power  given  by  the  entail,  the  rent  then  not  exceeding  L.150  a-year.  If 
the  constitution  of  the  liferent  was  valid  at  the  time,  could  it  afterwards  be  evacuated 
by  a  rise  of  rent  9  There  is  no  authority  for  this  in  the  entail.  It  is  not  therein  said, 
that  the  rent  of  the  locality  lands  shall  continue  to  be  under  L.150.  There  is  no 
decision  directly  upon  the  question  ;  that  in  the  case  of  Lady  Glencairn  is  not  in  point. 
But  it  is  one  which  must  frequently  have  occurred,  and  I  believe  it  has  always  been 
settled  in  this  way,  which  is  the  most  favourable  construction  of  the  liferent. 

The  other  Judges  delivered  opinions  to  the  same  effect ;  and  the  interlocutor  of  the 
Court  (12th  December  1810)  was — **  Find  that  Sir  Stair  Agnew  was  entitled,  under  the 
entail,  to  infeft  his  wife  in  locality  lands  to  the  extent  of  L.150  of  yearly  rent  at  the 
date  of  such  provision  ;  and  that  Dame  Margaret  Agnew,  his  vridow,  is  entitled  to  the 
benefit  of  all  subsequent  rise  of  rent  on  the  lands  in  which  she  is  seised  in  virtue  of 
the  said  power  granted  to  the  heirs  of  entail." 


432  GORDON,   &c.   V.   GORDON.  F.C.  im,HjB.a 

William  Gordon  advertised  the  materials  of  the  mansion-house  or  castle  for  sale,  in 
the  following  terms :  '*  Upon  the  30th  day  of  May  next^  and  the  three  following  days, 
there  will  he  sold  hy  public  roup,  upon  the  spot,  the  materiaLs  of  that  noble  mansion 
called  Ellon  Castle.  This  extensive  and  grand  building  consists  of  the  main  body, 
two  wings  and  a  tower,  all  four  storeys  high,  and  of  very  large  dimensions,"  &c 

Alexander  Gordon  and  others,  substitutes  of  entail,  pursued  a  suspension  and  inter- 
dict against  Mr.  Gordon,  to  prohibit  and  interdict  the  sale. 

The  interlocutor  of  the  Lord  Ordinary  (26th  June  1810)  was,  "  Suspends  the  letters 
simplidter,  continues  the  interdict,  and  decerns.'' 

Mr.  William  Gordon  reclaimed,  and  pleaded. 

That  it  was  a  question  of  law  with  respect  to  his  powers  under  the  entail  All  the 
prohibitions  against  alienation  relate  solely  to  the  land,  which  is  the  proper  and  (Hily 
subject  of  the  entail  The  heir  of  entail  has  undoubtedly  the  power  of  removing  any  of 
the  houses  upon  the  estate,  and  there  is  no  reason  to  except  the  mansion-house  from  this 
[165]  power.  The  heir  may  wish  to  change  the  situation  of  the  mansion ;  and  for  this 
purpose  transport  the  materials.  He  may  wish  to  reduce  the  size  of  it.  He  may  allow 
it  to  fall  into  ruins,  and  cannot  be  compelled  to  rebuild  or  maintain  it.*  And  the  right 
at  once  to  take  down  for  profit,  what  he  may  allow  to  be  destroyed  from  negligence, 
comes  within  the  rules  of  prudent  administration,  rather  than  the  prohibitions  against 
alienation.  That  it  injures  the  right  of  the  heir,  is  not  enough  to  bring  it  within  the 
prohibition ;  because  it  is  admitted,  that  he  may  cultivate  the  soil,  work  and  exhaost 
mines  and  minerals,  and  cut  down  growing  timber,  either  judiciously  or  injudicioosly, 
without  controul  or  regard  to  the  interest  of  succeeding  heirs. — 16th  February  1757, 
Hamilton  against  Viscountess  Oxford. — No  prohibitions  being  expressly  directed  against 
this  act,  it  cannot  be  reached  by  implication. 

The  suspenders  answered, 

By  the  terms  of  the  entail,  the  heir  is  prohibited  from  disposing  of  any  portion  of 
the  surface,  in  a  manner  inconsistent  with  the  right  of  the  heirs  of  entail  to  ei^oy  the 
estate  in  their  turn.  The  mansion-house  is  an  inseparable  and  integral  part  of  the 
estate,  and  cannot  be  dilapidated  any  more  than  any  other  part  of  the  subjects  entailed. 
It  is  pars  soli. — Mrskine,  b.  ii.  tit.  3,  s.  4. — Stair,  b.  ii.  tit  3,  s.  75. — If  nothing  else  had 
been  entailed,  but  the  mansion-house  and  ground  on  which  it  stood,  it  is  impossible  to 
hold  that  the  heir  in  possession  would  have  been  entitled  to  take  it  down.  And  it 
does  not  alter  the  principle,  that  extensive  lands  are  also  entailed  along  with  it. 
Burgage  tenements  may  be  tailzied. — 27th  January  1768,  Maclauchlan. — And  the 
entails  of  Queensberry,  Roxburgh,  and  many  others,  are  instances  of  it. — The  decisioii 
11th  August  1754,  Schaw  Stewart,  where  natural  wood  not  fit  for  cutting  was  not 
allowed  to  be  cut  down,  affords  a  principle  by  analogy  for  the  determination  of  this  case. 

The  Lord  President  observed, — The  general  principle  of  the  law  of  Scotland,  on 
which  the  petitioner  founds,  is,  that  restrictions  on  the  use  of  property  are  not  to  be 
extended  by  implication ;  a  principle  which  never  has  been,  and  never  will  be  altered. 
But  although  restrictions  are  not  to  be  created  or  extended  by  implication,  or  presumed 
will,  de  casu  in  casum,  yet,  where  limitations  exist,  these  are  to  be  construed  according 
to  the  usual  and  legal  import  of  the  words.  Upon  this  ground,  a  lease  for  more  than 
the  usual  length  was  construed  as  coming  under  a  prohibition  to  alienate. — Doke  of 
Queensberry  against  Earl  of  Wemyss,  17th  November  1807. 

In  the  entail  in  the  present  case,  there  is  a  prohibition  to  sell,  alienate,  impignonte, 
or  dispone  the  lands,  baronies,  and  estates,  or  any  part  thereof.  The  mansion-honse 
upon  an  entailed  estate,  is  certainly  part  of  the  estate,  and  a  most  essential  part  of  it. 
In  the  present  case,  it  is  mentioned  ^erea^resw^m,  "  the  town  andfortdlice  of  ArdgiM,  wnt 
called  Ellon  Castle"  When  the  petitioner,  therefore,  proposes  to  sell  Ellon  Castle,  either 
in  the  slump,  or  to  all  and  sundry  who  may  chuse  to  purchctse  and  demolish  it  for  the 
materials,  he  must  suppose  that  the  mansion-house  was  excepted  from  the  prohibitory 
clause,  which  would  [166]  have  been  a  very  strange  exception  indeed.  The  petitioner 
mentions  the  case  of  minerals,  coal  and  lime,  which  an  heir  is  entitled  to  work  and  sell, 
although  this  is  an  alienation  of  part  of  the  subject.  But  there  is  this  material 
distinction  between  the  two  cases,  that  the  working  and  selling  of  coal  and  lime,  is  the 
ordinary  use  of  subjects  of  that  kind,  and  the  only  way  in  which  any  benefit  from  them 
can  be  derived.     But  is  this  the  case  with  a  mansion-house  ?    Is  the  making  a  quarry  of 
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it  Qie  ordinary  way  in  which  it  can  be  possessed  by  the  heir  ?  The  case  of  growing  trees 
is  a  case  of  difficulty.  Even  there,  however,  the  Court,  in  the  case  of  Greenock, 
leetricted  the  heir  in  possession  from  destroying  a  silva  eedua,  which  was  not  mature  for 
catting. 

The  other  Judges  delivered  opinions  to  the  same  purpose. 

And  (24th  January  1811)  the  Lords  adhered. 


No.  44.  F.C.  N.S.  II.  166.     26  Jan.  1811.     2nd  Div. 

WnuAM  Pattison  and  James  Cuninghamb,  Competing. — For  Pattison,  Gillies ; 

for  Cuninghame,  Cleric, 

Banknqji. — ^In  a  competiton  for  the  office  of  trustee,  where  one  of  them  was  set 
aside  on  a  personal  objection  emerging  after  the  election,  found  that  the  other  was  not 
duly  elected,  unless  he  had  the  majority  of  legal  votes. 

Mr.  Pattison  and  Mr.  Cuninghame  were  competitors  for  the  office  of  trustee 
on  Rckard's  sequestrated  estate.  Mr.  Cuninghame  had,  prima  fade,  the  minority  of 
votes ;  but  the  Sheriff  of  Edinburgh,  without  investigating  the  different  votes,  reported, 
Hiat  he  was  disqualified  by  a  personal  objection,  and  that  Mr.  Pattison  was  duly 
elected. 

It  was  made  a  question  in  Court,  whether  it  was  not  necessary  that  there  should  be 
B  new  remit  to  the  Sheriff  to  examine  the  votes,  on  the  ground  that  if  Cuninghame  had 
the  majority  of  legal  votes,  a  new  election  would  be  necessary. 

pL67]  Lord  Newton  said, — I  approve  most  completely  of  the  whole  of  the  Sheriff's 
xeport  Even  if  there  was  nothing  more  in  the  case  than  what  is  stated  by  the  Sheriff, 
I  would  be  perfectly  satisfied  that  Mr.  Cuninghame  cannot  be  confirmed  trustee. 

As  to  the  other  party,  Mr.  Pattison,  I  see  nothing  alleged  against  him;  and 
I  should  be  very  sorry  if  your  Lordships  were  to  order  a  new  election.  In  the  case  of 
Forrester^s  bankruptcy,  I  remember,  it  was  not  done.  The  question  was  argued 
in  memorials,  and  the  Court  unanimously  approved  of  the  trustee  with  the  smcdlest 
number  of  votes :  I  am  for  following  that  example  in  the  case  now  before  us,  and 
approving  of  the  election  of  Mr.  Pattison. 

Lord  Boberieon, — I  agree  entirely  in  the  opinion  that  Mr.  Cuninghame  is 
disqualified  from  holding  this  office.  But  it  by  no  means  follows,  that,  because  he  is 
disqualified,  the  other  is  legally  elected.  If  the  report  of  the  Sheriff  had  borne  that 
Coninghame  was  not  duly  elected,  that  is,  that  he  had  not  a  mi^'ority  of  legal  votes,  it 
would  have  followed  that  the  competitor,  Mr.  Pattison,  was  duly  elected ;  but  there  is 
nothing  of  that  kind  in  the  report. 

The  rule  in  such  cases,  and  it  is  one  founded  in  good  sense,  is,  that  if  there  is  any 
penonal  objection  to  any  of  the  candidates,  it  should  be  stated  before  proceeding  to  the 
election;  and  then  if  any  person  chuses  to  vote  for  such  a  candidate,  he  should  be 
considered  as  having  thrown  away  his  vote,  and  the  other  candidate  should  be  confirmed. 
But  if  parties  go  on  to  complete  an  election  without  notice  having  been  given  to  them 
of  the  objections  which  lie  to  their  ccmdidate,  it  does  not  follow  that  the  other  has  been 
duly  elected.  The  only  consequence  of  it  is,  that  a  new  election  must  take  place ;  and 
any  person  who  pleases  may  come  forward  as  a  candidate  instead  of  the  one  who  has 
been  rejected. 

Lords  JusHee-Clerk  and  Olerdee  having  expressed  opinions  to  the  same  effect^  the 
Oourt  remitted  to  the  Sheriff  to  inquire  into  the  state  of  the  votes. 
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No.  49,  F.C.  N.S.  n.  176.    7  Feb.  1811.     Ist  Div. 

Lord  Ashbukton,  Pursuer. — D.  CcUkcart. 

M.  H.  Baillib  and  his  Curators,  Defenders. — Crillies  et  ffome^ 

Proof. — Proved  or  not  proved.     Premmption — of  death.     Circumstances  in  which  the 
Court  doubted  whether  there  was  sufficient  proof  of  death. 

In  June  1806,  the  estate  of  Bosehall  was  purchased  by  Lord  Ashburton  from  Mr. 
William  Baillie  and  his  curators,  and  the  price  was  payable  by  instalments  at  different 
dates. 

In  autumn  1806,  Mr.  BaUlie,  who  had  entered  the  India  service,  sailed  for  India  m 
board  the  "  Skelton  Castle ; "  that  ship  did  not  reach  any  of  the  known  ports  of  India, 
and,  after  passing  the  Cape  of  Good  Hope,  never  was  heard  of.  The  public  belief  was 
that  she  had  foundered  at  sea,  and  that  all  on  board  had  perished.  Insurances  on  the 
ship  were  paid,  and  the  commissions  of  the  officers  who  had  embarked  in  ber,  and  of 
Mr.  Baillie  among  the  rest,  were  filled  up. 

At  Whitsunday  1808  an  instalment  of  the  price  of  Rosehall  became  due,  money  wai 
lodged  by  Lord  Ashburton  in  his  bankers'  hands  to  pay  it,  and  notice  was  given  to  the 
agent  of  Mr.  Baillie  to  that  effect.  The  agent  of  Lord  Ashburton  then  (14th  September 
1808^  tendered  the  money  to  Mr.  Mackay  Hugh  Baillie,  the  brother  and  heir  of  Mr. 
BaiUie,  under  protest,  notifying  that  the  instalment  was  lodged  in  the  hands  of  his 
Lordship's  bankers,  and  was  still  lying  there  at  3  per  cent,  and  that  no  higher  interest 
should  be  exacted  to  the  time  when  Mr.  Baillie  or  his  agent  chose  to  uplift  it  and  give 
a  valid  discharge  for  it. 

Mr.  M.  H.  Baillie  presented  a  claim  to  be  served  heir  in  general  to  his  brother. 
The  claim  was  in  the  usual  terms ;  and  two  witnesses  having  deponed  as  to  his  pro- 
pinquity, and  to  the  belief  of  the  family  that  William  Baillie  had  perished  on  his 
voyage  to  India,  Mr.  M.  H.  Baillie  was  (2d  November  1808)  accordingly  served,  and 
the  service  regularly  retoured. 

[177]  Lord  Ashburton,  not  thinking  himself  safe  to  pay  under  such  a  service, 
suspended  a  threatened  charge  for  principal  and  interest  at  the  instance  of  M.  EL  Baillie 
and  his  curators,  on  the  ground  that,  notwithstanding  the  service,  there  was  the  same 
uncertainty  as  to  the  &te  of  William  Baillie ;  and  at  all  events,  that  he  was  bound  to 
pay  only  such  interest  as  he  had  received  from  his  banker,  with  whom  the  instalment 
had  been  lodged,  at  the  period  when  it  became  due. 

The  Lord  (Craig)  Ordinary  on  the  BiUs  reported  the  case  on  memorials ;  and  upon 
advising  these,  the  Court  remitted  to  pass  the  bill. 

The  case  was  then  discussed  before  Lord  Succoth,  Ordinary,  whose  interlocutor,  on 
advising  memorials  in  the  cause,  was, — *^  In  respect  of  the  lapse  of  time  since  the  vessel 
was  anussing,  and  various  insurances  upon  her  having  been  paid,  and  t^e  general  belief 
of  the  vessel  having  been  lost,  finds  the  letters  orderly  proceeded,  and  decerns :  Finds 
the  respondent  entitled  to  banker's  interest,  at  the  rate  of  3  per  cent,  from  the  term  of 
Whitsunday  1808  to  the  2d  November  of  that  year,  the  date  of  the  respondent's  serrioe, 
and  to  the  legal  interest  of  5  per  cent,  from  the  latter  period  till  payment" 

Lord  Ashburton  reclaimed,  and  pleaded, 

The  sole  object  of  the  suspender  in  these  proceedings  is  to  ascertain  his  safety  in 
paying  what  he  readily  admits  to  be  due,  and  what  he  is  anxious  to  pay.  It  is  qnite 
obvious,  however,  that  matters  are  not  in  the  least  changed  by  the  service  of  the 
charger  as  heir  general  to  his  brother.  The  certainty  or  uncertainty  of  the  fate  of  the 
''Skelton  Castle"  remained  the  same.  There  are  various  chances  that  Mr.  William 
Baillie  may  be  still  alive.  It  is  possible  that  he  may  have  escaped,  though  the  Tesael 
had  been  lost  Much  shorter  time  has  elapsed  since  that  event  could  have  happened 
than  the  Court  have  been  accustomed  to  require  to  establish  the  presumption  of  dea^ 
— Carstairs  of  Hademie  eorUra  Stewart  of  Duncam,  30th  July  1734.  Nor  does  the 
service  of  Mackay  H.  Bullie  make  the  certainty  or  uncertainty  of  his  brother's  fate  one 
bit  clearer.  All  that  the  witnesses  could  say  and  did  say  was,  that  they  were  nnder 
the  same  uncertainty,  and  had  the  same  fears  that  were  common  to  all  Mr.  Baillie's 
friends. 
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In  the  second  place.  If,  then,  matters  were  just  as  they  were  before,  there  is  no 
groond  to  subject  the  suspender  in  higher  interest  than  he  has  received  from  his  banker. 
Nor  is  there  any  reason  for  a  difference  in  the  payment  of  interest  after  the  charger's 
service  to  his  brother,  because  that  service  did  not  give  a  greater  security  to  the  sus- 
pender than  he  had  before,  and  which  was  all  that  was  wanted.  The  suspender  does 
not  even  ask  that  the  interest  shall  be  restricted  to  3  per  cent.  He  is  ready  to  account 
for  the  whole  interest,  whatever  it  is,  that  his  banker  allowed  him  for  the  deposit  in  his 
bands  made  for  the  purpose  of  paying  the  instalment  when  due,  and  which  was  ready 
to  have  been  paid  long  ago,  if  the  charger  had  been  in  a  situation  to  receive  it. 

[ITS]  ^nstoered, — ^The  charger  here  founds  on  a  regular  service,  by  which  he  is 
served  and  retoured  as  heir  to  his  brother,  and  which,  ex  facie  at  least,  is  a  good  and 
unexceptionable  title  in  him  to  receive  and  discharge  any  debts  due  to  his  late  brother. 
It  is  objected  to  this  service  that  it  is  insufficient,  inasmuch  as  the  witnesses  have  not 
sworn  to  their  own  personal  knowledge  of  the  death  of  his  predecessor,  and,  therefore, 
that  they,  in  fact,  prove  nothing.  It  is  answered,  that,  Ist,  In  the  circumstances  of 
&e  ease,  any  personal  knowledge,  or  any  occular  demonstration  of  such  a  fact,  was 
impossible.  Every  soul  on  board  of  the  "Skelton  Castle"  perished,  and  no  human 
being  was  left  to  tell  the  cause  or  the  consequences  of  the  accident.  But,  2dlyy  No 
BQch  proof  as  what  is  now  demanded  is  legally  necessary.  Where  persons  die  in  remote 
places,  or  where  they  perish  or  are  killed,  nothing  more  is  required  than  a  prohatio 
Hmvfiena  et  coitfeeturalis. — Hogg  vertsus  Home,  FountainJicUl,  vol.  i.  p.  335. — Stair,  p. 
490,  tit  5,  s.  34.  This  doctrine,  indeed,  has  been  recognised  in  practice. — Haddington, 
Folio  Diet  ii.  623  [M.  12642],  17th  June  1613.  Erskine  against  Tenants  of  Tillibody, 
27th  June  1622  (Haddingtou). — Sands  against  her  tenants^  7th  December  1678,  Stair, 
— Dictw  vol.  ii.  p.  263. 

In  the  second  place,  with  regard  to  the  rate  of  interest,  it  is  admitted,  that  if  the 
ebaiger  was  not  in  a  situation  to  receive  the  price  of  the  estate,  then  he  could  claim  no 
moie  than  that  interest  which  the  price  was  bearing  in  a  banker's  hands ;  but,  on  the 
other  hand,  as  he  conceives  that  by  his  service  he  was  exactly  placed  in  such  a  situation 
as  would  leave  to  the  suspender  no  reasonable  objection  to  pay,  it  follows  that  he  is 
entitled  to  the  legal  rate  of  interest  till  payment. 

Lord  Armadale  observed,  That  there  were  two  points  for  consideration.  Ist, 
Whether  there  was  sufficient  proof  of  the  death  of  Mr.  BaiUie ;  and,  2d,  If  the  sus- 
pender were  safe  to  pay,  whether  he  was  liable  for  more  than  banker's  interest. 

With  regard  to  the  last  point  his  Lordship  observed,  that  as  the  money  had  been 
ready  to  answer  the  obligation,  whenever  a  title  was  made  up  which  the  law  should 
recognise  as  sufficient,  the  purchaser  could  be  liable  for  no  more  than  banker's  interest. 

With  respect  to  the  first  point,  his  Lordship  entertained  great  doubt  whether  there 
was  Boffici^nt  evidence  of  the  death  of  Mr.  BaiUie ;  and  he  did  not  thiuk  that  the  time 
which  had  elapsed  since  the  alleged  loss  of  the  ship  was  sufficient  to  exclude  the  legal 
presumption  of  life.  A  great  sum  had  been  paid  on  the  title,  defective  as  it  was ;  and 
the  situation  of  the  parties  would  be  very  embarrassing  if  Mr.  BaiUie  should  afterwards 
reappear. 

Lord  Hermand  observed,  That  he  thought  Lord  Ashburton  had  acted  very  Hberally 
in  the  matter,  and  that  nothing  more  than  banker's  interest  could  be  demanded.  He 
eoold  not  divest  himself  of  the  opinion  and  impression  that  Mr.  BaiUie  had  perished. 
There  was  no  expectation  anywhere  held  out  of  the  existence  of  the  ship,  or  her  crew 
and  passen-  [179]  -gers.  In  aU  cases  of  the  kind,  where  surmises  of  safety  have  been 
made^  they  have  never  been  realised. 

Lord  Oraig  observed, — ^There  appears  to  me  to  be  a  risk  to  the  suspender,  in  the  cir- 
eomstsnces  of  this  case,  and  we  are  not  entitled,  when  that  risk  exists,  to  say  that  he 
must  pay.  The  service  of  Mr.  M.  H.  BaiUie  is  to  be  sure  ex  facie  a  good  title  to  receive 
the  price.  But  then  we  must  consider  the  nature  of  the  proof  on  which  that  service 
proceeded.  Now  there  we  find  that  the  proof  of  the  death  of  Mr.  W.  BaiUie  is  most  in- 
eonclusive ;  and  we  are  not  entitled,  upon  such  a  proof,  to  compel  a  purchaser  to  pay, 
where  we  cannot  give  him  the  security  of  an  unquestionable  title  in  his  purchase. 

Lord  President  ohBerred,  The  presumption  of  Mr.  WiUiam  BailUe's  death  is  no  doubt 
very  strong ;  but  the  proof  of  it  is  very  lame  and  defective.  Mr.  William  BaiUie,  to 
whom  the  price  of  the  estate  was  payable,  saUed  for  India,  in  autumn  1806,  on  board 
Hnb  "  Bkelton  Castle,"  and  after  passing  the  Gape  of  Good  Hope,  the  ship  was  no  more 
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heard  of.    The  instalment  in  question  hecame  due  at  a  time  when  the  puichaser  was  en- 
titled fairly  to  entertain  doubts  as  to  his  safety  to  pay.     A  service  was  afterwards  expede 
by  his  brother  and  heir ;  and  if  the  proof  in  the  service  had  been  satisfactoiy,  thea 
there  would  have  been  an  end  of  the  question.     But  in  considering  the  effect  d  tihai 
service  the  same  difficulty  occurs,  as  no  better  evidence  was  brought  forward  to  prove 
the  death  of  the  charger's  brother  than  is  now  before  the  Court.    The  service,  it  is  plain, 
did  not  proceed  on  the  usual  proof  of  death.     The  title  in  the  heir  by  the  service  be> 
came  ex  fade  a  legal  one  ;  but,  even  after  this,  the  purchaser  had  just  grounds  of  heeita- 
tion  and  doubt  about  paying  the  money  without  a  decree.     Lord  Ashburton  ought  not  to 
be  a  loser  in  consequence  of  these  well  f oimded  doubts ;  and,  with  regard  to  the  intefestk 
he  is  clearly  only  liable  for  such  interest  as  he  has  received  from  his  banker,  in  whose 
hands  the  money  has  been  deposited  ever  since  the  instalment  of  the  price  became  due. 
But  still  a  question  remains,  What  Lb  the  Court  to  do  9    Here  there  is  a  good  ex  facie 
title,  which,  in  strict  law,  would  have  been  sufficient  to  entitie  the  charger  to  receive, 
but  under  which  there  still  i§  a  risk  to  the  purchaser  to  pay  the  price.     The  best  way  to 
settle  this  would  be,  that  the  charger  should  find  caution  to  repeat  the  price,  in  the  event 
of  his  brother  appearing,  and  then  the  Noble  Lord  may  pay  with  perfect  safety.    The 
offer  of  payment  on  this  condition  is  liberal ;  and  if  accepted  by  the  curators,  the  Court 
would  be  relieved  of  the  question.     If  not,  it  will  be  our  duty  to  order  consignation, 
which  would  be  a  complete  exoneration  of  Lord  Ashburton. 

Lord  Succoth  observed.  That  he  had  great  difficulty  in  fixing,  from  the  practice  of 
the  law,  what,  in  circumstances  like  the  present,  was  the  period  after  which  death  shall 
be  presumed.  In  the  present  case,  common  fame  and  public  belief  were  all  the  evidence 
of  death  which  could  by  possibility  be  obtained.  This  was  all  the  evidence  of  which 
the  case  admitted  prior  to  the  service.  On  this  alone  the  service  had  proceeded;  and, 
excepting  the  increased  likelihood  of  that  event,  which  [180]  the  lapse  of  time  created, 
nothing  more  in  the  nature  of  direct  evidence  could  be  expected.  That  matters  should 
be  held  in  suspense  indefinitely,  it  was  quite  impossible  to  maintain ;  and,  therefore,  it 
was  of  great  consequence  to  ascertain,  by  some  rule  of  general  or  nearly  general  applica- 
tion, within  what  period  hope  of  life  should  cease,  and  certainty  of  death  shotldhe 
assumed  in  law,  so  far  as  to  authorise  the  conclusion  of  transactions  between  the  puhlic 
and  those  who  are  interested  in  the  estates  and  successions  of  persons  whose  death  is 
taken  for  granted.  No  doubt  the  length  of  time  required  to  constitute  reasonahle 
evidence  of  death  will  in  some  measure  depend  on  the  circumstances  attending  the  dis- 
appearance of  the  person.  Considering  the  circumstances  of  the  present  case,  and  the 
length  of  time  which  had  elapsed  since  the  ship  had  disappeared,  or  ceased  to  be  heard 
of,  the  proof  seemed  to  be  conclusive  and  satisfactory. 

In  pursuance  of  the  suggestion  of  the  Court,  minutes  were  given  in  by  the  partis 
Lord  Ashburton,  on  the  one  hand,  ofiering  to  pay  on  proper  security  being  l^iyen  him; 
and  the  other  party  agreeing  to  grant  security.  And  thereafter  this  interlocutor  was 
pronounced  (January  24,  1811) — "The  Lords  having  resumed  consideration  of  this 
petition,  and  advised  the  same  with  the  answers  thereto,  and  minutes  now  given  in  hy 
the  parties,  and  also  the  short  petition  for  Lord  Ashburton,  relative  to  the  consignation 
proposed  by  his  Lordship ;  refuse  the  desire  of  both  petitions :  Find  the  letters  orderly 
proceeded  for  payment  of  the  principal  sum  charged  for,  with  interest  at  the  rate  of  four 
per  cent,  since  Whitsunday  1808,  and  decern:  The  charger's  curators  and  Jamea 
Home,  writer  to  the  signet,  their  agent,  before  payment,  granting,  at  their  expenoe,  a 
bond  or  valid  obligation,  containing  a  clause  of  absolute  warrandice  of  the  discharge  and 
renunciation,  binding  themselves  personally,  and  jointly  and  severally,  and  their  heiiS) 
executors,  and  successors,  to  warrant  the  petitioner  against  all  hazard  from  any  claim  to 
the  money  now  decerned  for  by  Mr.  William  BaiUie,  or  others  in  his  right ;  tiie  obliga- 
tion on  Mr.  Home  being  limited  to  seven  years  from  this  date." 

And  (7  th  February  1811)  the  Lords  adhered. 
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No.  60.  RC.  N.S.  IL  181.     7  Fab.  1811.     1st  Div. 

Bank  of  Scotland,  Pursuer. — T.  H.  Miller. 

Stewart  and  Eoss,  Defenders. —  W.  Maxwell  Morrison. 

Baankrupt — Statute  1696. — A  debt  being  contracted  prior  to  the  60  days  of  bankruptcy, 
and  it  being  stipulated  that  a  particular^  heritable  security  should  be  granted,  but  the 
deeds  not  being  executed  till  within  the  60  days  of  bankruptcy,  this  did  not  fall  under 
the  statute  1696. 

John  Tough,  seedsman,  and  Alexander  Stewart,  merchant  in  Aberdeen,  had  various 
money  transactions  with  each  other.  Stewart  was  cautioner  for  Tough  in  a  cash  credit 
with  the  branch  of  the  Bank  of  Scotland  in  Aberdeen.  Having  occasion  for  money, 
they  applied  to  Alexander  Eoss,  writer  in  Aberdeen,  for  a  loan,  who  agreed  to  accommo- 
date them.     The  sum  wanted  was  L.220,  Is.  6d. 

Eoes  agreed  to  purchase  from  Tough  a  property  he  had  for  L.150,  and  to  advance 
the  other  L.70,  Is.  6d.  on  a  security  over  a  house  belonging  to  Stewart.  The  money 
was  advanced  on  6th  May  1801,  and  the  title-deeds  of  Stewart's  subjects  immediately 
delivered  to  Eoss.  The  disposition,  however,  was  not  written  out  till  the  29th  June, 
and  sasine  upon  it  was  not  taken  by  Eoss  till  the  27th  October  thereafter.  On  the  13th 
November,  Stewart  became  bankrupt.  Separate  actions  of  reduction  of  the  dispositions 
granted  by  Tough  and  Stewart  were  raised  against  Eoss.  The  one  by  the  trustees  for 
Tough's  creditors,  and  the  other  by  the  Bank  of  Scotland,  who  had  incarcerated  Stewart. 

To  exj^ain  the  transactions  between  the  parties,  the  defender  produced  a  holograph 
letter  of  Tough's,  of  the  following  import : 

*'Mr.  Alexander  Eoss. 

"  Sir, 
'^  I  hereby  declair  to  whome  it  concearn,  that  you  paid  me  for  my  feu  in  the  Spittle, 
and  for  Alex''  Stewart's  money  which  he  was  due  me,  in  the  following  manner  :  viz.  By 
a  bill  dated  6th  May  1801,  for  L.200  at  3  months,  and  by  cash  9th  May  1801,  for 

"  L.20     1     6 


"  L.220    1     6 


T  '7n      1      C\ 
[182]  which  was  allowing  me  L.150  for  my  feu,  and  Alex'  Stewart's  dept,  j— ^a — ^ — ^ 

which  same  Alex''  Stewart  was,  at  the  time  the  above  transaction  was  made,  due  to  me : 
And  for  further  information  respecting  the  above  transactions,  I  refair  to  my  declara- 
tion in  the  sederunt  book,  in  the  hands  of  Mr.  John  Watson,  advocate  in  Aberdeen, 
trustee  on  my  cequestirate  estate.     I  am,"  &c.  &c. 

With  regard  to  the  disposition  by  Tough,  the  Lord  Ordinary  found  it  did  not  fall 
imder  the  Act  1696,  and  sustained  the  defences ;  and  the  trustee  acquiesced. 

With  regard  to  the  disposition  by  Stewart,  the  Lord  Ordinary's  interlocutor  was, — 
"  Finds  that^  in  respect  of  all  the  circumstances  of  the  case,  and  particularly  that  the 
payment  by  Eoss  to  Tough  of  the  debt  due  by  Stewart,  for  which  the  latter  granted  a 
disposition  in  security,  cannot  be  regarded  as  a  novum  debitum^  and  that  the  infeftment 
cm  this  disposition  was  within  seventeen  days  of  Stewart's  bankruptcy,  the  transaction 
is  reducible  under  the  statute  1696;  therefore,  reduces,  decerns,  and  declares,  in  terms 
of  the  HbeL" 

Against  this  interlocutor  the  defender  petitioned ;  and  the  Court  remitted  the  case 
back  to  the  Ordinary  to  hear  parties  further.  In  the  meantime,  Eoss  the  original 
defender  died,  and  the  action  was  transferred  against  his  son. 

After  some  further  procedure,  the  Lord  Ordinary  reported  the  case  on  informations. 

Argument  for  the  pursuer. 

The  question  here  simply  is.  Whether  the  disposition  under  reduction  was  granted 
in  security  of  a  novum  dehitum  or  not?  If  it  was  then  the  Act  1696  does  not  apply ; 
but  if  it  was  not,  then  it  does.  The  disposition  granted  by  Stewart  is  undoubtedly  ex 
fade  absolute ;  and  so  far  the  preaumption  is  iu  favour  of  the  receiver.  But  it  appears 
from  the  account  of  the  transaction  given  by  Tough,  that  Stewart  was  indebted  to  him, 
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and  he  was  enabled  to  pay  the  debt  by  the  advance  of  money  made  by  Ross.    Now,  hj 
this  proceeding,  the  effect  was  to  give  Tough  a  preference  over  Stewart's  other  creditoiB 
to  the  extent  of  the  advance  made,  and  in  security  of  which  the  disposition  was  granted. 
The  creditor  was  indeed  changed,  but  the  debtor  still  remained  the  same.     It  Lb,  there 
fore,  an  alienation  made  by  the  debtor  in  security  of  a  debt  formerly  existing,  and  tndj 
falls  under  the  statute.     But,  besides,  the  advance  of  money  was  made  on  the  6Ui  May, 
and  the  disposition  not  granted  till  29th  June,  and  not  completed  by  sasine  (which  hj 
the  Act  is  accounted  the  date  of  the  security)  till  27th  October,  and,  therefore,  just  15 
days  elapsed  before  the  bankruptcy  of  Stewart.     The  long  delay  in  completing  the 
security  must  have  arisen  from  a  consciousness  that  the  creditor  had  no  right  to  DXS\ 
it  in  terms  of  the  original  transaction.     It  must  be  held  that  Boss  made  the  advance  of 
money  merely  on  the  personal  credit  of  Stewart,  and  that  the  security  over  his  sabjectB 
was  an  after  thought  and  operation. 

But  it  is  said  that  the  title-deeds  of  the  property  were  given  over  unico  eonteiiu 
with  the  advance  of  money ;  and,  therefore,  there  was  from  that  moment  an  inchoate 
security.  But  even  if  this  were  true,  it  would  not  alter  the  matter ;  for  till  the  disposi- 
tion was  executed,  the  creditor  had  merely  a  personal  obligation  of  his  debtoi^s.  He 
was  merely  a  personal  creditor  before  that ;  and  on  the  principle  of  the  decision  Trus- 
tees of  Brough  against  Duncan  and  Jollie,  5th  June  1793,  the  subsequent  disposition  in 
security  must  fall  under  the  Act  1696. — BelVs  Commentaries  on  Bankrupt  Law,  h  ii 
part  3d,  chap.  3d,  s.  1,  p.  197. 

Argument  for  the  defender. 

The  Act  1696  was  intended  only  to  prevent  fraudulent  alienations  made  by  the 
debtor,  for  the  purpose  of  giving  a  preferable  security  to  a  particular  creditor. 

To  bring  a  case  then  under  that  Act,  one  of  two  things  must  be  made  out^  that  the 
person  receiving  the  security  was  a  prior  creditor  of  him  who  granted  that  security,  or 
that  he  was  privy  to  the  scheme  of  preference,  which  was  to  be  carried  through  by  his 
means  in  favour  of  another.  Now  there  is  no  ground  for  saying  that  Stewart  was 
debtor  to  Tough,  or  at  least  that  Boss  knew  anything  of  it  He  lent  his  money  on  the 
faith  of  a  security  over  property  belonging  to  the  persons  who  applied  for  the  loan ; 
and  the  granting  of  that  security  was  pars  contractus^  and  indeed  the  very  groundwoik 
of  it.  Kor  was  Stewart  the  debtor  of  Ross  prior  to  the  advance  then  made.  Nor  was 
Tough  a  debtor  to  Boss  prior  to  that.  In  every  point  of  view,  then,  the  disposition 
granted  by  Stewart  was  strictly  in  security  of  a  novum  debitum^  which,  but  for  it^  never 
would  have  existed,  and  consequently  the  Act  1696  does  not  in  the  least  apply. 

With  regard  to  the  lapse  of  time  between  the  loan  and  the  date  of  the  disposition, 
that  makes  no  difference.  It  was  mere  accident  arising  from  press  of  business  at  the 
time.  The  creditor  was  perfectly  safe  by  the  instant  delivery  of  the  title-deeds,  as  no 
person,  while  they  remained  with  him,  could  have  defeated  his  security.  Besides,  the 
disposition  granted  was  ex  facie  absolute,  which,  when  called  in  question  under  the  Act 
1696,  the  Court  have  found  entitled  to  favour.  Biddel  against  Nibblie,  16th  Eebnuiry 
1782, — and  Dingwall  Fordyce  against  Moir,  in  1801.^ 

The  Lord  Preetde/rU  observed, — The  defender,  Mr.  Boss,  became  creditor  to  Mr. 
Stewart  for  L.70  sterling  on  the  26th  May  1801,  when  the  bill  was  granted  at  3 
months  for  L.200,  including  this  sum.  The  disposition  by  Stewart  was  granted  on 
29th  June,  and  infeftment  followed  on  27th  October,  and  Stewart  became  notour  bank- 
rupt on  the  13th  [184]  November.  The  question  is,  Was  this  disposition  a  security  for 
a  novum  debitum,  or  for  an  anterior  debt?  Looking  merely  at  the  date  of  contracting  the 
debt  (6th  May),  and  that  of  the  disposition  (29th  June),  this  last  was  a  security  for  a 
personal  debt  previously  existing.  But  it  is  stated,  and  it  seems  to  be  admitted,  that 
at  the  very  commencement  of  the  transaction,  it  was  stipulated  that  Mr.  Boss  was  to 
have  this  security,  and  that  the  title-deeds  were  put  into  his  hands  in  order  to  get  the 
disposition  made  out.  This  being  the  case,  the  money  is  to  be  considered  as  a  novum 
debitum  advanced  upon  the  faith  of  heritable  security,  although  some  time  intervened 
before  the  deeds  were  executed,  as  frequently  happens  (Sir  George  Abercromby  against 
creditors  of  Sir  James  Dunbar,  30th  July  1789).  The  circumstance  of  Stewart  being 
indebted  to  Tough,  and  of  the  L.70  being  applied  to  pay  this  debt,  is  not  relevant  per  m; 

^  Not  reported. 
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beoaoae  Stewart^  having  raised  the  money,  was  entitled  to  apply  it  in  payment  of  debt, 
more  especially  as  this  happened  more  than  siz  months  before  he  was  made  notoar 
bankrupt.  There  is  no  evidence  of  any  collusive  plan  on  the  part  of  Boss  to  create  a 
preference  to  Tough's  debt;  and,  at  any  rate,  it  was  without  the  limits  to  which  the 
Act  1696  applies. 

The  other  Judges  delivered  opinions  to  the  same  purpose. 

The  interlocutor  of  the  Court  was, — "  Hepel  the  reasons  of  reduction,  assoilzie  the 
defenders,  and  decern." 

[Cf.  Cormack  v.  Anderson,  7  S.  871 ;  Granstaun  v.  Boniine,  8  S.  428 ;  Mansfield  v. 
Walk&^s  Trs,,  11  S.  820,  821,  824,  837;  Anderson  v.  Walker,  4  D.  1180;  Taylor  v. 
Farrie,  17  D.  647,  652 ;  Base  v.  Falconer,  6  M.  962.] 


No.  61.         F.C.  N.S.  11.  185.     7  Feb.  1811.     2nd  Div.— Lord  Newton. 

ExBGUTOBs  of  Alexander  Montgomsrt,  Petitioners. — Maconochie. 

Tnui — Act  1696,  c.  25. — Case  in  which  trust  wasjheld  to  be  proved  without  the  writ 
or  oath  of  the  trustee. 

In  1782  a  pension  of  L.150  was  granted  to  the  deceased  Thomas  Montgomery,  and, 
ex  fade  of  the  warrant,  it  was  intended  for  his  own  particular  use. 

In  1786  this  pension  was  withdrawn  from  Mr.  Montgomery;  and,  by  the  same 
warrant,  it  was  declared,  *'  We  are  graciously  pleased  to  give  and  allow  unto  our  trusty 
and  well-beloved  Elborough  Woodcock  of  Lincoln's  Inn,  his  executors,  administrators, 
and  assigns,  an  annuity  or  yearly  pension  of  L.150  a-year,  in  trust,  for  the  sole  and 
separate  use  of  Margaret  Fordyce,  commonly  called  Lady  Margaret  Fordyce." 

Twenty>four  years  afterwuds  Lady  Margaret  Fordyce  brought  an  action  against  the 
petitioners,  as  the  representatives  of  Alexander  Montgomery,  who  was  executor  of 
Thomas  Montgomery,  stating,  ''That  the  said  pension  was  made  and  granted  for  the 
Qse  and  behoof  of  Lady  Margaret,  the  said  Thomas  Montgomery  being  only  nominee, 
or  trustee,  to  receive  the  same  for  her  use,  and  to  pay  it  to  her,  as  is  instructed  by  the 
writs  mentioned  in  the  summons  and  others,  which  will  be  produced  in  the  process ; 
and  that  though  Thomas  Montgomery  received,  or  caused  to  be  received,  the  said  pension 
from  19th  March  1782  to  29th  September  1786,  amounting  to  L.679,  14s.  6d.  he  had 
not  accounted  to  her  for  the  same,"  &c. 

Lady  Margaret  had  no  evidence  under  the  hands  of  Thomas  Montgomery  that  he 
held  the  pension  in  trust  for  her,  nor  had  there  been  any  proceedings  against  him 
during  his  life;  and  the  defence  pleaded  was  that,  by  statute  1699,  c.  25,  trust  could 
only  be  proved  by  the  writ  or  oath  of  the  person  alleged  to  be  trustee. — See  Duggan 
agamst  Wight,  2d  March  1797. 

In  answer,  Lady  Margaret  produced  a  copy  of  a  letter  said  to  have  been  written  by 
Thomas  Montgomery  to  Mr.  Atkinson,  in  which  he  seemed  to  admit  that  he  did  not 
leceive  the  pension  for  his  own  use ;  [186]  and  a  letter  from  Alexander  Montgomery, 
the  executor,  to  Lady  Margaret,  in  which  he  says,  "  As  to  what  you  wish  me  to  send  an 
acknowledgment  of  in  regard  to  my  knowledge  of  my  brother's  being  your  nominee, 
that  I  vnll  most  readily  satisfy  you  in  that,  I  certainly  did,  though  not  exactly,  as  you 
seem  to  conceive  that  I  was  the  first  proposer  of  him.  When  Mr.  Atkinson  mentioned 
the  business  to  me,  and  expressed  his  wish  to  get  some  person's  name  to  put  it  in,  I 
thought  he  wanted  mine,  and  very  readily  told  him  it  was  at  his  service,  not  under- 
standing any  thing  of  such  business,  and  conceiving  that  any  person  he  could  confide  in 
would  be  the  same ;  but  he  smiled,  and  told  me  mine  would  not  do ;  but  that  if  I  could 
prevail  on  my  brother  to  allow  him  to  make  use  of  his,  that  would  answer  his  purpose ; 
but,  to  the  best  of  my  recollection,  desired  me  not  to  mention  to  him  or  anybody  else 
who  the  pensiofi  was  for."  Another  letter  was  produced  from  Mr.  Montgomery's  sister 
to  the  same  effect. 

''The  Ordinary,  Newton  (15th  January  1811),  having  considered  this  representa- 
tion, with  the  letter  from  the  late  Alexander  Montgomery,  Esquire,  of  Alnwick  Lodge, 
the  father  of  the  representers,  and  the  executor  of  Thomas  Montgomery,  Eaquire,  his 
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brother,  to  Lady  Margaret  Foidyce,  the  pursuer,  finds  it  sufficiently  instructed  by  ^ 
said  letter,  and  by  other  circumstances  of  real  evidence,  that  the  pension  in  question  was 
granted  in  favour  of  the  late  Thomas  Montgomery,  Esquire,  in  trust  for  the  parsuer." 

The  defenders  reclaimed ;  and  the  petition  was  refused,  without  answers  (7th  Feb- 
ruary 1811),  on  the  ground  that  the  written  acknowledgment  of  the  executor  wu 
sufficient  to  bind  him  in  the  payment. 


JSo.  52.        F.C.  N.S.  II.  187.     9.  Feb.  1811.     1st  Div.— Lord  Armadale. 

James  Dykes,  Pursuer. — James  Millar  et  Bobert  Forsyth, 

John  Dykes  and  Jean  Hamilton,  Defenders. — Archibald  Fletcher. 

Provision  to  heirs  and  children, — 1.  An  heritable  estate  being  provided  and  secured  in 
a  contract  of  marriage  to  the  lieir  or  heirs  of  the  marriage ;  and  the  father  haTing 
conveyed  portions  of  the  estate  as  provisions  to  his  younger  children,  these  were 
reduced  at  the  instcmce  of  the  heir  of  the  maraiage  as  infraudem  of  the  contract 

2.  An  heritable  estate  being  provided  and  secured  in  a  contract  of  marriage  to  the 
heir  or  heirs  of  the  marriage ;  and  the  father  having,  in  the  contract  of  marriage  of  a 
younger  son,  granted  a  jointure  out  of  the  provided  lands  to  the  spouse  of  the  younger 
son,  this  was  sustained  as  an  onerous  deed. 

A  postnuptial  contract  of  marriage  was  entered  into  (1755)  between  James  Dykes 
and  Janet  Dun,  bearing,  that  '*  the  said  James  Dykes  and  Janet  Dun,  with  confisnt 
foresaid,  having  conceived  mutual  love  and  affection  for  one  another,  did  accept  of  one 
another  for  to  be  their  lawful  spouses,  and  did,  upon  the  nineteenth  instant,  solemniae 
and  complete,  with  consent  foresaid,  the  bond  of  marriage  together,  at  which  time 
there  was  a  minute  of  agreement  entered  into  by  the  said  parties  for  extending  sue 
contract  of  marriage,  in  terms  after  mentioned ;  and  which  minute  being  hereby  imple- 
mented, is  now  cancelled  and  destroyed.  In  completion  of  which  marriage,  the  said 
James  Dykes  binds  and  obliges  himself,  and  his  foresaids,  to  provide  and  secure  the 
,heir  or  heirs  to  be  procreated  betwixt  him  and  the  said  Janet  Dun,  his  spouse,  in  the 
heritable  right,  fee,  and  property,  of  all  and  haill  the  foresaid  sixteen-shilling  eightr 
penny  \and.  of  old  extent  of  the  lands  of  Jacktown,  with  the  houses  and  pertinents 
aforesaid ;  as  also,  of  all  and  haill  that  his  other  sixteen-shilling  eight-penny  land  of  old 
extent  of  Middle  Quarter  of  Jacktown,  with  the  houses  and  pertinents ;  and  sicklike  of 
all  and  haill  that  foresaid  ten-shilling  land  of  old  extent  of  Jacktown,  commonly  called 
the  Bummailing,  including  therein  Barrie's  houses,  yard,  and  half  acre  of  land  or  thereby, 
with  houses  and  pertinents  of  the  samen,  lying,"  &c. 

[188]  The  heritable  property  therein  provided  amounted  to  about  100  acres,  sitoated 
in  the  parish  of  Kilbride,  near  Glasgow. 

Of  this  marriage  there  were  three  sons,  James,  John,  and  William,  and  four 
daughters.  The  estate  was  cultivated  by  the  father.  The  sons  for  a  considerable  time 
resided  with  him  in  the  capacity  of  servants.  The  daughters  for  some  time  were  in 
service,  and  on  their  marriages  received  a  portion  of  1000  merks  each. 

To  his  youngest  son  William,  as  his  provision,  James  Dykes,  senior,  disponed  a 
small  part  of  the  provided  lands  called  Middle  Quarter  of  Jacktown,  amounting  to  about 
seven  acres. 

Upon  occasion  of  the  marriage  of  his  second  son  John  with  Jean  Hamilton  (1803), 
James  Dykes,  senior,  conveyed  to  him,  as  his  provision,  another  portion  of  the  prorided 
lands.  The  contract  of  marriage  was  in  the  following  terms  : — "  It  is  matrimoniallj 
contracted  and  agreed  between  John  Dykes,  second  lawful  son  of  James  Dykes  of 
Lawside  of  Jacktown,  in  the  parish  of  Kilbride,  with  the  special  advice  and  consent  of 
his  father  and  he,  the  said  James  Dykes  for  himself,  upon  the  first  part^  and  Jean 
Hamilton,  lawful  daughter  of  the  deceased  William  Hamilton  of  East  Quarter,  in  the 
parish  of  Glassford,  upon  the  other  part,  in  manner  as  follows :  that  is  to  say,  the  said 
'  John  Dykes  and  Jean  Hamilton,"  &c.  '*  are  purposed  and  resolved  to  marry,''  &c.  "  In 
contemplation  whereof  the  said  James  Dykes,  with  the  view  of  making  a  proper  provi- 
sion for  his  said  son,  and  his  intended  spouse  and  their  children,  if  any  be,  hereby  gives, 
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grants,  alienates,  .heritably  and  irredeemably  dispones,  from  him,  his  heirs,  and  suo- 
cessors^  after  his  decease,  to  and  in  favours  of  the  said  John  Dykes,  his  second  son,  and 
the  said  Jean  Hamilton,  his  intended  spouse,  and  longest  liver  of  them  two,  in  conjunct 
fee  and  liferent,  for  the  liferent  use  of  the  said  Jean  Hamilton  of  a  free  liferent  annuity 
or  yearly  jointure  of  L.30  sterling,  to  be  paid  to  her  yearly,''  &c.  "  after  the  decease  of  the 
said  John  Dykes  her  intended  husband,"  &c.  ''  and  to  the  heirs  to  be  procreated  of  the 
said  intended  marriage ;  whom  failing,  to  the  other  heirs  of  the  said  John  Dykes ; 
whom  failing,  to  the  said  James  Dykes,  his  heirs  and  assignees  whomsoever,  in  fee,  all 
and  haUl  t^at  ten-shilling  land  in  Jacktown,  commonly  called  the  Burn  Maillen, 
including  therein  Baillie's  houses,  yard,  and  half  acre  of  land  or  thereby,  with  houses, 
biggings,*'  &c. 

The  contract  of  marriage  contained  the  following  counter  stipulation :  —  "  For 
which  causes,  and  on  the  other  part,  the  said  Jean  Hamilton  hereby  accepts  of  the 
provisions  made  in  favour  of  her  and  the  children,  <&c.  in  full  of  all  terce  of  lands,  &c 
^hich  she  or  her  nearest  in  kin  might  be  entitled  to  in  consequence  of  the  death  of  her 
or  her  said  intended  husband,  &c.  and  in  full  of  all  legitim^  &c.  which  the  said  children 
might  be  entitled  to  in  consequence  of  the  dissolution  of  the  said  intended  marriage ; 
and  she  hereby  assignee  and  makes  over  to  and  in  favour  of  the  said  John  Dykes,  her 
intended  husband,  and  his  heirs  and  successors,  all  and  haill  the  sum  of  L.500  sterling 
of  portion  left  to  her  by  the  said  William  Hamilton,  her  father,  and  appointed  to  be 
paid  to  her,  &c. :  As  also,  all  other  debts  and  sums  of  money  which  are  due  and  owing 
to  her  by  any  person  or  persons  at  this  date,  or  which  shall  be  due  to  her  in  time 
coming,  and  all  other  debts  and  [189]  legacies  which  she  shall  acquire  or  succeed  to,  or 
which  shall  be  left  to  her  by  any  other  person  or  persons,  during  the  standing  of  the 
said  marriage ;  with  power  to  the  said  John  Dykes  to  call  for,  pursue,  uplift,  and  dis- 
chaige  the  same  at  pleasure,"  &c.  The  contract  contained  the  clauses  necessary  for 
granting  infeftment^  and  infeftment  was  duly  taken. 

The  land  herein  conveyed  amounted  to  about  twenty-two  acres. 

James  Dykes,  senior,  made  no  other  provisions,  either  in  money  or  otherwise,  for 
his  younger  sons.  In  1806  William,  the  youngest  son,  died  before  his  father,  and 
without  issue;  and  John,  the  second  son,  his  immediate  elder  brother,  took  up  the 
small  portion  of  land  whidi  had  been  conveyed  to  him.  In  the  same  year  James  Dykes, 
senior,  died ;  and  John  took  up  the  portion  of  land  conveyed  to  him  in  his  contract  of 
maniage. 

James  Dykes,  the  eldest  son  and  heir  of  the  marriage  of  James  Dykes,  sen.  and 
Janet  Dun,  instituted  an  action  of  reduction  of  the  conveyance  in  the  marriage-contract 
of  John  Dykes  and  Jean  Hamilton,  both  as  to  the  fee  and  the  liferent  therein  provided, 
on  the  ground  that  it  was  in  fraud  and  contravention  of  the  settlement  in  the  previous 
marriage-contract,  under  which  he  was  heir. 

The  interlocutor  of  the  Lord  Ordinary  (3d  February  1809)  was,  "Sustains  the 
reasons  of  reduction  of  the  deeds  libelled,  in  so  far  as  regatds  the  fee  or  property  therein 
contained,  the  deeds  being  in  fraudem  of  the  contract  of  marriage,  founded  on  by  the 
pursuer,  entered  into  between  the  said  James  Dykes,  his  father,  and  Janet  Dun,  spouse 
of  the  said  James  Dykes,  whereby  the  lands  in  question  are,  together  with  certain  other 
lands,  devised  to  the  heirs  to  be  procreate  of  that  marriage,  in  fee,  and  reduces,  decerns, 
and  declares,  accordingly.  But  with  respect  to  the  liferent  right  or  jointure  over  said 
knds,  provided  to  Jean  Hamilton,  also  a  defender  in  this  action,  in  the  event  of  her 
sonriving  John  Dykes^  her  husband,  finds  that  the  contract  under  reduction  is,  quoad 
her  interest  therein,  an  onerous  deed,  which  the  pursuer's  father  had  a  right  to  execute  : 
Therefore,  repels  the  reasons  of  reduction  as  to  said  liferent  conceived  in  her  favour, 
assoilzies  her  from  the  conclusions  of  the  libel,  and  decerns." 

James  Dykes  then  pursued  a  reduction  of  the  conveyance  to  William  the  youngest 
son,  wherein  John  the  second  son,  had  succeeded  as  heir  of  conquest ;  and  the  action 
was  remitted  to  the  former  one.  The  interlocutor  of  the  Lord  Ordinary  (11th  July 
1810)  was,  "  Conjoins  the  processes  which  are  not  only  betwixt  the  same  parties,  but 
also  with  regard  to  the  same  question,  namely.  Whether  the  pursuer  is  or  is  not  entitled 
to  challenge  gratuitous  alienations  of  land  granted  by  his  father,  now  deceased,  in  favour 
of  the  second  and  third  sons,  to  the  prejudice  of  the  pursuer  John  Dykes,  and  contrary 
to  an  express  provision  of  these  lands  in  his  father  and  mother's  contract  of  marriage  7 
Finds,  in  terms  of  the  interlocutor  already  pronounced  in  this  cause,  that  the  reasons  of 
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redaction  insisted  in  by  the  pursuer,  as  heir  under  that  maniage-^sontiact^  are  well 
founded ;  repels  the  defences  in  these  coi\joined  processes." 

[190]  The  defenders  reclaimed,  and  pleaded, — ^The  general  principle,  that  it  is 
impossible,  by  a  deed  purely  gratuitous,  to  defeat  the  provision  of  land  in  a  contnct  of 
marriage,  is  admitted.  But  the  question  still  remains,  whether  the  deeds  under  redoiO- 
tion  are  of  that  nature.  There  is  an  intermediate  class  of  deeds,  proceeding  in  fulfilment 
of  obligations,  which  fall  below  the  point  of  being  strictly  onerous,  and  which  are  abo? e 
that  of  being  strictly  gratuitous.  Such  obligations  were  in  the  civil  law  considered  not 
to  be  due  perfecto  jure,  but  were  ofidi  magis  quam  necessitatis,  {Heinnee.  in  tit  L 
Inst.)  In  English  law  they  are  known  as  proceeding  on  a  good  consideraidon  {Elaek 
vol.  ii.  p.  296,  Ibid.  p.  443),  as  opposed  to  a  valticAle  one ;  and  in  Scotland  they  are 
recognised  as  rational  deeds. 

Beyond  doubt,  a  provision  such  as  that  in  the  contract  1755,  does  not  bar  lational 
deeds  in  favour  of  younger  children,  although  such  should  diminish  or  impair  the  ri^t 
of  the  heir.  In  determining  what  is  a  rational  exercise  of  his  discretionary  power,  the 
Court  will  not  very  strictly  limit  the  father ;  Kilk,  p.  165. — 26th  February  1799, 
Ewing ;  provided  all  is  done  in  evident  justice  to  the  children,  and  nothing  in  fraud  of 
the  obligation  in  favour  of  the  heir.  In  the  present  instance,  the  division  wbs 
sufficiency  favourable  to  the  eldest  son,  and  did  not  exceed  rational  provisions  to  Uie 
younger  children;  out  of  100  acres  the  heir  had  72.  That  the  father  might  hare 
pledged  the  land  for  money,  to  a  greater  amount,  and  settled  the  money  on  the  yoosgor 
children,  is  clear.  The  diminution  of  the  right  of  the  heir  is  not  greater  in  the  one  waj 
of  exercising  the  right  than  in  the  other ;  and  the  opinion  of  Dirleton  and  Sir  James 
Stewart  (vide  Sir  J.  Stewart's  Answers  to  Dirleton,  p.  146),  which  is  always  referred 
to  as  the  text  of  this  part  of  the  law,  does  not  seem  to  exclude  this  mode  of  giving  pro- 
visions. Diet.  vol.  iv.  p.  182. — Eilk,  p.  461.  Home^  10th  July  1724,  Douglas.— 
Sel.  Decis.  11th  February  1762,  Thomson. 

Kot  only  may  the  conveyance  under  reduction  be  supported  as  a  rational  deed,  bat 
it  is  likewise,  in  contemplation  of  law,  an  onerous  deed.  It  is  an  obligation  incurred  in 
a  contract  of  marriage,  under  which  there  is  a /us  qucesiium,  not  only  in  Jean  Hamilton 
the  contracting  wife,  but  in  the  children  nascituri,  JErsk  b.  iii.  tit  8,  s.  38.  A 
multitude  of  other  authorities  might  be  cited  to  the  same  effect.  Accordingly,  the 
interlocutor  of  the  Lord  Ordinary  sustains  the  conveyance  of  the  liferent  provision  in 
favour  of  Jean  Hamilton  as  onerous.  But  it  is  impossible  to  separate,  in  principle,  the 
liferent  provision  to  the  wife  from  the  provision  of  fee  to  the  children.  The  atipa- 
lation  in  favour  of  the  expected  issue  was  as  onerous  a  cause,  and  as  inductive  of  the 
contract  of  marriage,  as  that  in  favour  of  the  wife  herself.  She  gave  up  her  provision 
of  L.500,  and  her  legal  rights,  for  the  twenty-two  acres  therein  conVeyed  to  herself  and 
children.  The  conveyance  is  also  onerous,  in  respect  of  the  husband,  John  Dykea^  who 
was  thereby  induced  to  enter  into  an  irrevocable  contract 

The  pursuer  pleaded, — The  nature  of  the  jus  crediti  created  in  the  heir  under  a 
provision  in  a  contract  of  marriage,  has  been  long  settled  by  a  course  of  decisions ;  22d 
June  1739,  Napier.— 9th  June  1743,  Graham  against  GolmiL—KUk,  p.  460.— 17th 
July  1751,  Strang,  ^oc.— 26th  [191]  July  1751,  Douglas,  i?Vic— 6th  February  1761, 
Bruce,  ^S^.  jDec.— 28th  July  1778,  Speirs.— 5th  December  1804,  Douglas  against 
Johnston. — 13th  February  1810,  Monro.  These  cases  establish  that  the  father  cannot 
defeat,  or  impair,  or  limit,  the  right  of  the  heir  under  ihhzjus  crediti  ;  a  fortiori^  there- 
fore, can  he  not  defeat  it  by  conveying  away  a  part  of  the  subject  provided.  He  may 
grant  rational  provisions  as  burdens  upon  it,  which  the  heir  on  succeeding  must  pay ; 
but  the  heir  is  entitled  to  succeed  to  the  ipsum  corpus  of  the  subject  provided.  This 
precise  case  has  never  been  expressly  decided ;  but  the  general  principles  of  law  settle 
it.  Stairy  b.  iii.  tit  5,  s.  19,  vide  the  case  of  Sinclair,  23d  June  1748,  as  reported  hy 
KUk,  p.  465,  where  the  ratio  decidendi  rules  the  present  case. 

The  Lord  President  observed, — In  this  case  it  appears  to  be  not  improbable  that 
the  expression  heir  or  heirs,  in  the  contract  of  marriage,  was  considered  by  the  parties 
as  equivalent  to  children.  But  this  is  not  the  legal  construction  of  the  deed.  The 
import  of  the  clause,  although  particularly  expressed,  must  be  held  to  provide  the  fee  of 
the  lands  to  the  father,  and  the  succession  to  the  heir  of  the  marriage.  The  heir  had  a 
right  to  succeed  to  the  lands  at  his  father's  death  j  which  right  could  not  be  taken  from 
him  by  any  gratuitous  deed  of  the  father,  although  it  might  be  impaired  and  defeated 
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by  debts  and  onerous  deeds.  With  respect  to  gratuitous  deeds,  particularly  settlements 
mortis  causa^  the  law  has  gone  no  further  than  to  allow  the  father  to  burden  the  heir 
with  suitable  provisions  to  younger  children,  if  he  has  no  other  fund  out  of  which  he 
ecmld  provide  them.  Accordingly,  in  practice,  a  father  in  this  situation  grants  bonds 
of  provision  to  younger  children,  which  are  sustained  as  an  effectual  burden  against  the 
aeUled  estate,  if  not  unreasonable.  But  the  plea  of  the  defender  goes  a  step  further. 
It  assumes  that  a  father,  in  place  of  allowing  the  heir  to  succeed  to  the  estate  provided 
by  the  contract,  is  entitled,  by  gratuitous  deeds  or  settlements  mortis  causa,  to  alienate 
part  of  the  lands  in  favour  of  younger  children.  The  distinction  between  this  and 
bonds  of  provision  is  quite  apparent.  In  tbe  former  case,  it  is  a  direct  infringement  of 
the  heir's  right  of  succession.  In  the  latter  case,  the  heir  takes,  as  his  succession,  the 
whole  that  is  settled  upon  him.  He  may  be  obliged  to  take  that  succession  under 
burdens ;  and  then  the  thing  to  be  inquired  into  is,  whether  these  burdens  are  onerous 
debts  which  must  be  good  to  any  extent ;  or  if  they  aro  provisions  to  younger  children, 
whether  they  aro  rational.  To  this  extent  the  father's  power  is  supported  by  all  the 
authorities  in  our  law,  and  by  established  practice.  What  the  defender  contends  for  is 
altogether  unsupported  either  by  authority  or  practice. 

Many  cases  have  occurred  of  settlements  of  land,  in  favour  of  younger  childron, 
having  been  reduced  at  the  instance  of  the  heir  of  the  marriage,  without  any  inquiry 
whether  the  conveyance  was  excessive  or  not.  The  case  of  Hyslop,  in  1804,  was  an 
instance  in  which,  if  these  important  principles  of  law  were  to  be  departed  from,  the 
equitable  views  wero  infinitely  stronger  than  in  the  present  case.  In  that  instance,  the 
estate  of  Lochend  was  settled,  by  contract,  upon  the  heir  of  the  marriage.  Thero  wero 
ten  childron  of  the  mar- [198] -riage ;  and  the  father  conveyed  the  whole  estate  to 
trostees,  to  be  divided  equally  among  them ;  but  the  Court  reduced  that  settlement.^ 

^  The  following  were  the  ciroumstances  of  the  case  referred  ta 

F.C.  N.S.  II.  192.     1  June  1804.     Lord  Armadale. 
Htblop,  Pursuer. — John  Jardine, 
Maxwbll  and  Others,  Defender^. 

Provisions  to  heirs  and  children. — An  heritable  estate  having  been  settled  in  a  contract 
of  marriage  on  the  heirs  of  the  marriage,  and  the  father  having  executed  a  trust-deed, 
distributing  the  estate  among  all  the  children  equally,  this  was  reduced  at  the 
instance  of  the  heir  of  the  marriage,  as  infraudem  of  the  contract. 

In  the  year  1769,  John  Hyslop,  writer  in  Dumfries,  proprietor  of  the  estate  of 
Lochend,  upon  occasion  of  the  marriage  of  William  Hyslop,  his  only  son,  became  a 
party  to  a  contract  of  marriage,  in  the  following  terms :  It  proceeded  on  the  narrative  of 
*'  the  love  and  affection  the  said  John  Hyslop  bears  to  Helen  Stewart,  his  well  beloved 
spouse,  and  to  the  said  William  Hyslop,  his  son,  he  gives,  grants,  and  simplieiter 
dispones  to  and  in  favour  of  himself  and  his  said  spouse,  and  longest  liver  of  them  two, 
in  liferont  for  their  liferont  right  and  use  allenarly,  during  all  the  days  of  their  joint  or 
separate  lifetime ;  and  to  the  said  William  Hyslop  and  his  heirs,  lawfully  to  be  pro- 
create of  this  present  intended  marriage,  or  of  any  other  subsequent  marriage,  in  fee ; 
which  failing,  to  the  said  John  Hyslop,  his  other  nearest  lawful  heirs  whatsoever, 
heritably  and  irredeemably,  without  reversion,  all  and  whole  the  said  John  Hyslop  his 
lands  of  Lochend."  The  contract  contains  an  obligation  of  infeftment,  procuratory  of 
res^piation,  and  precept  of  sasine,  in  the  usual  terms ;  but  sasine  was  not  taken  upon  it. 

After  the  death  of  John  Hyslop,  William,  the  son,  passing  over  the  contract  of 
mairiagey  obtained  a  precept  of  dare  constat,  as  eldest  lawful  son  and  nearest  lawful  heir 
to  his  father ;  and  (26th  August  1773)  was  thereon  infeft. 

William  Hyslop  (1798)  executed  a  trust-deed,  by  which  he  disponed  the  estate  of 
Lochend,  and  all  his  other  property,  to  John  Maxwell  of  Terraughty,  and  others,  "  in 
trust  only,  for  the  use  and  behoof  of  John,  William,  Agnes,  Helen,  Wellwood, 
Alexander,  Maxwell,  Mary  Anne,  Elizabeth,  and  Jean  Hyslops,  his  childron,  or  such 
other  childron  as  might  yet  be  lawfully  procroated  of  his  body,  equally  and  proportion- 
ally between  than  and  their  heirs ;  and  failing  any  of  them  by  decease  before  marriage 
Of  migority,  the  sharo  or  proportion  of  the  <£ild  or  children  deceasing,  should  fall  and 
accxeaoe  to  the  survivors,  equally  among  them." 
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[193]  The  settlement  in  fayour  of  the  defender,  John,  was,  in  his  own  contract  of 
marriage,  to  take  place  after  his  father's  death.  There  may  be  some  doubt  as  to  the 
liferent  provision  in  favour  of  the  spouse ;  and  her  right  has  been  sustained ;  bat  irith 
regard  to  the  defender,  John,  and  the  issue  of  the  marriage,  the  provision  was  menly 
gratuitous,  and  cannot  compete  with  a  creditor,  which  the  eldest  son  is,  under  hu 
father's  contract  of  marriage  in  1755,  settling  the  lands  upon  the  heir  of  that  marriage. 

The  rest  of  the  Judges  delivered  opinions  to  the  same  purpose.  The  interlocutor 
of  the  Court  (18th  January  1811)  was,  "Adhere  to  the  Lord  Ordinary's  interlocutor 
reclaimed  against." 

And  (9th  February  1811)  a  reclaiming  petition  was  refused  without  answers. 

Thereafter  (4th  December  1801)  William  Hyslop  executed  a  supplementary  trast- 

deed,  narrating  the  former,  and  bearing:    "Considering  that  the  foresaid  koids  of 

Lochend  and  Kissock,  and  pertinents  thereof,  have  been  for  many  years  past  with  nj 

ancestors  and  myself,  and  wishing  anxiously  that  they  may  still  be  continued  in  my 

family  after  my  death,  it  is  my  will,  and  I  do  hereby  bind  and  oblige  my  said  trosteesi 

and  survivors  or  survivor  of  them,  that  they  shall,  as  soon  after  my  death  as  convenient^ 

put  such  value  and  price  on  the  said  lands  of  Lochend  and  Kissock,  as  they  shall  judge 

fair  and  equitable ;  and  that  being  done,  that  they  shall  make  an  offer  of  the  said  laads 

to  the  said  John  Hyslop,  my  eldest  son,  at  the  said  value;  and  after  the  said  offer 

shall  be  so  made,  that  they  allow  him  six  months  to  determine  whether  or  not  he 

shall  accept  thereof ;  but  if  he  fail,  within  that  time,  to  signify  his  acceptance  of  the 

said  offer,  and  to  produce  satisfactory  security  to  my  said  trustees  for  payment  of  the 

price  or  value  of  the  said  lands,  then,  and  in  that  case,  the  said  trustees  shall  be  bound 

to  offer  the  aforesaid  lands  to  the  said  William  Hyslop,  my  second  son,"  and  so  on  to 

the  other  sons  serioHm,     ''  Declaring,  that  upon  the  acceptance  of  any  one  of  my  said  sons, 

in  the  order  of  primogeniture  aforesaid,  and  upon  his  &iding  satisfactory  security  for  the 

price  of  the  said  lands  (which  shall  be  paid  in  such  way  and  in  such  time  as  my  said 

trustees  shall  regulate  and  determine),  the  said  trustees,  and  survivor  or  survivors  of  them, 

shall  be  bound,  and  they  are  hereby  accordingly  bound,  to  execute  and  deliver  an 

absolute  and  formal  disposition,  and  all  other  writs  necessary  for  fully  vesting  the  said 

lands  in  the  person  of  my  said  son  so  accepting,  and  his  heirs  and  disponees;  bnt 

always  upon  their  own  expences :  And  also,  declaring  that,  upon  payment  of  the  price 

or  value  of  the  said  lands,  and  interest  that  may  be  due  thereupon,  the  same  shall  be 

thrown  into  and  made  part  of  the  common  fund  to  be  divided,  by  my  said  trosteee, 

among  my  children,  agreeably  to  the  said  trust-deed  and  settlement." 

William  Hyslop  died  in  1803,  leaving  ten  children;  and  his  whole  property  was 
computed  to  be  worth  about  L.  16,000. 

John  Hyslop,  the  eldest  son  of  William,  raised  (1804)  an  action  of  redaction, 
narrating  these  settlements,  and  the  titles  made  up  by  precept  of  dare  in  1773,  and 
bearing :  "  As  the  pursuer  is  the  heir  of  the  said  marriage,  the  said  lands  of  Lochend 
have,  by  the  death  of  his  father,  the  said  William  Hyslop,  which  happened  in  the 
month  of  May  last,  descended  to  him ;  and  it  was  idtra  vires  of  his  said  father,  and  in 
fraudem  of  the  said  marriage-contract,  for  him  to  make  up  titles  to  the  said  lauds  of 
Lochend  in  the  manner  he  did,  and  convey  away  the  same  by  a  voluntary  gratuitous 
deed,  to  the  prejudice  of  the  pursuer,  on  whom  they  were  settled  by  his  grandfather'a 
destination ; "  and  concluded  for  reduction  thereof. 

The  interlocutor  of  the  Lord  Ordinary  (29th  May  1804)  was — "  Sustains  the  reasons 
of  reduction  so  far  as  they  regard  the  lands  of  Lochend,  contained  in  the  contract  of 
marriage,  and  pertinents  hereof ;  and  reduces,  decerns,  and  declares,  in  terms  of  the 
conclusions  of  reduction." 

The  defenders  reclaimed,  and  pleaded  : — ^That  by  the  term  lieirs  must  be  understood 
the  whole  children  of  the  marriage  collectively ;  and  that  the  father  was  entitled  to  dis- 
tribute the  estate  among  them  according  to  sound  discretion.  The  following  caaea^  as 
supporting  this  interpretation,  were  referred  to. — 9th  January  1728,  Dowie. — ^Febroazy 
1727,  Macdowal  against  Macdowal. — Kaimes's  Rem.  Dec.,  10th  June  1724,  Douglas.-^ 
Kaimet^e  Sel.  Dec.  11th  February  1762,  Thomson.— />i(^.  vol.  iii.  p.  180-— 17th 
December  1738,  Campbell — 5th  August  1782,  Blair  against  Be^ 

The  Lords  refused  the  petition  without  answers. 
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No.  53.        F.C.  N.S.  IL  194.     13  Feb.  1811.     Ist  Div.— Lord  Hermand. 

Boyd  Hobsburgh,  Pursuer. — Alexander  Mciconochie, 

Isabella  Bethune,  Defender. 

Prescription — B^  of  Exchange, — It  was  found  that  entries  in  a  book,  holograph  of  the 
debtor,  of  payments  of  interests  on  a  bill  of  exchange,  which  were  dated  within  six 
years  after  the  date  of  the  bill,  but  more  than  six  years  before  the  institution  of  the 
action,  did  not  interrupt  prescription  or  vouch  the  debt. 

Mr.  Beihune  was  indebted  to  John  Brown  in  the  sum  of  L.60,  by  a  bill  of  exchange, 
dated  13th  Noyember  1800.  He  was  indebted  to  Charles  Bell  in  the  sum  of  L.500,  by 
a  biU  of  exchange,  dated  11th  November  1801.  To  the  first  of  these  bills  M^jor 
Honburgh  had  right  by  indorsation;  and  to  the  second  he  had  right  as  executor 
nominate  of  Mr.  BelL  Upon  the  bill  granted  to  John  Brown  there  were  the  following 
markings  :— "  nth  November  1802.  Received  two  years  interest." — "  22d  November 
1804.  Two  years  interest  paid,  deducting  3s.  property  tax,  last  year." — And  upon  the 
bill  granted  to  Mr.  Bell  there  were  these : — "BeHjUeld^  22d  November  1802.  Received 
one  year's  interest  of  the  within  biU,  including  six  dozen  sherry  from  Hall  and  Co. 
(Signed)  Charles  Bell." — *<1803,  November  22.  Received  the  interest  to  the  11th 
November  last.     (Signed)  Charles  Bell." 

Corresponding  to  the  dates  and  markings  on  the  bills,  there  were  the  following 
entries  in  Mr.  Bethune's  books,  holograph  of  himself. 

Cash  received.     Cash  paid. 

1800,  Nov.  13.  J.  Brown  paid  my  bill  -        -        -        -  L.60    5    0 

Ditto  on  my  note         .        .        -        -     L.60    0    0 

1801,  Nov.         Charles  Bell  paid  you  my  note      -        -  205    0    0 

Ditto  by  cash  on  my  note     -        -        -      500    0    0 

1802,  Nov.  15.  Charles  Bell  paid  you  one  year's  interest 

ofmybiU 25    0    0 

1803,  Nov.  22.  Cha.  Bell  paid  you  one  year's  interest 

of  L.500 25    0    0 

In  the  [year]  1804  Mr.  Bell  died ;  and  there  were  no  entries  in  Mr.  Bethune's  books, 
relative  to  either  of  these  debts,  at  any  subsequent  period. 

[195]  On  the  Ist  March  1807  Mr.  Bethune  died. 

In  the  year  1810,  Major  Horsburgh  pursued  Isabella  Bethune,  the  representative  of 
Mr.  Bethune,  for  payment  of  these  debts. 

The  interlocutor  of  the  Lord  Ordinary  (18th  December  1810)  was  :  *' Finds  that  all 
the  entries  or  markings  of  payment  of  interest  in  the  book  alleged  to  have  been  kept  by 
the  deceased  Mr.  Bethune,  and  founded  on  by  the  pursuer  as  sufficient  to  interrupt 
preecription,  are  dated  more  than  six  years  anterior  to  the  commencement  of  this 
process;  sustains  the  defences;  assoilzies  the  defender  from  the  conclusions  of  the 
action,  as  to  the  two  bills  for  L.500  and  L.60  objected  to,  and  decerns." 

The  pursuer  reclaimed,  and  pleaded, 

By  the  sexennial  prescription  of  bills  introduced  by  statute,  the  lapse  of  the  six  years 
does  not  operate  an  extinction  of  the  debt.  It  only  annihilates  the  bill  or  document,  as 
legal  evidence  by  iliat  writ  of  the  existence  of  the  debt.  It  is  still  competent  to 
establish  the  same  debt  aiiunde^  e.g,  by  the  oath  or  by  some  oilier  writ  of  the  party. 
The  party  may  have  double  evidence  of  his  debt :  he  may  have  the  bill,  and  at  the 
same  time  he  may  have  some  other  writing ;  and  although  prescription  may  annihilate 
the  bill,  it  will  not  affect  the  other  writ ;  although  the  bill  may  have  perished  by  pre- 
scription, the  books  of  the  debtor  remain  as  a  sufficient  voucher.  This  principle  has 
been  recognised  by  the  Court,  19th  May  1797,  Campbell. — 15th  November  1808, 
Leslie. 

The  Lords  (13th  February  1811)  "  refused  the  petition  without  answers," 
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No.  54.  F.C.  N.S.  n.  196.     16  Feb.  1811.     Ist  Div.— Lord  SuccoliL 

James  Thomson,  Pursuer. — Bobert  Corbet. 

James  Dove,  Defender. — Tho.  W.  Baird. 

Pactum  Ulicitufn. — There  were  two  candidateB  for  a  vacant  office  in  the  gift  o!  tfce 
Town  Council  of  Edinburgh ;  certain  of  the  members,  previously  to  the  election, 
imposed  on  the  candidate  to  be  elected  an  obligation  to  pay  to  the  other  candidate  a 
certain  annuity,  who  thereupon  retired  from  the  canvass ;  this  was  a  pactum  iUidtum, 

The  office  of  joint  keeper  of  the  Parliament  House  is  alternately  in  the  appointment 
of  the  Lords  of  Session  and  the  Town  Council  of  Edinburgh.  It  became  vacant,  and 
the  appointment  for  that  turn  was  in  the  Town  Council.  Two  candidates,  James  Dove 
and  James  Thomson,  offered  themselves  for  the  office. 

The  Town  Council  were  not  imanimous;  and  with  the  view  of  preventing  a 
division,  James  Dove  was  called  into  the  Council-Chamber,  where  several  of  the 
members,  and  among  others  the  Convener  (Anderson),  and  the  Lord  Provost  (Coolter)^ 
were  present,  and  was  informed  that  he  must  agree  to  pay  to  James  Thomson  a  certain 
annuity  out  of  the  emoluments  of  his  office.  He  was  desired  to  subscribe  a  letter  of 
tiie  following  tenor : — "  Edinburgh,  9th  March  1808.  Sib, — As  Convener  Anderson 
informs  me  that  you  are  a  candidate  for  the  office  of  conjunct  keeper  of  the  Parliament 
House,  along  witib  myself ;  on  condition  that  you  give  up  the  canvass,  and  that  1  am 
preferred  to  the  office,  I  hereby  agree  to  pay  you,  and  Mrs.  Thomson  your  spouse,  in 
case  she  shall  survive  you,  the  sum  of  L.25  sterling  per  annum,  to  be  paid  quarteilj, 
and  per  advance,  and  commence  at  the  ensuing  term  of  Whitsunday  next ;  and  I  oblige 
myself  to  grant  you  and  Mrs.  Thomson,  to  the  foresaid  effect,  a  regular  bond  upon  stampt 
paper,  at  your  expence,  whenever  the  same  shall  be  required  by  you  and  her.    I  am,  ^ 

(Signed)  James  Dove." 

After  this  letter  was  subscribed,  James  Thomson  retired  from  the  canvass,  and 
James  Dove  was  elected. 

James  Dove,  after  continuing  to  pay  the  annuity  for  about  a  year,  refused  to  paj  it 
any  longer.  James  Thomson  presented  a  petition  to  [197]  the  Sheriff,  praying  that 
James  Dove  should  be  ordained  to  subscribe  a  bond  in  terms  of  his  missive. 

The  interlocutor  of  the  Sheriff  (Uth  February  1810)  was, — "Ordains  the  defender 
forthwith  to  grant  bond  to  the  pursuer  as  craved." 

James  Dove  pursued  an  advocation  of  this  judgment,  which  came  before  lx>id 
Succoth,  Ordinary,  and  was  stated  in  memorials  to  Uie  Court. 

The  advocator  maintained, 

The  fees  attached  to  this  and  every  other  office  of  public  duty  and  tarost,  are 
presumed  to  be  necessary  for  the  decent  support  of  the  incumbent ;  and  no  paction  can 
be  sustained  in  law,  of  which  the  direct  consequence  is  to  reduce  the  incumbent  to  a 
state  of  indigence,  rendering  him  incapable  of  decently  performing  his  duty.  Besidea 
all  pactions  by  which  the  electors  stipulate  as  a  condition  of  the  election,  that  a  part  of 
the  emoluments  of  an  office  should  be  given  either  to  themselves  or  to  their  friends  aie 
illegal.  Such  a  paction  is  corrupt,  and  of  the  nature  of  a  bribe. — Did.  vol.  ii.  p.  19.— 
9th  February  1759,  Campbell.— 1st  February  1786,  Dakymple  agamst  Shaw.— Ftti«  the 
opinion  delivered  by  the  Lord  Chancellor,  25th  February  1802,  in  the  case  between  Sir 
Robert  Anstruther  and  Mr.  Andrew  Miller,  Clerk  of  the  Bills.^ 

1  The  advocator  quoted,  from  a  printed  copy  of  the  Chancellor's  speech,  the  following 
passage: — 

"  The  later  decisions  in  this  country  have  certainly  gone  this  length,  that  where  (I 
particularly  allude  to  a  judgment  very  ill  reported,  but  most  ably  given  by  a  noble  and 
learned  Lord,  whose  assistance  your  Lordships  have  received  so  frequently  in  this  Honae, 
I  mean  Lord  Thurlow,  when  he  held  this  principle  as  a  principle  which  probably 
governed  his  conscience  as  a  Judge)  his  Majesty  empowered  an  officer,  for  the  benefit  of 
the  public,  to  recommend  a  person  to  an  office,  not  merely  an  office  in  the  administiatioii 
of  justice,  but  an  office  in  a  much  less  degree  affecting  the  public  interest, — that  the  law 
supposed  the  Crown  to  repose  this  trust  in  him,  that  he  would  appoint  a  person  woithy 
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[198]  The  leBpondent  maintamed, 

That  the  paction  was  not  illegal.  There  was  no  statute  in  Scotland  piohihiting  such 
a  transaction ;  and  the  respondent,  by  retiring  from  the  canvass,  and  giving  up  his  diance 
of  the  office,  had  given  an  equivalent  for  it.  A  great  number  of  offices  in  Scotland  were 
in  the  daOy  custom  of  being  sold,  such  as  the  Clerk  of  the  Court  of  Justiciary,  the 
Beputy-Clerks  of  Session,  and  the  Clerks  of  the  Bills ;  and  there  is  no  reason  why  the 
office  in  question  should  not  be  open  to  similar  anangements. — Diet.  vol.  iv.  p.  28. 

The  Lord  President  observed, — When  an  individual,  or  the  Magistrates  of  a  burgh, 
haYS  the  disposal  of  an  office,  it  is  clearly  illegal  in  them  to  stipulate,  from  the  person 
to  be  elected  to  it,  either  directly  or  indirectly,  any  thing  in  favour  of  themselves,  or  of 
say  person  recommended  by  them.  In  the  electors  in  the  present  case  there  is  the 
nomination  of  many  offices  of  great  importance,  such  as  the  appointment  of  clergymen, 
professors,  and  schoolmasters ;  and  the  consequences  of  admitting  the  legality  of  any 
stipulation  of  this  nature  in  such  appointments  need  not  be  pointed  out    To  this 

to  fill  that  place;  that  the  law  supposed,  therefore,  that  he  would  not  permit  his 
judgment  to  be  corrupted,  by  entering  into  a  consideration  of  the  question,  who  would 
give  most  for  his  recommendation ;  that  any  traffic,  therefore,  which  he  entered  into,  to 
make  a  person  a  benefit  of  the  opportunity  of  recommending,  was  a  traffic  which  a  court 
of  equity  in  this  country  would  cut  down ;  and  it  would  be  very  difficult,  I  think,  if 
that  principle  be  maintained,  that  a  man  shall  not  for  lucre  recommend,  that  he  shall  for 
lucre  do  that  which  is  the  strongest  act  of  recommendation,  appoint 

"  The  agreement,  upon  the  very  face  of  it,  shews  that  it  is  not  the  law  of  any  country 
that  these  offices  are  capable  of  sale ;  that  there  is,  in  the  very  nature  of  the  traffic, 
groond  for  contending  that  it  ought  not  to  be  the  law  of  any  country ;  for  a  man  cannot 
tat  down  to  make  such  agreements,  without  expressing  them  in  terms  which,  when  your 
Loidships  come  to  attend  to  them,  point  out  directly  the  mischief  of  which  such  bargains 
are  natiually  productive.  There  is  no  proposition,  I  apprehend,  more  clear  than  this,  at 
least  in  the  law  of  this  part  of  the  island,  that  no  man  executing  a  public  office  is  to  be 
pennitted  on  any  account  to  take  fees,  other  than  those  which  the  law  has  allotted  to 
him ;  other  than  those  which  can  compulsorily  be  demanded.  But  if  you  once  establish 
that  the  officer  is  to  buy  his  office,  the  fact  that  he  does  purchase  the  office  furnishes  a 
temptation  to  forget  that  such  is  the  language  of  the  law ;  and  immediately  to  address 
hiB  mind  to  a  consideration  for  this  purpose,  whether,  besides  the  ordinary  fees,  he  may 
not  have  voluntary  fees,  and  extraordinary  fees.  And,  accordingly,  when  parties  sit  down 
to  form  such  a  iMffgain  as  this,  as  he  who  sells  wishes  to  make  his  bargain  sure,  and  he 
who  buys  wishes  to  make  his  bargain  advantageous,  they  look  not  only  to  the  fee  which 
the  law  does  allow,  but  one  looking  to  profit^  and  the  other  taking  care  that  he  who 
purchases  shall  not  have  more  profit  than  in  proportion  to  the  nature  of  the  contract 
between  him  who  buys,  and  him  who  sells,  he  stipulates,  that  if  there  is  profit  beyond 
IhsX  which  is  ordinary,  he  shall  participate  in  the  extraordinary  as  well  as  in  the  ordinary 
profits. 

^  It  has  been  stated  to  your  Lordships,  that  this  office  has  been  frequently  sold ;  it 
has  been  stated  to  your  Lordships,  that  the  office  of  Principal  Clerk  of  the  Bills  has  been 
frequently  sold ;  it  has  been  stated,  that  various  other  offices  relating  to  the  administra* 
tion  of  justice  have  been  frequently  sold;  and  they  give  you  the  authority  of  an  Act  of 
Sir  George  M'Kenzie,  of  a  Mr.  Wedderbum's  concurrence  in  the  Act>  and  other 
authorities  which  have  been  stated ;  and  that  the  Court  of  Session,  with  reference  to 
these  cases,  have  given  their  authority  by  Acts  of  Council,  and  Acts  of  Sederunt.  I 
protest)  for  the  honour  of  the  Court  of  Session,  against  its  being  understood,  that  by 
registering  those  bonds  in  their  Acts  of  Council,  or  Acts  of  Sederunt,  they  have  ever 
given  judgment  upon  their  validity.  Those  Acts  are  done  for  the  sake  of  execution  (if 
a  question  should  hereafter  arise,  whether  execution  should  be  taken  out  upon  such 
iustrument),  rather  than  considered  as  Acts  of  Publication,  calling  upon  the  Court  to 
take  notice  in  the  first  instance  of  the  nature  of  them,  and  to  decide  upon  them. 

''Sir  George  M'Kenzie  is  the  instance  in  1683;  and  when  I  mention  his  name,  I 
mention  the  name  of  a  great  person,  certainly  a  great  person  with  reference  to  any  point 
of  law  in  a  question  of  this  sort  But  I  think  there  are  in  the  transaction  of  Sir  George 
M^enzie  reasons  to  suppose  he  doubted  of  the  authority  of  the  Act  in  which  he  was 
engaged." 
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general  rule  of  law,  f  onnded  on  the  clearest  principles  of  public  good  and  neoesstty,  theze 
is  only  one  exception,  viz.  that  of  offices  which  are  in  use  to  be  bought  and  add.  Bat 
this  exception  goes  no  farther  than  to  establish  the  practice  in  particular  instancei,  a 
practice  which  is  not  alleged  to  exist  in  the  present  case.  If  it  had  been  merely  a 
bargain  between  the  ttoo  eandidatesj  in  which  the  electors  had  no  participation,  the  case 
mi^t  perhaps  be  different  and  more  doubtful,  and  on  this  point  I  will  reserve  my 
opinion ;  but  it  was  a  stipulation  imposed  by  the  electors  themsdves  as  a  condition  d 
the  election ;  and  it  was  just  as  ille^  as  if  they  had  stipulated  for  a  sum  of  money  to 
be  paid  to  themselves  as  the  consideration  for  the  election. 
The  other  Judges  delivered  similar  opinions. 

The  interlocutor  of  the  Lord  Ordinary  was, — *'The  Lord  Ordinary  having  again 
considered  this  bill,  with  the  procedure,  and  memorials  [199]  for  the  parties,  and  having 
advised  with  the  Lords  of  the  First  Division,  remits  to  the  Sheriff  to  find  the  trans- 
action illegal,  to  alter  his  interlocutor,  and  to  dismiss  the  action." 

And  (16th  February  1811)  the  Lords  adhered. 
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Sarah  Bartlbt,  Belict  of  William  Buchanan,  Pursuer.— ^oncrie/ 

Andrew  Buchanan  of  Auchmar,  Defender. — Jardine. 

Teree. — Found  due  out  of  lands  in  which  a  disponee  of  the  husband  had  been  infeft  on 
a  disposition  ex  fade  absolute,  but  which  was  qualified  by  a  back-bond,  and  had  been 
truly  granted  in  security  for  a  sum  of  money. 

Li  the  year  1789  William  Buchanan  of  Auchmar  disponed  those  lands,  by  a 
disposition  ex  facie  absolute  and  irredeemable,  to  Andrew  Buchanan,  the  respondent, 
and  infef tment  soon  after  followed.  Of  the  same  date  with  the  disposition,  a  back-bond 
(which  was  recorded  before  the  seisin)  was  granted  by  Andrew  Buchanan,  declaring, 
"That  although  the  forescdd  disposition  bears  to  be  absolute  and  irredeemable,  and 
granted  for  a  price  paid,  yet  the  truth  is,  that  the  same  was  granted  only  as  a  secoiity 
to  me  for  the  repayment  of  L.1200  sterling,  instantly  advanced  and  paid  by  me  to  bim, 
and  of  the  lawful  interest  of  the  said  principal  sum  from  this  date,  till  the  said  principal 
sum  is  repaid  to  me,  with  the  expences,  <&c.,  and  on  repayment  at  any  term  before 
Martinmas  1 793,"  Andrew,  the  disponee,  bound  himself  to  reconvey  the  lands ;  and  it 
was  provided,  "  That  if  the  said  William  Buchanan,  or  his  foresaids,  shall  fail  to  mike 
payment  to  me,  or  my  foresaids,  at  or  before  the  said  term  of  Martinmas  1793,  of  the 
whole  foresaid  principal  sum  of  L.1200  sterling,  with  the  whole  interest  due  thereupon, 
and  expenses  to  be  disbursed  by  me  in  making  my  said  security  effectual,  with  the 
interest  of  the  said  expences  from  the  respective  period  of  disbursing  the  same^  the 
above  written  obligation  to  reconvey  the  said  lands  and  teinds  shall  ipso  facto  cease  and 
determine ;  and  the  said  William  Buchanan's  right  of  redemption  shall  from  thenceforth 
become  extinct,  void,  and  null ;  and  it  shall  be  lawful  and  competent  to  me  or  mine 
aforesaid,  at  any  time  after  the  term  of  Martinmas  1793,  without  any  declaration  for 
that  effect,  or  any  consent  from  him,  or  intimation  made  by  me,  or  my  successors,  and 
whether  he  is  in  life  at  the  time  or  not,  to  sell  and  dispose  of,  by  [201]  public  roup,  in 
the  city  of  Glasgow,  the  foresaid  lands,  teinds,  and  others,  after  having  previoosly 
advertised  the  sale  thereof  six  several  weeks  in  each  of  the  Glasgow  newspapers,  and  to 
apply  the  price  thereof,  after  deducing  all  the  charges  and  expences  of  the  said  eale, 
and  other  legal  procedure  necessary  thereanent,  to  be  ascertained  by  my  own  and  the 
account  of  the  men  of  business  to  be  employed  therein,  towards  payment  of  the  foreaaid 
principal  sum  of  L.1200  sterling,  interest  due  thereon,  and  expenses  disbursed  by  me  in 
making  my  said  security  effectual,  with  the  interest  of  the  said  expences  as  aforesaid; 
and  to  lodge  the  residue,  if  any  be,  in  the  hands  of  any  of  the  bulking  companies  of 
Glasgow,  at  such  rate  of  interest  as  can  be  got  therefor,  on  the  account  and  risk  of  the 
said  William  Buchanan,  or  his  foresaids :  And  it  is  also  hereby  further  provided,  that  I 
shall  be  entitled  and  have  full  right  and  power  immediately  to  enter  to  possession  of, 
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and  to  receiye  and  prosecute  for,  the  rents  and  profits  of  the  lands,  teinds,  and  others 
abo7e  mentioned,  in  yirtae  of  the  foresaid  disposition  granted  to  me  hy  the  said  William 
Bachanan,  to  be  applied  towards  payment  to  me  of  the  interest  of  the  foresaid  principal 
sam  of  L.1200  sterling  yearly,  as  it  falls  due,  and  of  the  foresaid  expences  and  interest 
thereof"  &c. 

The  term  of  Martinmas  1793  passed  without  payment  being  made,  or  any  steps 
taken  for  a  sale  of  the  lands.  In  1796  William  Buchanan  married  the  pursuer,  and  in 
the  following  year  was  lost  ofif  the  coast  of  America. 

The  widow  raised  an  action  for  exhibition  of  the  title-deeds  of  the  heritable  estate, 
and  for  payment  of  her  claims  out  of  the  moveable  property,  against  James  Buchanan, 
the  brother  and  heir  of  her  husband,  and  against  certain  trustees  he  had  named,  of 
whom  Andrew  Buchanan  was  one. 

In  the  meantime  the  heir  sold  his  right  of  redemption  of  the  lands  of  Auchmar  to 
the  respondent,  who  took  possession  on  his  prior  disposition  and  infeftment 

The  widow,  after  considerable  difficulty,  was  served  to  her  terce,  and  raised  the 
present  action  for  making  her  claim  effectual. 

Pleaded. — By  the  foresaid  transaction  nothing  more  was  done  or  intended,  as 
declared  by  the  back-bond,  than  to  grant  an  heritable  security  over  the  lands  to  the 
extent  of  L.1200.  The  form  adopted  was  only  for  the  purpose  of  enabling  the  creditor 
to  draw  payment  more  easily.  Could  it  be  supposed  that  the  deceased  had  formed  any 
design  of  excluding  his  wife  from  the  legal  provisions  1 — that  would  have  been  a  fraud 
in  the  eye  of  law,  and  as  such  ineffectual.  But  there  was  no  such  intention ;  and  the 
husband  continued  to  possess  the  estate  till  the  day  of  his  death  as  proprietor  vested  in 
the  fee,  which  was  only  lessened  in  value  by  the  heritable  security  he  had  granted. 
In  these  circumstances,  the  wife  is  entitled  to  her  terce.  If  it  were  otherwise,  a 
husband  at  pleasure  might  defeat  the  law  by  granting  a  disposition  similar  to  the  above 
in  security  for  the  smallest  sum. 

Anstoered, — There  is  no  rule  of  law  better  established  than  that  the  widow's  claim 
of  terce  is  measured  by  the  extent  of  the  husband's  seisin  [202]  at  the  time  of  his 
death.  In  this  case  the  husband  was  disseised,  and  the  respondent  infeft  in  the  year 
1789,  seven  years  before  the  marriage.  There  can,  therefore,  be  no  ground  for  suppos- 
ing any  intention  to  defeat  the  law.  The  rights  of  parties  are  to  be  judged  of  as  they 
appear  from  the  record ;  and  an  absolute  and  real  right  to  these  lands,  completed  by 
infeftment,  is  not  to  be  defeated  by  the  terms  of  a  mere  personal  bond.  But,. giving 
that  bond  its  utmost  effect,  any  right  that  remained  to  the  husband  or  his  heir  was 
merely  a  right  of  reversion ;  and  it  is  perfectly  established  that  such  a  right,  even  in 
the  case  of  a  wadset,  where  every  step  has  been  taken  to  redeem,  except  the  last,  cannot 
he  affected  by  a  claim  of  torce. — M^ougal  against  M'Dougal,  3d  July  1801,  Fcic,  CoL 
app. — Enkine,  b.  ii.  tit.  9,  s.  49. 

In  another  view,  whatever  may  have  been  the  nature  of  the  husband's  right  prior 
to  the  term  of  Martinmas  1793,  whenever  it  had  elapsed,  his  right  of  redemption  was 
at  an  end-^all  that  remained  to  him  was  a  personal  claim  for  the  balance  of  the  price, 
if  any  should  be  due.  The  widow  may  have  a  claim  against  this  fund  as  personal 
property,  but  it  cannot  be  affected  by  terce. 

The  Lord  Ordinar3r's  judgment  was, — *'  Finds  the  pursuer  entitled  to  her  torce  or 
third  part  of  the  rente!  of  the  property  possessed  by  her  late  husband  at  the  time  of  his 
death,  after  deduction  of  the  interest  of  the  heriteble  debte  affecting  the  same ;  and  as 
the  property  is  now  sold,  ordains  parties'  procurators  to  be  ready  to  debate  against  next 
calling  as  to  the  pursuer's  election,  whether  she  claims  a  third  of  the  rental  of  the  lands, 
or  a  third  of  the  interest  of  the  price  at  which  the  subjecte  were  sold." 

Afterwards,  however,  his  Lordship  reported  the  case  to  the  Court,  pronouncing  this 
ioterlocutor: — "In  respect  it  still  appears  to  the  Lord  Ordinary  that  nothing  further 
was  in  view  between  the  late  William  Buchanan,  the  pursuer's  husband,  and  the 
representer,  by  their  transaction  in  1789,  than  to  give  the  representer  an  heritable 
security  for  LI 200  sterling,  makes  avizandum  to  the  Lords  of  the  Second  Division, 
how  far  the  effect  of  this  transaction  can  be  to  deprive  the  pursuer  of  her  right  of  terce 
out  of  her  husband's  lands  of  Auchmar,  and  ordains  parties'  procurators  to  prepare  and 
print  informations  on  this  point." 

The  Court  were  clearly  of  opinion  that  the  Lord  Ordinary's  interlocutor  was  right. 
Nothing  more  had  been  done  than  granting  an  heriteble  security.     Beyond  the  extent 
F.O.  VOL.  I.  29 
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of  the  L.1200,  the  infeftment  of  the  creditor  was  truly  the  infef tmeat  of  thedebtof^ 
and  any  other  supposition  would  afford  the  means  of  defeating  the  law. 

[Sequel,  27  Nov.  1812,  F.C. ;  Gardyne  v.  Royal  Bank,  13  D.  930,  942;  d,lM 
Clinton,  8  M.  373 ;  National  Bank  v.  Union  Bank,  13  R  389,  398,  401,  403.] 
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James  Johnstone,  Pursuer. — APCormick  et  Clerk, 
Smellib  and  Grahame,  Defenders. — Oreeiishields, 

Bankrupt — Discharge, 

Where  the  bankrupt  offered  a  composition  of  8s.  per  pound,  under  the  statate,  aud 
privately  promised  all  of  his  creditors  2s.  more,  without  caution,  the  Court,  while  they 
could  not  adhibit  their  authority  to  the  additional  composition,  aud  could  not  have 
sanctioned  it  at  all,  had  the  additional  sum  made  part  of  the  public  transaction  {Vide 
M'Mino,  petitioner,  10th  July  1804,  and  Livingstone,  petitioner,  6th  June  1811,  N.  R), 
granted  the  discharge, — he  having  the  statutory  consent,  no  other  relevant  objection 
being  substantiated,  and  the  additional  sum  not  appearing  in  the  minutes. 


No.  59.  F.C.  N.S.  II.  207.     28  Feb.  1811.     1st  Div. 

William  Anderson  and  Company,  Pursuers. — J.  Cunin^hame. 

IvER  Campbell  and  Others,  Defenders. — SoL-Oenercd  Monypenny  et  Hovm. 

Jurisdiction—Statute^^The  Acta  of  23d  Geo.  III.  c.  77,  and  28th  Geo.  III.  c.  37,  applj 
to  Scotland. 

The  statutes  1st  of  James  I.  Queen  Anne  9,  c.  11,  and  Geo.  III.  24,  c.  19,  a  3, 
regulating  the  trades  of  currier  and  tanner,  and  imposing  a  duty  on  leather,  do  Dot 
give  a  power  of  seizure,  but  only  of  forfeiture. 

The  jurisdiction  of  the  Justices  of  the  Peace  under  the  Act  of  Queen  Anne  9,  c 
11,  subject  to  review.^ 

By  the  statute  confirming  the  Act  23d  Geo.  III.  c.  37,  entitled,  "  An  Act  for  the  mure 
effectual  preventing  of  vexatious  suits  against  the  officers  of  excise,  and  their  assistants, 
acting  under  the  authority  and  powers  to  them  given  by  the  several  statutes  made  for 
the  securing  the  duties  of  excise  and  inland  duties,"  it  is  provided,  that  "  if  any  action 
or  suit  shall  be  brought  against  any  person  or  persons,  for  any  thing  by  him  or  them 
done  in  pursuance  of  this  or  any  other  Act  of  Parliament  now  in  force,  or  hereafter  to 
be  made,  relating  to  his  Migesty's  revenues  of  customs  and  excise,  or  either  of  them,  sach 
action  or  suit  shall  be  commenced  within  three  months  after  the  matter  or  thing  done," 
&c.  <&c. 

By  the  25th  section  of  the  same  statute  it  is  declared,  '*  That  no  writ  or  process  shall 
be  sued  out  against  any  officer  of  customs  or  excise,  or  against  any  person  acting  bj  his 
or  their  order,  in  his  or  their  aid,  for  any  thing  done  in  the  execution,  or  by  reason  of 
this  or  any  other  Act  of  Parliament  now  iu  force,  or  hereafter  to  be  made,  relating  to 
the  said  revenues,  or  either  of  them,  until  one  kalender  month  next  after  notice  shall 
have  been  delivered  to  him  or  them,  or  left  at  the  usual  place  of  his  or  their  abode,  bj 
the  attorney  or  agent  for  the  person  or  persons  who  intends  or  intend  to  sue  out  such 
suit  or  process  [208]  as  aforesaid,  in  which  notice  shall  be  clearly  and  explicitly  con- 
tained the  cause  of  action,  the  name  and  place  of  abode  of  the  person  or  persons  in  whose 
names  such  action  is  iotended  to  be  brought,  and  the  name  and  place  of  abode  of  the 
said  attorney  or  agent." 

An  information  having  been  laid  against  Messrs.  Anderson  and  Company,  taonen  in 

^  Vide  6th  February  1810,  Grant  against  Harper. 
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Beith,  that  they  were  carrying  on  the  joint  trades  of  curriers  and  tanners,  contrary  to 
statute,  their  whole  leather  was  seized  by  persons  under  the  authority  of  the  collector 
and  superyiBor  of  excise  for  the  diBtrict.  Messrs.  Anderson  and  Company  were 
afterwards  convened  before  the  Justices  of  Peace, — were  found  guilty, — the  leather 
declared  forfeited,  and  they  themselves  fined  in  a  mitigated  penalty.  The  leather  was 
sold  by  public  roup,  and  purchased  by  Anderson  and  Company  themselves.  About 
fifteen  months  afterwards^  and  wiihatU  any  previous  notice^  in  terms  of  the  statute, 
Anderson  and  Company  brought  an  action  against  Messrs.  Campbell  and  Douglas,  the 
collector  and  supervisor  of  excise  for  the  district,  concluding,  1^,  For  reduction  of  the 
decree  of  the  Justices ;  ^dty^  For  repetition  of  the  price  of  the  leather  iUegally  extorted 
from  them  under  that  decree ;  and,  Mty^  For  damages. 

To  this  Messrs.  Campbell  and  Douglas  stated  three  preliminary  defences ;  1«^,  That 
the  action  was  incompetent,  as  no  notice  had  been  given  to  them  in  terms  of  the  statute; 
2dlyy  That  the  action  was  prescribed,  not  having  been  brought  within  three  months  after 
the  matter  or  thing  was  done ;  and,  Zdly^  That  the  jurisdiction  of  the  Court  of  Session 
was  excluded  in  such  cases  by  the  Act  9th  Anne,  c.  11,  s.  36,  which  declared,  "  And  if 
either  party  shall  find  himself  aggrieved  or  remain  unsatisfied  in  the  judgment  of  the 
said  Justices,  then  he  or  they  shall  or  may,  by  virtue  of  this  Act,  complain  or  appeal  to 
the  Justices  of  the  Peace  at  the  next  general  quarter  sessions  for  that  county,  riding,  or 
place,  who  are  hereby  empowered  to  summon  and  examine  witnesses  upon  oath,  and 
finally  to  hear  and  determine  the  same.'' 

Against  these  defences  Messrs.  Anderson  and  Company  pleaded, — Ist^  That  the 
statutes  of  Geo.  III.  did  not  apply  to  Scotland.  2dZ^,  That^  at  all  events,  they  could 
not  protect  the  defenders  in  the  circumstances  of  the  case;  and,  3dly^  That  the  decisions 
of  the  Justices  of  Peace  were  not  final. 

The  Lord  Ordinary,  on  advising  memorials,  **  Repelled  the  preliminary  defences,  and 
ordains  the  defenders  to  give  in  a  special  condescendence  of  the  reasons  of  reduction, 
and  of  the  &cts  which  they  offer  to  prove  in  support  thereof." 

Messrs.  Campbell  and  Douglas  petitioned,  and  argued : — From  the  terms  of  the  statute 
of  Geo.  III.  formerly  recited,  and  of  the  preceding  one  of  the  same  reign,  23d,  c  70,  it 
is  quite  plain  that  they  must  equally  extend  to  Scotland.  They  are  revenue  statutes ; 
and  being  enacted  expressly  for  the  protection  of  revenue  officers,  acting  in  the  course 
of  their  duty,  from  vexatious  prosecutions,  must  equally  apply  to  the  one  [209]  country 
as  to  the  other.  That  they  are,  indeed,  drawn  more  according  to  the  phraseology  of  the 
English  law  than  that  of  ours  is  nothing  to  the  purpose, — that  is  merely  accidental;  and 
their  application  cannot,  in  any  reason,  be  made  to  depend  on  the  particular  style  in 
which  the  enactments  are  framed.  For  had  it  so  happened  that  they  had  been  drawn 
up  by  a  Scotch  practitioner,  it  would  have  been  absurd  to  have  maintained  that,  for 
that  reason  alone,  they  extended  in  application  merely  to  Scotland. 

Assuming,  then,  that  these  statutes  do  apply  to  Scotland,  the  question  comes  to  be, 
whe^er  the  defenders  are  entitled  to  the  protection  held  out  to  excise  officers  by  them  ; 
that  is,  whether  or  not  the  defenders  were  acting  in  pursuance  of  the  duty  prescribed 
to  them  by  these  statutes,  in  the  proceedings  against  the  pursuers.  This  is  a  question 
to  which  a  satisfactory  answer  is  to  be  found  in  the  statutes  themselves,  under  which 
the  defenders  conceived  they  were  entitled,  at  that  time,  to  act. 

The  first  statute,  putting  the  tanning  and  currying  of  leather  under  certain  regula- 
tions, was  the  Act  1st  of  James  I.  c.  22,  which  prohibited  a  person  from  carrying  on  the 
tndes  of  currier  and  tanner  at  one  and  the  same  time.  Ko  duties  were  laid  upon 
leather  by  that  statute.  This  was  remedied  by  the  9th  of  Queen  Anne,  c.  11,  which 
imposed  certain  duties  on  hides  and  skins,  &c  And  on  the  assumption  that  *^  the  due 
execution  of  the  Act  of  James  I.  had  been  and  is  of  great  importance  to  the  public  good 
and  service  of  this  realm,  and  will  very  much  contribute  to  the  ascertaining  and  collec- 
tion of  several  of  the  duties  by  this  Act  intended  to  be  granted,"  it  re-enacted  the  former 
statute  of  James  I.  The  execution  of  this  last  statute  was  given  "  to  all  and  every  per- 
ion  or  persons  whatsoever  who  are  or  ought  to  he  concerned  in  the  execution  of  the  $aid 
daiute,  or  to  give  obedience  thereto," 

Doubts,  however,  had  arisen  whether  that  Act  extended  so  much  of  the  statute  of 
James  L  as  was  re-enacted  by  it  to  Scotland ;  and  a  declaratory  Act  to  that  effect  was 
passed,  24th  Gea  III.  c.  19,  s.  2,  which  re-enacts  both  statutes,  and  declares,  "That  so 
much  of  the  Act  of  James  L  as  is  recited  and  re-enacted  in  the  before-mentioned  Act  of 
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the  9Dh  year  of  the  reign  of  Qaeen  Anne,  does,  and  always  did,  extend  to  all  and  eyeiy 
part  of  the  said  united  kingdom." 

These  three  statutes  form  the  whole  law  on  the  subject  of  leather;  and  dearlj  estab- 
lish, Id,  That  the  trades  of  a  currier  and  tanner  in  the  same  person  are  illegal  Wy, 
That  they  are  revenue  statutes ;  and,  Mly,  That  the  execution  of  them  is  entrusted  to 
those  interested  and  concerned  in  the  execution  of  revenue  matters. 

It  is  then  obvious  that  the  defenders  were  acting  strictly  in  the  execution  of  their 
duty  in  the  proceedings  which  gave  rise  to  the  present  action.  As  officers  of  the  revenue, 
to  them  most  strictly  belong  the  execution  of  all  revenue  matters.  They,  and  they 
alone,  were  the  persons  concerned  in  the  execution  of  the  statutes;  and  they  would  have 
been  most  reprehensible  if  they  had  neglected  to  do  so. 

But^  independent  of  the  authority  of  statute,  revenue  officers  have  the  direct  sanction 
of  the  Boards  of  Excise  to  interfere  in  and  watch  over  the  obedience  of  these  veiy 
statutes.  Among  the  instructions  given  to  [210]  them  there  is  this  one:  "You  will  par- 
ticularly observe  that  no  tanner  can  execute  the  trade  of  currier,  butcher,  shoemaker,  or 
of  any  other  artiGcer  using  or  exercising  the  cutting  or  working  of  leather,  upon  pain  of 
forfeiting  every  hide  or  skin  so  by  him  wrought  or  tanned,  or  the  value  thereof,  and  also 
L.50."  It  has,  indeed,  been  said  that  these  instructions  give  no  power  to  seize.  Bat  it 
is  apprehended  that  such  an  objection  is  far  too  critical  to  be  solid.  For  it  is  obTioas, 
that  if  a  penalty  of  forfeiture  is  declared,  a  power  of  seizure  for  that  purpose  must  be 
implied ;  because,  in  most  cases,  it  would  be  difficult  to  forfeit  effectually  without  lihe 
goods  were  actually  in  the  possession  of  the  proper  officer  at  the  time. 

But  still,  supposing  the  defenders  had  no  power  under  these  statutes,  if  they  acted 
bona  fide,  the  statutes  of  Geo.  III.  must  guard  them.  It  has  been  so  held  in  England, 
where  the  statutes  certainly  do  apply. — Daniel  versus  Wilson,  Termly  Reports,  vol.  v.  p.  1. 

2dly,  This  action  is  incompetent,  because  the  decree  of  the  Justices  at  the  quarter 
sessions,  in  the  matter  of  these  statutes,  is  declared  to  be  final  By  the  36th  section  of 
the  9th  Queen  Anne,  c.  2,  the  jurisdiction  under  the  statutes  in  regard  to  leather  is 
given  to  the  Justices  of  Peace,  and  it  is  declared  to  be  final.  In  answer  to  this  plain 
and  obvious  restriction  and  limitation  of  jurisdiction,  it  has  been  said  that  the  statute 
28th  Geo.  III.  c.  37,  which  is  assumed  to  be  the  only  one  applicable  to  Scotland  pro- 
hibiting the  junction  of  the  trades  of  tanner  and  currier,  does  not  prescribe  any  particular 
mode  of  following  out  a  prosecution  on  the  statute.  Now,  though  this  may  be  trae, 
yet  still  it  is  to  be  observed,  that  that  statute  is  merely  declaratory  of,  and  adopts  ihe 
whole  of  the  enactments  of  the  statutes  of  Queen  Anne  and  James  I.  applicable  to  this 
subject;  and,  therefore,  it  is  to  these  statutes  that  we  must  look  for  directions  and 
regulations  as  to  the  manner  and  way  of  prosecuting  under  them.  As  to  these,  the  Act 
of  Queen  Anne  is  most  explicit,  and  plainly  excludes  the  jurisdiction  of  every  other 
court  but  the  quarter  sessions. 

Argued  for  Anderson  and  Company, — The  statutes  of  Geo.  III.  upon  which  the 
defenders  found  one  of  their  preliminary  defences,  do  not  apply  to  Scotland.  Indeed, 
it  is  quite  plain  that  they  cannot  be  applicable,  because  they  are  not  only  inconsistent 
with  the  phraseology  intelligible  in  a  Scotch  Court  of  Law,  but  also  with  the  form  of 
judicial  procedure  there.  These  statutes  are  exclusively  meant  to  apply  to  actions  that 
are  finished  at  one  diet — that  come  before  a  jury,  and  where  a  person  has  less  time  to 
prepare  his  proof  than  they  have  in  the  Scotch  Courts. 

But,  2dly,  It  is  maintained,  whether  these  statutes  apply  to  Scotland  or  not»  the 
defenders  are  not  entitled  to  their  protection  in  the  circumstances  of  the  case,  nor  would 
they  have  been  so  had  they  acted  even  in  England. 

To  give  any  person  or  persons  a  right  to  the  protection  of  these  statutes,  he  or  they 
must  make  out  two  things  :  \st.  That  the  statutes,  under  which  they  profess  to  act^  give 
them  the  power  and  right  to  interfere ;  [211]  and,  Mly,  That  they  were  acting  hona 
fide  as  revenue  officers  at  the  time. 

Now,  \st,  The  statutes  under  which  the  defenders  pretended  to  act  are  not  revenue 
statutes.  The  statute  of  James  I.  certainly  was  not ;  for  no  duties  were  by  it  imposed, 
nor  indeed  did  it  apply  to  Scotland  at  all.  It  merely  prohibits  the  junction  of  the 
trades  of  currier  and  tanner  in  one  person.  The  Act  of  Queen  Anne,  again,  does  impose 
certain  duties  on  leather ;  but  then  it  leaves  out  the  prohibition  against  the  exercise  of 
the  two  trades.  And  the  Act  of  Geo.  III.  merely  re-enacts  that  prohibition,  and  declares 
the  Act  of  Queen  Anne,  and  so  much  of  the  Act  of  James  I.  as  was  re^nacted  by  it,  to 
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apply  to  Scotland.  No  tax  is  leviable  from  those  carrying  on  both  trades.  The 
puisners  then,  even  if  the  allegation  had  been  true,  were  committing  no  fraud  against 
the  revenue ;  and,  of  consequence,  no  revenue  officer  had  a  right  to  interfere. 

But^  2dlyy  The  statutes  give  revenue  officers  no  authority  to  interpose ;  and  here  it 
IB  assumed  that  persons  stylirg  themselves  revenue  officers,  are  not  qua  such  entitled  to 
interfere  in  every  case  in  which  they  may  imagine  the  revenue  is  concerned.  They  are 
not  entitled  to  act  where  no  delegation  of  duty  is  expressly  given  to  them.  Now,  in  all 
the  statutes,  no  mention  is  made  of  revenue  officers  at  all.  The  execution  of  them  is 
given  to  a  specific  set  of  men,  viz.  *^  provost,  bailiffs,  and  all  other  chief  officers  of 
buighs,  and  bailies  of  regalities,  and  other  head  officers  for  the  time  being,  in  the 
several  cities,  burghs,  and  market-towns  of  Scotland." 

But,  besides,  no  power  of  seizure  is  given  by  the  statute  to  any  one.  The  defenders, 
however,  seem  to  have  thought  that  forfeiture  implied  a  power  and  right  to  seize.  This 
idea,  however,  is  most  erroneous.  Thus,  if  an  excise  officer  took  upon  him  to  seize  a 
gentleman's  carriage,  under  the  pretence  that  the  duties  had  not  been  paid,  it  is  clear 
that  the  protecting  statutes  of  Geo.  III.  would  not  defend  him  against  an  action  of 
damages  for  such  an  outrage.  In  short,  then,  since  neither  a  power  to  act,  or  a  right  to 
eize,  is  given  explicitly  to  excise  officers  under  the  statutes  quoted,  any  officer  taking 
it  upon  him  to  do  so  must  just  stand  in  the  situation  of  every  other  person  acting 
without  authority,  and  cannot  claim  the  protection  of  the  statutes  of  Geo.  III.  which 
were  enacted  solely  for  behoof  of  those  acting  in  a  duty  expressly  devolved  upon  them, 
for  the  more  effectually  collecting  the  revenue. 

The  defenders  have  appealed  to  their  instructions  from  the  Board  of  Excise,  as 
authorising  them  in  the  proceedings  against  the  pursuers.  The  terms  of  these,  however, 
by  no  means  authorise  such  a  conclusion.  These  only  state  the  liability  of  the  leather 
to  forfeiture,  but  do  not  give  any  power  of  seizure. 

2.  With  regard  to  the  second  defence,  \8ty  The  statutes  prescribe  no  particular  form 
of  procedure ;  and,  2<i,  This  objection  is  completely  set  at  rest  by  a  decision  upon  this 
very  statute,  Guthrie  against  Cowan,  10th  December  1807. 

[212]  The  Lords  were  unanimously  of  opinion  that  the  Acts  of  Geo.  III.  23,  c.  70. 
and  28,  c.  37,  applied  to  Scotland ;  but  they  doubted  if  these  Acts  could  protect  the 
defenders  under  the  special  circumstances  of  the  case.  It  was  observed,  These  Acts 
were  meant  to  protect  officers  of  revenue  in  the  execution  of  their  duty  from  actions  of 
damages.  But  this  action  goes  farther ;  it  claims  repetition  of  a  sum  of  money  illegally 
extorted,  against  which  the  statutes  cannot  protect  them. 

The  defence  against  the  operation  of  the  protectory  statutes  of  G«o.  III.  here  is, 
that  the  Acts  of  James  I.,  Queen  Anne,  and  Geo.  III.  under  which  the  proceedings  took 
place,  were  not  revenue  statutes,  and  that  the  officers  had  no  title  to  interfere ;  but  that 
defence  is  not  well  founded.  The  Act  of  James  I.  indeed  makes  no  mention  of  revenue 
officers ;  because  at  the  time  when  that  Act  was  passed  there  was  no  such  thing  as  an 
excise  officer  in  being.  But  the  Act  of  Queen  Anne  proceeds  on  the  assumption,  that 
the  due  and  proper  execution  of  the  Act  of  James  I.  was  for  behoof  of  the  revenue ; 
and,  therefore,  it  is  thought  that  a  power  is  given  to  revenue  officers  to  act  under  it. 
But  then  none  of  these  Acts  give  a  power  of  seizure.  It  is  thought  perhaps  that  a 
clause  authorising  forfeiture,  authorises  also  seizure.  But  it  does  no  such  thing.  No 
power  is  given  to  the  officers  of  revenue  to  seize  the  leather,  and  of  consequence  the 
whole  procedure  before  the  Justices  is  null  and  void. 

The  Court  had  no  doubt  that  the  decision  of  the  Justices  of  Peace,  under  the 
statutes  regarding  leather,  were  not  final. 

On  these  grounds,  the  Court  adhered  to  the  Lord  Ordinary's  interlocutor  repelling 
the  preliminary  defences,  reserving  all  claim  for  damages. 


No.  60.    F.C.  N.S.  IL  213.     28  Feb.  1811.     2nd  Div.— Lord  Robertson. 

David  Richardson,  Suspender. — Mm^^ay, 
Abram  Newton,  Charger. — Clerk  et  BM. 

Witness — Tf^r^,— -The  instrumentary  witnesses  having  deponed  that  they  neither  saw 
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the  party  whose  name  was  at  a  deed,  and  who  alleged  that  it  was  forged,  subscribe, 
nor  heard  him  acknowledge  his  subscription.  Found  to  be  competent  to  reedTe 
other  evidence,  for  the  purpose  of  establidiing  that  he  signed  the  deed. 

Abram  Newton  pursued  David  Richardson,  as  attestor  of  a  cautioner  in  a  suspennoo, 
to  make  payment  of  the  money  found  due  by  the  Court ;  and  was  met  by  the  aUegatkm, 
that  the  defender's  subscription  had  been  forged  to  the  attestation ;  and  upon  this 
footing  Eichaidson  brought  an  action  of  reduction  of  the  attestation. 

There  was  a  good  deal  of  circumstantial  pleading  on  both  sides,  which  it  is  un- 
necessary to  report,  as  it  resulted  in  &  proof,  by  examination  of  the  instrumentaiy 
witnesses,  being  aUowed  as  to  the  subscription  of  the  attestation. 

These  witnesses  contradicted  each  other  in  some  particulars.  They  concurred  in 
swearing  that  they  neither  saw  the  pursuer  subscribe  the  deed  in  question,  nor  heard 
him  acknowledge  his  subscription. 

The  Lord  Ordinary  (22d  May  1810)  ''Finds  it  sufficiently  instructed,  that  the 
instrumentary  witnesses  to  the  attestation  neither  saw  David  Richardson  subscribe  the 
same,  nor  heard  him  acknowledge  his  subscription ;  and  before  further  answer,  desires 
the  charger  to  give  in  a  minute,  stating  what  he  alleges  as  to  the  homologation  of  the 
attestation." 

The  charger  petitioned  the  Court,  with  the  view  of  being  allowed  to  produce  other 
evidence  of  the  fact  alleged ;  and  pleaded, — 

[214]  That  he  did  not  ask  permission  to  produce  witnesses  to  prove  directly 
Richardson's  subscription,  but  to  prove  that  the  instrumentary  witnesses  were  present, 
and  saw  him  subscribe.  That  as  the  statute  1681  does  not  prohibit  proof  of  any  sort 
to  support  or  redargue  their  testimony,  it  was  competent  to  bring  proof  that  instro- 
menta^  witnesses  could  not  see  the  grantor  of  a  deed  subscribe  it,  nor  hear  him  own 
his  subscription,  although  they  should  swear  to  the  contrary ;  and  for  the  same  reason, 
it  must  be  also  competent  to  lead  proof  that  they  did  see  him  subscribe,  when  they 
deny  it.  Although  such  testimony,  no  doubt,  would  go  to  prove  that  Richardson 
subscribed  the  attestation,  there  is  no  help  for  that.  It  is  a  collateral  point  only,  for 
the  principal  point  is  to  prove  that  the  instrumentary  witnesses  saw  him  subscribe :  and 
if  that  point  should  be  made  out,  their  evidence  would  resolve  into  a  simple  luw 
memini^  and  consequently  the  deed  would  be  good.  There  must  be  the  utmost  dange^ 
in  giving  belief  to  instrumentary  witnesses  of  the  lower  order  of  the  people  coming 
forward,  and  rashly  swearing  that  they  were  not  present  at  the  execution  of  a  deed, 
which  they  regularly  attest  they  saw  subscribed ;  and  when  they  not  only  give  no 
credible  account  which  can  lead  a  judge  to  depend  on  the  fact  of  their  having  been 
absent,  but  when  their  evidence  either  betrays  a  total  want  of  recollection  or  of  monl 
rectitude. 

Ansivered. — The  defender  says,  that  he  means  to  prove  ''that  the  instrumentary 
witnesses  were  present,  and  saw  the  pursuer  subscribe ;  but  at  the  same  time  he  admits 
that  he  does  not  desire  to  examine  witnesses  to  prove  directly  Richardson's  subscription." 
This  is  an  extremely  metaphysical  distinction.  The  statute  1681  proceeds  on  the 
narrative,  "considering  that  by  the  custom  introduced  when  writing  was  not  so 
ordinary,  witnesses  insert  in  writs,  although  not  subscribing,  are  probative  witne6se^ 
and  by  their  forgetfulness  may  easily  disown  their  being  witnesses:  For  remeid 
whereof,  it  is  enacted  that  only  subscribing  witnesses  in  writs  to  be  subscribed  by  any 
party  hereafter,  shall  be  probative,  and  not  the  witnesses  insert  not  subscribing;"  which 
clearly  shews  that  no  other  witness  whatever  can  be  examined  as  to  the  fact. 

There  was  a  short  pleading  at  the  Bar  in  support  of  these  arguments.  And  this 
interlocutor  was  pronounqed  (28th  February  1811) — ''Remit  to  the  Lord  Ordinary  to 
receive  from  the  petitioner,  before  answer,  a  condescendence  of  the  facts  he  avers  and 
offers  to  prove,  and  also  to  open  the  packet  in  which  the  deposition  of  John  Johnstone 
is  sealed  up,  for  the  purpose  of  examining  the  genuine  subscription  of  the  respondent 
therewith  sealed  up." 
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No.  63.  F.C.  N.S.  IL  226.     7  Mar.  1811.     Ist  Div.— Low!  Craig. 

John  Febgusson,  Pursuer. — J.  Mcucfarlan. 

Isabella  M.  Bethunb,  Defender. — T.  W.  Baird, 

BUI  of  Exchange — PreseripHon, — \9t^  Markings  of  interest  on  the  back  of  a  bill  or  pro- 
missory-note within  the  years  of  prescription  do  not  preserve  it  from  prescription. 

2^^,  Markings  of  interest  beyond  the  six  years  do  not  preserve  the  bill  from  pre- 
BcriptioD,  unless  these  markings  are  in  the  hand-writing  of  the  debtor. 

3^^,  Markings  of  payment  of  interest  on  the  back  of  a  bill  by  the  debtor,  beyond 
the  six  yeais,  preserves  it  only  for  six  years  after  the  date  of  such  marking. 

William  Bethune  of  Blebo,  Esq.,  was,  at  the  time  of  his  death,  debtor  to  various 
persons  in  several  sums  of  money,  for  which  he  had  granted  bills  and  promissory-notes 
at  diiferent  times.  Against  all  these  prescription  had  run,  by  the  lapse  of  six  years, 
before  diligence  or  action  had  been  raised  upon  them  against  Mr.  Bethune's  representa- 
tive, but  interest  had  been  regularly  paid  for  some  time,  either  by  the  debtor  or  his 
factor,  and  marked  on  the  back  of  the  different  bills. 

[227]  These  bills  were  of  two  classes.  The  one  class  comprehending  those  on  which 
interest  had  been  paid,  and  marked  on  the  back  of  the  bill,  after  the  lapse  of  the  six 
yean, — ^and  the  other  class  embracing  those  where  the  interest  had  been  paid  and 
marked  within  that  period.  Of  the  first  class  of  bills  there  were  two, — one  granted  in 
the  year  1792  to  John  Thomson,  on  which  interest  had  been  regularly  paid  down  to  the 
year  1798.  In  August  1799  a  payment  had  been  made  to  account  of  the  principal,  and 
the  interest  on  the  balance  regularly  paid,  and  marked  as  follows : — 

22nd  Nov.  1799.  Received  the  interest  of  the  within  bill  to  this  date. 

12th  Nov.  1800.  Eeceived  L.10. 

7ih  Jan.  1802.  Received  one  year's  interest. 

25th  Feb.  Received  one  year's  interest. 

All  these  markings  were  in  the  hand-writing  of  Mr.  Bethune ;  and  there  were  further 
markings  of  interest  paid  down  to  the  12th  November  1805  in  the  hand-writing  of  Mr. 
Bethune's  factor,  and  regularly  entered  in  the  factory  accounts.  The  other  bill  was 
granted  in  November  1796  to  William  Mitchell ;  and  there  is  a  marking  of  interest  paid 
on  the  back  of  it,  of  date  15th  December  1803,  in  the  hand-writing  of  Mr.  Bethune. 

The  other  class  of  bills,  five  in  number,  were  granted  in  the  years  1801  and  1802, 
tnd  the  interest  regularly  paid  and  marked  by  the  debtor  down  to  the  [year]  1806.  Mr. 
fiethune  died  in  February  1807 ;  and  action  against  his  representative  on  these  bills 
was  raised  in  December  1808. 

The  different  creditors  in  these  bills  and  notes  having  assigned  them  to  John 
Fergusson  of  Stronvar,  Esq.,  he  brought  an  action  against  Mr,  Bethune's  only  daughter 
and  representative  for  the  amount,  and  was  met  with  the  defence  of  prescription,  which, 
under  the  strict  words  of  the  12th  George  III.  c.  72,  s.  37-8,  it  was  maintained  applies 
to  all  cases  where  six  years  had  elapsed  from  the  date  of  payment^  without  action  or 
diligence  being  raised  upon  the  bill,  unless  the  debt  was  proved  resting  owing  by  the 
writ  or  oath  of  the  debtor. 

The  Lord  Ordinary,  in  respect  "  that  the  intention  of  the  legislature  was  to  limit 
hills,  as  an  evidence  of  debt,  to  a  moderate  endurance,  and  in  order  the  more  effectually 
to  do  so,  they  are  declared  not  to  be  of  force,  or  effectual  to  produce  any  diligence  or 
action,  unless  within  six  years  such  diligence  shall  be  raised  and  executed,  or  action 
eommenced;  therefore,  and  in  respect  it  is  not  alleged  that  any  diligence  has  been 
executed,  or  legal  interruption  made,  within  six  years  after  the  term  of  payment  of  said 
bills,  sustained  the  defence  of  prescription,  and  found  they  could  not  be  received  as 
evidences  of  debt." 

The  pursuer  petitioned,  and  pleaded. 

There  are  here  two  classes  of  bills  against  which  the  same  defence  is  urged,  but 
which  are  in  very  different  situations. 

\d^  Those  on  which  interest  has  been  paid,  and  markings  of  such  payment  made, 
after  Uie  lapse  of  six  years  from  their  date  of  payment ;  and 
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[228]  2dlyy  Those  on  which  similar  payments  and  similar  asknowledgments  of  lach 
had  been  made  within  tihe  six  years ;  and  in  both  cases  no  diligence  or  action  niaed 
within  the  years  of  prescription. 

\«ty  With  regard  to  the  first  class, 

The  Act  of  Parliament  is  indeed  most  special,  and  pnts  an  end  to  all  bills  or  doeo- 
ments  of  debt,  unless  pursued  for  by  diligence  or  action  within  six  years  of  their  tenn 
of  payment.  It  has,  however,  this  exceptive  clause,  "  That  it  shall  be  lawful  and  com- 
petent, at  any  time  after  the  expiration  of  the  said  six  years,  in  either  of  the  cases  before 
mentioned,  to  prove  the  debts  contained  in  the  said  bills  and  promissory-notes,  and  thtt 
the  same  are  resting  and  owing,  by  the  oath  or  writs  of  the  debtor." 

Now,  this  fact  of  resting  owing  may  be  proved  by  any  writing  of  any  description 
whatever  under  the  hand  of  the  debtor.  It  may  be  done  in  a  separate  writing,  or  it 
may  be  done  on  the  back  of  the  bill  itself ;  and  it  would  be  no  objection  to  its  validitj 
that  it  referred  to  an  already  extinguished  document.  Such,  accordingly,  provided 
these  acknowledgments  were  after  the  lapse  of  the  six  years,  has  been  decided  by  the 
Court. — Scott  against  Gray,  3d  February  1784. — Eussell  against  Fairie,  23d  May  1792. 

2dy  As  to  the  other  class  of  bills. 

It  is  admitted,  that  the  action  not  being  raised  within  the  six  years,  these  bills 
or  documents  of  debt  are  in  law  at  an  end.  But  it  is  apprehended,  that  the  written 
evidence  of  Mr.  Betbune's  factory  accounts  and  books,  together  with  the  markings  on 
the  backs  of  the  bills  themselves,  are  sufficient  to  prove  resting  owing.  These,  in  fact, 
constitute  a  proper  doqueted  account.  But  it  is  said  that  the  Act  of  Parliament 
presumes  payment,  if  the  bill  is  not  pursued  on  within  six  years ;  and  that  the  payment 
of  interest  down  to  the  term  immediately  prior  to  the  debtor's  death  must  go  for  nothing. 
There  is  nothing,  however,  in  the  words  of  the  statute  which  carries  with  it  any  pre- 
sumption of  payment.  Indeed,  it  has  been  decided  that  resting  owing  can  still  be 
proved,  although  the  document  of  debt  be  at  an  end. 

Why,  then,  a  payment  of  interest  made  within  the  six  years,  and  at  the  very  last 
term  when  such  payments  are  generally  made,  prior  to  the  debtor's  death,  should  not 
presume  resting  owing,  it  is  not  easy  to  discover.  It  is  plain  that  a  payment  of  interest 
would  not  be  made  if  the  debt  was  paid ;  and  the  bill  in  the  hand  of  the  creditor  is  a 
presumption  of  the  debt  still  existing,  which  the  debtor  is  bound  to  overturn.  Besides, 
a  new  bond  or  a  new  bill  would  be  sustained  to  the  legal  period  of  its  endarance ;  and 
it  is  hardly  consistent  to  maintain  that  a  holograph  acknowledgment  is  to  go  for  nothing. 
This  has,  indeed,  been  uniformly  held  in  England. — Whitecomb  against  Whiting, 
D(mgla8*8  Reports,  p.  652,  edit.  86. — Though  that  country  has  its  statute  of  limitations, 
which  goes  as  far  as  the  Act  1772,  and  affords  as  much  ground  [229]  for  a  presumption 
of  payment  as  the  other.  The  same  inference  may  also  be  drawn  from  the  principle 
laid  down  in  the  cases  of  Lindesays  against  Mof^t,  and  Campbell  against  Campbell, 
both  decided  19th  May  1797. 

Answered. 

Mere  markings  of  payment  of  interest  on  the  back  of  a  bill,  unauthenticated  by  any 
subscription,  are  not  sufficient  to  prove  resting  owing,  or  preserve  it  from  prescription. 
By  the  terms  of  the  Act  1772,  the  note  or  bill  itself  must  be  laid  aside  altogether  after 
the  lapse  of  six  years,  if  no  diligence  or  action  has  proceeded  upon  it.  It  is  indeed  un- 
disputed, that  the  debt  may  be  proved  resting  owing  by  writ  in  competent  form,  or  by 
the  oath  of  the  debtor.  But  that  writing  must  be  of  itself  distinct  and  probative  to  the 
fullest  extent.  Now,  in  the  case  of  markings  of  interest  paid  on  the  back  of  a  bill,  where 
the  bill  itself  is  prescribed  and  at  an  end,  as  a  document,  they  can  prove  nothing.  It 
cannot  be  taken  in  reference  to  the  bill  itself,  because  that  bill  is  extinguished.  Were 
such  to  be  the  effect,  it  would  most  completely  counteract  the  intention  of  the  statute, 
which  was  to  limit  documents  of  debt  to  a  moderate  endurance.  It  was  not  the  intention 
of  the  legislature  to  prove  the  tenor  of  a  bill  or  note  as  explanatory  of  such  markings. 
The  object  was  to  deny  all  action  on  such  a  document  of  debt,  if  not  pursued  on  within 
six  years ;  and  to  compel  the  creditor,  who,  by  his  negligence,  had  lost  the  privilege  of  a 
probative  document,  to  prove  his  debt  by  such  a  writing  as  would  be  sufficient,  indepen- 
dent of  the  bill  or  note  itself,  to  shew  that  the  debt  was  still  due. 

But,  besides,  granting  that  such  markings  were  to  be  sustained  as  a  proof  of  resting 
owing,  still  they  can  only  have  the  effect  of  renewing  the  bill  for  six  years  more.'  In 
this  case,  then,  with  regard  to  the  first  bill,  a  second  term  of  prescription  has  run.    The 
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last  marking  in  ihe  hand-writing  of  the  debtor  (for  as  to  marking  by  any  other  person, 
these  can  be  of  no  avail)  is  the  25th  February,  without  any  year,  and  which  must  be  held 
to  refer  to  the  year  of  the  former  marking,  which  is  1802.  Taking,  therefore,  the  mean- 
ing of  the  legislature  in  the  most  favourable  view  for  the  pursuer,  a  marking  of  interest 
cm  the  back  of  the  bill  would  only  renew  the  bill  itself,  which  would  again  be  extin- 
guished by  a  silence  on  the  part  of  the  creditor  for  the  original  statutory  period. 

2dlyy  With  regard  to  markings  of  interest  within  the  six  years. 

The  legislature,  in  limiting  the  endurance  of  bills,  presumed  that  a  creditor  would 
get  payment  within  the  six  years,  which  presumption  can  only  be  elided  by  proof  that 
this  was  not  done.  Kesting  owing,  however,  can  never  be  proved  by  the  single  circum- 
stance of  interest  being  paid  on  the  bill  before  the  six  years  had  elapsed.  The  law  pre- 
sumes that  all  immediate  and  intermediate  interest  is  paid,  and  even  that  the  principal 
was  discharged.  Such  markings,  therefore,  in  fact^  support  the  plea  of  prescription, 
instead  of  obviating  it  This  has  been  repeatedly  settled  by  the  Court  It  was  so  recog- 
nized in  the  cases  of  Eussell  against  Fairie,  23d  May  1792 ;  and  Viscount  of  Arbuthnot 
[230]  against  Douglas,  3d  March  1795.  The  case  of  Campbell  against  Campbell,  quoted 
by  the  pursuer,  was  a  very  dififerent  one  from  the  present,  and  supports  materially  the 
argument  now  maintained.  For  there  a  regular  bill  was  granted,  and  a  doqueted 
account  made  out,  which,  as  a  material  voucher,  could  not  be  got  over,  unless  it  was 
proved  to  have  been  settled  and  discharged. 

At  all  events,  on  one  of  the  bills  in  the  last  class,  the  markings  of  interest  paid  are 
in  the  hand-writing  of  the  erediior^  which  is  good  for  nothing. 

The  Lord  President  said, — As  to  the  law  of  this  case,  I  have  no  difficulty.  There 
an  seven  cases  of  bills  determined  by  the  interlocutor  of  the  Lord  Ordinary.  As  to 
fxe  of  them,  it  appears  to  me  that  any  markings  upon  them  are  within  the  six  years.  I 
consider  it  then  clear  as  to  these,  that  the  markings  within  the  six  years  do  not  preserve 
them  from  prescription,  but,  on  the  contrary,  rather  strengthen  that  plea.  But  as  to  the 
other  two  bills  (viz.  Thomson's  and  MitcheH's),  there  is  the  only  difficulty,  and  that 
difficulty  just  arises  from  the  fact ;  because  I  am  clear,  that  all  markings  made  beyond 
the  six  years,  not  by  the  debtor  himself,  but  by  another  person,  even  the  factor  of  the 
debtor,  and  far  less  the  creditor  himself,  are  of  no  avail  in  stopping  prescription.  These 
must  be  made  by  the  debtor  himself.  Now,  as  to  Thomson's  bill,  the  last  of  these  mark- 
ings, on  the  back  of  it,  is  of  date  25th  February  ;  now  does  this  apply  to  1802  or  1803? 
If  the  former,  it  is  within  the  six  years  ;  if  the  latter,  it  is  beyond  them.  But  I  have 
no  doubt,  from  the  statement  given,  and  not  contradicted,  it  applies  to  1802.  As  to  the 
other,  viz.  Mitchell's,  it  is  undisputed  that  the  last  marking  in  December  1803  is  holo- 
graph of  Mr.  Bethune  himself,  and  is  of  consequence  decisive  as  to  it,  and  preserves  it 
from  prescription. 

The  interlocutor  of  the  Court  was — "  Alter  the  interlocutor  reclaimed  against^  in  so 
far  as  regards  the  promissory-note  by  Mr.  Bethune  to  William  Mitchell  for  L.20  ster- 
ling, and  decern  for  payment  of  the  same,  with  interest  as  libelled  ;  but  adhere  quoad 
ultra.''  1 

[Of.  Black  V.  STiand's  Creditors,  2  S.  110 ;  Rankin  v.  Kirkivood,  7  D.  601 ; 
M'Qregor  v.  M'Qregor,  22  D.  1270 ;  Drummond  v.  Lees,  7  R.  454.] 


^  A  reclaiming  petition  was  given  in  against  the  above  interlocutor,  in  so  far  as  it 
regarded  the  bill  granted  to  Thomson,  stating  that  the  only  doubt  or  difficulty  the  Court 
had  with  regard  to  it,  was  as  to  the  last  marking  of  interest, — whether  it  related  to  1802 
or  1803 ;  but  that  since  that  interlocutor  was  pronounced,  a  cash-book  kept  by  Mr. 
Bethune  had  been  discovered,  where,  in  his  own  hand- writing,  an  acknowledgment  was 
inserted  of  the  payment  of  interest  on  Thomson's  bill  in  February  1803 ;  and,  on  that 
ground,  praying  an  alteration  of  the  interlocutor  as  to  it.  The  defender  stated  at  the 
Bar,  that  she  was  satisfied  that  that  statement  was  correct^  and  passed  from  the  defence 
of  prescription  as  to  that  bill;  and  the  Court  decerned  against  her  for  payment 
sccordingly. 
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No.  64.      F.O.  N.8.  II,  231.     7  March  1811.     2nd  Div.— Lord  Polkcmmet 

Earl  of  Rosebebby,  Pursuer. — Erdcine. 

William  Brown,  Defender. — Keay. 

Tack — Removing, — Where  there  is  a  clause  in  a  tack,  reserving  right  to  the  landlord 
to  resume  possession  of  part  of  the  farm,  if  he  inclines  to  do  so,  he  is  not  bound  to 
explain  his  reasons  for  exercising  that  privilege. 

In  1802  the  Earl  of  Boseberry  let  the  lands  of  OchOtree  to  William  Brown  for  11 
years,  by  a  tack  containing  the  following  clause  :  "  That  in  case  the  said  Earl  shall  incline 
to  take  to  himself  the  said  ground-storey  of  the  main  house,  with  stables,  park,  gBrdeo, 
&c.  then,  and  in  that  case,  the  said  William  Brown  hereby  obliges  himself  and  his  fore- 
saids to  flit  and  remove  therefrom  at  any  term  of  Michaelmas  or  Martinmas  within  the 
first  eight  years  of  the  tack ;  the  said  Earl  always  giving  the  said  William  Brown  ax 
months  notice  before  taking  to  himself  the  foref>aid  parts  of  the  house  and  stables,  park, 
garden,  &c.  above  mentioned :  And  further,  in  that  case,  the  said  Earl  obliges  him  and 
his  foresaids  to  allow  the  said  William  Brown  the  sum  of  L.30  sterling." 

In  1810,  the  Earl,  having  resolved  to  exercise  the  right  reserved  by  this  clause, 
brought  an  action  against  Brown  before  the  Sheriff  of  Linlithgow,  concluding  to  haVe 
him  removed  from  the  mansion-house,  stables,  park,  &c.  The  Sheriff  at  first  decerned 
in  the  removing,  but  afterwards  (6th  July  1810),  "  Having  again  considered  the  reclaim- 
ing petition  of  William  Brown,  with  answers  therto  for  the  Earl  of  Boseberry,  is  still  of 
opinion  that,  under  the  clause  in  question,  the  com  plainer  has  right  to  resume  the  subject 
here  in  question  for  any  reasonable  and  beneficial  purpose ;  but  in  respect  the  complamer 
has  declined  to  explain  or  give  any  account  of  the  object  of  resuming  the  [232]  said  aab- 
jects,  or  the  uses  to  which  he  means  to  apply  them,  as  ordered  in  the  interlocutor  of  ISth 
May  and  22d  June ;  and  being  of  opinion  that  the  complainer  is  not  entitled  to  resume 
the  said  subjects  arbitrarily,  or  for  the  purpose  of  keeping  them  waste  or  unoccupied, 
alters  the  interlocutor  complained  of,  and  assoilzies  the  defender." 

Lord  Boseberry  complained  of  this  judgment  by  advocation,  and  pleaded, — 
That  the  tenant  having  accepted  the  lease  under  certain  distinct  conditions,  it  was 
beyond  the  province  of  the  judge  to  inquire  into  their  fitness,  or  the  motives  of  the 
parties.  That  when  lands  were  let  with  breaches  during  the  course  of  the  lease  at  the 
option  of  either  party,  it  was  quite  incompetent  and  unprecedented  to  inquire  why  the 
right  was  exercised,  just  as  much  as  it  would  be  to  insist  upon  knowing  why  a  tenant  \b 
removed  at  the  end  of  a  tack.  If  the  clause  had  imported  a  breach  as  to  the  whole 
tack,  no  such  question  could  have  been  asked ;  and  just  as  little  is  it  competent  where 
it  rdates  to  a  part  of  it 

Answered  for  the  tenant. 

In  interpreting  the  clauses  of  contracts,  courts  of  justice  are  accustomed  to  look  to 
the  probable  meaning  of  parties.  And  in  entering  into  tacks  with  such  clauses  as  this, 
it  is  plain  that  the  views  of  parties  must  be  very  different  according  to  circumstaBce& 
If  the  reserved  right  relates  to  the  whole  farm  or  to  part  of  it,  not  connected  with  the 
landlord's  mansion-house,  the  object  must  be  to  procure  an  advanced  rent,  and  it  is 
likely  that  he  will  avail  himself  of  it.  If  the  tenant  acquires  a  lease  of  the  land 
surrounding  the  only  seat  of  a  landed  proprietor,  or  of  lands  which  are  understood  to 
afford  peculiar  advantages  for  forming  a  place  of  residence,  it  is  plain  that  he  must 
consider  his  possession  as  extremely  precarious.  On  the  other  hand,  if  the  lands  which 
he  occupies  under  such  conditions  are  those  which  surround  some  old  neglected  habita- 
tion, of  which  there  is  very  little  probability  that  the  proprietor  will  resume  the 
possession  at  all,  then  he  will  be  disposed  to  consider  the  conventional  breach  in  the 
lease  as  of  very  little  importance ;  and,  according  to  these  circumstances,  he  will 
stipulate  for  a  higher  or  a  lower  compensation. 

It  is  implied  in  all  this,  that  the  landlord  shall  not  be  permitted  to  use  his  right  in 
emulcUionem  of  the  tenant ;  and  while  it  would  be  impossible  to  object  to  it,  if  the 
pursuer  really  means  to  derive  personal  accommodation  from  the  resumption,  still  it  is 
clear  that  he  has  no  right  to  do  so,  if  he  merely  wishes  to  harass  or  distress  the  tenant, 
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or  to  tmn  it  to  his  own  pecuniary  emolnment ;  and,  therefore,  the  interlocutor  of  the 
SheiifT  ought  to  be  adhered  to. 

The  Court  (9th  February  1811)  "Remit  to  the  Sheriff  with  iDstructiona  to  alter  the 
interlocutor  complained  of,  and  decern  in  the  removing;  reserving  to  the  defender  his 
claim  of  compensation  for  the  loss  of  the  park." 

[233]  And  (7  th  March  1811)  a  reclaiming  petition  was  refused  without  answers 
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Thomas  Carson,  Pursuer. — Corbet, 

Hklkn  M'Micken  and  Others  and  John  M'Intyre,  Defenders. — J,  S.  Mare. 

Proving  the  Tenor, — In  an  action  of  proving  the  tenor  of  a  bill  said  to  be  lost,  the 
Court  refused  to  allow  a  proof  that  it  had  once  existed,  the  special  cams  amissumia 
not  being  offered  to  be  proved. 

John  M'Micken  and  John  M'Intyre  granted  a  bill  to  Thomas  Carson  for  L.50,  pay- 
ftUe  one  day  after  date.  Soon  after  M'Micken  died ;  and  the  bill  was  delivered  to  Mr. 
Alexander  M*Neil,  writer  in  Stranraer,  to  operate  payment  from  the  heirs  and 
xepresentatives  of  M'Micken.     M'Neil  somehow  or  other  lost  the  bill. 

An  action  was  then  brought  against  the  representatives  of  M'Micken  and  M'Intyre 
More  the  Sheriff,  libelling,  that  they  were  indebted  to  Carson  the  sum  of  L.50  sterling, 
for  which  they  bad  granted  their  acceptance. 

The  defence  to  that  action  was.  That  no  document  of  debt  was  produced. 

The  Sheriff,  "In  respect  that  the  joint  acceptance  of  M'Micken  and  M'Intyre, 
stated  and  founded  on  in  the  libel,  is  not  produced,  found  that  it  can  only  be  supplied 
by  an  action  of  proving  the  tenor." 

For  this  purpose  the  Sheriff  granted  diligence  against  havers ;  and  thereafter  pro- 
Doonced  this  interlocutor : — "  Having  considered  the  process,  with  the  proof  adduced, 
the  Sheriff-depute  is  of  opinion  that  he  is  incompetent  to  take  cognizance  of  such  proof 
in  this  cause,  and  assoilzies  the  defenders." 

Against  that  interlocutor  the  pursuer  presented  a  bill  of  advocation,  which  the  Lord 
Ordinary  passed,  in  order,  as  his  Lordship  expressed,  to  [236]  give  the  pursuer  an 
opportunity  of  bringing  an  action  of  proving  the  tenor.  Accordingly,  an  action  of  that 
nature  was  brought,  and  a  condescendence  given  in,  in  which  the  whole  proceedings 
before  the  Sheriff  were  detailed ;  and  praying  that  the  pursuer  should  be  allowed  to 
repeat  that  proof. 

The  Court,  however,  pronounced  this  interlocutor : — "  Having  advised  the 
condescendence,  and  heard  counsel  thereon,  they  find  that  the  proof  led  before  the 
Sheriff  is  incompetent,  and  appoint  the  same  to  be  withdrawn  from  process :  Find  that 
the  pnrsner  has  not  condescended  upon  any  ecuw  amissionis,  nor  upon  circumstances 
sufficient  to  prove  the  tenor  of  the  deed  in  question ;  assoilzies  the  defender  from  the 
action,  and  decerns." 

The  opinion  of  the  Court  proceeded  on  two  grounds : 

\st^  That  it  was  extremely  dangerous  to  admit  a  proving  the  tenor  of  a  document 
of  debt^  which  was  of  such  a  nature,  that  an  extinction  of  the  debt  itself  might  be 
presamed  from  the  document  not  being  in  the  creditor's  possession ;  and  which  was  very 
different  from  the  proving  the  tenor  of  a  bond  or  deed,  which  could  only  be  put  an  end 
to  by  discharge  or  renunciation ;  and, 

W,y^  That  proving  the  once  existence  of  a  bill  (which  was  all  that  was  proved  by 
the  evidence  before  the  Sheriff,   and  which  is  all  the  pursuer  now  desires),  as  a 
eoDclusive  proof  of  the  tenor  of  it,  could  be  of  no  use,  as  such  would  by  no  means 
substantiate  that  the  debt  still  existed,  or  do  away  the  possibility  that  it  had  been  paid 
and  the  bill  given  up. 

Upon  these  grounds  the  Court  refused  a  reclaiming  petition,  without  answers. 
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Petee  Patrick  Shkrriff's  Discharge. — ^Act,  Erakine,  Bell,  et  BogweU— 

Alt.,  Clerky   fV,  Clerk,  et  Bv/ihaiian, 

Bankrupt — Diacharge, — The  trustee  on   a    sequestrated  estate   may  consent  to  the 
discharge  of  a  hankrupt  dehtor  to  that  estate. 

On  the  application  of  Peter  Patrick  Sherriff,  with  consent  of  four-fifths  of  his 
creditors,  for  a  discharge  under  the  provisions  of  the  hankrupt  statute,  Thomas  Douglas 
of  Easter  Inch  opposed  him,  upon  the  ground  that  among  the  list  of  concurring  crediton 
the  trustee  of  a  hankrupt  estate  was  counted ;  that  the  trustee  had  no  right  to  giant 
this  concurrence ;  and  that  he,  Douglas,  heing  a  creditor  hoth  of  the  petitioner  and  of 
the  other  hankrupt  estate,  was  entitled  to  urge  the  objection. 

The  Court,  on  advising  memorials  (9th  February  1811) — "Eepel  the  objections 
proponed ;  and,  upon  the  petitioner's  making  oath  in  terms  of  the  statute,  find  him 
entitled  to  be  freed  and  discharged  of  all  debts  contracted  by  him  before  the  date  of  the 
first  deliverance  on  the  petition  for  sequestrating  his  estate.'' 

Douglas  reclaimed,  and  pleaded, 

Were  it  not  for  the  provisions  of  the  bankrupt  statute,  a.  50,  the  Court  could  giant 
no  discharge  without  the  consent  of  all  the  creditors.  It  is  an  indulgence  bestowed 
upon  the  honest  bankrupt,  but  it  is  one  which  is  entirely  dependent  on  the  pleasore  of 
his  creditors.  Good  behaviour  alone  afifords  no  title  to  the  discharge,  for  no  creditor  is 
under  the  slightest  obligation  to  grant  his  concurrence,  which  he  is  at  full  liberty  to  refuse 
without  any  reason  assigned ;  and  this  whatever  may  be  the  merits  of  the  bankrupt ;  this 
is  a  sine  qua  non^  without  which  no  discharge  can  be  obtained ;  such  consent  is  plainly 
a  gratuitous  donation,  whereby  the  creditor  confers  upon  the  bankrupt  all  that  part  of 
his  claims  that  remain  unpaid  at  the  time  the  discharge  is  granted ;  and  without  that 
consent  the  Court  cannot  grant  it  on  any  pretence. 

Such  being  the  nature  of  the  consent  of  the  creditors,  it  is  plain  that  the  trustee  on 
the  estate  of  a  creditor  of  the  bankrupt  can  have  no  title  to  grant  his  concurrence. 
The  Act  of  Parliament  by  which  he  is  created  is  most  anxious  and  guarded  in  all  its 
provisions ;  every  Act  which  seems  [263]  to  go  beyond  the  provision  of  mere  recoveiy 
and  administration  of  the  funds,  is  distinctly  authorised  by  a  special  clause;  but  to 
declare  that  the  debt  of  any  individual  shall  be  discharged  against  his  consent,  is  a  very 
high  exercise  of  legal  authority,  which  no  Court  of  law  can  or  ought  to  extend  beyond 
the  precise  case  and  circumstances  as  to  which  it  has  been  conferred.  The  trustee  is  a 
person  appointed  to  take  charge  of  tbe  estate,  and  the  debtor's  whole  estate  and  effects 
are  vested  in  him  "  for  the  benefit  of  his  whole  just  and  lawful  creditors,"  s.  13  and  23. 
The  debt,  to  the  last  farthing  of  it,  forms  part  of  the  sequestrated  funds,  and  the 
trustee  and  creditors  cannot  do  any  act  with  regard  to  it  which  is  not  expressly  author- 
ised by  the  statute  itself.  j 

By  consenting  to  a  discharge  the  trustee  gifts  away  the  property  of  the  individoal  1 
creditors ;  this  he  cannot  do  without  their  unanimous  consent  He  also  gifts  away  the  \ 
property  of  his  own  bankrupt,  who  is  entitled  to  the  reversion  of  his  own  funds. 

The  statute  has  granted  no  such  power ;  on  the  contrary,  it  is  as  atrictly  prohibited 
as  could  be,  without  express  mention,  for  which  there  was  no  occasion,  as  nothing 
is  allowed  but  what  is  declared. 

All  debts  due  to  the  estate  are  plainly  ranked  in  three  classes, — 1«^  Such  as  tie 
easily  recoverable ;  2dly,  Such  as  are  fit  objects  of  compromise ;  and,  Mly,  Such  as  may 
be  reckoned  desperate.  The^r^^  are  at  once  realised  and  thrown  into  the  common  fond; 
the  second  are  the  subject  of  a  special  clause,  by  which  the  trustee  and  commissionen 
may  transact  or  settle  them,  which  he  clearly  could  not  have  done  had  it  not  been 
mentioned ;  and  the  third  are  to  be  sold  after  a  year  and  a  half,  if  the  sale  is  consented  ^ 
to  by  four-fifths  of  the  creditors;  a  provision  which,  by  necessary  and  unavoidable 
inference,  shows  that  they  cannot  be  gifted  away. 

It  is  said  that  bankruptcies  would  be  inextricable  without  such  power  in  the 
trustee;  but  no  such  consequences  would  follow.  There  is  plainly  no  necessity  to 
obtain  the  dischai^ge,  that  the  trustee  under  the  former  sequestration  shall  grant  it 
without  any  consideration.     Let  him  rank  the  debt,  draw  the  dividends  corresponding 
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to  it,  and  then  expose  the  baknce  to  sale  along  with  the  other  ontstanding  debts,  as 
directed  by  the  statute.  If  it  be  sold,  he  has  nothing  more  to  do  with  it,  or  with  the 
banknipt's  discharge ;  if  it  be  not,  he  has  only  to  request  the  directions  of  the  creditors 
on  the  subject ;  and  he  must  just  follow  the  regular  mode  of  proceeding.  As  to  the 
practice  which  is  said  to  have  prevailed,  it  has  not  been  of  such  standing  as  to  do  away 
an  Act  of  Parliament.     Indeed,  no  practice  can  do  so. 

An  instance  of  this  occurred  not  long  ago,  where  an  attempt  was  made  to  plead 
contrary  uss^e  or  custom  in  opposition  to  the  enactments  of  this  very  statute.  By  the 
27th  section  the  creditors  are  directed  to  choose  '^any  three  of  the  creditors  as 
commiBsioners ; "  but  it  seems,  where  three  creditors  could  with  difficulty  be  found  in 
this  country  to  act,  which  sometimes  happened,  a  practice  had  crept  in  of  choosing 
persons  in  that  capacity  who  were  not  creditors ;  and  this  having  been  found  fault  with, 
the  constant  usage  in  such  cases,  the  inexpediency  and  hardships,  &c.  and  the  same 
topics  that  have  been  urged  in  the  present  case  were  urged  in  support  of  it.  The  First 
Division  of  this  Court,  however,  [254]  refused  to  listen  to  such  arguments,  and  these 
parties  were  turned  out  of  Court  with  an  award  of  expences  against  them.^ 

But^  in  truth,  no  such  practice  has  prevailed,  as  is  alleged  in  the  present  case. 
There  is  no  proof  that  any  trustee  has  ever  exercised  such  a  right  in  opposition  to  the 
creditors  his  constituents,  and  far  less  any  case  where  an  objection  to  such  a  right  has 
been  stated  and  repelled  in  a  court  of  law.  In  the  great  migority  of  those  cases,  for 
any  thing  that  appears  to  the  contrary,  the  trustees  may  have  concurred  by  the  express 
and  unanimous  direction  of  their  constituents ;  in  others  of  them,  though  the  creditors 
did  not  expressly  direct  the  concurrence,  they  may  have  been  satisfied  with  the  conduct 
of  the  trustee  in  doing  so,  and  ratified  his  conduct  by  their  non  repugnantia;  or  the 
bankrupt  may  have  had  already  the  consent  of  four-fifths  of  the  other  creditors, 
independent  of  the  trustee  on  a  bankrupt  estate. 

Answered  for  the  pursuer. 

The  argument  of  the  objecting  creditor  proceeds  on  the  supposition  that  the  creditors 
discharge  the  bankrupt  when  they  grant  their  concurrence  to  his  application.  They  do 
not  discharge  him ;  and  if  they  did,  they  would  be  making  him  no  gift ;  for  by  the 
discharge  the  estate  is  left  entirely  in  the  hands  of  the  creditors ;  they  have  obtained 
all  that  he  has  in  the  world  ;  and  the  only  boon  he  receives  is  liberty  to  begin  a  new 
course  of  industry  for  his  own  subsistence ;  and  in  this  it  differs  from  the  composition 
contract,  for  there,  there  is  in  truth  a  giving  to  the  bankrupt. 

The  errors  of  the  objector's  reasoning  proceeds  from  a  mistake  in  point  of  fact.  He 
imagines  that  the  discharge  is  a  boon,  and  is  granted  ob  favorem.  The  legislature, 
however,  viewed  the  matter  otherwise,  and  decreed  it  as  a  matter  of  right. 

A  sequestration  is,  in  truth,  a  compromise  between  the  rights  and  duties  of  the  creditor 
and  those  of  the  debtor.  It  is  such  a  compromise  as  formerly  was  in  most  cases  made 
by  private  consent,  but  which  the  law,  satisfied  of  the  wisdom  and  justice  of  such  a 
mode  of  settlement,  has  now  placed  within  the  power  of  the  creditors,  undisturbed  by 
those  interruptions  to  which  a  voluntary  measure  was  exposed. 

In  the  Scottish  bankrupt  law,  as  in  the  English,  the  debtor's  right  to  a  discharge  is 
a  sort  of  consequence  of  the  fairness  and  fulness  of  the  surrender,  and  of  his  strict 
conformity  to  all  the  requisites  of  the  statute.  In  both  it  is  put  in  the  power  of  the 
creditors  to  negative  the  application  of  the  bankrupt,  without  assigning  reasons  for  so 
doing;  because  they  are  entitled  to  judge,  from  the  whole  of  his  conduct,  both  before 
his  bankruptcy  and  after,  whether  he  has  not  forfeited  the  benefit  of  the  statute.  But 
when  the  creditors  are  satisfied  with  every  point  of  the  debtor's  conduct,  and  willing  to 
give  their  certificate  in  approbation  of  it,  the  discharge  becomes  from  that  moment  a 
matter  of  right, — it  is  a  privilege  granted  to  a  bankrupt,  and  to  be  declared  by  decree  of 
the  Court  on  condition, — letj  That  four  parts  in  five  of  his  creditors  shall  express  their 
conviction  that  he  has  acted  fairly  and  conformably  to  the  statute ;  and,  2dly,  That 
no  legitimate  ground  shall  be  stated  in  bar  of  a  judgment  [266]  declaring  the  privilege. 
The  discharge  is  the  act  of  the  Court,  declaratory  of  the  bankrupt's  title  to  the  statutory 
indulgence ;  the  concurrence  is  only  the  certificate  of  conformity  and  of  honesty,  which 
is  to  support  the  bankrupt  in  asking  judgment.  The  act  of  the  creditors  is  a  mere 
certificate ;  if  it  were  more,  it  would  of  itself  be  a  discharge. 

^  Brown  against  Dawson,  25th  November  1809. 
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Taking  it  in  this  (which  is  its  fair  and  proper)  lights  the  question  is,  Wliea  a 
creditor  is  himself  bankrupt,  who  is  the  party  who  is  entitled  to  concur  1  and  it  seems 
to  be  quite  indisputable  that  that  person  must  be  the  trustee. 

After  sequestration  is  awarded,  the  whole  funds  are  placed  under  the  management 
and  disposal  of  the  creditors,  uncontrouled  bj  the  bankrupt.  He  executes  in  fsTonr  d 
the  person  chosen  by  the  creditors  as  trustee  conveyances  of  all  his  estate,  funds,  and 
debts  due  to  hinL  The  trustee  is  thenceforward  the  representative  of  the  banknipfc  and 
of  the  creditors.  In  him  is  the  full  right  of  the  debt  vested.  He  stands  the  only 
creditor  in  it  When  actions  are  to  be  raised,  he  is  the  pursuer.  When  diachaigee 
upon  payment  are  to  be  granted,  it  is  by  him  they  are  signed.  If  any  of  the  debton 
to  the  estate  are  themselves  bankrupt,  he  attends  the  meetings  of  their  creditors,  and 
votes  according  to  his  discretion  in  all  their  deliberations.  If  a  trustee  is  to  be 
appointed,  he  votes  to  the  amount  of  the  debt  which  stands  in  his  person.  If  an 
allowance  is  to  be  given  to  the  debtor,  he  gives  or  withholds  his  consent  according  to 
his  judgment.  If  a  personal  protection  is  to  be  granted,  he  takes  his  part  in  the  vota 
If  a  contract  of  composition  is  proposed,  he,  for  the  estate  he  represents,  refuses  or 
concurs.  But  in  doing  this,  which  he  is  expressly  authorised  to  do^  for  the  statute 
allows  him  to  compound  and  transact,  he  is  making  a  gift  to  the  creditors,  which  the 
objector  views  with  so  much  jealousy ;  and  a3  making  a  gift  and  exercising  a  dangeions 
and  extraordinary  power,  he  must  have  the  concurrence  of  the  commissioners. 

But  if  the  question  be,  whether  the  debtor  shall  have  from  his  creditors  a  certificate 
of  good  conduct^  and  permission  to  apply  for  a  discharge,  upon  what  principle  are  those 
powers,  which,  in  every  imaginable  case,  the  trustee  exercises  as  administrator,  and 
even  where  he  does  make  a  gif t^  to  be  in  this  only  case,  where  no  gift  is  made,  restrained 
or  denied  ?  He  alone  has  appeared  in  the  meetings.  He  alone  has  attended  to  that 
conduct,  or  knows  any  thing  at  all  about  the  bankrupt's  compliance  or  refusal  It  is 
he  alone,  of  course,  who  can  certify  the  fact ;  and  to  his  province,  therefore,  it  regularly 
belongs  to  give  any  certificate  that  the  law  may  require. 

As  to  the  mode  of  proceeding  suggested  by  the  objectors,  it  could  afford  no  relief, 
as  it  must  take  nearly  two  years  before  the  debts  could  be  sold,  which,  in  any  extensive 
concern,  would  never  bring  the  matter  to  a  close,  as  the  same  thing  would  tsJke  place  on 
their  estates  in  their  turn,  and  perhaps  go  on  <id  infinitum. 

According  to  the  genuine  view  of  the  bankrupt  law,  there  is  nothing  to  sell ;  for 
when  the  funds  of  an  honest  bankrupt  are  fairly  distributed  among  his  creditors  nnder 
a  sequestration,  tbey  have  received  their  full  payment.  The  creditors  of  a  bankrupt  do 
enjoy  and  recover  the  whole  estate  when  the  bankrupt  has  given  up  all,  and  when,  in 
testimony  of  his  having  done  so,  his  creditors  concur  in  signing  his  certificate.  And 
accordingly  the  [266]  practice  has  uniformly  been  such  as  is  now  contended  for.  In 
evidence  of  which,  reference  was  made  to  a  number  of  cases,  which  will  be  found  in 
the  papers. 

L/ord  Meadowbank  said, — I  was  not  present  when  this  interlocutor  was  pronounced, 
and  consider  this  as  a  question  of  great  nicety ;  but,  on  the  whole,  I  have  come  to  he  of 
opinion  that  we  ought  to  adhere. 

The  general  ground  I  go  upon  is  this :  There  is  a  great  machine  set  in  motion  to 
wind  up  the  affairs  of  bankrupts.  The  convenience  of  this  machine  is,  that  it  creates  a 
corporation  for  certain  objects,  and  to  perform  its  functions  in  a  certain  way.  And  I 
think  that,  in  a  matter  of  this  kind,  where  it  is  plainly  an  object  of  the  Act  to  hold  out 
to  fair  debtors  that  they  may  obtain  their  discharges,  where  their  conduct  has  been 
agreeable  to  four-fifths  of  their  creditors,  you  must  follow  out  the  plan  where  you  can, 
and  not  defeat  it.  And  I  must  say,  I  think  it  would  go  far  to  defeat  the  intention  of 
the  statute,  in  times  of  great  national  calamity,  if  you  were  to  find  that  the  creditois  of 
the  creditor  of  a  bankrupt  must  agree  to  a  discharge,  before  you  are  entitled  to  award 
it.  There  is  no  provision  for  that  in  the  statute ;  and  the  objector  does  not  pretend  to 
urge  it  further  than  on  the  general  point  of  law,  that  the  trustee  cannot  make  the  gift 
of  consenting  to  a  certificate :  Clearly  he  cannot  do  so  against  the  wish  of  his  own 
constituents ;  but  the  question  is.  If  he  is  not  entitled  to  do  so  as  the  head  of  this 
statutory  corporation,  subject  always  to  their  controul  f 

I  wish  to  know  if  he  must  call  them  together  for  such  purposes  1  If  it  is  necessary, 
let  him  do  so ;  but  is  it  not  reckoned  so  plain  a  matter  as  not  to  be  necessary  t  Thej 
may  no  doubt  controul  him ;  but  the  objector  should  have  called  a  meeting  for  that 
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purpose ;  that  would  have  been  competent ;  bat  as  that  has  not  been  done,  is  not  that 
Boffident  evidence  to  the  Court  that  the  majority  of  the  corporation  concur  in  what  has 
been  certified  to  you  by  the  head  of  the  corporation  ? 

I  must  pay  considerable  regard  to  that  feeling  which  has  prompted  the  conduct  of 
trostees  in  similar  situations.  I  cannot  conceive  it  to  be  necessary  that  the  creditors 
dioold  all  concur ;  the  majority  will  bind  the  minority.  But  the  question  is,  If  the 
tnutee  may  take  it  upon  himself  to  be  the  organ  of  the  body ;  and  if  he  may  take  it 
upon  himself  on  a  presumed  and  not  an  actual  majority  of  the  creditors  ? 

I  do  not  recollect  any  discussion  of  this  kind  during  all  the  time  I  have  been  upon 
ihe  Bench.  I  believe  that  none  such  ever  took  place;  and  I  suspect  it  is  held  in 
pnctice  to  be  part  of  the  mechanism  of  the  machine  which  has  been  created  for 
nttnaging  bankruptcies. 

Bnt^  at  any  rate,  if  the  individual  objecting  does  not  call  a  meeting  of  the  creditors 
together  to  get  the  matter  altered,  he  cannot  be  entitled  to  come  here,  and  say  that 
there  was  not  authority;  there  is  no  doubt  about  that.  I  think  there  is  no 
fenona  standi  on  that  ground  of  objection.  We  must  at  all  events  presume  that  the 
trustee  was  properly  authorised  when  he  gave  the  consent,  unless  a  resolution  of  the 
creditors  declaring  the  reverse  is  produced  to  us. 

Lord  Newton. — This  is  a  very  dilBUcult  question ;  but  there  is  a  mode  of  [267]  extri- 
catmg  it  from  the  difficulties  on  the  one  side,  which  I  do  not  see  that  there  is  on  the 
other. 

It  appears  to  me,  that  this  strong  act  of  giving  a  concurrence  to  a  discharge,  is  an  act 
that  may  be  done  by  the  debtor  himself ;  bat  I  do  not  see  that  any  man  who  is  not  pro- 
pnetor  can  do  it.  The  trustee  cannot  compound  the  debts  of  his  own  authority ;  and  it 
appears  to  me  to  be  very  extraordinary,  if  a  man  cannot  compound  debts,  that  he  can 
give  them  away  for  nothing. 

On  the  other  hand,  I  see  the  difficulty  very  well,  if  you  are  in  every  case  to  require 
the  consent  of  all  the  creditors  of  a  creditor.  But  what  may  be  done  in  this  and  almost 
eveiy  other  case  is,  the  trustee  may  call  his  constituents  together,  or  at  least  he  may 
apply  to  the  commissioners.  But,  without  one  or  other  of  these  proceedings,  I  conceive 
he  cannot  consent ;  for  it  is  neither  more  nor  less  than  granting  the  discharge.  It  is  not 
this  Court  that  grants  it ;  you  cannot  do  it  unless  you  have  the  requisite  concurrence ; 
jou  cannot  grant  it  even  upon  a  iton  repugnarUia ;  you  must  have  the  actual  concur- 
rence. 

I,  therefore,  cannot  hold  the  vote  of  this  gentleman  as  a  sufficient  authority  for 
gianting  the  discharge.  I  agree  with  Lord  Meadowbank  in  thinking  that  the  creditors 
are  a  corporate  body.  But  I  do  not  look  on  the  trustee  as  a  member  of  that  body.  He 
is  only  their  commissioner ;  and  he  can  do  no  acts  excepting  beneficial  ones.  He  may 
call  a  meeting  of  the  creditors  ;  or  if  he  does  not  do  so,  at  least  there  is  no  difficulty  in 
going  to  his  commissioners.  But  for  him  to  take  it  on  himself  in  this  way,  seems  to  be 
taking  on  him  the  powers  of  a  proprietor ;  and  I  cannot  receive  it  as  a  legal  consent  to  the 
discharge. 

Lord  Boyle, — I  do  not  enter  into  the  argument  of  the  objector,  that  one  of  the 
creditors  of  a  creditor  can  prevent  a  discharge  by  refusing  his  concurrence ;  but  I  have 
equal  difficulty  in  bringing  my  mind  to  this,  that  a  trustee  may  gift  away  the  estate  in 
opposition  to  the  wish  of  his  constituents  and  his  commissioners. 

The  giving  a  consent  to  a  discharge  is  a  very  important  act.  It  is  not  a  mere  rum 
repuQnemtta,  nor  certificate  of  character. 

No  doubt  there  were  many  instances  of  such  consents  as  this  formerly ;  but  I  have 
some  doubt  if  in  any  of  these  cases  the  trustees  took  it  upon  themselves  either  to  act 
^^unst  the  consent  of  the  creditors  or  without  it.  If  I  saw  any  such  practice  distinctly 
proved,  I  might  bow  to  it ;  but  I  see  nothing  of  that  kind. 

I  agree  with  Lord  Newton  in  thinking  that  it  is  not  necessary  to  have  the  consent  of 
all  the  creditors ;  but  there  should  at  least  be  the  consent  of  a  majority  of  them. 

I  can  suppose  that  the  whole  funds  of  a  bankrupt  concern  may  consist  of  claims 
on  other  bankrupt  estates.  If  the  respondent  were  right,  the  trustee  would  be  entitled 
hj  his  own  act  to  give  away  every  species  of  claim  belonging  to  the  estate  1  I  cannot 
agree  in  that  interpretation  of  the  law ;  and  till  the  trustee  shall  shew  us  that  he  has 
the  consent  of  the  minority  of  his  constituents,  I  cannot  concur  in  the  interlocutor 
eomplained  of. 
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[268]  Lord  Justice-Clerk, — I  think  this  is  a  very  fah  debateable  point;  and  it  k  one 
which  would  have  puzzled  me  extremely,  if  I  had  been  sitting  here,  and  it  had  occnzred, 
in  1773.  But  can  I  shut  my  eyes  to  the  fact,  that  I  am  sitting  here  in  the  year  1811, 
near  forty  years  after  the  statute  was  passed?  and  can  I  give  the  parties  in  tiiis 
case  the  credit  of  believing,  that  they  understand  the  meaning  of  this  act  better  tlian 
any  man  who  has  lived  during  the  last  forty  years  ?  There  never  is  a  great  bankruptcy 
in  this  country,  nor  in  the  world,  in  which  there  are  no  bankrupt  creditors,  and  &e 
same  thing  must  have  occurred  in  numberless  instances. 

There  is  a  distinction  which  strikes  me  as  of  some  importance  in  this  case.  The 
trustee  is  no  doubt  elected  by  the  creditors  of  the  bankrupt^  and  the  act  makes  the  bank- 
rupt convey  over  all  his  effects  to  him.  But  I  take  it  that  the  election  does  more,  and 
that  it  makes  over  to  him  the  rights  and  claims  of  all  the  creditors  on  the  estate  ako ; 
and,  accordingly,  who  attends  the  meetings  of  other  estates?  why,  it  is  the  trustee. 
The  trustee  has  meetings  on  his  own  estate,  and  he  must  have  nine-tenths  and  four-fifths 
respectively  for  compositions,  discharges,  &c. ;  but  when  he  comes  to  attend  the  meet- 
ings on  other  estates,  he  is  the  only  person  that  can  attend  them.  Douglas  could  not 
have  gone  there  and  voted  himself. 

More  important  questions  than  this  occur  in  the  management  of  bankrupt  estates. 
For  instance,  Mr.  SherrifT  had  a  great  shop,  and  there  might  have  been  a  question  what 
was  to  be  done  with  it.  One  set  of  creditors  are  for  selling  the  whole  instantly. 
Another  set  say,  we  want  to  have  it  done  by  degrees ;  well,  it  is  put  to  the  vote,  and 
the  matter  is  decided.  Now,  a  trustee  who  comes  there  from  another  estate  to  see  and 
direct  for  his  constituents,  he  must  say  no, — stop  till  I  call  a  meeting  of  my  creditor, 
before  I  can  give  my  vote  in  this  case.  He  might  have  another  in  the  same  situation 
as  to  him  ;  and  so  the  matter  might  go  backwards  without  end. 

The  trustee  is  the  only  person  who  can  attend  in  such  cases ;  and  the  whole  machine 
would  stand  still  for  ever,  unless  the  trustee  himself  were  the  person  entitled  to  Tote 
from  his  own  discretion  in  the  first  place. 

The  trustee  has  given  his  consent  bona  fide.  Have  the  creditors  called  a  meeting  to 
revoke  it  ?  By  no  means ;  all  this  has  been  going  on  for  six  months,  and  no  meeting  has 
been  called.  We  must,  therefore,  presume  that  it  is  the  objector  alone  who  finds  faolt 
with  this  discharge.  The  other  creditors  of  other  persons  know  nothing  about  the 
matter.  They  leave  it  to  their  trustees  to  do  as  they  see  fit ;  and  if  they  take  no  steps 
for  controuling  or  directing  the  votes,  we  must  presume  that  it  is  consented  to ;  and, 
therefore,  I  am  clear  for  adhering. 
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John  Graham,  Pursuer. — Greemhields. 

Walter  M'Farlane  and  his  Creditors,  Defenders. — H,  Lumsden. 

Prescription.^-l.  A  process  of  multiplepoinding  brought,  and  when  the  arresting  creditor 
was  cited  by  the  arrestee,  preserves  from  prescription  arrestments  used  in  the  arrestee's 
hands. 

2.  Prescription  of  actions  under  the  statute  1685,  c.  14,  runs  from  the  last  step  of 
procedure  in  the  process. 

Mr.  Graham  of  Leitchtown  had  in  his  hands  certain  funds  belonging  to  Walter 
M^Farlane,  who,  on  his  voyage  to  Jamaica,  had  been  captured  by  the  French,  and 
never  afterwards  heard  of.  In  1796,  two  of  M'Farlane's  creditors,  Robert  M'Fariane 
and  Archibald  M'Laren,  used  arrestments  of  that  fund  in  Mr.  Graham's  hands. 
M'Farlane's  arrestment  was  dated  the  1st,  McLaren's  the  8th,  of  November  1796.  In 
January  1800,  McLaren  raised  an  action  of  forthcoming  before  the  Sheriff  of  Perth,  the 
last  step  in  which  was  of  date  26th  July  of  that  year ;  and  it  was  not  proceeded  in  afte^ 
wards. 

M'Farlane,  again,  took  no  steps  whatever  to  follow  out  his  arrestment 
In  December  1801,  Mr.  Graham  brought  an  action  of  multiplepoinding,  in  which  the 
arresters  were  called,  and  the  usual  interlocutor  was  pronounced  on  20th  May  1802. 
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That  order  was  repeated  on  the  20th  May  1803 ;  and  no  procedure  having  been  held  for 
some  time  after,  the  process  fell  asleep.  It  was  wakened,  however,  by  summons,  in 
March  1809. 

The  Lord  Ordinary  (29th  June)  preferred  Archibald  M'Laren  to  the  fund  tn  medio^ 
"  the  only  person  who  has  produced  an  interest" 

M'Farlfline,  the  other  arresting  creditor,  then  gave  in  a  representation,  in  which  he 
did  not  deny  that  his  arrestment  was  prescribed,  but  argued  that  McLaren's  was  in  a 
similar  situation ;  !«/,  As  he  had  abandoned  his  forthcoming  in  1800 ;  and  having  made 
no  appearance  in  the  multiple-  [262]  -poinding  till  1809,  he  could  not  take  benefit  from 
that  action ;  and,  consequently,  his  arrestment  was  prescribed  ;  and,  2dly^  Granting  that 
the  multiplepoinding  raised  by  Graham  in  1801  did  avail  McLaren,  yet  still  another 
period  of  prescription  had  run  against  him,  in  terms  of  the  Act  1685,  c.  14,  as  more  than 
five  years  had  ekpsed  from  the  time  of  the  last  step  in  the  original  multiplepoinding  in 
1803,  to  the  time  of  its  being  wakened  in  1809  ;  and  that,  therefore,  he  had  no  right 
of  preference  over  the  funds  of  the  common  debtor,  but  that  both  arrestments  must  come 
in  Tpari  pcusu. 

On  the  other  hand,  McLaren  argued, — \gt^  That  his  arrestment  and  forthcoming 
were  kept  alive  by  the  action  of  multiplepoinding,  which  was  a  common  process  for  behoof 
of  all  concerned ;  and,  2dly,  That  prescription  only  ran  from  the  time  that  the  action  fell 
asleep,  which  was  a  year  after  the  last  step  in  the  j)rocess ;  that  this  last  step  was  in  May 
1803;  that  consequently  it  fell  asleep  in  May  1804 ;  and  was  preserved  from  prescription 
by  the  wakening  in  March  1809. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Finds  that,  under  the  circum- 
stances of  this  case,  when  it  is  admitted  that  the  arrestment  used  by  the  representer, 
Robert  M'Farlane,  is  cut  off  by  the  quinquennial  prescription,  while  the  course  of  that 
prescription,  in  so  far  as  respects  the  arrestments  founded  on  by  the  objector,  Archibald 
M'Laren,  has  been  effectually  interrupted  by  the  action  of  forthcoming  brought  by  him 
before  the  Sheriff  of  Perthshire  in  January  1800,  by  the  present  action  of  multiple- 
poinding raised  in  December  1801,  and  interlocutor  20th  May  1802,  finding  the  pursuer 
liable  in  once  and  single  payment,  and  appointing  parties  to  produce  their  interests ; 
by  the  renewal  of  which,  20th  May  1803,  that  action  continued  alive  till  20th  May 
1804;  and,  ladlyy  That  by  the  summons  of  wakening  in  March  1809,  the  objector,  as 
foimding  on  an  arrestment  kept  in  force  by  these  proceedings,  has  shewn  a  clear  right 
to  hold  the  preference  obtained  by  him  to  the  fund  in  medio  ;  refuses  the  representation, 
sustains  the  objections  now  made  to  the  interest  of  the  other  party,  and  adheres." 

M'Farlane  petitioned,  and  pleaded. 

By  the  Act  1669,  c  9,  it  is  declared,  "  That  aU  arrestments  to  be  used  hereafter  upon 
decreets,  registrate  bonds,  dispositions,  or  contracts,  not  pursued  and  insisted  in  within 
five  years  after  the  laying  on  thereof,  shall  after  that  time  prescrive ;  and  that  all  arrest- 
ments used,  or  to  be  used,  upon  dependence  of  actions,  shall  likewise  prescrive  within 
five  years  alter  sentence  is  obtained  in  the  said  actions,  if  the  said  arrestments  be  not 
pursued  or  insisted  in  within  that  time."  And  by  a  subsequent  clause  it  is  ordained, 
"That  all  actions  proceeding  upon  warnings,  spulzies,  ejections,  arrestments,  or  for 
ministers'  stipends,  and  others  foresaid,  shall  prescrive  within  ten  years,  except  the  said 
actions  be  wakened  every  five  years." 

By  the  Act  1685,  c.  14,  it  is  enacted,  '*That  all  such  actions  proceeding  upon  any 
diligence  mentioned  in  that  Act  already  intended,  either  before  said  Act  1669  or  since, 
shall  prescrive  within  five  years  [263]  after  the  date  of  this  Act,  if  they  be  not  wakened 
within  that  time ;  and  all  actions  to  be  raised  hereafter  upon  the  foresaid  grounds  shall 
prescrive  in  five  years,  if  they  be  not  wakened  within  that  time." 

Now,  though  McLaren  did  use  an  arrestment  in  1796,  and  did  bring  an  action  of 
forthcoming  in  1800,  but  he  abandoned  that  action  soon  after ;  the  last  step  in  that 
action  being  in  the  month  of  July  1800 ;  and  nothing  was  done  by  him  to  foUow  out 
either  the  arrestment  or  the  furthcoming  till  the  27th  May  1809. 

But  it  is  said  that  the  citation  given  to  M'Laren,  in  the  original  action  of  multiple- 
poinding in  1801,  was  equivalent  to  his  insisting  in  the  furthcoming  1800,  and,  there- 
fore, preserved  alive  the  arrestment  in  1796. 

The  Act  1669  is  most  special  and  pointed,  and  requires  that  the  arrestment  be  pur- 
sued or  insisted  in  within  five  years.  Now,  granting  a  citation  to  an  arrester  in  an 
action  of  multiplepoinding  brought  by  the  arrestee  to  be  equivalent  to  a  furthcoming, 
F.C.  VOL.  I.  30 
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yet  still  M'Laien,  from  the  year  1801  to  the  [year]  1809,  did  not  move  one  step  in  the 
action.  He  made  no  appearance,  and  gave  in  no  interest  in  the  moltiplepoinding ;  and  it 
would  be  extravagant  to  maintain  that  he  pursued  and  insisted  in  his  arrestment  when 
he  did  nothing. 

Had  the  multiplepoinding  been  brought  by  the  arresting  creditor  in  name  of  the 
arrestee,  the  case  would  have  been  different,  because  such  truly  would  have  been  eqoivft- 
lent  to  a  furthcoming.  If,  again,  the  action  was  raised  by  the  arrester,  and  the  sneBter 
had  appeared  within  five  years,  that  would  have  been  a  sufficient  insisting  in  his  amst- 
ment  in  the  view  of  the  statute. — Crawford  against  Simpson,  1732. — ^Thomson  aod 
Ainslie  against  Simpson,  28th  July  1774. 

But,  in  the  present  case,  M'Laren  does  nothing  to  shew  that  he  insisted  in  his  aeti<m 
at  aU.  Even  granting  that  a  multiplepoinding  is  brought  for  behoof  of  all  conoemed, 
it  by  no  means  follows  that  a  creditor  is  obliged  to  insist  in  his  arrestment  He  miy 
abandon  it  altogether.  The  case  of  M'Math  against  Campbell,  9th  July  1802,  refsned 
to  as  decisive  in  favour  of  the  contrary  doctrine  from  that  now  maintained,  was  some- 
what special,  and  was  a  single  decision  carried  by  the  '^  narrowest  majority,"  and  cannot 
have  the  authority  of  a  aeries  rerum  jtidtcaiarum. 

But,  2dly,  Though  the  citation  in  the  multiplepoinding  1801  may  have  the  effect  of 
a  furthcoming  followed  out,  stiU  the  arrestment  of  M'Laren  is,  under  the  Act  1685, 
completely  at  an  end.  That  Act  proiddes  that  '^  aU  actions  on  arrestments  shall  pie- 
scrive  in  five  years,  if  not  wakened  'within  that  time."  Now,  the  last  step  in  tiie 
multiplepoinding  was  on  the  20th  May  1803,  and  nothing  was  done  afterwards  till  the 
28th  March  1809,  a  space  of  five  years  and  ten  months. 

In  computing  periods  of  prescription,  the  invariable  rule  is,  that  it  runs  from  the  last 
act  of  the  debtor  acknowledging  ^e  debt,  or  that  of  the  creditor  enforcing  it.  Thus 
the  negative  prescription  is  computed  from  the  date  of  the  obligation, — the  prescriptiaQ 
of  cautionary  obligations  from  tiie  date  also  of  the  obligation  itself ;  and  it  is  only  hj 
the  force  of  positive  statute  that  the  statutory  prescription  of  biUs  has  a  different  date 
from  that  of  the  bill.  In  like  manner,  in  computing  the  course  of  prescription  in  judicial 
procedure,  it  must  be  counted  from  the  last  step  of  [264]  the  process,  because  it  is  from 
the  silence  and  inaction  of  the  party  that  it  runs  at  alL 

But  if  there  was  any  doubt  about  this,  the  words  of  the  statute  do  it  entirely  avay. 
These  words  are  imperative,  and  declare  t^t  the  action  shall  prescribe  in  five  yean  if 
not  wakened  within  that  time.  In  consequence,  if  prescription  did  not  run  from  tbe 
last  step,  it  would  give  a  latitude  of  six  years,  instead  of  five,  as  ordered  by  the  statute. 

M*Laren  answered, 

1.  An  action  of  multiplepoinding  is  a  common  process  for  the  behoof  of  all  con- 
cerned, and  is  a  subsisting  action  in  regard  to  all  parties  originally  cited  in  that  action. 
— Thomson  and  Ainslie  against  Simpson,  28th  July  1774. — <7rawford  against  Bimpeon, 
20th  July  1732. 

Nor  is  it  of  the  least  consequence  whether  appearance  be  entered  for  the  arresting 
creditors  in  that  action  or  not. — M'Math  against  Campbell,  9  th  July  1802.  Indeed, 
were  the  rule  otherwise,  a  great  and  manifest  hardship  would  be  laid  upon  arresting 
creditors ;  because,  after  a  multiplepoinding  is  brought,  it  renders  a  furthcoming  com- 
pletely useless  and  unnecessary.  A  multiplepoinding,  therefore,  just  comes  in  place  of 
a  furthcoming,  and  preserves  the  right  of  the  arrester  under  his  arrestment  entire. 

2.  Prescription,  in  the  sense  of  the  Act,  does  not  begin  to  run  till  the  action  is  fairiy 
asleep.  The  Act  declares  that  the  action  prescrives  in  five  years,  "  if  not  wakened  in 
that  time."  Now,  surely,  it  were  absurd  to  say  that  a  process  can  be  wakened  before 
it  is  asleep.  The  very  idea  conveyed  by  the  word  **  wakened  "  irresistibly  is,  that  tbe 
action  must  be  asleep  in  law ;  that  is,  that  a  year  has  elapsed  since  the  last  step  in  the 
process.  It  is  only  then  that  prescription  can  run  against  it ;  for  till  it  is  asleep  it  ie  a 
subsisting  process,  which  may  at  any  time  be  called  in  Court  and  insisted  in.  Nowhere 
the  last  step  in  the  original  action  of  multiplepoinding  was  in  May  1803 ;  consequently 
it  was  a  subsisting  process  till  May  1804  ;  and  M*Li^n  appeared  in  the  awakened  pro- 
cess in  March  1809 ;  which  was  within  the  five  years,  and  of  consequence  saves  the 
arrestment  from  prescription. 

The  Court  had  no  difficulty  on  the  first  pointy  with  regard  to  the  effect  of  the 
multiplepoinding.  The  Lords  were  clearly  of  opinion  that  a  multiplepoinding  iras  a 
common  process  brought  for  behoof  of  aU  concerned,  and  citation  in  it  was  eqaivalent  (o 
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a  forthcoming ;  and  fchey  held  the  decision  in  the  case  of  M'Math  against  Ganipbell, 
founded  on  in  the  pleadings,  to  be  a  precedent  decisive  of  this  point 

But  there  was  some  difference  of  opinion  on  the  Bench  with  regard  to  the  second 
point.  On  the  one  hand,  some  of  the  Judges  held  that  the  action  was  in  Court  till  it 
was  asleep,  because  it  could  be  enrolled  at  any  time  and  insisted  in ;  and  that  prescrip- 
tion ooold  not  run  against  a  party  in  a  process  till  he  was  fairly  out  of  Court. 

On  the  other  hand,  however,  a  considerable  mcgority  of  the  Judges  were  of  opinion 
that^  from  the  special  words  of  the  Act  of  Parliament,  [266]  prescription  must  be  held 
to  ran  from  the  date  of  the  last  step  of  procedure ;  because,  if  otherwise,  it  would  give 
a  latitude  of  six  years  instead  of  five ;  and  if  it  was  held  that  prescription  did  not  run 
against  a  party  till  he  was  out  of  Court,  every  term  of  prescription  would  be  doubled^  as 
no  person  could  be  said  to  be  out  of  Court  till  the  term  of  prescription  had  already  run 
against  him. 

The  interlocutor  (30th  May  1811)  was — ''Alter  the  interlocutor  reclaimed  against, 
and  find  that  the  said  Archibald  McLaren  is  not  entitled  to  any  preference  in  virtue  of 
his  arrestment ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 


No.  75.      F.C.  N.S.  II.  265.     30  May  1811.     2nd  Div.— Lord  Polkemmet. 

John  Walker,  Pursuer. — Gaihcart,  GUlieSy  et  R  Bell. 
William  Baynb,  Defender. — Clerk  et  WFarlan, 

Pertculum — Reparation — Tack, — ^The  landlord  is  liable  in  the  damage  occasioned  to  a 
farm-house  by  accidental  fire,  and  is  bound  to  rebuild  the  house  on  the  demand  of  the 
tenant. 

The  house  upon  the  farm  of  Newmill,  which  the  pursuer  held  in  lease  under  the 
defender,  was  burnt  to  the  ground  in  March  1806  by  a  fire,  which  the  Court  were  satis- 
fied was  accidental. 

Upon  this  the  pursuer  brought  an  action  before  the  Sheriff  of  Fife,  concluding  that 
the  defender  should  either  rebuild  the  farm-house,  or  that  the  pursuer  should  be  autho- 
lised  to  do  it  himself  and  to  retain  the  expence  thereof  out  of  the  rent. 

After  a  proof  had  been  led,  the  Sheriff  decerned  in  terms  of  the  libeL 

[266]  The  defender  presented  two  bills  of  advocation,  which  were  refused  succes- 
sively by  Lords  Polkemmet  and  Woodhouselee.  He  then  petitioned  the  Court;  and 
memoriaJs  having  been  ordered,  the  bill  was  passed ;  and  the  case  was  afterwards  heard 
in  presence,  when  the  Court  (16th  January  1810)  pronounced  this  interlocutor :  ''  Find 
that  ihere  is  no  evidence  of  culpable  negligence  on  the  part  of  the  tenant,  John  Walker, 
sufiScient  to  subject  him  in  the  expence  of  rebuilding  the  house  in  question ;  and  that  in 
the  circumstances  of  the  case,  the  landlord,  William  Bayne,  was  bound  to  rebuild  the 
same :  Therefore,  find  him  liable  to  the  said  John  Walker  for  the  sums  expended  by 
him  in  rebuilding  and  repairing  the  said  house." 

The  defender  reclaimed. 

The  argument  was  the  same  with  that  used  in  the  case  of  Swinton  against  M'Dougall, 
with  this  difference,  that  he  maintained  that  he  did  not  wish  to  have  any  house  upon 
the  farm ;  that  he  could  not  therefore  be  compelled  to  rebuild  it ;  and  that  if  the  tenant 
were  entitled  to  any  damages  from  him,  it  must  be  in  another  form  and  in  another 
action.  Vide  Binny  against  Veaux,  16th  July  IQ19,— Statute  1594,  c.  226,  June  2, 
1667. — Hamilton  against  Stair. — Harcus^  15  th  December  1681. — Deans  against  Aber- 
crombie. — L.  15,  ff.  loc.  and  L.  19,  s.  6,  id.  1.  33,  s.  1,  id. — Durie,  18th  July  1637. — 
Lord  Belhaven  against  Lady  Luss,  FountainhalL — White  against  Houston,  20th  Decem- 
ber 1707,  Voet, — L.  9,  tit.  2,  s.  23. — Diet,  vol.  ii.  voce  periculum. 

The  pursuer  answered, 

That  the  authorities  quoted  did  not  merely  imply  that  res  locata  perit  domino^  but 
also  that  the  landlord  was  bound  to  put  the  tenant  in  the  same  situation  he  was  in 
before  the  fire ;  and  in  support  of  this  reasoning,  reference  was  further  made  to  s.  15,  ff. 
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9.  1,  loc.  cond. — Whites  against  Houston,  20th  December  1707,  and  Gucror  against 
Clapperton,  Spring  Session  1797.^ 

At  the  advising,  Lords  Justice-Clerk  and  Meadowbank  were  for  adhering,  on  the 
grounds  stated  in  the  reports  of  their  speeches  in  the  case  of  Swinton. 

On  the  other  hand,  Lords  Polkemmet  and  Glenlee  adopted  the  reasoning  of  the 
defender  to  its  full  extent,  and  held  that  there  could  be  no  case  in  which  the  landlord 
would  be  bound  to  rebuild.  And  Lord  Xewton  thought  he  was  not  bound  in  this  case, 
on  the  supposition  that  there  was  a  clause  in  the  missive  of  lease  binding  the  tenant  to 
leave  the  houses  tenantable  and  habitable. 

The  interlocutor  of  Court  was  (30th  May  1810), — "  Alter  the  interlocutor  reclaimed 
against,  assoilzie  the  petitioner  from  this  action,  and  decern." 

[297]  In  a  reclaiming  petition,  the  tenant  explained  that  he  had  no  tack,  and  had 
come  under  no  obligation  to  uphold  the  houses. 

Lord  Newton  said, — In  this  case,  I  have  imiformly  given  my  vote  for  the  landlord; 
but  it  was  on  the  footing  that  the  lease  contained  a  clause  obliging  the  tenant  to  restore 
the  houses  in  as  good  order  as  he  received  them ;  which,  in  my  apprehension,  transfeired 
the  risk  of  them  from  the  landlord,  on  whom  it  would  otherwise  have  lain,  to  the  tenant, 
who  thereby  undertook  it ;  and,  of  consequence,  my  opinion  not  only  went  the  Iragth 
of  the  interlocutor,  which  only  finds  the  landlord  not  bound  to  rebuild,  but  even  that  of 
finding  that  the  tenant  was  bound  to  do  so.  But  now  it  is  disputed  in  this  petition 
that  the  tenant  came  under  any  obligation  whatever  relative  to  the  houses ;  and  I  think 
the  answers  go  no  further  than  to  assert  that  he  bound  himself  to  make  the  necessary 
repairs  upon  them.  I,  therefore,  now  incline  to  think,  that  l^e  general  maxim  applies 
to  this  case  res  perU  stio  domino  ;  and,  consequently,  that  if  the  houses  were  destroyed 
caaufortuitOy  the  landlord  can  at  any  rate  demand  no  further  rent  for  them ;  and  as  it 
happens  that  in  this,  as  in  most  other  cases,  a  slump  rent  is  stipulated  for  the  lands  and 
houses,  a  deduction  must  be  given  from  it  for  the  rent  of  the  houses,  corresponding  to 
their  value,  when  compared  with  the  land.  But  I  am  not  quite  satisfied  that  even  this 
is  sufficient ;  for  the  landlord,  having  set  both  houses  and  lands  with  absolute  wamn- 
dice,  I  rather  think  that  he  is  obliged  to  furnish  them  to  the  tenant  during  the  conency 
of  his  lease,  in  so  far  as  it  is  possible  for  him  so  to  do ;  and  that,  of  consequence,  if  the 
houses  are  destroyed  either  by  earthquake,  lightning,  or  accidental  fire,  he  must  rebuild 
them ;  and,  therefore,  at  present,  I  am  rather  for  altering  the  interlocutor,  and  returning 
to  the  former  one,  if  it  is  put  on  the  ratio  decidendi  of  there  being  no  sufficient  evidence 
produced  of  the  tenant's  coming  under  any  obligation  to  restore  the  houses. 

Lord  Boyle, — As  to  the  plea  on  the  part  of  the  landlord,  that  the  tenant  is,  in 
ordinary  circumstances,  bound  to  rebuild  a  farm-house  destroyed  by  fire,  that  is  a 
doctrine  I  cannot  bring  my  mind  to  accede  to.  I  think  it  would  be  productive  of 
monstrous  injustice  to  tenants ;  and  I  see  that  in  the  cases  of  houses  blown  down  by 
hurricanes,  and  of  lands  over  blown  with  sand,  the  tenant  was  not  held  bound  to  make 
good  any  such  extraordinary  injuries.  It  would  be  to  carry  the  doctrine  very  fer, 
indeed,  to  compel  the  tenant  to  rebuild,  when  the  Court  is  satisfied  that  the  fire  was 
purely  accidental.     On  this  ground,  I  am  clearly  in  favour  of  the  tenant 

The  other  ground,  on  which  it  is  contended  that  the  tenant  is  liable,  is,  that  he  was 
bound  by  his  tack  to  restore  the  houses  in  the  same  situation  in  which  he  got  them. 

I  must  own  that  notwithstanding  this  was  the  actual  condition  of  the  bargain,  for  1 
cannot  take  for  granted  what  the  tenant  says  as  to  his  obligation,  which  I  am  satisfied 
was  the  ordinary  one,  to  leave  the  houses  tenantable  and  habitable.  I  say,  notwith- 
standing that,  I  have  great  doubts  whether  we  can  extend  that  obligation  so  far  as  to 
make  the  tenant  rebuild  a  house  [268]  destroyed  by  accident.  It  means  that  he  must 
preserve  them  in  the  ordinary  and  usual  state  of  repair ;  but  it  would  be  very  hard 
and  unjust,  in  my  opinion,  to  hold  under  such  an  obligation  that  he  should  always 
restore  and  renew  them  when  they  are  destroyed  without  any  fault  of  his  own. 

It  is  argued  that  the  natural  consequence  of  the  obligation  is,  that  the  lease  should 
determine  if  the  tenant  is  not  bound  to  rebuild,  and  that  the  landlord,  on  his  part^  iB 
not  under  any  obligation  to  rebuild  them. 

I  cannot  enter  into  this  argument,  for  it  appears  to  me  that  it  would  be  productive 
of  great  injustice  to  the  tenant.     I  may  take  the  very  case  here,  where  the  accident 

^  Not  reported. 
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happened,  when  one-half  of  the  lease  was  to  run,  the  tenant  had  laid  out  large  sums  in 
improving  the  farm,  and  he  might  only  be  beginning  to  be  reimbursed  when  the  accident 
happened.  It  would  be  such  an  injustice  that  I  think  no  landlord  is  entitled  to  main- 
tain the  argument.  It  appears  to  me  that  the  tenant  is  entitled  to  say,  put  me  in  the 
condition  I  was  in  when  I  took  the  farm,  by  building  me  a  similar  house,  or  give  me  a 
suitable  abatement. 

I  think,  however,  that  if  the  landlord  could  satisfy  us  that  he  really  wished  not  to 
rebuild  the  house,  it  would  be  hard  to  compel  him  to  do  it  near  the  end  of  the  lease, 
and  that,  in  such  a  case,  a  deduction  should  be  made  from  the  rent  in  lieu  of  it.  But 
that  should  only  be  done  under  the  proviso  that  the  Court  should  enable  the  tenant  to 
get  that  accommodation,  in  one  way  or  other,  without  which  he  would  not  have  agreed  to 
take  the  farm. 

The  Court  (30th  May  1811)  altered  the  interlocutor  complained  of,  and  returned  to 
that  of  16th  January  1811. 

[Reveraed,  3  Dow,  233 ;  3  S.KR.  (H.L.)  288 ;  cf.  Drummond  v.  Hunter,  7  M.  350 ; 

Duff  V.  Fleming,  8  M.  770.] 


No.  76.        F.C.  N.S.  11.  269.     IJune  1811.     2nd  Div.— Lord  Robertson. 

Robert  Bow  and  George  Spankie,  Competing. — For  Bow,  Clerk,  Forsyth,  et 

Macoiwchie;  for  Spankie,  Gillies  et  BlackwelL 

Bcmkrupt  Statute,  33  George  III,  c.  74. — A  promissory-note  signed  by  the  bankrupt 
alone  is  a  voucher,  not  a  security,  in  terms  of  this  statute ;  and  if  not  specified  in  the 
daim  of  the  creditors,  it  only  restricts  the  vote. 

In  the  competition  for  the  office  of  trustee  on  the  sequestrated  estate  of  El^ah 
Cotton,  David  Wilson,  who  voted  for  Mr.  Bow,  claimed  to  be  a  creditor  of  the  bankrupt 
for  L3416,  28.  OJd. 

To  this  vote,  besides  several  other  circumstances  which  did  not  enter  into  the  con- 
sideration of  the  Court,  it  was  objected,  that  he  had  not  specified  in  his  claim  a 
promissory-note  granted  to  him  by  the  bankrupt,  and  that  the  omission  must  have  the 
effect  of  cutting  down  the  vote  in  toto. 

The  Sheriff,  inter  alia,  reported  : — "  The  objection  as  to  the  separate  securities  not 
being  specified  in  the  oath  of  verity  does  not  appear  removed:  for,  supposing  the 
claimant  to  have  meant  promissory-notes  when  he  mentions  bills,  there  has  been  a 
security  produced  which  has  not  been  specified.  The  security  consists  of  a  promissory- 
note  of  the  following  tenor  : — 

^^  Edinburgh,  Fehruary  5,  1810. 

"  I  promise  to  pay  Mr.  David  Wilson,  or  order.  One  thousand  three  hundred  and 
ten  pounds,  two  shillings,  and  seven  pence  halfpenny,  with  lawful  interest^  for  value 
received.  (Signed)  Elijah  Cotton." 

*'  It  seems  extremely  singular  that  a  bill  to  such  an  amount  should  have  been  passed 
OTer  by  the  claimant  unnoticed.  That  such  is  the  fact,  however,  is  undoubted,  and  the 
claim  would  necessarily  fall  to  be  set  aside  on  account  of  this  omission,  if  no  other 
objection  lay  against  it." 

The  Lord  Ordinary  having  approved  of  the  Sheriff's  report,  Mr.  Bow  reclaimed,  and 
pleaded, — 

Vouchers  of  debt  must  be  produced  with  the  oath,  but  need  not  be  specified  in  it ; 
and  the  failure  to  produce  them  restricts  the  vote.  [270]  Securities,  on'  the  contrary, 
must  be  specified,  but  need  not  be  produced.  The  neglect  to  specify  them  annuls  the 
Tote. 

If  the  promissory-note  for  L.1310,  2&  7|d.  be  considered  as  a  voucher,  then,  accord- 
ing to  the  Sheriff's  opinion,  the  neglect  to  produce  it  only  restricts  the  vote,  but  does  not 
set  it  aside.  If  it  be  considered  as  a  security,  the  omission  to  specify  it  in  the  oath  will 
bave  the  effect  totally  to  annul  the  claim. 

Supposing  the  Sheriff's  opinion  to  be  correct  upon  this  point,  the  question  to  be 
decided  is,  Whether  the  promissory-note  was  a  voucher  of  debt,  or  a  security  for  the  debt. 
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It  is  clear  that  this  document  was  not  a  secarity  for  the  debt.  It  is  nothing  mora 
than  a  mere  acknowledgment  by  the  bankrupt  If  El\jah  Cotton  had  indorsed  to  Mr. 
Wilson  the  acceptance  or  promissory-note  of  a  third  party,  Mr.  Wilson  would  haie 
thereby  obtained  a  security  for  his  debt ;  but  where  nothing  more  is  granted  than  the 
personal  obligation  of  the  debtor,  it  can  never  be  understood  that  a  security  is  gireiL 
Every  creditor  has  a  personal  claim  against  the  debtor  who  does  not  deny  the  debt,  but 
he  has  no  security  in  legal  language,  unless  he  hold  some  other  person,  or  some  special 
subject,  bound  for  the  debt. 

The  statute  and  the  relative  Act  of  Sederunt,  speaking  of  securities,  always  take  it 
for  granted  that  a  security  amounts  to  something  more  than  the  personal  obligation  of 
the  debtor,  s.  39,  A.  S.  Hth  December  1805,  s.  13,  and  in  this  case  it  is  plain  that  Mr. 
Wilson  held  no  security  for  his  debt. 

Answered. — The  petitioner's  argument  proceeds  upon  the  supposition  that  a  security, 
in  the  sense  of  the  Act,  means  an  obligation  by  a  third  party,  or  which  preferably  affects 
the  bankrupt's  estate.  In  this  sense,  the  word  security  is  synonymous  with  lien,  which 
is  no  doubt  the  sense  in  which  the  term  ib  used  in  those  sections  of  the  Act  of  Pftiliar 
ment,  and  the  Act  of  Sederunt  14th  December  1805,  to  which  the  petitioner  has  appealed 
in  support  of  his  reasoning.  But^  besides  this  more  common  signification  which  is 
annexed  to  the  idea  of  a  security,  that  term  has  an  appropriate  meaning,  in  the  sense  of 
the  Act  of  Parliament,  which  is  immediately  applicable  to  the  present  case.  In  this 
sense,  a  biU  is  held  to  be  a  security  in  opposition  to  the  voucher  or  ground  of  debt; 
because  it  is  the  constitution  of  a  claim  founded  perhaps  upon  an  open  account  or  book 
debt,  which  would  be  good  and  indisputable,  independent  of  the  bill  that  is  held  as  a 
security. 

The  bill  on  this  occasion  was  no  part  of  the  original  transaction ;  and  the  daim  waa 
accordingly  entered  independently  of  that  bill,  and  for  a  sum  nearly  twice  the  amount 
The  bill  was  granted  five  years  after  the  transaction ;  and  it  was  a  security  in  another 
view  to  its  amount,  since  it  was  given  for  prior  advances,  which,  independently  of  that  bOl, 
might  have  been  subject  to  very  serious  objection ;  and  all  the  circumstances  appearing 
on  the  face  of  the  bill  itself,  such  as  that  it  is  made  payable  with  interest,  and  withont 
any  day  or  term  of  payment,  which  takes  it  completely  out  of  the  ordinary  course  of 
trade,  shew  demonstratively  that  this  document  was  held  and  understood  betwixt  the 
parties  themselves  to  be  neither  more  nor  less  than  a  security  for  the  claimant's  advanoea 

[271]  The  interlocutor  of  Court  (1st  June  1811)  was — "Alter  the  interlocutor  com- 
plained of,  to  the  effect  of  sustaining  the  vote  of  David  Wilson  as  creditor  in  the  som 
mentioned  in  his  oath,  deducting  the  sum  of  L.  1310,  2s.  7^d.  sterling,  the  contents  of  the 
promissory-note  which  he  omitted  to  produce  with  his  oath ;  and  remit  to  the  Sheriff  to 
apply  the  principle  of  this  interlocutor  to  the  votes  on  both  sides ;  and  to  alter  lus  inte^ 
locutor  accordingly." 


No.  77.     F.C.  N.S.  IL  271.     5  June  1811.     (Teinds.)    Lord  Woodhousdee, 

The  Keverend  Dr.  John  Ogilvie,  Petitioner. — James  Gordon, 

Teinds. — An  heritor  having  two  distinct  parcels  of  lands  in  a  parish,  with  two  distinct 
valuations  effeiring  to  each  parcel,  is  entitled  to  surrender  the  valued  teind  of  one  of 
them,  and  retain  the  other. 

In  a  rectified  scheme  of  locality  of  the  parish  of  Midmar,  Mr.  Mansfield  claimed 
right  to  surrender  the  teinds  of  part  of  his  lands  in  that  parish,  which  had  been  origin- 
ally valued  low,  and  to  retain  the  teinds  of  others,  which  had  been  valued  at  a  hi^er 
rate,  and  at  a  different  time. 

The  history  of  these  lands  was,  that  they  had  originally  been  in  different  parishea, 
— had  been  acquired  by  Mr.  Mansfield's  predecessors  at  different  times,  under  different 
titles,  and  had  two  separate  and  distinct  valuations. 

On  these  grounds,  Mr.  Mansfield  maintained  that  he  had  right  to  surrender  the 
teinds  of  either  of  them,  according  to  the  valuation,  if  it  suited  him  to  do  so. 

To  this  the  minister  objected.  And  though  be  admitted  it  to  be  a  settled  pointy 
that  any  heritor  whatever  was  entitled  to  surrender  his  teinds  at  any  time,  yet  he  main- 
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tained  that  that  right  related  only  to  a  total,  and  not  a  partial,  surrender.  That  it  was  of 
no  consequence  whether  the  lands  belonging  to  Mr.  Mansfield,  in  the  parish  of  Midmar, 
had  originally  been  situated  in  one  parish  or  not,  because  they  were  now  [272]  avowedly 
in  one  parish ;  and  no  heritor  was  entitled  to  make  such  a  partial  surrender  of  his  teinds, 
as  to  have  the  efifect  of  compelling  the  minister  to  take  the  teind  where  these  were 
valued  low,  and,  at  the  same  time,  deprive  him  of  the  benefit  of  those  that  had  been 
valued  more  advantageously  for  him. 

The  Lord  Ordinary's  interlocutor  was,  "  Finds,  that  as  the  teinds  of  Mr.  Mansfield's 
lands  of  Kinnemy  fall  to  be  exhausted  in  stipend  to  the  minister  the  same  mast  be 
allocated  according  as  they  stand  valued  by  the  decreet :  Bepels  the  objections ;  and  is 
of  opinion  the  rectified  locality  ought  to  be  approven,  and  therewith  makes  avizandum 
to  the  Lords." 

On  advising  a  petition  for  the  minister,  the  Lords  were  unanimously  of  opinion, 
that  where  an  heritor  has  two  separate  lands  in  one  parish,  and  a  distinct  and  separate 
valuation  efifeiring  to  each,  he  had  right  to  surrender  the  teinds  of  one  of  these,  vrithout 
surrendering  the  other,  if  it  suited  his  interest  to  do  so ;  and,  on  that  ground,  they 
refused  the  petition,  without  answers. 


No.  78.       F.C.  N.S.  IL  272.     7  June  1811.     2nd  Div.— Lord  Polkemmet. 

Abchibald  M'Kellab,  Pursuer. — Jardine. 

Peter  and  John  Campbell,  Defender. — L*Amy. 

BUI  of  Exchange — Solidum  etpro  rata. — ^The  word  "  coig'unctly,"  in  a  bill  of  exchange, 
has  the  same  technical  meaning  as  "coxgunctly  and  severally." 

The  pursuer  brought  an  action  against  the  defenders,  and  a  third  party,  Archibald 
Campbell,  for  payment  of  a  bill  accepted  by  them  "  conjunctly,"  but  not  "  conjunctly 
and  severally." 

Q273]  Li  defence  it  was  pleaded, — 

That  they  were  only  liable  pro  rata,  according  to  the  interpretation  of  the  word 
eor^funeUy^  both  by  etymologists  and  by  courts  of  law. 

Thus  Dr.  Johnson  defines  joint,  "  shared  among  many,"  and  jointly,  "  together,  not 
separately." 

And,  on  the  other  hand,  so  well  known  is  the  distinction  in  law,  that  Lord  Kaimes, 
in  his  Dictionary,  divides  the  title  Solidum  et  pro  rata ;  and  he  makes  a  distinction 
between  obligants  bound  as  co-principals  and  fuU  debtors,  and  those  bound  "  conjunctly 
only."  Vide  Scott  against  Jameson,  2d  June  1593,  Had,  M.S. — Urie  against  Cheyne, 
20th  January  1630,  Durie, — Campbell  against  Farquhar,  25th  November  1724,  Edgar. 
—BankUm,  b.  i.  tit  13,  s.  14. 

Answered* 

When  two  or  more  persons  subscribe  as  parties  to  a  bill,  they  are  each  liable  for  the 
whole  contents.  BanktoUj  b.  i.  tit.  13,  s.  14.  And,  accordingly,  the  ex  post  facto 
addition  of  the  words  copjunctly  and  severally  does  not  vitiate  a  bilL  Gordon  against 
Sutherland,  20th  January  1761.  The  word  conjunctly  seems  rather  to  import  that 
parties  shall  be  bound  together,  than  that  each  shall  be  bound  for  his  own  part  only  j 
and  such  was  the  meaning  put  upon  the  word  in  a  letter  in  Sloan  against  McMillan,  5th 
February  1751,  Falc. — ^See  also  Diet  vol.  ii.  p.  381. 

Lord  Polkemmet  repelled  the  defences;  and  the  Court  (7th  June  1811)  adhered; 
with  the  remark  that  the  old  decisions  seemed  completely  to  have  reversed  the  meaning 
of  the  word  cor^wicUy, 
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No.  79.  F.C.  N.S.  II.  274.     8  June  1811.     2ncL  Div. 

Adam  Eennie  and  Egbert  Playfajr,  Defenders. — Gillies  et  Macanochic 

James  Aitken,  Pursuer. — J,  A.  Murray, 

Agent — Hypothec, — An  agent  is  not  entitled  to  his  privilege  of  getting  decree  in  his 
own  name  for  expences,  where  he  has  been  previously  paid  by  a  friend  of  his  dieni 

Mr.  Playfair  was  agent  for  Adam  Eennie,  in  a  process  in  this  Court,  and  had,  from 
time  to  time,  during  the  dependence  of  the  litigation,  received  partial  payments  from 
William  Eennie,  the  father  of  his  client. 

Eennie  was  assoilzied  with  expences;  and  Mr.  Playfair  craved  decree  in  his  own 
name  for  the  expences,  on  the  authority  of  Smyth  against  Gemmel  and  Herbertson,  9th 
July  1802;  and  pleaded,— 

Any  person  furnishing  money  for  carrying  on  a  law-suit  is  entitled  to  say  that  tihe 
agent  is  bound  to  exercise  his  privilege  for  his  benefit.  There  can  be  no  objection  to 
that.  He  may  have  a  better  opinion  of  the  case  than  the  agent ;  and  he  becomes  the 
agent  himself,  in  so  far  as  he  enables  the  agent  to  carry  it  on.  It  is  for  the  benefit  o! 
justice  to  give  action  in  such  a  situation.  It  is  not  cutting  out  any  third  person.  If  a 
friend  of  the  party  furnishes  him  with  money  to  enable  him  to  carry  it  on,  would  it  be 
just  to  enable  the  creditors  to  carry  away  that  money  ?  If  it  is  law,  that  an  agent  is 
entitled  to  a  decree  to  enable  him  to  recover  his  own  expences,  there  is  no  principle  on 
which  it  can  be  held  that  any  friend  who  furnishes  the  money  is  not  entitled  to  the 
same  thing. 

To  this  James  Aitken  objected  on  the  ground  that  he  had  been  already  paid  by 
William  Eennie,  and  that  Mr.  Playfair  was  not  entitled  to  use  his  privilege  for  Mb 
benefit. 

It  was  the  opinion  of  the  majority  of  the  Court,  that  the  privilege  of  taking  oat 
decree  for  expences  in  name  of  the  agent  was  introduced  for  his  own  individoal 
benefit,  and  not  for  that  of  any  third  party.  The  bankrupt  himself  may  advance  the 
money ;  and  then  in  the  end,  when  he  [275]  gains  the  cause,  he  may  say  that  some 
friend  gave  it  to  him,  and  get  that  friend  to  come  forward  and  say  bo  himself,  and  then 
in  that  way  the  money  may  be  secured  to  the  party  himself ;  whereas  he  would  ha?e 
had  no  right  to  it  if  it  had  been  known  that  he  advanced  it.  That  if  there  was  any 
principle  in  the  case,  it  was  that  there  may  be  a  set  of  clients  in  such  circumstances  that 
they  could  not  exactly  get  upon  the  poor's  roll,  and  who  could  not  carry  on  law-suits  in 
any  other  manner,  unless  their  agents  ran  some  little  risk  for  them.  It  is  an  extn- 
ordinary  privilege ;  and  when  the  bankrupt  himself^  or  his  friends,  contrive,  in  any 
way,  to  relieve  the  agent  of  this  risk,  there  can  be  no  claim. 

The  interlocutor  of  Court  (2d  March  1811)  was— **  Find  that  Mr.  Playfair,  the 
defender's  agent,  la  only  entitled  to  have  decreet,  in  his  own  name,  for  so  much  of  the 
expence  of  the  present  process  as  has  not  been  paid  to  him  by  the  defender,  or  by 
William  Eennie,  his  father." 

And  (8th  June  1811)  they  adhered. 


No.  82.      F.C.  N.S.  II.  286.     11  June  1811.     2nd  Div.— Lord  Polkemmet 

Daniel  M'Queen,  Pui-suer. — SoL-General  Monypenny, 

Thomas  Fraser,  Defender. — rAmy. 

CaiUioner, — A  landlord  does  not  lose  his  right  of  recourse  against  the  cautioner  for  his 
tenant,  by  delaying  or  neglecting  to  enforce  his  right  of  hypothec. 

Mr.  Fraser  of  Oorthlick  granted  a  letter  of  guarrantee  to  the  pursuer,  whereby  he 
became  bound  for  the  rent  of  a  house  let  to  Mr.  Alexander  Fraser. 

For  some  years  the  tenant  paid  his  rent  regularly ;  but,  at  Whitsunday  1808,  he  fell 
into  arrear,  and  he  became  bankrupt  soon  afterwards.     [287]  The  creditors  paid  the 
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cnrrent  rent ;  and,  in  Koyember  1808,  the  pnrsner  applied  to  the  representative  of  the 
cautioner,  Mr.  Fraser,  for  payment  of  the  rent  from  Whitsunday  1 807  to  Whitsunday 
1808. 

The  defence  was,  in  suhstance,  that  the  pursuer  had  allowed  the  period  to  elapse 
within  which  he  was  entitled  to  use  his  hypothec  over  the  invecta  et  Ulata  ;  and  that 
where  a  creditor  prorogates  the  term  of  payment,  and  passes  from  a  right  in  his  person, 
which  he  holds  in  farther  security  of  his  deht,  he  thereby  liberates  the  cautioner. 

In  support  of  this  position  reference  was  made  to  Bankion,  b.  i.  tit.  23,  s.  44. — 
Erskiney  b.  iii.  tit.  3,  s.  66. — b.  iii.  tit.  5,  s.  11.  And  the  Lord  Ordinary  (16th  January 
1811)  sustained  the  defences. 

The  pursuer  reclaimed. 

The  Court  were  imanimously  of  opinion  that  it  would  have  the  most  dangerous 
consequences  to  compel  the  creditor  to  use  immediate  diligence;  and  were  also  of 
opinion  that  the  case  was  definitely  settled  by  Erskiney  b.  iii.  tit.  3,  s.  66. — DcUri/mple, 
No.  167. — BavMoTiy  b.  i.  tit.  10,  s.  204-5.^b.  i.  tit.  23,  s.  43. — Stair^  Alexander  against 
Gordon,  December  6,  1671. — Stair ^  AUan  against  Paterson. — Diet.  vol.  i.  p.  125,  126. 
And  (11th  June  1811)  they  altered  the  interlocutor  complained  of. 

[Cf.  Grant  v.  M'Donald,  5  S.  295  ;  Biggar  v.  Wright,  9  D.  102 ;  Mercantile  Law 

Amendment  Act,  1856,  s.  8.] 


No.  85.         F.C.  N.S.  II.  294.     12  June  1811.     Ist  Div.— Lord  Hermand. 

Andrew  Gilbert,  Insurance-Broker  in  Glasgow,  Pursuer. —  William 

Clerk  et  Bibchaiian, 

John  and  Charles  Galloway,  Merchants  there,  Defenders. — James  Wilson. 

Ingurance. — ^An  insurance-broker  who  had  undertaken  to  effect  an  insurance,  is  liable  for 
the  loss  to  his  employer,  if  he  does  not  produce  to  him  a  valid  and  regular  policy. 

Andrew  Gilbert,  insurance-broker  in  Glasgow,  had  been  at  various  times  employed 
by  Messrs.  John  and  Charles  Galloway,  merchants  there,  to  get  insurances  effected  for 
them.  Messrs.  Galloways  having  refused  to  settle  with  him,  Mr.  Gilbert  brought  an 
action  against  them,  before  the  Magistrates  of  Glasgow,  for  L.172, 16s.  8d.  with  interest, 
being  the  amount  of  premiums  due  by  them  for  insurances  effected  by  him  at  different 
times  on  their  account. 

In  defence,  Messrs.  GraUoways  pleaded  compensation  to  the  extent  of  LI 00,  arising 
from  the  following  circumstances : — 

On  the  29th  November  1803,  they  had  employed  Mr.  Gilbert  to  effect  an  insur- 
ance, to  the  value  of  L.1000  sterling,  on  the  hull  and  cargo  of  the  ship  ''Duke  of 
Athole,"  belonging  to  them.  On  t£e  1st  December,  Mr.  Gibert  informed  Messrs. 
Galloways  that  he  had  not  been  enabled  to  get  a  greater  sum  insured  on  that  vessel  than 
L250,  L.150  of  which  [295]  was  taken  by  Mr.  M'Murrick,  and  KlOO  by  Mr.  M'MiUan, 
both  underwriters  in  Glasgow ;  who,  according  to  the  usual  practice,  put  the  initials  of 
tlieir  names  opposite  to  the  sums  undertaken  by  them,  at  the  bottom  of  the  order  for 
insuranca 

On  the  same  day,  Mr.  Gilbert  wrote  out  a  regular  policy  of  insurance,  and  sent  it  to 
Messrs.  M'Murrick  and  McMillan  to  sign.  Mr.  M'Murrick  accordingly  did  so ;  but  Mr. 
M'Millan  had  gone  out  of  town ;  and  accounts  of  the  loss  of  the  ship  having  arrived 
before  his  retium,  he  refused  to  sign  the  policy.  In  this  situation,  Messra  Galloways 
maintained  that  Mr.  Gilbert  was  liable  for  the  sum  underwrote  by  McMillan,  as  he  was 
bound  to  furnish  them  with  a  valid  and  efiectual  policy,  as  intimated  by  him  on  the 
let  December. 

The  Magistrates,  on  advising  a  condescendence,  with  answers,  "Allowed  the 
defender  a  proof,  jpraut  dejure,  that  there  was  undue  delay  on  the  part  of  the  pursuer 
in  getting  the  policy  extended  for  the  subscription  of  Mr.  A.  M'Millan,  in  terms  of  the 
memorandums  to  which  he  had  put  his  initials ;  or  that  the  pursuer  failed  or  neglected 
to  intimate  to  the  defenders  McMillan's  failure  or  refusal  to  subscribe  the  said  policy. 
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when  80  extended,  within  the  time,  and  in  the  manner  usually  observed  in  practice  in 
such  cases ;  and  allows  the  pursuer  a  conjunct  proof." 

Of  this  interlocutor  Messrs.  Gralloways  complained  by  bill  of  advocation ;  on  diaeuB- 
ing  which,  the  Lord  Ordinary  "  Advocated  the  cause,  sustained  the  defencesi  and 
assoilzied  the  defenders." 

Afterwards,  on  advising  a  representation  for  Mr.  Gilbert,  with  answers,  the  Lord 
Ordinary  pronounced  this  speciid  interlocutor: — "Finds  that  it  is  the  duty  of  to 
insurance<broker  to  procure  valid  and  effectual  insurance,  by  subscription  of  Tegolat 
policies,  for  these  risks  which  he  undertakes  to  get  covered :  Finds  that  though  initiali 
adhibited  to  a  memorandum  or  slip  are  not  equivalent  to  a  regular  policy,  they  are  yet 
sufficient  for  establishing  the  agreement  of  the  underwriter  to  subscribe  the  policy  when 
made  out  in  form ;  but  that,  till  the  policy  is  subscribed,  the  premium  is  not  due : 
Finds  that  the  representor  has  not  famished  the  respondents  with  a  policy  subscribed 
by  Andrew  M'MiUan,  or  enabled  them  to  recover  their  loss  from  that  person :  Befofles 
the  desire  of  the  representation,  and  adheres  to  the  former  interlocutor." 

Against  this  interlocutor  Mr.  Gilbert  petitioned  the  Court,  but  the  petition  waa 
refused  (8th  February  1811)  without  answers. 

In  a  reclaiming  petition,  which  was  ordered  to  be  answered,  Mr.  GUbert  pleaded,— 

It  is  no  doubt  true  that  a  broker  is  bound  to  use  all  care  and  diligence  in  effectiDg 
insurances  entrusted  to  him,  but  his  responsibility  goes  no  [296]  farther.  He  is  merely 
the  mandatory  of  another,  to  effect  insurances  for  him,  and  his  obligation  does  not  go 
beyond  the  usual  care  and  diligence  employed  by  others  of  the  trade.  Park,  p.  304^  c 
17,  Marshall. 

The  insurance-broker  is  not,  in  the  ordinary  case,  obliged  to  effect  an  insuranoe, 
though  commissioned  to  do  so,  at  all  events.  It  may  happen  that  the  broker  either 
cannot  get  the  insurance  effected, — or  the  underwriter  may  refuse  to  sign  the  policy  after 
having  undertaken  the  risk, — or  he  may  die  before  doing  so,— or  he  may  become 
bankrupt, — in  all  such  cases,  unless  a  del  credere  comhussion  was  undertaken  by  the 
broker,  he  is  not  liable.  But  the  principle  of  the  Lord  Ordinary's  decision  goea  that 
length,  which  would  create  a  responsibility  in  brokers  of  which,  in  practice^  they 
assuredly  are  not  aware. 

Nothing,  therefore,  but  culpable  negligence  on  the  part  of  the  broker  can  mske  him 
liable  for  the  underwriter ;  and  if  he  can  show  that  he  did  all  that,  in  the  opinion  azkd 
practice  of  the  trade,  is  incumbent  on  him  to  do,  or  all  that  he  could  do^  he  must  he 
freed  from  all  further  responsibility. 

Now,  in  the  present  case,  Mr.  Gilbert  did  all  that  is  ever  done  by  any  of  the  tnde. 
He  got  a  slip  or  memorandum  signed  by  the  underwriter,  opposite  to  the  risk  undertaken 
by  him,  which  constitutes  a  valid  obligation  on  him  to  sign  the  regular  and  extended 
policy ;  and  if  the  underwriter  afterwards  refused  to  sign  it,  surely  no  negligence  or  culpa 
of  any  kind  can  be  imputable  to  the  broker,  so  as  to  throw  the  responsibility  on  him. 

Messrs.  Galloways  answered. 

It  is  undoubted  law,  that  a  broker  who  undertakes  to  get  an  insuranoe  effected,  ia 
bound  to  carry  it  through.  If  he  does  not,  he  himself  will  be  considered  as  the  insurer, 
and  will  be  liable  for  the  loss.  Now,  the  getting  a  slip  or  memorandum  signed  ia  not 
enough  for  the  insured.  Nothing  short  of  a  regular  policy  will  be  a  good  ground 
of  action  on  the  part  of  the  insured  in  a  court  of  law ;  and  wherever  a  broker  does  not 
produce  such  to  his  employer,  after  these  slips  or  memorandums  have  been  signed  by 
the  underwriter,  negligence  must  be  presumed.  And  here  it  is  not  maintained,  as  stated 
by  the  pursuers,  that  a  broker  is  bound  to  produce  to  his  employer  a  valid  policy,  whether 
he  can  procure  the  insurance  effected  or  not.  All  that  is  contended  for  is,  that  when 
once  the  broker  has  obtained  the  obligation  of  the  underwriter  to  sign  a  policy,  he  ia 
bound  to  see  that  he  does  so.  If,  therefore,  the  underwriter  refuses,  he  may  be  liable 
to  the  broker ;  but  that  is  nothing  to  the  insured,  it  being  the  universal  practice  of  the 
trade  that  the  insured  looks  to  the  broker  alone,  and  is  supposed  to  know  nothing  of  the 
underwriters  at  all. 

But  there  is  more  here.  Mr.  Gilbert  intimated  to  Messrs.  G^oways  that  he  had 
actually  effected  an  insurance  for  them  to  a  certain  extent.  These  gentlemen,  therefore, 
had  every  reason  to  suppose  that  such  was  the  fact ;  and,  trusting  to  that,  they  did  not 
attempt  full  insurance  else-  [297]  -where.    If,  therefore,  it  turned  out  that  the  broker 
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WB0  only  «n  cursu  of  getting  the  insurance  efifected,  but  that^  after  all,  it  was  not  done, 
then  surely  he  must  be  liable  to  his  employers. 

On  adyising  the  case,  the  Lords  were  of  opinion  that  the  principles  of  law  were 
clearly  laid  down  in  the  Lord  Ordinary's  interlocutor.  But  one  of  the  Judges  doubted 
how  far  any  negligence  on  the  part  of  the  broker  had  been  made  out.  A  great  majority, 
however,  were  of  opinion  that  he  was  liable.  Two  things,  it  was  observed,  are  here  to 
be  considered.  1^,  What  is  the  duty  of  the  broker  t  Of  this  there  is  no  doubt.  He 
has  to  furnish  the  assured  with  a  valid  policy.  If  he  could  get  nobody  to  take  the  risk, 
there  was  no  help  for  it,  and  his  employer  could  not  be  said  to  be  insured  at  alL  But 
when  he  once  got  the  insurance  effected,  or,  what  is  the  same  thing,  had  underwriters 
bound  to  carry  through  the  necessary  documents,  the  broker  was  bound  to  proceed,  and 
produce  to  his  employer  a  good  and  regular  policy,  which  is  the  only  document  on  which 
the  assured  can  recover  a  loss.  Then  the  next  question  is.  Has  the  broker  done  this  1 
It  is  not  necessary  to  say  there  was  negligence  on  the  part  of  the  broker.  This  is  of  no 
consequence.  He  undertook  to  get  a  policy  executed,  and  he  must  perform  that  obliga- 
tion. It  is  said  he  was  in  eurm  of  getting  it  completed.  But  this  is  not  enough. 
There  is  here  plainly  no  implement  of  the  contract 

On  these  grounds,  the  Court  refused  the  petition  with  answers. 
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Major  John  Lumsdaine  of  LathcJlan,  Pursuer. — SoL-General  Monypmny 

et  Gillies. 

John  Balfour  of  Balbimie,  Defender. — Dickson  et  Craigie, 

Preacription. — Heirs  of  entail,  who  were  also  heirs  of  line,  having  possessed  for  30 
years  on  titles  connected  with  titles  in  fee-simple,  made  up  by  their  ancestor,  prior 
to  an  entail  which  he  executed  50  years  ago,  found  that  the  entail  is  not  worked  off 
by  the  positive,  and  that  the  posterior  substitutes  are  not  cut  out  by  the  negative, 
prescription. 

John  Lumsdaine  of  Blaneme  entailed  his  estate  in  1753,  and  in  1756  he  recorded 
the  entail  in  the  register  of  tailzies. 

On  his  death,  in  1758,  he  was  succeeded  by  his  son,  James,  who  possessed  upon 
apparency  till  his  death  in  1764. 

John  Lumsdaine,  the  entailer's  second  son,  succeeded  to  the  estate.  In  1769,  he 
executed  a  postnuptial  contract  of  marriage,  in  which  he  took  no  notice  of  the  entail, 
and  altered  the  destination ;  and  in  1776  he  made  up  titles  as  heir  general  of  line  to  his 
father,  by  a  general  service  and  precept  of  dare  constat^  without  taking  any  notice 
of  the  entail. 

In  1803  he  died;  and  the  defender,  who  was  his  heir  of  line,  but  not  heir  under  the 
entail,  took  the  estate,  and  made  up  titles  as  heir  of  line  in  general  to  the  last  John 
Lumsdaine ;  and,  at  the  same  time,  he  permitted  his  brother,  who  was  in  fact  the  heir 
entitled  to  succeed  under  the  entail,  to  enter  and  possess  the  lands. 

The  pursuer,  a  substitute  in  the  entail,  and  next  in  succession  to  the  defender's 
brother,  brought  an  action,  concluding  that  the  estate  of  Blaneme  should  be  found  to 
belong  to  Greneral  James  Balfour,  the  de-  [300]  -fender's  brother,  and  that  the  titles  made 
up  by  John  Lumsdaine,  the  second,  and  also  by  the  defender,  as  heirs  of  line,  should 
be  aet  aside  and  declared  void  and  nulL 

Lord  Robertson  reported  the  case  on  informations. 

Argument  for  the  defender. 

On  the  ground  that  it  requires  a  series  of  rerum  jvdicatarurriy  and  not  one  decision, 
to  make  law,  the  argument  was  the  same  as  that  which  had  been  used  in  the  case  of 
Welch  of  Scarr,  21st  June  1808,  and,  therefore,  need  not  be  repeated. 

But  the  defender  also  endeavoured  to  impeach  the  authority  of  the  case  of  Welch, 
by  maintaining,  that  although  the  judgment  had  been  pronounced  in  favour  of  the  heir 
of  entail,  upon  a  complex  view  of  the  whole  case,  yet  that  a  msgority  of  the  Judges 
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would  have  been  against  each,  of  his  pleas  taken  separately.    And  he  farther  endeaTomed 
to  distinguish  the  two  cases,  by  pleading  generally, 

1.  That  in  virtue  of  the  unlimited  titles  in  the  person  of  John  Lumsdaine,  the 
entailer,  which  were  duly  followed  by  infeftment,  and  regularly  connected  with  those 
afterwards  made  up  in  the  person  of  John  Lumsdaine,  junior,  and  also  by  the  defender 
himself,  he  had  right  to  the  lands  by  the  positive  prescription,  altogether  free  and  di»> 
encumbered  from  the  personal  deed  of  entail.     Act  1617,  c.  12. 

That  a  distinction  had  been  established  between  the  case  of  an  heir  and  that  of  a 
singular  successor,  the  law  requiring  that  in  the  latter  the  possession  should  be  held 
during  the  forty  yeeirs  upon  sasines,  or,  in  other  words,  by  virtue  of  a  complete  feadal 
investiture ;  but,  in  the  former,  holding,  that  possession  for  forty  years,  preceded  by  a 
proper  feudal  investiture,  was  sufficient^  provided  the  infeftment  had  been  renewed,  or 
might  be  renewed,  by  the  party  pleading  prescription. — January  20,  1791,  Caitchom. 
—20th  July  1724,  Ejarl  of  Marehmont.— 22d  December  1774,  Middleton. 

2.  That  during  the  whole  period  the  heir  was  valena  agere  ;  and  having  neglected  to 
use  his  right  for  forty  years,  he  could  not  resort  to  it  now. — Vide  case  of  Madkerstone, 
10th  July  1740. — Douglas  against  Douglas,  3d  February  1753. — Alton  against  Moony- 
penny,  31st  July  1756. — Earl  of  Auchmdachy,  5th  February  1794 ;  and  in  the  case  of 
Welch  only  one  Judge  laid  any  stress  on  the  plea  of  non  vcdentia  ctgendi, 

3.  That  there  was  no  room  for  the  presumption  that  the  heir  in  possession  till  1776, 
being  at  the  same  time  heir  of  entail  and  heir  of  line,  possessed  under  the  entail  as  in 
the  case  of  Welch.  Is^,  Because  there  was  no  evidence  of  the  entail  having  been  known 
to  the  heirs  of  entaiL  .  2dly^  Because  the  entail  had  been  done  away,  not  only  by  the 
negative,  but  also  by  the  positive  prescription ;  and,  Zdly^  Because  it  was  contruy  to 
the  [301]  facts, — the  first  disponee,  or  institute  of  entail,  having  possessed,  as  admitted 
by  the  pursuer  himself,  in  virtue  of  his  right  of  apparency,  while  his  younger  broihtf) 
who  immediately  followed  him,  almost  from  the  commencement  of  his  possession, 
demonstrated  his  purpose  of  holding  the  estates  in  fee  simple,  and  without  any  reference 
to  the  entail. 

The  pursuer  answered, 

1.  That  rights  of  property  of  land  cannot  be  lost  by  the  negative  prescription,  nnlees 
it  be  also  accompanied  by  the  positive — Erskine,  b.  iii.  tit.  7,  s.  8 ;  and  that  to  establish 
that  presumption  requires  forty  years  possession  on  charter  and  sasine  after  the  date  of 
the  alteration  of  the  settlements,  not  forty  years  from  the  prior  titles,  which  last  would 
involve  the  absurdity  that  a  right  in  fee  simple  might  be  acquired  by  a  twelvemonth's 
prescription,  if  the  maker  survived  it  39  years,  or  if  there  was  any  infeftment  39  years 
old  to  connect  with ;  and  consequently,  if  the  argument  were  pushed  to  the  utmost^  or 
as  far  as  it  could  legitimately  go,  that  no  proprietors  could  effectually  entail  their  estates, 
but  those  who  possessed  them  on  bad  and  defective  titles. 

2.  The  plea  of  non  valens  agere  did  prevail  in  the  case  of  Welch,  as  it  'must  do 
here ;  for,  tUl  an  act  in  violation  of  the  entail  was  performed,  there  was  no  oocasbn 
to  interfere. 

3.  That  the  same  argument,  as  to  the  heir  not  possessing  under  the  entail,  was  used 
and  disregarded  in  the  case  of  Welch,  and  was,  at  any  rate,  immaterial,  as  they  had  not 
possessed  for  forty  years  on  any  other  title. 

The  Court  were  unanimous  in  expressing  their  opinions  that  the  case  of  Welch  had 
been  well  decided,  and  that  it  completely  applied  to  the  present ;  and  (31st  May  1811) 
they  "  Sustain  the  pursuer's  title  to  insist  in  this  action ;  and  find  that  the  defender  has 
produced  no  sufficient  title  to  exclude.'' 

And  a  reclaiming  petition,  praying  for  an  alteration  of  this  judgment^  and  for  leave 
to  appeal  the  interlocutory  judgment,  was  (13th  June)  refused  without  answers. 

[Affinned,  6  Pat.  150,  2  S.RR.  (H.L.)  545.] 
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No.  89.         F.C.  N.S.  IL  304.     18  June  1811.     2nd  Div.— Lord  CuUen. 

Sir  Alexander  Muir  Mackenzie,  Bart.,  Pursuer. — Gransioun  et  Keay, 

Alexander  and  James  Craigies,  Defenders. — HagaH, 

Taek, — A  clause  in  a  tack  binding  a  tenant  to  a  certain  mode  of  management,  or  to  pay 
an  additional  rent,  does  not  give  the  tenant  an  option  to  violate  the  stipulated 
condition  at  pleasure ;  the  stipulation  being  interpreted  to  import  a  penalty,  and  not 
an  additional  rent 

Alexander  and  James  Craigies  held  a  lease  of  the  farm  of  Fardel  from  Sir  Alexander 
Muir  Mackenzie,  which  contained  the  following  clauses : — "  And  further,  the  said 
tenants  hereby  become  bound  not  to  keep  any  sheep  on  the  said  possession  hereby  set 
daring  this  lease ;  or  if  he  does,  to  make  payment  to  the  proprietor  of  twenty  shillings 
sterling  money  yearly  for  every  sheep  they  shall  bring  to  pasture  upon  the  said  lands, 
or  permit  to  graze  thereon ;  and  also,  to  do  their  utmost  endeavour  to  preserve  whatever 
thorns  or  trees  the  proprietor  has  furnished  and  planted,  or  shall  furnish  and  cause 
plant  [306]  on  said  possession.''  "And  the  said  tenants,  and  their  foresaids,  hereby 
become  bound  to  keep  regularly  and  constantly,  after  the  first  five  years  following  their 
entry  to  said  farm,  a  fourth  part  of  the  arable  part  of  said  farm  either  in  hay  or  pasture, 
OR  an  additional  rent  of  forty  shillings  sterling  to  be  paid  by  them  to  the  proprietor, 
orer  and  above  the  current  rent,  for  each  acre  of  said  fourth  part  of  their  farm  they  shall 
neglect  to  keep  in  grass  as  above  specified."  "  And  they  oblige  themselves,  and  their 
foresaids,  to  manure  and  cultivate  the  lands  hereby  let  in  a  proper  manner  daring  the 
whole  coTuse  of  this  lease ;  and  to  manage  the  same  during  the  last  five  years  of  the 
lease  in  the  same  course  of  good  husbandry  as  during  the  immediate  preceding  five  years." 

Within  a  year  of  the  expiry  of  the  lease,  the  defenders  announced  that  they  intended 
to  plough  up  all  the  grass ;  and  they  had  actually  ploughed  up  more  than  what  was 
mentioned  in  the  above  clause,  when  Sir  Alexander  applied  for  an  interdict  to  the 
Sheriff  of  Perthshire,  who  granted  the  prayer  of  the  petition. 

The  defenders  brought  the  case  into  the  Court  of  Session  by  advocation ;  and  the 
Loid  Ordinary  (5th  June  1810)  "having  advised  with  the  Lords  of  the  Second  Division, 
refuses  the  bill." 

The  defenders  petitioned;  and  upon  considering  the  petition,  with  answers, 
the  CSourt  appointed  the  case  to  be  stated  in  mutual  memorials. 

Argument  for  the  defenders : 

The  words  used  in  this  case  do  not  import  a  penalty  for  infringing  a  positive  conven- 
tion. On  the  contrary,  they  give  a  fair  alternative  to  the  tenant  either  to  keep  the 
fourth  part  of  the  farm  in  grass,  and  pay  a  rent  of  L.1  per  acre,  or  to  plough  it  up,  and 
pay  a  rent  of  L.3. — Johnston^  ad  verbum, — Stair,  b.  iii.  tit.  8,  s.  24. — Hetrit  Pars  5, 
a.  65. — Voet  de  verb  oh.  lib.  45,  tit  1,  s.  23.  And,  accordingly,  as  there  was  one  part 
of  the  &rm  that  could  not  be  ploughed  without  risking  the  loss  of  the  whole  soil 
from  its  being  often  overflowed  by  the  Tay,  no  alternative  is  given  as  to  it,  the  words 
being,  "  That  the  island  lately  formed  by  the  Tay  on  said  possession,  and  the  Hom- 
hau^  are  to  be  constantly  kept  in  pasture  grass,  and  no  part  of  them  in  tillage." 

The  distinction  is  perfectly  obvious.  A  penalty  for  enforcing  performance  of  a 
specific  obligation  is  always  subject  to  modification,  according  to  the  amount  of  the 
damage,  whatever  may  be  the  stipulation  of  parties.  But  an  obligation  to  pay  additional 
rent  is  not  subject  to  modification,  and  consequently  can  import  nothing  else  than  a 
light  in  the  tenant  to  exercise  a  free  choice. 

In  England  it  is  quite  settled  that  where  the  intention  of  a  contract  is  only  to  give 
damages,  equity  does  not  enforce  specific  performance. — Fonblanque,  vol.  i.  p.  167. — 
Vernon,  vol.  ii.  p.  635,  Gallius  against  Plomer. — Do.  vol.  ii.  p.  119,  Rolfe  against 
Paterson. — House  of  Lords,  18th  February  1772,  I-aw  against  Speirs. — 2.  Bos.  axid  Fully 
p.  347,  Layton  against  Pierce.     Douglas,  14. 

The  same  law  has  been  established  in  Scotland.  In  the  case  of  [306]  Graham  of 
Balgown,  in  1789,^  a  similar  clause  was  found  to  imply  an  additional  rent. — Vide  Pollock 

1  Not  reported. 
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against  Paton,  24th  July  1777. — Mintosh  against  M'Donell,  lac  February  1798.— 
Wortley  M'Kenzie  against  Batley,  Februaiy  1810. 

Argument  for  lihe  pursuer : 

It  is  plain  that  the  intention  of  parties  at  the  commencement  of  this  lease  was  to 
express  a  prohibition.  The  very  amount  of  the  penalty,  so  much  greater  than  any  lent 
which  had  been  then  paid,  shews  that  it  must  have  been  meant  as  a  penalty.  And  the 
intention  of  parties,  particularly  in  a  lease,  is  the  best  criterion  for  difltingnifthing 
between  a  prohibitory  and  an  alternative  stipulation.  Vesey,  voL  IL  p.  528.  The 
clause  relating  to  the  sheep  plainly  shews  that  there  could  be  no  alternative  there, 
because  the  object  of  the  stipulation  was  to  preserve  the  fences  and  young  plantations ; 
and  the  use  of  the  word  neglect  is  another  proof  of  it ;  for  when  there  is  a  right  of 
option,  there  can  be  no  neglect.  And  as  to  the  word  or,  it  is  settled  law  that  it  may  be 
uaed  indiscriminately  as  a  conjunctive  or  conjunctive  particle.     Term.  Bep.  3,  437. 

This,  therefore,  is  a  penalty  intended  to  prevent  the  commission  of  a  wrong.  VHiere 
the  wrong  has  actually  been  committed,  the  penalty  is  due ;  but  the  right  of  exacting  it, 
in  that  event,  never  can  deprive  the  party  of  his  right  to  prevent  the  wrongs  if  be 
applies  in  due  time  for  that  purpose.  Erskine^  b.  iii  tit  3,  s.  86.  For  it  is  quite  a 
mistake  to  say  that  because  an  additional  rent  is  not  subject  to  modification,  therefore 
it  is  not  a  penalty,  the  original  object  of  all  such  stipulations  being  to  avoid  discnanoos 
of  that  kind.  7.  Inst,  de  verb,  oh.  And  the  custom  of  modification  was  introduced  on 
account  of  the  exorbitant  advantage  that  was  sometimes  obtained  by  means  of  them. 
Stair^  b.  iv.  tit.  3.  But  there  are  penalties  which  are  not  modified.  Equity  reqairee 
that  penalties  should  be  made  to  bear  some  proportion  to  the  extent  of  the  transgreasion; 
but  where  the  obligation  is  indivisible,  or  incapable  of  degrees  of  implement^  and  the 
parties  have  secured  the  performance  of  it  by  a  moderate  penalty ;  or  if,  in  an  obligation 
consisting  of  parts,  they  have  taken  care  beforehand  to  apportion  specificaUy  the  extent 
of  penalty  to  that  of  non-implement,  so  that  they  shall  quadrate  at  least  to  a  reasonable 
degree,  then  there  has  been  a  fair  conventional  modification  of  damage  beforehand ;  and 
a  Court  is  not  entitled  to  interfere  to  alter  the  agreement.  See  PoUock  against  Paton, 
24th  July  1777.  Henderson  against  Maxwell,  24th  February  1802.  And  so  for  from 
indicating  that  the  tenant  is  thereby  to  have  an  option,  it  rather  displays  an  anxiety 
that  the  pecuniary  obligation  should  be  enforced,  and  that  the  penalty  for  enforcing  it 
should  not  be  rendered  illusory.  M'Intosh  against  McDonald,  1st  February  1798. 
Wemyss  against  Skirving,  1809.  M^Kenzie  against  Batley,  February  1810.  M'Kenae 
against  Oilchrist,  1811. 

At  advising,  Ixyi^d  Meadowbank  said, — If  we  find  that  penalties  are  to  be  modified, 
and  that  additional  rents  are  not,  «nd  that  we  are  not  to  modify  the  damages  on  this 
occasion ;  that  we  are  not  to  say  that  this  gentleman  has  overvalued  his  land  or  his 
houses ;  that  we  must  take  the  [307]  convention  of  the  parties  as  our  rule,  and  are  not 
to  hold  it  as  falling  within  the  universal  rule  of  the  law  of  Scotland,  that  penalties  are 
subject  to  modification  when  they  exceed  the  damage  actually  done  :  and  if  at  the  same 
time  we  hold  that  the  tenant  has  not  the  choice  whether  he  will  plough  or  not»  I  con- 
ceive we  will  be  landed  in  one  of  those  extraordinary  difficulties  which  will  involve  this 
branch  of  the  law  in  confusion  for  ages. 

I  was  against  the  judgment  that  is  quoted  in  these  papers,  in  the  year  1802,  when 
the  Court,  by  a  narrow  majority,  held  that  a  payment  in  name  of  penalty  was,  in 
truth,  a  conventional  rent.  I  thought  it  was  a  bad  judgment,  because  it  deviated  from 
the  rule  of  law,  and  left  a  latitude  to  courts  of  justice  to  weigh  contraventions,  and  left 
it  to  their  feeling  whether  the  clause  imported  a  penalty  or  a  conventional  rent 

By  the  law  of  Scotland  (and  though  Mr.  Keay  does  not  admit  it  in  his  paper,  he 
does  not  seem  to  dispute  it),  whatever  is  a  penalty  in  its  own  nature,  is  subject  to  modi- 
fication. All  penalties  to  enforce  payment  are  subject  to  modification  to  the  amount  of 
the  actual  damage  occasioned  by  non-performance.  I  do  not  see  what  else  we  can  do  in 
this  case,  if  we  hold  it  to  be  a  penalty. 

But  if  parties  take  the  matter  out  of  our  hands,  and  say  that  they  will  depart  from 
the  public  law,  and  that  here  is  a  case  in  which  there  shall  be  liquidated  damages,  what 
are  we  to  do )  The  other  Court  does  not  regard  such  a  stipulation.  They  hold  it  still  to 
be  subject  to  modification,  if  it  is  a  penalty.  Here  the  parties  stipulated  for  themselves. 
They  do  not  say  you  shall  do  so  and  so,  under  such  a  penalty  :  but  they  say,  if  you  do  ao 
and  so ;  if  you  labour  in  a  different  manner  from  what  is  stipulated,  you  shall  pay  ao 
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much  for  doing  so  :  that  is  a  positive  stipulation,  not  a  prohibition  merely,  enforced  by 
a  penalty. 

Now,  if  we  are  to  interfere,  and  make  this  a  conventional  rent  on  the  part  of  the 
landlord,  when  he  chasee  to  let  the  operation  proceed,  can  we  hold  it  to  be  a  penalty 
when  he  wishes  to  put  a  stop  to  it  ?  And  if  not,  must  not  the  tenant  have  his  option 
whether  he  will  plough  or  not  1  Or,  are  your  Lordships  to  hold,  on  the  other  hand,  that 
this  is  a  penalty  to  enforce  performance )  Then  you  must  hold  that  it  is  subject  to 
modification.  And  in  every  stipulation  of  the  same  nature,  you  must  consider  the 
penalty  as  subject  to  modification  when  the  landlord  complains. 

But  are  you  not  running  in  this  case  directly  against  the  authority  of  the  case  of 
Graham  of  Balgowan,  when  you  find  it  to  be  a  penalty  ?  The  plea  of  the  landlord,  that 
such  a  clause  imported  an  additional  rent,  was  sustained  in  that  case ;  and  it  could  not 
have  been  held  to  be  a  penalty  if  he  had  complained ;  for  that  would  put  it  in  the  land- 
knd's  power  to  make  such  a  stipulation  either  a  penalty  or  a  conventional  rent,  at  his 
pleasure.  I  looked  into  the  speeches  of  the  Judges  of  the  other  Division,  in  the  case  of 
M'Kenzie,  where  the  reverse  is  said  to  have  been  found,  with  all  the  attention  in  my 
power,  but  I  did  not  see  that  this  point  of  law,  which  I  think  was  just  the  whole  case, 
was  touched,  or  even  hinted  at,  in  these  speeches.  I  looked  into  the  opinion  of  the  late 
Lord  President,  but  I  saw  nothing  of  the  kind  in  his  speech ;  and  if  it  had  been  argued, 
is  it  possible  to  believe  that  he  would  have  said  nothing  about  it  ?  His  opinion  would 
have  been  entitled  to  the  utmost  deference ;  but  it  was  not  given  on  the  point  of  law. 
It  was  a  mere  opinion  of  construction. 

[308]  I  have  nothing  then  to  do  here  but  to  consider  if  there  is  any  thing  that  can 
lead  me  to  think  that  this  was  a  penalty  for  enforcing  the  performance  of  the  stipula- 
tions ;  in  which  case  it  must  be  subject  to  modification.  But  I  see  nothing  of  that 
kind ;  it  seems  to  me  to  be  a  fail  and  very  moderate  additional  rent  for  liberty  to  plough 
up  grass.  I  do  not  think  it  could  be  considered  as  a  penalty  by  any  man.  I  am  speak- 
ing of  the  period  at  which  the  lease  was  entered  into.  Was  it  not  at  that  period  a  fair 
and  equal  stipulation )  I  suppose  any  arbiter,  if  the  grass  had  been  broken  up  by  agree- 
ment, would  have  allowed  that,  or  perhaps  more.  In  these  circumstances,  I  cannot  hold 
1^  to  be  a  penalty  to  the  effect  of  excluding  the  tenant's  choice.  It  seems  to  me,  on 
the  other  hand,  a  sum  fixed  for  the  purpose  of  conferring  on  the  tenant  the  power  of 
deviating  from  the  usual  practice  if  he  chose  to  do  it.  I  can  see  nothing  else  in  the 
expressions ;  and  if  your  Lordships  do  not  find  so,  you  will  be  reduced  to  the  dilemma 
either  of  overturning  the  principle  of  law,  that  a  penalty  for  enforcing  performance  is 
subject  to  modification,  or  you  must  make  it  a  penalty  when  the  landlord  complains, 
and  a  conventional  rent  when  he  does  not.  By  adhering,  we  must  either  hold  that  it  is 
a  clause  that  shall  be  a  penalty,  or  not  a  penalty,  according  to  the  will  of  the  landlord, 
—or  that  a  penalty  to  enforce  performance  is  not  subject  to  modification. 

Lord  Newton, — I  have  always  doubted  of  this  interlocutor,  but  not  on  the  same 
grounds  as  my  Lord  Meadowbank ;  for,  according  to  my  view  of  the  law,  there  is  no 
occasion  to  adopt  the  distinction  between  additional  rents  and  penalties.  I  went  with 
the  Court  in  the  case  of  Lord  Wemyss. 

My  opinion  is,  that  there  is  no  prohibition  on  the  tenant  at  all,  excepting  where  he 
does  not  chuse  to  pay  the  additional  rent. 

I  cannot  exemplify  this  better  than  by  a  comparison  of  the  clauses  before  us. 

There  are  two  clauses  that  they  call  prohibitory  ones, — the  one  as  to  the  sheep,  the 
other  as  to  the  lands ;  by  that  as  to  the  sheep  the  tenants  "  became  bound  not  to  keep 
any  sheep,"  which,  in  my  opinion,  imports  an  absolute  prohibition.  If  Sir  Alexander 
had  got  information  that  the  tenants  were  to  bring  sheep  on  these  grounds,  I  conceive 
he  could  have  said,  I  will  not  allow  you  to  bring  them  here ;  and  that  the  penalty  was 
only  inserted  to  provide  against  its  being  done  before  he  was  aware  of  it ;  but  that  if  he 
oh|ected  in  proper  time,  he  could  prevent  it  altogether. 

By  the  other  clause,  the  tenants  are  bound  "  to  keep  a  fourth  part  of  the  farm  in 
grass,  or  to  pay,"  &c.  which  surely  conveys  no  prohibition  on  the  tenant  Is  it  possible 
for  any  man  to  say  that  the  tenant  is  not  entitled  to  avail  himself  of  either  alternative 
in  this  clause  that  he  may  chuse  ? 

I  am  very  much  confirmed  in  my  opinion  from  a  case  decided  by  Lord  Somers. — 
2.  Vernon^  p.  119.  It  appears  to  me  to  be  precisely  the  same  stipulation  as  the  present; 
and  what  does  the  Chancellor  say  on  it? — " In  a  lease  for  years  of  land,  lessee  covenants 
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not  to  plough  pasture  land,  and  if  Tie  does,  then  to  pay  at  the  rate  of  twenty  shillings 
per  acre.  The  Court  will  not  grant  an  injunction  against  the  tenant's  ploughing ;  for 
the  parties  themselves  have  agreed  upon  the  damage,  [309]  and  set  a  price  for  plou^^ing. 
Nor  will  the  Court  relieve  the  lessee  against  the  penalty  if  he  ploughs."  That  is  ex- 
pressly the  present  case.  The  Court  should  not  prevent  him  from  breaking  it  up;  bat 
if  he  does,  you  will  not  modify  the  additional  rent.  It  appears  to  me  that  the  parties 
themselves  have  fixed  a  price  for  permission  to  plough,  and  that  the  tenant  is  entitled 
to  do  so  if  he  chuses ;  and  if  he  does,  the  Court  cannot  modify  that  price. 

Lord  Eoberison. — I  think  the  lease  should  be  interpreted  according  to  what  must 
have  been  the  meaning  of  parties.  And  I  think  the  meaning  may  be  inferred  from 
other  clauses  in  the  same  lease.  In  the  clause  relating  to  the  sheep  the  prohibition  is 
express  and  absolute,  and  must  have  been  well  understood  by  both  parties.  Immedi- 
ately after  it  follows  the  clause  under  consideration.  There  is  no  such  prohibition  in  it 
as  in  the  former  one ;  neither  is  there  any  penalty  which  can  be  modified,  but  just  an 
additional  rent,  to  be  paid  in  the  option  of  the  tenant,  if  he  chuses  to  cultivate  t^e  land 
in  a  different  mode  from  that  laid  down  in  the  tack. 

Lord  BoyU, — It  is  of  great  importance  that  there  should  be  no  difference  between 
the  decisions  of  this  Court  and  the  other  when  it  can  be  avoided.  This  question  has 
already  received  a  deliberate  consideration  in  the  other  Division.  I  perceive  very  well 
that  there  is  a  difference  between  the  two  clauses ;  but  on  attentively  considering  the 
difference  between  them,  and  weighing  them  together,  and  many  other  clauses  through- 
out the  lease,  the  main  provision  seems  to  me  to  be  the  same  in  both.  The  oblig^n 
in  both,  as  to  sheep  and  as  to  grass,  is  exactly  the  same  in  import.  It  is  impossible  for 
me  to  consider  that  if  you  have  a  prohibition  in  the  one  case  as  to  the  sheep,  you  have 
not  the  same  as  to  the  grass ;  and  if  we  are  to  lay  great  stress  on  these  words,  as  to  the 
conventional  rent,  we  will  find  the  very  same  words  introduced  in  both,  "or  if  he 
does,"  &c. 

I  really  cannot  bring  myself  to  think  that  there  is  any  kind  of  difference  between 
the  two ;  and  I  think  that  even  if  there  were  greater  doubts  about  it  than  I  can  see,  I 
would  be  bound  to  concur  in  the  opinion  of  the  other  Division  of  the  Court. 

L(yrd  Polkemmet^  of  the  same  opinion. 

Lard  Jutstice-Glerk. — I  am  very  clear  for  adhering.  I  would  be  very  soriy  if  I 
thought  we  were  infringing  on  the  doctrine  laid  down  in  the  case  of  Graham  of  Bal- 
gowan ;  but  it  is  impossible  to  shut  our  eyes  to  the  difference  between  that  case  and 
the  present ;  that  there  the  damage  was  done  before  the  landlord  was  aware ;  and  the 
only  question  was,  what  was  the  interpretation  to  be  put  upon  this  clause,  was  it  an 
additional  rent  or  a  penalty  ? 

In  this  case  the  question  comes  before  us  before  the  damage  is  done ;  and  it  ia,  what 
is  the  nature  of  the  clause  by  which  the  tenant  binds  himself  to  keep  the  land  either  in 
hay  or  in  grass,  and  if  he  neglects  to  do  so,  to  pay  so  much  per  acre  ? 

[310]  The  word  neglect  is  very  significant  in  this  case ;  for,  from  what  we  are  now 
told,  this  was  no  neglect ;  and  if  it  is  an  additional  rent  that  is  due,  it  never  could  be  a 
neglect ;  it  would  be  a  right.  The  tenant  would  have  just  as  good  a  right  to  plough  ap 
the  land,  if  he  paid  an  additional  rent,  as  he  would  have  to  let  it  alone  if  he  did  not 

It  is  of  no  consequence  to  me  whether  the  damage  is  liquidated  or  not. 

Suppose  there  was  nothing  in  the  tack  but  an  obligation  to  pay  the  rent,  without 
any  thing  as  to  the  management,  is  there  not  always  an  implied  obligation  that  you 
shall  manage  according  to  the  rules  of  good  husbandry  %  Can  we  hold  that  a  tenant 
may  break  up  his  land  for  a  third  wheat  crop  merely  because  he  chuses  to  pay  damages  t 
It  appears  to  me  to  make  no  difference  that  the  damage  was  modified.  It  implies  an 
obligation  at  common  law  not  to  do  wrong ;  or  if  wrong  is  done  before  it  can  be  helped, 
then  the  damage  is  to  be  paid.  Accordingly,  I  see  a  case  from  2  Vesey^  p.  578,  where 
Lord  Hardwicke  says  that  the  obligation  must  be  performed.  And,  in  shorty  my  opinion 
is  quite  clear,  that  an  obligation  to  do  any  thing  always  implies  in  it  an  obligation  not 
to  do  the  contrary. 

Lord  Olenlee  was  of  the  same  opinion.     And  the  Court  (18th  June  1811)  adhered. 

[Affirmed,  6  Pat.  117,  2  S.RR.  (H.L.)  530 ;  cf.  M'Kenzie  v.  Gilchristy  13  Dec  1811, 
infra;  Campbell  v.  M^LauriUy  Hume  864;  Gold  v.  Houldstoorth,  8  M.  1008.] 
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No.  91.  F.C.  N.S.  n.  311.     26  June  1811.     2nd  Div. 

J.  Handysidb,  Petitioner. — G.  J,  Bell 

Bankrupt — Discharge. 

The  Ck>art  will  not  approve  of  a  composition  where  the  cautioners  are  not  bound  in 
iolidum  for  the  composition,  but  each  for  a  separate  sum. 

[Cf.  Ironside  v.  Gray,  4  D.  629.] 


No.  92.        F.C.  N.S.  11.  312.     27  June  1811.     1st  Div.— Lord  Hermand. 

Lady  Madeline  Palmer,  Pursuer. — Jeffrey. 

Sir  John  Gordon  Sinclair  of  Murkle,  Bart,  and  his  Curators,  Defenders. — 

WUliam  Buchanan, 

AUtneni. — A  widow  is  entitled  to  aliment  from  the  time  of  her  husband's  death  to  the 
term  when  her  provisions  commence,  though  the  establishment  of  the  husband  had 
been  broke  up  immediately  after  his  death,  and  the  widow  had  gone  to  live  with  her 
father. 

In  the  year  1789,  Sir  Eobert  Sinclair  of  Murkle,  Bart,  was  married  to  Lady  Madeline 
Gordon,  second  daughter  of  Alexander  Duke  of  Gordon.  On  that  occasion,  marriage 
articles  were  entered  into,  which  were  in  1792  extended  into  a  regular  contract  by  the 
parties. 

That  contract  contained  the  following  clauses : — "  The  said  Sir  Robert  Sinclair  binds 
and  obliges  him,  his  heirs,  &c.  to  secure  and  provide  the  said  Lady  Madeline  Sinclair  in  a 
yearly  jointure  to  the  extent  of  L.500  sterling,  payable  at  Whitsunday  yearly,  with  the 
due  and  ordinary  annual-rent,  and  a  fifth  part  of  penalty,  in  the  event  of  her  surviving 
him,  beginning  the  first  term's  payment  of  the  said  jointure  at  the  first  term  of  Whit- 
sunday after  the  said  Sir  Hobert's  death,  and  so  forth  at  Whitsunday  yearly,  during  all 
the  days  of  the  said  Lady  Madeline  Sinclair's  lifetime."  "As  also,  the  said  Sir  Robert 
Sinclair  binds  and  obliges  him  and  his  foresaids  to  pay  to  the  said  Lady  Madeline 
Sinclair  L.500  sterling  at  the  first  term  of  Whitsunday  or  Martinmas  after  the  dissolu- 
tion of  the  said  marriage,  with  interest  thereafter  until  payment,  and  a  fifth  part  of 
liquidate  expenses  in  case  of  failure,  in  lieu  of  her  legal  claims  for  mournings,  and  for 
her  share  of  household  furniture,  in  the  event  of  her  surviving  him.'' 

Then  follows  a  clause  of  provisions  to  the  younger  children ;  and  the  contract 
proceeds :  "  Which  provisions  to  the  said  Lady  Madeline  Sinclair,  and  the  children  of 
this  marriage,  shall  be  in  full  satisfaction  to  them  of  all  terce,  courtesy,  half  or 'third  of 
moveables^  legitim,  portion  natural,  bairns  part  of  gear,  and  every  other  legal  claim 
competent  to  all  or  either  of  them,  or  their  nearest  in  kin,  by  and  through  the  dissolu- 
tion of  the  marriage,  or  the  death  of  the  last  surviving  parent,  in  any  manner  of  way." 

[313]  Sir  Robert  Sinclair  died  on  the  4th  of  August  1795,  leaving  one  son.  On  that 
oocarion  the  establishment  of  servants,  &c.  was  broken  up,  and  Lady  Madeline  went  and 
resided  with  her  father.  At  Martinmas  1795,  Lady  Madeline  received  L.500  for 
moomlnga,  &c.  in  terms  of  the  contract;  and  at  Whitsunday  thereafter  she  had 
received,  by  payments  at  various  times,  another  L.500,  as  the  amount  of  her  jointure. 

About  15  years  after  the  death  of  Sir  Robert,  Lady  Madeline  married  Charles 
Palmer,  Esq.,  and  soon  after  brought  an  action  against  her  son  and  his  curators,  for 
aliment  from  the  time  of  her  husband's  death  to  the  term  when  her  jointure  com- 
menced. 

The  defences  against  that  claim  were  twofold :  \sty  That  a  widow  is  not  entitled  in 
law  to  any  aliment,  unless  she  kept  up  and  actually  maintained  the  establishment  of  her 
late  husband,  which  in  this  case  Lady  Madeline  had  not  done ;  and,  ^dly.  At  all  events, 
all  claim  of  aliment  was  excluded  by  the  terms  of  the  marriage-contract 

The  Lord  Ordinary  found  "  That  the  legal  obligation  for  aliment,  until  the  pursuer's 
F.C.  VOL.  I.  31 
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jointure  became  <iue,  is  not  discharged  by  the  marriage-contract ;  repels  the  defence  on 
that  point,  and  allows  an  account  to  be  given  in,  charging  said  aliment" 

Sir  John  Sinclair  represented.  The  Lord  Ordinary,  on  advising  the  representalion 
with  answers,  pronounced  this  interlocutor :  "  Finds  it  maintained  by  the  responduit 
that  the  widow  has  nothing  to  do  with  the  servants  of  her  husband,  or  the  estaUiab- 
ment  kept  up  by  him,  which  will  perhaps  be  argued  by  the  representers  as  adverse  to 
the  present  claim  ;  appoints  parties'  procurators  to  be  heard  at  the  bar  upon  that  pointy 
as  well  as  upon  the  fact,  whether  the  respondent  actuaUy  kept  up  her  husbsuid's  esti^iliBh- 
ment,  or  in  what  manner  she  transacted  with  his  servants/' 

Lady  Madeline  having  explicitly  admitted  that  she  had  not  kept  up  the  estalilish- 
ment  of  her  husband  after  his  death,  nor  paid  a  farthing  on  that  account,  but  had  gone 
and  resided  with  her  father,  the  Lord  Ordinary  found,  "  That  although  the  drcumstance 
that  the  pursuer  did  not  maintain  the  establishment  of  her  husband  after  his  death  may 
affect  the  quantum  of  aliment  payable  down  to  the  term  at  which  the  first  moiety  of  the 
pursuer's  annuity  was  payable,  it  cannot  touch  the  question  whether  such  aliment  is 
due ;  refuses  the  representation,  adheres  to  the  interlocutor  complained  of,  and  appointe 
the  pursuer  to  give  in  a  condescendence  of  the  quantum  of  aliment  claimed." 

Sir  John  Gordon  Sinclair  petitioned,  and  maintained  two  separate  pleas : — 

1^,  That  a  widow  who  has  not  kept  up  the  establishment  of  her  deceased  husband, 
or  maintained  his  family,  is  not  entitled  to  interim  aliment ;  and,  2dly,  That,  at  a& 
events,  even  were  such  a  claim  good  in  law,  it  was  barred  in  this  particular  case  by  the 
terms  of  the  marriage-contract. 

[314]  Point  I. — A  widow's  claim  of  aliment,  from  the  death  of  her  husband  tiU  her 
jointure  commences,  is  a  mere  matter  of  usage,  sanctioned  by  no  direct  or  express  kw, 
statute,  or  maxim,  but  proceeds  entirely  on  the  supposed  necessary  expence  incurred  by 
her  in  maintaining  the  family,  and  keeping  up  the  establishment  of  her  husband.— 
Erskine^  b.  i.  tit.  6,  s.  41. 

Accordingly,  in  all  the  cases  where  such  a  claim  has  been  made  or  suatained,  there 
were  two  remarkable  distinctions  from  the  present  one.  1«^,  That  the  widow  had  kept 
up  the  establishment  of  her  husband ;  and,  ^dly^  That  the  claim  of  aliment  was  made 
during  the  time  of  maintaining  that  establishment. — Lady  Tofts,  1st  February  1662.— 
Hamilton  of  Bangour,  15th  January  1709. — Callender  of  Carruthera,  in  1698,  Fom- 
tainhdlL 

But  the  fact  here  is  very  different.  Lady  Madeline  Sinclair  neither  did  the  one  nor 
the  other.  Her  husband's  establishment  was  completely  broke  up :  and  the  demand  is 
now  made  more  than  15  years  after  any  expence  on  that  account  could  have  been  in- 
curred. And,  of  consequence,  a  claim  of  this  kind  so  made  cannot  be  for  the  expence 
of  maintaining  the  establishment  or  family  of  her  husband. — Graham  of  Balgowan,  Uth 
December  1744. — Nor  can  Lady  Madeline  plead  necessity  in  support  of  her  claim.  She 
avowedly  lived  all  along  with  her  father ;  and  she  has,  since  the  death  of  her  husband, 
actually  received  the  sum  of  L.8000  sterling  in  payment  of  her  jointure. 

Point  II. — If  there  was  any  doubt  with  regard  to  the  law  on  this  head,  the  words  of 
the  contract  sufficiently  put  an  end  to  the  present  claim.  The  contract  expressly  dedaies, 
"  That  the  provisions  above  written  shaU  be  in  full  satisfaction  of  all  terce,  courtesy, 
half  or  third  of  moveables,  and  of  every  other  legal  daim  com'petent  by  and  through  the 
dissolution  of  the  marriage,  any  manner  of  way"  Now,  a  claim  for  aliment  by  the 
widow  does  certainly  arise  from  the  dissolution  of  the  marriage,  as  much  as  terce,  or 
ehare  of  tlie  goods  in  communion  ;  and,  therefore,  in  this  case,  under  the  ample,  com- 
prehensive, express,  and  explicit  terms  of  the  contract,  such  a  claim  is  exduded. 
Besides,  it  was  plainly  the  intention  of  parties  that  it  should  be  so,  otherwise  a 
particular  fund  would  have  been  set  apart  to  answer  it,  as  well  as  one  for  mournings  and 
furniture. 

Lady  Madeline  answered : 

l8^,  It  is  laid  down  in  very  broad  and  unqualified  terms  by  all  our  law  authorities, 
that  a  widow  is  entitled  to  aliment  from  the  period  of  her  husband's  death  till  the  term 
when  her  legal  or  conventional  provisions  commence. — Stair^  b.  i.  tit.  4,  s.  22. — En^om^ 
b.  i.  tit.  6,  s.  41. — Nor  is  there  the  smaUest  ground  for  the  distinction  contended  for  by 
the  defender,  that  such  aliment  is  only  given  if  the  widow  support  the  estaUishment 
of  her  husband.     The  plain  reason  for  the  rule  of  law  is,  that  the  widow  may  not  be 
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left  destitate  till  her  legal  provisions  begin;  and  aliment  tOl  that  period  is  meant 
entirely  for  her  own  support,  suited  to  [316]  the  dignity  and  quality  of  the  widow  of 
her  late  husband.  It  is,  therefore,  totelly  independent  of  any  establishment  of  her 
husband.  For  it  may  happen  that  the  husband  had  no  establishment,  or  that  the  wife 
had  lived  separately  from  the  husband  altogether;  in  both  which  cases,  however, 
aliment  would  unquestionably  be  due. — Lady  Tofts,  Ist  February  1662. — Boswell 
against  Boswell,  18th  November  1737,  Clerk  Home.  It  is,  therefore,  plain  that  the  law 
considers  that  there  is  an  intermediate  time  between  the  death  of  the  husband  and  com- 
meneement  of  the  provisions  of  the  widow,  during  which  she  must  be  provided  for. 
The  aliment  to  be  given  being  always  proportioned  to  the  length  of  time,  and  the  style 
in  which  she  has  been  accustomed  to  live. 

2dZy,  The  clause  in  the  contract  founded  on,  as  doing  away  any  claim  for  aliment, 
sapposing  aliment  to  be  due,  does  by  no  means  warrant  such  a  conclusion.  A  claim  of 
aliment  is  of  that  supereminent  kind  that  it  cannot  be  renounced  by  implication ;  and 
where  it  is  not  expressly  discharged,  it  must  still  be  admitted.  Besides,  the  very  ground- 
work of  the  defenders'  argument  is  false.  It  is  extremely  incorrect  to  say  that  a  claim 
of  aliment  arises  from  the  dissolution  of  the  marriage.  It  more  properly  arises  from  the 
oontiaction  of  the  marriage.  From  the  moment  of  the  marriage  the  husband  is  bound  to 
aliment  his  wife,  whether  she  live  with  him  or  not.  At  the  dissolution  of  the  marriage 
by  the  husband's  death,  that  claim  still  remains ;  because,  till  a  certain  term,  her  con- 
tract gives  her  no  right  to  any  provision.  I^  then,  this  right  in  the  wife  has  not  been 
explicitly  dischargee^  the  claim  must  still  remain,  and  be  given  effect  to  if  resisted. 

On  advising  the  petition,  with  answers,  the  Court  were  clearly  of  opinion  that  the 
interlocutors  of  the  Lord  Ordinary  were  well  founded. 

It  was  observed, — A  claim  of  aliment  is  competent,  ex  lege,  to  every  widow  till  her 
provisions  commence ;  and  that  whether  she  keep  up  the  establishment  of  her  husband 
or  not  Nor  do  the  authorities  quoted  by  the  defender  at  all  support  the  distinction  con- 
tended for.  If  the  widow  did  not  maintain  her  husband's  establishment,  that  may  affect 
the  quanium  of  aliment  to  be  given,  but  can  never  take  away  the  right  to  it  altogether, 
as  it  is  meant  more  for  her  own  maintenance  than  that  of  the  establishment  of  her 
deceased  husband.  Such  then  being  the  case,  the  only  question  here  is.  Has  this  claim 
been  renounced  ?  Now,  whether  the  parties  meant  that  it  should  be  barred  or  not,  is  what 
we  have  nothing  to  do  with  ;  all  that  we  have  to  look  to  is.  Has  it  been  so  expressed  ? 
There  is  nothing  in  the  terms  of  the  contract  which  leads  to  such  a  conclusion.  Indeed, 
the  ciieumstance  of  the  clause  regarding  mournings  and  furniture,  without  a  word  of 
aliment,  ia  a  strong  argument  against  it ;  and  not  being  expressly  renounced,  the  claim 
is  of  such  a  nature  chat  we  cannot  assume  it  to  be  discharged  by  implication. 

The  Lords  *'  adhered  "  to  the  Lord  Ordinary's  interlocutors. 


Na  96.  F.C.  N.S.  IL  325    9  July  1811.     2nd  Div.— Lord  Glenlee. 

Charlbs  Fbrribr,  Pursuer. — 0,  J.  Bell  et  Cockbum. 

The  Earl  of  Errol,  Defender. — Bwmett  et  J.  Gordon. 

Trienffdal  Prescription. — ^The  production  of  a  claim  for  f amishings,  accompanied  with 
an  oath  of  verity,  in  a  process  at  the  instance  of  tutors,  to  obtain  authority  from  the 
Court  to  sell  their  pupil's  heritage,  is  not  sufficient  to  interrupt  the  prescription. 

The  tutors  of  George,  Earl  of  Crawford,  a  minor,  immediately  on  his  succession, 
brought  an  action  for  authority  to  sell  part  of  his  landed  estate  for  the  payment  of  debt. 
In  this  action  diligence  was  granted  for  citing  the  creditors,  and  a  commission  for  taking 
their  oaths  as  to  the  verity  of  their  debts.  An  account  was  produced  for  James 
Bobertson  and  Company,  amounting  to  L.126,  9s.  and  ending  on  the  22d  May  1777.  In 
June  1779,  the  oath  of  James  Robertson  was  taken  as  to  the  verity  of  the  debt.  A 
decree  was  obtained,  authorising  the  sale  of  part  of  the  pupil's  lands  for  the  payment  of 
the  debts. 

The  lands  were  offered  for  sale ;  but  no  purchaser  appearing  at  the  time,  a  delay 
took  place  in  the  settlement  of  the  debts.     In  the  interim,  [326]  James  Robertson  and 
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Company  became  bankrupt,  and  the  right  to  the  debt  in  question  passed  through  various 
hands,  till  it  came  to  be  in  Mr.  Ferrier's,  as  a  trustee  on  a  different  estate.  He  raised 
an  action  for  payment ;  in  which  it  was  objected,  that  the  debt  was  prescribed  by  the 
Act  1579,  cap.  83. 

When  the  cause  came  first  before  the  Court,  considerable  doubt  prevailed.  The 
question  was,  whether  the  proceedings  could  be  reckoned  equivalent  to  a  purgiUt  of  the 
debt  in  terms  of  the  Act  1579.  In  an  action  of  multiplepoinding,  the  production  of  a 
claim  was  held  equivalent  to  an  action,  and  to  cut  off  all  plea  of  prescription ;  so  also 
was  a  claim  in  an  action  of  ranking  and  sale.  Richardson  against  Douglas,  Heron,  and 
Company,  26th  November  1784.  In  the  present  case,  although  the  res  gesta^wHi  not 
the  same  as  a  claim  in  a  multiplepoinding,  yet  it  was  reckoned  equivalent^  and  sufficient 
to  interrupt  the  short  prescription,  especially  as  it  held  out  such  hopes  to  the  debtor  as 
to  prevent  him  taking  other  steps  to  recover  payment.  A  judgment  was  accordingly 
pronounced,  by  which  the  defence  of  prescription  was  repelled.  A  petition  being  given 
in,  and  followed  by  answers,  a  hearing  in  presence  was  ordered  on  the  point.  At  the 
advising, — 

Lord  Meadotobank  said, — He  was  inclined  to  alter  the  interlocutor.  The  statate 
1579  was  a  very  salutary  one,  and  ought  not  to  be  readily  deviated  from;  nor  shonld 
slight  matters  be  allowed  as  interruptions,  because  the  effect  of  an  interruption  is  not  to 
renew  the  period  of  the  short  prescription,  but  to  make  the  claim  last  for  40  years.  In 
this  case,  the  circumstances  only  amounted,  when  strictly  examined,  to  the  judidsl 
inquisition  of  a  party  held  for  the  purpose  of  administrating  a  pupil's  estate.  They  were 
not  of  the  nature  of  an  action  of  ranking  and  sale,  or  of  multiplepoinding,  where  a  dis- 
cussion of  the  claims  takes  place,  and  where  decree  may  follow  in  favour  of  the  creditor. 
Here  there  was  only  an  inquisition  brought  forward  for  the  purpose  of  affording  to  tiie 
Court  such  prima  facte  evidence  as  would  induce  them  to  bestow  upon  tutors  the  power 
of  selling  a  minor's  heritable  subject, — a  power  which  they  did  not  otherwise  possess. 

Lord  Robertson  said, — He  agreed  in  the  opinion  delivered.  The  question  simply 
was,  whether  the  proceedings  in  a  process  of  cognition  and  sale  were  sufficient  to  intermpt 
prescription.  The  claim  was  given  in,  and  the  ground  of  debt  produced,  but  there  was 
no  procedure  by  which  Robertson  and  Company  could  have  enforced  their  claim  or 
obtained  a  decree.  All  that  was  asked,  and  all  that  was  done  by  the  Court,  was  to  find 
evidence  of  the  necessity  of  a  sale.  There  was  a  wide  difference  betweent  his  case  and 
a  process  of  multiplepoinding  or  of  ranking  and  sale.  In  these,  each  creditor  who  pro- 
duces an  interest  may  obtain  a  decree  which  will  enable  him  to  recover  his  claim,  or  his 
share  of  the  fund  in  medio.  The  subject  is  also  made  litigious.  But  the  law  is  other- 
wise, as  to  all  these  particulars,  in  an  action  of  cognition  and  sale. 

[327]  Lord  Jtistice-Glerk  said, — He  agreed  in  these  opinions.  It  was  well  known 
that  when  tutors  sought  to  make  a  sale,  it  was  rather  their  object  to  state  the  debts  as 
high  as  possible,  leaving  all  investigation  to  be  held  afterwards  ;  and,  in  such  an  action, 
nothing  takes  place  that  can  hinder  the  debts  from  being  disputed,  or  their  amount  dis- 
cussed, at  a  subsequent  period.  Whether  a  small  claim  turns  out  to  be  greater  or  less, 
the  necessity  of  a  sale  is  little  altered,  especially  in  a  case  like  the  present,  where  die 
debts  to  be  paid  off  amounted  to  L.  80, 000. 

The  Lords  unanimously  pronounced  a  judgment,  by  which  they  "  Find  the  p^oda^ 
tion  of  the  account,  and  oath  of  verity,  in  the  process  of  cognition  and  sale,  is  no 
sufficient  interruption  of  the  prescription."  And  this  interlocutor  was  adhered  to  hy 
refusing  a  reclaiming  petition  without  answers. 


No.  97.  F.C.  N.S.  II.  327.     10  July  1811.     1st  Div. 

John  Anderson,  Pursuer. — Cuninghame, 

Mary  Alexander  and  Thomas  Millar,  Eesidenters  in  Dumfries, 

Defenders. — Jardine, 

Ta/ik — Urban  Tenement, — The  lessee  of  an  urban  tenement  is  entitled  to  subset  it,  pro- 
vided the  nature  of  the  possession  is  not  changed. 

Kobert  Milligan  let  to  Robert  Millar  a  house  in  Dumfries  for  "15  years,  or  his  life* 
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time."  Several  years  afterwards,  MiUigan  sold  that  house  to  John  Anderson,  who 
found  part  of  it  occupied  by  Mary  Alexander,  the  widow  of  Millar,  and  the  remaining 
part  by  different  sub-tenants.  Anderson  brought  an  action  of  removing  against  Mrs. 
Millar,  her  son,  and  the  sub-tenants,  on  this  ground,  among  others,  tliat  as  the  lease 
gave  no  powers  to  subset,  the  implied  conditions  of  it  were  violated,  and  that  conse- 
qoently  the  sub-tenants  held  no  title  of  possession. 

[328]  Against  this  it  was  argued  generally,  that  a  lease  of  an  urban  tenement 
canied  with  it  the  implied  power  to  subset ;  and  the  case  of  Aitchisou  against  Bennie, 
reported  by  Lord  Kilkerran,  7th  January  1748,  was  quoted  as  a  precedent  fixing  that 
power. 

When  the  whole  merits  of  the  case  came  before  the  Court,  the  Judges  were  clearly 
of  opinion  that  the  lease  of  an  urban  tenement  carried  with  it  the  power  to  subset,  pro- 
vided it  was  not  let  for  a  purpose  different  from  the  former  use  of  the  subject. 


No.  102.  F.C.  N.S.  IL  341.     11  July  1811.     2nd  Div.  (Bill  Chamber.)— Lord  Glenlee. 

Major  M.  E.  Lindsay,  Pursuer. — Clerk  et  Moncrieff. 
Mrs.  M.  A.  Lindsay,  Defender. — Gillies  et  Bell. 

Appeal — Process. — Notice  from  the  clerk  of  appeals,  that  the  House  of  Lords  have 
remitted  an  appeal  to  a  Committee,  to  consider  whether  it  is  well  or  ill  taken,  stops 
procedure  in  the  Courts  below. 

The  defender  presented  a  petition  of  appeal  to  the  House  of  Lords  against  a  judg- 
ment, whereby  the  Court  of  Session  sustained  the  jurisdiction  of  the  Commissaries,  in 
an  action  at  the  pursuer's  instance  against  her. 

No  order  for  service  of  the  appeal  on  the  pursuer  was  issued  ;  and  instead  thereof, 
it  was  "  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  the 
said  appeal  be  referred  to  a  Committee  to  consider  thereof,  and  to  report  whether  the 
same  be  properly  brought ;  and  that  notice  be  given  to  the  said  respondent ;  and  that 
the  Committee  do  meet  on  Friday  next.'' 

Upon  this  the  Commissaries,  "  in  respect  of  the  order  of  the  House  of  Lords,  dated 
the  12th  day  of  March  last,  sist  further  procedure  in  the  action  till  the  defender's 
petition  and  appeal  be  disposed  of." 

The  pursuer  advocated  the  cause ;  and  pleaded. 

That  nothing  but  an  order  for  service  of  an  appeal  could  have  the  effect  of  stopping 
the  proceedings  in  the  inferior  courts,  in  the  same  manner  as  a  bill  of  advocation  must 
be  sisted,  before  the  inferior  court  is  bound  to  stop,  or  even  to  know  that  there  has 
been  any  appeal  to  the  Court  of  Session.  Unless  a  sist  of  appeal,  and  an  order  to 
answer  upon  the  merits,  is  both  issued  and  served  upon  the  party,  no  stop  can  take 
place  in  the  procedure.  Before  the  Union,  an  appeal,  in  no  shape,  [3^]  stopped 
execution,  or  prevented  further  procedure,  as  the  orders  of  the  House  of  Lords  were 
carried  into  effect  by  reduction.  And  since  the  Union,  no  change  can  be  admitted  to 
have  taken  place  in  the  procedure,  excepting  in  virtue  of  some  certain  order  of  the 
House  of  Lords,  which  merely  say,  "That  after  an  appeal  shall  be  received  by  this 
House  from  any  sentence  or  decree  given  or  pronounced  in  any  court  in  Scotland,  and 
an  Older  by  this  House  for  the  respondent  to  answer  the  said  appeal,  and  notice  of  such 
order  duly  served  on  the  respondent,  the  sentence  or  decree  so  appealed  against,  from 
sach  time,  oaght  not  to  be  carried  into  execution  by  any  process  whatever."  Erskine^ 
b.  iv.  tit.  3,  s.  4. — 28th  January  1802,  Henderson.^ 

In  the  present  case  the  petition  of  appeal  has  neither  been  received  nor  served,  nor 
an  order  to  answer  issued  ;  and  it  is  quite  impossible  to  stop  execution. 

Answered. 

Before  the  late  statutes  relative  to  judicature  in  Scotland,  all  pei^ns  against  whom 
a  judgment  was  pronounced  in  this  Court,  were  entitled  to  appeal  to  the  House  of 

1  See  also  17th  November  1809,  Sibbald. 
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Loids,  whether  the  judgment  was  final,  or  of  an  interlocutory  nature.    And  it  was  a 
matter  of  course,  on  the  presentment  of  a  petition  of  appeal,  in  all  cases,  without  excep- 
tion, that  an  order  was  pronounced  for  the  respondent  to  put  in  his  answers.    This  was 
the  only  known  form  in  which  petitions  of  appeal  were  received,  and  orders  upon  them 
given,  it  heing  at  that  time  unnecessary  to  send  the  petition  to  a  committee,  to  enqtme 
whether  the  appeal  was  properly  hrought.     In  speaking  of  the  order  of  the  House  on  an 
appeal,  therefore,  the  natural  language  to  use  was  to  call  it  an  order  to  answer :  t^t 
heing  the  first  order  given, — the  only  order  which  the  House  ever  gave  on  a  petition  of 
appeal  heing  presented.     But  what  the  House  of  Lords  plainly  intended  hy  this  rale  was, 
that  no  execution  should  proceed  after  an  appeal  was  received,  and  be(»me  matter  of 
proceeding  in  that  House  ;  and  this  rule,  which  is  said  to  he  the  foundation  on  which  the 
practice  has  proceeded,  is  hy  no  means  of  a  form  which  decides  the  present  queetion,  or 
precludes  a  change  in  the  practice,  according  with  any  change  that  might  arise  in  the 
forms  of  proceeding  in  the  House. 

Since  the  late  statutes  were  passed,  a  change  has  hecome  necessary  in  the  proceed- 
ings of  the  House  of  Lords  relative  to  appeals.  Where  the  judgment  is  of  an  inter- 
locutory nature,  the  appeal  is  not  necessarily  to  he  received.  It  hecomes  a  matter 
of  consideration  and  judgment  whether  it  is  to  he  received  or  not;  hut  while  that 
matter  ia  under  consideration,  it  cannot  he  supposed  that^  in  the  meanwhile,  thoae  very 
proceedings  should  go  on,  against  the  competency  and  justice  of  which  the  appeal  ia 
entered :  that  House  must  he  understood  to  mean,  hy  the  notice  given  to  the  reapondent) 
and  the  investigation  ordered  to  he  made,  that  the  whole  matter  contained  in  the  appeal 
shall  remain  suspended  until  the  [343]  report  of  the  Committee  he  received,  and  the 
judgment  of  the  House  pronounced ;  and  that  if  the  appeal  is  ultimately  to  he  received 
and  proceeded  in,  the  House  of  Lords  shall  have  the  whole  question,  as  stated  in  that 
appeal,  reserved  to  them  entire,  and  not  he  exposed  to  the  ahsurdity  of  deciding  a 
question  which  the  intermediate  proceedings  here  have  already  exhausted. 

Lord  Meadowhank, — It  appears  to  me  that  this  case  is  not  attended  with  any 
difficulty.  It  is  an  appeal  in  the  House  of  Lords ;  and  the  appeal  hecoming  UtigioDS 
there,  stops  the  proceedings  here,  whenever  the  party  is  called  to  attend  to  Uie  appeal 
But  the  petition  of  appeal  itself  does  not  stop  the  proceedings.  It  is  only  the  execution 
of  the  warrant  of  service  that  stops  it,  in  the  common  case,  hy  rendering  the  reapondent 
a  party  to  the  appeal. 

This  case  is  quite  a  different  thing.  There  is  here  a  petition  of  appeal  put  in ;  hut 
whether  it  will  he  entertained  or  not  the  House  of  Lordls  are  in  douht,  and  they  have 
remitted  it  to  the  Committee  of  Privileges  to  consider ;  and  they  let  the  other  party 
know  of  it)  that  they  may  appear  if  they  like ;  hut  there  is'no  order  on  them  to  attend 
the  Committee  of  Privileges.  It  appears  to  me  to  he  totally  an  ex  parte  proceeding  hy 
the  appellant  alone.  I  have  no  douht,  therefore,  ahout  it.  I  think  we  ought  to  proceed 
with  the  case. 

Lord  Newton, — My  opinion  is,  that  we  cannot  proceed.  Here  is  an  appeal.  The 
House  of  Lords  are  not  clear  whether  it  is  well  taken  or  not ;  hut,  in  the  meantime, 
they  order  it  to  he  considered  in  the  Committee  of  Privileges,  and  they  order  notice  of 
it  to  he  given  to  the  other  party ;  and,  therefore,  that  party  is  certiorated  hy  the  higheat 
authority  that  there  is  such  an  appeal.  It  appears  to  me  vety  extraordinary  that  he 
should  insiat  on  going  on  in  such  circumstances. 

I  just  heg  leave  to  suppose  the  case,  that  the  House  of  Lords  shall  find  that  the 
appeal  is  regularly  hrought.  It  appears  very  odd  that  this  Court  should  not  only 
proceed,  hut  that  you  should  order  the  inferior  court  to  proceed,  notwithstanding  they 
are  of  opinion  that  they  have  no  power  to  do  so.  It  appears  to  me  to  he  such  an  inte^ 
f erence  with  the  House  of  Lords  that  I  cannot  agree  to. 

Lord  Robertson. — It  appears  to  me,  that  hy  the  appeal  having  heen  taken  to  the 
House  of  Lords,  the  case  is  actually  there.  The  House  of  Lords  douht  if  it  is  properly 
taken,  and  they  have  ordered  a  committee  to  consider  it^  and  we  are  asked  to  go  on  in 
the  meantime. 

Let  us  apply  ^the  argument  to  our  own  proceedings.  Put  the  case,  that  a  bill  of 
advocation  is  presented  to  the  Lord  Ordinary  on  the  Bills,  and  it  appears  to  him  to  he 
matter  of  doubt  whether  the  advocation  ought  to  be  entertained,  and  that  he  takea  the 
case  to  report.  We  have  no  committee  of  privileges  to  whom  we  can  refer  the  matter, 
but  the  Ordinary  on  the  Bills  may  refer  it  to  this  Court.     Would  the  inferior  court,  in 
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a  dtuation  of  this  kind,  be  allowed  to  proceed)  I  think  they  could  not.  The 
[3M]  answer  would  be  perfectly  conclusive ;  here  is  an  action  in  the  Court  of  Session 
with  which  we  cannot  proceed.  Kow,  here  the  House  of  Lords  is  deciding  the  pre- 
liminary point ;  and  I  conceive  that  just  sists  procedure,  in  the  same  way  as  notice  of 
service  would  do. 

Lord  Jvgtiee-Clerk. — I  think  this  is  a  very  doubtful  matter.  There  is  no  doubt, 
that  before  the  late  Act  of  Parliament^  they  allowed  us  to  go  on  till  service.  There  is 
here  no  doubt  an  appeal,  but  the  question  is,  whether  this  is  such  an  interpellation  as 
to  pat  the  party  in  mala  fide  in  proceeding.  My  first  impression  was  that  it  was  not ; 
but  from  what  I  have  heard  here,  I  rather  incline  to  thmk  that  it  is.  For  example, 
suppose  a  petition  is  given  in  to  us,  and  it  is  objected  that  it  is  beyond  the  reclaiming 
days,  and  the  petitioner  denies  that ;  if  we  order  it  to  be  answered  on  the  competency, 
would  the  respondent  be  entitled  to  go  back  to  the  Ordinary,  and  proceed  with  the 
cause !  I  suspect  the  Ordinary  would  not  hear  him  ;  so  that  I  am  now  rather  inclined 
to  think  that  there  is  here  such  notice  of  a  pending  appeal  as  to  prevent  our  proceeding. 

Lord  Meadowbank, — There  is  no  doubt  that»  if  the  petition  of  appeal  carried  up  the 
cause  to  the  House  of  Lords,  all  these  consequences  would  follow ;  but  the  petition  of 
appeal  does  not  carry  up  the  case  at  all.  It  does  not  do  it  till  it  is  served,  and  an  order 
for  answer  pronounced.  It  is  not  a  writ  of  error.  It  is  a  proceeding  entirely  inter 
parieies  of  the  House  of  Lords.  If  they  chuse  to  entertain  it,  they  issue  an  order  on 
the  respondent  to  answer  it  But  it  is  nothing  till  then ;  and,  accordingly,  it  is  quite 
settled,  that  a  petition  which  is  merely  laid  on  the  table  of  the  House  of  Lords,  hais  no 
effect  at  all,  as  our  petition  has. 

The  Court  (11th  July  1811)  adhered. 
[Cf.  TuOoch  V.  Davidson's  Eaeadare,  20  D.  1320 ;  Fleming  v.  RoherUon,  21  D.  1205.] 


Na  103.  F.C.  N.S.  IL  345.     11  July  1811.     2nd  Div. 

Danijel  M'Funn  and  Sons,  Petitioners. — James  Bdl 

Bankrupt. — ^Dischaige. 

An  offer  of  a  composition  of  a  sum  certain,  and  of  so  much  more  in  the  event  of 
succeeding  in  a  law  plea,  found  to  be  sufficient  compliance  with  the  words  of  the 
statute. 


No.  104.       F.C.  N.S.  n.  345.     12  Nov.  1811.     1st  Div.— Lord  Armadale. 

The  Executors  of  Lady  Bath,  Pursuers. — J.  Oordon, 

Sir  John  L.  Johnston  of  Westerhall,  Bart.,  Defender. — B.  Hamilton. 

Proof, — One  who  had  been  the  agent  of  a  party  is  not  bound  to  produce  confidential 
correspondence  passing  between  him  and  his  employer,  though  he  had  for  some  time 
ceased  to  be  his  agent,  and  the  correspondence  called  for  took  place  long  before  the 
action  was  thought  oj^  and  though  the  subject  of  that  correspondence  was  very 
remotely  connected  with  the  question  at  issue. 

Sir  James  Johnston  possessed  the  estate  of  Westerhall  under  a  destination  to  heirs- 
male,  and  died  on  the  3d  September  1794,  leaving  various  debts. 

He  was  succeeded  by  Sir  William  Pultney,  his  younger  brother,  who,  on  the  12th 
December,  made  up  titles  to  him  by  expeding  a  general  service  as  his  heir  of  line  and 
heir-male,  and,  as  was  alleged,  otherwise  intromitted  with  his  estate. 

[346]  On  the  1st  September  1795,  Sir  William  gave  up  an  inventory  of  Sir 
James's  estate  and  effects,  under  authority  of  the  Act  1695,  c.  24,  and  a  judicial  factor 
was  appointed. 

In  May  1805  Sir  William  died,  and  was  succeeded  by  Sir  John  L.  Johnston  in  the 
barony  of  Westerhall,  and  by  his  daughter  Lady  Bath  in  an  immense  estate,  personal 
and  real,  as  the  general  disponee  of  her  father.     Lady  Bath  died  in  1808,  and  left  her 
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estates,  not  especially  destined,  in  the  hands  of  executors  for  particular  purposeB,  who 
administered  and  took  the  management  of  the  funds  left.  These  executors  hronght  aa 
action  against  Sir  John,  as  representing  Sir  James,  for  the  payment  of  a  deht  due  by 
Sir  James,  which  Sir  William  Pultney,  and  through  him  Lady  Bath,  had  acquired  ri^t 
to,  and  which  Sir  William  and  Lady  Bath  in  their  lifetime  could  have  claimed  against 
his  estate.  The  defence  against  that  action  was,  that  Sir  William  Pultney,  from  whom 
Lady  Bath,  and  consequently  her  executors,  derived  their  right,  had,  hy  his  general 
service  to  Sir  James,  and  also  by  intromission  with  his  estate,  incurred  an  universal 
representation  to  him,  and  that  thereby  the  debt  was  extinguished  in  his  person. 

To  this  defence  it  was  answered,  that  the  general  service  of  Sir  William  was  meant 
not  as  an  universal  representation  of  his  brother,  but  only  for  a  specific  purpose ;  and  it 
was  denied  that  he  had  intromitted  with  the  estate  of  Sir  James  at  all. 

In  order  to  support  the  defence, — to  establish  the  intention  of  Sir  William  in 
expeding  the  general  service  to  his  brother, — and  the  fact  of  intromission.  Sir  John 
called  for  production  of  certain  correspondence  that  had  passed  between  Sir  William 
Pultney  and  Mr.  Alexander  Young,  W.S.,  and  others  who  had  acted  as  his  agents  in 
different  capacities  subsequent  to  the  death  of  Sir  James. 

The  productions  called  for  were, 

1.  All  correspondence  between  Sir  William  Pultney  and  Mr.  Young  relative  to  the 
Westerhall  estate  posterior  to  the  death  of  Sir  James. 

2.  All  correspondence  between  Sir  William  Pultney  and  Mr.  Tait  from  19tJi 
September  1794  to  11th  May  1796,  during  which  period  Mr.  Tait  was  Sir  William's 
agent. 

3.  Abstracts  of  accounts  rendered  from  time  to  time  to  Sir  William  by  the  judicial 
factor  on  Sir  James's  estates ;  and 

4.  The  correspondence  which  passed  between  Sir  WiQiam  and  the  judicial  factor 
relative  to  the  Westerhall  estate.  * 

To  making  these  productions,  with  the  exception  of  the  third  one,  the  executors 
objected,  on  the  ground  that  the  correspondence  called  for  was  confidential,  and,  as 
such,  the  agent  was  not  bound  to  produce  it 

The  Lord  Ordinary  reported  the  case  to  the  Court  on  printed  minutes. 

Sir  John  argued :  He  is  pursued  for  a  debt  of  Sir  James's,  for  which,  if  it  existed, 
he  ia  unquestionably  liable.  But  the  defence  is,  that  no  such  debt  exists,  it  being 
extinguished  by  the  representation  of  Sir  William  Pultney  (through  whom  the  present 
claim  arises),  to  him  whose  debt  [347]  it  was.  To  prove  this  the  defender  is  entitled 
to  every  mean  of  proof  known  in  the  law.  Had  Sir  William  Pultney  been  aUve,  the 
defender  would  have  been  entitlerl  to  call  upon  him  for  every  document  and  paper  in  his 
possession  which  could  throw  light  on  the  question  at  issue.  Had  Lady  Bath  been 
alive,  she  must  have  made  the  same  productions,  if  called  for ;  Erskine,  p.  704.  There, 
therefore,  can  be  no  good  reason  why  their  agent  should  be  allowed  a  privilege  which 
would  have  been  denied  to  them.  The  defence  set  up,  limiting  the  consequence  and 
operation  of  the  service,  is  an  attempt  to  withdraw  from  it  the  l^al  inference ;  and  the 
party  who  argues  for  that  legal  inference  is  entitled  to  call  for  production  of  all  writingB 
and  evidents  to  prove  the  anirrms  with  which  it  was  done. 

The  law  and  practice,  too,  is  consistent  with  the  present  application.  At  one  period 
of  our  law  agents  were  not  admitted  to  give  evidence  for  or  against  their  employers,  as 
in  the  cases  of  Adam  against  Braco,  2d  July  1743 ;  Lindsay  against  Eamsay,  12th  July 
1743 ;  and  Govan  against  Young,  18th  June  1752.  In  these  cases,  however,  there  vas 
this  peculiarity,  that  the  agents  craved  to  be  examined  were  fJien  employed,  and  had 
been  all  along  agents  in  the  question  at  issue. 

The  law  on  this  subject  is  now,  however,  on  a  different  footing.  Thus  the  objection 
of  agency  was  repelled  in  the  cases  Macleod  against  Macleod,  21st  December  1744;  Earl 
of  March  against  Sawyer,  in  the  House  of  Peers,  21st  November  1749;  M'Latchic 
against  Brand,  22d  March  1773;  and  M'Alpine,  2d  December  1806. 

The  law  of  England  and  the  criminal  law  of  this  coiintry  have  been  resorted  to,  to 
prove  that  agents  are  not  obliged  to  communicate  the  confidential  correspondence  (V 
instructions  of  their  clients.  But  this  limitation  on  the  free  investigation  of  facts  ia 
restricted  to  cases  where  the  agency  was  in  the  question  then  at  issue,  but  by  no  means 
extends  to  those  communications  which  have  taken  place  years  before  the  question  was 
stirredi  and  long  before  such  was  even  thought  of.     The  papers  now  called  for  are  what 
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passed  between  Sir  William  Poltney  and  his  agent  long  before  the  present  question  was 
thought  of,  and  which  in  no  way  could  have  passed  between  them  intuUu  of  any  after 
question  connected  with  them.  The  Court,  indeed,  has  expressly  sanctioned  that  dis- 
tinction in  the  case  of  Bower  against  Eussell,  20th  May  1810,  where  the  line  was  drawn 
between  confidential  communications  to  an  agent  in  a  cause  then  depending,  and  others 
which  had  taken  place  before  the  cause  came  into  Court. 

The  executors  answered:  It  is  an  established  principle  in  the  law  of  Scotland,  that 
DO  agent  is  obliged  to  produce  confidential  correspondence  passing  between  him  and  his 
employer.  It  is  undoubted  that  the  parties  from  whom  these  productions  are  here  called 
for  were  once  the  agents  successively  of  Sir  William  Pultney,  and  all  communications 
to  them  from  him  were  undoubtedly  made  to  them  in  those  capacities.  That  an  agent 
is  not  bound  to  produce  these  is  the  law  of  Scotland ;  Hume,  vol.  ii.  p.  150.  It  is  also 
that  of  England,  Btdler's  Introd.  to  Law  of  N.  P.  p.  284 ;  and  the  principle  is  sanc- 
tioned by  decisions  in  both  countries.  Adam  against  Braco,  2d  July,  and  Lindsays 
against  Eamsay,  12th  July  [348]  1743,  Kilk  and  Wilson  against  Eastall,  4th  Term 
Reports,  1756;  Lindsay  against  Talbot^  tr.  12,  Geo.  L  Oct. — Str.  140  and  144;  and 
2  Yessey,  junior,  respondents,  189. 

The  Court  pronounced  this  interlocutor  (29th  June  1811),  "  Sustain  the  objections 
to  the  first  and  second  branches  of  the  production  called  for  and  mentioned  in  the  said 
minutes,  and  also  to  the  fourth  branch  of  said  production  called  for,  with  the  exception 
of  accounts  and  abstracts  thereof ;  and  repel  the  objections  to  the  third  branch  of  said 
production,  and  remit  to  the  Ordinary,''  &c. 

One  of  the  Judges  (Lord  Suceoth)  went  into  the  distinction  recognised  in  the  case 
of  Bower.  His  Lordship  ^id  that  there  was  a  very  great  difference  between  correspon- 
dence regarding  a  cause  actually  before  the  Court  at  the  time  of  such  correspondence, 
and  one  that  had  passed  between  the  parties  before  any  such  cause  was  in  existence. 
Here  nothing  is  called  for  but  what  took  place  before  the  cause  was  heard  of ;  and  he 
could  not  understand  why  a  party  should  be  barred  from  compelling  production  of  such. 

The  other  Judges,  however,  were  of  a  different  opinion. 

The  Lord  President  observed :  Here  a  confidential  correspondence  has  passed  between 
client  and  agent,  remotely,  indeed,  connected  with  this  cause,  but  still  sufficiently  con- 
nected with  it  to  bar  production  of  it  being  compelled.  The  whole  question  turns  upon 
the  design  and  intention  of  Sir  William  Pultney  in  the  general  service  he  expeded  to  his 
hrother  Sir  James  Johnston ;  and  any  confidential  correspondence  as  to  his  views  at  that 
time  is  sufficiently  connected  with  the  present  question  to  come  under  the  general  rule 
regarding  confidential  correspondence  between  client  and  agent.  Suppose  a  person 
hrings  an  action  of  debt  on  a  bond  or  bill,  would  he  be  entitled  to  call  for  letters 
hetween  his  alleged  debtor  and  his  agent  previous  to  the  action  being  raised,  in  which 
the  debtor  acknowledged  the  existence  of  the  debt,  and  authorised  him  to  buy  him 
off  as  cheaply  as  possible  ?    I  apprehend  not. 

Sir  John  reclaimed ;  but  the  petition  was  refused  without  answers. 

[Cf.  Jarvis  v.  Anderson^  3  D.  993.] 


No.  105.     F.C.  N.S.  IL  349.     16  Nov.  1811.     2nd  Div.— Lord  Newton. 

The  Makquis  of  Douglas  and  Clydesdale,  Wiluam  Wise,  and  Others, 

Pursuers. —  W,  Clerk, 

The  Earl  of  Dalhousie,  Defender. — Hamilton. 

Process, — It  is  competent  for  a  party  having  an  interest  in  a  lawsuit  to  sist  himself  as  a 
defender  at  any  time  when  it  is  not  asleep,  before  it  is  extracted,  though  any  inter- 
locutor dismissing  the  process  should  be  final  quoad  the  parties  who  had  previously 
appeared. 

James  Thom,  tenant  of  Lochmill,  the  property  of  the  Earl  of  Dalhousie,  having 
obstructed  a  public  road  by  erecting  a  mill-dam  and  sluice,  was  ordained  to  remove  it 
by  a  sentence  of  the  justices  of  peace  of  the  county  of  Linlithgow. 
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He  presented  a  bill  of  suBpenaion  on  the  ground  that  he  had  acted  under  the 
authority  of  the  road  trustees,  which  was  passed,  and  depended  for  some  time  befoie 
Lord  Newton. 

Upon  the  expiry  of  Thorn's  lease,  he  gave  in  a  letter  disclaiming  the  process;  and 
the  Lord  Ordinary,  11th  July  1810,  dismissed  the  suspension  on  that  ground. 

On  7  th  December  following,  after  the  interlocutor  had  become  final,  the  Earl  of 
Dalhousie  craved  leave  to  sist  himself,  and  to  represent  against  the  last  interlocutor. 
And,  on  considering  the  representation,  in  which  it  was  admitted  that  the  proceedings 
had  been  conducted  all  along  at  his  expence,  the  Lord  Ordinary  found  that  "Tbe 
Earl  of  Dalhousie,  the  proprietor,  whose  interest  is  more  at  stake  than  that  of  Thorn 
over  was  or  could  have  been,  is  not  barred  from  insisting  therein  for  a  judgment  on 
the  merits." 

The  pursuers  reclaimed ;  and  pleaded, — 

That  though  a  party  might  competently  appear  for  his  interest  in  any  depending 
process,  yet  that,  where  it  had  previously  been  disclaimed  and  dismissed,  it  most  be 
held  as  null  and  void  ab  initio.  And  that  even  if  he  were  allowed  to  appear  in  the 
process,  it  could  only  be  on  the  same  [360]  footing  as  the  original  party ;  and  that  as 
the  interlocutor  was  final  as  to  the  one,  it  must  be  so  as  to  the  other  likewise. 

Answered, — 

The  process  was  not  db  initio  null  and  void,  for  Thorn  signed  the  answers  to  the 
complaint  with  his  own  hand,  and  only  disclaimed  it  when  his  interest  in  it  ceasei 
And  the  admission  that  a  party  may  appear  at  all  in  any  process  to  which  he  is  regolaily 
cited,  is  enough  to  support  the  interlocutor ;  for  if  he  was  not  cited  and  has  an  interesti 
it  cannot  be  final  quoad  him ;  and  as  long  as  it  is  unextracted,  it  must  be  competent 
for  him  to  appear. 

The  Court  (15th  November  1811)  adhered. 

[Cf.  Laing*8  Sewing  Machine  Go,  v.  Norrie,  5  R.  32.] 


No.  106.  F.G.  N.S.  IL  350.     20  Nov.  1811.     Ist  Div. 

Countess  Dowager  of  Hadinton,  Petitioner. — R  JPullarton. 

James  Stein,  Respondent. — Cranstoun, 

Act  of  Parliament — Process, — An  appeal  to  the  House  of  Lords  against  an  interlocutor 
of  the  Court  of  Session,  allowing  interim  execution,  in  terms  of  the  48  Geo.  IH  c. 
151,  is  incompetent 

The  pursuer  charged  the  defender  upon  his  accepted  bilL  Her  right  to  the  contents 
of  that  bill  was  brought  into  question  by  suspension,  but  was  ascertained  by  a  final 
interlocutor  of  the  Court,  2l8t  December  1810.  Against  this  judgment  Mr.  Stein 
entered  an  appeal  to  the  House  of  Lords;  and  Lady  Hadinton  presented  a  petition, 
praying  this  Court  to  exercise  the  power  vested  in  them  by  the  17th  section  [361]  of 
the  48th  G^.  III.  chap.  151,  to  allow  the  decree  to  be  extracted,  and  to  authorise 
execution  to  follow  in  due  form.  The  Court  (20th  June  1811)  granted  the  prayaof 
this  petition,  and  authorised  ^'  The  foresaid  decreets  to  be  extracted ;  and,  in  tenns  of 
the  aforesaid  Act  of  Parliament,  they  allow  execution  to  proceed  thereon  in  the  usual 
form,  notwithstanding  the  said  appeal."  Against  this  interlocutor,  allowing  execution, 
Mr.  Stein  also  appealed  to  the  House  of  Lords ;  and  upon  that  appeal  being  served,  the 
Clerks  of  Session  refused  to  issue  the  extract  ordered  by  the  Court,  conceiving  that  this 
second  appeal  put  an  end  to  all  proceedings  under  the  interlocutor  of  20th  June. 

Li  consequence  of  this  refusal  on  the  part  of  the  Clerks,  Lady  Hadinton  again 
applied  to  the  Court  by  petition,  stating  that  this  second  appeal  was  entirely  incom- 
petent to  stop  execution,  as  it  is  provided  by  the  18th  clause  of  the  Act,  "  That  it  shall 
not  be  competent,  by  appeal  to  the  House  of  Lords,  touching  the  regulation  so  made,  as 
to  such  interim  possession,  execution,  and  payment  of  expences  or  costs,  to  stop  the 
execution  of  such  regulations  as  shall  have  been  so  made  as  aforesaid  respecting  the 
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nme,"  and  piaying  their  Loidahips  to  oidain  the  Clerks  to  issue  the  extract^  so  that 
execution  might  follow,  in  terms  of  the  interlocutor  of  the  20th  June. 

This  petition  was  appointed  to  be  answered ;  and  it  was  pleaded  for  the  respondent. 
—Prior  to  passing  the  48th  of  the  King,  the  general  rule  of  law  was  appdlcUiane  inter- 
p(mta  mhU  innovandum^ — it  was  not  the  intention  of  the  statute  to  overturn  this  rule, 
but  only  to  establish  exceptions  to  it,  in  cases  where  a  due  regard  to  the  interest  of 
parties  required  that  the  judgment  of  the  inferior  court  should  be  made  immediately 
available  to  the  gaining  party,  in  order  to  prevent  his  sustaining  an  otherwise  unavoid- 
able loss.  For  instance,  in  cases  of  aliment,  cases  regarding  personal  liberty,  where 
c<Hiflnement  might  be  protracted  for  years — cases  relating  to  high-ways  and  bridges, 
where  delay  might  be  injurious  to  the  public  interest — and  in  another  class  of  cases 
relative  to  interim  possession  of  subjects,  whether  moveable  or  immoveable,  which,  for 
the  most  part^  may  be  transferred  from  one  party  to  another  without  any  loss  to  either, 
at  least  with  no  loss  that  may  not  easily  be  compensated ;  but  that  it  was  never  meant 
to  establish  any  exception  to  the  general  rule  in  cases  such  as  the  present^  where  the 
decree  appealed  from,  awarded  payment  of  a  sum  of  money,  which  it  may  often  be  out 
of  the  power  of  the  party  to  pay,  and  where  enforcing  the  decree  by  diligence,  may 
subject  him  to  injury  absolutely  irreparable  in  the  event  of  reversal.  The  Act  allows 
execution ;  but  the  execution  meant  is  such  only  as  may  be  necessary  to  give  interim 
possession,  or  compel  payment  of  costs.  The  provisions  of  the  Act  do  not  therefore 
apply  to  this  case. 

Besides,  execution  is  here  awarded  against  the  respondent  without  even  any  order 
upon  the  petitioner  to  find  caution  for  repetition  in  case  the  judgment  of  this  Court 
should  be  reversed,  which  was  the  more  necessary  to  be  done  as,  from  the  amount  of 
anestments  that  have  been  used  in  the  respondent's  hands,  there  can  be  little  hopes  of 
his  ever  re-  [352]  -covering  from  the  petitioners  the  money  ordered  to  be  paid  to  them, 
should  he  be  ultimately  found  entitled  to  it.  The  Court,  then,  have  not  had  "  a  just 
regard  "  to  his  interest  in  allowing  execution  without  ordaining  caution  to  be  found  to 
him ;  and  in  doing  so  they  have  exceeded  the  powers  bestowed  upon  them  by  the  Act 
48th  Geo.  HE.  Upon  this  ground,  therefore,  as  well  as  because  the  Act  does  not  apply 
to  cases  such  as  the  present^  their  proceedings  under  it  were  incompetent,  and  being  so, 
might  be  brought  under  review  of  the  higher  Court.  Nor  was  such  an  appeal  at  all 
presented  by  the  18th  section  of  the  statute,  as  it  only  applied  to  appeals  upon  the 
merits,  and  not  to  those  taken  upon  the  ground  of  incompetency,  as  in  this  instance. 
The  House  of  Lords  are  the  judges  of  the  competency ;  and  by  receiving  this  appeal, 
and  ordering  it  to  be  served,  they  have  decided  that  it  is  competent,  and  thereby  put  a 
stop  to  all  farther  proceedings  in  the  Court  below,  from  which  no  extract  can  now  be 
iflsued,  as  the  service  of  an  appeal  has  the  same  effect  as  a  writ  of  certiorari  in  England, 
which  removes  the  process  from  the  inferior  Court ;  and  it  is  a  contempt  if  the  inferior 
judge  proceed  in  any  manner  after  the  writ  has  been  delivered. 

The  Court  were  of  opinion  that  the  second  appeal  was  incompetent ;  and  ordained 
the  Clerks  to  issue  the  extract,  and  execution  to  proceed,  by  the  following  interlocutor : 
**  Grant  warrant  to  and  authorise  and  ordain  the  Clerks  of  Session  to  issue  the  extract 
of  the  decreet  in  the  process,  in  terms  of  the  former  interlocutor,  and  dispense  with  the 
Mmute-Book." 


No.  108.  F.C.  N.S.  II.  355.     21  Nov.  1811.     1st  Div. 

Jamks  Babboub,  Trustee  on  the  Sequestrated  Estate  of  William  LoUDSbf  of 

Culmain,  Pursuer. — T.  W.  Baird, 

RoBKBT  Wight,  Trustee  on  the  Sequestrated  Estate  of  James  Louden, 

Defender. — G.  J,  Bell. 

ArbOraium. — ^A  decree  arbitral,  pronounced  after  one  of  the  parties  to  the  submission 
was  bankrupt^  found  inept,  as  his  creditors  had  not  been  called  as  parties,  or  heard 
for  their  interest 

William  and  James  Louden,  two  brothers,  having  mutual  claims  against  each  other, 
agreed  to  settle  them  by  submission,  and  chose  two  relations  of  their  own  as  arbiters. 
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The  deed  of  sabmission  was  executed  in  May  1805,  and  an  interim  decree  for  a 
considerable  sum  was  pronounced  in  favour  of  James  on  the  13th  February  1806. 

William  was  rendered  bankrupt  by  being  imprisoned  in  Dumfries  jail  on  9tli  April 
1806.  He  applied  for  a  sequestration  on  the  10th  July  of  that  year,  but  it  was  not 
finally  awarded  till  the  11th  December  1807. 

A  final  decree  arbitral  was  pronounced,  12th  February  1807. 

[366]  By  that  decree  the  arbiters  decerned  in  favour  of  James  for  a  farther  sum, 
independent  of  the  former  interim  payment. 

The  trustees  for  William  Louden's  creditors^  without  objecting  to  the  interim  awardj 
brought  a  reduction  of  the  latter  part  of  the  decree  arbitral,  in  so  fiir  as  regarded  the 
finding  in  the  final  decree,  on  the  ground  that  it  was  inept,  as  being  pronouneed 
after  the  sequestration  of  William,  and  where  neither  his  creditors  nor  their  trustee  had 
been  called  as  parties,  or  heard  for  their  interest. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  (5th  February  1811): 
"  Finds  it  admitted  that  the  decree  arbitral  was  pronounced  after  the  date  of  the  fint 
deliverance  in  the  sequestration  of  the  respondent's  estate,  and  that  his  creditors  were 
not  parties  to  the  submission,  or  heard  for  their  interest  in  the  course  of  it ;  which, 
independent  of  the  imprisonment  of  William  Louden,  or  of  collusion  between  two 
brothers,  is  sufficient  to  set  it  aside." 

The  trustee  for  James  Louden's  creditors  petitioned,  and  pleaded, — 
A  submission  is  a  mutual  contract  by  which,  the  moment  the  deed  of  submisBion  is 
executed,  both  parties  are  bound ;  and,  to  be  of  any  avail  at  all,  it  must  have  effect 
upon  the  funds  of  each.  It  is  then  of  no  consequence  that  either  of  the  parties  become 
bankrupt  during  its  dependence,  provided  it  is  really  entered  into  before  the  bankraptcy 
takes  place.  In  fact»  the  creditors  in  such  a  case  cannot  be  parties  to  it^  having  no 
interest.  If,  however,  they  choose  afterwards  to  become  parties  to  it,  when  their 
interest  opens,  they  ought  to  make  their  appearance  and  claim  to  be  heard.  If  they 
fail  to  do  so,  they  are  not  in  bona  fide  to  allow  the  submission  to  go  on,  nor  ought  they 
to  be  allowed  to  plead  their  own  omission  as  an  objection  to  its  validity.  It  is  the 
business  of  creditors  to  appear  and  be  heard ;  for  from  there  being  no  record  of  applica- 
tions for  sequestrations,  the  arbiters  can  seldom  know  any  thing  of  such  a  step  having 
been  taken.  In  fact,  the  creditors  of  a  bankrupt  never  can  be  in  a  better  situation  than 
the  person  himself,  and  it  would  not  be  a  good  ground  of  reduction  quoad  him  that  he 
had  concealed  his  situation,  and  thus  plead  upon  his  own  neglect. 

Answered : — 

It  is  undoubted  law,  that  no  decree  or  award  of  any  kind  can  pass  against  a  party 
without  his  being  heard,  or  without  his  having  an  opportunity  of  being  heard  if  he 
chose.  Thus,  if  a  person  dies,  the  case  stops  till  his  representative  is  sisted.  If  a 
person  becomes  bankrupt  in  like  manner,  his  creditors  must  appear  before  the  case  can 
proceed.  If  such  is  the  case  with  regard  to  a  question  in  foro,  much  more  must  it  hold 
in  a  submission,  which  being  unreducible,  unless  on  very  special  grounds,  a  greater 
necessity  exists  for  allowing  all  intfrested  to  be  heard.  This  doctrine  was  expressly 
recognised  in  the  case  Lady  E.  Maitland  and  others  against  Mitchell  and  Amots,  18th 
May  1796. 

[357]  The  Court  refused  the  petition,  with  answers,  on  the  ground  that  the  decree 
arbitral  was  inept,  being  pronounced  parte  inaudita. 


No.  109.     F.C.  N.S.  IL  357.     21  Nov,  1811.     1st  Div.— Lord  Woodhouselee. 
Messrs.  Ballantyne  and  Co.,  Petitioners. — T.  H,  Miller. 
Kerr,  Eespondent. —  W,  Erskine. 

Apprentice, — A  master  is  entitled  to  require  his  apprentice  to  teach  a  younger  apprentice 
in  the  same  branch  of  the  trade  in  which  he  is  himself  employed. 

Kerr  was  bound  apprentice,  as  a  pressman,  to  James  Ballantyne  and  Co.,  printers  in 
Edinburgh.  In  his  indenture  there  was  this  clause :  "  The  said  Thomas  Kerr  buids 
and  obliges  himself  faithfully  and  honestly  to  serve  his  said  masters  as  a  pressman,  and 
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also  to  serve  his  said  masters  in  every  other  thing  lawful  and  necessary  which  shall  be 
required  of  him." 

In  Ballantyne's  printing-house  it  was  the  custom  to  employ  the  senior  apprentices 
to  instruct  the  younger,  and  to  allow  them  a  gratuity  of  five  guineas  for  doing  so.  Kerr 
was  desired  to  take  one  of  the  younger  apprentices  under  his  charge.  This  he  refused 
to  do  unless  he  received  journeyman's  wages  for  his  trouble  in  teaching,  upon  the 
ground  that  it  was  no  part  of  his  duty.  Messrs.  Ballantyne  and  Co.  presented  a 
petition  to  the  Sheriff  of  Edinburgh,  praying  him  to  compel  Kerr  to  perform  this  task 
of  instructing  a  younger  apprentice,  which  they  alleged  was  part  of  his  duty  under  the 
indenture.  The  Sheriff  pronounced  this  interlocutor :  "  Finds,  that  the  teaching  of  a 
junior  apprentice  is  not  such  a  piece  of  lawful  and  necessary  service  as  can  be  considered 
to  have  been  at  all  in  view  of  the  defender  or  his  cautioner  when  entering  into  the 
indenture  in  question ;  and  that  the  pursuers  have  demonstrated  their  own  understand- 
ing that  such  duty  does  not  fall  directly  under  the  obligations  of  the  indenture,  by  the 
admitted  practice  of  allowing  an  experienced  apprentice  a  considerable  pecuniary 
recompense  for  furnishing  such  instruction,  over  and  above  the  wages  stipulated  in  the 
indenture;  therefore,  finds  that  the  defender  cannot  be  compelled  to  teach  said 
apprentice ;  and  on  that  account  assoilzies  the  defender." 

[358]  The  case  came  into  this  Court  by  advocation.  The  Lord  Ordinary,  before 
whom  it  came  to  be  discussed,  ordered  memorials.  Upon  considering  which,  he  pro- 
nounced this  interlocutor :  "  Having  considered  the  memorials  for  the  parties,  and  whole 
process,  in  respect  it  is  the  right  of  every  master  who  takes  apprentices  for  the  purpose 
of  instructing  them  in  his  trade  or  art^  to  regulate  the  employment  of  his  apprentices, 
and  to  command  their  services,  at  the  usual  hours  of  work,  in  any  species  of  lawful 
occupation  connected  with  his  trade  or  art ;  and  in  respect  that  the  practice  of  making 
&e  elder  apprentice  instruct  the  younger,  is  not  only  in  the  strictest  sense  an  employ- 
ment of  their  services  in  the  art  which  is  the  object  of  the  contract,  but  is  most 
materially  conducive  to  their  improvement  therein ;  and  considering,  moreover,  that  by 
the  express  terms  of  the  defender's  indenture,  he,  the  apprentice,  is  bound  to  serve  his 
master  as  a  pressman,  and  also  in  every  other  thing  lawful  and  necessary  which  shall  be 
required  of  him;  for  these  reasons  advocates  the  cause.  Finds,  that  the  defender, 
Thomas  Kerr,  on  receiving  payment  of  the  weekly  wages  stipulated  by  the  indentures, 
and  obtaining  from  the  pursuers,  his  masters,  an  obligation  to  pay  to  him  the  farther 
snm  of  five  guineas,  which  it  has  been  customary  to  allow  as  a  gratuity  to  the  elder 
apprentice  for  each  younger  apprentice  taught  by  him,  shall  be  bound  and  obliged  to 
teach  the  said  younger  apprentice,  whom  his  master  shall  put  under  his  charge,  in  that 
branch  of  the  art  in  which  he  is  himself  employed,  and  this  under  the  penalty  contained 
in  his  indenture,  and  decerns. 

Eerr  reclaimed  against  this  interlocutor.  Upon  considering  his  petition,  with 
answers  for  the  Messrs.  Ballantynes,  the  Court  adhered. 

The  Lord  President  said, — A  master  is  not  bound  to  have  either  apprentices  or 
journeymen ;  he  may  carry  on  his  business  either  by  means  of  the  one  or  other  of  them 
exclusively.  Accordingly,  in  all  trades,  some  masters  carry  on  their  whole  business  by 
apprentices,  while  others  will  not  receive  a  single  apprentice.  Mr.  Ballantyne  is  not 
hound  to  keep  a  single  journeyman ;  but  if  he  is  not  bound  to  keep  journeymen,  then  it 
is  clear  the  elder  apprentices  must  teach  the  younger ;  for  it  is  impossible  that  Mr. 
Ballantyne  coidd  attend  to  them  all  himself,  and  at  the  same  time  carry  on  the  other 
branches  of  his  business.  Apprentices  must  therefore  teach,  and  it  is  their  most 
natural  employment. 

A  majority  of  the  Court  were  of  the  same  opinion. 


No.  111.       F.C.  N.S.  II.  360.     26  Nov.  1811.     2nd  Div.— Lord  Polkemmet. 

John  Miller,  Pursuer. — Bobinson, 

John  Mackay,  Defender. — McDonald. 

Beparation — Verbal  Injury, — Abusive  language,  without  any  specific  accusation,  affords 
ground  for  an  action  of  damages. 

The  pursuer  having  asked  payment  of  an  account,  due  by  the  defender,  in  what,  the 
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latter  says,  he  thought  an  uncivil  manner,  he  called  the  parsuer  an  impudent  scoundrel 
and  a  damned  scamp,  and  said  he  would  kick  him  if  he  would  go  into  the  street  Tbe 
pursuer  said  he  did  not  care  what  the  defender  called  him,  if  he  did  not  call  him  a 
cheat ;  to  which  the  defender  answered,  that  he  did  call  him  so,  and  would  get  twenty 
witnesses  to  prove  it 

An  action  of  damages  was  brought^  which  Lord  Polkemmet,  ex  proprio  mUu^ 
dismissed  as  irrelevant 

The  pursuer  reclaimed ;  and  the  defender  founded  his  argument  on  ErsL  b.  iv.  tit 
4,  &  80,  and  what  he  said  was  law  in  England,  that  a  specific  crime  or  offence  must  be 
charged,  or  actual  damage  proved,  to  found  an  action  on  account  of  verbal  injuieB. 
Black,  b.  iii.  c.  8,  p.  124. 

The  Court  was  somewhat  divided  in  opinion ;  but  the  migority,  on  the  footing  of 
the  increased  civilization  of  the  present  age  having  rendered  people  more  alive  to  verbal 
injuries  than  their  ancestors,  and  that  the  law  ought,  as  much  as  possible,  to  keep  peoe 
with  the  progress  of  manners,  altered  the  interlocutor,  and  found  damages  due. 


No.  113.       F.C.  N.S.  IL  363.     6  Dec.  1811.     Ist  Div.— Lord  Hermand. 

John  Turner,  Esq.  of  Tumerhall,  Pursuer. — Oillies,  Jeffrey. 

Lieutenant  Egbert  Turner  and  Mrs.  Helen  Turner,  Defenders. — CathcaH, 

Jardine, 

Tailzie — TacJc — A  lease  for  66  years  of  the  mains  or  home  farm,  comprehending  the 
whole  parks  and  lands  round  the  mansion-house,  except  ftbout  20  acres,  found  to  come 
under  a  clause  in  an  entail  prohibiting  alienations  and  the  letting  of  leases,  "n 
dimtmttion  of  the  true  worth  and  rental  of  the  estate.'* 

In  the  entail  of  the  estate  of  Turnerhall,  made  in  the  year  1693,  there  is  the 
following  clause :  "  That  it  shall  nowise  be  lawful  to  the  said  heirs  of  tailzie  to  sell, 
annalzie,  and  dispone  the  lands  and  others  above  written,  or  any  part  thereof,  heritably 
or  irredeemably,  or  under  reversions,  ane  or  mair ;  nor  to  grant  inf ef tments  of  simnal- 
rent  or  yearly  duties,  greater  or  smaller,  f urth  thereof ;  nor  to  set  taoks  of  the  sune 
in  diminution  of  the  true  worth  and  rental  may  be  paid  for  said  tacksi  witboat 
being  obliged,  nevertheless,  to  raise  the  rental  in  manner  after  provided ;  nor  to 
contract  debts  or  burden  the  said  lands,  nor  do  any  other  deed  whereby  the  eamen 
may  be  evicted,  apprised,  or  adjudged  from  them,  or  anywise  impaired  to  their 
prejudice." 

[S64]  John  Turner,  grandfather  of  the  pursuer,  succeeded  to  the  estate  of  Tomerfaall, 
in  virtue  of  the  entail,  in  the  year  1755 ;  and  soon  after  granted  a  lease  of  the  estate  of 
Tipperty  for  1000  years. 

In  1800  he  granted  a  lease  of  the  Mains  of  Turnerhall,  comprehending  the  whole 
home  farm  and  parks  next  the  mansion-house,  excepting  about  20  acres,  in  favour  of 
Lieutenant  Robert  Turner,  his  second  son,  and  Mrs.  Helen  Turner,  his  daughter,  for 
the  space  of  66  years,  at  the  rent  which  had  been  paid  in  the  lease  that  expired  in 
1755 ;  since  which  time  it  had  been  in  the  natural  possession  of  the  proprietor. 

In  1802  John  Turner  died,  and  was  succeeded  by  his  eldest  son,  Keith  Turner,  who 
instituted  actions  of  reduction  both  of  the  leases  of  Tipperty  and  of  the  Maine  of 
Tumerhall. 

One  ground  of  reduction  was  common  to  both,  viz.  that  the  duration  of  the  leasee 
granted  amounted  to  an  alienation  which  was  struck  at  by  the  entail  There  were 
these  further  specialties  in  the  case  of  the  Mains,  1.  That  the  rental  was  diminished; 
and  2.  That,  being  a  lease  of  the  parks  around  the  Mansion-house,  it  was  struck  at  by 
the  Act  10th  of  Geo.  III.  c.  51. 

The  Court  (15th  May  1806)  pronounced  an  interlocutor  reducing  the  lease  of 
Tipperty ;  and  the  other  question  as  to  the  Mains  having  been  remitted  to  the  Ordinary} 
it  was  by  consent  delayed  till  final  judgment  was  pronounced  in  the  case  of  Tipperty. 
That  final  decision  took  place  on  the  17th  November  1807,  along  with  the  questioii  oi 
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tbe  Qneensbeny  leases.^  Immediately  after  this,  the  qaestion  as  to  the  Mains  was 
proceeded  in ;  and  Keith  Turner  having  died  in  the  mean  time,  the  process  was  trans- 
ferred against  his  son  and  heir  of  entail. 

The  Lord  Ordinary  reported  the  case  to  the  Court  on  informations. 

The  pursuer,  in  his  information,  referred  to  the  same  general  arguments,  as  to  the 
duration  of  the  lease  being  an  alienation,  that  weighed  with  the  Court  both  in  the  case 
of  the  Tipperty  lease  and  in  those  of  the  Duke  of  Queensberry ;  and  further,  on  the 
specialties  of  the  case,  maintained,  1.  The  lands  are  let  at  a  diminished  rental  contrary 
to  the  entail.  The  farm  of  Mains  of  Tumerhall  had  been  in  the  possession  of  the 
proprietor  since  the  year  1755,  and  had  been  much  improved.  The  value  of  land,  too, 
had  risen  during  that  time ;  and  to  say  that  the  rental  was  not  diminished,  because  it 
was  let  at  the  rent*stipulated  in  a  lease  that  had  expired  50  years  before,  is  so  monstrous 
and  unreasonaUe  an  interpretation  of  the  entail  that  no  court  of  law  can  sanction  it. 

2.  The  Act  10th  Geo.  IIL  c.  51,  strikes  directly  against  this  lease.  By  that  statute, 
it  is  expressly  provided,  that  no  heir  of  entail  shall  grant  a  lease  of  the  "  manor  place, 
garden,  orchard,  and  adjacent  inclosures,  [365]  that  have  been  usually  in  the  natural 
possession  of  the  proprietor."  In  this  case  the  whole  lands  thus  let  were  undoubtedly 
for  half  a  century  in  the  hands  of  the  proprietor,  and  compose  the  whole  home  farm 
and  parks  attached  to  the  mansion-house,  except  about  20  acres.  The  entail  itself,  too, 
plainly  implies  that  these  should  remain  in  the  possession  of  the  proprietor,  because  it 
obliges  the  heir  in  possession  to  "  keep  the  mansion-house,  yards,  orchards,  and  parks, 
belonging  thereto,  in  good  order,"  which  he  could  not  effectually  do  if  they  were  in  the 
hands  of  another. 

The  defenders  argued :  That  the  decision  of  the  Court  in  the  cases  of  the  Queens- 
berry  leases  and  that  of  Tipperty,  which  proceeded  entirely  on  their  endurance,  as  amount- 
ing to  an  alienation,  can  be  no  rule  for  the  decision  of  this  question  :  For,  l^^,  The  lease 
now  under  reduction  is  not  much  beyond  one-half  of  the  endurance  of  the  one,  or  one- 
twentieth  part  of  the  endurance  of  the  other ;  and,  2dly,  The  letting  of  the  lease  of  the 
Mains  of  Turnerhall  cannot  be  called  an  extraordinary  act  of  administration,  as  long 
leases  are  very  common  in  the  part  of  the  country  where  Tumerhall  is  situated,  even 
upon  estates  held  in  fee-simple,  where  no  necessity  exists  to  resort  to  extraordinary 
means  of  raising  money. 

2.  As  to  the  diminution  of  rent — It  is  provided  by  the  entail,  "  that  the  said  heirs 
of  tailzie  shall  not  have  power  to  heighten,  raise,  or  augment  the  rents  of  the  said  lands 
as  the  samen  is  presently  paid,  nor  to  remove  tenants  furth  thereof,  so  long  as  they 
punctually  and  pleasantly  pay  the  same,  the  said  tenants,  and  each  of  them,  always 
yearly  planting  upon  the  grounds  of  the  lands  possessed  by  them  an  oak-tree,  or  fir-tree, 
or  some  other  commodious  tree."  From  this  clause,  it  is  evident  that  the  rent  meant, 
which  was  not  in  future  to  be  diminished,  was  that  which  was  paid  at  the  time  of  mak- 
ing the  entail ;  which  is  put  beyond  a  doubt  by  the  prohibition  to  increase  it.  But 
there  has,  in  &tct,  been  no  diminution  of  rental.  In  the  year  1755,  the  rent  paid  was 
not  above  one-half  of  the  present  one ;  and,  besides,  the  present  rent  being  paid  mostly 
in  grain,  the  value  will  keep  pace  with  the  produce  of  the  country,  or  any  subsequent 
deterioration  in  the  value  of  money. 

3.  As  to  the  Act  10th  of  Geo.  III.  c.  51,  it  was  plainly  the  object  of  that  Act  to  in- 
sure to  heirs  of  entail  the  possession  of  such  a  quantity  of  ground  as  that  their  residence 
in  the  mansion-house  of  the  estate  might  be  commodious ;  but  further  the  Act  did  not 
mean  to  go ;  and  it  would  be  a  monstrous  stretch  of  it  to  hold  that  an  heir  was  entitled, 
under  it^  to  reduce  the  lease  of  a  farm  of  upwards  of  300  acres. 

On  advising  the  informations,  the  Court  "  sustained  the  reasons  of  reduction ;  and 
reduced,  decerned,  and  declared,  in  terms  of  the  rescissory  conclusions  of  the  libel'' 

Lord  Craig  said,— I  consider  it  now  to  be  fixed  law  in  general  that  where,  in  an  entail, 
there  are  clauses  preventing  alienations,  a  tack  beyond  the  usual  and  ordinary  terms  of 
endurance  must  be  considered  an  alienation,  as  not  being  granted  bona  fide  for  the  pur- 
poses of  agriculture.  It  [366]  was  so  settled  in  the  case  of  the  Queensberry  leases.  Tet 
it  is  difficult  to  say  what  endurance  is  to  be  fixed  upon  as  inferring  an  alienation.  This 
lease  is  for  66  years,  and  there  may  be  different  opinions  as  to  whether  a  lease  of  such 

^  Duke  of  Queensberry  against  Earl  of  Wemyss  and  others,  17th  November  1807. 
Turners  against  Turner  and  Watson,  of  same  date. 
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an  endurance  may  be  called  an  alienation.  But  I  am  rather  of  opinion  it  is  to  be  so 
considered.  I  can  hardly  think  that  such  a  lease  can  be  considered  as  granted  for  the 
necessary  purposes  of  agriculture. 

Lord  Hermand, — The  decision  in  the  Queensberry  leases  has  given  new  views  of  the 
law  upon  the  subject  of  the  powers  of  heirs  of  entail  to  let  leases  of  long  duration.  I 
differed  so  far  with  the  principles  of  that  decision,  because  there  are  many  counties  in  Scot- 
land where  leases  could  only  be  granted,  with  effect,  of  long  endurance.  In  this  view  I 
would  not  have  thought  that  a  66  years  lease  was  per  se  such  an  alienation  as  was  struck 
at  by  the  entail.  But  then  there  is  this  to  be  said  here,  the  lease  is  of  the  mains  to  the 
very  door  of  the  mansion-house.  Now,  whatever  doubts  or  difficulties  may  arise  with 
regard  to  the  abstract  point  of  law,  as  to  whether  an  heir  of  entail  be  barred  from  letting 
leases  of  any  duration  where  therOiis  no  prohibition  against  it,  yet  it  is  clear  that  he  is 
not  entitled  to  let  a  lease  of  the  meuision-house,  or  mains,  to  the  very  door  of  it 

Lord  Armadale, — I  found  my  opinion  on  the  whole  circumstances  of  the  case.  This 
entail  contains  the  usual  and  general  clauses  against  selling,  alienating,  and  disponing 
the  lands  or  any  part  of  them,  &c.  It  is  true  there  is  no  express  declaration  of  the 
length  of  leases  permitted  or  restricted ;  but  we  are  to  consider  if  the  terms  as  to  tacks 
are  not  broad  and  general  enough  so  as  to  prevent  any  thing  being  done  to  the  prejudice 
of  the  heir  either  by  long  leases  or  diminished  rentals.  I  apprehend  a  66  years'  lease  to 
be  of  this  kind.  But,  besides,  the  lease  granted  is  of  the  mains  or  ground  round  and 
contiguous  to  the  mansion-house.  It  is  surely  impossible  to  say  that  such  a  lease  is  a 
fair  bona  fide  lease  not  prejudicial  to  the  heir  of  entail.  Without  going  into  the  general 
principle  at  all,  I  cannot,  upon  the  specialties  of  this  case,  sustain  the  lease. 

Lord  Bannatyne, — This  is  a  difficult  question.  When  we  are  considering  whether 
there  be  an  aHenation  or  not,  we  must  consider  the  effect,  not  the  form.  Talking 
generally,  I  would  think  an  alienation  was  any  thing  that  goes  beyond  the  ordinary  and 
usual  administration  of  the  subject.     In  that  view,  I  hold  this  case  to  be  an  alienation. 

Lord  Sttecoth. — I  go  both  upon  the  general  ground  and  also  on  the  specialties  in  the 
case.  I  understand  the  principle  established  in  the  Queensberry  leases  to  have  been, 
that  in  all  cases  of  entail,  whether  there  be  a  prohibition  or  penalty  or  not^  yet  that 
leases  of  an  ordinary  endurance  alone  were  saved  from  coming  under  the  clauses  prohi- 
biting to  alienate.  When  we  look  to  the  words  alone  of  the  clause  here,  it  is  a  prohibi- 
tion only  as  to  leases  with  a  diminution  of  the  rental.  We  had  formerly  this  entail 
under  our  consideration;  and  it  was  argued,  that  as  [367]  there  was  no  prohibition 
against  the  duration  of  leases,  but  as  to  leases  with  a  diminution  of  the  rental  only, 
leases  of  1000  years  might  be  granted.  But  your  Lordship  thought  that  such  was  not^ 
and  could  not  be  called  a  lease,  but  an  alienation.  I  don't  see  any  difference  in  the 
cases.  The  duration  of  these  leases  is  in  all  probability  a  complete  alienation  quoad  the 
heir  of  entail,  and  cannot  be  called  an  ordinary  act  of  management.  But,  besides  the 
general  ground,  I  think  this  lease  reducible  on  the  last  specialty  pleaded ;  that  it  was  a 
lease  of  the  mains  adjacent  to  the  mansion-house.  I  see  that  these  lands  were  in  the 
natural  possession  of  the  landlord  for  a  long  period  of  time,  and  in  that  respect  it  ap- 
peared to  be  the  home-farm  that  was  let  to  this  friend  of  the  family ;  and  thus  it  was 
going  against  the  10th  of  George  III.  c.  51,  and  tying  up  most  completely  the  hands  of 
the  heir. 

Lord  President — I  concur  in  the  opinion  delivered  by  your  Lordships.  The  entail 
here  prohibits  alienations ;  and  as  to  leases,  there  is  a  prohibition  against  letting  them  if 
contrary  to  the  true  worth  and  rental  of  the  lands.  Now,  will  any  one  tell  me  that  the 
worth  of  an  estate  is  not  diminished  to  the  proprietor  by  having  a  66  years'  lease  on  it ! 
Suppose,  for  example,  the  proprietor  wishes  to  sell  the  estate,  would  he  be  told  that  it  is 
of  the  same  value  as  if  no  such  lease  had  been  on  it  at  all  ?  I  also  think  there  is  a  great 
deal  in  the  specialty  of  this  farm  being  the  mains  or  home-farm,  which  was  always  in  use 
to  be  kept  in  the  hands  of  the  proprietor.  For,  can  he  be  said  to  have  the  true  worth 
and  value  of  his  estate  if  it  was  let  up  to  the  very  door  1 

A  reclaiming  petition  was  refused  without  answers. 

[Affirmed,  1  Dow  423 ;  3  S.RR.  (H.L.)  101.] 
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No.  115.  F.C.  N.S.  11.  369.     10  Dec.  1811.     2nd  Div. 

John  Pollok  and  Others,  Pursuers. — Clerk,  Cathcart,  Belly  et  CraTistoun. 

David  Paterson,  Defender. — Lord  Advocate  Colquhoun  et  Baird, 

Bankrupt — Sequestration— Idiotry  and  Furiosity — Mandate, — It  is  no  reason  for  recall- 
ing a  sequestration,  that  the  debtor  had  become  insane,  after  having  granted  a  man- 
date to  conduct  his  basiness,  under  which  the  debt  on  which  the  sequestration  was 
awarded  was  contracted. 

2.  The  effect  of  supervening  insanity  on  a  mandate  to  an  institor. 

David  Paterson  carried  on  business,  in  Edinburgh,  for  many  years,  as  a  banker  and 
insurance-broker.  In  1805,  on  occasion  of  his  going  to  London,  he  granted  a  procuration 
in  favour  of  his  son,  John  Paterson,  empowering  him  to  "  Transact  and  manage  my 
business  and  [370]  affairs  in  general,  and,  in  particular,  to  accept  bills,  grant  promissory- 
notes,  and  other  obligations ;  as  also,  to  subscribe  policies  of  insurance  for  me ;  and  in 
like  manner  to  indorse  and  discbarge  bills,  grant  receipts,  and  adjust  accounts,  and  do 
every  thing  else  anent  the  management  of  my  affairs  that  I  could  do  myself  if  present : 
Promising  and  obliging  myself  to  ratify  and  approve  all  and  whatsoever  things  the  said 
John  Paterson  shall  lawfully  do  or  cause  to  be  done  in  the  premises ;  declaring  that  all 
bills,  promissory-notes,  policies  of  insurance,  receipts,  accounts,  and  other  writings  to  be 
signed  by  him,  during  the  continuation  of  this  procuration,  shall  be  as  binding  and  effect- 
ual against  me  as  if  signed  by  myself." 

David  Paterson  immediately  after  this  went  to  London,  where  he  became  insane ;  and 
having  been  brought  down  to  Scotland,  he  continued  to  reside  in  his  own  house ;  and 
no  public  notice  was  taken  of  his  insanity,  though  it  was  known  to  many  of  the  visitors 
of  the  family,  till  the  year  1810;  and,  in  November  1811,  he  was  cognosced. 

In  the  mean  time,  John  Paterson  carried  on  business  on  his  father's  account,  and  in 
the  same  branches  of  business,  down  till  the  end  of  December  1808,  in  all  of  which  trans- 
actions he  made  nse  of  the  procuration. 

In  January  1809,  wishing  to  carry  on  business  on  his  own  account^  John  Paterson 
eolarged  the  sphere  of  his  operations,  which  had  always  been  extensive,  and,  besides  the 
business  carried  on  by  his  father,  he  entered  into  several  mercantile  and  trading  specula- 
tions with  Mr.  B.  Kerr,  merchant  in  Leith ;  and  it  was  said  he  had  given  notice  to  his 
mother,  but  not  to  any  authorised  tutor  or  manager  for  David,  nor  to  the  public,  that  he 
meant  no  longer  to  carry  on  any  business  on  his  father's  account. 

Notwithstanding  this  intention,  however,  John  Paterson  continued  to  make  use  of 
the  procuration  in  a  number  of  his  transactions,  but  not  in  all  of  them,  down  to  the  end 
of  the  year  1810,  when  the  concern  he  had  with  Mr.  Kerr  became  bankrupt  and  was 
sequestrated. 

Upon  this  Mr.  Pollok,  as  holder  of  a  bill  accepted  by  John  Paterson,  per  procura- 
tion of  David,  in  favour  of  Messrs.  Spence,  and  which  appeared  to  have  been  granted  in 
lieu  of  a  former  bill,  for  a  debt  contracted  by  David  himself,  gave  David  a  charge  of 
homing. 

The  family  of  David  Paterson  presented  a  bill  of  suspension  in  his  name,  stating  the 
circumstances,  which  was  refused  by  the  Court,  First  Division ;  a  protection  was  pro- 
cured for  him  on  account  of  his  situation ;  and  a  poinding  of  his  effects  having  taken 
place,  a  petition  of  sequestration  was  presented ;  the  prayer  of  which  was  granted,  after 
various  delays  (9th  March  1811). 

Mr.  Charles  Stewart,  as  curator  bonis  for  Mr.  Paterson,  presented  an  application,  in 
terms  of  the  Act  of  Sederunt,  to  have  the  sequestration  recalled ;  and  counsel  for  the 
parties  were  heard  upon  the  application.  The  argument,  with  regard  to  the  subject 
immediately  before  the  Court,  as  to  the  recall  of  the  sequestration,  was  short ;  but  there 
was  a  great  deal  of  collateral  argument  as  to  the  effect  of  the  insanity  of  the  mandant 
upon  the  powers  of  the  mandatory,  which,  though  it  did  not  enter  into  the  [371] 
decision,  it  is  deemed  advisable  to  preserve,  from  the  Judges  having  delivered  their 
opinions  upon  it  at  considerable  length. 

L  As  to  the  recall,  the  defender  pleaded, — 

That  the  creditors,  on  whose  behalf  Mr.  Pollok  petitioned,  having  been  in  the 
F.O.  VOL.  I.  32 
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an  endurance  may  be  called  an  alienation.  But  I  am  rather  of  opinion  it  is  to  be  n 
considered.  I  can  hardly  think  that  auch  a  lease  can  be  considered  as  granted  for  the 
necessary  purposes  of  agriculture. 

Lord  Hermand. — The  decision  in  the  Queensberry  leases  has  given  new  views  of  the 
law  upon  the  subject  of  the  powers  of  heirs  of  entail  to  let  leases  of  long  duration.  I 
differed  so  far  with  the  principles  of  that  decision,  because  there  are  many  counties  in  Soot- 
land  where  leases  could  only  be  granted,  with  effect,  of  long  endurance.  In  this  view  I 
would  not  have  thought  that  a  66  years  lease  was  per  se  such  an  alienation  as  was  struck 
at  by  the  entail.  But  then  there  is  this  to  be  said  here,  the  lease  is  of  the  nuuss  to  the 
very  door  of  the  mansion-house.  Now,  whatever  doubts  or  difficulties  may  arise  with 
regard  to  the  abstract  point  of  law,  as  to  whether  an  heir  of  entail  be  barred  from  lettiag 
leases  of  any  duration  where  therOiis  no  prohibition  against  it,  yet  it  is  clear  that  he  is 
not  entitled  to  let  a  lease  of  the  mansion-house,  or  mains,  to  the  very  door  of  it. 

Lord  ArmadcUe, — I  found  my  opinion  on  the  whole  circumstances  of  the  case.  This 
entail  contains  the  usual  and  general  clauses  against  selling,  alienating,  and  disponing 
the  lands  or  any  part  of  them,  &c.  It  is  true  there  is  no  express  declaration  of  the 
length  of  leases  permitted  or  restricted ;  but  we  are  to  consider  if  the  terms  as  to  tacks 
are  not  broad  and  general  enough  so  as  to  prevent  any  thing  being  done  to  the  prejudice 
of  the  heir  either  by  long  leases  or  diminished  rentals.  I  apprehend  a  66  years'  lease  to 
be  of  this  kind.  But,  besides,  the  lease  granted  is  of  the  mains  or  ground  round  and 
contiguous  to  the  mansion-house.  It  is  surely  impossible  to  say  that  such  a  lease  is  a 
fair  bona  fide  lease  not  prejudicial  to  the  heir  of  entail.  Without  going  into  the  general 
principle  at  all,  I  cannot,  upon  the  specialties  of  this  case,  sustain  the  lease. 

Lord  Bannaiyne. — This  is  a  difficult  question.  When  we  are  considering  whether 
there  be  an  alienation  or  not,  we  must  consider  the  effect,  not  the  form.  Talking 
generally,  I  would  think  an  alienation  was  any  thing  that  goes  beyond  the  ordinaiy  and 
usual  administration  of  the  subject.     In  that  view,  I  hold  this  case  to  be  an  alienation. 

Lord  Succoth. — I  go  both  upon  the  general  ground  and  also  on  the  specialties  in  the 
case.  I  understand  the  principle  established  in  the  Queensberry  leases  to  have  been, 
that  in  all  cases  of  entail,  whether  there  be  a  prohibition  or  penalty  or  not^  yet  that 
leases  of  an  ordinary  endurance  alone  were  saved  from  coming  under  the  clauses  prohi- 
biting to  alienate.  When  we  look  to  the  words  alone  of  the  clause  here,  it  is  a  prohibi- 
tion only  as  to  leases  with  a  diminution  of  the  rental.  We  had  formerly  this  entail 
under  our  consideration;  and  it  was  argued,  that  as  [367]  there  was  no  prohibition 
against  the  duration  of  leases,  but  as  to  leases  with  a  diminution  of  the  rental  only, 
leases  of  1000  years  might  be  granted.  But  your  Lordship  thought  that  such  was  not^ 
and  could  not  be  called  a  lease,  but  an  alienation.  I  don't  see  any  difference  in  the 
cases.  The  duration  of  these  leases  is  in  all  probability  a  complete  alienation  quoad  the 
heir  of  entail,  and  cannot  be  called  an  ordinary  act  of  management  But,  besides  the 
general  ground,  I  think  this  lease  reducible  on  the  last  specialty  pleaded ;  that  it  was  a 
lease  of  the  mains  adjacent  to  the  mansion-house.  I  see  that  these  lands  were  in  the 
natural  possession  of  the  landlord  for  a  long  period  of  time,  and  in  that  respect  it  ap- 
peared to  be  the  home-farm  that  was  let  to  this  friend  of  the  family ;  and  thus  it  was 
going  against  the  10th  of  George  IIL  c.  51,  and  tying  up  most  completely  the  hands  of 
the  heir. 

Lord  President. — I  concur  in  the  opinion  delivered  by  your  Lordships.  The  entwl 
here  prohibits  alienations ;  and  as  to  leases,  there  is  a  prohibition  against  letting  them  if 
contrary  to  the  true  worth  and  rental  of  the  lands.  Now,  will  any  one  tell  me  that  tiie 
worth  of  an  estate  is  not  diminished  to  the  proprietor  by  having  a  66  years'  lease  on  itt 
Suppose,  for  example,  the  proprietor  wishes  to  sell  the  estate,  would  he  be  told  that  it  is 
of  the  same  value  as  if  no  such  lease  had  been  on  it  at  all  1  I  also  think  there  is  a  great 
deal  in  the  specialty  of  this  farm  being  the  mains  or  home-farm,  which  was  always  in  use 
to  be  kept  in  the  hands  of  the  proprietor.  For,  can  he  be  said  to  have  the  true  worth 
and  value  of  his  estate  if  it  was  let  up  to  the  very  door  1 

A  reclaiming  petition  was  refused  without  answers. 

[Affirmed,  1  Dow  423 ;  3  S.R.R  (H.L.)  101.] 
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No.  115.  F.C.  N.S.  11.  369.     10  Dec.  1811.     2nd  Div. 

John  Pollok  and  Others,  Pursuers. — Clerk,  Cathcart,  Bell,  et  CranMoun. 

David  Paterson,  Defender. — Lord  Advocate  Colquhoun  et  Baird. 

Bankrupt — Sequestration— Idiotry  and  Furiosity — Mandate, — It  is  no  reason  for  recall- 
ing a  sequestration,  that  the  debtor  had  become  insane,  after  having  granted  a  man- 
date to  conduct  his  business,  under  which  the  debt  on  which  the  sequestration  was 
awarded  was  contracted. 

2.  The  effect  of  supervening  insanity  on  a  mandate  to  an  institor. 

David  Paterson  carried  on  business,  in  Edinburgh,  for  many  years,  as  a  banker  and 
insurance-broker.  In  1805,  on  occasion  of  his  going  to  London,  he  granted  a  procuration 
in  favour  of  his  son,  John  Paterson,  empowering  him  to  "  Transact  and  manage  my 
business  and  [370]  affairs  in  general,  and,  in  particular,  to  accept  bills,  grant  promissory- 
notes,  and  other  obligations ;  as  also,  to  subscribe  policies  of  insurance  for  me ;  and  in 
like  manner  to  indorse  and  discharge  bills,  grant  receipts,  and  adjust  accounts,  and  do 
every  thing  else  anent  the  management  of  my  affairs  that  I  could  do  myself  if  present : 
Promising  and  obliging  myself  to  ratify  and  approve  all  and  whatsoever  things  the  said 
John  Paterson  shall  lawfully  do  or  cause  to  be  done  in  the  premises  ;  declaring  that  all 
biUs,  promissory-notes,  policies  of  insurance,  receipts,  accounts,  and  other  writings  to  be 
signed  by  him,  during  the  continuation  of  this  procuration,  shall  be  as  binding  and  effect- 
ual against  me  as  if  signed  by  myself.'' 

David  Paterson  immediately  after  this  went  to  London,  where  he  became  insane  ;  and 
having  been  brought  down  to  Scotland,  he  continued  to  reside  in  his  own  house ;  and 
no  public  notice  was  taken  of  his  insanity,  though  it  was  known  to  many  of  the  visitors 
of  Uie  family,  till  the  year  1810;  and,  in  November  1811,  he  was  cognosced. 

In  the  mean  time,  John  Paterson  carried  on  business  on  his  father's  account,  and  in 
the  same  branches  of  business,  down  till  the  end  of  December  1808,  in  all  of  which  trans- 
actions he  made  use  of  the  procuration. 

In  January  1809,  wishing  to  carry  on  business  on  his  own  account,  John  Paterson 
enlarged  the  sphere  of  his  operations,  which  had  always  been  extensive,  and,  besides  the 
business  carried  on  by  his  father,  he  entered  into  several  mercantile  and  trading  specula- 
tions with  Mr.  B.  Kerr,  merchant  in  Leith ;  and  it  was  said  he  had  given  notice  to  his 
mother,  but  not  to  any  authorised  tutor  or  manager  for  David,  nor  to  the  public,  that  he 
meant  no  longer  to  carry  on  any  business  on  his  father's  account. 

Notwithstanding  this  intention,  however,  John  Paterson  continued  to  make  use  of 
the  procuration  in  a  number  of  his  transactions,  but  not  in  all  of  them,  down  to  the  end 
of  the  year  1810,  when  the  concern  he  had  with  Mr.  Kerr  became  bankrupt  and  was 
sequestrated. 

Upon  this  Mr.  Pollok,  as  holder  of  a  bill  accepted  by  John  Paterson,  per  procura- 
tion of  David,  in  favour  of  Messrs.  Spence,  and  which  appeared  to  have  been  granted  in 
lieu  of  a  former  bill,  for  a  debt  contracted  by  David  himself,  gave  David  a  charge  of 
homing. 

The  fiimily  of  David  Paterson  presented  a  bill  of  suspension  in  his  name,  stating  the 
dreumstances,  which  was  refused  by  the  Court,  First  Division  \  a  protection  was  pro- 
cured for  him  on  account  of  his  situation ;  and  a  poinding  of  his  effects  having  taken 
place,  a  petition  of  sequestration  was  presented  ;  the  prayer  of  which  was  granted,  after 
various  delays  (9th  March  1811). 

Mr.  Charles  Stewart,  as  curator  bonis  tot  Mr.  Paterson,  presented  an  application,  in 
terms  of  the  Act  of  Sederunt,  to  have  the  sequestration  recalled ;  and  counsel  for  the 
parties  were  heard  upon  the  application.  The  argument,  with  regard  to  the  subject 
immediately  before  the  Court,  as  to  the  recall  of  the  sequestration,  was  short ;  but  there 
was  a  great  deal  of  collateral  argument  as  to  the  effect  of  the  insanity  of  the  mandant 
upon  the  powers  of  the  mandatory,  which,  though  it  did  not  enter  into  the  [371] 
decision^  it  is  deemed  advisable  to  preserve,  from  the  Judges  having  delivered  their 
opinions  upon  it  at  considerable  length. 

L  As  to  the  recall,  the  defender  pleaded, — 

That  the  creditors,  on  whose  behalf  Mr.  Pollok  petitioned,  having  been  in  the 
F.C.  VOL.  I.  32 
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knowledge  of  the  insanity,  and  beiog  also  particular  friends  of  the  family,  must  be  held 
to  hare  contracted  with  John  upon  his  own  account,  and  therefore  were  not  entitled 
to  claim  payment  of  their  debts  from  the  estate  of  David.  That  there  was  no  other 
diligence  taken  out  on  which  sequestration  could  proceed,  and  that  there  were,  in  truth, 
only  two  debts  due  by  David  Paterson,  of  which  immediate  payment  was  offered.  Thai, 
accordingly,  David  Paterson  fell  under  none  of  the  descriptions  of  the  15th  section  of 
the  brankrupt  statute ;  that  he  was  not  unable  to  answer  the  demands  upon  him ;  that 
he  was  not  a  merchant  or  trader  in  gross  or  by  retail,  nor  a  banker,  broker,  d»i.,  he 
having  retired  from  business  five  years  before;  and  that  he  had  neither  been  im- 
prisoned, nor  had  retired  to  the  sanctuary,  nor  fled,  nor  absconded,  nor  defended  his 
person  by  force. 

II.  In  order  to  establish  the  averments  that  he  owed  no  debts,  but  such  as  he  ofieted 
to  pay,  and  that  there  was  no  competent  legal  diligence  out  against  him,  it  was  neoessary 
to  make  out,  That,  in  consequence  of  the  insanity  of  David,  the  procuration  to  hu 
son  had  fallen,  and  that  all  the  transactions  which  had  taken  place  under  it^  after  t^ 
time,  were  fundtttLs  null  and  void. 

In  support  of  this  proposition  it  was  argued : — By  the  law  of  Scotland,  wheie  a 
person  becomes  insane,  all  his  deeds  and  transactions,  from  the  commencement^  and 
during  the  existence  of  his  insanity,  are  null  and  void.  The  bona  fides  of  a  third  party, 
who  contracts  with  the  insane  person,  makes  no  difference,  nor  saves  from  nullity  or 
reduction,  and  it  is  of  no  consequence  whether  matters  can  be  restored  or  not.  /». 
L.  3,  tit.  20,  s.  8.— Pan.  L.  50,  tit.  17, 1.  40.— Paw.  L.  12,  tit.  1,  L  12.— HeCn,  422,  1. 
—Hein.  3Q7.—Ck)d.  L.  5,  tit.  7,  s.  I.— Pan.  L.  27,  tit.  10,  1.  I,— Beg.  Maj.  h  i. 
chap.  30,  s.  3,  p.  34. — Quon,  Attach,  cap.  29,  s.  3,  p.  156. — ^Act  1475,  chap.  66.— JJo/. 
p.  433.— Cra^,b.  i.  dieg.  12,  s.  29,  p.  III.— M*Kenzte,  vol.  L  p.  215.— ^Steir,  p.  574, 
b.  iv.  tit.  3,  8.  7  and  9. — Bank.  vol.  III.  p.  47,  tit.  45,  s.  9  and  10. — Bank.  voL  L  p. 
165,  b.  i.  tit.  6,  7,  9,  and  U.—Bank.  vol.  I.  p.  170,  s.  SO.—Ersk.  b.  i.  tit  7,  s.  50  and  51. 
February  1,  1632,  Alexander  against  Kinnear,  Mortson,  p.  6278. — July  26th,  1639, 
Loch  against  Dick,  p.  6278. — February  1683,  Lindsay  against  Trent,  p.  6280.— Febh 
ruary  13,  1700,  Christie  against  Gibb,  p.  6283. — Maxwell  against  Bonnar  and  Sinclair, 
p.  6285.— February  16,  1710,  MoncneS  versus  Maxwell,  p.  6286.— July  25,  1747,  Blair 
against  Blair,  6293. 

A  person  has  no  right  to  provide  for  the  management  of  his  affidrs,  or  his  penon, 
after  he  shall  become  insane ;  adl  that  is  settled  by  the  law ;  Oraig,  b.  ii.  dig.  18,  s.  29.— 
Act  1585,  chap.  18. — Bank,  b.  ii.  tit.  7,  s.  9. — Morison,  p.  6276,  Colquhoun  against 
Wardrop. — Monson,  p.  6290,  Moncrieff  against  Maxwell,  Febraary  16,  1710. — Morir 
son,  p.  6279,  Stewart  against  Spreul,  January  21,  1663. — Do.,  p.  6288,  Maxwell 
[372]  against  Bonnar,  February  9,  1704. — Bank.  b.  i.  tit.  7,  s.  7,  and  the  powers  of  the 
persons  whom  the  law  appoints  are  extremely  limited,  being  just  the  same  as  tutors  to 
pupils  have,  and  by  no  means  extend  to  the  carrying  on  of  business.  JSh^  h.  i.  tit  7, 
s.  52. — Batik,  b.  i.  tit.  7,  s.  14. 

From  these  principles  it  follows,  that  David  had  no  right  to  confer  upon  John  the 
power  of  acting  for  him  during  his  insanity, — and  from  the  terms  of  the  procuration  it 
is  plain  that  he  did  not  intend  to  do  so.  It  merely  empowers  John  to  do  any  act  that 
David  might  lawfully  do  himself,  and  therefore,  as  David  was  incapable  of  doing  any 
thing  after  he  became  insane,  so  must  John  have  been  incapable  of  doing  any  thing  in 
his  name. 

Farther,  the  general  rule  of  law,  subject  to  some  few  exceptions,  which,  however,  are 
not  nearly  so  numerous  by  the  law  of  Scotland  as  they  were  by  the  civil  law,  is  that 
mandate  expires  by  the  death  of  the  mandant.  Vin.  lib.  3,  tit.  27,  s.  10. — Inst,  lib.  3, 
tit.  27,  s.  10.—/.  lib.  46,  tit.  3,  L.  108.— Foe^.  lib.  17,  tit.  1,  s.  16. 

One  class  of  the  exceptions  from  the  general  rule  arises  from  the  presumption  that 
the  mandate  is  continued  by  the  heir,  if  it  is  not  specially  recalled.  Voet.  lib.  17,  tit  1} 
s.  15, — in  the  case  of  institors.  Dig.  lib.  14,  tit.  3,  L.  11,  de  instU.  act.  Voet.  L  14, 
tit  3,  s.  3. — Lib.  3,  tit.  3,  L.  49 ;  or  in  the  case  of  mandates  to  be  executed  after  death, 
or  where  the  mandatory  is  in  the  just  and  probable  ignorance  of  the  death  of  the  mandaat 
Voet.  lib.  17,  tit.  1,  s.  15 ;  or  where  third  parties  are  in  a  state  of  probable  ignoranee, 
Afrtcanus.  Lib.  8,  qitestionum.  Dig.  lib.  12,  tit  1,  s.  41. — Lib.  14,  tit.  3,  L.  17,  s.  2.— 
Voet  ad  id. 

In  Scotland,  the  general  rule  is  the  same.     Stair,  I.  12,  6,  8. — Bank.  I.  18,  17, 19, 
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:i5,—Er8k.  III.  3,  40,  41,  12,  43,  ie.—Dirleion,  p.  17  &  42,  February  2,  1628,  h. 
Dnffda  against  Mack^  vol.  IL  p.  317,  b.  iii.  tit  3 — and  so  strict  is  that  rule 

wiih  us  tihat  a  special  statute,  1693,  c.  35,  was  required  to  keep  procuratories  of  resig- 
nation and  precepts  of  sasine  alive,  after  the  death  of  the  granter ;  and  another  Act^ 
1696,  c  39,  was  passed  to  make  registrations  of  writs  effectual  after  the  granter's  death. 
In  short,  it  does  not  appear  that  there  are  any  exceptions  acknowledged  in  our  law, 
except  where  res  nan  sunt  integrcBy  and  where  there  is  bona  fides  on  the  part  of  the 
mandatory. 

But  even  if  aU  the  exceptions  of  the  civil  law  were  received  in  Scotland,  which  they 
are  not^  still  they  are  founded  on  the  plain  and  obvious  principle,  that  if  the  mandate  is 
not  recalled  by  the  heir,  on  the  death  of  his  predecessor,  it  must  be  held  to  have  been 
lenewed :  upon  the  failure  of  the  will  of  the  granter  by  his  death,  a  new  will, — that  of 
the  heir,  immediately  commences  to  operate,  and  consequently  the  mandatory  always 
has  legal  authority,  either  express  or  implied,  for  what  he  does. 

But  where  insanity  occurs,  and  the  insane  person  continues  in  life,  there  may  be 
none  who  have  such  an  interest  as  to  lead  them  to  interferei  and  none  from  whose 
silence  or  acquiescence  it  can  be  inferred  [373]  that  the  powers  of  the  mandatory  or 
institor  are  continueJL  The  one  will  has  ceased,  and  with  it  the  authority  of  the  man- 
datory has  expired ;  and  there  is  no  other  will  raised  up  upon  whose  authority  it  is 
continued.  Consequently  it  is  absolutely  necessary,  in  strict  legal  principle,  as  well  as 
from  a  due  regard  to  the  interest  of  such  unfortunate  persons  themselves,  to  hold  that 
mandate  or  prepositura  ceases  by  the  insanity  of  the  mandant,  as  well  as  by  his  death ; 
and  ^ere  is  no  foundation  for  the  exceptions  in  the  one  case  which  have  been  admitted 
in  the  other. 

Argumeni  for  the  pursuer. 

L — David  Paterson  was  a  banker  in  Edinburgh ;  as  such  he  contracted  debts  before 
he  became  insane,  which  are  not  yet  paid ;  and  he  is  under  that  diligence  which  is  re- 
quired by  the  law ;  so  that,  whether  the  procuration  is  good  for  anything  or  not,  there 
IB  no  1^^  ground  on  which  the  sequestration  can  be  recalled. 

As  to  the  offer  to  pay  two  of  the  debts,  it  was  denied  that  there  were  no  more  debts 
contracted  before  the  date  of  the  sequestration ;  and  as  to  the  objection  to  the  debt  of 
the  sequestrating  creditors,  it  was  pleaded  that,  besides  that  the  bill  of  suspension  was 
refused,  which  puts  an  end  to  that  question  in  this  shape,  all  the  other  creditors  concur, 
as  they  are  entitled  to  do,  in  terms  of  the  statute ;  and,  therefore,  unless  the  Court  were 
to  anticipate  the  proper  business  of  the  sequestration,  and  inquire  in  limine^  which  is 
never  done,  into  the  validity  of  every  claim  upon  the  estate,  it  would  be  impossible  to 
leeaU  the  sequestration. 

IL — ^As  to  the  effect  and  validity  of  the  transactions  under  the  procuration, — ^A 
question  such  as  this,  with  regard  to  a  mercantile  prepostturc^  cannot  be  governed  by 
the  same  narrow  rules  as  a  case  of  individual  mandate.  General  mandate  is,  like  society, 
a  contract  juris  gentium^  and  is  ruled  by  the  general  system  of  jurisprudence  which 
regulates  the  mercantile  world ; — from  the  moment  that  it  begins  to  operate  in  raising  a 
credit ; — when  a  person  in  trade  grants  a  general  mandate,  he  must  be  held  to  pledge 
himself  and  his  fortune  to  all  the  consequences  of  a  power  thus  constituted  in  the  face 
of  the  world. 

Now,  the  great  rule  of  mercantile  law,  which  may  be  taken  as  regulating  the  dis- 
solution of  such  contracts,  is,  that  all  general  delegations  of  power,  on  which  a  credit  is 
once  raised  with  the  trading  world,  subsist  in  force  to  bind  the  granter  till  recalled  by 
some  public  act  or  individual  notice.  This  is  the  case  in  partnerships,  for  all  the  con- 
sequences of  which  parties  are  liable  till  notice  is  given;  22d  February  1810,  Rim- 
mingtoQ  and  Company  against  M'Pherson's  representatives.  In  England,  even  an 
advertisement  in  the  Gazette  has  not  been  sustained  as  sufficient ;  but  special  notice  to 
the  customers  of  the  house  has  been  thought  absolutely  necessary;  Graham  against 
Hope,  Peak's  case^,  154.  The  same  rule  applies  to  every  other  general  mandate  under 
which  a  credit  has  been  raised  for  the  benefit  of  the  principal  to  be  administered  by  the 
person  who  holds  the  delegation;  Pothier  Tr.  des  oblig.  No.  448,  p.  231,  vol.  1. 
Pandcctae  Justinian.  Vol.  I.  p.  406,  Tr.  du  Cont.  de  Mandat,  No.  109,  vol.  2,  p.  892. 
Id.  No.  IIL  Boucher  Institutions  Commerciales,  p.  39,  s.  231,  6  and  7. 

[374]  Such  being  the  nature  of  general  mandate,  the  question  occurs,  whether  it  is 
lecalled  by  death  1  and  if  so,  whether  insanity  is  equivalent  to  death  ? 
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It  might  be  admitted  that  mandate  was  recalled  by  death  without  injuring  the  aigo- 
ment.  Death  is  not  merely  a  recal  of  such  mandates  as  are  limited  to  the  life  of  the 
granter,  but  it  is  also  a  publication  of  recall,  which  is  affected  more  by  the  publication 
than  by  the  death ;  for  it  subsists  till  the  death  is  known.  But  while  death  is  a  pablie 
fact  which  is  almost  always  known,  and  which  there  is  seldom  any  interest  to  oonoeal, 
it  is  notorious  that  insanity  is  always  concealed  as  long  as  possible,  and,  where  it  can  be 
done,  altogether ;  so  that  there  is  this  essential  difference,  that  the  recal  wants  that 
publication  in  the  one  case  which  it  receives  in  the  other ;  and  consequently  there  is  do 
room  for  the  analogy  which  has  been  taken  between  them. 

As  to  the  idea  of  an  act  of  the  will  being  necessary  to  support  a  mandate,  and  man- 
date ceasing  with  the  failure  of  the  will,  unless  a  new  one  is  supposed  to  start  up,  which 
new  will  is  to  be  evinced  by  the  silence  of  the  heir,  it  is  entirely  fallacious.  If  a  man 
engaged  in  trade  happens  to  fall  from  his  horse,  and  receive  an  injury  on  his  head, 
which  confines  him  to  bed  comatose  and  insensible,  the  will  and  power  of  consent  are 
suspended.  But  is  this  temporary  suspension  of  his  intellect  necessarily  to  be  attended 
with  a  stoppage  in  his  trade?  If  he  has  been  taken  ill  of  a  fever,  and  lies  deUrious  and  nving 
like  one  insane,  shall  that  terminate  his  contracts?  The  true  doctrine  plainly  is,  that  in 
mandate,  as  well  as  in  many  other  contracts,  the  act  of  consent,  first  exerted  and  made 
perfect,  proceeds  to  its  full  operation  without  any  new  impulse  ;  it  is  so  in  the  execu- 
torial contracts,  where,  notwithstanding  a  temporary  disability  of  the  party,  the  force  of 
the  consent  subsists  to  authorise,  if  not  to  enforce,  performance  by  those  who  are  in  the 
management  of  the  affairs ;  it  is  so  in  partnerships,  not  merely  where  they  have  a  specific 
endurance,  but  in  that  in  which  it  is  quite  indefinite  in  time,  of  which  the  tacit  reloca- 
tion succeeds  to  a  temporary  contract,  and  which  of  course  subsists  only  while  the  partiea 
consent  to  a  union ;  such  a  partnership  is  not  ipso  jure  dissolved  by  the  mere  circumstance 
of  insanity ;  it  must  be  formally  brought  to  a  conclusion,  and  stopt  and  wound  up ;  and 
not  only  i&  the  world  entitled  to  proceed  on  the  principle  of  mercantile  law  until  this  is 
done  publicly,  but  the  partner,  on  recovering  from  his  temporary  fit,  will  be  entitled  to 
share  the  profits. 

That  mandate  exists,  notwithstanding  a  failure  of  the  original  will,  there  are  many 
examples  to  prove.  A  factor  abroad  makes  a  bargain  for  his  constituent,  who,  in  the  mean 
while,  becomes  insane.  A  ship-master  goes  out  with  a  vessel  on  foreign  trade,  as  the 
exerciter  of  a  person  who,  after  his  departure,  becomes  insane, — shall  his  contracts,  made 
in  exercise  of  his  mandate,  be  all  annulled  ? 

And  though  it  were  true  that  special  mandates  did  fall  by  death,  it  would  not  by 
any  means  follow  that  such  a  general  institorial  power  as  this  would  lapse  in  the  same 
way.  On  the  contrary,  there  are  numerous  authorities  to  show  that  it  does  not ;  Hert- 
zius  Opuscula,  p.  156 ;  Wisem- [376] -beckius  ad  instit.  act  L.  5,  ff.  de  instit  act  L  17, 
s.  3,  eod ;  Mackenzie,  III.  3,  s.  21 ;  Bank.  vol.  i.  p.  401 ;  Furrel  against  Collet,  1.  E^in- 
asse,  320. 

Nay,  even  when  mandate  is  recalled,  persons  dealing  with  the  mandatory  are  safe, 
and  the  mandant  is  liable  for  transactions  taking  place  thereafter,  if  they  are  in  bona  fide  : 
ignorance  of  that  recal.     Yoet.  lib.  17,  1,  15,  lib.  14,  3,  3. 

At  advising.  Lard  Meadowhonk  said, — ^This  case  is  one  of  extraordinary  interest 
Transactions  of  great  magnitude  have  been  carried  on  for  a  course  of  years,  by  means  of 
this  procuration,  with  all  the  principal  merchants  and  bankers  in  this  city.  And  all 
those  transactions  are  now,  after  the  lapse  of  a  number  of  years,  said  to  be  null  and  void 
by  the  curator  bonis,  who  has  obtained  a  verdict,  finding  that  the  person  in  whose  name 
they  were  carried  on  was  non  compos  mentis. 

Hardly  any  thing  could  be  more  fatal  to  mercantile  transactions  than  bringing  the 
doctrine  of  mandate  into  question,  so  as  to  shake  such  transactions  on  subtleties  unknown 
to  common  minds.  It  is  absolutely  necessary  that  the  nature  of  mercantile  business, 
which  is  carried  on  with  a  dispatch  which  gives  no  time  for  those  leisurely  inquiries 
which  take  place  in  other  civil  transactions,  should  be  attended  to  in  settling  and  decid- 
ing such  a  question. 

On  the  other  hand,  the  law  is  the  natural  guardian  of  an  imbecile,  unprotected  man ; 
and  the  picture  was  certainly  most  interesting  that  was  drawn  to  us  of  a  man  thrown  bj 
the  hand  of  God  into  a  state  of  lunacy,  and  rendered  incapable  of  taking  charge  of  his 
own  affairs,  and,  on  his  recovery,  finding  himself  bankrupt  and  ruined  by  such  meana 

We  are  called  on  to  decide  this  question,  and  I  think  not  in  the  happiest  manner ; 
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for  we  are  called  on  by  a  sort  of  short-hand  requisition  to  recall  the  sequestration ;  which 
sequestration  is  the  only  measure  calculated  to  do  justice  between  the  parties. 

It  is  a  doubtful  matter  whether  we  could  recall  it,  even  if  it  were  proved  to  us  that 
only  the  two  debts  mentioned  by  the  Lord  Advocate  existed.  But  I  am  clearly  of  opinion 
that  we  cannot  recall  the  sequestration  when  that  averment  is  denied  ;  for  we  cannot  tell 
how  many  creditors  may  have  claims  in  this  case ;  and  we  cannot  tell  how  many  creditors 
have  good  claims,  or  how  many  may  yet  come  forward. 

I  am  therefore  against  the  recalling  the  sequestration.  I  am  for  allowing  it  to  proceed, 
and  letting  every  creditor  ascertain  his  own  claim,  a  tutor  being  appointed  to  David 
Paterson,  who  will  contest  those  claims  on  his  part. 

That  being  my  opinion,  I  might  here  stop  short ;  but  I  will  notice  the  arguments 
which  have  been  used  on  the  merits. 

The  argument  for  the  family  is,  that  mandate  perishes  by  death,  and  by  lunacy  or 
furiosity,  as  equivalent  to  death ;  and,  therefore,  that  the  mandate  came  to  an  end  when 
the  insanity  commenced. 

On  the  other  hand,  it  is  maintained  that  furiosity  does  not  put  an  end  to  mandate  ; 
that  neither  does  death ;  but  only  the  execution  of  the  business  mandated,  or  the  pub- 
lication of  the  recall  of  the  mandate ;  and  that  [376]  there  was  here  no  publication  of 
the  state  of  mandant,  but  rather  the  reverse. 

It  is  maintained  further,  that  the  mandate  would  have  been  good,  if  it  had  said,  in 
80  many  words,  that  it  was  to  be  good,  and  was  meant  to  enable  the  mandatory  to  carry 
on  business,  even  in  the  case  of  the  mandant's  insanity.  That  mandates,  therefore,  not 
perishing  ma  natura,  and  requiring  promulgation  of  being  recalled,  and  no  promulgation 
of  that  kind  having  been  made,  but,  on  the  contrary,  the  country  rather  kept  in  ignorance 
of  the  state  of  the  mandant,  we  ought  to  find  that  the  mandate  continued  in  force. 

On  a  full  consideration  of  these  arguments,  my  opinion  is,  that  the  plea  of  the  cre- 
ditors is  well  founded.  The  rule  that  mandate  perishes  by  the  death  of  the  mandant,  is 
liable  to  so  many  exceptions  that  there  must  be  some  more  general  principle  for  regulating 
such  eases  ;  and  it  is  one  which  appears  to  me  to  lie  upon  the  very  surface  of  the  case, 
— ^That  it  must  continue  in  force  till  it  is  actually  recalled.  All  acts  of  the  usual  con- 
ductor of  a  person's  business,  relative  to  that  business,  are  complete  and  valid  in  them- 
selves, and  have  effect  for  ever,  till  they  meet  with  an  obstacle  strong  enough  to  stop  them. 

In  the  case  of  an  ordinary  mandate,  a  man  only  means  to  provide  for  the  management 
of  his  affairs  during  his  own  life.  The  object  of  the  mandate,  therefore,  in  the  general 
case,  terminates  with  life ;  but  then  though  the  will  that  created  the  mandate  perishes, 
the  mandate  itself  does  not  perish  by  the  death  of  the  mandant.  It  gives  place  to 
a  new  will ;  the  will  of  the  heir,  who  is  presumed  to  continue  it  if  he  does  not  recall  it ; 
and  if  it  subsiats  in  the  case  of  death,  which  every  person  is  bound  to  take  notice  of, 
and  it  continues  till  the  will  of  the  new  party  operates,  by  recalling  it,  what  other  rule 
can  be  followed  here  ? 

What  difference  is  there  between  the  nature  of  mandate  and  the  nature  of  trust  1 
Trusts  are  mandates  to  be  executed  after  the  death  of  the  grantor,  and  they  may  last 
for  many  generations.  There  is  no  difference  in  the  nature  of  the  thing,  or  the  univer- 
sality of  the  principle.  There  is  a  great  difference  in  the  objects  of  mandates,  but  none 
at  all  in  the  nature  of  them.  The  power  of  the  mandatory  cannot  be  assimilated  to  the 
continuance  of  the  willing  power,  or  the  confidence  of  the  mandant.  The  loss  of  con- 
fidence is  of  no  consequence  if  there  is  no  recall ;  for  there  may  be  many  things  that 
will  determine  the  mandant  not  to  recall,  even  where  he  has  lost  the  confidence  he 
had  in  the  mandatory.  It  plainly  does  not  depend,  therefore,  even  on  the  continu- 
ance of  confidence.  It  is  an  act  of  the  will  to  recall  it ;  and  till  it  is  recalled,  it  must 
subsist 

It  seems  to  have  been  confounded  with  the  notion  of  a  perpetually  renewed  act. 
There  is  no  ground  for  that  idea.  A  man  may  never  think  of  his  mandate — he  may  have 
sent  his  mandatories  to  the  tdtima  tktde,  or  other  places  quite  out  of  his  own  reach ;  and 
whatever  change  may  take  place,  the  person  so  employed  may  carry  on  his  business  till 
it  is  recalled.  There  is  no  continued  act  of  the  will.  It  is  a  finished  act ;  and  it  is  to 
be  judged  of  secundum  suhjectam  mcUeriem,  and  not  otherwise.  Once  given,  the  man- 
date continues  ma  ncUurOj  and  does  not  require  a  continuation  of  mental  exertion  or 
approbation.  • 

[377]  Now  that  being  my  opinion  of  the  general  nature  of  the  principles  applicable 
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to  mandates,  I  inqniie  next  what  was  the  mandate  in  this  case  ?    Here  is  a  mandate  to 
John  Faterson  to  do  husiness  for  his  father.     Has  there  heen  any  expression  of  a  inU 
for  recalling  that  mandate  1    None.     It  is  said  that  there  could  he  none,  hecamethe 
mandant  hecame  incapahle  of  expressing  an  opposite  will,  or  any  will  at  all,  and  tiiat 
there  is  no  will  competent  to  recall  it  existing,  not  even  the  will  of  the  curaiar  horn. 
That,  I  think,  is  a  mistake.     The  curator  horns  is  the  manager  appointed  hy  law  for 
persons  in  this  unhappy  situation.     Till  he  came  to  act^  there  was  no  will  that  coald 
recall  it.     Nothing  short  of  his  will  would  do — ^hut  he  can  do  it.     It  may  hare  been 
matter  of  great  rashness  and  presumption  in  the  mandatory  to  have  continued  to  act  in 
the  circumstances  of  this  case — ^all  that  is  to  he  settled  hetween  the  mandatory  and  the 
curator  bonis.    But  there  was  no  incompetency  in  his  so  doing.     There  was  no  recall 
that  disabled  him  from  acting.     Can  it  be  questioned  that  he  was  in  the  counting-hoase 
in  the  character  of  an  institorl    That  was  the  pledge  and  the  adyertisement  to  the 
public  that  he  was  legally  authorised  to  transact  with  them  in  that  character.    If  a 
gentleman  does  not  provide  for  his  own  relief,  but  trusts  to  the  protection  of  bis  friends 
in  the  management  of  his  affairs — your  Lord^ips  must  suppose  that  he  wanted  no  other 
protection,  and  that  David  Faterson  trusted  to  the  management  of  his  family.    If  they 
omitted  to  protect  him,  it  may  be  a  very  lamentable  case.     There  may  have  been  a  want 
of  that  prudent  controul  that  the  father  would  have  wished.     But  are  the  public  to  blame 
for  anything  of  that  kind,  when  they  saw  this  young  man  acting  as  the  established, 
recognized,  undoubted  institor  of  his  &ther  1 

My  opinion  is,  that  till  there  was  a  mind  capable  of  recalling  the  procuration,  John 
Faterson  was  the  manager  for  his  father ;  that  the  very  circumstance  of  the  insanity 
prolonged  his  office ;  and  that  it  by  no  means  fell  from  the  incapacity  to  recall  it.  The 
incapacity  to  recall  should  have  been  put  an  end  to  by  the  legal  management  of  a  curator 
bonis  being  introduced. 

Even  if  this  view  of  the  principles  of  the  law  were  wrong,  still  I  think  &e  case 
acquires  a  great  deal  of  strength  from  the  effect  of  bona  fides  in  dealing  with  a  person 
who  has  a  recalled  or  a  limited  mandate ;  where  the  mandate  has  been  circumscribed  by 
the  will  of  the  grantor  of  the  mandate,  or  where  it  has  been  recalled  as  to  certain  circnm- 
stances,  or  where  it  has  been  recalled  in  toto. 

We  have  evidence  that,  by  the  Eoman  law,  it  was  held  that,  in  such  a  case,  the 
person  transacting  business  with  the  mandatory  was  safe,  if  he  was  in  bona  fide.  This 
surely  forms  an  argument  a  fortiore  here :  in  this  case,  there  was  no  recall ;  the  mandate 
remained  in  full  force  without  a  mind  existing  competent  to  recall  it.  In  the  case  sup- 
posed there  was  a  recall,  and  the  mandatory  was  acting  in  pessima  fide ;  he  knew  that 
he  was  going  beyond  the  circumscribed  boundaries,  and  yet  the  Boman  lawyers  lay  it 
down  that  he  could  bind  the  mandant ;  but  here  there  was  no  proper  mcda  fides  on  the 
part  of  John  Faterson ;  he  may  have  been  guilty  of  great  impropriety,  but  whai  have 
the  public  [378]  to  do  with  that  %  They  were  entitled  to  go  on  transacting  with  the 
mandatory,  perhaps  even  though  they  knew  the  situation  of  David  Faterson,  but  certainly 
they  were  not  bound  to  enquire  into  it.  They  were  at  liberty  to  suppose  him  otherwise 
employed,  or  any  thing  they  liked. 

There  is  another  question  which  I  do  not  consider,  at  present,  as  to  those  trsosse- 
tions  where  John  Faterson  may  have  been  rash  enough  to  be  caictoT  in  rem  suam.  And 
perhaps  other  classes  of  creditors  may  be  discovered  whose  debts  are  disputable,  as  not 
being  in  bona  fide.  But  all  those  questions  must  be  discussed  in  the  sequestration;  aod 
I  am  clearly  of  opinion  that  there  is  no  room  for  recalling  it  in  hoc  staiu. 

Lord  Glenlee. — ^The  circumstances  which  occurred  to  me  to  be  most  necessary  to 
consider  have  been  put  in  so  strong  a  light  by  Lord  Meadowbank,  that  I  don't  think  it 
necessary  to  say  much  in  this  case.  I  doubt  much  more  about  the  recalling  of  the 
sequestration  than  I  did  about  granting  it  at  first, — for  at  that  time,  the  allegation 
which  was  made  to  us  was,  that  David  Faterson  was  a  man  who  owed  no  debts  at  all. 

If  this  were  a  common  question,  whether  the  bill  charged  on  by  the  petitioning 
creditor  were  good,  there  can  be  no  doubt  that  it  wo\ild  have  been  sustained.  There  iB 
no  ground  for  saying  that  there  is  no  debt  due  by,  and  no  legal  diligence  out  against^ 
David  Faterson. 

It  would  have  been  a  very  different  case,  if  we  had  had  plain  grounds  to  say  that 
there  really  was  no  debt ;  but  when  that  is  not  made  out  to  us  clearly,  explicitly,  vA 
distinctly,  where  we  don't  see  it  at  the  very  time  that  we  are  asked  to  recall  the  seqaeB- 
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tiatdon,  how  can  we  do  it  consistently  with  the  rules  which  we  always  follow  in  ques- 
tions of  sequestration  7 

I  don't  think,  therefore,  that  we  can  recall  it ;  and  I  am  much  disinclined  to  go  into 
the  other  arguments  which  were  used  by  the  Bar.  I  shall  only  say,  that  I  don't  consider 
the  true  source  of  the  claims  against  David  Paterson  as  arising  out  of  any  thing  done 
after  he  became  insane.  I  don't  think  that  there  are  only  the  two  people,  the  mandant 
and  the  mandatory,  concerned.  The  man  who  grants  the  procuration  comes  under  an 
engagement  to  the  public,  and  the  risk  of  every  circumstance  whatever,  not  of  public 
notoriety,  falls  upon  himself ;  and  that  risk  was  undertaken  by  him  when  he  was  of 
sound  mind,  if  he  was  so  when  he  granted  the  mandate. 

If  we  were  to  hold  that  the  mandate  fell  by  insanity,  what  would  be  the  consequence 
in  all  cases  of  mandate,  and  on  mercantile  transactions  in  general  ?  The  public  might 
say,  we  are  willing  to  trade  with  your  mandatory ;  but  how  shall  we  be  able  to  know 
whether  your  power  has  been  recalled,  or  whether  or  when  it  may  hereafter  be  revoked  ? 
What  could  the  grantor  say  ?  He  must  say  it  is  fair,  and  just,  and  reasonable,  that  I 
should  warrant  what  may  be  done ;  and  if  any  bad  consequences  should  ensuci  it  is  much 
more  reasonable  that  they  should  fall  upon  me  and  my  family  than  on  you,  who  can 
have  nothing  to  do  with  the  mandate. 

[379]  Granting  that  the  procuration  came  to  an  end  as  to  all  who  know  of  it^  and  on 
that  head  I  don't  mean  to  say  any  thing  here ;  at  all  events,  as  to  all  who  knew  nothing 
about  it,  it  must  continue.  The  mandant  took  the  risk  upon  himself.  But  I  think  all 
these  matters  must  remain  to  be  discussed  in  the  course  of  the  sequestration ;  and  I  see 
no  ground  for  recalling  it  at  present. 

Lord  GtUies, — Ab  my  opinion  is  the  same  with  those  that  have  been  delivered,  as  to 
the  recall,  I  shall  not  say  much  on  that 

On  its  first  aspect,  this  is  a  most  distressing  case. — Both  parties  here  are  in  bona  fide. 
— On  the  one  hand  we  have  bona  fide  onerous  creditors,  merely  endeavouring  to  recover 
payment  of  just  debts — on  the  other  hand,  the  curator  bonis  is  endeavouring  to  save 
what  he  can  of  the  estate. — Both  parties  are  struggling  de  damno  vitando. 

Some  blame  has  been  thrown  on  the  conduct  of  the  relations ;  I  see  no  ground  what- 
ever  for  that ;  they  allowed  matters  to  continue  in  the  state  we  have  heard  for  several 
yean;  but  I  don't  find  myself  at  liberty  to  ascribe  their  having  done  so  to  improper 
motivee,  when  it  may  be  accounted  for  by  good  ones ;  and  I  thii^  they  lay  by  without 
any  bad  view,  and  that  their  silence  proceeded  from  a  very  natural  feeling  of  delicacy, 
which  they  have  only  broke  through  at  last^  that  they  may  be  able  to  save  this  poor 
man  from  utter  ruin.  But  be  that  as  it  may,  so  long  as  the  recovery  of  David  Paterson 
is  probable,  or  even  possible,  it  is  his  interest  alone,  and  not  that  of  his  family,  that  the 
law  contemplates ;  and  his  interest  should  not  suffer  from  any  thing  done  in  the  manage- 
ment of  the  estate,  if  it  was  contrary  to  law,  and  such  as  third  parties  were  bound  to 
guard  against. 

This  is  a  petition  for  the  recall  of  the  sequestration ;  and  the  ground  set  forth  for 
the  recall  is  sufficient^  if  it  were  made  out.  It  is  said  that  there  is  no  debt ;  and  we  are 
entitled  to  enquire  into  the  truth  of  the  allegation  that  there  is  no  debt,  and  consequently 
no  bankruptcy. 

The  plea  upon  which  this  allegation  is  made  is,  that  the  debts  were  contracted  under 
the  mandate,  and  that  the  mandate  was  expired. 

I  don't  think  that  these  general  propositions  can  be  disputed ;  but  the  question  is,  if 
tiiey  are  good  in  this  case ;  and  if  they  lead  to  the  result  that  there  is  no  debt. 

I  hold  insanity  to  be  in  a  different  situation,  as  to  mandate,  from  death.  The  pre- 
sumption is,  that  the  death  of  a  party  is  known,  whereas  the  insanity  is  not.  But  the 
knowledge  of  the  one  fact  is  the  same  as  the  other.  Insanity,  where  it  is  known,  must 
have  the  same  effect  as  death ;  and  I  think,  that  if  there  is  a  distinction,  insanity  should 
have  a  stronger  effect  than  death ;  for,  in  the  one  case,  the  heir  appears,  or  may  do  it ; 
but,  in  the  other,  there  is  no  one  who  can  appear. 

In  answer  to  this,  the  creditors  say  that  though,  in  the  general  case,  mandate  expires 
by  the  death  of  the  mandant,  or  by  his  insanity,  yet  third  parties,  ignorant  thereof,  are 
safe ;  and,  2d,  That  this  was  not  a  special  mandate,  but  that  John  Paterson  was  an 
institor ;  and  it  is  farther  said,  that  it  was  truly  granted,  not  only  with  a  view  to  a  per- 
manent arrangement,  but  with  the  view  of  providing  for  the  management,  if  he  should 
become  insane. 
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[380]  I  cannot  subBcnbe  to  these  arguments  without  some  limitation.  I  do  not 
thii^  that,  in  the  case  of  a  special  mandate,  bona  fides  will  have  the  effect  thai  has 
heen  pleaded.  For  instance,  if  David  Paterson,  when  he  went  to  London,  had  giyea  a 
mandate  to  sell  the  estate  of  Costarton,  and  his  mandatory  had  tried  to  do  so  in  t£e  year 
1809,  to  me  it  appears  to  be  matter  of  very  great  doubt  if  David  Paterson,  or  his 
curator  bonis,  could  have  been  compelled  to  implement  that  sale.  In  the  same  iray,  if 
he  had  given  him  a  mandate  to  do  any  other  particular  act,  I  have  great  doubts  ii  he 
would  have  been  entitled  to  execute  it  at  the  distance  of  years. 

Therefore,  I  don't  think  that,  in  the  case  of  a  special  mandate,  the  bona  fides  of  the 
contracting  party  would  validate  the  transaction.  I  do  not  think  that  it  would  entitle 
the  bona  fide  party  to  insist  for  implement  from  the  mandant. 

In  the  next  place,  I  do  not  think  that  this  was  a  mandate  to  enable  the  son  to  act 
in  case  of  insanity.  I  think  it  is  naturally  accounted  for  by  his  journey  at  the  time, 
and  with  a  view  to  which  it  appears  to  have  been  given. 

I  also  doubt  how  far  a  party  is  entitled,  in  the  event  of  his  insanity,  to  give  full 
powers  to  conduct  his  affairs  in  such  a  situation.  The  law  has  provided  for  that  case, 
that  a  tutor  should  be  served  to  him;  and  the  powers  of  the  mandatory  may  he 
superseded  by  him  at  any  time.  It  admits  of  great  doubt  whether,  where  a  person  has 
been  cognosced  as  insane,  his  tutor  is  at  liberty  to  carry  on  any  hazardous  business  in 
his  name.  And  if  a  tutor,  the  legal  guardian,  could  not  do  any  thing  of  the  kind,  hov 
can  we  hold  that  a  simple  mandatory  may  ? 

With  regard  to  the  plea  that  John  Paterson  was  not  a  mere  mandatory,  but  that  he 
was  an  institor,  and  had  a  general  prepositura, — that  is  an  argument  which  has  great 
weight  with  me,  and  leads  to  a  different  result,  in  my  opinion,  from  that  which  would 
have  taken  place  if  this  had  been  a  special  mandate ;  though  still  I  doubt  whether, 
even  as  an  institor,  he  could  bind  the  estate  to  parties  who  were  aware  of  the  insanity. 
But  the  existence  of  the  insanity  may  not  have  been  known  to  some  of  the  friends 
and  correspondents ;  for  your  Lordships  may  figure  many  things  that  would  prevent  it; 
and  I  conceive  that  all  the  arguments  founded  on  the  presumed  bona  fides  of  the  parties 
are  available  to  them.  This  man  was  acting  for  another,  they  may  say,  of  whom  they 
knew  nothing,  but  that  he  had  granted  a  power  to  transact  unoquoque.  The  creditors 
were  not  bound  to  inquire  into  the  condition  of  the  truster,  but  only  of  the  person  with 
whom  they  contracted.  But  if  they  did  know  that  condition,  I  conceive  that  the 
want  of  bona  fides  would  prevent  them  from  coming  against  the  estate. 

Therefore,  I  think  that  though  neither  of  the  arguments  of  the  creditors  is 
completely  well  founded  in  itself,  yet  that  the  two  together  are  enough  to  make  oat 
their  case ;  First,  That  some  of  them  were  in  bona  fide ;  and,  second,  That  there  was  a 
pr^ositura. 

Limited  in  this  way,  it  appears  to  me  that  the  rule  is  expedient  and  just ;  that  the 
parties  who  contracted  have  a  claim  against  the  estate  of  the  mandant,  whether  he  was 
alive  or  dead,  sane  or  insane ;  and,  therefore,  that  they  should  be  entitled  to  reoofer. 
It  is  more  just  that  the  loss  [381]  should  fall  on  the  mandant  than  on  them ;  and  it 
does  so  not  on  account  of  any  thing  done  by  him  during  his  insanity,  but  on  account  of 
want  of  prudence,  when  he  was  in  good  health,  in  appointing  an  improper  person  as  his 
mandatory. 

On  these  grounds,  I  think  that  the  sequestration  should  not  be  recalled.  It  is 
impossible  to  deny  that  some  of  the  debts  are  good,  and  that  some  of  them  may  be  bad; 
and  unless  it  shall  be  proved  that,  at  the  period  of  the  sequestration,  no  debts  were  due 
by  him,  or  that  they  have  all  been  paid,  it  cannot  be  taken  off. 

Lord  Craigie, — Lord  Gillies  has  stated  so  clearly  the  views  which  I  entertain  of  this 
case,  that  it  is  unnecessary  for  me  to  resume  the  argument. 

The  only  thing  in  which  I  differ  from  him  is  as  to  John  Paterson  being  an  institor. 
I  conceive  that  he  was  not  an  institor ;  but  merely  a  mandatory,  and  that  of  a  veiy 
special  kind.  I  think  the  only  object  of  his  trust  was  to  carry  on  the  business  of  an 
insurance-broker  and  of  a  banker.  I  don't  think  he  could  have  sold  the  heritable 
property  of  his  father,  nor  have  granted  leases,  nor  have  done  any  thing  except  as  an 
insurance-broker  or  banker;  and  he  seems  to  have  been  aware  of  that;  for  he  gave  up 
the  business  of  insurance. 

Though  I  do  not  think  the  limitation  so  absolute  as  that  the  whole  transacdons 
should  fall  from  the  time  of  David  Paterson's  insanity,  yet  the  creditors  knew,  or  should 
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have  known,  the  terms  of  the  procuration.  I  conceive  that  the  whole  of  them  must  be 
held  as  having  contracted  under  all  the  limitations  that  are  therein  contained.  It 
appears  to  me  that,  in  many  circumstances,  the  debts  contracted  by  David  Paterson 
will  not  be  ultimately  binding ;  but  the  present  question  is,  if  the  sequestration  can  be 
recalled ;  and  I  am  quite  clear  that  in  hoc  statu  it  cannot. 

Lord  Justtce-Clerk, — ^This  is  a  case  of  a  most  important  and  distressing  nature,  both 
as  to  the  family  and  as  to  the  creditors  bona  fide  dealing  with  the  son.  But,  painful  as 
the  case  is,  and  important  as  it  may  be  to  the  family  and  the  creditors,  it  is  one  of  still 
more  importance  to  the  commercial  interest  of  the  country  in  general.  And  though  I 
concur  with  your  Lordships  in  thinking  that  there  is  a  preliminary  point  which  is 
enough  to  prevent  the  recidl,  yet  we  owe  it  to  the  country  and  to  the  parties  to  give  our 
opinion  on  the  general  question. 

I  shall  not  dwell  on  what  I  conceive  to  be  an  absolute  bar  to  the  recall ;  for  though 
there  may  be  some  doubt  as  to  the  particular  debts,  we  have  nothing  like  evidence  that 
there  are  no  debts ;  and  even  the  Lord  Advocate  admits  that  there  are  two  debts  that 
most  affect  David  Paterson's  estate. 

The  sequestration  having  proceeded  regularly  under  the  Act  of  Parliament,  on  debts 
that  have  been  found  to  be  good  by  two  judgments  of  the  competent  authority,  that 
IB  enough  to  prevent  us  from  recalling  it  in  hoc  statu. 

The  general  objection  is  stated,  that  the  procuration  was  void  and  null  from  the 
commencement  of  the  insanity,  and  that  all  the  transactions  [382]  that  have  been 
carried  on,  on  so  extensive  a  scale,  and  transactions  which,  it  will  be  observed,  were  in 
the  precise  terms  of  the  mandate,  as  being  in  the  banking  and  insurance-broker  business, 
have  been  from  the  beginning  void  and  *liull,  and  that  nothing  can  follow  upon  them. 
The  mere  discussion  of  such  a  question  in  this  country,  where  the  system  of  procuration 
is  so  extensive,  is  a  very  serious  thing.  Unless  it  is  made  out  that  no  debts  are  due,  it 
would  never  be  possible  for  the  Court  to  support  such  an  action. 

It  must  be  recollected  that^  down  to  the  time  of  the  failure,  the  procuration  was 
universally  acted  upon, — it  was  received  as  effectual  in  every  banking  house  in  this 
city,  except  the  Eoyal  Bank,  and,  with  a  slight  exception,  Sir  William  Forbes's  when 
they  became  less  ready  to  act  upon  it ;  but  I  see  that,  with  the  exception  of  the  period 
I  have  mentioned,  not  the  slightest  doubt  seems  to  have  been  entertained  that  the 
transactions  under  it  were  good  and  effectual.  It  seems  to  have  been  received  in  every 
quarter ;  the  whole  transactions  of  the  house  were  conducted  by  the  son  without  any 
inqniry  or  objection;  and,  if  it  was  acted  upon  in  that  way  in  this  city,  is  it  possible  to 
conceive  that  foreign  parties  were  to  refuse  to  do  it?  The  very  statement  of  these 
circumstances  does  carry  on  the  &ce  of  it  such  an  appearance  of  bona  fides,  that  it  is 
impossible  for  me  to  get  the  better  of  it. 

There  may  be  circumstances,  as  to  particular  debts,  where  the  parties  knew  of  the 
insanity,  and  that  the  mandatory  was  exceeding  the  bounds  of  the  procuration.  I  agree 
with  all  your  Lordships  that  these  are  delicate  and  important  points  which  are  fit  for 
consideration  in  the  sequestration.     I  am  speaking  here  of  the  general  question. 

Notwithstanding  all  this,  and  when  no  interference  took  place  on  the  part  of  any 
person  in  the  family  (though  we  have  evidence  that  two  parties  desired  Mrs.  Paterson 
to  take  steps  to  get  him  cognosced,  but  which,  from  a  feeling  of  delicacy,  and  dislike  to 
expose  his  situation,  she  did  not  do  as  she  should  have  done),  we  are  told  that  mandate 
expires  by  the  death  of  the  granter,  and  that  insanity  is  just  in  the  same  situation  as 
death ;  and  they  urge  that  plea,  forgetting  that,  if  it  was  to  be  sustained,  every  thing 
must  be  restored  as  at  the  beginning. 

£ut^  before  coming  to  this  particular  case,  I  would  observe,  that  the  general  rule  of 
law  relied  on  is  full  of  most  material  exceptions  introduced  in  the  law  of  Rome,  and 
confirmed  and  adopted  in  the  law  of  modern  Europe,  and  of  England,  if  we  can  pay  any 
regard  to  the  authorities  before  us. 

I  will  not  go  through  all  the  cases ;  but  there  is  one  which  I  cannot  help  mention- 
ing, because  I  conceive,  that  if  this  man  was  not  an  institor,  he  approached  nearer  to 
that  character  than  to  any  other  whatever,  and  that  we  can  apply  no  other  rule  to  him 
than  the  Roman  law  did  to  institors. 

Now,  it  was  settled  in  the  Roman  law,  that  even  where  restrictions  were  imposed 
by  the  party  himself  upon  the  institor,  if  they  were  not  proclaimed  m  a  public  and  open 
manner,  so  as  to  warn  all  the  world,  the  acts  of  the  institor  would  be  good  in  a  question 
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wiih  the  prepodtcT.     If  the  third  [383]  party  was  in  bona  fide,  his  tcanaactioius  with 
the  institor  were  good  and  e£fectuaL 

Is  there  any  doubt  that  this  rule  is  rooted  in  the  law  of  modem  Europe  1  We 
cannot  doubt  it,  if  we  believe  the  authority  of  Pothier,  who  is  most  ezpreas  iiponthe 
point. 

We  have  the  opinion  of  an  English  lawyer  of  eminence,  that  the  decision  in  that 
country  would  have  been  the  same. 

And  when  the  whole  context  of  our  own  law  is  taken  into  view,  I  conceive  thsie 
can  be  no  doubt  that  the  law  of  Scotland  is  just  the  same. 

Then  if,  in  the  case  of  an  institor,  due  notification  of  the  recall  of  the  mandate,  or  of 
the  ceasing  of  the  powers  of  the  mandatory,  is  indispensably  necessary,  is  it  possible  to 
figure  a  case  in  which  notification  \a  more  necessary  than  in  that  now  before  us! 

I  agree  in  what  was  said,  that  if  any  transaction  can  be  shown  to  have  been  uUra 
fines  mimdatt,  it  will  be  right  for  your  Lordships  to  consider  it ;  but  that  must  be  in  the 
sequestration,  and  I  need  not  speak  to  it  now. 

I  cannot  set  the  silence  and  acquiescence  of  the  parties  in  any  other  view  than  that 
which  has  been  taken  by  your  Lordships,  that  all  persons  who  acted  fairly  and  bona  fjk 
have  good  claims  against  David  Paterson.  They  are  claims  which  come  upon  him  fiom 
a  deed  granted  by  himself  when  he  was  in  good  health ;  and,  in  consequence  of  his 
granting  such  an  extensive  power  as  this,  persons  relying  bona  fide  on  their  tiansactions 
are  entitled  to  come  against  his  estate. 

We  are  told  that  this  is  a  grevious  claim ;  and  that  here  a  person,  who  has  no  power 
of  recalling  his  mandate,  is  to  have  his  whole  estate  swallowed  up  by  means  of  it  I 
lament  that  very  much ;  but,  in  a  case  of  lAiis  kind,  we  cannot  extend  our  hand  to 
interfere  in  his  behalf. 

In  a  case  of  copartnery,  it  is  not  the  mere  dissolution  of  it  that  will  liberate  a  man 
The  partner  must  give  public  notice  to  all  the  world.  Is  there  any  difference  in  this 
case  %  I  conceive  not.  The  very  same  principles  enter  into  both  of  them ;  due  care 
must  be  taken  for  the  benefit  of  the  public  as  well  as  of  the  parties ;  and  the  acta  of 
the  mandatory  must  be  binding  on  the  mandant  till  the  mandate  is  formaUy  recalled, 
at  least  so  long  as  the  contracting  parties  are  ignorant  of  any  change  of  circumstaneea. 

I  wish  that  it  should  be  distinctly  understood  that^  in  giving  my  opinion  againat 
recalling  the  sequestration,  and  on  the  general  objection  that  has  been  stated,  I  do  it  oa 
general  principles  alone,  and  without  looking  to  any  particular  debt  j  for  if  it  shall  be 
proved  that  any  particular  claim  is  bad,  it  will  meet  with  due  attention  from  the  Court. 
I  reserve  my  opinion  for  each  special  case ;  but,  in  the  mean  time,  I  concur  with  the 
Court  in  opinion  that  the  sequestration  should  not  be  recalled  in  hoc  statu. 

The  Court  (10th  December  1811)  adhered. 

A  reclaiming  petition  was  presented,  in  which  the  arguments  used  at  the  hearing 
were  resumed.  It  was  followed  by  answers ;  but  the  papers  [384]  were  withdrawn  on 
an  extrajudicial  arrangement,  by  which  the  sequestration  was  allowed  to  proceed. 


No.  116.       F.C.  N.S.  IL  384.     11  Dec.  1811.     Ist  Div.  (Bill  Chamber.)— 

Lord  Balmuto. 

Mrs.  Isabella  Monro,  Pursuer. — Clerk  et  (?.  J,  BelL 

James  Miller,  Defender. — Cathcart  et  Inglis, 

Tack — Irritancy — Covert  Assignation. — When  a  tenant,  holding  his  farm  by  a  lease 
secluding  assignees  and  subtenants  legal  as  well  as  voluntary,  becomes  bankrupt^  and 
leaves  the  country,  he  is  not  entitled  to  put  the  trustee  for  his  creditors  in  posaeeaion 
of  the  farm  as  his  manager. 

By  two  leases,  dated  20th  and  31st  August  1795,  and  26th  June  1799,  the  pnrsner, 
and  her  husband,  Mr.  Ninian  Lowis,  let  the  farms  of  Blasquarter  of  Auchinbowie,  and 
others,  to  the  defender,  Miller,  for  the  term  of  22  years  from  Martinmas  1795.  By  these 
leases  the  lands  were  let  **To  the  said  James  Miller,  and  his  heirs,  sedading 
assignees  and  sub-tenants,  legal  as  well  as  voluntary.''     In  1811,  Miller  became  bank- 
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rupti  and  granted  to  Buchanan,  the  trustee  for  his  creditors,  who  was  a  regularly  bred 
farmer,  a  mandate  to  enter  on  the  possession,  and  to  take  the  management  of  his  farms. 
This  mandate  was  in  these  terms:  "Sib,  I  hereby  authorise  and  empower  you,  as 
manager  for  me,  to  enter  to,  and  take  possession  of  the  whole  lands  let  in  tack  to  me  by 
^Lrs.  Isabella  Monro,  and  Captain  Ninian  Lowis,  her  husband,  and  continue  the  manage- 
ment thereof  during  the  legal  course  and  years  yet  to  run  of  the  leases  thereof  granted 
in  my  fetvour;  you,  in  the  first  place,  paying  regularly  the  rent  and  other  public 
[386]  and  parish  burdens  prestable  by  the  tacks,  and  fulfilling  the  other  obligations 
incambent  upon  me  as  tenant ;  and  any  overplus  or  profits  arising  from  the  said  lands, 
you  are  to  apply  in  extinguishing  the  debts  due  by  me  preceding  the  date  of  the  seques- 
tration of  my  estates ;  and  for  any  balance  that  may  be  over  you  are  to  be  accountable 
to  me."  Miller  then  went  to  reside  in  England.  The  leases  had  at  this  time  about  six 
years  to  run ;  and  the  landlord  raised  an  action  before  the  Sheriff  of  Stirlingshire  con- 
dnding  for  the  defender's  removal  at  the  next  term  of  Martinmas,  upon  the  ground 
that  he  was  sequestrated,  and  that,  by  the  sale  of  his  stocking,  he  was  entirely  incapable 
of  labouring  his  farms,  and  unable  to  pay  his  rent ;  to  which  this  farther  ground  was 
afterwards  added  in  a  minute,  that  by  going  to  reside  in  England,  the  defender  had 
deserted  his  farm. 

The  Sheriff  decerned  in  terms  of  the  libel. 

A  bill  of  advocation  was  presented  and  refused.  Against  the  Lord  Ordinary's 
interlocutor,  refusing  the  bill,  the  defender.  Miller,  petitioned  the  Court ;  and  pleaded, 
h/.  That  the  appointment  of  Buchanan,  as  manager,  was  not  struck  at  by  that  clause  in 
the  lease  secluding  assignees ;  and  the  power  of  a  bankrupt  to  make  such  an  appoint- 
ment has  been  recognised  by  the  decisions  of  the  Court,  23d  January  1793,  Jamieson 
Forham  against  Livingstone. — 30th  June  1798,  Laird  against  Grindley.  The  parties 
were  to  be  held  as  aware,  at  entering  into  this  lease,  of  such  power  on  the  part  of  the 
tenant ;  and  if  the  landlord  wished  to  provide  against  its  being  exercised,  he  ought  to 
have  done  so  by  an  express  clause  in  the  lease  making  the  bankruptcy  of  the  tenant  an 
irritancy ;  such  a  clause  being  frequent  in  practice ;  and  not  having  been  adopted  by  the 
landlord,  it  was  to  be  held  that  no  such  prohibition,  as  that  now  contended  for,  was  in 
the  view  of  the  parties  at  the  time  of  contracting ;  but  that  the  tenant  remained  in  the 
right  ascertained  to  be  in  him  by  the  decisions  above  quoted. 

2dlyf  That^  independent  of  the  decided  cases,  there  was  here,  upon  the  general 
principles  of  law,  no  forfeiture  of  the  lease.  There  is  undoubtedly  a  dUectvs  penonoR 
in  a  lease,  as  there  is  in  all  contracts,  but  not  stronger  in  a  lease  than  in  any  other 
contract^  in  which  the  party  contracting  may  execute  his  part  of  the  contract,  either  by 
himself  or  his  servants,  provided  he  remain  personally  bound  for  the  due  fulfilment  of 
the  obligation  which  he  has  undertaken.  Here  the  tenant  remains  personally  bound  for 
the  due  fulfilment  of  the  obligations  undertaken  by  him,  and  is  ready  to  find  caution  for 
implementing  all  the  prestations  of  his  lease ;  and,  therefore,  as  there  is  neither  a  clause 
of  residence,  nor  of  forfeiture  upon  bankruptcy,  he  is  entitled  to  possess  by  his  servants, 
who  shall  be  accountable  to  him  for  their  management,  and  for  the  profits  arising  from 
the  farm. 

Upon  the  second  ground,  viz.  the  defender's  desertion  of  the  farm,  he  pleaded ; — that 
it  was  not  yet  a  fortnight  since  he  left  Scotland ;  his  domicil  [386]  was  therefore  still 
to  be  considered  there  ]  he  had  gone  only  to  England,  and  not  with  the  intention  of 
permanently  residing  there ;  he  had  left  his  farm  in  excellent  management  during  his 
ahfience,  and  had  found  caution  de  judtcto  ststi  et  judiccUum  solvt,  he  was  therefore  as 
much  under  the  jurisdiction  of  the  Court  as  if  in  Scotland;  and  his  residence  in 
England  was  not  to  be  considered  as  different  from  residence  in  any  part  of  Scotland  not 
upon  his  farm.  In  all  these  particulars,  the  present  case  was  different  from  that  of  Lord 
I)a]hou8ie  against  Wilson  (Ist  December  1802),  where  the  tenant  had  gone  to  Jamaica. 
There  was,  therefore,  no  desertion  of  the  farm,  and  the  Lord  Ordinary's  interlocutor 
ought  to  be  altered. 

The  Court,  without  ordering  an  answer,  pronounced  this  interlocutor :  "  Adhere  to 
the  Lord  Ordinary's  interlocutor  reclaimed  against,  in  respect  of  the  deaertion  of  thefarm^ 
aaid  that  the  factory  in  quettion  seems  to  he  of  the  nature  of  a  covered  assignation*^ 

A  second  reclaiming  petition  was  refused  without  answers.^ 

^  It  was  afterwards  stated  in  a  bill  of  suspension,  which  came  before  the  Second 
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No.  119.       F.C.  N.8.  II.  391.     12  Dec.  181L     2nd  Div.— Lord  Glenlee, 

William  Cunninghame  and  Others,  Pursuers. — Cranstoun. 

John  Dbans  and  Others,  Defenders. — Fergtissori. 

Kirk, — Where  an  existing  kirk  is  substantial,  or  capable  of  being  repaired,  the  heritois 
cannot  be  forced  to  pull  it  down,  and  build  a  new  one,  on  the  ground  that  it  is  not 
sufficient  to  accommodate  two-thirds  of  the  number  of  examinable  peisons  in  the 
parish. 

The  feuars  in  the  village  of  Stewarton  gave  in  an  application  to  the  heritois  of  the 
parish,  stating  that  there  was  not  sufficient  accommodation  for  them  in  the  parish  chnxch, 
which  they  considered  to  be  very  inconvenient  in  its  structure,  and  nearly  ruinons,  and 
craving  that  a  new  one,  sufficient  to  accommodate  the  parish,  should  be  erected.  A 
majority  of  the  heritors  were  of  opinion  that  the  church  was  substantial  and  in  good 
repair,  and  that  therefore  they  could  not  be  called  upon  to  pull  it  down,  and  erect  a  new 
one.  They  were,  however,  willing  to  order  any  repairs  that  might  be  deemed  necessary, 
and  also  to  make  some  alterations  in  the  seating,  and  to  remove  the  stairs  of  the  gal- 
leries to  the  outside,  by  which  means  an  additional  number  of  sitters  might  be  aooom- 
modated.  They  farther  offered  to  allow  the  feuars  to  erect  an  aisle  at  their  own 
expence,  and  for  their  own  accommodation,  if  they  were  so  inclined,  which  offer  was 
rejected. 

[392]  The  majority  applied  to  the  presbytery  for  authority  to  levy  a  sum,  not  exceed- 
ing L.200,  for  these  alterations  and  repairs.  The  others  appealed  to  the  presbyteiy, 
and  protested  against  any  money  being  laid  out  upon  the  present  fabric. 

It  appeared  that  the  church  was  capable  of  containing  850  sitters,  and  that,  by  the 
proposed  alterations,  it  might  be  made  to  contain  about  1000.  The  whole  number  of 
examinable  persons  in  the  parish  was  1995  (including  176  dissenters),  whereof  two- 
thirds  are  1330. 

The  presbytery  first  found  "  That  the  present  church  of  Stewarton  is  insufficient  to 
contain  those  who  ought  to  be  accommodated,"  and  ordered  plans  to  be  given  in.  Many 
plans  were  submitted  by  both  parties,  which  the  presbytery  remitted  to  tradesmen 
named  by  themselves ;  and,  on  considering  their  report,  pronounced  a  judgment,  finding 
"  That  of  all  the  plans  submitted  by  the  heritors  of  the  parish  of  Stewarton  to  Ha 
presbytery  for  repairing  and  enlarging  the  present  church  of  Stewarton,  the  only  ones 
practicable  are  those  marked  Nos.  2  and  3 ;  which  plans,  interfering  with  private  pro- 
perty (two  private  aisles),  the  presbytery  cannot  adopt :  That,  therefore,  the  presbytery 
is  reduced  to  the  necessity  of  recurring  to  the  legal  ground,  and  ordering  the  heritocs  of 
said  parish  of  Stewarton  to  build  a  church  sufficient  to  accommodate  two-thirds  of  the 
examinable  persons  of  that  parish;  and  the  presbytery  did  and  hereby  do  deoem 
accordingly." 

A  suspension  of  this  decree  being  brought,  it  was  pleaded,  That  the  present  church 
was  sufficient  and  in  good  repair ;  and  that,  therefore,  there  was  no  legal  obligation  on 
the  heritors  to  pull  it  down  and  build  a  new  one,  although  it  might  not  at  present  con- 
tain the  whole  of  the  varying  population  of  a  manufacturing  village,  which  had  increased 
rapidly  within  these  few  years,  and  might  again  as  rapidly  decrease.  And,  in  this 
particular  case,  the  area  effeiring  to  the  valuation  of  the  landward  part  of  the  parish  was 
quite  sufficient  for  their  accommodation. 

It  was  answered,  That  if  the  argument  of  the  suspenders  were  pushed  as  far  as  it 
would  go,  in  no  case  could  heritors  be  obliged  to  build  a  new  church ;  because  old  walls 
could  sdways,  by  means  of  buttresses,  or  otherwise,  be  made  to  enclose  an  area  and  sup- 
port a  roof.  But  that,  in  many  cases,  the  heritors  had  been  forced  to  build  a  new 
church  3  and  then  the  rule  laid  down  by  the  Court  in  the  case  of  Tingwall,  22d  Jane 
1787,  was  necessary  to  be  adopted.     In  the  present  case,  the  church  was  200  years  old, 


Division  of  the  Court,  that  Miller  had  returned  to  Scotland,  and  was  willing  to  resone 
the  management  of  the  farm  himself.  The  Court  was  inclined  to  entertain  the  bill;  but, 
on  Miller  being  examined  in  presentia,  he  declared  that  he  did  not  intend  to  remain  in 
Scotland ;  and  it  was  of  course  refused. 
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and  not  only  in  bad  condition,  but  also  altogether  unsuited  to  the  population  of  the 
palish,  to  its  increased  wealth,  and  to  the  great  change  which  had  taken  place  in 
national  ideas,  within  that  period,  as  to  the  necessary  and  becoming  accommodation  in  a 
place  of  public  worship. 

In  considering  the  question,  the  Court  took  up  the  view  that  the  old  church  was 
sufficient,  or  at  least  capable  of  being  repaired. 

Lord  Robertson  said  the  case  was  of  importance  as  a  precedent,  on  account  of  the 
novelty  of  the  plea  of  the  chargers.  Are  we  to  hold  it  law,  [393]  that  wherever  a  good 
and  sufficient  church  is  too  small,  it  must  be  pulled  down,  and  a  larger  one  built  ?  If  we 
did  so,  it  would  be  a  most  serious  matter  to  all  heritors. 

In  this  case  two  things  have  been  confounded, — the  state  of  the  church,  and  the 
state  of  the  p)opulation  of  the  parish.  When  an  old  church  is  insufficient,  and  must  be 
pulled  down  entirely,  it  then  becomes  proper  to  inquire  into  the  population  of  the  parish ; 
and  the  rule  laid  down  in  the  case  of  Tingwall  (where  the  necessity  of  a  new  church 
was  admitted),  will  be  followed.  The  new  one  must  be  built  large  enough  to  accom- 
modate two-thirds  of  the  examinable  persons  in  the  parish,  that  is,  those  above  twelve 
years  of  ^e.  But  where  an  old  church  is  in  a  sufficient  state,  or  capable  of  being 
repaired,  although  it  will  not  hold  this  number,  the  original  fabric  must  be  allowed  to 
remain.  The  heritors  are  not  to  be  obliged  to  build  a  new  church  to  accommodate  a 
fluctuating  population,  which  may  be  here  to-day  and  away  to-morrow.  The  law  is  the 
same  as  to  the  building  or  repairing  of  a  manse.  If  a  new  one  is  necessary,  it  must  be 
constructed  according  to  modem  ideas ;  but  if  the  old  one  is  substantial,  it  may  be  re- 
paired on  the  old  plan.  The  rules  to  be  followed  in  judging  of  such  questions  are  the 
same  as  those  by  which  a  prudent  person  would  be  guided  in  regard  to  his  own  dwell- 
ing-house. 

I  wish  it  to  be  understood  that  my  opinion  does  not  rest  upon  the  idea  of  any  defect 
of  jurisdiction  in  the  presbytery.  On  the  contrary,  I  hold  it  to  be  the  proper  court  in 
the  first  instance,  and  that  it  makes  a  part  of  its  duties  to  look  over  the  state  of  the 
church  and  the  parish  buildings.  But,  in  exercising  their  jurisdiction,  the  presbytery 
must  proceed  according  to  law ;  and  there  is  no  doubt  of  the  power  of  review  in  this 
Courts  which,  indeed,  has  never  been  disputed. 

The  other  Judges  being  of  the  same  opinion,  the  letters  were  suspended  Hmpliciter, 
A  reclaiming  petition  was  presented,  in  which  it  was  ofifered  to  be  proved  that  the 
church  was  ruinous  and  dangerous ;  but  the  Court  refused  the  petition  without  answers, 
being  clearly  of  opinion  that  the  presbytery  had  proceeded  on  a  mistake  in  point  of  law ; 
and  observing,  that  if  the  chargers  could  make  out  the  ground  now  insisted  on,  they 
might  come  lMu;k  in  another  shape. 

[Cf.  MUler  v.  Earl  of  Glasgow,  7  W.  &  S.  202,  6  S.RR.  (H.L.)  197.] 


No.  120.       F.C.  N.S.  II.  394.     12  Dec.  1811.     2nd  Div.— Lord  Newton. 

Robert  Harvie,  Pursuer. — CcUhcart  et  Baird. 

The  Reverend  George  Craig  Buchanan,  Defender. — Clerk,  Dickson, 

Moiicrieff,  et  Home  Urummond. 

Service  of  Heirs. — A  person  who  is  heir  under  the  old  investitures  of  an  estate,  and  also 
under  a  personal  destination,  may  make  up  his  titles  under  either  of  them  he  may 
think  fit ;  and  if  he  serves  heir  under  the  old  investitures,  he  may  gratuitously  dis- 
pone the  estate  to  the  prejudice  of  the  heirs  under  the  personal  destination. 

Colin  Buchanan  stood  infeft  in  the  lands  of  Mackeanston  descendible  to  his  heirs 
without  any  limitation. 

He  married  Catherine  Dalzell ;  and  there  were  two  sons  of  the  marriage,  Robert, 
bom  in  1772,  and  George  in  1775. 

There  had  been  no  antenuptial  contract  of  marriage;  and,  in  December  1775,  he  exe- 
cuted a  deed  in  the  form  of  a  postnuptial  contract,  disponing  to  Robert  Buchanan,  his 
eldest  lawful  son,  "and  his  heirs  and  successors,  not  only  my  lands  and  estate  of 
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Mackeanston,  &c.  but  also  my  whole  estate  whether  heritable  or  moveable,"  &c.  burdened 
with  an  annuity  to  his  widow,  and  a  sum  of  money  to  the  second  son,  wbich,  upon  lua 
death,  without  heirs  of  his  own  body,  was  to  return  to  and  pertain  and  belong  to  his 
brother  and  his  heirs. 

Colin  Buchanan  died  in  1776,  and  was  succeeded  by  his  eldest  son  Robert^  an  infant 
four  years  old.  He  survived  his  father  five  years ;  but  no  titles  were  made  up  in  his 
person  to  the  heritable  estate,  which  was  possessed  and  managed  by  his  tutors,  in  virtue 
of  his  apparency  as  heir  of  the  investitures. 

George  Buchanan,  the  second  son,  succeeded  his  brother  in  1781.  In  1785  hewu 
served  and  retoured  nearest  and  lawful  heir  in  general  to  his  fii^ther.  In  1786  he  wu 
served  and  retoured  nearest  and  lawful  heir  in  special  to  his  father  Colin  Buchanan,  as 
last  infeft  in  the  lands  of  Mackeanston ;  and,  in  virtue  of  this  service,  he  was  regolady 
infeft 

In  1805  George  Buchanan  disponed  his  whole  estate  in  favour  of  the  defender,  under 
certain  restrictions  and  burdens,  and  also  constituted  him  [395]  his  sole  executor.  And 
upon  George  Buchanan's  death  in  1806,  the  defender  made  up  titles  to  the  estate,  under 
this  disposition,  by  charter  and  infeftment. 

In  1808,  the  pursuer,  the  heir  at  law,  and  as  served  heir  of  line  and  provision  to 
Eobert  Buchanan,  the  eldest  son  of  Colin,  and  brother  of  George,  the  disponer,  brought 
an  action  of  reduction  of  the  titles  in  the  person  of  the  defender,  on  the  ground  tib&t 
George  Buchanan,  not  having  served  himself  heir  of  provision  to  Robert^  the  disponee^ 
in  Colin's  postnuptial  contract  of  marriage,  was  not  sufficiently  vested  in  the  lands  to 
enable  him  to  dispone  them  to  the  defender. 

The  defender,  on  the  other  hand,  brought  an  action  of  reduction  of  the  postnuptial 
contract,  on  the  ground  that  it  had  been  granted  in  lecto,  and  was  to  the  prejudice  of 
the  heir. 

The  case  came  before  Lord  Newton,  who,  after  some  procedure,  pronounced  this 
interlocutor  (12th  December  1809)  :  "Finds,  that  as,  by  the  contract  of  marriage  1775, 
executed  between  Colin  Buchanan  of  Mackeanston,  who  was  in  the  feudal  right  of  the 
said  lands  of  Mackeanston,  and  Catherine  Dalzell,  his  spouse,  he  disponed  these  Umds 
of  Mackeanston  to  Eobert  Buchanan,  the  eldest  son  of  the  marriage,  his  heirs  and 
assignees,  the  service  of  George,  the  second  son  of  that  marriage,  as  heir  to  Colin 
Buchanan,  the  father  of  Eobert  Buchanan,  the  eldest  son,  was  inept  and  ineffectnal  to 
carry  the  right  to  that  estate  to  George  Buchanan,  the  second  son,  or  to  vest  the  same 
feudally  in  his  person,  so  as  to  enable  him  to  convey  the  same  gratuitously  to  any  third 
party  :  and  in  respect  the  said  marriage-contract  was  not  of  the  nature  of  a  moHis  ecma 
settlement,  but  entered  into  for  the  purpose  of  making  suitable  provisions  for  the  parties 
thereto,  and  their  issue,  in  conformity  to  what  is  therein  set  forth  to  have  been  long 
previously  communed  and  agreed  between  them,  though  not  formally  reduced  into 
writing ;  and  that  the  said  deed,  so  far  from  being  to  the  prejudice  of  the  eldest  son,  was 
truly  in  his  favour,  seeing  that  thereby  not  only  his  father's  heritable  but  his  moveable 
estate  was  conveyed  to  him,  on  the  condition  merely  of  paying  a  small  annuity  to  his 
mother,  and  a  moderate  provision  to  his  younger  brother,  both  of  them  greatly  inferior 
to  the  value  of  the  moveable  estate :  Finds,  that  the  said  marriage-contract  was  not 
challengeable  at  the  instance  of  the  heir  at  law,  on  the  head  of  deaUi-bed,  even  thoogh 
executed  within  sixty  days  of  the  grantor's  death,  and  after  contracting  the  disease  of 
which  he  died ;  and  therefore  assoilzies  Eobert  Harvie  from  the  process  of  reduction  on 
that  head  :  Finds,  that  the  service  of  George  Buchanan,  as  nearest  heir  to  his  father,  is 
reducible  at  the  instance  of  Eobert  Harvie,  in  so  far  as  respects  the  lands  of  Mackflan- 
ston,  as  is  likewise  the  conveyance  of  these  lands  by  Greorge  Buchanan  to  Mr.  Geoige 
Craig  Buchanan,  as  flowing  a  non  hahente  potestaiem  ;  therefore,  reduces  these  writings, 
and  decerns  and  declares  accordingly." 

The  defender  presented  a  petition,  in  which  he  insisted  on  all  the  topics  alluded  to 
in  the  interlocutor  of  the  Lord  Ordinary.  Answers  for  the  pursuer  were  lodged,  in 
which  the  same  points  were  discussed ;  and  [396]  upon  considering  these  papers,  the 
Court  ordered  memorials  on  the  whole  case. 

Memorials  were  accordingly  lodged,  in  which  all  the  former  arguments  were 
enlarged  upon ;  but  as  the  Court  delivered  no  opinion  upon  any  thing  but  the  title  of 
G^rge  Buchanan  to  dispone  the  estate,  it  is  deemed  unnecessary  to  detail  what  was  said 
by  the  parties  on  the  other  matters  which  had  been  discussed  before  the  Lord  Ordinary. 
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Argament  for  the  defender. 

From  the  state  of  Greorge  Buchanan's  titles,  it  is  plain  that,  in  ordinary  circnm- 
stances,  he  would  have  heen  entitled  to  dispone  the  estate  gratuitously  to  whom  he 
pleased ;  and  the  question  is,  whether  the  circumstance  of  his  having  omitted  to  serve 
himself  heir  to  his  hrother  Eohert,  in  the  marriage-contract,  was  sufficient  to  prevent 
the  exercise  of  that  right? 

On  succeeding  to  an  estate,  one  often  finds  that  he  has  various  rights  to  it,  on  any 
one  of  which  he  may  make  up  his  title.  Besides  being  the  heir  of  the  investiture,  he 
may  he  the  heir  of  marriage-contracts,  or  other  personal  rights.  Such  personal  rights  are 
often  latent  and  unknown  even  to  the  proprietor  of  the  estate.  But,  in  this  situation, 
the  heir,  upon  succeeding  to  the  estate,  possesses  it  upon  all  his  titles ;  and  accordingly 
prescription  cannot  run  against  any  one  of  them,  though  it  should  lie  unnoticed  in  his 
charter  chest,  and  though  he  should  take  no  step  to  connect  himself  with  it  by  service 
or  otherwise.  In  like  manner,  if  he  wishes  to  dispose  of  the  estate,  either  onerously  or 
gratuitously,  he  acquires  complete  power  over  it  by  making  up  a  title  upon  any  one  of 
his  rights. 

This  rule  does  not  take  place  where  a  separate  fee  in  the  estate  has  been  established 
hy  infeftment,  for  the  proprietor  must  take  up  that  fee  by  regular  titles  before  he  can 
diapose  of  it :  nor  does  it  affect  the  operation  of  personal  deeds,  though  latent,  granted 
by  those  who  had  power  to  grant  them,  and  containing  prohibitions  or  restrictions, 
express  or  implied,  with  regard  to  the  disposal  of  the  property.  But  where  an  heir, 
succeeding  to  an  estate,  has  different,  absolute,  and  unlimited  rights,  upon  any  one  of 
which  he  may  complete  his  titles  to  the  property,  the  law  does  not  require  that  he 
should  make  up  more  titles  than  one  to  enable  him  to  dispose  of  it.  The  other  titles 
are  consolidated  with  that  which  has  been  completed. 

When  the  heir  of  the  investiture  obtains  an  infeftment  in  that  character,  the 
personal  rights  granted  by  his  predecessors,  affecting  the  same  estate,  are  so  many 
burdens  upon  him.  Such  personal  rights,  vested  in  third  parties,  may  enable  them  to 
evict  the  estate.  But  where  they  belong  to  the  heir  himself,  they  cannot  impair  his 
rig^t  under  the  infeftment. 

When  one  is  vested  in  the  feudal  right  of  lands,  he  may  sell  and  convey  them  to  an 
onerous  purchaser,  whose  right  will  be  secure,  though  the  seller,  or  his  predecessor, 
should,  by  personal  deeds,  have  conveyed,  or  have  been  bound  to  convey  them  to  third 
parties.  But  where  the  feudal  right  is  burdened  with  nothing  but  personal  rights 
belonging  to,  [397]  or  obligations  in  favour  of  the  proprietor  himself,  he  has  power  not 
only  to  sell  to  onerous  purchasers  but  to  convey  gratuitously. 

This  doctrine  was  completely  settled  in  Edgar  against  Maxwell,  6th  July  1736, 
Kilh  See  also  21st  July  1738,  between  the  same  parties.  It  is  true,  that  in  the  case 
of  Hay  against  Hay,  30th  June  1758,  this  doctrine  seems  to  have  been  departed  from; 
but  still  it  was  not  so  in  reality,  for  it  was  there  admitted  on  all  hands,,  that  the  decision 
in  the  case  of  Eshieshiells  was  unimpeachable.  It  was  again  distinctly  recognised  in 
the  ease  of  Gassillis,  13th  January  1801,  and  appears  to  have  been  taken  for  granted, 
in  30th  June  1752,  Smith  and  Bogle  against  Gray,  KUk. ;  and  24th  November  1802, 
Durham  against  Durham. 

In  the  case  of  Snodgrass,  quoted  on  the  other  side,  an  attempt  was  made  to  carry 
this  doctrine  still  farther — for  it  was  pleaded,  that  the  mere  act  of  serving  under  the 
investitures  was  sufficient  to  do  away  all  personal  rights ;  but  that  was  very  properly 
repelled  by  the  Court 

Argument  for  the  pursuer. 

Every  man  who  is  unfettered  in  his  title,  may  regulate  the  destination  of  his 
property  as  he  pleases ;  and  such  destination  must  be  regarded  as  the  standing  rule  of 
succession,  until  altered  by  a  person  vested  with  a  competent  right  and  title  to  make 
that  alteration.  Hence  the  several  substitutes  called  by  the  settlement  have  a  right  to 
credit  under  it,  to  the  effect  of  founding  action  at  their  instance,  in  order  to  obtain 
implement  of  the  destination  in  their  favour ;  and  against  such  action  no  good  defence  can 
be  stated,  unless  it  be  founded  on  the  same  destination,  and  pleaded  by  a  person  who  can 
deduce  his  right  from  the  same  source ;  and,  therefore,  Colin  Buchanan,  the  undoubted 
proprietor  of  the  lands  of  Mackeanston,  having,  by  the  marriage-contract,  destined  the 
lands  to  certain  heirs,  it  was  not  in  the  power  of  George  Buchanan,  who  never  made  up 
a  title  under  the  contract,  to  convey  away  the  lands  in  prejudice  of  the  heirs  thereby 
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called ;  and  his  conveyance  to  the  defender  is  inept,  or,  if  good  for  any  thing,  it  is  only 
to  the  effect  of  obliging  the  disponee  to  make  over  the  lands  Tiabili  modo  to  die  punuer. 

Ko  doubt,  a  person  in  this  situation  would  have  as  full  a  right  to  dispose  of 
estate  in  the  one  character  as  in  the  other,  providing  he  made  up  corresponding  titii 
where  the  deed  of  provision  contains  a  simple  destination,  without  prohibitory,  iiriUnt^ 
and  resolutive  clauses.  But  this  power  of  free  disposal  over  the  estate,  which  would  be 
competent  to  the  disponee  or  heir  of  provision,  on  completing  his  titles  as  such,  gives 
no  ground  whatever  to  infer  that  he  has  the  same  power  of  disposal  without  completing 
his  titles.  By  completing  the  titles  under  the  deed  of  provision,  effect  is  given  to  the 
ancestor's  settlement,  and  the  estate  is  taken  up  in  the  manner  in  which  he  has 
appointed  it  to  be  taken ;  consequently,  upon  obvious  grounds  of  reason,  as  well  as  upon 
feudal  principles,  the  disponee,  or  heir  of  provision,  is  vested  with  the  very  right  which 
the  deed  of  settlement  is  calculated  to  confer,  and  is  no  way  restrained  from  dispoedDg 
of  the  property,  unless  in  so  far  as  express  restrictions  have  been  imposed  upon  bim  by 
the  deed.  In  such  circumstances,  [398]  his  disposing  of  the  estate  is  warranted  and 
authorised  by  the  very  deed  of  provision  which  he  founds  on  as  his  title ;  and  no  one 
has  right  to  challenge  his  doing  so,  who  cannot  point  out  an  express  restriction  to  the 
contrary.  But  it  is  very  different  where  he  neglects  the  deed  of  provision,  and  attempts 
to  alienate  the  estate  in  virtue  of  a  separate  title,  such  as  that  of  heir  of  line,  for  then 
he  can  only  convey  what  he  takes  in  that  character,  and  he  leaves  the  deed  of  piovidon 
entire,  which,  in  its  nature,  is  a  burden  or  right  of  credit  against  the  heirs  of  line,  mider 
which  they  may  be  called  upon  to  make  up  titles,  and  convey  the  estate  to  the  several 
heirs  favoured  by  the  deed  of  provision ;  2l8t  July  1738,  Edgar  against  MaxwelL— 
30th  January  1752,  Smith  and  Bogle  against  Gray,  Kilk. — Durham  against  Durham, 
24th  November  1802.— Welch  against  Welch,  21st  June  1808.-— Hay  against  Hay,  30th 
June  1758. — Snodgrass  against  Buchanan,  16th  December  1806. 

The  argument  of  the  defender  proceeds  upon  the  footing  of  its  being  the  ciicmn- 
stance  of  the  heir-at-law  having,  or  not  having,  made  a  conveyance  of  tlie  subjects,  which 
decides  the  right  of  the  heir  of  provision ;  but  this  is  clearly  contradicted  by  all  the 
authorities  which  have  been  mentioned.  It  appears  from  them  that  it  depends  entirely 
on  his  having  made  up  the  proper  titles  in  his  own  person  to  enable  him  to  alter  the  deed 
of  provision ;  and  this  is  farther  confirmed  by  the  very  case  of  Edgar,  on  which  the 
defender's  argument  is  chiefly  founded;  for  there  it  was  found,  in  1738  and  1743,  that, 
as  to  all  the  lands,  the  personal  right  to  which,  under  the  contract,  still  subsisted,  the 
want  of  a  service  as  heir  of  provision  was  fatol  to  the  alteration  of  the  settlement ; 
while  it  was  only  as  to  a  part  of  them  in  which  the  disponee,  in  the  contract  of  marnage 
himself,  had  made  up  titles  and  been  infeft  under  the  old  investiture,  that  the  decision 
of  1736  applied;  it  being  held  that  that  was  a  discharge  of  the  contract  of  marriage, 
which  it  was  competent  for  him  to  grant,  as  having  the  full  personal  right  of  tihe 
contract  in  him. 

In  the  case  of  Cassillis,  Earl  Thomas  had  made  up  feudal  titles  under  the  deed  of 
provision  1748;  and,  therefore,  all  that  was  decided  by  the  judgment  founded  on  by 
the  defender  was,  that  a  service  as  heir-male  and  of  line  was  sufficient  to  carry  a  charter 
to  heirs  and  assignees  whomsoever  by  a  person  who  had  previously  rec<^nised  the  deed 
of  provision,  and  made  up  complete  titles  under  it. 

Lord  Meadotpbank, — This  case  is  in  apicihua  juris.  It  differs  from  the  case  of 
Elshieshiells  in  this  feature,  that  George  Buchanan,  who  made  up  his  title  under  the 
old  investiture,  had  no  vested  interest,  quoad  the  land  estate,  in  the  postnuptial 
contract  of  marriage,  which  contained  the  personal  right  founded  on  by  the  claimant 

The  facts  in  this  case  are  of  the  very  simplest  nature.  Colin  Buchanan  had  con- 
tracted the  disease  of  which  he  afterwards  died.  He  wished  to  arrange  his  affairs  in 
what  he  conceived  to  be  a  proper  manner ;  and  he  entered  into  a  postnuptial  contract  of 
marriage,  in  which  he  disponed  a  small  estate  to  his  eldest  son,  under  the  burden  of  a 
moderate  annuity  to  his  wife,  and  L.400  to  the  second  son ;  and  the  conveyance  was 
not  to  the  eldest,  whom  failing,  to  the  second,  but  to  the  eldest,  his  heirs  and  successors. 
Robert  Buchanan,  the  eldest  son,  died  in  infancy ;  and  George,  the  second,  was 
[399]  his  heir  and  successor.  But  George  never  made  up  any  title  under  that  destina- 
tion, but  expede  a  service,  which  was  followed  by  infeftment  under  the  investitore  of 
the  father,  as  his  heir. 

In  this  situation,  without  any  title  in  his  person,  no  vested  title,  but  a  capacity  to 
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obtain  a  vested  tiUe  in  terms  of  the  contract^  Greorge  expede  his  service  in  the  heritable 
estate ;  and  having  done  so,  he,  without  ever  making  up  a  personal  title  to  the  destina- 
tion, conveyed  gratuitously  that  heritable  infeftment  to  Mr.  Craig  Buchanan ;  and  he 
obtained  possession,  and  expede  an  infeftment. 

Whereas  Alexander  Johnston,  the  first  in  the  case  of  Ekhieshiells,  was  the  donee 
and  disponee  under  the  marriage-contract,  and  entitled  directly  to  execute  the  pro- 
curatory  of  resignation  therein,  fdthough  he  preferred  taking  up  the  estate  as  heir-male 
to  his  father.  It  may  be  said,  therefore,  that  Alexander  Johnston  had  a  right  to  dis- 
charge the  contract  as  to  the  interests  in  question,  and  that,  therefore,  his  feudal  title 
was  valid  and  unchallengeable,  and  sufficient,  of  course,  to  enable  him  or  his  heirs  to  dis- 
pose of  the  property  at  pleasure ;  whereas  George  Buchanan,  having  no  vested  interest 
in  this  personal  right  beyond  a  naked  right  of  apparency  to  his  brother  Robert,  the 
disponee  in  the  contract,  possessed  no  power  to  discharge,  assign,  or  extinguish  it ;  and 
that,  therefore,  his  feudal  title,  under  the  old  investitures,  could  not  afford  him  a 
sufficient  title  to  convey  to  the  petitioner,  in  prejudice  of  the  heirs  of  the  destination  in 
the  marriage-contract 

But  I  have  certainly  been  taught  by  very  great  authorities,  I  mean  the  dicta  of  the 
Bench,  and  the  opinions  of  the  most  respectable  lawyers  of  the  last  generation,  that 
where  a  person  has  a  perfectly  formal  feudal  title  to  an  estate,  and  has  likewise  a 
substantial  interest  in  a  separate  personal  right,  he  is  in  a  capacity  to  alienate  the  estate 
gratuitously,  both  rights  being  unlimited,  although  he  has  not  made  up  his  titles  to  the 
personal  right  At  the  same  time,  it  is  extremely  difficult  to  assign  any  precise  legal 
principle  for  this  doctrine,  or  to  extricate  it  distinctly  and  clearly  from  the  conflicting 
consequences  that  may  seem  to  flow  from  it  But  it  is  a  rule  plaiidy  recommended  by 
many  advantages  in  point  of  expediency;  and  as  it  verges  upon  very  fundamental 
principles,  it  certaiidy  becomes  us  to  be  very  sure  that  we  understand  it  thoroughly, 
when  we  come  to  apply  it,  and  to  be  certain  that  we  do  not  extend  it  rashly  or 
improperly,  or  reject  it  or  narrow  it  unadvisedly. 

This  case,  therefore,  appeared  to  me  to  call  for  very  particular  attention  indeed ;  and 
I  see  with  much  satisfaction  that  considerable  attention  has  been  paid  to  state  to  your 
Lordships  the  authorities  regarding  it  in  the  petition  for  Mr.  Craig  Buchanan.  But  the 
importance  and  the  weight  of  the  doctrine  does  not  seem  to  have  obtained  a  correspond- 
ing attention  in  the  answers,  which  certainly  is  not  a  ftdling  that  can  usually  be  ascribed 
to  the  learned  counsel  who  draws  them.  But  as  this  is  certainly  the  fact^  and  as  the  case 
is  manifestly  of  the  very  first  importance,  I  have  felt  it  my  duty  to  travel  beyond  the 
papers  that  have  been  put  into  your  Lordships'  hands,  in  the  hopes  of  forming  a  clear 
and  decided  opinion  upon  a  question  so  very  material  in  the  theory  of  our  feudal  rights. 

In  this  research,  I  have  been  favoured  with  the  papers  of  two  very  eminent  judges 
that  tried  the  case  of  John  Hay,  claimant  of  the  estate  of  [400]  Bara,  against  Lord 
Charles  Hay,  in  the  year  1758,  Lord  President  Craigie  and  Lord  Kilkerran.  In  that 
ease  the  decision  as  to  the  succession  of  Elshieshiells  was  brought  forward  in  the  same 
manner  as  it  is  now,  as  an  authority  by  which  the  Court  were  to  be  guided  in  deciding 
the  cause ;  and  I  find  these  great  judges  adopted  opposite  theories  with  regard  to 
Elshieshiells,  as  rendering  it  applicable,  or  otherwise,  to  the  case  of  Bara;  and  it 
happens  now  that  the  very  same  theories  must  determine  the  decision  in  the  present 
case  one  way  or  other.  For  if  Lord  Kilkerran  is  right  with  regard  to  the  import  of  the 
decision  in  the  case  of  Elshieshiells,  the  claim  of  Mr.  Harvie  is  good ;  and  if  President 
Craigie's  theory  is  right,  the  petition  of  Mr.  Craig  Buchanan  is  well  founded.  As  far  as 
I  have  been  able  to  discover,  the  case  of  Elshieshiells  has  been  bowed  to  by  all  lawyers, 
without  exception,  as  weU  founded.  But  what  I  have  said  must  satisfy  your  Lordships 
that  it  has  been  understood  differently,  and  that  I  apprehend  that,  according  to  our 
opinion  upon  that  difference,  it  will  be  our  duty  to  decide  the  present  cause.  On  this 
account^  my  Lords,  though  I  trespass  somewhat  on  your  time,  I  shall  take  the  liberty 
to  state  the  case  of  Elshieshiells  very  particularly ;  and  I  shall  also  state  that  of  Bara, 
explaining  the  grounds  of  the  different  theories  there  given,  and  specifying  the  grounds 
on  which,  I  am  humbly  of  opinion,  on  the  whole,  that  the  theory  of  President  Craigie 
is  the  sound  one,  and  of  course  makes  the  decision  of  Elshieshiells  a  decisive  authority 
in  favour  of  the  petitioner. 

The  case  of  Elshieshiells  was  this :  John  Johnston,  in  1684,  disponed  to  his  son 
Alexander,  in  his  (the  son's)  contract  of  marriage  with  Marion  Grierson,  his  estates 
F.C.  VOL.  I.  33 
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of  Esbie  and  Elshieahiells ;  and,  failing  him,  to  the  heirs-male  of  the  marriage ;  whom 
failing,  to  the  heirs-male  of  any  other  marriage ;  whom  also  failing,  to  the  eldest  hei^ 
female  of  the  marriage  in  contemplation.  John  died  in  1686 ;  and  Alexander,  neglect- 
ing his  contract  of  marriage,  though  containing  a  procaratory  of  resignation,  expeded  a 
special  service  to  his  father  as  heir-male,  the  standing  investiture  having  been  to  hein- 
male,  and  took  infef tment  on  a  precept  from  the  Chancery. 

The  marriage  between  Alexander  Johnston  and  Marion  Grierson  dissolved  without 
issue-male;  but  there  was  a  daughter  of  it;  and  Alexander  entered  into  a  secood 
marriage,  by  which  he  had  two  sons,  Gavin  and  Alexander  the  second.  Alexander  the 
first  having  died,  Gavin  served  heir-male  to  him,  and  was  infeft ;  and  afterwards  died 
without  issue.  Alexander  the  second,  in  like  manner,  served  heir  to  Gavin,  and  was 
infeft,  continuing  the  old  investiture.  But  he,  too,  having  no  issue,  settled  the  lands 
on  James  Maxwell  of  Barncleugh,  his  brother  uterine. 

Neither  Gavin  nor  Alexander  the  second  expeded  any  service  as  heirs  of  provisioD 
under  the  marriage-contract  1684.  Accordingly,  as  the  destination  under  that  deed 
stood  in  favour  of  the  heir-female  of  the  marriage  with  Marion  Grierson,  on  the  failaie 
which  had  happened  of  the  heirs-male  of  any  other  marriage,  Theodore  Edgar,  the  son 
of  the  daughter  of  that  marriage,  was  served  heir  of  provision  under  the  marriage- 
contract  ;  and,  upon  that  title,  instituted  a  challenge  of  the  conveyance  in  &vour  of 
Maxwell  of  Barncleugh. 

This  case  was  tried  in  1736,  with  regard  to  the  subjects  that  fell  within  [4G1]  the 
old  investiture ;  and,  as  to  these,  the  words  of  the  interlocutor  are :  ''  The  Lords  repel 
the  objection  that  the  right  of  the  contract  of  marriage  was  not  establinhed  in  the 
person  of  Alexander  Johnstone  (viz.  the  second),  in  respect  of  the  answer  that  the  real 
right  of  the  estate  was  established  in  his  the  said  Alexander's  person ; "  and  this  judg- 
ment was  affirmed  in  the  House  of  Lords. 

It  is  perfectly  obvious  that  Alexander  the  second,  as  well  as^Gkivin,  had  no  vested 
title  whatever  in  the  contract  1684.  The  only  vested  right  they  possessed  was  that  of 
the  old  male  fee  which  their  father,  Alexander  the  first,  had  taken  up.  But  he  had 
taken  it  up  while  disponee  nomtnatim  and  creditor  under  the  n:Larriage-contract ;  and  it 
might  be  contended  that,  by  exercising  this  option,  he  virtually  discharged  the  title 
under  the  marriage-contract,  in  so  far  as  the  subjects  he  thus  entered  to  were  destined 
by  it ;  and  this  presumptive  discharge  or  repudiation  is  the  view  taken  of  the  decision 
by  Mr.  Ferguson  of  Pitfour,  in  arguing  the  case  of  Lord  Charles  Hay,  and  appeals  to 
have  been  adopted  by  Lord  Kilkerran  upon  that  occasion.  But  this  docUine  waa 
plainly  attended  with  great  difficulty.  It  is  contrary  to  the  recognised  principle,  that  a 
man  possesses  his  estate  under  all  the  titles  in  his  person,  where  these  titles  are  not 
limited  by  restraints ;  and  ft  certainly  would  have  been  nearly  impossible  to  maintain 
that,  in  the  face  of  this  principle,  a  stranger  heir-male  could  have  succeeded  to 
Alexander  the  first,  under  the  old  investitures,  upon  the  death  of  his  two  sons,  in 
preference  to  his  daughter  by  Marion  Grierson.^  In  fact,  the  point  is  otherwise  fixed 
beyond  all  question, — the  mere  continuing  of  the  old  investiture  nowise  impain^ 
defeats,  or  absorbs  any  destination  in  a  right  still  personal,  calculated  to  burthen  it; 
and,  on  the  contrary,  at  any  distance  of  time,  if  the  personal  right  does  not  impose  any 
restraints,  so  as  to  expose  it  to  prescription,  it  will  become  predominant,  and  direct  the 
descent  of  the  estate,  when  the  person  called  by  it  comes  to  be  different  from  the  heir 
of  the  investiture.  The  well-known  cases  of  Bogle  and  Smith,  and  Durham  against 
Durham,  and  many  others,  leave  not  a  shadow  of  doubt  that  this  is  the  law  of  Scotland ; 
and  in  this  way  President  Craigie  remarks  it  in  his  notes,  that  Theodore  Edgar  would 
have  carried  the  estate  under  the  destination  in  the  contract,  had  nothing  happened 
but  the  continuation  of  the  old  investiture  by  the  successive  entries  of  Alexander  and 
his  two  sons,  Gavin  and  Alexander  the  second,  to  the  old  investiture  in  favour  of  heirs- 
male  general. 

But,  in  this  way,  if  the  destination  in  the  contract  remained  in  full  vigour,  notwith- 
standing the  entry  of  Alexander  the  first  to  the  old  investiture,  it  seems  to  be  of  no 
sort  of  consequence  whether  he  happened  to  be  formally  vested  with  the  personal  rights, 
or  merely  possessed  the  lands,  so  far  as  regarded  it,  in  a  state  of  apparency.     The  entry 

^  This  is  also  fixed  in  the  case  of  General  Buchanan's  succession,  to  be  afterwards 
noticed. 
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to  the  invefltitue  appeals  to  have  produced  no  assignable  change  whatever  upon  the 
personal  deed ;  and,  therefore,  it  seems  impossible  to  suggest  any  ground  for  ascribing 
an  influence  to  the  entry  to  the  investiture,  from  the  acci-  [402]  -dent  that  Alexander 
the  first  was  formally  in  iihUo  of  the  personal  right,  which  would  not  have  belonged 
to  that  entry,  although  he  had  been  merely  in  a  state  of  apparency,  so  far  as 
respected  the  personal  right.  The  effect  of  the  entry  was  undoubtedly  to  confer  great 
powers  over  the  estate ;  powers  that  plainly  could  be  exercised  without  hazard  of  any 
difficulty  from  the  state  of  the  personal  right ;  for,  whether  formerly  tn  tiUdo  of  it  or 
not|  Alexander  had  unquestionably  the  substantial  right  as  creditor  under  it ;  so  that, 
whOe  debtor  in  virtue  of  his  representation  of  his  father  John  Johnstone,  to  make 
good  the  destination  of  the  contract,  he  was  likewise  truly  the  creditor  to  exact  imple- 
ment of  the  obligation ;  and  as  he  was  the  sole  creditor,  the  burden  of  the  destination, 
so  far  as  it  affected  him,  was  completely  counterbalanced  by  his  being  creditor  in  that 
burden.  It  was,  therefore,  quoad  him,  nothing ;  and  had  he  conveyed  away  the  estate, 
he  must  have  been  held  to  discharge  the  burden. 

Bat  he  did  not  convey  away  t^e  estate.  Gavin,  upon  his  father's  death,  continued 
the  old  investiture ;  and,  quoad  the  personal  right  in  the  contract,  remained  all  his  life 
in  a  state  of  apparency.  Alexander  the  second  did  the  same.  Nothing  can  be 
more  obvious  than  that,  quoad  the  personal  right,  both  were  in  a  mere  state  of 
apparency.  Without  a  service  as  heir  of  provision,  the  failure  of  the  prior  destina- 
tion in  favour  of  the  heirs-male  of  the  first  marriage  was  not  ascertained;  and,  of 
course,  the  right  was  not  established  to  succeed  their  father  in  it  But  though 
Alexander  the  second  was  a  mere  apparent  heir  in  this  personal  right,  and  that  right,  as 
far  as  can  be  discovered,  remained  as  entire  as  it  was  during  the  life  of  John  Johnstone, 
the  conveyance  to  Maxwell  of  Barncleugh,  upon  the  title  of  the  infeftment  under  the 
old  investiture,  was  found  good  by  this  Court  and  the  House  of  Lords.  There  can  be 
no  doubt  that,  without  this  right  of  apparency,  the  conveyance  would  have  been  good 
for  nothing,  exactly  as  if  it  had  been  made  by  a  stranger  heir-male  of  the  investiture ; 
and  we  have  seen  that  the  personal  title  was  nowise  impaired  in  its  vigour,  or  in  any 
respect  altered  by  the  prior  entry  of  Alexander  the  first.  Nor  can  it  possibly  be  held  to 
have  entered  into  any  state  of  combination  with  the  real  right,  so  as  to  have  been  carried 
to  Gravin  and  Alexander  the  second  by  the  mere  continuation  of  the  investiture.  It  was, 
indeed,  impossible  it  could  ever  amalgamate  with  a  male  fee ;  and  we  see  that  while  the  fee 
retained  its  male  character,  and  descended  accordingly,  the  personal  right  retained  also 
its  character  in  full  vigour,  and  would  have  predominated  and  ruled  the  descent  of  the 
estate,  had  not  Alexander  the  second,  when  only  apparent  heir  in  it,  defeated  it  by  a 
gratuitous  conveyance  in  favour  of  a  stranger ;  and  it  may  here  be  mentioned,  that  so 
entire  was  it  held  that,  in  the  years  1738  and  1743,  Theodore  Edgar  carried  several 
subjects,  in  virtue  of  it,  where  the  infeftments  of  Gavin  and  Alexander  had  been  ineptly 
expede,  from  the  form  of  clare  constat  being  employed,  instead  of  hasp  and  staple. 

It  seems  to  me,  therefore,  to  follow,  from  this  examination  of  the  case  of  Elshie- 
shiells,  that  it  could  not  there  have  been  reckoned  of  the  smallest  consequence  that  it 
was  Alexander  the  first  who  entered  to  the  old  investiture,  while  nominattm  donee  in 
the  procuratory  of  the  contract  of  marriage.  The  coincidence  had  no  assignable  effect 
upon  either  the  real  or  the  personal  right.  No  lawyer  has  been  able  to  suggest  one  that 
[403]  can  admit  of  a  moment's  examination.  Nothing,  therefore,  was  carried  by  the 
entries  of  Gavin  and  Alexander  the  second,  that  would  not  have  been  carried  though 
Alexander  the  first  had  never  entered,  and  that  they  had  entered  aeriaHm  to  their 
grandfather,  John  Johnstone,  in  consequence  of  the  predecease  or  non-entry  of  their 
father.  The  defeat  of  the  personal  right,  therefore,  must  be  ascribed  completely  to  the 
situation  of  Alexander  the  second,  as  vested  with  the  investiture,  but  only  apparent  heir 
with  respect  to  the  personal  right.  From  which  the  necessary  induction  is,  that  a 
person  who  enters  to  the  investiture,  though  he  has  no  title  formaUy  made  up  to  a  con- 
current personal  right,  containing  a  destination  that  would  rule  the  descent  of  the 
estate,  is  in  a  situation  enabling  him  effectually  to  convey  the  estate,  either  onerously  or 
giaCbitously,  as  effectually  as  if  he  had  completed  his  title  to  the  personal  right. 

There  is,  however,  no  doubt  that  this  conclusion  is  adverse  to  an  interlocutor  of  the 
Court,  pronounced  in  the  Case  of  Bara,  which  was  decided  in  1757-58,  between  John 
and  James  Hay,  claimants,  and  Lord  Charles  Hay,  defender.  There  the  facts  stood  thus. 
Sir  James  Hay,  in  1685,  disponed,  in  the  contract  of  marriage  of  his  son,  John  Hay, 
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with  Miss  Fowlis  of  Bavelston,  his  est&te  of  Bara,  and  others,  to  the  said  John  Hay, 
and  the  heirs-male   of  the  marriage,  whom  failing,  to  the  heirs-male  of  any  other 
marriage,  whom  failing  to  Sir  James  and  the  heirs-male  of  his  hody,  whom  feuling  to 
the  heirs-female  of  the  marriage.     John  Hay  died  in  1686  leaving  .an  only  daughter, 
Margaret,  afterwards  married  to  Lord  William  Hay,  to  whom  she  had  two  sons,  John 
and  James  Hay.     The  contract  contained  procuratory  and  precept,  hut  no  infeftment 
had  followed  upon  it ;  and  at  John's  death,  Sir  James  expede  a  general  service  as  heir 
of  provision  to  John ;  hut  the  service   did  not  mention  under  what  deed ;  and  in 
consequence  of  that  omission  the  validity  of  it  was  thought  to  he  questionahle.    But  Sir 
James,  having  remained  feudally  vested  in  the  estate  under  the  standing  investiton, 
proceeded,  without  granting  to  himself  a  precept  of  darey  or  a  new  procuratory  (which 
it  is  thought  he  might  have  competently  done  voluntarily,  since,  hefore  the  statute  1693, 
he  might  have  heen  compelled  to  do  it  hy  an  ordinary  action),  to  execute,  in  1699,  a 
disposition  to  himself  in  liferent^  and  to  his  son  Kohert  (afterwards  Sir  Hohert)  in  fee, 
with  a  termination  in  favour  of  the  family  of  Tweedale ; — thus  disinheriting  his  grand- 
daughter by  his  eldest  son;  and  some  years  afterwards,  Sir  Robert,  when  he  had 
succeeded  to  the  estate,  made  another  settlement,  containing  likewise  a  termination  in 
favour  of  certain  branches  of  that  family.     Upon  the  death  of  Sir  Robert^  Margaret 
Lady  William  Hay,  and  her  sons,  John  and  James,  made  up  titles  to  the  destination  in 
the  marriage-contract,  and  raised  a  challenge  of  the  infeftment  of  Lord  Charles  Hay,  the 
donee  of  Sir  Robert's  settlement,  as  having  flowed  a  nan  habente  patestatem^  because  the 
personal  right  under  the  contract  had  been  left  by  Sir  James  and  Sir  Robert  tii 
Jicereditate  jacenii  of  John,  and  never  correctly  taken  up  by  them. 

The  cajse  was  argued  by  the  greatest  lawyers  of  the  day — Lord  Pitfour,  Lord 
President  Miller,  Lord  President  Dundas,  Lord  Covington,  and  Lord  Alemoore,  all  then 
at  the  Bar.  In  December  1757,  the  [404]  Court,  on  report  of  Lord  Kilkenan,  foond 
that  Sir  James's  service  was  inept,  but  that  he  had  nevertheless  a  good  title,  without  a 
service,  in  virtue  of  his  original  infeftment,  and  the  devolution  to  him  of  the  destination 
in  the  marriage-contract,  to  execute  the  deed  1699.  Lord  Charles  Hay  reclaimed  with 
respect  to  the  service ;  and  the  Court,  in  reviewing,  repelled  the  objection,  determined 
no  doubt  by  the  precedent  in  the  case  of  Pitrichie,  and  the  vast  proportion  of  services 
where  the  deeds  of  provision  were  not  specified.  On  the  other  hand,  the  claimants 
reclaimed  with  respect  to  the  sufficiency  of  Sir  James  Hay's  title  without  a  service. 
Lord  Pitfour  drew  the  petition,  and  President  Craigie's  notes  are  extant  upon  it^  and 
upon  some  of  the  other  papers.  The  answers  were  drawn  by  President  Dundas, 
followed  by  a  memorial  by  President  Miller,  and  the  counter  memorial  is  drawn  by  Lord 
Covington.  Some  notes  of  Lord  Kilkerran  also  are  extant  upon  the  answers  and  the 
memorial  on  that  side ;  and  we  have  thence  very  clearly  preserved  the  different  views 
which  these  great  lawyers  and  Judges  entertained  upon  the  merits  of  the  question  at 
issue.  And  here,  too,  at  advising,  the  Court  altered,  and  found  that  a  service  to  the 
personal  right  was  required  to  enable  Sir  James  to  execute  the  deed  1699.  No  appeal 
appears  to  have  been  taken,  nor  was  there  any  further  litigation ;  no  doubt,  for  this 
reason,  that  Sir  James's  service  was  shown  to  be  unquestionably  valid ;  so  that  it  was 
of  no  consequence  to  Lord  Charles  Hay  to  contend  that  Sir  James  had  sufficient  powers 
without  a  service. 

Still,  however,  the  judgment  of  the  Court  stands  unfavourably  to  the  theory  I  have 
deduced  from  an  examination  of  the  case  of  Elshieshiells,  and  I  think  I  see  well  enough 
how  this  may  have  happened.  At  the  report,  the  validity  of  the  service  chiefly  had 
been  discussed  at  the  Bar,  and  the  opinion  that  Sir  James  could  do  without  it  appears 
to  have  been  carried  by  the  casting  vote  of  the  Lord  President  This  is  pretty  good 
evidence  that  neither  the  Bar  nor  the  Bench  had  been  very  generally  alive  at  the  time 
to  the  point  of  law ;  and  it  is  certainly  not  at  all  wonderful  that,  in  a  question  of  so 
much  subtelty,  the  subsequent  discussion  did  not  prove  sufficient  to  open  it  up  fnlly  to 
the  conviction  of  the  majority  of  a  Court  of  fifteen  Judges.  It  may  indeed  be  acknow- 
ledged that  the  true  theory  of  the  case  of  Elshieshiells  labours  under  a  difficulty  which 
must  at  first  render  it  unpalatable  to  the  taste  of  a  lawyer.  Lord  Pitfour  contended 
strongly,  that  without  an  aditto  koereditatia  to  the  predominant  personal  right  of  an 
estate,  it  was  impossible  to  defeat  or  assign  that  right ;  that,  therefore,  the  right  of 
Alexander  Johnston  the  second,  to  convey  to  a  stranger,  must  be  ascribed  to  his  father, 
Alexander  the  first,  having  renounced,  by  implication,  the  marriage-contract,  so  far  as 
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respected  the  estate  of  ELBhieshiells,  when  he  entered  to  it  under  the  old  investiture. 
This  is  plain  intelligible  language  suited  to  the  ordinary  views  and  contemplations  of 
every  lawyer.  The  President  seems,  accordingly,  to  have  felt  this;  and  besides 
confuting  the  doctrine  of  the  extinction  of  the  personal  rights  by  the  known  and 
established  principles  which  preserved  it  in  vigour,  and  which  would  have  enabled  it  to 
transmit  the  estate  to  Theodore  Edgar,  had  it  not  been  defeated  by  Alexander  the 
second,  he  laboured  to  suggest  some  legal  effect  or  change,  operat-  [406]  -ing  upon  the 
personal  right  by  the  entry  to  the  investiture,  writing  in  different  places  upon  the 
margin,  "  not  repudiated,  not  discharged,  but  consolidated."  It  is,  however,  with  sub- 
mission, quite  clear  that,  great  lawyer  as  he  was,  he  must  have  failed  to  give  any 
plausibility  to  this  notion  of  consolidation  between  a  destination  to  heirs-male  and 
female  of  marriages,  with  the  pure  male  fee  of  the  old  investiture  to  heirs-male  general ; 
a  fee,  too,  which  his  Lordship  recognizes  as  inferior  in  power  to  the  personal  destination, 
which  he  states  was  so  far  from  being  extinguished,  that  without  the  positive  settlement 
to  Maxwell  of  Bamcleugh,  it  must  have  carried  the  estate  to  Theodore  Edgar.^ 
Failing,  therefore,  in  this  attempt,  his  theory,  though  sound,  of  the  case  of  Elshieshiells 
must  have  been  somewhat  discredited ;  and  there  is  no  attempt  upon  the  part  of  Lord 
Charles  Hay's  very  able  counsel  to  suggest  a  principle  or  any  known  description,  class, 
or  category  of  effects,  whereby  Alexander  the  second,  when  merely  in  apparency  as  to 
the  personal  right,  was,  notwithstanding,  in  tittdo  to  transmit  that  estate  to  a  stranger, 
which,  without  such  transmission,  that  personal  right  must  have  carried.  Sir  Thomas 
Miller,  with  his  characteristic  prudence,  contents  himself  with  stating  broadly  the  rule 
established  in  the  case  of  Elshieshiells,  that  an  entry  to  personal  titles,  which  are 
properly  latent,  was  not  requisite  to  enable  a  proprietor  infeft  to  convey  effectually,  and 
with  pointing  out  the  advantages,  and  even  necessity  in  point  of  expediency,  of  this 
rul&  His  words  are,  page  4,  at  bottom,  "  The  great  principle  on  which  the  case  of 
Elshieshiells  was  decided  by  your  Lordships,  and  the  House  of  Peers,  was  that  where  a 
person  has  it  in  his  power  to  make  up  two  or  more  titles  to  the  same  estate,  he  may  use 
and  establish  the  right  in  his  own  person  by  any  of  those  titles  he  pleases,  and  no 
succeeding  heir  can  quarrel  his  predecessor's  having  made  up  his  right  in  that  manner, 
nor  pretend  to  take  up  the  separate  right  or  title  to  the  estate  which  he  had  neglected." 
And  again,  page  5,  at  bottom,  he  says,  "  The  memorialists  apprehend  that  the  decision 
of  Elshieshiells  would  have  been  the  same  in  case  Alexander  had  died  before  his  father, 
and  that  Gavin,  his  son,  had  made  up  his  title  to  the  lands  by  special  service  to  John, 
his  grandfather,  without  making  up  a  title  to  the  personal  right  by  a  general  service.^ 
The  general  principle  upon  which  that  decision  proceeded,  and  the  reason  of  the  thing, 
must  equally  apply  in  both  cases.  The  principle  has  been  already  stated,  that  where  a 
complete  real  right  of  lands  is  established  in  any  person  upon  a  proper  feudal  title,  such 
person  is  not  obliged  to  make  up  titles  to  all  the  collateral  personal  rights  to  these  lands 
which  may  accresce  to  him  by  purchase  or  succession ;  it  is  sufficient  if  he  has  one 
complete  title  of  property  in  his  person ;  and  no  after  heir  can  take  up  the  estate  upon 
such  personal  right,  which  had  once  concurred,  and  might  have  been  taken  up  by  the 
predecessor,  but  was  neglected  by  him  non  amino  amittendi  TuBreditatiSt  but  as  altogether 
useless,  as  it  could  add  nothing  to  his  com-  [406]  -pleted  real  right.  And,  indeed,  the 
contrary  doctrine  would  occasion  very  strange  convulsions  and  perplexities  in  the 
progress  of  our  land  estates ;  for  unless  the  same  attention  was  given  to  complete  the 
titles,  and  carry  on  the  progress  of  all  the  collateral  personal  rights,  there  could  be  no 
security  against  such  claims  as  the  present,  at  the  instance  of  remote  substitutes  in  these 
personal  and  neglected  rights,  after  the  longest  possession  upon  the  feudal  investitures 
of  the  estate."  ^ 


1  It  is  curious,  however,  that  the  case  of  Elshieshiells  is  classed  in  the  Dictionary 
under  the  head  of  Comolidation  ;  and  even  Kilkerran  does  the  same. 
^  Kiik.  MS.  notes,  "  It  may  be  so,  as  both  titles  were  equally  in  him." 
'  It  appears  clear,  from  Kilkerran's  notes,  that  he  rested  on  the  circumstance,  that 
the  personal  title  was  in  Alexander  the  first,  and  not  in  Sir  James  Hay.  His  note  on 
the  decision  is, — "  The  principle  urged  by  procurators  for  Lord  Charles  was  just  that, 
when  a  man  has  two  rights  in  him,  he  might  make  choice  of  either,  and  his  heir  could 
not  take  up  the  other  right,  and  thereon  quarrel  his  deed.     But  it  did  not  apply ;  for 
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Sir  Thomas  Miller,  aocordinglj,  instead  of  bringing  forward  any  legal  theory,  his 
recourse  (and  the  President,  too,  seems  to  follow  his  example)  to  analogies  derived  from 
concurrent  feudal  rights,  where  the  Court  had  decided  in  the  cases  of  the  Eui  of 
Kincardine  and  Boss  of  Easterfearn,  that  where  an  heir  having  had  his  choice  of  two 
infeftments  to  enter  to,  and  had  actually  entered  to  one  of  them,  no  succeeding  hen 
would  be  permitted  to  take  up  the  neglected  infef tment,  in  order  to  defeat  the  acts  and 
deeds  of  his  predecessor,  or  the  rights  of  his  creditors.     Edward  Earl  of  Kincardine  was 
vested  in  the  property,  and  had  acquired  apprizings  and  adjudications  over  the  estateL 
Earl  Alexander  made  up  his  titles  to  the  apprizings,  and  neglected  the  property,  vai 
afterwards  contracted  large  debts,  and  his  successor  endeavoured  to  hurt  the  rights  of 
Earl  Alexander's  creditors,  by  entering  to  the  neglected  title  of  property,  but  this  the 
Court  would  not  permit.^     And  in  the  converse  way,  Boss  of  Easterfearn  was  not 
permitted  to  make  up  a  title  to  a  neglected  wadset,  which,  as  well  as  the  reversion,  had 
belonged  to  his  predecessor,  and  had  never  been  extinguished  by  intromission,  becatue 
the  reverser  was  entitled  to  the  surplus  duties ;  and  from  the  analogy  of  these  cases,  it 
was  contended,  that  in  the  case  of  Eishieshiells,  too,  there  was  a  concurring  tide,  and 
that  no  subsequent  heir  ought  to  be  permitted  to  quarrel  the  acts  and  deeds  of  the 
Johnstons  under  the  title  they  had  preferred  to  make  up.     Bat  it  is  evident  that  this 
analogy  is  somewhat  imperfect,  because  the  neglected  title  in  the  case  of  Eishieshiells 
remained  in  force,  and  might  competently  have  been  taken  up  to  carry  the  estate,  in 
spite  of  the  preferred  title,  by  the  old  investiture ;  which  was  quite  otherwise  in  the 
cases  of  Kincardine  and  Easterfearn,  where  the  neglected  feudal  tides,  by  being  once 
passed  by,  were  held  to  have  been  rendered  incapable  of  being  ever  afterwards  taken  up 
or  carry  any  thing. 

I  remark,  likewise,  a  sort  of  a  glimpse  of  an  argument  in  President  [407]  Ciaigie's 
notes,  laying  a  stress  on  the  procuratory  in  the  marriage-contract  being  dead,  the  granter 
having  predeceased  the  year  1693.^  I  conjecture  that,  from  this  circumstance,  he 
considered  the  destination  in  the  contract  as  no  longer  an  inchoated  feudal  title,  or  what 
may  be  called  a  personal  fee,  but  returning  into  the  state  of  a  naked  ju8  obiigoHomf 
which  the  heir  of  John  Johnston  could  only  have  been  compelled  by  an  action  to  reeton 
to  its  full  powers,  by  granting  a  new  procuratory.  But  here,  whether  there  was  a  new 
procuratory  or  not,  the  jus  obligationia  had  been  accompanied  with  a  possession  by  a 
person  that  was  both  creditor  and  debtor  in  it ;  still,  however,  possession  without  entiy 
has  never  been  considered  as  affording  any  title  to  dispose  of  a  personal  right  to  the 
subject  possessed. 

In  tjiese  circumstances,  it  is  not  difficult  to  see  that  the  sound  construction  of  the 
case  of  Eishieshiells  might  not  have  been  at  once  adopted,  more  especially  as  I  observe 
Lord  Pitfour,  with  his  usual  circumspection,  steers  perfectly  dear  of  touching  upon  the 
question,  how  the  estate  of  Eishieshiells  would  have  descended,  according  to  his  theory 
of  it,  in  case  Alexander  Johnston  the  second  had  made  no  settlement.  I  suspect  he 
must  have  felt  the  impossibility  of  denying  that  all  the  three  Johnstons  must  be  held 
as  possessing  under  that  title,  notwithstanding  the  supposed  discharge  and  renunciation 
which  he  found  convenient  to  hold,  implied  in  the  entry  of  Alexander  the  first ;  and, 
therefore,  I  presume  he  had  recourse  to  a  silence  which  a  renewed  discussion  would 

here  the  two  rights  were  not  in  Sir  James,  as  he  had  not  made  up  a  title  to  the  persoDal 
right  which  lay  in  luBreditate  jacenti  of  his  son. 

^  Lockhart  admits,  Alexander  Earl  of  Kincardine's  making  up  titles  to  the  adjudica- 
tion, instead  of  serving  to  Edward  in  the  property,  justly  barred  his  son  from  doing  so 
to  prejudge  Earl  Alexander's  creditors.  It  was  thus  determined,  "That  where  the 
apparent  heir  has  a  double  title  to  the  whole  estate,  it  is  optional  to  him  to  make  choice 
of  which  of  them  he  pleases,  and  no  after  heir  can  challenge  his  acting  in  this  respect." 
See  memorial. 

^  On  the  necessity  of  previous  vesting  personal  titles,  the  President  writes,  "This 
denied,  and  would  be  attended  with  dangerous  effects  to  many  rights."  On  Sir  Jaoes's 
requiring  service  he  writes, — "  If  claims  under  procuratory  now  may  and  must  serve.— 
But  it  does  not  follow  that  he  could  serve  to  a  dead  procuratory,  or  that  that  vas 
necessary  to  a  feudal  proprietor  who  heirs  the  procuratory  granted  by  himself  (in  cider) 
to  make  up  a  title  to  this  personal  right." 
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have  rendered  impossible ;  and,  accordingly,  Lord  KUkerran,  it  clearly  appears,  was  so 
overpowered  by  this  circumstance,  or  at  least  by  the  concomitant  one,  that  it  was  the 
deed  of  Alexander  the  second,  while  without  a  title  to  the  personal  right,  which 
defeated  the  destination  in  it^  that  he  is  compelled  to  hold  that  he  was  in  iittdo  of  it 
His  words  upon  the  margin  of  Sir  Thomas  Miller's  memorial  (where  the  case  is  put 
that  Alexander  the  first  had  predeceased  John,  and  that  his  son  only  had  entered  to  the 
investiture,  contending  that  the  same  decision  would  have  been  pronounced  that  was 
pronounced),  are  these:  '*lt  may  be  so,  as  both  titles  were  equally  in  him."  It  is 
impossible,  however,  that  Lord  Kilkerran  could  have  held  that  both  titles  were  formally 
in  the  son ;  for  a  service  as  heir-male  of  the  investiture  could  never  be  deemed  a  service 
as  heir  of  provision  by  the  marriage-contract.  He  must,  therefore,  have  meant  that 
they  were  substantially  in  him,  though  not  formally  in  him ;  but  it  is  obvious  that  if 
he  held  this  to  be  sufficient^  the  supposed  necessity  of  being  vested  with  the  personal 
title  in  order  to  defeat  it  was  at  an  end. 

1  am  sorry  1  have  detained  your  Lordships  so  long ;  but  1  thought  it  necessary  to 
examine  accurately  into  that  discussion  which  took  place  [408]  in  the  case  of  Lord 
Charles  Hay,  where  the  last  interlocutor  of  the  Court  certainly  adopts  a  principle  which, 
if  well  founded,  would  decide  the  present  case  in  a  way  directly  opposite  to  that  which 
the  genuine  import  of  the  case  of  Elshieshiells  prescribes ;  and  whether  1  have  satisfied 
your  Lordships  or  not,  1  have  completely  satisfied  myself  that  there  is  nothing  in  the 
discussion  which  took  place  in  the  case  of  Bara  that  should  produce  any  serious  doubt 
against  the  construction  of  the  case  of  Elshieshiells  contended  for  on  the  part  of  Lord 
Charles  Hay.  Every  Scotch  lawyer  has  acknowledged  the  authority  of  that  case ;  and 
1  can  myself  testify,  that  I  have  repeatedly  heard  from  the  great  lawyers  of  the  last 
generation  the  very  same  dida  which  are  preserved  in  President  Miller's  memorial,  viz. 
that  personal  rights,  though  in  perfect  vigour,  may  be  safely  neglected  in  the  maiking 
up  of  titles  by  those  who  have  the  substantia  right  to  them,  while  they  make  up  a 
valid  feudal  right  otherwise ;  a  rule  equally  salutary  and  important,  but  which,  falUng 
under  no  distinct  department  of  situations,  exposes  it  in  a  particular  manner  to 
misapprehension ;  and,  therefore,  it  is  one  which  in  a  particular  manner  requires  to  be 
carefully  understood  and  appreciated  wherever  it  is  to  be  applied. 

In  fact^  I  must,  with  due  humility,  acknowledge  that  my  own  experience  suggests 
the  propriety  of  this  caution;  for,  in  the  case  of  Snodgrass  Buchanan  (decided,  I 
beheve,  in  1806),  I  was  carried  somewhat  in  the  same  way  as  I  suspect  the  majority  of 
the  Court  was  carried  in  that  of  Lord  Charles  Hay.  The  ingenuity  of  Mr.  Cranstoun 
and  the  Dean  of  Faculty  (Koes)  persuaded  me  at  first  that  the  case  of  Elshieshiells 
must  be  understood  as  turning  on  the  circumstance  that  Alexander  Johnston,  who 
entered,  was  disponee  under  the  marriage-contract,  and  had,  accordingly,  by  his  entry, 
operated  a  change  in  the  destination ;  but  I  afterwards  found  myself  unable  to  reconcile 
this  opinion  with  the  numerous  decisions  that  recognise  the  entire  validity  of  the 
personal  right  in  all  such  cases,  notwithstanding  the  entry  to  the  investiture.  The 
circumstances  of  that  case  are  stated  in  these  papers;  and  I  shall  only  observe,  that  I 
am  now  fully  satisfied  it  was  rightly  decided,  though  I  must  ever  highly  condemn  the 
interference  of  Mrs.  Buchanan  of  Graigievearn  to  exercise  a  faculty  for  the  very  purpose 
of  defeating  the  intention  of  her  deceased  friend  in  granting  it,  since,  if  she  had  not 
exercised  it,  the  property  must  have  descended  in  terms  of  General  Buchanan's  enixa 
voluntas^  which  was  intended  to  be  preferred  to  the  faculty,  expressed  most  clearly, 
though  ineffectually,  in  his  English  will,  as  the  destination  of  the  old  investiture  would 
have  carried  the  property  to  which  the  General  had  entered  to  the  devisee  of  that  wiU. 

On  the  whole,  being  therefore  clearly  of  opinion  that  the  title  to  convey  of  George 
Buchanan  was  good,  1  shall  say  nothing  with  regard  to  the  question  of  death-bed  which 
is  agitated  in  the  papers ;  but  I  submit  my  humble  opinion,  that  Mr.  Craig  Buchanan's 
Utle  is  unexceptionable  in  point  of  law,  and  that  the  interlocutor  ought  to  be  altered 
accordingly.^ 

^  The  following  are  the  rest  of  President  Craigie's  notes  on  Lockhart's  memorial,  in 
the  case  of  Bara,  1758 : 

''Procuntory  and  precept  expired  by  John's  death  in  1686  ;  Sir  James's  settlement 
in  bvour  of  Sir  Robert ;  a  renewal  of  the  procuratory."  ■ 
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[409]  Lord  WoodJumaelee, — My  opinion  agrees  entirely  with  the  doctrine  which  I 
have  just  heard.  I  think  that  the  principles  of  law  which  Lord  Meadowbank  has  laid 
down  are  sound  and  good.  The  doctrine  lies  on  the  efiEect  of  the  deed  said  to  hate 
been  executed  by  Mr.  Buchanan  on  death-bed ;  and  that  was  one  of  the  gioirndB  of 
argument.  But  there  is  another  ground  that  goes  on  the  supposition  that  esto  the  deed 
executed  by  him  on  death-bed  was  not  reducible,  but  was  efiEectual  and  valid  in  faToor 
of  the  SOD ;  still  that  the  younger  brother  George,  who  was  the  heir  of  Robert  under 
the  deed,  had  made  up  his  titles  generally  as  heir  of  the  investiture,  and  that  he  had 
fuU  power  to  dispone  the  estate  gratuitously,  without  serving  himself  heir  to  his  brother, 
and  without  taking  up  the  personal  title  in  the  contract  of  marriage,  which  he  had 
right  to  do  if  he  chose. 

If  the  last  ground  of  argument  is  good,  it  supersedes  altogether  the  one  on  the  head 
of  death-bed ;  and  I  thiuk  that  ground  is  sufficient ;  and,  &erefore,  I  will  take  it  for 
granted  that  there  is  no  objection  to  the  settlement  on  the  head  of  death-bed ;  and  the 
question  will  then  be,  if  there  was  any  thing  to  prevent  George  Buchanan  from 
neglecting  the  personal  title  altogether,  and  making  up  titles  independent  of  it)  I 
think  there  was  nothing  that  prevented  him  from  so  doing.  It  was  matter  of  option 
with  him  to  do  just  as  he  chose.  That  is  the  law  that  was  solemnly  laid  down  in  the 
case  of  Elshieshiells,  and,  as  I  conceive,  upon  sound  grounds.  I  don't  well  see  whether 
he  knew  of  its  existence  or  not ;  but  that  is  no  consequence. 

If  George  Buchanan  had  died  without  executing  any  deed  disponing  the  estate  to 
the  present  defender,  or  any  other  person,  the  fathePs  deed  of  settlement  would  have 
become  the  regulating  settlement  of  the  estate.  But  as  he  had  right  to  make  up  his 
titles  as  heir  of  his  father  under  the  investiture,  and  as  he  did  so,  he  became  invested 
as  unlimited  fiar  in  these  lands ;  and,  having  done  so,  he  was  entitled  to  dispone  them 
gratuitously. 

Lard  Glenlee, — The  case  has  been  so  fully  stated  by  Lord  Meadowbank,  that  it  is 
unnecessary  for  those  who  are  of  the  same  opinion  to  add  much  to  what  he  has  said. 

I  do  not  agree  with  him  in  thinking  that  the  decision  in  the  case  of  Elshieshiells 
was  guided  by  no  rule  or  principle  of  law ;  for  he  himself  laid  down  a  very  good  legal 
principle  on  which,  it  appears  to  me,  that  that  decision  may  be  supported. 

An  opposite  doctrine  would  shake  the  stability  of  the  titles  to  landed  [410]  estates 
altogether.  How,  indeed,  could  any  man  ever  be  thoroughly  acquainted  wi^  the  titles 
of  his  estate,  if  the  contrary  rule  was  held  to  be  law  ?  A  man  may  be  acquainted  with 
the  contracts  of  his  immediate  predecessors,  and  perhaps  with  some  more;  but  how 
could  he  find  out  all  the  personal  deeds  or  obligations  which  may  have  been  granted  for 
centuries  before  1  He  might  do  it  by  chance ;  but  he  could  have  no  certain  means  of 
discovering  them ;  so  that  I  do  think  expediency  itself  is  enough  to  serve  for  a  principle 
in  such  a  case ;  and  I  agree  with  Lord  Meadowbank  that  the  rule  seems  now  to  be  quite 
fixed. 

But  I  confess  it  appears  to  me  that  the  rule  is  founded  in  very  obvious  principles  of 
law.  If  a  man  is  once  vested  in  complete  feudal  titles  to  an  estate,  in  such  a  way  as  to 
entitle  him  to  do  any  onerous  deed,  so  as  to  be  effectual  against  all  the  world,  what  ia  to 
hinder  him  from  also  doing  a  gratuitous  deed,  if  he  defeats  no  limitations  or  prohibi- 
tions whatever?  Now,  here,  what  can  they  say  against  this  deed  executed  by  (Jeorge 
Buchanan  1  If  there  is  no  limitation  or  prohibition  in  a  deed  (and  here  there  was  not), 
there  is  no^t^  crediti  under  it  in  favour  of  any  substitutes;  and  there  can  be  nojia 
crediti  between  a  man  and  his  heirs  and  successors  whatsoever.  Then  what  title  can  an 
heir  have  to  the  estate,  or  to  complain  of  any  deed  in  such  circumstances  7 

As  to  the  case  of  Bara,  I  must  own  that  one  of  the  judgments  of  the  Court  does 

"  Not  necessary  that  titles  should  be  made  up  to  every  right  of  a  complete  feudal 
title  to  lands ;  Alexander  Johnston  (the  first)  could  not  repudiate  in  prejudice  of  the 
parties  to  the  contract." 

On  Lockhart  saying  that  the  disposition  in  the  marriage-contract  was  allowed  to 
remain  in  Ticerediias  jacens  of  John  Hay,  President  Craigie  writes,  ''Consolidate  in  the 
person  of  Sir  James." 

''  Was  complete  feudal  right  that  Sir  James  might  rely  on  without  making  up  a 
title  as  in  the  case  of  Easterfeam." 
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appear  to  go  agaioat  the  rule  of  law  and  the  decision  in  the  case  of  Elshieshiells ;  and  it 
is  difficult  to  see  a  solid  ground  of  distinction  between  the  one  case  and  the  other.  Bat 
Mr.  Clerk  makes  an  answer  to  that  in  the  memorial  for  the  defender.  The  one  judgment 
in  the  case  of  Bara  was  as  good  as  the  other  in  point  of  effect,  in  so  far  as  the  party 
maintaining  this  doctrine  was  concerned ;  and  it  was  not  complained  of  on  the  other 
side ;  so  that  the  successful  party  who  maintained  the  same  doctrine  which  ruled  the 
case  of  Elshieshiells  had  no  interest  to  reclaim.  And  Mr.  Clerk  says  also,  that  the  case 
was  decided  on  some  different  ground  from  that  of  Elshieshiells,  though  he  cannot  say 
what  it  was.  But  I  see  that,  in  the  argument,  all  intention  of  disputing  the  authority 
of  the  case  of  ElshieshieUs  was  disclaimed ;  and  the  grounds  of  that  decision  were  even 
vindicated  by  the  same  party  who  maintained  that  Sir  James  Hay,  though  infeft,  had 
no  power  to  dispone  gratuitously,  as  he  had  not  been  served  heir  under  the  personal 
right 

This  was  said  no  doubt ;  but  I  think  it  is  impossible  to  make  out  any  real  difference 
between  the  two  cases.  There  is  one  thing  which  might  be  said  perhaps,  but  there  is 
nothing  in  it, — Why  should  a  man  take  up  a  right  which  is  to  give  him  nothing?  It 
may  be  said  that^  in  the  case  of  Bara,  Sir  James  himself  was  the  granter  of  the  contract, 
and  that  though  there  is  no  jus  erediii  between  the  substitutes  in  such  a  case  as  this, 
where  there  are  no  prohibitions,  yet  he  having  been  the  granter  of  the  deed  himself, 
there  was  ^jvs  erediti  against  him,  at  the  instance  of  the  persons  called,  and  that  if  he 
did  not  serve  himself  heir  under  the  personal  right,  he  must  be  held  to  have  taken  it 
under  his  original  title,  and  that  his  deed  must  be  judged  of  in  the  same  way  as  if  he 
had  not  been  a  substitute,  and  as  if  he  had  been  still  bound  by  the  terms  of  his  own 
contract.  And,  therefore,  that  a  service  was  necessary  in  his  case,  to  enable  him  to 
alter  the  destination.  But  I  think  there  [411]  is  nothing  in  this  view.  I  think  the 
two  cases  were  precisely  the  same,  and  that  the  case  of  Elshieshiells  was  rightly 
decided. 

Lord  Robertson, — I  have  made  up  my  mind  most  completely  for  altering  the 
judgment ;  and  I  would  have  stated  my  reasons  for  it ;  but  alter  it  has  been  so  fully 
annalized  by  Lord  Meadowbank,  I  don't  find  myself  able  to  add  any  thing  to  what  he 
has  said.     I  agree  with  him  entirely. 

Lord  Gillies. — It  is  difficult  to  come  to  a  decided  opinion  on  the  case ;  but,  on  the 
whole,  I  am  also  for  altering. 

Lord  Oraigie. — I  am  quite  of  the  same  opinion.  Any  embarrassment  that  I  feel 
on  the  case  arises  entirely  from  the  respect  which  is  due  to  the  opinion  of  Lord 
Newton. 

Lord  Jueiice  Clerk, — It  must  be  very  satisfactory  to  your  Lordships  that  there  is  no 
difference  of  opinion  in  such  a  case. 

I  conceived,  from  the  first,  that  the  judgment  must  depend  on  the  case  of 
ElshieshieUs,  which,  as  was  formerly  observed^  is  the  palladium  of  the  law  of  Scotland 
against  latent  deeds  j  and  I  am  clearly  of  opinion  that  the  interlocutor  complained  of 
ought  to  be  altered. 

Lord  Meadowbank  afterwards  took  occasion  to  observe, — 

Though  in  one  view  personal  rights  of  lands  are  jura  obligatioms,  yet,  if  once 
followed  with  possession,  they  afford  a  title  of  possession,  and  are  inchoated  rights  of 
property,  and  protect  also  apparent  heirs  of  the  grantee.  Hence,  instead  of  being 
extinguished  confusione,  as  an  obligation  for  a  sum  of  money  would  have  been,  by 
Alexander  the  first  being  both  debtor  and  creditor  in  it,  his  personal  right  remained  in 
full  force,  and  was  a  main  title  of  his  possession  of  the  estate  in  concurrence  with  his 
infeftment 

This  is  the  ground  on  which  I  state  my  want  of  a  principle,  which  my  Lord  Glenlee 
thinks  he  has  found.  I  cannot  separate  the  jus  obligationis  burdening  the  investiture 
of  Alexander  the  first  from  the  title  of  property,  though  only  in  an  incompleted  state, 
conferred  by  it ;  and  as  .the  latter  remained  in  vigour,  and  must  have  carried  the  estate, 
I  must  still  think  that,  regularly,  Alexander  the  second  should  have  entered  to  it  before 
he  defeated  it^  that  is,  before  he  made  use  of  the  title  under  it  to  send  the  estate  in  a 
new  direction.  Most  expediently,  however,  his  substantial  right  as  apparent  heir  to  it 
was  held  sufficient. 

Laying  the  statute  1695  out  of  the  question,  I  must  also  continue  to  doubt  if  there 
is  any  principle  in  favour  of  an  onerous  creditor  of,  or  purchaser  not  infeft^  from 
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Alexander  the  second,  that  would  have  protected  them  in  law,  Alexander  being  dead, 
more  than  Maxwell  of  Bamcleugh. 

The  interlocutor  of  Court  was  (12th  December  1811),  sustain  the  [412]  defences 
proponed  for  the  petitioner,  assoilzie  him  from  the  whole  conclusion  of  tlie  action 
against  him,  and  decern. 

No.  121.     F.C.  N.S.  II.  412.     13  Dec.  1811.     2nd  Div.— Lord  Newton. 

Gborge  Watson,  Pursuer. — Baird, 

Thomas  Douglas,  Defender.— i^orsy^A. 

Tack. — A  tenant,  whose  lease  excludes  assignees  and  subtenants,  forfeits  it  if  he  leaves 
the  kingdom,  and  commits  the  management  of  it  to  another,  accountable  in  the  fint 
instance  to  his  creditors,  and,  when  the  debts  are  all  paid  off,  to  himself. 

The  pursuer,  as  factor  for  the  tutors  of  Mr.  Swindal  Norvell,  let  the  lands  of 
Boghall  and  others  to  Patrick  Fleming  and  his  heirs,  but  secluding  assignees  and 
subtenants,  "  for  31  years  from  Martinmas  1803."  There  was  no  clause  binding  the 
tenant  to  reside  upon  the  farm. 

After  having  possessed  the  farm  for  some  years,  Mr.  Fleming  became  bankrapt; 
and  being  unable  to  make  payment  of  his  rent,  the  pursuer  sequestrated  his  stock  and 
crop.  Upon  this,  Fleming  being  desirous  of  providing  for  the  payment  of  his  other 
debts,  and  also  of  retaining  the  benefit  which  might  be  derived  from  the  farm,  called  a 
meeting  of  his  creditors,  where  it  was  agreed  that  the  defender,  who  was  the  prindpil 
creditor,  should  become  bound  for  the  payment  of  all  Fleming's  other  debts,  that  he 
should  pay  his  arrears  of  rent,  and  that  he  should  be  put  into  possession  of  the  farm  as 
trustee  for  himself  and  the  other  creditors.  The  trust  was  to  continue  till  he  should  be 
relieved  of  his  advances,  and  no  longer.  In  pursuance  of  this  agreement^  Fleming 
granted  a  missive  in  favour  of  Mr.  Douglas,  which  narrates  the  sequestration,  and 
proceeds :  "  And  as  the  said  George  Watson  threatens  immediately  to  apply  for  a 
warrant  [413]  to  roup  the  cattle  and  effects  so  sequestrated,  which,  if  carried  into  effect 
at  the  present  time,  would  prove  ruinous  to  me,  and  also  to  you  and  my  other  cceditois, 
I  have  to  request  that  you  would  come  forward  and  pay  the  rent  to  Mr.  Watson,  at  the 
same  time  taking  an  obligation  from  him  to  assign  you  into  the  landlord's  right  of 
hypothec,  and  to  the  effects,  &c.  sequestrated,  for  your  relief  and  reimbursement :  And 
for  your  farther  security, — and  upon  your  agreeing  to  delay  bringing  the  crop  and 
effects,  &c  to  sale,  for  eight  days,  and  in  case  of  your  superseding  diligence  against  me, 
— I  hereby  engage  to  execute  in  your  favour  such  conveyance  and  other  right  as  yon 
may  deem  necessary  for  me  to  grant,  in  favour  of  yourself  or  any  other  person  you  msy 
judge  proper,  not  only  in  and  to  the  crop,  cattle,  and  effects  sequestrated  and  specified 
in  the  foresaid  inventory,  but  also  to  the  whole  benefit  and  profits  to  arise  from  the 
said  lands  and  farms  specified  in  the  said  petition  of  sequestration,  for  the  whole  terms 
and  years  yet  to  run  of  the  lease,  &c.  it  being  always  understood  that,  under  the  right 
to  be  so  granted,  you  are,  upon  being  paid,  or  otherwise  secured  of  your  advances  for 
me,  that  I  am  to  be  admitted  into  the  full  benefit  of  the  said  lease,  crop,  and  stockiiig 
thereon." 

Thereafter  Mr.  Fleming  left  the  kingdom,  and  for  some  time  it  was  not  known  where 
he  had  gone ;  but  he  was  afterwards  heard  from ;  and  though  he  did  not  distanctly 
mention  his  plans,  it  appeared  that  he  was  trading  from  place  to  place  in  his  Mi^esty's 
colonies  in  America  and  the  West  Indies. 

Mr.  Watson  raised  an  action  of  removing  against  the  defender,  on  the  ground,  that 
the  lease  excluded  assignees  and  subtenants ;  and  he  afterwards  raised  a  supplementaiy 
action  against  Mr.  Fleming,  on  the  ground!,  *'  That  he  had  forfeited  and  lost  all  right 
and  title  to  the  said  lands." 

After  some  procedure.  Lord  Newton  ordained  parties'  procurators  to  be  heard  upon 
the  point, — "  How  far,  where  assignees  and  subtenants  are  barred  in  a  lease,  but  when 
there  is  no  obligation  on  the  tenant  for  personal  residence,  he  may  grant  a  deed,  such  as 
that  founded  on  in  the  present  case,  whereby  he  does  not  convey  the  tack,  but  merely 
authorises  a  trustee  to  manage  the  farm  for  behoof  of  himself  and  the  other  creditoia^ 
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with  an  obligation  to  restore  it  to  the  tenant  when  the  debts  are  paid."    Thereafter  his 
Lordship  took  the  case  to  report  on  informations. 

Aigament  for  the  defenders, — 

The  right  granted  by  Fleming  to  Douglas  is  neither  a  subtack  nor  an  assignation, 
Enk,  nL  5,  1,  bat  merely  a  conveyance  to  the  benefit  and  profits  of  the  farm  till  the 
debts  shall  be  discharged,  and  under  an  obligation  to  account^  in  the  first  instance,  to 
the  creditors,  and  thereafter  to  the  tenant,  and  to  admit  him  again  into  possession,  upon 
the  debts  being  paid,  either  by  intromission  or  in  any  other  way.  But  there  is  nothing 
in  a  prohibition  to  subset  and  assign  which  can  bind  the  tenant  to  personal  residence, 
or  prevent  him  from  committing  the  management  of  his  [414]  farm  to  a  factor  or 
trostee.  Every  right  which  a  party  acquires  for  a  valuable  consideration  may  be  used 
in  the  way  that  is  most  advantageous  for  him,  and  no  restriction  can  be  implied  that  is 
not  expressed.  And  though  it  is  a  doctrine  of  the  law  of  Scotland,  that  the  contract  of 
lease  implies  a  ddeetus  personcB^  yet  besides  that  that  seems  to  be  the  doctrine  of  a  ruder 
age,  when  tenants  were  not  so  much  limited  by  their  tacks  as  they  have  since  been,  it 
has  never  been  held  to  extend  to  tacks  of  more  than  21  years'  endurance,  and  in  no  leases, 
however  short,  has  it  ever  been  held  to  prevent  the  management  of  the  farm  by  a  factor. 
—Durham  against  Livingstone,  23d  January  1773. — Laird  against  Grindlay,  30th  June 
1791 ;  Bell's  Reports,  voce  Lease. — Earl  of  GaUoway  against  M'Hutchon.^ 

From  these  principles  it  follows,  that  the  landlord  can  have  no  interest  to  complain 
in  the  present  case ;  the  tenant  has  not  assigned  or  subset,  and  he  was  entitled  to 
manage  his  farm  by  means  of  a  factor.  He  may  lawfully  reside  in  the  most  distant 
part  of  this  kingdom,  though  it  is  plain  that  he  would  be  much  more  unable  to 
attend  to  his  farm  than  he  would  in  many  parts  of  England, — and  if  he  is  once  per- 
mitted to  live  in  England,  where,  in  sound  legal  principle,  is  there  any  distinction 
between  one  part  of  his  Majesty's  dominions  and  another  1  No  other  contract  is 
dissolved  by  either  of  the  parties  leaving  the  kingdom, — marriage, — copartnery, — every 
other  contract  subsists,  notwithstanding  such  removaL  And  in  all  of  these  the  same 
plea  might  be  used  as  in  the  case  of  tack ;  and  it  is  the  only  one  which  the  landlord  has 
been  able  to  adduce,  that  he  loses  the  benefit  of  caption  against  his  tenant.  And,  even 
if  there  were  any  difference  between  tacks  and  other  contracts  in  other  respects,  it  is 
impossible  that  it  can  exist  in  this ;  for  the  very  same  thing  takes  place  when  a  minor 
succeeds  to  a  tack,  or  when  a  tenant  becomes  a  Peer  of  the  realm,  or  a  member  of 
Parliament. 

Argument  for  the  pursuers. 

The  tenant  of  an  arable  farm  has  it  as  much  in  his  power  to  damage  [416]  the 
subject  by  mismanagement  as  to  improve  it  by  his  labour  and  industry.  And,  there- 
fore, it  is  a  wise  maxim  of  law  that  admits  of  a  deledtts  personce  ;  a  rule  from  which  it 
follows  that  tacks  are  etricHssimt  juris,  and  cannot  be  extended  any  farther  than  they 
are  expressed,  and  that  there  is  no  power  of  subsetting  or  assigning  without  an  express 


^  In  that  case  the  tenant's  affairs  had  fallen  into  embarrassment,  and  he  put  an  end 
to  his  own  life.  The  lease  had  been  granted  to  "Hugh  M'Hutchon,  his  heirs  and 
successors,  secluding  assignees,  legal  and  conventional,  in  whole  or  in  part."  After  the 
death  of  Hugh  M'Hutchon,  the  creditors  prevailed  with  his  brother  Alexander  to  enter 
heir  cum  henefido  inverUarii,  and  to  authorise  a  set  of  trustees,  for  behoof  of  the 
creditors,  of  whom  Alexander  himself  was  one,  to  draw  the  profits  of  the  farm.  Indeed, 
Alexander  himself  was  manifestly  nothing  more  than  a  trustee  for  the  creditors,  and  had 
at  first  come  forward  to  assume  the  apparent  management,  under  a  guarantee  granted 
by  the  creditors  that  he  should  be  relieved  of  all  consequences.  The  steward  of  Kirk- 
cudbright assoilzied  Alexander  M'Hutchon,  John  Hunter,  W.S.,  whom  failing,  William 
Keith,  accountant  in  Edinburgh,  whom  failing,  Charles  Selkirk,  accountant  in 
Edinburgh,  trustees  for  the  creditors  of  Hugh  M*Hutchon,  from  a  process  of  removing 
raised,  at  the  instance  of  the  Earl  of  Galloway,  against  them.  Lord  Craig,  Ordinary, 
repelled  the  reasons  of  advocation ;  and  the  Court  "  adhered,"  on  advising  a  petition 
and  answers.  But,  before  the  case  was  finally  decided  by  the  Courts  M'Hutchon  had 
purged  the  irritancy,  in  so  far  as  he  had  received  a  full  discharge  of  all  claims  from  his 
brother's  creditors.  Vide  appeal  papers,  21st  April  1807,  when  the  decision  of  the  Court 
of  Session  was  afifirmed  in  the  House  of  Lords. 
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power  to  that  purpose  ;  Stair  I.  9,  26 ;  Bank.  11.  9,  11 ;  Ersk.  II.  6,  31,  33;  Deacbsr 
against  Lord  Minto,  20th  November  1798;  Canningham  against  Grieve,  8th  Maich 
1803 ;  ^  Alison  against  Proudfoot,  22d  January  1788 ;  Iiord  Peterborough  against  Milne, 
March  8,  1791;  Lord  Gassillis  against  Macadam,  December  5,  1806;  Dirleton,  vooi 
Tack.  And  this  rule  extends  even  to  the  diligence  of  the  law ;  Ersk,  II.  6,  32 ;  Mot 
against  Duke  of  Buccleuch,  4th  December  1747. 

The  principle  of  delecttis  persance  being  thus  firmly  established,  it  is  dear  that  soch 
a  transaction  as  the  present,  which  is  nothing  but  a  covered  assignation,  cannot  stani 
Though  it  is  true  that  a  tenant  is  not  bound  to  labour  his  farm  with  his  own  hands,  and  that 
he  may  appoint  a  factor  or  overseer  to  take  charge  of  it,  yet  here  he  has  appointed  a  factor 
whom  he  cannot  remove,  excepting  upon  conditions  which  he  may  never  be  in  a  sitoatum 
to  comply  with ;  and  though  in  terminis  it  may  not  be  an  assignation  of  the  lease,  it  is  a 
conveyance  to  every  beneficial  interest  which  the  tenant  can  have  in  it^  and  must  be 
attended  with  the  same  effect,  as  it  is  surely  as  complete  as  any  right  that  ooold  be 
acquired  by  adjudication. 

And  even  if  it  should  not  be  held  to  be  an  assignation,  yet,  having  left  the  kingdom, 
and  withdrawn  himself  from  the  jurisdiction  of  its  Courts  of  law,  he  must  be  held  to 
have  abandoned  the  farm,  December  1,  1802,  Earl  of  Dalhousie  against  Wilson.  The 
landlord  is  entitled  to  have  the  fair  implement  of  every  condition  in  his  lease,  and  to 
have  every  security  for  the  performance  of  it  which  he  had  in  view  when  he  granted 
it ;  and  not  only  has  that  been  found  to  be  the  case  where  it  was  willingly  abandoned, 
but  even  where  a  party  lost  his  persona  standi  by  means  of  a  sentence  of  fugitation; 
9th  July  1790,  Drummond  against  MTherson  and  Taylor. 

The  Court,  by  a  narrow  majority,  repelled  the  defences,  and  decerned  in  the  remov- 
ing. The  case  came  again  before  the  Court  by  petition  and  answers,  when  the  following 
opinions  were  delivered : 

Lord  Meadowbank, — There  is  no  judicial  assignation  here ;  there  is  only  a  delegation 
by  the  tenant  himself  to  a  factor,  who  is  to  perform  all  the  duties  of  a  tenant.  I  think 
that  a  tenant,  when  he  is  under  the  authority  of  the  law,  either  of  England  or  of 
Scotland,  ought  not  to  be  deemed  a  deserter  of  the  farm,  provided  sufiicient  secoritj  is 
found  to  the  landlord  that  the  business  of  the  farm  shall  be  rightly  carried  on.  I  think 
this  case  is  quite  different  from  that  of  Dalhousie.  Here  there  is  no  di-  [416]  -vestitnre. 
This  man  and  his  heirs  hold  the  lease;  and  the  only  question  is,  whether  in  this 
question,  which  no  doubt  is  a  new  one,  he  must  not  only  reside,  but  pledge  his  person  1 
Are  we  bound  to  carry  this  to  the  extent  of  a  forfeiture  of  the  lease  if  he  chuses  to 
reside  somewhere  else  ?  In  so  far  as  we  know,  this  man  is  still  in  his  Majesty's 
dominions.  I  cannot,  therefore,  see  that  there  is  an  abandonment  of  the  lease.  It 
was  on  the  idea  that  no  person  knew  anything  about  him  that  my  former  opinion  in 
favour  of  the  pursuer  was  given.  I  thought  that  a  man  should  at  least  be  accountable 
to  the  landlord.  But  now  all  the  evidence  that  we  have,  seems  to  shew  that  he  is  still 
in  the  dominions  of  the  King ;  and  I  have  really  great  doubt  of  the  propriety  of  oni 
judgment. 

Lord  Boyle, — I  am  of  opinion  that  we  ought  to  adhere.  I  conceive  that  in  questions 
of  this  nature  it  is  of  much  importance  to  have  a  uniformity  of  decision ;  and  when  I 
look  to  the  case  of  Dalhousie,  which  I  cannot  distinguish  from  the  present,  it  is 
impossible  for  me  to  give  a  different  opinion. 

On  looking  to  that  case,  I  don't  see  any  thing  but  an  actual  assignation.  It  may 
not  have  been  in  precise  legal  terms ;  but  it  was  in  fact  the  very  same  thing.  Now,  in 
the  present  case,  it  appears  to  me  that,  to  the  extent  of  the  interest  that  he  conveys  to 
this  person,  he  divests  himself  of  all  controul  over  the  farm  ;  and  it  is  only  in  the  event 
of  the  creditors  being  paid  in  full  of  all  the  advances  they  have  made  to  him,  that  his 
right  will  recommence.  It  is  done  in  a  covered  way,  no  doubt ;  but  I  think  it  u 
virtually  an  assignation.  I  go  on  the  special  clauses  of  the  deed ;  and  I  think  it  is  in 
violation  of  the  lease. 

Lord  Robertson, — This  is  the  case  of  a  lease  for  31  years,  by  which  assignees  and 
subtenants  are  excluded ;  and  if  the  landlord,  at  the  granting  of  the  lease,  as  no  doabt 
he  might  have  done,  had  inserted  a  clause,  providing  that  there  should  be  no  &ctor,  and 

^  See  farther  proceedings  in  this  case  stated,  Fac  Col.  1801-7,  App.  p.  7. 
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that  the  tenant  should  reside  personally,  I  would  have  been  for  adhering  to  the  inter- 
locator  complained  of. 

But  when  I  see  a  lease  of  long  endurance,  and  which  contains  no  such  clause,  I 
cannot  think  that  it  could  be  in  the  view  of  the  tenant  that,  if  either  he  or  his  heir,  to 
whose  succession  in  so  long  a  lease  he  would  naturally  have  an  eye,  should  be  obliged 
to  be  absent  from  the  farm  for  a  short  time,  it  should  operate  as  a  renunciation  of  the 
lease. 

When  the  case  was  last  here,  it  was  somewhat  different  from  what  it  b  now.  At 
that  time  the  tenant  had  disappeared,  and  no  one  knew  where  he  was, — he  might  be 
dead  for  any  thing  we  knew  ;  but  now  we  have  information  that  he  is  still  existing,  and 
that  he  is  within  his  Majesty's  dominions ;  and  though  there  is  not  now  so  ready  access 
to  him  for  the  execution  of  diligence  as  if  he  were  in  Scotland,  still  he  is  not  so  much  out 
of  reach  as  to  do  away  [with]  the  contract  into  which  he  entered ;  I  am  therefore  unwilling 
to  forfeit  the  lease ;  there  is  merely  an  assignation  of  the  rents  for  security  of  the  debts, 
and  the  amount  of  the  debts  being  paid,  the  original  tenant  is  entitled  to  re-enter. 
Now,  if  he  were  to  return  to  Scotland,  he  would  be  personally  liable  for  the  rents ;  but, 
[417]  in  the  case  of  an  assignation,  he  would  not  be  liable ;  and  it  is  only  a  temporary 
transaction, — it  is  not  an  assignation  to  the  lease  during  its  whole  currency.  I  therefore 
think  that  the  interlocutor  ought  to  be  altered. 

Lord  Newton, — I  cannot  say  I  had  great  doubts  in  this  case ;  for  when  it  was  last 
here,  I  was  quite  clear  against  the  interlocutor ;  and  I  remain  of  that  opinion  still. 

Let  us  take  the  whole  case  into  view.  The  former  rent  was  L.145.  This  man 
agreed  to  pay  more  than  L.500,  and  got  a  lease  for  31  years.  He  has  laid  out  no  less 
than  L.3700  on  the  farm ;  and  then,  in  consequence  of  other  transactions,  he  has  got 
into  difficulties,  and  has  fallen  in  arrear  with  his  landlord.  He  must  have  considered, 
when  he  was  laying  out  so  much  money,  that  he  had  a  lease  for  31  years,  which  barred 
him  from  assigning  or  subsetting ;  and  can  it  be  held  that  he  was  not  entitled  to  put  a 
person  in  to  manage  it  for  him  %  There  could  be  no  such  idea  on  either  side ;  for  if 
that  was  the  meaning  of  the  landlord,  he  would  have  put  a  clause  into  the  lease  binding 
the  tenant  to  personal  residence ;  and  there  is  no  such  clause  in  it ;  and  I  cannot  con- 
ceive any  thing  else  but  that  he  intended  by  it  that  the  tenant  should  be  entitled  to 
manage  it  by  means  of  a  factor ;  and,  of  course,  that  must  also  have  been  the  under- 
standing of  the  tenant.  I  cannot  see  how  the  landlord  can  complain.  He  has  said 
nothing  in  the  lease  implying  that  the  tenant  was  not  to  be  allowed  to  manage  the  farm 
for  his  own  behoof  in  any  way  that  he  pleased,  and  to  make  the  most  of  it  that  he 
could. 

Such  a  construction  of  the  lease  as  is  now  contended  for  by  the  landlord  would  be  a 
very  harsh  one ;  and,  indeed,  it  appears  to  me  that  it  is  one  which  we  are  not  entitled 
to  put  upon  it. 

Then,  what  happened  %  The  tenant  found  himself  in  debt ;  and  he  did  not  convey 
away  the  lease  itself  to  his  creditors,  but  only  the  profits  of  it,  till  his  debts  shall  be 
paidl  If  Fleming  should  be  successful  in  his  speculation  abroad,  what  is  to  prevent 
him  from  coming  to  Douglas,  and  paying  off  his  debts,  and  demanding  immediate 
poaseasion  ?  This  was  no  divestiture  of  the  farm.  It  was  neither  more  nor  less  than 
making  Douglas  his  factor  till  a  certain  event.  In  that  situation,  it  is  impossible  for 
me  to  bind  Fleming  farther  than  the  landlord  himself  has  done  in  the  lease ;  and  as  he 
has  done  nothing  there  of  the  kind  attempted  by  this  action,  we  cannot  do  it. 

Lords  Polkemmet  and  GlerUee  shortly  said  they  were  for  adhering. 

The  interlocutor  of  Court  was  (July  2,  1811),  "In  respect  that  Lord  Justice-Clerk 
declines  judging  in  this  cause,  on  account  of  his  being  a  pursuer,  as  one  of  the  tutors  of 
Charles  Swindell  Norvell,  and  the  other  six  Judges  having  divided  equally  in  giving 
their  opinions,  therefore,  order  copies  of  the  papers  in  this  cause  to  be  laid  before  the 
Judges  of  the  other  Division  of  the  Court  for  their  opinions,  either  as  a  collective 
[418]  body,  or  as  individual  Judges,  whether  in  this  case  the  lease  is  terminated,  as 
contended  on  the  part  of  the  pursuers,  by  assignment  or  abandonment  ?  Or  whether 
the  lease  still  continues  to  subsist,  and  the  management  of  the  subject  thereoj^  by  the 
lessee's  mandatories,  on  sufficient  caution  to  implement  the  obligations  in  the  lease,  as 
offered  on  the  part  of  the  defenders,  ought  to  be  sustained  1 " 

When  the  case  returned  to  the  Second  Divison,  there  was  some  discussion  as  to 
whether  the  Judges  were  bound  by  the  opinion  of  the  First  Division,  or  whether  they 
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should  reconsider  the  lease  themselves,  with  the  assistance  they  had  got  hy  menu  of 
that  opinion.  Their  Lordships  were  unanimonsly  of  opinion  that  they  ought  to  conadtr 
the  advice  they  had  got  as  a  new  decision  on  the  point, — and  give  to  it  the  same  weight 
that  they  would  do  to  any  other  decision, — and  Lord  CHUies  observed,  that  while  he 
did  so,  it  was  against  his  own  opinion ;  for  if  he  had  been  to  determine  it  in  the  fint 
instance,  he  would  have  been  for  sustaining  the  defences. 

The  Court  (13th  December  1811)  adhered 


No.  122.        F.C.  N.S.  II.  419.     13  Dec.  1811.     1st  Div.— Lord  Hermand, 

Honourable  J.  S.  Woetlky  M'Eenzie  of  Belmont,  Pursuer. — Crandmn. 

James  Gilchrist,  Defender. — Hagart. 

Tack, — ^Under  a  clause  in  a  tack  binding  the  tenant  to  a  particular  system  of  manege- 
ment,  and  declaring  that,  if  he  fails  to  observe  it,  he  shall  pay  a  certain  sum  for  each 
acre  not  so  managed, — a  landlord  may  insist  for  specific  performance,  and  may  obtain 
an  interdict  against  the  tenant  attempting  to  contravene  the  stipulations  in  the 
clause. 

The  Right  Honourable  J.  S.  M'Eenzie  of  Belmont  granted  to  John  Gilchrist  a  lease 
of  the  farm  of  Coultyhill  for  21  years  from  Whitsunday  1809  as  to  houses  and  gnae, 
and  from  Martinmas  as  to  the  arable  land.  In  the  lease  was  the  f oUowing  clause  as  to 
management :  *'  And  further,  the  said  John  Gilchrist  binds  and  obliges  him  and  his 
foresaids  to  cultivate  the  grounds  hereby  set  in  a  sufficient  manner,  and  keep  the  same 
in  a  proper  rotation  of  crops,  and  each  inclosure,  at  all  times,  either  wholly  under 
tillage  or  in  grass,  and  to  keep  one-fourth  part  of  the  arable  grounds  in  sown  grue 
during  the  currency  hereof ;  and  binds  and  obliges  him  and  his  foresaids  thati  five  yeazs 
before  the  expiry  of  this  tack,  he  shall  lay  down  with  grass  seeds  a  full  third  part  of 
the  said  farm,  of  which  one-half  at  least  shall  be  infield,  and  continue  the  said  infield 
half  in  grass  during  the  remaining  years  of  this  tack,  and  the  other  half  in  grass  not  leae 
than  two  years  old  at  the  expiration  hereof ;  declaring,  that  in  case  the  said  John 
Gilchrist  or  his  foresaids  shall  fail  to  lay  down  with  grass  seeds  the  quantities  of  ground 
above  mentioned,  and  keep  it  laid  down  as  above  specified,  that  then  he  shall  he 
obliged,  as  he  hereby  binds  and  obliges  him  and  his  foresaids,  over  and  abo?e  the 
foresaid  rent,  to  pay  to  the  said  James  Steuart  M'Kenzie,  or  his  foresaids,  the  sum  of 
one  pound  sterling  for  each  acre  of  the  one-fourth  part  of  the  above  ground  that 
[420]  shall  not  be  kept  in  grass  by  rotation,  during  the  currency  hereof,  as  above 
described,  and  the  sum  of  L.2  sterling  for  each  acre  of  the  foresaid  ground  that  shall 
not  be  laid  down  and  kept  in  grass  during  the  last  five  years  in  manner  above  specified, 
and  that  yearly,  at  the  term  of  Whitsunday,  beginning  the  first  payment  at  the  term  of 
Whitsunday  immediately  following  his  contravening  the  premises,  and  so  furth  yeadj 
thereafter  during  the  remaining  years  of  this  tack." 

When  the  lease  expired  at  Whitsunday  1810,  the  Hon.  James  Wortley  M'Kenzie^ 
who  had  succeeded  to  the  estate  of  Belmont,  obtained  a  decree  of  removing  against 
James  Gilchrist,  the  eldest  son  and  heir  of  John,  the  original  tenant^  and  let  the  farm 
to  another.  In  the  course  of  spring  1810,  James  Gilchrist  declared  his  intention  of 
ploughing  up  the  whole  grass  lands  on  the  farm,  on  the  allegation  that  he  was  entitled 
to  do  so  on  paying  the  additional  rent  stipulated.  Mr.  M'Kenzie  gave  in  a  petition  to 
the  Sheriff  of  Perth,  setting  forth  this  intention  of  the  tenant,  and  praying  for  an 
inteixiict  prohibiting  him  from  ploughing  the  lands  stipulated  to  be  left  in  grass  by  his 
lease. 

The  Sheriff-substitute  granted  an  interim  interdict ;  and  after  some  procedure  pro- 
nounced this  interlocutor  (11th  April  1810):  "Having  considered  the  petition,  with 
answers,  replies,  and  duplies,  and  the  tack  produced,  declares  the  interim  interdioti  of 
date  the  2d  of  March  last,  perpetual,  and  decerns  accordingly." 
,      To  this  interlocutor  the  Sheriff-depute  adhered  (16th  April). 

A  bill  of  advocation  was  presented  and  passed ;  and  on  being  discussed,  the  Ordinaiy 
pronounced  this  interlocutor  (28th  June) :   "  The  Lord  Ordinary  having  heard  parties' 
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pioeniatoTS  on  the  grounds  of  the  advocation,  and  consideTed  the  tack  produced  with  the 
proceedings  before  the  inferior  Court,  finds  that,  by  a  tack  dated  the  9  th  and  18  th  days 
of  January  1790,  for  21  years  from  Whitsunday,  and  the  separation  of  the  crop  1789, 
drawn  with  all  due  attention  to  the  interest  of  the  landlord,  a  scheme  of  culture  and 
rotation  was  laid  down,  and  certain  rents  stipulated,  payable  in  money,  with  24  capons 
and  24  hens  to  be  delivered,  for  payment  of  sevenpence  for  each  capon  and  fourpence 
for  each  hen,  but  under  an  obligation  upon  the  tenant  to  pay  sevenpence  for  each  capon, 
and  fourpence  for  each  hen  not  delivered,  and  a  declaration,  that  in  case  the  said  John 
Gilchrist,  and  his  foresaids,  shall  fail  to  lay  down  with  grass  seeds  the  quantities  of 
ground  above-mentioned,  and  keep  it  laid  down  as  above  specified,  that  then  he  shall  be 
obliged,  as  he  hereby  binds  and  obliges  him  and  his  foresaids,  over  and  above  the  fore- 
said rent,  to  pay  to  the  said  James  Steuart  Mackenzie,  or  his  foresaids,  the  sum  of  L.1 
sterling  for  each  acre  of  the  one-fourth  part  of  the  above  ground  that  shall  not  be  kept 
in  grass  by  rotation  during  the  currency  hereof,  as  above  directed ;  and  the  sum  of  L.2 
sterling  for  each  acre  of  the  foresaid  groand  that  shall  not  be  laid  down  and  kept  in 
grass  during  the  last  five  years,  in  manner  above  specified,  and  that  yearly,  at  the  term 
of  Whitsunday ;  and  this  further  declaration,  '  That,  in  case  he  shall  lay  marl  upon  any 
'  part  of  [421]  the  grounds  hereby  set,  without  intimation  as  aforesaid,  or  shall  take 
'  more  than  four  crops  after  marling,  or  shall  not  sow  grass  seeds  with  the  fourth  crop, 
*  or  shall  plough  up  from  grass  before  expiration  of  the  said  three  years,  or  shall  lay 
'  marl  a  second  time  upon  any  part  of  the  said  farm,  without  a  licence  in  writing  as 
'  aforesaid,  that  then  he  shall  be  obliged,  as  he  hereby  obliges  himself  and  his  foresaids, 
'  over  and  above  payment  of  the  rent  above  mentioned,  to  content  and  pay  to  the  said 
'  James  Steuart  M'Kenzie,  and  his  above  written,  an  additional  sum  of  L.1  sterling 
'  for  each  acre  of  the  above  ground.'    Finds  that  the  tack  contains  some  regulations 
respecting  the  sale  of  fodder  and  dung ;  and,  upon  non-implement  thereof,  an  obligation 
whereby  the  tenant,  '  in  case  he  shall  do  in  the  contrary,  hereby  binds  and  obliges  him 
'  and  them  to  content  and  pay  to  the  said  James  Steuart  Mackenzie,  and  his  above 
'  written,  the  sum  of  L.5  sterling  of  additional  rent  each  year  he  shaM  counteract  the 
'  premises,  at  the  term  of  Whitsunday  thereafter,  with  full  costs  of  suit,  if  prosecuted 
'  for  the  same.'    Finds,  upon  a  fair  and  equal  construction  of  this  lease  between  master 
and  tenant,  its  import  is,  that  if  the  tenant  shall  labour  and  possess  the  lands  in  the 
manner  specially  pointed  out,  he  shall  pay  no  more  than  L.1 04,  16s.  7d.  sterling  of  rent; 
but  that  if  he  follow  a  different  mode  of  management,  he  shall  pay,  not  a  penalty,  but  a 
certain  additional  rent  per  acre,  and  in  one  case,  an  additional  rent  of  L.5  yearly  in 
whole.     Finds  that  though  this  additional  rent  was  intended  as  a  mode  of  keeping  the 
toiant  to  a  particular  mode  of  management,  yet  now  that,  by  a  rise  in  the  value  of  land 
similar  to  that  which  has  taken  place  in  the  price  of  poultry,  as  stipulated  in  the  tack, 
it  has  become  an  object  to  the  tenant  to  employ  his  farm  to  the  best  advantage,  though 
under  burden  of  the  additional  rent,  the  respondent  is  not  entitled  to  interrupt  that 
management.      Advocates  the  cause,  sustains  the  rei^ons  of  advocation,  removes  the 
iuterdicti  and  decerns." 

Argued  in  a  petition  for  Mr.  Mackenzie. 

When  landlords  wished  formerly  to  guard  their  tenants  from  doing  any  particular 
thing  upon  the  farm,  they  stipulated  general  penalties  at  the  end  of  the  lease.  These 
the  Court  held  to  be  subject  to  modification,  and  to  quadrate  with  the  actual  damage. 
There  was  an  inconvenience  in  this  mode,  that  it  required  a  proof  of  damage,  and  it  was 
difficult  often  to  ascertain  it.  Then  a  special  penalty  was  resorted  to,  which  was  not 
liable  to  modification,  and  was  generally  so  made  as  to  operate  as  a  virtual  prohibition. 
In  process  of  time,  however,  this  penalty  came  to  be  no  more  than  the  rent  that  might 
be  got  for  the  farm,  so  that  it  was  cheerfully  paid  by  the  tenant,  who  took  his  own  way, 
and  often  left  to  the  landlord  a  worn  out  and  exhausted  farm.  It  was  thus  plain  that 
the  rent  originally  stipulated  was  no  adequate  remuneration ;  for  though  it  might  have 
been  so  if  the  contravention  of  the  terms  of  the  lease  had  begun  at  an  early  period  of 
the  tack,  and  the  damage  done  compensated  by  the  payment  of  the  stipulated  penalty 
during  the  whole  currency  of  the  lease,  the  same  could  not  be  the  case  if  it  was  paid 
only  in  the  last  year  of  it.  In  order  to  remedy  this,  a  form  of  obligation  came  to  be  in- 
serted in  tacks,  [422]  by  which  the  landlord  could  compel  specific  implement,  and  apply 
for  an  interdict  if  the  tenant  was  refractory.  The  lease  in  question  was  of  this  kind  ; 
for  though  a  certain  sum  was  stipulated  to  be  paid,  in  case  of  contravention  or  failure, 
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stdll,  as  long  as  contravention  had  not  actnally  taken  place,  the  landlord  wbb  entitled  to 
demand  exact  and  specific  implement  Whether  general  penalties  are  subject  to  modifin- 
tion  or  not,  or  whether  they  are  merely  additional  rents,  has  no  influence  on  this  qoMtioo. 
The  obligation  entered  into  by  the  tenant  is  ad  factum  prcsstandum  ;  and  the  landloidiK 
entitled  to  call  for  implement  as  long  as  the  fact  is  prestable.  Undoubtedly,  if  the 
tenant  should  take  the  advantage,  and,  when  the  landlord  was  off  his  guard,  do  tlutt 
which  he  was  bound  not  to  do,  then  comes  the  penalty,  because  the  landlord  had  no 
other  redress.     Loco  facii  imprestabUis,  succedit  damnum  et  irUerease, 

It  is  a  general  rule  that  penalties  for  non-performances,  adjected  to  an  obligation,  aie 
meant  merely  to  quicken  performance,  but  not  to  supersede  it ;  Ih^ak,  b.  3,  tit  3,  &  80. 
There  can  certainly  be  no  reason  why  a  different  construction  is  to  be  followed  in  a  lease 
where,  whatever  may  be  said  as  to  Uie  interpretation  that  may  be  put  on  the  dauM,  it 
was  surely  the  intention  of  the  landlord  to  secure  specific  implement 

But  it  is  not  necessary  to  resort  to  general  argument  on  this  subject,  because  the 
lease  itself  is  sufficiently  precise.  It  is  in  the  option  of  a  landlord  to  propose  and  give 
to  his  tenant  an  alternative  if  he  pleases;  Straiton  against  Graham,  1789;  House  of 
Lords,  1792.  But  the  lease  in  question  gives  no  such  alternative.  It  is  said,  "That in 
case  John  Gilchrist /ae7  to  lay  down  so  much  grass ;''  and  again,  ''If  he  shall  oonnter- 
act  any  of  the  particulars  above-mentioned,  he  shaU  pay  so  and  so,  beginning  lus  fi?8t 
year's  payment  at  Whitsunday  preceding  his  contravening  the  premises."  Now  it  is 
plain,  from  the  words  of  the  tack,  that  no  option  is  given  to  the  tenant ;  for  there  can 
be  no  failure  or  contravention  where  there  was  a  free  choice. 

The  intention  of  parties  is  also  to  be  regarded.  It  is  undoubted  that,  at  the  time 
the  lease  was  granted,  the  sum  of  L.2  per  acre,  over  and  above  the  ordinary  rent,  was  a 
complete  prohibition,  and  was  meant  as  a  mode  of  enforcing  regulations  which  were  so 
difficult  to  be  secured.  Now,  were  a  Court  of  law  to  give  such  a  clause  any  other  inteN 
pretation,  it  would  be  overturning  the  express  bargain  between  landlord  and  tenant^  hy 
taking  into  consideration  an  extrinsic  circumstance,  the  possibility  of  which  was  not 
dreamt  of  by  thd  parties  at  the  time. 

The  authorities  of  English  law  can  be  no  rule  here.  There  may  be  circumstances  of 
a  local  nature  which  influenced  these,  of  which  we  know  nothing.  And  we  ought  not 
to  leave  our  own  common  law  for  what  we  do  not  rightly  underotand.  In  &ct,  in  our 
own  practice  the  rule  now  contended  for  was  absolutely  recognised ;  Earl  of  Wemyse 
against  Skirving,  decided  in  spring  1809;  J.  S.  Mackenzie  against  Bately,  Februaiy 
1810 ;  and  Sir  A.  Mackenzie  against  A.  and  J.  Craigie,  18th  June  1811. 

Gilchrist  answered : 

The  question  at  issue  plainly  is,  What  is  the  fair  meaning  of  the  clause  [423]  in  the 
lease  ?  Or  whether  the  tenant  is  entitled  to  do  what  he  now  attempts  ?  It  is  main- 
tained that  this  clause  is  just  the  ordinary  one  where  an  additional  rent  is  stipulated,  and 
which  the  tenant  is  entitled  to  pay  if  he  chuses.  There  is  no  prohibition  nor  irritancy 
in  the  lease.  When  a  prohibition  originally  was  meant,  the  word  penalty  was  used ; 
but  that  word  is  not  employed  here  from  beginning  to  end  of  the  lease. 

But  whatever  doubts  there  may  be  on  the  clause  above  stated,  there  is  another  in 
the  lease  explanatory  of  it.  It  is  in  these  words :  *'  And  it  is  hereby  8{)ecially  agreed 
to  by  the  said  John  Gilchrist,  that  in  case  he  shall  lay  marie  upon  any  part  of  the  grounds 
hereby  set,  without  intimation  as  aforesaid,  or  shall  take  more  than  four  crops  after 
marling,  or  shall  not  sow  grass  seeds  with  the  fourth  crop,  or  shall  plough  up  from 
grass  before  expiration  of  the  said  three  years,  or  shall  lay  marie  a  second  time  upon  any 
part  of  the  said  farm,  without  a  licence  in  writing  as  aforesaid,  that  then  he  shall  be 
obliged,  as  he  obliges  himself  and  his  foresaids,  over  and  above  payment  of  the  rent 
above  mentioned,  to  content  and  pay  to  the  said  James  Steuart  Mackenzie,  and  hie 
above  written,  an  additional  sum  of  L.1  sterling  for  each  acre  of  the  above  ground  that 
shall  be  marled  without  intimation,  or  upon  which  the  said  John  Gilchrist,  or  his  fore- 
saids, shall  take  more  than  four  crops  after  marling,  or  shall  not  sow  grass-seeds  with 
the  fourth  crop  in  the  manner  foresaid,  or  shall  plough  up  from  grass  before  expiration 
of  the  said  three  years,  or  upon  which  he  shall  lay  marie  a  second  time  without  a 
licence  as  aforesaid,  and  that  yearly,  at  the  term  of  Whitsunday,  during  the  currency 
hereof,  so  often  as  the  said  John  Gilchrist,  or  his  foresaids,  shall  counteract  any  of  the 
particularo  above  mentioned,  beginning  the  first  payment  at  the  term  of  Whitsunday 
immediately  following  his  contravening  the  premises,  and  so  forth  yearly  thereafter  during 
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the-remaiiiiiig  years  of  this  tack.''  If  an  expresa  prohibition  had  been  meant,  no  such 
claose  as  this  would  have  appeared;  for  though  it  does  contain  restrictions,  yet  all 
these  are  done  away  by  the  additional  rent  stipulated.  Giving,  therefore,  these  clauses 
a  &ir  interpretation,  they  import  an  option  in  the  tenant  to  alter  the  mode  of  manage- 
ment, upon  paying  the  additional  rent  stipulated. 

This  principle  has  been  indeed  so  settled  in  England;  2d  Vernon,  p.  119,  Eolfe 
against  Patterson;  18th  February  1772,  House  of  Lords,  Law  against  Spiers.  In 
Scotland  this  has  been  always  understood;  Graham  of  Balgowan  against  Straiton,  1787, 
decided  in  the  House  of  Lords  1789.^     Pollock  against  Paton,  24th  Jaly  1777. 

^  In  the  year  1778,  Andrew  Straiton  took  a  lease  of  the  farm  of  Pitmurthly  from 
the  steward  of  Thomas  Graham,  Esq.  of  Balgowan.  The  farm  was  divided  into  10 
brakes  as  to  the  cropping  and  cultivation,  of  which  various  regulations  were  prescribed. 
There  was  also  the  following  clause :  "  And  it  is  hereby  declared,  that  notwithstanding 
the  conditions  of  labouring,  managing,  and  cropping  the  said  lands,  the  said  Andrew 
Straiton  and  his  foresaids  hath  power  and  liberty  to  alter  the  management  as  they  may 
incline,  upon  their  being  bound,  as  the  said  Andrew  Straiton  binds  and  obliges  himseft 
and  his  aforesaids,  to  pay  the  sum  of  L.2  sterling  of  additional  rent,  as  herein  before 
particularly  mentioned,  for  each  acre  they,  in  consequence  of  the  said  liberty,  may  alter 
in  the  management  from  that  particularly  before  expressed ;  which  additional  rent  is 
not  looked  upon  as  penalty,  but  as  pactional  reut^  to  be  paid  over  and  above,  and  at  the 
said  terms  with  the  said  first  mentioned  yearly  rent^  or  at  such  future  periods  as  the 
aame  may  be  demanded,  after  they  have  used  the  said  liberty  of  altering  the  manage- 
ment from  that  before  expressed." 

The  tenant  entered  to  the  farm,  and  began  to  follow  the  directions  and  obligations 
of  the  tack.  Thus  matters  went  on  till  1784,  when  Mr.  Graham  brought  an  action 
before  the  Court  of  Session  against  the  tenant,  concluding  for  payment  of  L.500,  as  an 
allied  stipulated  additional  rent  of  40s.  per  acre  for  every  acre  not  cultivated  in  the 
way  prescribed  by  the  tack  for  crops  1779,  1780,  1781,  and  1782;  secondly,  for  L.160, 
as  the  additional  rent  for  80  acres,  the  half  of  the  fiar  for  1783 ;  and  the  like  sum  for 
crop  1784,  for  not  leaving  this  number  of  acres  in  sown  grass,  which,  it  was  alleged,  he 
was  bound  to  leave  by  the  tack,  and  either  to  remove,  or  find  security  for  the  rent  and 
additional  rent  stipulated,  or  for  the  performance  of  the  conditions  of  the  lease  in 
future. 

The  tenant  pleaded  in  defence,  1^,  That  the  stipulations  in  the  tack  had  become 
impracticable,  as  the  landlord  had  failed  to  inclose  the  farm  as  he  was  bound  to  do ; 
and,  2dli/,  That,  at  any  rate,  the  additional  rents  claimed  were  strictly  penal,  and,  there- 
fore, subject  to  the  modification  of  the  Court,  which  must  be  restricted  to  the  actual 
damage,  which  could  be  none,  as  there  was  time  enough  of  the  tack  to  run,  within 
which  the  farm  could  be  put  into  the  condition  prescribed  by  the  tack,  which  was  all 
that  was  meant. 

To  these  defences  against  the  action  it  was  answered,  1^,  That  there  was  no  obliga- 
tion on  the  landlord  to  inclose  the  farm.  It  was  only  necessary  that  the  arable  and  moor 
land  should  be  divided  into  ten  fields  or  breaks,  which  is  admitted  to  have  been  done  ; 
and,  2dlyj  The  additional  rent  of  L.2  per  acre,  in  the  event  of  the  tenant  departing  from 
the  prescribed  mode  of  culture,  was  neither  contrary  to  law  nor  doubtfully  expressed,  and 
which  the  Court  had  no  power  to  restrict,  or  to  call  for  proof  of  the  actual  damage  sus- 
tained. The  object  of  the  clause  was  giving  the  tenant  a  fair  option  to  hold  the  farm 
at  a  low  rent,  and  to  observe  certain  rules  of  management ;  or  to  pay  a  higher  rent^ 
and  be  at  liberty  to  cultivate  as  he  pleases.  The  tenant  has  made  his  choice,  and  he 
must  stand  to  the  consequences.  The  Lord  Ordinary  '*  repelled  the  defences,  and 
decerned  in  terms  of  the  libel  as  restricted."  A  representation  having  been  offered,  the 
following  interlocutor  was  pronounced :  *'  Refuses  the  representation,  and  adheres  to 
the  former  interlocutor,  in  so  &ur  as  it  repels  the  general  defence ;  but,  before  ascertain- 
ing the  additional  rents  for  the  years  1783  and  1784,  to  which  years  the  pursuer  has 
limited  his  claim,  ordains  the  pursuer  to  condescend  upon  the  particular  acts  of  mis- 
labour,  in  respect  to  which  he  claims  such  additional  rents,  and  the  number  of  acres  for 
which  he  claims  such  additional  rents ;  and  also  ordains  the  defender  to  give  in  his 
answers  or  objections  to«uch  condescendence,  and,  at  the  same  time,  to  lodge  in  process 
hia  dischai^e  of  rent  for  said  years  1783  and  1784.'' 

y.c,  VOL.  I.  34 
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[421]  On  adyismg  a  petition,  with  answers^ 

Lord  Suceoih  observed :  This  is  a  case  of  great  importance  and  difficolty ;  andl am 
not  surprised  that  Judges  differ  with  regard  to  it  I  think  differently  from  the  Lord 
Ordinary.  The  tenant  is  bound  here  to  [426]  have  some  grass  at  the  end  of  his  lease, 
five  years  old,  and  some  two ;  and,  failing  to  do  so,  he  is  to  pay  L.2  per  acre  of  addi- 
tional rent :  And  the  question  is.  If  the  landlord  can  prevent  him  from  ploughing  up 
this  grass  land  in  the  last  year  of  his  lease  %  It  is  said  that  the  L.2  per  acre  is  merely 
an  additional  rent^  but  not  a  penalty. 

It  appears  to  me  that  it  is  not  properly  a  penalty,  because  it  could  not  be  modified ; 
but,  on  the  other  hand,  the  meaning  of  parties  in  the  lease  plainly  is,  to  prevent  the 
tenant  from  counteracting  his  obligation  in  the  lease,  with  regard  to  his  leaving 
so  much  grass  of  different  years  old  at  the  end  of  his  tack.  It  rather,  therefore,  appeals 
to  me,  that  had  the  tenant  given  notice  to  the  landlord  that  he  meant  to  break  up  the 
grass  land  in  the  last  year  of  his  lease,  the  landlord  was  entitled  to  stop  him.    It  is  a 

After  some  other  procedure,  the  Lord  Ordinary  pronounced  the  following  inter- 
locutor :  "  The  Lord  Ordinary  having  considered  the  condescendence  for  Mr.  Oiaham 
of  Balgowan,  pursuer,  with  the  answers  thereto  for  Andrew  Straiton,  defender,  writa 
referred  to,  and  haill  proceedings  in  the  cause,  finds  that,  by  the  form  of  tack  now 
found  by  the  Court  to  have  been  binding  upon  the  defender  from  the  commencement  of 
his  tack,  no  obligation  is  imposed  upon  the  master  to  inclose  the  farm  into  ten  divisiona 
or  inclosures,  but  that  it  was  left  to  the  master  or  tenant  to  make  these  indosoiea  at 
any  time  during  the  currency  of  the  lease,  with  the  burden  of  the  tenant's  paying 
interest  at  five  per  cent,  for  ditch  and  hedge,  and  10  per  cent,  for  stone  dikes,  if  made 
by  the  master,  and  with  certain  encouragements  to  the  tenant,  and  repayment  of  the 
price  by  the  master,  at  the  end  of  the  lease,  if  made  by  the  tenant ;  and,  therefore,  finds 
that  the  tenant  cannot  found  upon  the  master's  not  having  completed  the  inclosura,  u 
a  total  liberation  from  the  whole  conditions  and  limitations  of  the  tack :  Finds  that,  at 
the  commencement  of  the  defender's  tack,  the  whole  farm  was  subdivided  by  the 
master,  with  the  knowledge  and  assistance  of  the  tenant,  into  ten  brakes  specified  in 
the  form  of  tack,  and  that  these  brakes  were  properly  meithed  and  marked  as  the 
proper  lines  of  (Uvision  for  making  the  inclosures,  when  the  master  or  tenant  ahoold 
chuse  to  complete  all  or  any  of  these  inclosures,  and  must  be  held  and  understood  as  the 
ten  brakes  or  divisions  according  to  which  the  tillage  of  the  farm  and  laying  down  of 
the  grass  seeds  was  to  be  regulated,  according  to  the  form  of  the  tack :  Finds  that  the 
tenant  cannot  plead  his  being  ignorant  of  the  import  of  his  tack,  previous  to  the  inter* 
locutors  of  the  Court,  as  an  excuse  for  transgressing  the  conditions  of  the  tack :  Finds, 
by  every  calculation  which  the  Lord  Ordinary  can  make,  the  amount  of  additional  rents 
which  he  has  incurred  by  mislabouring  the  farm,  and  the  damage  sustained  by  the 
master,  by  the  defender's  having  failed  to  have  five  of  the  brakes,  at  the  end  of  the 
first  five  years  of  the  t«ck,  sown  down  with  grass  seeds,  and  the  other  five  brakes  ia 
tillage,  according  to  the  rotations  therein  prescribed,  a  very  large  sum  must  be  due  by 
the  tenant  to  the  master ;  but,  not  being  able  to  obtain  evidence  of  the  precise  amount 
thereof,  without  involving  the  parties  in  a  delay  and  expence  which  must  be  hurtfol  to 
both,  and  ruinous  to  the  tenant^  and  having  considered  the  whole  circumstances  of  the 
case  from  the  commencement  of  the  cause,  modifies  the  whole  sum  due  by  the  defender 
to  the  pursuer,  upon  account  of  additional  rents  for  over-ploughing,  and  for  damages 
for  not  laying  down  his  brakes  with  grass  seeds,  and  all  other  transgressions  of  his 
lease  preceding  Martinmas  last,  to  the  sum  of  L.200  sterling;  and  finds  him  liable  to 
the  pursuer  in  that  sum  over  and  above  his  rents ;  and  decerns." 

Against  this  interlocutor  both  parties  petitioned ;  and  both  petitions  were  lefoaed 
without  answers. 

The  tenant  appealed  to  the  House  of  Lords ;  and  the  following  judgment  was  pro- 
nounced (11th  May  1789):  *' Ordered  and  adjudged  that  the  interlocutors  com'plained 
of  be  reversed,  and  that  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland, 
to  find  what  number  of  acres  the  defender  became  bound  to  cultivate  in  the  manner 
set  forth  in  the  form  of  tack  mentioned  in  the  libel,  after  the  first  five  years  of  the 
tack  therein  mentioned,  and  what  number  of  acres  were  cultivated  contrary  thereto,  and 
what  additional  rent  was  incurred  and  became  due  before  the  24th  November  1784, 
when  the  summons  in  question  was  raised,  and  what  part  thereof  now  remains  doe.'* 
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BalBtantiYe  obligation  on  the  tenant,  containing  no  option  or  alternative.  The  L.2  per 
acre  Btipakted  was  for  behoof  of  both  parties;  and  was  jost  to  ascertain  the  damage,  if 
the  tenant  did  contravene  before  the  landlord  was  aware.  If  such  had  been  done,  the 
kadlord  could  get  no  more  than  the  L.2  per  acre.  Bat  here  is  a  positive  obligation  on 
the  tenant,  and  no  alternative  in  the  case.  In  the  case  of  Sir  A.  Muir  Mackenzie  there 
was  more  of  an  alternative  than  in  this.  There  the  word  or  was  used,  which  implies  an 
alternative ;  but,  from  the  words  of  the  clause  in  the  lease,  there  is  no  such  option  here. 
I  am  also  much  inclined  to  go  with  the  Sheriff-substitute  in  his  opinion  [426]  and 
decision  of  this  case.  If  the  tenant  did  not  mean  to  fulfil  the  obligation,  he  should 
have  said  so  five  years  before  the  termination  of  the  lease,  and  not  begun  to  do  so  in 
the  very  last  year  of  it.  I  think  the  tenant,  in  the  fair  bona  fide  construction  of  the 
transaction,  was  not  entitled  to  do  this.  As  to  the  cases  here  quoted,  that  of  Lord 
Wemyss  was  directly  in  favour  of  the  opinion  I  have  now  given.  In  the  case  of 
Badey  an  interdict  was  given ;  but  I  suspect  it  was  only  an  interim  one,  and  is  hardly 
an  authority  either  way.  On  these  grounds,  I  am  for  altering  the  interlocutors  of  the 
Lord  Ordinary. 

Lord  Graig. — I  have  always  thought  that  the  common  way  of  enforcing  the  observance 
of  the  stipulations  of  a  lease  was  by  a  penalty,  and  a  proof  allowed  of  the  damage.  The 
mode  adopted  here  was  to  secure  precisely  the  same  thing.  There  are  regulations  here 
kdd  down  as  to  the  quantity  of  grass  to  be  left  at  the  end  of  the  lease,  and  an  additional 
rent  stipulated  in  case  of  failure ;  and  I  have  always  thought  that,  if  additional  rent  is 
stipulated,  it  gave  the  tenant  an  alternative.  The  words  in  the  lease  here,  in  my 
opinion,  &vour  that  construction.  There  is  no  prohibition.  I  think,  therefore,  that 
the  landlord  is  not  entitled  to  have  an  interdict  As  to  its  being  the  last  year  in  which 
the  tenant  chooses  to  exercise  his  option,  it  may  be  hard,  but  there  is  no  help  for  it. 

Lord  BcUmuto, — This  is  a  case  of  much  importance.  There  is  here  an  obligation  on 
the  tenant  to  leave  a  certain  portion  of  the  farm  in  grass  at  the  end  of  the  lease.  There 
is  indeed  an  additional  rent  to  be  received  failing  this,  but  it  is  by  no  means  an 
equivalent ;  and  I  cannot  suppose  that  it  is  optional  in  the  tenant  to  pay  or  perform  as 
he  chases.  At  the  time  of  making  the  agreement,  the  plain  intention  of  parties  was, 
that  it  should  not  be  optional,  but  that  the  tenant  should  fulfil  the  express  obligation 
laid  upon  him ;  and  the  additional  rent  was  a  stipulation  to  enforce  it  the  more  certainly. 
If  it  had  been  said,  that  the  tenant  had  liberty  to  counteract  the  obligation,  it  might 
have  been  something ;  but  this  is  not  the  case  here.  The  stipulation  is  express.  The 
landlord  insists  for  implement,  and  he  has  a  right  to  do  so ;  he  is  not  obliged  to  accept 
of  the  additional  rent ;  and  the  tenant  has  no  option  to  get  quit  of  his  obligation  when 
challenged.  Take  the  case,  that  the  tenant  was  bound  to  remove,  under  the  payment  of 
double  rent,  Could  the  tenant  insist  upon  remaining  at  that  rent  1  I  apprehend  not 
Here  the  obligation  is  not  broke  through ;  but  the  landlord  has  a  right  to  prevent  the 
tenant  from  doing  so  if  he  pleases. 

Lord  Armadale. — ^The  clause  in  the  lease  might  have  been  more  express:  but, 
taking  it  as  it  is,  I  do  not  see  that  the  tenant  is  entitled  to  go  against  the  stipulation  in 
his  lease.  It  was  plainly  the  meaning  of  parties  that  the  tenant  should  have  no  such 
option ;  and  that  being  the  case,  I  see  no  reason  why  we  should  compel  the  landlord  to 
submit  to  an  infringement  of  the  obligation  his  tenant  came  under,  by  his  being  obliged, 
in  place  of  performance,  to  accept  of  the  additional  rent.  I  see  no  clause  which  bars 
the  proprietor  from  insisting  on  implement,  and  think  the  Sheriff  right 

[427]  Lord  Hermand. — In  questions  of  this  kind  I  make  a  distinction.  If  I  see  a 
landlord  careless  and  inattentive  to  his  interest,  and  not  specific  enough,  I  go  further. 
But  when  the  contrary  appears,  I  have  no  inclination  or  right  to  go  against  his  own  inten- 
tion. There  is  here,  I  conceive,  no  penalty,  but  two  rents,  equally  conventional,  adapted 
to  different  circumstances.  But  there  is  a  distinction  between  a  deviation  actually  and 
already  committed,  and  one  threatened.  That  is  the  only  difficulty.  The  latter  is  the 
only  one  here ;  but  it  appears  to  me  to  be  no  objection  to  the  exercise  of  the  option 
given.  In  the  case  of  Ix>rd  Wemyss  there  was  an  express  prohibition.  The  landlord 
may  be  entitled  to  damages ;  but  then  these  are  settled  by  the  parties.  The  English 
cases  quoted  I  cannot  get  over. 

Lord  President. — ^I  am  of  the  opinion  of  the  last  Judge  who  spoke,  that  this  cause 
must  be  decided  on  the  terms  of  the  bargain  between  the  parties.  The  question,  as  a 
general  one,  is  of  the  deepest  importance  to  landlords  and  tenants,  and,  indeed,  to  the 
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country  itself.  Frcm  the  nature  of  things,  a  tenant  has  a  most  extensive  power,  if  he 
chooses,  of  deteriorating  a  farm.  He  may  receive  it  in  the  very  highest  order,  and,  in 
a  few  years,  may  reduce  it  to  a  perfect  caput  martuum.  In  order  to  furnish  a  remedy 
for  this,  the  law  was  not  altogether  inattentive.  From  the  earliest  period,  where  there 
was  no  stipulation  of  this  kind  in  a  lease  at  all,  a  tenant  was  not  entitled  to  mialaboiir 
the  land ;  but  this  was  not  found  a  complete  remedy,  as  a  proof  of  damage  was  necessaiy, 
which  was  often  impossible,  at  least  tedious  and  difficult ;  therefore,  the  practice  has 
prevailed  that  the  landlord  puts  the  tenant  under  certain  regulations  of  management, 
and  which  were  meant  to  apply  more  to  the  last  year  than  to  any  other.  Rotatioos 
of  cropping  and  other  provisions  are  now  stipulated;  and  thus  mislabouring  is  put 
an  end  to. 

But  then  this  difficulty  has  arisen,  how  are  you  to  compel  the  tenant  to  keep  to  his 
agreement?  A  penalty  was  resorted  to;  but  then  it  was  held  that  the  Court  could 
modify  these,  which  just  brought  back  matters  to  where  they  were — to  a  proof  of  the 
damage.  Two  ways  were  then  resorted  to,  to  prevent  this ;  1«^,  That  these  clauses  were 
not  to  be  subject  to  the  modification  of  the  Court,  as  in  the  case  of  Henderson  in  1802. 
Another  way,  and  which  was  followed  by  Graham  of  Balgowan,  in  leases  prepared  with 
very  great  care  and  attention,  was,  an  option  given  to  the  tenant  to  observe  these 
restrictions,  or  to  pay  a  large  additional  rent.  Now,  when  an  express  option  is  given, 
restrictions  are  out  of  the  question.  In  the  present  case,  no  such  power  or  liberty  is 
given ;  at  the  same  time,  I  admit  a  lease  may  be  so  constructed  as  to  give  this  option  to 
the  tenant.  But  the  question  is.  Whether  there  is  anything  in  the  present  lease  which 
gives  an  option  to  the  tenant  to  do  what  he  chooses?  Now,  the  terms  are,  in  my 
opinion,  quite  decisive  of  this.  Here  is  an  obligation  simple  and  unqualified  binding 
the  tenant  to  follow  a  particular  plan  of  cultivation.  This  is  the  primary  and  funda- 
mental object  of  this  clause  in  the  lease  ;  and  there  is  nothing  in  the  terms  of  it  that 
can  authorise  the  tenant  to  get  free  of  the  obligation  of  direct  implement.  Indeed,  in 
place  of  a  discharge  of  the  obligation,  the  very  next  clause  proceeds  on  the  idea  tktX 
it  continues  binding.  It  says,  [428]  that  the  tenant,  in  case  of  failure,  &c.  &c.  Now, 
I  apprehend  the  legal  meaning  of  this  to  be,  the  failure  in  implement  of  the  obligation. 
Where  an  option  is  given,  there  is  no  such  thing  as  failure.  It  is  again  said,  if  the 
tenant  shall  contravene,  &c.  &c.  Now,  if  an  option  was  meant  to  be  given  to  the  tenant, 
such  an  expression  never  could  have  been  used ;  because,  if  there  was  an  option  in  the 
matter,  there  could  be  no  contravention  of  the  obUgation.  The  payment  of  the  stipulated 
additional  rent  never  can  discharge  the  obligation  :  it  is  only  the  consequence  that  must 
follow,  if  a  contravention  shall  be  effected  without  the  landlord's  knowledge.  The 
tenant  here  is  not  insisting  for  anything  which  is  contained  in  his  bargain ;  but  he 
insists  upon  going  in  direct  opposition  to  it.  Kow,  let  us  look  to  the  intention  of 
parties.  A  lease  is  like  every  other  contract,  in  this  respect,  that  we  must  look  to  the 
intentions  of  parties  at  the  time  of  entering  into  it.  If  there  was  to  be  an  option  at  all, 
it  mu^t  have  been  intended  that  it  should  be  made  at  the  beginning  of  the  lease.  It 
never  could  be  meant  to  give  the  tenant  the  liberty  of  contravening  during  the  last  year, 
when  all  the  advantage  would  be  his,  and  all  the  damage  the  landlord's.  Yet  then  it  ia 
that  the  tenant  wishes  to  contravene — wishes  to  get  quit  of  his  obligation  altoge^er. 
This  case  is  almost  a  new  one.  Many  questions  have  occurred  as  to  the  ^umiim  of 
damages,  after  the  contravention  has  taken  place ;  but  here  the  tenant  boldly  avows  his 
intention  of  contravening.  That  is  a  case  which  has  not  often  occurred.  The  case  of 
Lord  Wemyss  is  the  nearest  to  this ;  and  there  the  Court  considered  themselves  entitled 
to  interfere  and  stop  the  tenant.  The  other  case  in  point  is  that  of  Sir  A  Muir 
MacEenzie  (before  the  other  Division),  where,  I  understand,  that  Division  has  done 
what  your  Lordships  seem  to  be  of  opinion  should  be  done  here. 

The  interlocutor  of  Court  was  (26th  February  1811),  "The  Lords  having  resumed 
consideration  of  this  petition,  and  advised  the  same  widi  answers,  they  find  that  the 
tenant  was  not  entitled  to  contravene  the  stipulation  by  which  he  is  bound  to  have  one- 
third  part  of  the  farm  in  grass,  even  upon  offering  to  make  payment  of  the  additional 
rent  stipulated  by  way  of  penalty ;  therefore,  alter  the  interlocutor  reclaimed  against, 
and  remit  the  cause  to  the  Sheriff." 

On  advising  a  reclaiming  petition  and  answers,  the  Lords  adhered. 

[Cf.  Gold  V.  Houldsworth,  8  M.  1008.] 
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No.  133.  F.C.  N.S.  11.  429.     13  Dec.  1811.     2nd  Div.— Lord  Meadowbank. 

WnjJAM  MoLLE,  W.S.,  Trust  Disponee  of  the  Eeverend  John  Edgar,  Pursuer. — 

Clerk,  Cranstoun,  et  Maconochie. 

William  Eiddbll,  W.S.,  Defender. — Advocate,  Gillies,  et  BoswelL 

Fiar  absolute  and  limited — Service  of  heirs, — let.  The  destination  in  a  personal  deed, 
executed  by  the  vassal,  will  continue  to  affect  the  estate  left  by  him  as  long  as  it  is 
transferred  by  services,  but  a  renewal  of  the  investiture,  by  resignation  and  a  new 
charter,  will  evacuate  the  provisions  of  such  a  deed. 

2d,  It  is  not  a  relevant  objection  to  the  alteration  of  a  destination,  that  the  deeds 
were  executed  for  the  purpose  of  creating  freehold  qualifications. 

Mandate, — A  general  commission  to  manage  the  affairs  of  an  absent  person  is  a  sufficient 
authority  to  serve  him  heir  in  a  lucrative  succession. 

Bichard  Edgar  was  possessed  of  the  lands  of  Newton,  in  the  county  of  Berwick,  and 
executed  a  disposition  and  settlement,  by  which  he  conveyed  them  "  To  and  in  favour 
of  Margaret  Edgar,  my  only  daughter,  and  only  child,  now  spouse  to  Dr.  William 
Hunter  of  linthill,  in  liferent,  and  to  the  heirs-male  to  be  procreated  of  her  body,  by 
the  present  or  any  subsequent  marriage,  whom  failing,  to  the  heirs-female  of  her  body 
in  fee  j  whom  failing,  to  my  own  nearest  heirs  whatsoever,  also  in  fee,  heritably  and 
irredeemably."  This  deed  contained  neither  procuratory  of  resignation  nor  precept  of 
sasine ;  and  on  the  death  of  her  father,  Mrs.  Hunter  made  up  her  titles  by  a  special 
service  as  heir  of  her  fiither,  and  by  infeftment,  without  having  noticed  the  before- 
mentioned  deed. 

She  possessed  her  estate  on  these  titles  till  the  year  1779,  when  a  political  contest 
arose  in  the  county  of  Berwick.  It  was  then  resolved  to  create  two  freehold  qualifica- 
tions out  of  her  estate ;  and  the  person  employed  to  execute  the  necessary  deeds  was 
Mr.  Kiddell,  the  defender  in  this  action,  who  was  ordinary  man  of  business  to  Dr. 
Hunter,  and  also  his  nephew  and  heir  at  law,  failing  his  own  family,  which  then  con- 
sisted of  several  children.  Mrs.  Hunter  granted  a  disposition,  containing  a  [430]  pro- 
curatory of  resigoation,  by  which  she  conveyed  her  lands  to  herself,  Tier  heirs,  and 
assignees  whatsoever  ;  and  upon  her  resignation  a  crown  charter  was  expede. 

In  order  to  separate  the  property  from  the  superiority,  Mrs.  Hunter  granted  a  feu 
right  to  Mr.  KiddeU  in  trust,  and  afterwards  granted  two  liferent  dispositions  of  the 
superiority,  one  to  her  husband  and  another  to  Mr.  Riddell.  Mr.  Riddell  then  reconveyed 
the  feu-right  to  Mrs.  Hunter,  by  a  disposition,  proceeding  on  a  narrative  that  the  lands 
had  been  conveyed  to  him  in  trust,  and  without  any  onerous  consideration,  "  and  that  it 
is  just  and  reasonable  to  dispone  the  said  lands  and  others  back  again  to  the  said  Mrs. 
Margaret  Edgar,  aiias  Hunter,  and  retrocess  her  in  Tier  own  right : "  and  the  disposition 
proceeds  in  these  terms,  "  Therefore,  I  do,  with  and  under  the  declaration  underwritten, 
hereby  sell,  alienate,  and  dispone  to  and  in  favours  of  Mrs.  Margaret  Edgar,  alias 
Hunter,  spouse  to  William  Hunter,  Esq.  of  Linthill,  physician,  and  to  him  the  said  Dr. 
William  Hunter,  and  longest  liver  of  them  two,  in  conjunct  liferent,  and  to  Edgar 
Hunter,  their  eldest  son,  his  heirs  and  assignees,  whom  failing,  to  William  Hunter,  their 
second  son,  his  heirs  and  assignees,  heritably  and  irredeemably,  in  fee."  And,  after- 
wards, a  clause  was  added,  by  which,  notwithstanding  the  substitution  of  her  sons  in 
fee,  full  power  was  reserved  to  Mrs.  Hunter  to  sell  the  estate  in  whole  or  in  part,  or  to 
burthen  it  with  debt.  Infeftment  was  taken  upon  this  disposition  precisely  in  terms  of 
the  destination  contained  in  it. 

Dr.  Hunter  died  in  1781 ;  and  Mr.  Riddell  was  served  tutor-at-law  to  his  children. 
He  managed  the  estate  of  Linthill,  which  now  belonged  to  Edgar  Hunter ;  and  Mrs. 
Hunter,  who  is  allowed  by  all  parties  to  have  been  a  weak  woman,  and  appears  to  have 
entertained  a  considerable  jealousy  of  him,  entrusted  her  own  affairs  to  the  management 
of  Mr.  Cauvin,  writer  to  the  signet.  In  1788,  when  her  son  was  nearly  of  age,  and 
about  to  be  placed  on  the  roll  of  freeholders  for  Berwickshire,  Mr.  Cauvin  bad  occasion 
to  look  into  the  deeds  executed  in  the  year  1779;  and  as  all  her  family,  with  the 
exception  of  her  eldest  son,  had  now  predeceased  her,  he  thought  it  his  duty  to  explain 
to  her,  that  in  case  he  should  also  predecease  her,  the  property,  or  dominium  utile,  of 
her  estate  would  be  conveyed,  after  her  death,  by  the  destination  in  the  redisposition 
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of  the  feu-righty  not  to  her  own  heirs,  bat  to  those  of  her  husband.  She  consulted 
counsel  as  to  the  best  mole  of  consolidating  the  property  with  the  superiority,  and  as 
to  the  deeds  which  it  would  be  necessary  for  her  to  execute  to  enable  her  to  leave  her 
property,  failing  her  son,  to  her  own  heirs,  and  actually  gave  directions  for  executing  a 
settlement  for  that  purpose,  but  countermanded  her  orders  when  it  was  half  written. 
She  died  in  1792,  without  having  executed  any  new  deed  at  all. 

Mr.  Biddell,  under  the  authority  of  a  general  commission,  managed  the  affairs  of 
Edgar  Hunter,  now  a  Lieutenant-Colonel  in  the  army.  In  1 793,  he  received  a  letter 
from  him,  desiring  that  he  should  be  served  heir  in  the  estate  of  Newton,  "if  not 
already  set  about,"  on  purpose  that  security  might  be  given  over  it  for  an  intended 
loaD.  The  loan  was  not  negotiated,  neither  was  Colonel  Hunter  then  served  heir;  bat, 
in  1795,  when  he  was  serving  under  Sir  Ralph  Abercromby  in  Holland,  [431]  Mr. 
Eiddell  procured  him  to  be  served  heir  generally  to  his  mother.  Colonel  Hunter,  after 
possessing  his  mother^s  estate  for  15  years,  died  in  1807,  by  an  accidental  fall  from  his 
horse,  unmarried  and  intestate. 

Mr.  Riddell  made  up  titles  as  heir  general  to  Colonel  Hunter,  and  entered  into 
possession  of  his  estates  of  Linthill  and  of  Newton.  The  Reverend  John  Edgar,  a 
relation  of  Colonel  Hunter's  by  the  mother's  side,  appeared  as  a  competitor  for  the  estate 
of  Newton.  He  at  first,  in  the  character  of  apparent  heir  of  Mrs.  Hunter,  raised  an 
action  of  declarator  and  reduction,  for  setting  aside  Mr.  Riddell's  titles,  and  making 
good  his  own  right ;  but  afterwards  abandoning  that  action  as  inept,  he  granted  a 
disposition  of  the  lands  in  trust  to  William  Molle,  W.S.,  who  charged  him  to  enter  heir 
of  line  and  provision  to  Mrs.  Hunter,  and  of  provision  to  Colonel  Hunter ;  and  Mr. 
Molle  having  thereupon  led  an  adjudication  in  implement,  he  brought  the  present  action 
of  declarator  and  reduction,  concluding  that  the  deed  executed  by  Richard  Edgar,  in 
1766,  should  be  found  to  be  the  governing  title  of  the  estate;  that  the  subsequent 
deeds,  and  the  titles  of  Mr.  Riddell,  should  be  reduced ;  and  that  it  should  be  foond 
competent  for  him  to  make  up  titles  to  the  estate  in  his  own  person,  or  that  the  heir-at- 
law  should  be  obliged  to  convey  over  to  him,  as  being  possessed  of  the  radical  right 

Mr.  Cauvin  was  examined  by  the  Lord  Ordinary  both  as  a  haver  and  as  a  witnees. 
He  produced  the  memorial  and  opinion  of  counsel  and  the  unfinished  settlement  already 
mentioned ;  and  his  deposition  was  ordered  by  the  Lord  Ordinary  to  be  sealed  up,  to  be 
disposed  of  by  the  Court. 

Argued  for  Mr.  Edgar's  trustee, — 

I.  Mrs.  Hunter  was  only  a  liferenter  by  her  father's  disposition  in  1766,  the  fee 
being  vested  by  it  in  her  children,  or  in  her  for  their  behoof,  and  she  had  no  power  to 
alter  the  destination,  or  do  any  deed  afifecting  the  fee.  It  is  admitted  that,  in  a  question 
with  creditors,  the  estate  would  have  been  liable  for  her  debts  and  onerous  deeds ;  but 
the  principles  upon  which  that  doctrine  is  founded  are  not  applicable  to  a  question  with 
heirs.  Although  the  fee  is  held  unlimited  in  a  question  with  creditors,  it  by  no  means 
follows  that  she  can  gratuitously  alter  the  order  of  succession.  Thus,  in  the  case  of 
Newlands,  where  the  notion  of  a  fiduciary  fee  came  to  prevail,  those  judges  who  were 
in  the  minority,  and  who  were  most  adverse  to  restricting  the  nature  of  the  right, 
allowed  that  a  life-renter  in  the  situation  of  Mrs.  Hunter,  that  is,  without  the  addition 
of  the  restrictive  words  far  her  life-rent  use  aUenarlp,  was  barred  from  gratuitously 
altering  the  destination. — 9th  July  1794,  Newlands  against  Creditors. 

When  a  disposition  is  given  to  a  person  in  life-rent^  and  to  children  naaeiiuri  in  fee^ 
this,  in  common  sense,  amounts  to  something  more  than  a  prohibition  to  alienate  or 
alter  the  order  of  succession,  or  at  least  may  be  held  very  fairly  to  imply  it ;  and  that  a 
prohibition  to  alienate  may  be  inferred  from  implication,  is  clearly  shewn  by  the  case  of 
M*Lellan  and  Watson  against  Meek,  30th  November  1743,  KUk.  p.  193. 

[132]  XL  But  even  if  it  should  be  held  that  Mrs.  Hunter  was  entitled  to  alter  the 
destination  she  has  not  truly  done  so.  She  did  not  alter  it  by  serving  heir  to  her 
father,  because,  on  the  supposition  that  she  was  unlimited  fiar,  she  might  possess  on 
either  of  the  two  unlimited  titles  without  the  other  being  injured,  even  by  the  running 
of  the  years  of  prescription.  This  point  is  perfectly  settled  by  the  decisions,  Smith  and 
Bogle  against  Gray,  30th  June  1752,  KUk.  p.  424. — Durham  against  Durhaoo,  24th 
November  1802. — and  Snodgrass  against  Buchannan,  16th  December  1806. — ^After  her 
service,  the  personal  deed  executed  by  her  father  continued,  therefore,  to  qualify  and 
regulate  the  feudal  investiture. 
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Xet^  In  1779  she  resigned  ber  estate  into  the  hands  of  the  Crown,  and  a  new  charter 
vas  taken  oat  to  herself  and  to  her  heirn  and  asngneea  whcU$oever.  Now,  although  the 
term  heirs  whatsoever  does  ordinarily  mean  heirs  general  or  heirs  of  line,  that  is  by  no 
means  its  exclusive  signification.  It  is  a  general  appellation  which  comprehends  every 
kind  of  heirs,  and  is  capable  of  being  construed  by  the  relative  title-deeds,  or  obliga- 
tions, as  weU  as  by  the  meaning  of  the  party. — Stair^  b.  iii  tit.  5,  s.  12. — Ersk,  b.  iii. 
tit  8,  B.  47.  In  particular,  it  is  construed  to  mean  the  heirs  named  in  a  former 
investiture  or  family  settlement,  which  is  not  easily  presumed  to  be  altered,  unless  it  is 
done  expressly.  J^rtk.  vi  mpra, — Sir  George  M^Kenzie,  Treatise  on  Talzies,  p.  84 — 
Bank,  b.  iii.  tit.  4,  p.  330. — Skene  against  Skene,  Slst  July  1725. — Weir  against  Steel, 
February  1745. 

And,  more  especially,  this  rule  is  applied  in  the  construction  of  the  term,  when  it 
occurs  in  deeds,  uhi  nan  agehatur^  to  regulate  the  family  settlements  of  the  owner  of  the 
estate,  as  in  deeds  framed  merely  for  political  purposes.  Bamet  against  Burnet,  28th 
July  1765. 

2ii,  When  Mrs.  Hunter  took  out  her  charter,  in  1779,  to  herself  and  her  heirs 
whatsoever,  her  estate  was  destined,  by  the  standing  investitures  upon  which  she  held 
it,  to  the  very  same  series  of  heirs.  When  a  vassal  makes  resignation  in  favour  of  a 
new  series  of  heirs,  there  may  be  some  reason  to  say  that  he  meant  to  change  them ; 
but  here  there  can  be  none,  as  the  destination  is  not  fdtered,  but  merely  continued.  By 
the  case  of  Bogle  and  Gray,  and  others  already  quoted,  it  is  established  that  her  father's 
settlement  of  1766  was  not  evacuated  by  her  service  as  heir  of  line;  but  that,  although 
not  feudalized,  it  continued  to  qualify  her  investiture ;  and,  had  it  been  continued  by 
special  services  without  a  resignation,  would  have  been  effectual  at  Edgar  Hunter's 
death.  But  it  is  an  inaccuracy  of  language  to  say  that  a  feudal  investiture  is  qualified 
by  any  deed  executed  by  the  vassal,  of  which  the  superior  knows  nothing.  The  feudal 
investiture  is  a  contract  between  diem,  which  nothing  can  qualify  but  the  conditions 
therein  inserted,  or  specially  referred  to.  When  an  investiture  is  renewed  in  the  very 
same  terms  in  which  it  formerly  stood,  whether  that  renewal  proceeds  on  a  service,  or 
on  a  procuratory  of  resignation  to  the  same  series  of  heirs,  no  latent  personal  deed  is 
brought  into  view  of  the  superior  at  all ;  and  there  is  no  reason  to  suppose  that  any 
thing  which  is  then  actum  et  traetatum  between  these  parties  relates  to  any  personal 
deed,  either  to  the  effect  of  superseding  or  confirming  it.  [433]  There  is  therefore  no 
room  for  any  distinction  between  the  continuance  of  an  investiture  by  service,  and  its 
renewal  by  resignation  to  the  same  series  of  heirs ;  and  this  view  of  the  matter  is  con- 
firmed by  Lord  Kaimes,  who  has  satisfactorily  shewn  that,  according  to  strict  feudal 
principles,  an  heir's  entry  by  service,  or  precept  of  dare  constat^  is  a  new  grant  of  the 
property  from  the  superior,  just  as  much  as  a  charter  on  a  resignation. — Rem.  Dec. 
p.  276. 

III.  As  to  the  dominium  tdile  of  the  estate,  after  it  was  separated  from  the 
superiority,  it  is  acknowledged,  in  the  narrative  of  the  re-disposition,  that  Mr.  EiddeU, 
the  trustee,  was  bound  to  retrocess  Tier  in  her  own  I'ight ;  but  instead  of  doing  so,  he 
disponed  it  to  her  in  conjunct  life-rent  with  her  husband,  and  "  to  Edgar  Hunter,  their 
eldest  son,  his  heirs  and  assignees,  whom  failing,  to  William  Hunter,  their  second  sou, 
heritably  and  irredeemably,  in  fee."  To  make  this  destination  reconcilable  to  the 
narrative  and  to  the  duty  of  the  granter,  the  word  heirs  must  be  construed  to  mean 
heirs  of  the  body ;  and  failing  Mrs.  Hunter,  her  two  sons,  and  the  heirs  of  their  bodies, 
the  subject  conveyed  must  go  to  the  heirs  of  the  investiture,  as  there  is  no  termination 
to  any  other  series  of  heirs.  It  has  already  been  shewn  that  the  heirs  of  the  investiture 
are  the  heirs  of  the  destination  1766. 

lY.  Suppose,  in  another  case,  the  words  used  would  have  been  effectual  to  alter  the 
order  of  succession ;  yet  in  this  one,  Mr.  Biddell,  with  a  view  of  bringing  the  succes- 
sion to  himself  or  his  family,  has  acted  mala  fide  in  introducing  silently  and  impercep- 
tibly a  change  into  the  destination  of  these  deeds,  without  the  authority  or  approbation 
of  Uie  proprietor.  The  narrative  does  not  notice  the  intention  of  altering  the  succes- 
sion ;  and  even  allowing  that  the  deed  was  read  over  to  Mrs.  Hunter,  it  was  impossible 
that  she,  who  was  a  weak  and  ignorant  woman,  could  have  been  sensible  of  the  change 
introduced  into  the  destination.  Mr.  Eiddell  can  shew  no  written  instructions  for 
what  he  has  done,  which,  in  such  a  case,  he  ought  to  have  received  and  preserved.  A 
personal  objection,  therefore,  lies  against  him  sufficient  to  preclude  his  enjoying  any 
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advantage  under  such  a  transaction;  and  the  re-disposition  is  not  the  deei  of  Mrs. 
Hunter,  and  has  never  been  acknowledged  by  her.  So  the  estate  still  remains  with  Mr. 
Riddell  in  trust,  and  he  is  yet  bound  to  retrocess  the  heirs  of  the  trustee  in  their  own 
right 

On  this  head,  it  is  offered  to  be  proved,  that  when  the  contents  of  the  re-dispositioD 
were  made  known  to  Mrs.  Hunter,  she  was  much  surprised,  and  disavowed  all  intention 
of  altering  the  destination  of  the  deed  1766,  and  that  she  actually  commenced  a  deed 
to  remedy  what  had  been  done,  and  desisted  not  from  having  altered  her  mind,  bat 
because  she  thought  of  making  an  entail.  A  condescendence  of  these  circumstances, 
and  of  others  relevant  to  infer  fraud  on  the  part  of  Mr.  Riddell,  is  now  submitted. 

y.  The  service  of  Colonel  Hunter  to  his  mother  has  been  expede  without  authority, 
and  only  carried  through  by  Mr.  Riddell,  when  the  Colonel  was  in  personal  danger, 
with  the  view  of  securing  the  succession  to  himself,  and  therefore  is  liable  to  reduc- 
tion ;  and  being  set  aside,  [434]  the  estate  of  Newton  remains  in  hcereditaie  jaeente  of 
Mrs.  Hunter,  to  be  taken  up  by  her  own  heirs. 

Answered  for  Mr.  Riddell. 

I.  It  is  a  very  vain  attempt  to  argue  that  Mrs.  Hunter  was  not  left,  by  her  fathec^s 
settlements,  in  the  full  enjoyment  of  the  fee  of  her  estate,  since  that  point  was 
deliberately  settled  (after  a  review  of  all  former  decisions)  in  the  case  of  Frog,  28th 
November  1735.  CI.  Home.  LiUie  against  Riddell,  24th  February  1741.  KaL 
p.  190. 

It  ia  true  that,  in  the  case  of  Newlands,  one  or  two  Judges  attempted  to  make  a 
distinction  between  the  case  of  onerous  and  gratuitous  deeds ;  but  it  was  rejected  by  a 
great  majority  of  the  Judges,  and  has  never  since  been  revived,  so  that  the  rule  remains 
absolute. 

But  allowing  that  Mrs.  Hunter's  hands  were  tied  up  by  her  father's  deed,  the 
limitations  have  been  worked  off  by  possession  for  more  than  40  years  upon  an 
unlimited  title ;  and  the  obligation  or  Jtis  crediti  has  now  been  lost  by  prescription  both 
positive  and  negative ;  Diet.  vol.  4,  p.  97. — There  is,  however,  no  room  for  prescription 
in  the  case  j  because  the  titles  were  both  unlimited ;  and  the  defender  agrees  with  t^e 
pursuer,  that  a  proprietor  may  possess  upon  either  of  two  unlimited  titles  in  his  person, 
without  injuring  the  other,  and  entirely  acquiesces  in  the  decision  of  Bogle  and  Grey. 

And,  further,  allowing  the  utmost  possible  effect  to  Mr.  Edgar's  deed,  as  vesting  an 
indefeasible  right  of  succession  in  the  nominal  fiars,  still  the  Jim  credUi  could  never 
extend  beyond  the  heirs  of  her  body ;  heirs  and  assignees  called  in  the  last  place  are 
never  in  ohligatione^  but  simply  in  destination,  even  in  the  strictest  entail. 

II.  Mrs.  Hunter,  by  her  resignation  and  charter  in  1779,  did  effectually  and 
materially  alter  the  destination.  It  is  said  the  desDination  was  the  same  as  in  her 
father's  deed ;  but  it  was  very  different.  The  first  destination  of  the  deed  1766  was  to 
Mr.  Edgar's  heirs  and  assignees ;  wherects  that  of  the  charter  was  to  his  daughter  Mra 
Hunter's  heirs  and  assignees.  The  assignees  of  two  different  persons  are  not  necessarily 
the  same  ;  and  even  the  heirs  of  a  father  and  daughter  may  be  different ;  because  a  son 
by  a  second  marriage  will  be  the  father's  heir,  while  his  daughter  may  be  succeeded  bj 
a  sister-german,  to  the  exclusion  of  a  brother  consanguinean. 

The  father's  settlement  gave  Mrs.  Hunter  only  a  constructive  fee  under  the  name  of 
a  liferent ;  but  the  charter,  ex  concesm^  bestowed  one  upon  her  simple  and  unqualified. 
And  she  had  no  sooner  obtained  this  right  than  she  exercised  it^  by  disponing  the 
superiority  in  liferent,  and  the  dominium  utile  in  trust,  which  she  was  authorised  to  do 
by  the  charter,  but  not  by  the  deed  1766. 

When  Mrs.  Hunter  called  her  heirs  and  assignees^  she  called  her  heirs  of  line. 
That  is  the  legal  and  technical  import  of  the  term ;  and  it  cannot  be  allowed  to  be 
argued  that  any  other  series  of  heirs  was  meant,  as  every  person  must  be  presumed  to 
understand  the  legal  meaning  of  the  language  he  uses;  Douglas  against  Duke  of 
Hamilton,  9th  December  1762.  It  is  argued  that  former  destinations  are  not  easily 
presumed  to  be  altered  ;  but  the  law  on  that  point  is  thus  stated  by  our  greatest  autho- 
[435]  -rity :  "  That  tailzies  (special  destinations),  also  being  constitute,  are  broken  or 
changed  by  consent  of  the  superior,  accepting  resignation  in  favour  of  other  hein, 
whether  the  resignee  resign  in  favour  of  himself  or  his  heirs  whatsomever,  or  in  favoor 
of  any  other  and  their  heirs."    Stair,  b.  2,  tit  3,  s.  43. 

To  say  that  heirs  and  assignees  means  the  heirs  in  the  deed  of  1766,  is  diiectly 
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agamst  the  authority  of  the  Douglas  cause.  In  collateral  deeds,  such  as  a  purchase  of 
toindsi  where  the  lesser  right  accresces  to  the  greater,  there  may  be  some  reason  for  such 
a  latitude ;  but  here  the  deeds  were  total,  both  charter  and  reconveyance  affecting  the 
whole  estate. 

The  case  of  Skene  is  not  applicable,  because  there  a  person  had  executed  a  deed  for 
^  regulation  of  his  succession,  and  deposited  it  for  that  purpose  with  a  friend.  A  feu- 
charter,  afterwards  taken  out  hceredibua  qutbiucunque,  was  justly  held  not  to  alter  the 
destination  in  the  settlement ;  because,  though  prior  in  date,  in  point  of  fact,  it  is  held 
in  law  to  be  posterior,  as  it  does  not  operate  till  after  the  gpranter's  death.  The  eame 
observations  apply  to  the  case  of  Weir,  which,  however,  is  not  reckoned  an  authority. 

It  is  in  vain  to  say  the  deeds  were  executed  for  a  political  purpose.  It  is  usuid  on 
these  occasions  for  a  person  at  the  same  time  to  regulate  his  succession ;  and,  accordingly, 
that  plea  was  disregarded  in  the  case  of  Kose  of  Kilravock,  10th  March  1787. 

III.  The  argument  already  used  applies  more  strongly  to  the  destination  of  the 
dominium  utile  than  to  the  superiority,  because  no  room  is  left  even  for  arguing  that  the 
heirs  of  the  deed  1766  could  be  meant, — some  critique  is  made  upon  the  words  of  that 
destination,  which,  if  not  strictly  accurate,  are  at  least  very  usual,  and  meant  to  mark 
more  strongly  that  each  brother  was  successively  to  have  a  completely  unlimited  and  un- 
fettered fee  in  his  person,  and,  of  course,  descendible  to  his  heirs  whatsoever. 

The  argument  of  the  pursuer  goes  to  prove  that  the  re-disposition  is  invalid.  If  so, 
the  estate  remains  with  Mr.  Riddell  as  trustee.  Mrs.  Hunter  had  no  doubt  a  right  to 
have  called  upon  him  to  denude  and  reconvey  to  her,  which  right  necessarily  passed  to 
her  son  by  his  general  service ;  and  it  has  again,  in  the  same  manner,  been  taken  up 
from  her  son's  estate  by  Mr.  Eiddell ;  so  that,  even  in  this  view,  Mr.  Eiddell  is  the 
only  person  entitled  to  call  upon  himself  to  denude ;  and  both  the  equitable  and  formal 
titles  are  in  his  person. 

lY.  There  is  not  the  least  ground  for  alleging  any  mala  fides  or  fraud  on  the  part  of 
Mr.  Riddell.  At  the  time  of  executing  the  deeds,  Dr.  and  Mrs.  Hunter  had  three 
children  alive  ;  and  their  family  was  afterwards  increased ;  so  that  any  prospect  of  sue- 
ceasion  on  his  part  must  have  been  extremely  remote.  Neither  was  there  any  thing  done 
by  these  deeds  but  what  was  perfectly  rational  and  proper  for  the  parties  to  do.  Dr. 
Hunter  at  the  same  time  executed  a  settlement  of  his  paternal  estate  of  Linthill  in  pre- 
cisely the  same  way ;  and  all  that  Mrs.  Hunter  did  was  to  settle  her's  along  with  her 
husband's,  complete  power  being  retained  by  her  of  altering  this  destination,  or  of  selling 
or  burthening,  as  she  chose. 

Mr.  Riddell,  when  he  executed  these  deeds,  was  residing  with  his  clerk  in  the  house 
of  the  granters ;  and  it  would  have  been  extraordinary  if  he  had  either  received  or  pre- 
served any  written  instructions. 

[436]  A  proof  by  witnesses  is  altogether  incompetent  to  controul  the  import  of 
written  deeds,  or  to  shew  that  the  party  had  any  other  meaning  than  what  is  distinctly 
set  forth  in  the  deeds.     This  was  found  in  the  Douglas  cause,  and  in  many  others. 

As  Mr.  Riddell  acted  with  perfect  bona  fides  as  trustee,  the  deed  of  retrocession, 
though  no  doubt  signed  by  him,  must  be  held  in  law  to  be  Mrs.  Hunter's  deed.  It  is  as 
much  so  as  the  destination  in  a  disposition  is  the  deed  of  the  purchaser  of  an  estate,  al- 
though it  is  signed  by  the  seller  only.  In  both  cases  the  deed  is  acknowledged  by 
acceptance ;  and  in  this  one  the  re-disposition  was  the  only  title  on  which  Mrs.  Hunter 
and  her  son  possessed  the  dominium  utile  of  the  estate  for  a  long  course  of  years. 

In  executing  these  deeds,  the  wife  proceeded  under  the  inspection  and  legal  guardian- 
ship of  her  husband ;  and  it  cannot  be  allowed  to  be  presumed  that  he  deceived  her  as 
to  their  terms.  Being  a  weak  ignorant  woman,  it  is  possible  that,  in  a  long  course  of 
years,  she  may  have  forgotten  their  import ;  but  there  is  real  evidence  that  this  was 
fully  explained  to  her  by  Mr.  Cauvin,  and  that,  after  long  holding  wavering  and  con- 
tradictory intentions  as  to  her  settlements,  she  died  without  making  any  new  deed. 

In  deciding  this  cause,  it  must  be  attended  to,  that  the  question  does  not  relate  to 
the  succession  of  Mrs.  Hunter,  but  to  that  of  her  son  Colonel  Hunter,  who  succeeded  to 
his  mother  18  years  ago,  and  has  all  that  time  possessed  the  estate.  And  however  weak 
and  ignorant  the  mother  may  have  been,  the  son  was  a  very  different  sort  of  person,  and 
accurately  informed,  in  point  of  fact,  in  that  knowledge  which  the  law  presumes  every 
one  to  have ;  namely,  a  perfect  acquaintance  with  the  title-deeds  and  the  investiture  of 
his  estate.     He  died  intestate, — well  knowing  that  his  estates  would  go  to  his  cousin- 
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german  and  heu>a1rlaw ;  and  there  would  have  been  good  reason  to  be  snrpriaed  if  he  had 
preferred  a  much  more  distant  relation,  because  he  was  the  heir,  not  of  his  mother,  but 
of  his  maternal  grandfather. 

y.  It  only  remains  to  say,  that  the  general  commission  under  which  Mr.  Bidddl 
managed  the  affairs  of  Colonel  Hunter  was  a  sufficient  authority  to  get  him  served  heir 
to  a  lucrative  succession ;  but  there  is  further  a  special  letter  produced,  desiring  it  to  be 
done,  if  not  already  set  about.  The  argument  of  the  pursuer  only  amounts  to  thiS)  that, 
because  it  was  improperly  delayed,  it  should  never  have  been  done. 

The  Lord  Ordinary  pronounced  the  following  judgment :  '*  Finds  that,  by  the  title 
made  up  under  the  former  investiture  in  favour  of  Mrs.  Hunter,  in  1767,  the  destinatbn 
by  the  settlement  1766  was  not  altered;  but  finds  that  the  new  investiture  1779 
accomplished  by  resignation,  and  a  new  charter,  in  favour  of  heirs  and  assignees  geoe- 
rally,  and  transmitted  to  Edgar  Hunter  by  general  service  to  his  mother,  Mrs.  Hunter, 
is  sufficient  to  supersede  the  destination  1766,  and,  agreeably  to  the  brocard,  hcereshare- 
die  met  est  hceres  meus^  to  render  the  heir  of  line  of  Edgar  Hunter  the  heir  of  the  inves- 
titure 1779.  Of  new,  finds  it  is  sufficiently  established  that  the  said  service  by  Edgar 
Hunter  to  his  mother  was  authorised  by  him ;  and  that,  by  his  death,  [437]  withoat 
issue,  the  defender  is  called  to  the  succession  by  the  investiture  1779 ;  and  ^pioad  nUm 
adheres  to  the  interlocutor  represented  against.''  The  finding  to  which  his  Lordship 
adhered  is  in  these  terms :  *'  Finds,  separatim,  that  the  destination  in  the  retrocession  of 
the  dominium  tUUe  in  1779  must  be  held,  presumptume  Juris,  to  have  been  the  act  and 
deed  of  Mrs.  Hunter,  and  that  the  infeftment  in  the  fee  taken  thereupon  by  Edgar 
Hunter  appears  to  be  regular  and  unexceptionable,  in  so  far  as  he  was  concerned,  not- 
withstanding the  reserved  power  to  sell  in  favour  of  Mrs.  Hunter :  finds  there  is  nothing 
ofiered  to  be  proved  competently  relevant  to  impeach  these  conclusions ;  therefore,  sus- 
tains the  defences,"  &c. 

A  petition  against  this  judgment  was  presented  to  the  Court,  which  prayed  that  Mr. 
Cauvin's  deposition  might  be  opened  up,  and  that  a  further  proof  might  be  allowed,  with 
a  view  to  which  a  condescendence  was  submitted.  Answers  were  given  in,  which  con- 
tained a  judicial  consent  that  Mr.  Cauvin's  deposition  should  be  opened,  but  withont 
departing  from  the  plea  that  parole  evidence  could  not  be  admitted  to  controul  a  written 
deed. 

When  the  petition  and  answers  were  advised,  on  the  14th  January  1811,  a  motion 
was  made  and  consented  to,  that  Mr.  Cauvin's  deposition  should  be  opened  up. 

Lord  Meadowhank  said, — Nothing  more  could  be  seen  from  Mr.  Cauvin's  depositioii 
than  what  already  appeared  on  the  face  of  the  proceedings. 

Lord  Polkemmet  wished  to  see  the  deposition. 

Lord  Robertson  said, — I  have  no  such  wish.  I  doubt  much  of  the  competency  of 
parole  evidence  in  this  case  at  all.  Mrs.  Hunter  had  the  true  right  in  the  subjecti 
although,  exfiffura  verborum,  she  was  only  life-renter  ;  and  it  was  competent  for  her  to 
do  any  thing  she  chose  with  her  property.  But  I  must  hold  that  parole  testimony  can- 
not be  allowed  to  regulate  the  charter  or  deeds  of  1779.  This  point  was  decided  in  the 
Douglas  cause ;  and  it  has  been  so  found  in  many  others. 

But,  in  executing  the  deeds  of  1779,  for  the  express  purpose  of  creating  votes,  I  can- 
not easily  believe  that  any  other  purpose  was  intended  to  be  served,  unless  it  clearly 
appears.  I  am  therefore  inclined  to  hold  that  the  charter  was  passed  for  that  purpoae 
only,  and  that  the  words  used  by  the  lady  in  the  destination,  viz.  heirs  whatsoeosr,  are 
flexible  enough  to  mean  the  heirs  named  in  the  deed  which  before  regulated  the  investi- 
ture, that  is,  in  her  father's  settlement ;  and  this  I  do  on  the  authority  of  the  cases 
quoted  in  the  argument  for  the  pursuer. 

And,  next,  as  to  the  trust,  I  think  Mr.  Biddell  was  bound  to  reconvey  the  subject 
of  it  to  Mrs.  Hunter  precisely  in  the  same  condition  in  which  he  received  it  Suppose 
there  had  been  restrictions  or  fetters  imposed,  the  estate  in  her  person  would  then  have 
been  less  valuable  than  it  was  before.  I  must,  therefore,  hold  that,  according  to  Mr. 
Biddell's  own  words,  he  was  bound  to  retrocess  her  in  her  own  rights  that  is,  to  reconvey 
the  estate  to  her,  destination  and  all,  precisely  as  it  had  formerly  been.  This  leads  to 
the  conclusion  that  the  word  heirs^  used  in  the  re-  [438]  -conveyance,  can  only  mean  the 
heirs  of  the  body  of  the  two  sons  successively,  and  that  after  them  the  estate  must  go  to 
the  heirs  mentioned  in  her  father's  settlement. 

I  agree,  on  the  other  hand,  that  a  man  of  business  need  not  produce  expnsi 
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authority  for  every  thing  which  he  does.  A  person,  8cien8  et  prudensy  is  preaumei  to 
know  the  nature  and  import  of  the  deeds  which  he  executes,  as  was  lately  found  in  the 
case  of  Sir  Thomas  Gihson  Carmichael,  where  the  Court  would  not  hear  evidence  that 
he  meant  to  do  something  else  in  his  marriage-contract  than  what  wflks  actually  done.^ 

But  here  it  is  contended  that  this  lady's  succession  should  be  regulated  by  a  deed 
not  executed  by  herself,  but  by  another.  It  is  true  that  succession  in  land  is  often 
r^ulated  by  a  charter  not  strictly  the  deed  of  the  party ;  but  in  that  case  the  signature 
and  previous  writings  on  which  its  terms  depend  are  made  out  and  revised  by  him. 
Here  it  does  not  appear  that  Mrs.  Hunter  ever  saw  the  re-disposition,  or  knew  its 
contents,  till  it  was  forced  by  Mr.  Cauvin  from  Mr.  Riddell  long  after  its  execution, 
and  when  her  son  was  about  to  be  put  upon  the  freeholder's  roll.  Hod  the  question 
even  rested  here,  I  would  have  been  for  altering  the  Lord  Ordinary's  interlocutor.  But 
it  farther  appears  that,  when  Mrs.  Biddell  was  informed  by  Mr.  Cauvin  of  the  import 
of  the  deed,  that  she  was  both  surprised  and  angry,  and  set  about  taking  steps  to  undo 
what  had  been  done.  She  lived,  however,  a  considerable  time,  and  died  without  having 
made  any  alteration ;  which,  perhaps,  may  be  considered  as  a  circumstance  of  approba- 
tion, and  is  at  least  a  fair  point  of  discussion,  which  has  not  yet  been  very  fully  argued. 

Lord  Polkemmet, — ^If  the  re-conveyance  was  meant  to  alter  the  order  of  succession, 
it  ought  clearly  to  have  done  so,  and  strongly  expressed  it  But  as  it  has  not  done  so, 
I  cannot  give  it  effect.  Had  it  appeared  from  Mr.  Cauvin's  deposition  that  the  lady 
knew  at  ^e  time  the  nature  or  effect  of  the  deeds  she  executed  in  1779,  this  would 
have  made  me  of  a  different  opinion ;  but  I  do  not  at  present  see  that  she  was  at  that 
time  at  all  acquainted  with  their  import. 

Lard  Meadowbank  said. — ^The  case  has  been  very  fully  and  carefully  prepared  for 
judgment  The  opinion  I  had  formed  as  Lord  Ordinary  in  the  Outer-house  has  not 
been  shaken  by  the  able  pleadings  in  the  petition.  The  principles  of  law  on  which  it 
depends  are  clear  and  fixed.  We  must  shut  our  ears  to  all  obloquy  of  the  parties,  and 
follow  established  rules.  Mr.  Biddell  had  a  remote  interest  in  the  deeds  which  he 
prepared;  but  we  cannot  attend  to  this,  or  allow  any  such  consideration  to  shake 
general  rules. 

It  is  common  for  a  person  leaving  money  to  desire  land  to  be  bought  and  entailed. 
The  entail  is  then  executed  by  the  seller ;  but  is  held  in  law  to  be  the  deed  of  the 
person  deceased.  In  the  same  way,  the  deed  of  retrocession  is  Mrs.  Hunter's  deed,  and 
not  Mr.  Biddell's. 

[438]  The  lady  was  not  unprotected  when  these  deeds  were  executed,  but  under  the 
guardianship  of  her  husband,  who  settled  his  own  estate  in  the  same  way  at  the  same 
time. 

All  the  leaning  of  law  is  in  favour  of  the  defender.  The  estate  was  a  fee-simple  in 
Mrs.  Hunter,  and  descended  to  her  son,  and  then  naturally  went  to  his  heirs. 

I  do  not  consider  that  this  estate  was  ever  a  limited  fee.  It  may  be  said  that  all 
conveyancers  have  considered  a  right  to  a  person  in  liferent,  and  to  children  nascituri  in 
fee,  to  be  an  unlimited  right  in  the  parent.  If  any  such  destination  is  involved  in  a 
contract  of  marriage,  the  question  becomes  very  different,  because  the  obligations 
arising  out  of  an  onerous  contract  then  intervene.  But,  in  this  case,  if  even  ^e  fee 
had  at  one  time  been  limited,  the  service  in  1667  was  in  contravention  of  the  fetters, 
and  would  have  worked  them  off;  because  the  years  of  prescription  have  run  since  that 
service  was  expede,  and  have  now  closed  the  question. 

An  attempt  is  made  to  argue  that  the  deeds  were  executed  only  for  a  political 
purpose,  and  should  be  held  effectual  for  no  other.  But  I  will  never  construe  such 
deeds  in  a  way  different  from  other  deeds ;  and  if  people  will  engage  in  such  trans- 
actions, they  must  abide  by  the  consequences. 

Mrs.  Hunter  took  out  a  new  charter  to  herself  and  her  heirs,  which  was  carried  to 
her  son  by  his  general  service ;  and  although  he  never  took  infeftment,  the  personal 
right  was  fully  carried  to  him,  and  again  goes  to  his  heir.  In  this  way  there  was  a 
complete  surrender  to  the  Crown,  a  new  right  being  taken  to  Mrs.  Hunter  and  her  heirs ; 
and  this,  the  highest  authority  in  the  law  of  Scotland  says  is  the  very  proper  step  for 
wiping  out  former  tailzies.  The  pursuer  allows  this,  provided  the  former  tailzie  had 
been  feudalized;  but  I  hold  it  true,  the  more  strongly,  that  the   tailzie  never  was 

^  Not  reported. 
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feudalized.     On  this  gronnd,  I  said  in  the  Outer-house  that  I  would  not  consider  the 
case  of  Skene  as  an  authority  to  that  effect.^ 

It  is  a  most  valuable  privilege  to  the  country  that  personal  deeds  affecting  heritable 
property,  which  may  be  latent  and  unheeded,  are  blotted  out  and  evacuated  by  a  new 
investiture. 

We  have  next  the  deed  of  retrocession  proceeding  under  an  imperfect  narrative, 
which  does  not  mention  that  the  series  of  heirs  was  to  be  altered.  But  no  lawyer  has 
ever  said  that  the  dispositive  words  are  to  be  controuled  by  any  defect  in  the  narrative. 
The  lady  was  retrocessed  in  [440]  her  full  right  as  absolute  fiar,  and  changing  the  series 
of  heirs  was  only  executing  one  of  her  privileges.  She  might  have  cancelled  or  altered 
this  deed  the  next  day,  or  done  any  thing  with  it  she  chose.  It  would  shake  the  law 
of  Scotland  to  hold  that  it  was  not  wholly  her  own. 

On  another  point,  I  have  no  doubt  that  the  destination  in  this  deed  to  Colonel 
Hunter  and  his  heirs  put  an  end  to  all  former  and  different  destinations,  and  effectually 
destroyed  the  destination  in  the  old  settlement. 

As  to  the  superiority,  I  have  already  said  that  the  charter  which  contains  it  now 
belongs  to  Mr.  Kiddell.  Colonel  Hunter  was  served  heir  generally  to  his  mother, 
under  authority  of  a  general  commission,  which  gave  sufficient  power  to  do  so,  and 
transact  all  his  business ;  and  the  right  which  stiU  remained  personal  with  him  has  now 
passed  to  his  heir. 

Lord  Jugtice-Glerk  Hope  said, — I  agree  entirely  with  Lord  Meadowbank.  We 
cannot  look  to  motives  which  may  be  mixed,  but  only  to  what  has  been  done,  and  to 
consequences. 

A  surrender,  in  the  hands  of  the  superior,  is  the  most  solemn  manner  of  altering  a 
destination,  or  working  off  a  tailzie.  I  have  known  this  done  on  more  estates  than  one  \ 
and  at  present  a  case  consists  with  my  own  knowledge,  where  creditors,  to  the  amount 
of  L.  100,000  depend  for  security  on  an  estate  which  was  once  entailed,  but  where  the 
tailzie  has  been  worked  off  in  this  way,  and  where  the  new  charter  also  was  first  taken 
out  for  a  political  purpose. 

It  is  very  natural  that,  in  passing  a  new  charter  for  a  political  purpose,  the  parties 
should  say,  let  us  look  over  our  settlements  and  regulate  them,  and  thus  save  money  by 
doing  two  things  at  once.  And,  of  the  two  objects,  the  new  destination  is  a  proper  and 
a  legal  purpose,  while  the  other  is  at  best  but  an  evasion  of  the  election  laws. 

To  a  certain  effect  I  agree  with  Lord  Robertson,  that  if  I  purchase  from  a  near 
friend,  and,  trusting  to  him,  I  am  so  deceived  in  the  terms  of  the  disposition  that  the 
estate  is  brought  back  to  himself,  a  remedy  will  be  given.  But  here  the  retrocession 
was  not  only  completely  and  fairly  made,  but  accepted  of,  because  infeftment  instantly 
followed,  and  was  recorded ;  which  published  the  matter  to  all  the  world,  and  most 
have  made  it  known  to  herself  and  her  husband  if  they  had  been  ignorant  before. 
And  as  to  the  Crown  charter,  where  the  new  destination  was  the  same,  she  acted  upon 
it  by  disponing  it  pro  tanto  in  life-rent  to  her  husband,  and  afterwards  to  her  son. 

But,  further,  her  subsequent  conduct,  instead  of  a  disavowal,  appears  to  me  to  have 
been  an  approval  of  the  deeds.  When  she  is  told  of  their  import  by  Mr.  Cauvin,  she 
is  said  at  first  to  have  been  angry  or  surprised,  but  yet  she  never  alters  them.  On  the 
contrary,  she  stops  in  the  middle  of  a  deed  meant  to  alter.     We  cannot  divine  her 

^  The  Lord  Ordinary  annexed  the  following  note  to  his  interlocutor :  "  Had  the  old 
investiture  been  continued  by  special  services,  the  settlement  1776,  as  a  qualification  of 
that  investiture,  would,  I  conceive,  have  remained  effectual,  when  Edgar  Hunter  had 
died  so  vested.  But  the  new  investiture  is  an  extinction  of  the  former  investiture,  so 
as  to  supersede  its  destinations,  and  whatever  qualifies  them ;  and  though  the  deed  1766 
remains  not  prescribed  and  a  subsisting  title,  I  conceive  the  destination  on  it  is  altered 
and  superseded  by  the  terms  of  the  new  investiture.  The  case  of  Skene  would  be 
adverse  to  this,  were  there  not  room  there  to  think,  from  the  terms  of  the  deposit  of  the 
settlement,  that  it  was  meant  to  be  kept  private  during  the  grantor's  life,  and  (hen  to 
operate  upon  the  existing  state  of  the  titles.  On  any  other  ground  I  could  not  follow 
it  as  an  authority.  But  I  admit  that,  were  it  to  be  held  an  authority,  that  a  new 
investiture  to  heirs  and  assignees  means  the  heirs  and  assignees  described  in  a  previoQS 
settlement,  the  interlocutor  is  wrong." 
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reasons ;  bnt  may  she  not  have  remembered  some  bargain  with  her  husband,  or  thought 
better  of  the  matter,  and  resolved  to  abide  by  the  destination  as  it  was  ? 

The  matter  does  not  stop  even  here.  She  dies,  and  the  estate  goes  [441]  to  her 
son  ;  and  is  this  deed  of  retrocession  to  be  said  not  to  be  his,  when  he  never  had  any 
other  title  to  his  estate  but  what  was  given  him  by  this  deed,  and  when  an  infef tment 
to  him  in  fee  was  passed  twenty-eight  years  ago. 

Thus,  I  am  quite  clear  as  to  the  dominium  utile;  and,  on  the  grounds  stated  by 
Lord  Meadowbank,  I  am  of  the  same  opinion  as  to  the  superiority. 

Mr.  Riddell  had  full  power  to  serve  the  Colonel  heir  to  his  mother;  and,  when 
writiog  about  it,  he  presumes  the  step  may  have  been  already  taken.  It  was  at  one 
time  delayed ;  but  when  the  Colonel  went  upon  a  dangerous  service,  Mr.  Biddell  not 
only  did  right,  but  it  was  his  bounden  duty  to  carry  through  the  matter ;  and  if  he  had 
neglected  it,  and  the  Colonel  had  died,  after  having  executed  settlements,  which  might 
have  been  ine£fectual  through  the  neglect,  he  would  have  been  severely  liable  in 
damages. 

The  Court  being  equally  divided,  the  case  stood  over  for  the  opinion  of  the  senior 
Lord  Ordinary  in  the  Outer-house ;  and,  on  the  18th  January  1811, 

Lord  Glenlee  delivered  an  opinion  in  these  terms : — In  this  question  there  are  two 
subjects  of  discussion.  Isi,  The  effect  of  the  titles  made  up  by  Mrs.  Hunter,  which  are 
to  be  judged  of  by  general  rules ;  and  the  question  is,  Whether  they  have  or  have  not 
altered  her  father's  destination?  and,  2^Zy,  Whether  there  be  any  thing  in  the 
conduct  of  the  defender,  supposing  that  destination  altered,  that  would  take  this  case 
out  of  the  general  rule  ? 

The  first  question  that  occurs  is.  Whether  Mrs.  Hunter  was  left  by  her  father's 
deed  an  absolute  and  unlimited  fiar  1  Even  if  she  had  been  at  one  time  limited,  it  is 
pleaded  that  the  limitations  have  been  worked  off  by  the  running  of  the  years  of  pre- 
scription. But  I  think  she  could  never  be  considered  as  a  limited  fiar ;  and  she  had 
full  power  to  alter  the  succession. 

The  next  plea  of  the  pursuer  is,  that  the  deeds  were  made  for  political  purposes ; 
and  in  such  a  question  as  this,  that  may  be  a  circumstance  to  be  considered  along  with 
other  evidence,  but  it  cannot  weigh  much.  When  such  deeds  are  made,  care  is  always 
taken  that  the  dominium  utile  shall  not  at  least  go  against  the  inclination  of  the  parties. 
And  where  their  minds  are  made  up,  people  of  moderate  fortune  always  take  this 
opportunity  of  settling  their  estates ;  and  if  their  minds  are  not  made  up,  they  at  least 
take  care  to  do  nothing  contrary  to  their  inclinations  in  this  respect,  although  it  may  be 
otherwise  with  a  man  of  very  great  fortune  who  has  many  votes  to  make,  and  looks  no 
further.  In  the  case  of  Rose  of  Kilravock,  where  the  destination  was  truly  meant  to 
be  altered,  if  the  argument  of  the  pursuer  had  been  listened  to,  the  estate  would  have 
been  carried  directly  contrary  to  the  intention  of  the  proprietor,  had  it  not  been  for  the 
production  of  a  letter,  which  clearly  shewed  his  intention,  but  which  was  written  and 
preserved  from  mere  accident. 

Then,  fintj  as  to  the  superiority,  Mrs.  Hunter's  serving  heir  to  her  father,  [442]  and 
taking  up  the  estate  in  that  way,  did  not  evacuate  his  settlement.  Then  came  the 
deeds  of  1779.  It  is  pleaded  that  these  deeds,  not  being  in  direct  contrary  terms  to  the 
settlement,  do  not  change  it.  But  on  this  point  I  think  the  Lord  Ordinary's  opinion  is 
right.  As  long^as  the  estate  is  transmitted  by  services,  the  same  estate  remains,  and  is 
transferred.  But  when  a  resignation  takes  place,  the  whole  estate  is  resigned  into  the 
hands  of  the  feudal  superior,  and  the  vassal  has  no  right  except  what  arises  under  the 
new  charter,  which  indeed  also  measures  the  right  of  the  superior.  The  whole  old 
estate  is  entirely  surrendered,  and  the  new  grant  regulates  completely.  This  reason- 
ing may  not  be  convincing  to  every  person,  but  is  strictly  conformable  to  feudal 
principles. 

The  next  subject  of  discussion  id  as  to  the  meaning  of  the  word  heirs ;  and  this  is  a 
different  question  from  the  former  one.  It  is  argued  that  the  word  means  heirs  of  the 
investiture,  and  so  it  does — and  the  meaning  of  the  word  is  the  same  in  both  deeds. 
But  the  heirs  called  by  the  deed  1766  are  different  from  those  called  by  the  deed  of 
1779.  There  is  no  case  which  makes  out  the  proposition  contended  for  by  the  pursuer, 
that  the  term  heirs  whcUsoevei'  may  be  construed  to  mean  those  named  in  the  settlement 
of  an  ancestor.  The  case  of  Skene  is  very  different.  The  former  deed  was  there  the 
man's  own,  and  meant  to  regulate  his  succession  after  his  death ;  and  the  new  investi- 
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ture  was  not  the  mode  in  which  he  would  have  naturally  altered  it^  if  he  had  meant  so 
to  do. 

Od  these  grounds,  I  think  the  decision  of  the  Lord  Ordinary  is  right  as  to  the 
superiority,  and  that  the  case  is  stronger  as  to  the  dominium  utile. 

The  only  question  that  remains  is,  whether  there  is  any  personal  objection  to  the 
writer  of  the  deed ;  and  I  can  see  none.  This  case  is  very  different  from  that  of  a  deed 
executed  by  a  person  weak  or  on  death-bed,  where  the  writer  of  it  makes  himself  the 
immediate  heir.  Here  the  legal  presumption  is,  that  the  lady  was  swayed  by  the  loTe 
of  her  husband ;  and  it  is  a  matter  of  very  small  consequence  that  the  writer  of  the 
deed  was  one  of  her  husband's  heirs.  Nothing  relevant  has  been  condescended  on  of 
which  we  can  allow  a  proof. 

It  is  an  error  that  runs  through  the  pleadings  of  the  pursuer,  that  Mr.  Eiddell  has 
done  something  extraordinary,  whereas  he  has  only  done  what  the  law  does  when  an 
estate  is  left  in  fee-simple.  If  such  bequest  of  an  estate  be  made,  the  power  of  leaving 
it  to  heirs,  or,  as  the  proprietor  chuses,  is  implied.  But  when  a  destination  is  added,  as 
in  the  deed  1766,  there  is  a  kind  of  trap  laid  by  which  this  privilege  of  the  heir,  in  a 
fee-simple  estate,  may  be  defeated. 

The  judgment  of  the  Lord  Ordinary  was  therefore  adhered  to.  The  case  came  back 
upon  a  second  petition  with  answers  (13th  December  1811). 

Lord  Meadowbank  said, — That  he  bad  observed  yesterday,  after  considering  the  ease 
of  Craig  Buchanan,  that  the  decision  of  this  one  followed  from  it  as  a  corollary,  both  of 
them  depending  on  the  case  of  Elshieshiels.  The  great  importance  of  sopiting  latent 
personal  rights  [443]  calls  strongly  for  a  judgment  of  the  Courts  pronouncing  that  a 
new  feudal  investiture  puts  an  end  to  them  as  well  as  a  new  conveyance.  And  this 
will  rescue  land  rights  from  the  only  remaining  hazard,  because  no  man  can  tell  what 
has  become  of  his  great-grandfather's  contract  of  marriage ;  and  thus,  by  taking  ont  a 
new  investiture,  not  only  is  the  destination  of  the  lands  themselves  secured,  but  an  easy 
mode  is  at  the  same  time  afforded  for  securing  the  small  gratuitous  burdens  that  pro- 
prietors may  chuse  to  impose  upon  them. 

Personal  fees  (I  use  the  expression  as  a  good  one)  are  not  merely  in  oUigaiione,  but 
are  inchoated  feudal  rights  which  may  at  any  time  be  completed.  When  procuratories 
of  resignation  fell  by  the  death  of  the  grantor,  it  was  generally  inquired  into  by  our 
older  lawyers,  whether  the  granter  were  alive  or  not ;  and  if  he  were,  the  procoiatoiy 
was  always  considered  as  the  beginning  of  a  feudal  right.  If  he  were  dead,  the  right  d 
action  only  remained.  But  now  that  procuratories  have  been  rendered  perpetual,  it 
becomes  the  more  necessary  that  the  doctrine  of  sopiting  the  rights  I  have  iJlnded  to 
should  be  finally  established. 

With  the  exception  of  Lord  Bobertson,  who  continued  of  his  former  opinion,  the 
judges  voted  to  adhere. 

[Affirmed,  6  Pat.  168,  2  S.R.R.  (H.L.)  667.] 
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James  Wilson,  Pursuer. — Oreenshidds, 

James  Thomson,  Defender. — Clerk  et  Cunhigluime, 
Bankrupt 

In  a  competition  between  Thomson  and  Wilson  for  being  appointed  trustee  upon 
the  sequestrated  estate  of  James  Alexander,  it  was  held  that  a  personal  objection 
supervening  after  the  election  by  the  creditors,  and  before  confirmation  by  the  Cooii^ 
was  a  good  ground  for  refusing  confirmation,  and  ordering  a  new  election. 
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David  Grant,  Petitioner. — CuningJiame. 

Bafdcrwpt — Sequegtraiion — Discharge. 

It  IB  competent  to  approve  of  a  compoBition  offered  by  an  individual  partner  of  a 
company  to  his  own  private  creditors,  and  those  of  the  company,  upon  obtaining  the 
statutory  consent,  and  also  the  consent  of  the  petitioner's  partners,  though  the  seques- 
tration be  still  to  proceed  as  to  the  other  partners  of  the  company,  and  they  are  not 
discharged.  In  this  case  all  the  creditors  assented ;  and  the  doubt  was  started  by  the 
Court. 

No.  132.      F.C.  N.S.  II.  460.     14  Jan.  1812.     1st  Div.— Lord  Bannatyne. 

Sir  John  Dick  of  Prestonfield,  Bart,  and  Dame  Mary  Dick,  his  Mother, 

Pursuers.— t/".  Clerk  et  J,  Simpson, 

John  Drysdalb,  Tenant  in  Parkhouse  of  Corstorphine,  Defender. — 

D.  Cathcart  et  Thomson. 

Tailzie — Prohibitory^  Irritant,  and  Resolutive  Clauses, — When  in  the  prohibitory  clauses 
of  an  entail  there  are  a  number  of  deeds  prohibited^  and  the  irritant  and  resolutive 
clauses  are  directed  generally  against  all  the  prohibitions,  "  without  prejudice  of  the 
specialties,"  yet  if  an  enumeration  shall  take  place  in  the  irritant  and  resolutive 
ckusea,  which  is  not  complete,  those  deeds  not  specially  mentioned  are  not  affected  by 
these  clauses. 

Clause, — ^When  a  word  of  a  flexible  meaning  has  been  used  in  a  doubtful  sense  in  one 
part  of  a  deed,  if  it  has  occurred  in  an  antecedent  part  where  the  meaning  is  marked, 
it  will  be  interpreted  to  have  the  same  meaning  in  both  places. 

In  the  entail  of  Prestonfield  and  Corstorphine,  after  enumerating  the  order  of 
SQOcession,  there  is  the  following  clause :  "  That  it  shall  not  be  lawful  nor  in  the  power 
of  my  said  heir-male,  or  any  of  the  substitute  heirs  above  written,  to  sell  and  dispone 
the  said  lands,  baronies,  teinds,  tenements,  and  others  above  written,  or  any  part  there- 
of, or  grant  securities  redeemable  or  irredeemable,  by  infef tments  or  otherwise,  nor  to 
contract  debts,  nor  grant  obligations,  nor  do  any  other  acts,  facts,  deeds,  or  delicts,  civil, 
seditious,  rebellious,  or  in  any  sense  illegal  or  criminal,  by  which  the  said  lands,  baronies, 
teinds,  and  others  above  written,  or  any  part  thereof,  shall  or  may  be  burdened,  affected, 
evicted,  or  forfeited.  All  which  dispositions,  securities,  deeds,  debts,  and  delicts,  and 
every  one  of  them,  are  by  thir  presents  declared  void  and  null  ipso  jure,  and  the 
contraveners,  and  all  descending  for  them,  shall  forfault,  lose,  and  amit  all  right,  title, 
benefit,  and  advantage,''  &c,  &c.  &c. 

[461]  The  entail  goes  on  to  enumerate  certain  other  prohibitions,  viz.  1st,  The  heirs 
of  entail  are  bound  to  redeem  all  adjudications.  2d,  To  take  the  name  and  arms  of 
Dick.  Sd,  They  are  not  to  grant  localities  beyond  a  certain  value.  And  then  follows 
this  clause :  "  And  it  is  also  provided  and  declared,  that  it  shall  not  be  in  the  power  of 
my  said  heirs-male,  or  any  of  the  substitutes,  to  set  tacks  of  the  lands,  baronies,  and 
others  above  written,  for  any  longer  space  than  their  own  lifetime.''  The  entail  then 
provides  for  the  event  of  the  estates  of  Prestonfield  and  Caprington  coming  into  posses- 
sion of  the  same  person,  and  then  succeeds  the  following  general  irritant  and  resolutive 
clause:  "And  without  prejudice  of  the  specialties  above  written,  it  is  expressly 
provided  and  declared,  that  my  said  heir-male,  and  haill  substitutes,  by  their  acceptation 
hereof,  shall  be  obliged  and  restricted  to  keep  and  fulfil  the  haill  conditions  and 
provisions  above  written  respective,  and  that  the  contraveening  of  any  of  the  same  shall 
not  only  infer  the  loss  and  amitting  of  the  right  and  haill  benefit  of  thir  presents  to  the 
said  contraveeners,  and  all  descending  from  them,  but  likewise,  that  all  the  said  disposi- 
tions, alienations,  securities,  debts,  deeds,  facts  civil  or  criminal,  seditious,  rebellious,  or 
in  any  sense  illegal,  contrar  to,  and  in  prejudice  of  thir  presents,  shall  be  ipso  facto  null 
and  void  to  all  intents  and  purposes,  as  if  the  contraveeners  had  not  been  comprehended 
in  thir  presents,"  &c.  &c. 
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Sir  Alexander  Dick  of  Prestonfield  let,  in  1771,  the  farm  of  Parkhonae  of 
Corstorphine  to  Eobert  Skirving  for  26  years,  under  authority  of  the  10th  of  Geo.  IIL 
c.  51. 

Skirving  subset  the  farm  to  John  Drysdale. 

Sir  Alexander  Dick  died  during  the  currency  of  that  lease,  and  was  succeeded  bj 
Sir  William,  his  eldest  son,  who,  in  1795,  and  under  authority  of  the  same  Act,  gnnted 
another  lease  of  this  farm  to  Drysdale  for  31  years  from  Martinmas  of  that  year. 

Sir  William  Dick  did  not  long  survive  the  term  of  entry  according  to  that  lease,  and 
was  succeeded  by  Sir  Alexander,  his  son,  a  minor. 

Sir  Alexander  died  in  1800,  and  was  succeeded  by  Sir  John,  his  uncle. 

In  1808,  Sir  John  Dick  brought  an  action  against  Drysdale,  concluding  for  a  reduc- 
tion of  the  lease,  and  the  removal  of  the  tenant  from  the  farm  on  two  grounds,  l«l, 
That  by  the  entail  of  the  estate  of  Corstorphine,  the  heir  was  prohibited  from  letting 
leases  beyond  his  own  life-time ;  and,  2d,  That  the  lease  was  not  authorised  by  the  statute 
10th  Geo.  III.  though  it  bore  to  proceed  under  its  authority. 

The  tenant  pleaded  in  defence, — 

First,  That  though  there  was  a  prohibition  in  the  entail  against  letting  leases  beyond 
the  life  of  the  granter,  yet  that  prohibition  was  ineffectual  against  third  parties,  as  it 
was  not  guarded  by  proper  irritant  and  resolutive  clauses;  and,  2d,  That  all  the 
requisites  of  the  statute  were  actually  complied  with. 

Some  doubts  having  arisen  as  to  the  power  of  the  heir  to  remove  the  [462]  tenant, 
even  though  successful  in  the  question,  during  the  life-time  of  Lady  Dick,  the  widow  of 
Sir  Alexander,  who  held  the  lands  as  part  of  her  locality,  she,  to  obviate  that  objection, 
brought  an  action  of  removing  in  her  own  name  before  the  Sheriff  against  Drysdale, 
which  was  advocated  ob  eontingentiam,  and  afterwards  conjoined  with  the  reduction  at 
Sir  John's  instance. 

The  case  was  taken  to  report  on  informations,  and  was  afterwards  heard  at  the  Bar 
on  the  trials  of  Lord  Balgray,  as  Lord  Probationer. 

Sir  John  Dick  argued, — 

In  the  entail  in  question  there  are  two  classes  of  prohibitions.  The  first  of  these  is 
accompanied  with  a  complete  and  appropriate  set  of  irritant  and  resolute  clauses.  Of 
the  second  class,  however,  though  there  are  some  of  the  prohibitions  which  are  guarded 
by  certain  appropriate  irritant  clauses,  yet  two  of  these,  of  which  that  against  the  letting 
of  tacks  beyond  the  lifetime  of  the  greater  is  one,  are  not  accompanied  with  such  clauses. 
But  there  is  in  the  close  of  all  a  general  injunction  on  the  heirs  of  entail  to  pre8er7e 
*'  the  haill  conditions,  &c.  of  the  tailzie ; "  and  also  there  is  a  general  irritant  cknse 
applicable  to  all  the  previous  provisions  and  restrictions  of  the  entail. 

It  is,  however,  said  by  the  tenant  that  none  of  these  apply  to  tacks ;  and,  therefore, 
that  the  prohibition  as  to  them  stands  unprotected  by  any  irritant  and  resolutive  clause, 
which  cannot  make  it  effectual  against  third  parties.  In  the  enumeration  of  the  Acts  to 
which  these  clauses  apply,  the  two  last  are  "deeds"  and  "facts."  The  word  "deeds" 
is  not  attended  by  any  qualifying  word,  but  stands  by  itself.  But  the  term  "facts"  is 
qualified  with  the  terms  "  civil  or  criminal,  seditious,  rebellious,  or  in  any  sense  ill^al," 
thereby  plainly  inferring  those  feudal  delinquencies  which  would  operate  as  a  forfeiture 
altogether  of  the  estate. 

The  whole  question  then  turns  on  the  meaning  of  the  word  "  deeds."  Now,  that 
term  may  either  mean  the  Act  itself  or  the  writing  by  which  the  Act  is  proved.  Bat  in 
whatever  sense  it  is  taken,  it  is  equally  conclusive  for  the  argument  of  the  pursuer ; 
because  if  the  first  sense  is  taken,  then  it  is  a  thing  done  "  contrair  to  the  entail ; "  and 
if  it  is  to  be  taken  in  the  last  sense,  then  it  is  an  instrument  "  contrair  to  thir  presents.'' 

But  it  has  been  said  that  there  are  in  the  other  parts  of  the  entail  terms  sufficient  to 
warrant  a  denial  of  its  being  received  in  this  sense ;  because  it  certainly  first  occurs  in 
the  sense  of  feudal  delinquencies ;  and  as  the  last  resolutive  and  irritant  clause  is 
verbatim  a  repetition  of  the  first,  so  it  must  be  understood  to  apply  to  these  feudal 
delinquencies  also. 

But  it  is  to  be  observed,  that  where  a  word  or  term  used  is  of  a  flexible  nature,  the 
meaning  of  it,  in  fair  construction,  must  vary  according  to  the  position  where  it  stands, 
and  to  the  terms  by  which  it  is  accompanied ;  and,  therefore,  it  has  not  always  and 
necessarily  a  fixed  meaning.     Now,  in  the  first  class  of  prohibitions,  the  word  "deeds'' 
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znay  be  aptly  enough  interpreted  to  mean  feadal  delinquencies,  because  it  there  occurs 
eonnected  with  the  word  "  facts,"  and  is  coupled  with  the  qualifying  [463]  terms  civil, 
ieditious,  rebellious,  &c.  But  in  the  last  irritant  clause,  which  alone  can  apply  to  tacks, 
if  any  of  them  apply  to  tacks  at  all,  ic  stands  alone, — unconnected  with  any  one  qualify- 
ing term  by  which  it  can  be  interpreted  to  have  the  meaning  of  that  one  applicable  to 
the  first  class  of  prohibitions.  It  is  indeed  followed  by  the  word  *'  facts,"  but  not  in  any 
vay  joined  to  it  by  any  copulative  or  conjunctive  whatever ;  and  this  last  term  is 
attended  with  those  epithets  which  distinctly  mark  it  as  meaning  feudal  delinquencies. 

There  is  then  no  reason  for  saying  that  the  word  "  deeds  "  must  necessarily  have  the 
same  meaning  as  it  occurs  in  the  one  place  qualified,  and  in  the  other  single  and  solitary, 
and  therefore  never  could  be  designed  to  the  same  use.  It  is  thus  plain,  that  whether 
the  word  "  deeds  "  is  to  be  taken  in  the  one  sense  or  the  other,  i.e.  whether  as  the  act  itself, 
or  the  instrument  which  is  the  written  evidence  of  that  act,  it  is  only  qualified  by  that 
general  clause,  as  being  "  contrair  to  thir  presents."  Now,  as  the  letting  of  tacks  for  a 
longer  period  than  the  lifetime  of  the  granter  is  contrair  to  the  entail,  the  general 
initant  clause  which  follows  the  second  class  of  prohibitions,  must,  under  a  fair  con- 
struction of  the  entail,  apply  to  tacks  so  let. 

The  case  of  Tillicoultry  referred  to  does  not  apply.  It  is  a  rule,  that  general  words 
in  an  entail,  wheu  joined  with  other  more  restricted  words^  do  not  deprive  the  general 
and  more  comprehensive  terms  of  any  part  of  their  effect.  In  the  case  of  Tillicoultry 
there  were  words  sufficient  to  have  conveyed  a  prohibition  to  sell,  if  these  words  had 
been  let  alone.  But  there  was  an  after-explanation  given  of  the  general  term  used,  by 
an  enumeration  of  certain  inferior  things  as  being  comprehended  under  it ;  and  the 
prohibition  to  sell  being  omitted  in  that  enumeration,  that  omission  was  fatal  to  the 
prohibition.  It  is  to  be  observed,  that  the  more  particular  words  here  used,  such 
as  "alienations,  dispositions,  securities,  debts,"  &c.  are  not  enumerated  as  what  was 
meant  by  the  word  "  deeds  " ;  nor  do  they  exhaust  it  In  fact,  from  its  position,  it  is  a 
term  distinct,  separate,  and  altogether  independent  of  these  more  limited  terms,  and  can 
apply  to  nothing  else  but  to  the  prohibition  as  to  the  letting  of  tacks. 

IL  This  lease  is  not  defended  by  the  statute  under  authority  of  which  it  is  said  to 
proceed.  That  statute  has  three  requisites:  1.  That  the  lease  be  an  improving  one, 
in  which  the  tenant  is  taken  bound  to  inclose  the  lands  within  a  certain  time.  2.  That 
the  farm  shall  be  let  without  a  graasum  or  foregift ;  and,  3.  That  such  lease  shall  not 
be  granted  till  within  a  year  of  the  termination  of  the  immediately  preceding  one. 
Now,  in  the  present  case,  1.  The  farm  was  completely  inclosed  and  improved  before  the 
lease  was  granted.  2.  It  must  have  been  let  for  a  grassum^  as  no  rise  of  rent  was  taken, 
though  the  land  had  doubled  in  value ;  and,  3.  It  was  let  two  years  before  the  former 
one  terminated. 

Argument  for  Drysdale. 

The  prohibitory,  irritant,  and  resolutive  clauses  in  the  first  part  of  the  [464]  entail 
apply  to  three  distinct  things :  1.  To  selling  or  disponing  the  lands.  2.  To  the  grant- 
ing securities  by  infeftment,  or  contracting  debt ;  and,  3.  To  doing  any  act,  fact,  deed, 
civil  or  rebellious,  or  in  any  sense  illegal,  by  which  the  estate  may  be  evicted. 

Now,  had  the  prohibitions  of  the  entail  stopped  here,  it  could  not  be  contended 
that  the  heir  of  entail  was  prohibited  from  letting  leases  of  any  duration  and  at  any 
rent  he  chose.  But  there  follow  certain  other  prohibitions,  among  which  is  the  letting 
of  leases  beyond  the  lifetime  of  the  granter;  and  these  are  wound  up  by  a  general 
irritant  and  resolutive  clause,  in  the  very  same  words  as  that  in  the  first  part  of  the 
entail 

If  the  first  irritant  and  resolutive  clause  is  admitted  not  to  reach  tacks,  as  little  can 
the  last  do  so.  It  is  not  a  general  but  a  specific  clause  verbatim  the  same  as  the  one 
applicable  to  the  first  prohibitions,  and  must  just  be  held  to  be  applicable  to  the  second 
class  also.  In  fact,  on  attending  minutely  to  the  clause,  it  cannot  apply  to  leases.  It 
cannot  be  pretended  that  the  granting  a  lease  for  a  moderate  endurance  comes  under 
the  clause  prohibiting  alienation,  dispositions,  or  securities.  Neither  does  it  fall  under 
the  clause  as  to  debts  or  deeds  civil  or  rebellious.  The  prohibition  regards  only  those 
feudal  delinquencies  which  would  have  the  effect  of  evicting  the  lands. 

But  it  is  said,  that  the  word  deeds  comes  under  the  description  of  acta  done  "  con- 
irair  to  thir  presents ; "  and  therefore  is  struck  at  by  the  last  general  irritant  clause. 
But  then  it  is  to  be  observed,  that  the  word  "  deeds,"  before  it  can  be  affected  by  the 
F.C.  VOL.  I.  35 
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last  sweeping  clause,  is  qualified  by  the  words  ''civil,   lebellious,"  &c.  and  which, 
therefore,  just  brings  it  ba^  to  the  meaning  it  had  at  first,  viz.  feudal  delinquencies. 

If,  then,  the  irritant  clauses  do  not  apply  to  the  letting  of  tacks,  it  is  undoubted  thai;, 
in  the  construction  of  entails,  the  heir  is  entitled  to  let  them  as  he  pleases ;  and,  onless 
the  irritant  and  resolutive  clauses  specially  contain  this  prohibition,  it  will  not  affect 
third  parties.  This  has  been  so  decided  in  numerous  cases,  viz.  case  of  Bedheugh,  1 1th 
March  1707 ;  case  of  Richarton,  22d  July  1712 ;  case  of  Humbie,  8th  February  1715; 
Tillicoultry,  15th  January  1799,  affirmed  in  the  House  of  Lords;  and  Bonnington, 
1803 ;  and  many  others. 

IL  But,  independently  of  this,  the  present  lease  is  expressly  in  terms  of  the  statute, 
10th  Geo.  in.  c.  51. 

1.  No  grasmm  was  taken,  and  no  proof  of  the  contrary  has  been  produced.  2. 
Though  the  former  lease  had  not  terminated  naturally,  yet  it  had  done  so  eflEectually  bj 
renunciation  on  the  part  of  the  tenant ;  and,  3.  Though  an  improving  lease  had  been 
formerly  granted  of  this  farm,  there  was  nothing  to  hinder  another  to  be  granted  of  the 
same  kind,  if  the  object  of  the  first  had  not  been  attained. 

The  Lord  Probationer  (Balgray)  delivered  his  opinions  as  follows : 

This  is  a  case  of  some  nicety.  There  is  here,  in  the  first  part  of  the  entail,  a  pro- 
hibitory clause  followed  by  a  resolutive  and  irritant  one  applicable  to  it.  There  then 
occur^certain  other  prohibitory  clauses,  follow-  [466]  -ed  by  a  general  irritant  and 
resolutive  clause.  Now,  the  case  depends  entirely  on  the  interpretation  to  be  pat  on 
the  word  "  deeds."  It  happens  that  the  word  "  deed  "  bears  two  significations ;  one,  the 
the  doing  of  an  act ;  the  other,  the  written  and  legal  evidence  of  that  act  being  done. 
But  whether  it  means  the  one  or  the  other  of  these,  the  term  "  deeds  "  in  this  entail  is 
an  insulated  word,  without  any  other  one  attending  it  which  could  mark  the  meaning 
of  the  entailer.  Now,  in  such  cases,  I  have  always  thought  it  expedient,  if  in  the  fint 
part  of  the  deed  the  meaning  of  any  particular  word  be  clear,  and  it  occurs  afterwards 
in  a  doubtf  al  sense,  that  you  go  back  to  the  first  meaning  of  it,  and  interpret  it  by  that 
meaning,  if  distinctly  marked.  And  the  fairness  of  such  interpretation  is  obvioua; 
because  if  it  was  to  have  a  different  meaning,  the  framer  of  the  deed,  it  is  presumed, 
would  have  so  marked  it  by  some  qualifying  expression.  It  cannot  be  disputed  that 
the  first  prohibitory  clause  applies  solely  to  feudal  delinquencies,  and,  of  consequence, 
so  must  the  last  But  it  has  been  said,  that  the  entail  is  divided  into  two  parts,  and 
that  a  new  entail  is  made  by  the  second  prohibitory  clause  as  to  the  letting  of  leasee, 
independent  of  the  first  one.  I  am,  however,  of  opinion  that  the  entail  in  question  is 
one  deed ;  and  I  am  confirmed  in  that  opinion  by  looking  to  the  prohibitions  in  the 
second  part  of  the  entail.  These  are  followed  by  a  general  irritant  and  resolutive  clauae. 
But,  then,  there  is  an  enumeration  of  the  acts  and  deeds  to  which  it  is  to  apply.  These 
are  feudal  delinquencies  merely  ;  and,  therefore,  as  making  no  mention  of  tacks,  cannot 
apply  to  leases  at  all. 

The  other  judges  delivered  their  opinions  to  the  same  effect. 

The  interlocutor  was :  "  Sustain  the  defences,  assoilzie  the  defender  from  the  con- 
clusions of  both  actions,  and  decern." 

[Cf.  Home  v.  Rennie,  15  S.  374.] 


No.  138.     F.C.  N.S.  II.  481.     21  Jan.  1812.     2nd  Div.— Lord  Robertson. 

Miss  Jean  Waddell,  Pursuer. — CcUhcart  et  Cuninghame. 

William  Waddell,  Defender. — Clerk  et  Baird, 

Li/erenter. — A  general  liferent  of  all  heritable  and  moveable  property,  tacks,  ^  includes 
the  rents  of  minerals  under  lease  for  999  years,  with  a  power  of  abandonment,  on 
their  being  worked  out,  or  becoming  unworkable. 

The  late  William  Waddell,  proprietor  of  the  lands  of  Calderhead,  in  coz^'unction 
with  John  Cunningham  of  Stane,  granted  a  joint  tack  of  the  "  whole  seams  of  coal, 
ironstone,  limestone,  fire  clay,  and  all  other  metals  and  minerals  in  each  of  their  pro- 
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perties  of  Easter  Galderhead  and  Stane,  to  Hugh  Baird  and  Robert  Baird,  for  999  years 
from  apd  after  the  term  of  Whitsunday  1802,  for  the  sum  of  L.120  sterling  yearly,  for 
the  said  coal,  ironstone,  and  minerals  hereby  set,  in  case  now  more  than  one  blast 
famaee  is  erected,  and  L.170  sterling  yearly  if  two  blast  furnaces  are  erected,  and  L.200 
sterling  yearly  if  three  blast  furnaces  are  erected,  and  L.30  sterling  for  each  additional 
blast  furnace. 

"  And  it  is  farther  agreed  between  the  parties,  that  it  shall  be  lawful  to  and  in  the 
power  of  the  said  tenants  and  their  foresaids  co  quit,  overgive,  and  void  this  tack  at 
pleasure,  after  the  first  year,  &c. 

"  And  as  it  is  probable  that  the  minerals  of  Galderhead  may  be  exhausted  before 
the  minerals  in  the  lands  of  Stane,  or  vice  versOy  it  is  [482]  {specially  agreed  between  all 
parties  that  the  rent  of  the  minerals  is  to  be  paid  equally  to  the  proprietors  of  Galder- 
head and  Stane,  while  there  are  coals  or  ironstone  wrought  in  either  of  these  lands, 
without  regard  to  which  farm  the  minerals  are  first  exhausted  in,"  &c. 

Some  time  after  granting  this  lease,  Mr.  Waddell  executed  a  disposition  and  deed 
of  settlement  in  these  terms :  '*  For  the  love,  favour,  and  affection  that  I  have  an<l  bear 
to  Jean  Waddell,  my  youngest  sister,  George  Waddell  of  Ballochnie,  and  William 
Waddell,  his  brother,  my  nephews,  and  for  other  good  causes  and  considerations  me 
hereunto  moving,  I  have  disponed,  assigned,  and  made  over,  as  I  do  by  these  presents, 
bat  with  and  under  the  burdens,  provisions,  conditions,  power,  and  faculty  underwritten, 
give,  grant,  assign,  and  dispone  from  me,  my  heirs  and  successors,  to  and  in  favour  of 
the  said  Jean  Waddell,  in  liferent,  all  lands  and  heritages  presently  belonging,  or  which 
shall  belong,  to  me  at  the  time  of  my  death,  with  the  whole  writs  and  evidents  thereof, 
conceived  in  favour  of  me  or  my  predecessors  and  authors.  As  also  all  debts  and  sums 
of  money,  heritable  and  moveable,  anyways  addebted,  resting,  or  that  shall  be  owing  to 
me  at  the  time  of  my  death.  And,  farther,  I  give,  grant,  assign,  and  dispone,  to  and 
in  favour  of  the  said  Jean  Waddell  and  her  heirs,  executors,  and  assignees,  all  the  corns, 
cattle,  horse,  nolt,  sheep,  outside  plenishing,  household  furniture,  jewels,  plate,  watches, 
trinkets,  bank  notes,  silver  coined  and  uncoined,  and,  in  general,  every  other  moveable 
subject  pertaining  and  belonging  to  me  wherever  the  same  may  be." 

There  is  an  assignation  at  the  conclusion  of  the  deed  in  the  following  terms :  "  I 
assign  and  make  over  to  the  said  Jean  Waddell  and  William  Waddell,  for  their  respec- 
tive rights  of  liferent  and  fee  above  expressed,  the  whole  writs,  titles,  evidents,  and 
securities  of  the  foresaid  lands  and  others,  with  all  that  has  followed  or  that  may  be 
competent  to  followed  thereon." 

By  other  clauses  in  the  same  deed,  William  Waddell  conveyed  his  lands  in  different 
portions  to  his  nephew,  George  Waddell  of  Ballochnie,  and  William  Waddell,  now  of 
Easter  Moffat,  in  fee.  In  particular,  he  conveyed  the  fee  of  the  lands  of  Upper  and 
Lower  Galderhead  to  William  Waddell,  the  defender.  In  virtue  of  this  deed,  the 
pursuer,  Jean  Waddell,  as  liferentrix,  and  the  defender,  William  Waddell  as  fiar,  were 
duly  infeft  in  the  lands. 

Doubts  being  entertained  as  to  whether  Miss  Waddell  was  entitled  to  draw  the  rent 
of  the  coals  under  this  settlement,  she  brought  an  action  against  William  Waddell  the 
fiar,  to  have  the  question  settled;  and  Lord  Eobertson,  Ordinary  in  the  case  (21st 
December  1810),  "Finds  the  pursuer  has  no  right  as  liferentrix  to  the  rents  of  the 
mines  and  minerals ;  therefore,  sustains  the  defences,  and  assoilzies  the  defender,  and 
decerns." 

The  pursuer  petitioned  the  Gourt.  Answers  were  ordered;  and  the  case  was 
argued  in  presence,  and  reported  by  Lord  Probationer  Graigie ;  and  the  Gourt  being 
equally  divided  in  opinion,  memorials  were  ordered  and  lodged. 

[483]  Argument  for  the  pursuer. 

The  deed  of  settlement  is  conceived  in  such  general  terms,  that  it  must  carry  every 
thing  belonging  to  the  deceased.  By  the  lease  which  he  granted,  Mr.  Wadilell  con- 
verted the  coals  from  being  partes  soli  into  a  subject  yeilding  annual  profits,  and  as 
much  liable  to  the  claims  of  the  liferenter  as  feu-duties  of  the  lands  would  have  been. 
It  is  plain,  from  the  mode  of  expression,  that  he  could  have  meant  to  give  nothing 
less ;  and  as  he  had  power  to  give  it,  his  will  must  be  permitted  to  take  effect. 

There  are  no  rules  in  law  which  can  prevent  the  deceased's  intention  from  receiving 
full  effect  It  is  true  that  it  is  a  rule,  that  iu  all  usufructs  the  liferenter  shall  enjoy  the 
subject  salva  rei  substantia,  and  cannot  open  up  a  seam  of  coal  which  bad  not  been 
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worked  before.  In  like  manner,  it  has  been  found  that  a  iereer  cannot  work  even  a 
going  coal  to  any  greater  extent  than  for  her  own  use ;  and  it  is  also  law,  that  ieroars 
have  no  right  to  feu-duties,  nor  to  property  holding  burgage.  But  there  can  be  no  doubt 
that  both  of  these  descriptions  of  property  would  be  carried  by  the  present  deed.  This 
is  not  a  legal  liferent,  the  bounds  of  which  are  understood  and  defined, — it  is  a  liferent  by 
contract,  which  the  party  might  make  as  ample  as  he  pleased ;  and  it  is  impossible  to 
figure  words  which  could  have  made  it  more  ample  than  those  which  he  has  used. 

When  a  liferent  is  given  of  the  whole  heritages  that  a  party  shall  be  possessed  of  at 
his  death,  it  includes  not  merely  land,  but  every  annual  rent  exigible  under  any  heritable 
right  known  in  the  law.  In  particular,  it  must  include  the  profit  derived  from  leasee  of 
every  kind  to  which  the  defunct  and  his  heirs  can  lay  claim.  The  thing  liferented, 
the  eubjecta  materia^  is  the  lease.  That  is  the  subject  entrusted  to  the  usufrwAuarm; 
and  if  he  preserve  the  lease  entire,  he  will  fulfil  the  rule  that  he  must  enjoy  it  mlva  m 
substantia. 

Even  if  the  minerals  were  to  be  exhausted,  they  would  not  be  consumed  from  any 
operation  of  the  liferenters.  The  liferenter,  in  such  a  case  as  this,  cannot^  by  any  act  of 
her  own,  either  increase  or  diminish  the  consumption  of  the  minerals.  The  defonct 
himself  placed  them  beyond  the  reach  or  controul  both  of  fiar  or  liferenter.  Hen, 
then,  is  a  rent  that  becomes  due,  and  must  be  drawn  by  some  party ;  and  the  only  qaes- 
tion  is,  who  is  to  draw  this  annual  sum  periodically  stipulated  for  the  previous  aliena- 
tion of  this  part  of  Mr.  Waddell's  property?  On  the  one  hand,  the  pursuer  has  an 
immediate  titie  ox  jus  exigendi.  Her  right  by  the  settlement  is  declared  to  conmieDoe 
instantly ;  i.e.  from  the  very  moment  of  her  brother's  death ;  her  claim,  thereforOi  is 
even  at  present  complete.  On  the  other  hand,  no  right  of  any  description  opens  to  the 
defender  immediately,  nor  till  after  the  pursuer's  deatL  There  is  not  a  word  in  the 
settlement  that  warrants  a  presumption  that  any  claim  to  the  defender  was  to  arise  sooner. 
But,  in  the  meantime,  the  rents  cannot  remain  in  medio.  This  is,  therefore,  an 
additional  ground  for  supporting  the  claim  of  the  pursuer. 

[484]  It  is  in  vain  to  say  that  here  is  a  disposition  to  one  person  in  liferent^  and  to 
another  m  fee,  and  that  what  the  former  gets  is  merely  a  liferent,  for  there  are  two  dis- 
positive clauses.  The  constitution  of  the  liferent  is  perfectly  distinct  from  the  constitu- 
tion of  the  fee,  and  the  liferent  is  given  in  the  broad  and  comprehensive  terms  that  ha?e 
been  mentioned.  As  to  the  objection  that  the  coals  of  some  of  the  lands  are  conveyed, 
and  not  those  of  the  lands  in  question,  it  is  enough  to  say  that  the  descriptions  of  the 
lands  are  copied  from  the  former  titles,  which  is  the  sole  cause  of  Uiat  variation. 
Reference  was  made  to  DuriSy  p.  345,  Lady  Lamington. — Fae,  Col,  June  30,  17  9.~ 
JSrsk,  b.  ii.  tit.  9,  s.  49. — Stairs  b.  ii.  tit.  3,  s.  74. — Ersk,  b.  ii.  tit.  9,  s.  57. — JSrgk,  b.  ii 
tit.  6,  8.  5. 

Argument  for  the  defender, — 

However  broad  and  ample  the  expressions  in  the  deed  of  settlement  may  be,  they 
convey  nothing  but  a  liferent.  The  deceased  provided  the  pursuer  in  a  liferent  of  all 
the  property  which  belonged  to  him,  whether  heritable  or  moveable ;  and  the  question 
is.  What  a  liferent  of  all  the  heritable  property  means  ?  The  deed  provides  the  life- 
rent to  one  party,  and  the  fee  to  another ;  and  the  former  can  get  no  more  than  a  life- 
rent of  all  the  property,  while  the  latter  can  get  no  less  than  the  fee. 

Kow,  liferent,  which  is  described  as  a  servitude,  both  in  the  Roman  law  and  the  law 
of  Scotland,  comprehends  only  the  yearly  fruits  of  the  subjects,  without  encroaching  on 
the  fee ;  so  that  it  can  efiect  nothing  which  is  para  solif  or  the  loss  of  which  would 
aflfect  or  diminish  the  value  of  the  fee. — ErsL  b.  ii.  tit.  9,  s.  39  ;  b.  ii.  tit.  9,  s.  57.— 
Did,  Vol.  I.  p.  543.— 30th  June  1779,  Belschier  against  Moffat.— Orai^,  lib.  1— Dmj^. 
8,  s.  18. — Stair,  b.  ii.  tit.  3,  s.  74. — Bank,  b.  ii.  tit.  6,  s.  6. 

There  is  no  doubt  a  distinction  between  liferents  by  reservation  and  by  grant,  for  a 
liferent  by  reservation  is  of  the  nature  of  a  fee.  But  there  is  no  room  for  any  dlsdne- 
tion  between  a  liferent  by  grant,  and  a  right  of  terce.  There  are  some  subjects  to  which 
the  tercer  has  no  right ;  but  of  those  in  which  she  has  an  interest,  she  has  a  complete 
liferent ;  her  right  is  as  ample  as  that  of  the  heir  to  the  remaining  two-thirds.—iM'. 
b.  ii.  tit.  9,  s.  48, — and  she  enjoys  it  like  all  other  liferents,  salva  rei  substantia.  As  to 
the  feu-duties,  the  law  has  not  given  them  to  her,  but  surely  they  are  enjoyed  salva  rei 
substantia. 

And  it  makes  no  difference  on  the  case  that  the  coal  had  been  let  before  Mr, 
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Waddell's  death ;  for  though  the  lease  is  long,  it  is  of  such  a  nature  as  ohviously  to  look 
to  the  exhaustion  of  the  minerals.  Upon  that  event,  the  tack  will  be  abandoned,  and 
the  tenant  has  the  right  and  the  interest  to  exhaust  them  as  soon  as  possible. 

The  opinions  of  the  Court  were  to  the  following  effect. 

Lord  Probationer  Craigie, — If  the  present  case  were  to  depend  upon  the  literal  mean- 
ing of  the  words,  independent  of  precedent,  it  [485]  would  be  a  very  difficult  one.  It 
appears  to  me  that  Lord  Stair  is  right  in  principle,  in  saying  that  the  proprietor,  who 
grants  a  lease  of  mines  and  minerals,  considers  the  minerals  rather  as  fruits  than  as 
partes  soU, — ^and  if  he  grants  a  liferent  in  such  circumstances,  I  conceive  that  it  ought, 
in  general,  to  convey  a  right  to  the  mines  and  minerals.  In  the  present  case,  I  think 
that  view  is  very  much  confirmed, — it  is  a  liferent  of  all  lands  and  property  whatever ; 
and  I  conceive  that  it  was  meant  to  put  the  liferenter  very  much  in  the  same  situation 
as  a  proprietor.  There  is  not  only  a  liferent  of  moveables,  there  is  a  power  given  to 
the  liferentrix  to  sell  them,  and  to  vest  the  produce  in  heritable  bonds,  &c.  and  to  take 
the  liferent  of  them,  which  shows  the  great  power  the  testator  meant  to  give  her,  and 
the  extensive  nature  of  her  rights. 

The  lease  here,  also,  contains  a  right  to  lands  as  well  as  to  minerals,  which  renders 
it  more  probable  that  he  meant  to  give  the  liferent  of  both ;  and  it  is  granted  by  two 
parties,  and  involves  a  contract  between  them. 

Considering  the  case  in  that  view,  the  argument  which  has  been  stated  on  the  part 
of  the  defender  would  not  move  me  much.  That  arising  from  the  description  of  the 
lands  seems  to  me  to  have  been  well  answered ;  and  that  from  the  power  given  to  the 
tenants  to  remove  at  any  time  on  the  coal  being  exhausted,  there  appears  to  me  to  be 
nothing  in,  for  I  conceive  that  the  tenant  would  have  had  a  right  of  that  kind  even 
under  the  common  law. 

I  therefore  think,  that  if  the  question  had  now  come  before  the  Court  for  the  first 
time,  and  if  the  case  had  depended  on  the  intention  of  the  disponer,  the  interlocutor 
ought  to  have  been  altered :  Bat  it  appears  to  me  that  the  general  view  of  the  law  is  for 
the  interlocutor ;  and  all  the  precedents,  except  a  doubt  of  Lord  Stair,  are  in  favour  of 
the  judgment. 

Being,  therefore,  of  this  opinion,  and  also  that  it  is  dangerous  to  alter  or  depart  from 
the  authority  of  decided  cases,  I  think  your  Lordships  ought  to  adhere. 

Lord  Woodhouselee, — This  is  a  very  particular  case.  It  is  not  the  ordinary  question 
between  fiar  and  liferenter,  where  matters  are  settled  in  general  terms,  by  leaving  the 
fee  to  the  one  and  the  liferent  to  the  other.  In  that  case,  the  main  purpose  of  the 
testator  would  be  defeated,  if  the  liferenter  should  impair  or  diminish  the  subject  which 
was  to  descend  in  full  property  to  another.  In  that  case,  the  partes  soli  cannot  be  sub- 
jected to  the  use  of  the  liferenter,  but  must  be  left  to  the  liar,  in  order  that  they  may 
go  entire  to  him  when  the  liferent  is  at  an  end,  for  such  he  is  entitled  to  hold  was  the 
meaning  of  the  testator. 

This  is  not  a  case  of  that  kind.  Before  making  the  destination,  the  testator  had  let 
a  lease  of  all  the  partes  soli  for  999  years,  for  a  stated  annual  payment,  which  varied  in 
its  amount  at  the  tacksman's  pleasure,  from  the  use  which  he  was  entitled  to  make  of 
the  subject,  thereby  converting  that  part  of  the  estate  into  an  annual  prestation  for  ever. 
That  change  he  had  made  deliberately,  and  antecedently  to  his  framing  this  deed ;  and 
having  done  so,  he  then  executed  a  settlement,  conveying  his  whole  estate,  heritable  and 
moveable,  to  his  sister  during  her  life.  That  [486]  was  an  universal  conveyance,  and, 
after  her  death,  the  two  nephews  are  to  succeed. 

I  conceive  that  the  deliberate  act  of  the  testator  in  granting  this  long  lease,  and 
thus  converting  what  was  part  of  the  soil  into  an  annual  prestation,  and  then  his 
deliberately  making  a  deed  of  settlement,  conveying  tacks  and  every  thing  else  to  his 
sister  in  liferent^  show  a  manifest  intention  to  do  what  I  think  his  deeds  have  accom- 
plished, namely,  changing  the  nature  of  the  subject  into  a  liferent.  That  is  the  light  in 
which  this  case  occurs  to  me.  I  agree  with  all  the  authorities  which  are  quoted  on  the 
other  side,  as  to  the  general  rule  of  law ;  but  I  think  the  general  doctrine  of  the  law 
does  not  apply  to  this  case.  If  the  general  doctrine  were  to  be  applied  to  this  case,  I 
must  beg  leave  to  ask,  who  is  entitled  to  enjoy  this  right  at  present  1  Surely  not  the 
fiaiB ;  they  have  no  right  while  the  liferenter  is  alive.  The  tacksmen  cannot  be  bound 
to  pay  their  rents  to  tJiem,  for  their  right  may  never  open  to  them  at  all;  and  the  fee 
10^7  go  to  another  line  of  heirs,  or  to  the  Crown  as  vIHmus  hmres.    That  shows  clearly 
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that  such  a  case  as  this  does  not  fall  within  the  general  rule  of  the  law ;  and,  therefore, 
I  am  for  altering  the  interlocutor. 

Liord  Glerdee. — I  was  so  much  moved  by  the  circumstances  mentioned  by  Loid 
Craigie  in  the  first  part  of  his  report,  that  I  confess  I  entertain  doubts  of  the  result 
that  his  Lordship  came  to.  If  the  question  is  open,  it  should  be  decided  in  favour  of 
the  pursuer.  And  on  the  matter  of  authority,  I  do  entertain  considerable  donU 
whether  any  of  the  judgments  quoted  on  the  other  side  apply  to  this  case ;  for  in  all 
these  cases  the  questions  seem  to  have  been  of  the  nature  where  the  mines  and  minerals 
were  claimed,  not  in  consequence  of  any  special  words,  but  merely  of  the  liferent  of  the 
lands.  They  claimed  them  as  one  of  the  uses  naturally  flowing  from  it.  In  all  these 
cases,  I  conceive  the  liferenter  had  no  right  further  than  to  the  extent  that  was  oseful 
to  her  own  family :  And  there  are  strong  reasons  why  that  rule  should  be  adopted ;  for, 
Firsts  though  coals  go  along  with  the  lands,  if  they  are  not  separated  from  them,  yet 
they  are  so  capable  of  being  separated,  that  it  is  not  in  all  cases  clear  that  they  are 
meant  to  be  carried  with  them ;  second^  the  use  of  coals  goes  to  the  destruction  of  the 
subject,  and  a  liferent  must  be  enjoyed  scdva  rei  substantia  ;  and,  lastly,  we  do  admit  of 
liferents  of  fungibles,  which  are  effectual  even  where  the  use  is  calculated  to  wear  them 
out. 

If  a  liferent  of  coal  is  given,  it  is  capable  of  being  used  to  a  certain  extent^  without 
the  utter  destruction  of  it ;  and  if  it  is  set  in  tack  to  a  man  who  pays  rent  for  it^  that 
is  a  mode  of  using  the  subject  without  necessarily  exhausting  it;  and  having  been 
so  set,  it  is  the  only  mode  of  using  it;  and,  therefore,  such  a  settlement  as  this 
admits  of  no  other  construction  but  that  she  is  to  draw  the  rent  if  she  has  the  liferent 
of  it  all. 

The  coal  was  let  as  a  separate  subject  from,  and  not  as  a  mere  accessory  of  the 
lands;  there  was  a. subject  constituted  to  her  by  the  transaction  of  letting  it,  in  con- 
junction with  the  neighbouring  proprietors.  I  [487]  am  persuaded  that  the  whole 
terms  of  the  deed  can  have  no  other  construction  than  that  she  is  to  draw  rent 

If  there  had  been  merely  a  conveyance  of  the  liferent  of  the  lands,  I  am  inclined  to 
think  that  the  liferentrix  would  have  had  no  case ; — but  she  is  not  here  obliged  to 
claim  it  merely  as  an  appendage  to  the  lands ;  it  is  given  to  her  as  a  special  subject 

From  the  whole  transaction,  I  think  it  may  be  inferred  that  the  deceased's  real 
intention  was  that  his  sister  should  be  in  the  same  situation  as  himself  as  to  the  profits 
to  be  drawn.  Suppose  she  had  the  liferent  of  his  money,  and  that  part  of  it  had  been 
previously  laid  out  in  an  annuity,  I  rather  think  she  would  have  drawn  the  annuity. 
Therefore,  I  think  there  is  no  occasion  for  any  former  authorities  in  deciding  this  case. 
And,  at  the  same  time,  I  think  the  former  cases  were  all  special  ones ;  and  therefore  I 
am  for  altering  the  interlocutor. 

Lord  Meadowbanh — I  am  entirely  of  the  same  opinion.  I  concurred  in  all  the 
Lord  Probationer's  observations  as  to  the  merits  of  the  case.  We  never  should  decide  a 
case  upon  specialties,  without  having  the  strongest  reason  for  doing  so. 

In  this  case,  I  think  there  is  room  for  the  exception  without  shaking  the  general 
rule.  It  is  said  that  liferents  must  be  enjoyed  salva  ret  substantiay  and  so  they  must; 
but  that  expression,  like  all  the  other  expressions  of  the  law,  is  not  philosophically 
correct,  for  there  is  hardly  any  thing  that  is  enjoyed  salva  rei  substantia.  Our  houses 
waste  by  degrees,  and  become  masses  of  ruin  at  last, — so  does  every  thing,  even  land 
itself.  What  we  have  to  enquire  here,  therefore,  in  order  to  understand  the  precise 
nature  of  the  subject  which  was  created  by  this  lease  is,  Was  it  a  transitory  sale  of  the 
minerals,  or  was  it  to  last  for  ages  ?  The  latter  appears  to  be  the  truth.  There  is  here 
a  great  iron- work,  a  work  intended  plainly  for  long  duration.  The  parties,  by  the  very 
length  of  the  lease,  showed  that  they  contemplated  a  lease  of  very  long  duration, 
enough  to  satisfy  even  the  imagination. 

In  this  situation,  Mr.  Wad<1ell  executed  a  settlement,  by  which  he  provided  one 
general  liferent  to  his  nearest  relation,  as  liberal  to  be  sure  as  it  could  be,  and  the  heirs 
in  the  remoter  degree  have  the  fee. 

Your  Lordships  will  attend  to  what  was  very  justly  argued,  that  here  is  a  technical 
word  used,  that  of  liferent,  and  you  must  construe  it  according  to  the  legal  meaning  of 
the  word.  I  do  construe  it  according  to  its  legal  meaning ;  but  in  doing  so,  I  hold 
myself  bound  to  interpret  it  according  to  the  whole  circumstances  of  the  case  and  of 
the  deeds ;  and  I  must  say  there  is  the  most  satisfactory  evidence  to  me  that  the  lif^ 
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rent  of  this,  jusfe  as  much  as  of  any  other  heritage,  was  in  the  meaning  of  the  testator. 
He  would  have  said  so  if  he  had  meant  it  to  be  otherwise. 

It  it  a  circumstance  not  to  be  overlooked,  that  the  lease  was  a  joint  transaction 
between  two  parties,  which  makes  it  very  much  analogous  to  the  case  that  it  had  been 
a  leaae  held  by  the  deceased  over  another  estate,  and  that  he  had  had  a  subtenant  in  his 
tack,  which,  I  shall  suppose,  was  like  this,  one  of  mines  and  minerals  of  lands  belonging 
to  another  person.  Now,  in  such  a  case,  can  there  be  a  doubt,  if  the  principal  tacks- 
man had  [4B8]  left  a  liferent  of  his  whole  property,  that  the  liferenter  would  have 
been  entitled  to  the  excrescent  rent  ? 

I  agree  with  Lord  Glenlee  in  his  observations  on  the  decisions,  and  must  say  that  it 
is  always  matter  of  great  regret  to  me  when  I  see  any  man  leaving  the  authority  of 
decisions.  I  look  upon  them  as  greatly  superior  to  any  other  kind  of  authority.  The 
law  of  no  country  can  boast  of  more  acute,  more  sound,  or  more  philosophic  authority, 
than  ours.  I  concur  with  him  in  saying,  that  a  lease  of  such  a  length  is  more  an  aliena- 
tion than  a  tack.  In  the  estimation  of  an  accountant,  there  is  not  half  a  year's 
difference  between  a  lease  for  99  years  and  the  complete  fee. 

The  coals  have  lasted  500  years,  and  may  continue,  for  any  thing  we  know,  beyond 
the  duration  of  any  landed  estate.  There  is  both  common  sense  and  law  in  holding 
that  this  is  not  a  subject  which  is  consumed  by  use.  I  say  all  this  with  great  deference 
to  the  opinion  of  the  Lord  Ordinary ;  but,  on  the  whole,  I  am  not  for  adhering. 

Lord  Robertson, — ^With  all  the  deference  that  is  due  to  the  authority  of  your  Lord- 
ships, I  have  heard  nothing  to  induce  me  to  alter  my  opinion.  I  know  but  one  case  in 
which  the  right  of  the  liferenter  is  equivalent  to  that  of  the  fiar,  and  that  is  the  case  of 
a  reserved  liferent.  When  a  man  reserves  a  liferent^  I  conceive  his  right  to  be  as  full 
as  it  was  before.  But  in  every  case  of  liferent  by  constitution  and  by  grant,  there  is  a 
great  difference  betwixt  the  rights  of  the  liferenter  and  the  fiar.  I  do  not  speak  of  the 
holding  merely,  but  of  the  enjoyment  of  the  property. 

All  lawyers  are  agreed  that  the  liferenter  must  use  the  subject  salva  ret  mibstarUia  ; 
or,  for  I  don*t  believe  that  the  law  has  in  view  those  nice  and  subtile  distinctions 
which  have  been  pointed  at»  that  the  liferenter  has  right  to  the  whole  profits  of  every 
thing  on  the  surface  of  the  ground.  That  never  has  been  disputed ;  but  that  he  should 
have  right  to  what  cannot  be  enjoyed  salva  rei  substantia,  seems  to  me  quite  clear,  both 
on  the  authorities  and  on  the  law  and  reason  of  the  thing,  to  be  impossible. 

The  case  was  well  put  from  the  bar  that  the  whole  may  be  worked  out  in  a  very 
few  years.  Is  the  liferenter  to  enjoy  that  %  If  she  does,  it  is  taking  away  part  of  the 
very  substance  of  the  land  itself,  and  the  right  of  the  fiar  may  be  destroyed  altogether. 

In  the  same  way,  suppose  there  was  a  marl  pit,  is  the  liferenter  to  be  allowed  to 
work  it  out  % 

If  the  liferenter  is  to  have  a  right  so  extensive  as  your  Lordships  seem  to  think,  sure 
I  am  the  difference  between  the  interests  of  the  liferenter  and  the  fiar  will  be  very  slight. 

On  the  grounds  pointed  out,  that  we  should  not  shake  the  authorities  of  our  law,  I 
am  for  adhering. 

Lord  QHlies, — If  it  had  not  been  for  the  opinion  of  the  Lord  Ordinary,  and  from 
understanding  that  your  Lordships  were  equally  divided  when  this  question  was  formerly 
before  you,  I  would  not  have  thought  this  a  case  attended  with  any  dif&culty. 

I  think  that  it  is  a  question  of  intention.  Now,  it  is  utterly  impossible  for  me  to 
pay  the  slightest  regard  to  the  argument  that  there  is  any  room  for  doubt  as  to  what 
was  the  meaning  and  intention  of  the  testa-  [489]  -tor.  He  had  previously  granted  a 
lease  for  999  years.  Having  done  that,  he  made  a  settlement  leaving  to  this  lady  a 
universal  liferent  of  all  his  subjects  heritable  and  moveable.  Among  other  rights  that 
belonged  to  him  was  the  right  of  exacting  payment  of  this  rent ;  and  whether  it  was 
heritable  or  moveable  was  a  matter  of  no  consequence.  Taking  the  two  deeds  together, 
I  cannot  have  a  doubt  that  he  meant  that  she  should  have  a  right  to  draw  the  rents. 
In  the  question  of  intention,  she  must  be  entitled  to  them.  In  the  memorial  for  the 
heir,  it  is  said  that  the  minerals  are  more  valuable  than  the  lands  themselves;  and 
when  the  testator  gave  a  total  liferent,  I  cannot  conceive  that  he  meant  that  she  should 
want  the  most  valuable  part  of  it.  And  I  think  this  is  an  answer  to  the  argument  of 
the  minerals  being  likely  to  be  exhausted,  and  that  the  clause  in  the  lease,  empowering 
the  tenant  to  abandon  it,  was  inserted  with  that  view ;  for  if  the  minerals  are  more 
Yiluable  than  the  soil,  he  could  not  expect  that  they  would  be  soon  exhausted. 
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Again,  it  is  said  that  it  cannot  be  inferred  to  have  been  his  intention,  because  he 
conveys  the  coal  of  some  other  lands  expressly  to  his  lady  in  liferent.  I  don't  see  any 
thing  in  that  argument.  It  is  well  answered  by  the  liferenter,  that,  in  framing  his  own 
conveyance,  the  testator  merely  quoted  the  words  of  the  former  titles ;  and  in  the  tides 
of  the  other  lands  the  coal  is  particularly  mentioned ;  while  in  the  old  titles  of  the  lands 
which  are  in  dispute  there  is  no  mention  of  it. 

lb  is  said  that  the  intention,  supposing  it  to  have  been  entertained,  is  not  sufficienUy 
expressed,  and  that  here  all  that  is  given  is  a  liferent,  and  that  the  general  roles 
applicable  to  legal  liferents  must  be  applied.  I  must  say  that  I  have  great  doubts  how 
far,  in  a  case  so  circumstanced  as  this  is,  these  authorities  should  be  sufficient 

In  the  first  place,  suppose  there  wa»  no  danger  of  the  minerals  being  exhausted,  you 
have  an  express  authority  in  Stair,  and  no  contrary  authority  but  the  case  of  Belchidr  j 
and  we  are  not  so  acquainted  with  the  circumstances  of  that  case  as  to  entitle  us  to  set 
it  up  against  Lord  Stair. 

But  I  conceive  that  this  case  is  not  to  be  regulated  by  the  rules  applicable  to  the  case 
of  legal  liferents ;  for  this  is  not  the  liferent  of  the  law,  but  one  made  by  convention ; 
and  it  is  by  the  words  of  the  convention  that  its  meaning  must  be  ascertained.  A  terce 
is  a  liferent  merely  of  lands ;  but  this  is  not  confined  to  lands,  but  extends  to  all  other 
subjects.  The  rent  is  due  for  999  years ;  and  the  right  to  draw  the  rent  is  certainly 
comprehended  among  the  rights  in  the  deed,  as  it  includes  every  thing  whether  heritable 
or  moveable. 

Suppose  this  man,  instead  of  having  let  out  the  lease  in  the  manner  he  has  done,  had 
actually  sold  it  for  a  price.  If  that  had  been  done,  there  cannot  be  a  question  that  this 
lady  would  have  been  entitled  to  draw  the  interest,  of  that  money.  If  the  one  would 
have  belonged  to  her  under  the  liferent  of  moveables,  the  other  should  belong  to  her 
under  the  liferent  of  heritage.  Her  right  of  liferent  is  contingent,  no  doubt^  on  tbe 
endurance  of  the  lease ;  but  you  are  to  consider  the  general  view  and  intention  of  the 
maker  of  the  settlement ;  and  when  that  is  attended  to,  I  don't  think  it  is  of  much 
consequence  what  may  be  the  state  of  the  fact.  He  conceived  it  to  be  a  permanent  right 
to  draw  the  rents ;  and,  as  such,  he  conveyed  it  to  this  lady  along  with  the  other  righta 

[490]  Suppose  again,  what  I  have  already  said,  that  this  coal  had  been  sold  for  a 
sum  of  money.  The  price  would  have  fallen  under  Miss  Wadd  ell's  liferent  Bat 
suppose  it  had  been  a  condition  in  the  sale,  that  the  purchaser  should  be  at  liberty  to 
renounce  the  purchase  if  he  chose,  on  getting  back  the  price.  In  that  case,  her  liferent 
would  have  been  subject  to  as  great  a  contingency  as  it  is  here.  But  I  conceive  that  the 
contingency  makes  no  difierence  on  the  nature  of  her  right.  On  these  grounds,  it  does 
appear  to  me  that,  even  if  the  lands  were  subject  to  the  same  rules  as  the  legal  liferents, 
she  would  have  had  right  to  the  coals ;  but,  in  the  circumstances,  I  have  no  doubt  at  all 
about  the  matter.  In  virtue  of  the  liferent  given  her  over  all  the  property,  both 
heritable  and  moveable,  she  is  entitled  to  draw  the  rents  of  these  coals ;  and,  therefore, 
I  am  for  altering  the  interlocutor. 

Lord  Jttstice-Clei'k, — On  considering  the  case,  and  taking  the  deeds  together,  I  have 
formed  an  opinion  against  the  interlocutor. 

What  is  the  nature  of  the  deed  that  enabled  this  gentleman  to  draw  one-half  of  the 
rent  of  the  joint  tack  ?  It  is  a  kind  of  contract.  They,  by  that  mutual  contract,  let 
not  only  the  minerals  on  their  respective  properties,  but  also  a  large  portion  of  the 
lands,  independent  of  the  land  that  might  be  immediately  necessary  for  the  work.  The 
deed  bears,  that  there  is  to  be  a  joint  or  cumtdo  rent  paid  for  the  lands.  In  the  event 
of  the  minerals  of  Galderhead  being  first  exhausted,  there  is  a  provision  that  this  gentle- 
man shall  continue  to  enjoy  his  half  of  the  rents,  in  virtue  of  this  contract ;  and  this 
contract  is  to  last  for  999  years. 

Now,  my  Lords,  that  being  the  nature  of  the  contract,  which  was  executed  before 
the  settlement  was  made,  he  gives  an  absolute  liferent  over  his  whole  lands  and 
moveables  to  his  sister,  and  the  fee  to  two  of  his  nephews. 

As  to  the  intention,  I  cannot  entertain  a  doubt  that  you  have  here  the  most  complete 
evidence  you  can  possibly  require,  that  it  was  meant  that  this  lady  should  enjoy  the 
liferent  of  every  thing  that  belonged  to  the  deceased.  It  goes  down  to  the  most  miniits 
enumeration.  In  short,  I  apprehend  that  it  is  impossible  to  conceive  that,  unless  we 
had  an  express  clause  in  this  deed  conveying  to  her  the  rents  of  these  mineraLs  per 
ea^ressum,  any  thing  could  be  more  complete  than  what  we  have  here. 
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When  I  see  fchat^  I  must  enquire  whether  it  was  not  in  the  power  of  a  person, 
wishing  to  give  such  a  liferent,  to  do  so ;  and  I  conceive  we  have  no  grounds  to  say  that 
such  a  right  may  not  he  constituted ;  and  if  it  may  he  constituted,  I  am  clear  that  it  has 

been  done  here. 

As  to  the  tercer,  it  is  quite  clear  that  there  are  several  rights  competent  to 
conventional  liferents  which  are  not  competent  to  tercers. 

I  conceive  that  it  is  quite  a  valid  transaction ;  and  I  don't  think  that,  when  your 
Loidships  look  to  the  immense  length  of  time  that  this  agreement  is  to  subsist,  that  you 
can  have  any  doubt  upon  it ;  and,  therefore,  I  am  for  altering  the  interlocutor. 

[491]  The  interlocutor  of  Court  was  (2l8t  January  1812),  "Find  the  petitioner  has 
right  to  the  rents  of  the  minerals  during  her  life,  and  decern." 

[Cf.  Guilds  Trudees  v.  GttUd,  10  M.  913 ;  Wardlaw  v.  Wardlaw's  Trustees,  2  R. 
373 ;  Ferffuion  v.  Fergtuan's  Trustees,  4  R.  642 ;  Allan's  Trustees  v.  Duke  of  HamiWm, 
5  K  513,  519 ;  Earl  of  Home  v.  L(yrd  Bdhaven,  2  F.  1227.] 


No.  140.      F.C.  N.S.  XL  498.     28  Jan.  1812.     2nd  Div.— Lord  Robertson. 

Janet  M*Intosh  and  Husband,  Pursuer. — J,  A.  Murray. 

Gilbert  M*Intosh  and  Margaret  Sproat,  Defenders. — Blackwell. 

Fiar, — ^A  father  having  infeft  himself  and  his  wife,  and  the  longest  liver  of  them,  in 
liferent,  and  their  daughter  nominatim  in  fee,  the  fee  is  in  the  daughter. 

Gilbert  M'Intosh  purchased  a  house  in  Dumfries,  and  took  the  disposition  "  to  and 
in  favour  of  Gilbert  M'Intosh  and  Janet  Johnstone  his  spouse,  and  the  longest  liver  of 
them,  in  liferent,  and  Janet  M*Intosh  their  daughter,  her  heirs,  and  disponees,  in  fee." 

Infeftment,  more  burgi,  was  taken  upon  this  disposition  in  terms  of  the  precept,  the 
bailie  delivering  to  the  said  Gilbert  M'Intosh  and  Janet  Johnstone  his  spouse,  '*  liferent 
state  and  saaine ; "  and  to  the  said  Janet  Mcintosh,  "  heritable  state  and  sasine." 

Janet  Johnstone  died.  Gilbert  Mlntosh  married  a  second  time  \  and  afterwards 
sold  the  subject  to  Margaret  Sproat  In  the  meantime,  Janet  M'Intosh,  the  fiar,  who 
had  in  tJae  meantime  married  John  Thomson,  raised  a  suspension  and  interdict  to 
interrupt  the  sale ;  and  afterwards  insisted  in  a  reduction  and  declarator  against  Gilbert 
Mlutosh  and  Margaret  Sproat  the  purchaser.  Lord  Robertson,  Ordinary  (December 
18th  1810),  pronounced  this  interlocutor : — "  In  respect  the  subjects  were  purchased 
with  the  money  of  the  defender,  Gilbert  Mcintosh,  and  that  the  disposition  which  he 
took  in  favour  of  himself  and  his  wife  in  liferent,  and  of  his  daughter  (the  present 
pursuer),  her  heirs  and  disponees,  in  fee,  was  entirely  gratuitous  as  to  her,  and  that  there 
is  no  \/iSff\  reason  to  presume  that  it  was  the  intention  of  the  father  to  divest  himself 
during  his  own  life,  finds  that  he  must  still  be  held  as  the  fiar ;  and,  therefore,  in  the 
suspension  and  interdict^  repels  the  reasons  of  suspension,  and  recalls  the  interdict ;  and 
in  the  reduction,  sustains  the  defences,  assoilzies  the  defenders,  and  decerns." 

The  pursuers  reclaimed,  and  argued. — That  as  the  disposition  had  been  followed  by 
infeftment,  it  was  no  longer  under  the  power  of  Gilbert  M'intosh ;  but  a  fee  was  vested 
in  Janet  M'intosh  by  the  terms  of  it,  and  by  the  publication  and  delivery  involved  in 
the  infeftment;  and  they  relied  on  the  cases  decided  January  23,  1783,  Turner's 
creditors. — 6th  March  1793,  Seton  against  Seton. — 1st  March  1781,  Guthbertson 
against  Thomson. — 29th  June  1786,  Muir  against  Muir. — 7th  December  1780,  Dicksons 
•gainst  Dickson. — 23d  June  1779,  Porterfield  against  Grahame. — 3d  June  1748,  Gordon 
against  Sutherland,  affirmed  on  appeal. — 15th  November  1787,  Children  of  MTavish 
against  his  Creditors. — 27th  January  1797,  Shanks  against  Kirk^Session  of  Ceres. — 
28th  June  1774,  Boyd.— 8th  March  1781,  Ross.i 

The  defenders  pleaded  in  answer,  that  it  was  a  question  of  intention ;  and  that  as 
the  fother  had  purchased  the  property  with  his  own  money,  it  could  not  be  presumed 
that  he  meant  the  daughter  to  be  the  fiar ;  and  that  there  had  been  some  onerous  cause 
for  the  deed,  or  the  destinations  had  been  made  by  third  parties,  in  all  the  cases  quoted 
by  the  pursuers. 

^  Not  reported. 
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The  Court  (6th  December  1811)  altered  the  interlocutor  of  the  Lord  Ordinaiy,  and 
reduced  the  sale. 

A  reclaiming  petition  having  been  presented,  contending  that  the  fee  was 
constructively  in  Gilbert  M'Intosh. 

Lord  Meadowbank  said. — It  does  not  appear  to  me  that  there  is  any  doubt  in  tiiis 
case.  All  the  former  cases  of  liferent  and  fee,  <&c.,  were  argued  by  both  sides,  on  thfl 
supposition  that  the  nomincUim  disponee  takes  the  fee.  Was  there  ever  a  doubk 
that  the  fee  goes  where  it  is  desired  to  go,  where  the  granter  expressly  gives  it^ 
and  the  grantee  is  capable  of  holding  it  ?  In  the  case  of  Newlands,  which  was  jnat  a 
disposition  to  a  person  in  liferent  for  his  liferent  use  allenarly,  and  to  children  Jiascitum 
in  fee,  where  lay  the  difficulty  ?  The  grantee  of  the  liferent  had  no  fee  according  to  the 
will  of  the  donor.  Now,  where  in  that  case  was  the  fee  ?  Was  it  in  hcBredUatBJaosnkt 
That  would  have  been  the  old  notion.  The  answer,  however,  was,  No,  the  disposition 
gives  all  away  from  the  disponee  to  a  set  of  heirs.  But  there  was  no  substantial  fee 
conferred  on  any  person  existing.  The  liferent  there  is  the  only  substantial  interest 
conferred  on  any  person  in  existence.  There  is  indeed  a  fee  granted  away  to  a  donee  in 
spe;  and  as  the  only  grantee  in  existence  is  the  liferenter,  he  is  held  to  be  abo 
constructive  fiar  in  trust  for  the  grantee  in  spe.  It  was  the  want  of  a  grantee  in  exis- 
tence, and  capable  of  taking  the  fee,  which  palpably  created  the  whole  doubt^  and  made 
way  for  a  constructive  fee. 

The  case  of  Gerran  v.  Alexander  was  much  discussed  in  the  case  of  Newlands ;  and 
the  account  given  in  the  report  of  the  former  case  of  the  Lord  Justice-Clerk  Braxfield's 
opinion,  as  if  a  fee  might  be  in  pendente^  possibly  [600]  led  him  to  hold  up  the  doctrine 
of  the  law  the  more  explicitly,  in  order  to  cure  the  misconception  of  the  reporter.  I 
had  occasion  to  write  in  the  case  of  Kewlands,  and  I  found  it  difficult  to  shew  how  the 
fee  was  disposed  of  in  the  interim ;  and,  therefore,  I  endeavoured  to  shew  that  a  fee 
might  be  in  pendente^  and  quoted  the  case  of  Kosebaugh,  where  the  fiar  was  not  born  at 
the  death  of  the  disponer,  and  the  Court  had  allowed  the  next  heir  to  serve.  Where, 
in  the  interim^  was  the  fee  there  %  When  the  true  fiar  was  bom,  he  compelled  the 
interim  fiar  to  denude.  I  remember  a  great  deal  of  argument  was  used  as  to  where  was 
the  fee.  The  law  finds  it  so  impossible  to  do  without  a  fiar,  that  it  must  have  an 
interim  fiar.     There  must  be  a  fee  somewhere. 

In  short,  all  the  cases  were  obviated  by  my  Lord  Justice-Clerk.  He  thought  it 
necessary  to  state  the  matter  fully ;  and  as  I  took  notes  of  his  speech,  I  will  read  in  his 
own  words.  "  Clear  a  fee  cannot  be  in  pendente  in  the  idea  of  the  law.  It  may  he  in 
the  hcBreditas  jacem,  i.e,  have  remained  with  the  donor,  where  it  is  sufficiently  safe,  as 
it  cannot  be  lost  by  the  negative  prescription,  and  may  be  taken  up  by  the  destined  fiar, 
or  his  representatives,  at  the  distance  of  centuries.  The  law  admits  of  this  sort  of 
pendency  of  the  fee,  while  remaining  in  Tueredittxte  jacente  ;  and  there  the  superior  has 
his  feudal  remedies.  In  all  other  cases,  the  fee  cannot  be  in  pendente  ;  and  as  to  the 
principle,  there  is  no  difference  between  fees  of  land  and  fees  of  money.  Grants  under 
suspensive  or  defeasible  conditions  suggest  no  difficulty  in  ascribing  the  fee.  Taking 
then  the  rule  that  a  fee  cannot  be  in  pendente^  as  universally  applicable  to  cases  like  the 
present,  and  that  the  maxim  uti  quisque  legasaet,  &c.  ita  jus  eeto,  is  the  general  role  of 
law,  thinks  the  Court  have  put  a  natural  construction  on  the  grants  that  have  been  the 
subject  of  the  decisions.  We  must  construe  the  deed  on  these  principles :  Id,  The 
donor  has  given  away  the  whole  from  himself.  2dlyy  Must  presume  he  knows  fee  can- 
not go  to  a  person  not  existing.  Then  he  must  mean  to  give  the  fee  to  an  existing 
person.  Now,  what  does  he  mean  here  ?  Apparently  gives  it  to  people  not  capable  of 
taking.  (7%^  gift,  you  observe,  is  to  parent  in  liferent,  and  to  children  unborn  in  fee,) 
He  means  to  give  at  the  time  no  substantial  right  beyond  liferent.  But,  presuming 
that  he  understands  the  law,  he  must  then  mean  to  give  a  nominal  fee  for  behoof  of  the 
children.  Now,  is  it  not  lawful  for  him  to  create  merely  a  substantial  liferentt 
Trustee  cannot  create  debt  on  the  trust-estate.  But,  suppose  a  man  to  dispone  to  his 
son  for  liferent  use  allenarly,  and  to  provide  that  no  fee  is  to  be  vested  in  him  fidu- 
ciarily,  or  otherwise,  what  is  the  consequence  t  The  only  consequence  is,  that  the  fee 
must  remain  with  the  disponer.  The  will  of  the  granter  is  the  rule ;  and  you  are  not, 
from  any  idea  of  necessitas  legis,  to  construe  the  grant  contrary  to  his  will  No  question 
in  the  case  of  Baltilly,  whether  the  creditor  in  the  heritable  bond  would  not  have  been 
a  good  personal  creditor.'' 
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In  the  course  of  the  deliberation,  his  Lordship  was  quitted  with  the  idea  that 
fiduciary  fees  implied  a  substantial  fee  somewhere,  which  of  course  could  not  be  in 
pendente^  and  might  be  affected  by  the  iiar ;  and  he  spoke  in  a  kind  of  reply,  which  was 
not  veiy  common  with  him. 

"Fiduciary  fee  said  to  imply  a  substantial  fee  somewhere.  But  he  took  that  to  be 
inaccurate.  Many  estates  in  England,  and  some  in  this  country,  are  held  in  trust  for 
the  heirs  of  marriages.  If  the  substantial  fee  must  be  in  the  trustees  till  the  birth  or 
succession  of  those  heirs,  it  will  follow  that  the  trustees  might  spend  the  estate.  The 
fact  is,  [601]  the  only  existing  fee  stands  in  the  nominal  fiar.  But  there  is  a  jua  crediii 
qualifying  the  right  on  the  face  of  it,  and  that  may  be  in  pendente. — Said  farther,  there 
must  be  formalities  of  Act  1685  to  restrain, — agree,  if  a  fee  for  man's  own  behoof.  But 
here  there  is  nothing  given  to  the  fiar.  The  jtts  crediti  is  established  in  the  child ;  that 
ahsorbe  the  beneficial  interest.  Cannot  help  saying,  before  he  concludes,  what  Lord 
EakgroYe  has  already  said,  that  ever  since  he  knew  any  thing  about  law,  liferent  only  is 
understood  to  be  granted ;  and  holds  it  most  dangerous  to  stretch  principles  to  cut  down 
established  rights. — A  thousand  estates  in  Scotland  held  on  this  destination." 

That  was  the  opinion  of  this  learned  very  Judge  on  these  different  doubts. 

Now,  my  Lords,  if  all  these  difficulties  arose  from  the  want  of  a  nominatim  fiar, 
then  your  Lordships  have  no  difficulty  in  your  way  here.  If,  indeed,  the  defender  had 
kept  this  disposition  in  his  own  hands,  and  given  it  back  to  the  seller,  or  destroyed  it, 
and  taken  a  new  one  in  another  form,  we  would  have  held  differently  \  for  we  should 
have  held  in  that  case  that  it  was  only  an  intended  fee.  But  when  a  man  expedes  an 
infeftment,  he  has  no  more  right  over  the  grant. 

The  Court,  28th  January  1812,  refused  the  reclaiming  petition,  and  unanimously 
adhered. 

[Cf.  Chrdon  v.  Murray y  11  S.  371  j  Button's  Trustees  v.  Gemmd,  9  D.  642.] 


No.  141.     F.C.  N.S.  IL  501.     28  Jan.  1812.     2nd  Div.— Lord  Glenlee. 

John  Govan,  W.S.,  Factor  loco  tutoris  for  Alexander  Brodie  Seton, 

Pursuers. — Douglas, 

Marion  and  Anne  Setons,  Defenders. — Sol-Gen.  Monypenny. 

Tedament — Quod  potuit  non  fedt. — It  is  not  competent  to  burden  heritable  property 
with  provisions  to  younger  children  in  a  last  will  and  testament 

Mr.  Seton  of  Drummaird,  in  a  deed  purporting  to  be  his  last  will  and  testament, 
and  which  contained  no  disposition  of  the  heritable  property,  nominated  certain 
trustees,  whom  he  appointed  to  act  as  tutors  and  curators  to  his  children.  He  declared 
the  trustees  his  cession ers  and  assignees  in  and  to  all  sums  of  money,  principal,  annual 
rents,  tack  duties  and  debts,  &c. ;  and  appointed  and  ordained  them  to  put  his 
daughters  ''  in  the  joint  possession  of  my  old  dwelling-house  on  the  south  end  of  my 
new  dwelling-house  in  Kennoway,  with  full  power  to  them  to  possess  the  same  for  their 
accommodation  jointly,  or  of  anv  of  them  that  should  remain  unmarried.  And  I  direct 
said  trustees  to  uphold  and  keep  said  house  in  a  proper  state  of  repair  at  the 
[602]  expence  of  the  said  Alexander  Brodie  Seton,  my  son.  Also,  that  my  said 
daughters  shall  not  be  removed  therefrom,  except  on  the  condition  after  specially 
mentioned.  Also,  the  said  trustees  are  hereby  directed  to  give  up  to  and  put  my  said 
three  daughters  in  possession  of  a  fair  and  equal  half  of  my  whole  household  furniture 
of  every  kind,  plate  or  silver  work  included,  which  shall  remain  their  property ;  and  to 
neerve  and  set  apart  the  other  half  for  the  use  of  Alexander  Brodie  Seton,  my  son.'' 

"  Further,  I  hereby  direct  the  trustees  before  named  to  pay  to  each  of  my  said  three 
daughters,  Jane,  Marion,  and  Anne  Setons,  an  annuity  out  of  the  rents  of  my  lands  of 
Drummaird,  amounting  to  one-sixth  part  of  the  whole  rent  of  these  lands  after  the  cess. 
In  the  event  of  the  said  Jane,  Marion,  and  Anne  Seton,  being  married,  or  either  of 
them,  then  and  in  that  case  I  hereby  expressly  burden  the  said  Alexander  Brodie,  my 
son,  with  a  marriage-portion  to  each  of  them  so  lawfully  married,  equal  to  twenty  times 


556  GOVAK  V.    SBTOKS.  F.C.  Uli,HAa 

the  amount  of  the  annuity  which  he  was  bound  to  pay  to  each  of  them  so  long  ts  thej 
remained  unmarried." 

The  deed  contained  several  other  clauses  in  the  same  strain. 

The  trustees  being  at  a  loss  how  to  conduct  themselves,  it  was  agreed  that  a  factor 
loco  tutoris  should  be  appointed  to  the  son,  who  raised  an  action  *'  for  having  it  found 
that  the  foresaid  trust-deed  and  settlement  did  not  convey  the  heritable  property  of  the 
said  James  Seton,  which  is  still  in  hoereditate  jacente  of  the  truster,  and  belongs  to  the 
said  Alexander  Brodie  Seton,  as  his  heir  at  law,  nor  any  parts  of  the  rents  of  the  add 
estate.  And  that,  therefore,  the  said  Jane,  Marion,  and  Anne  Setons,  have  no  daim 
for  payment  or  performance  of  the  said  provision  against  the  said  Alexander  Brodie 
Seton,  or  against  our  said  lovite,  or  his  factor  loco  tiUoris" 

The  case  was  reported  to  the  Court  by  Lord  Glenlee. 

Pleaded  for  the  pursuer, — 

A  man  cannot,  on  death-bed,  or  by  testament,  affect  or  limit  the  interests  of  hiB 
heir.  M^Eenzie,  b.  iii.  tit.  8. — Stair,  b.  iv.  tit.  31. — Ersk.  b.  iii.  tit.  8,  s.  20,— Bank. 
b.  iv.  tit.  45,  8.  28. — Durie,  9th  December  1623,  Henderson. — Stair^  14th  December 
1664,  Oolville  against  Col ville.  —  December  1735,  Brand.  — 5teir,  8th  July  1673, 
Edmonstone  against  Primrose. — 18th  January  1774,  Burgess;  14th  Januaiy  1794, 
Colville;  10th  June  1795,  Crichton;  15th  November  1803,  Stewart.^ 

Whatever  the  testator's  intention  may  have  been,  the  deed  in  this  case  is  nothing 
more  than  a  testament ;  and  it  is  impossible  that  any  deed  affecting  landed  propeitj 
can  be  effectual  without  dispositive  words. — TurnbuU  against  Kinnear,  29th  December 
1711 ;  31st  January,  and  14th  November  1767,  Henderson, — And  the  reason  is  plain, 
for  such  words  create  a  warranty  against  the  granter,  which  may  be  enforced  remedii$ 
prcetoriis,  whereas,  when  they  are  not  used,  there  is  no  such  warranty. 

Answered  for  the  defenders, — 

The  intention  of  the  deceased  is  undoubted,  and,  if  possible,  it  should  receive  effect. 
Heritable  property  cannot  be  conveyed  by  a  testament ;  but  [603]  here  no  part  of  the 
heritable  estate  is  conveyed  to  the  daughters ;  on  the  contrary,  they  are  to  get  nothing 
but  money  provisions.  It  is  true,  no  doubt,  that  these  provisions  are  made  a  burden  on 
the  heir  ;  but  the  deed  by  which  it  is  done  is  not  a  mere  will  and  testament,  though  it 
bears  that  name,  but  is  a  trust-disposition  for  behoof  of  the  family,  with  clauses 
burdening  the  heir ;  and  it  is  clear  law,  that  a  disposition  to  heritage  will  be  good, 
though  it  is  contained  on  the  same  paper  with  a  last  will. — 11th  July  1733,  Douglaa— 
JErsk.  b.  iii.  tit.  8,  s.  20. 

The  objection  that  there  are  not  words  sufficient  to  give  the  use  of  a  house  to  the 
defenders,  and  to  burden  the  heritage  with  the  provisions,  seems  to  be  completely 
removed  by  the  decision  in  the  case  of  Henderson,  31st  January  1667,  where  a  mi 
whereby  one  appointed  another  to  be  his  heirs  and  donator  to  all  his  lands  and  estate, 
and  where  there  was  no  disponing  clause,  was  sustained  on  account  of  the  meaning  of 
the  defunct,  "  to  alienate  his  right  from  his  heirs,  to  take  effect  after  his  death." 

The  Court  (28th  January  1812)  decerned  in  terms  of  the  libel. 


No.  144.  F.C.  N.S.  11.  505.     5  Feb.  1812.     (Teinds.) 

Alexander  Campbell  Beatson  of  Kossend,  and  his  Tutobs  at  Law, 

Pursuers. — J,  H,  M*Kenzie, 

The  Common  Agent  in  the  [x)cality  of  Burntisland,  Defenders. — D,  Dovgks, 

Teinds. — A  clause  giving  a  right  to  teinds  found  equivalent  to,  and  to  convey  the  same 
privileges  as  one  " cum  decimia  inclusis  iiunquam  antea  separatis** 

In  the  Locality  of  Burntisland  a  considerable  portion  of  the  stipend  was  laid  on  tlie 
lands  of  Mr.  Campbell  Beatson  of  Bossend.  To  the  scheme  Mr.  Beatson  objected,  as 
the  teinds  of  part  of  his  lands  were  valued,  and  he  held  the  rest  of  his  lands  with  sach 
right  to  his  teinds  as  exempted  him  from  paying  any  stipend. 

^  Not  reported. 
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The  clause  on  which  he  grounded  his  claim  of  exemption  was,  Omnes  et  salugnis 
terras  de  Nether  Grange,  de  Kinghorn  Wester,  vocat  lie  mains,  cum  decimis  garbalihus 
earundem  inclusis,  et  suis  pertinentiis,  &c.  Quaequidem  terrm  cum  decimie  garbalibua 
earundem  inchtsis  omnibus  retroactis  uUra  hominum  memoriam  absque  divisione  semper 
timul  assedebaniur" 

The  Lords  were  unanimously  of  opinion  that  the  clause  founded  on  was  equivalent 
to  a  right  of  teinds  mmquam  antea  separatee,  and  ordained  the  scheme  of  locality  to  be 
altered  accordingly. 

No.  151.  F.C.  N.S.  II.  525.     22  Feb.  1812.     1st  Div. 

Mrs.  Agnes  Bkll,  Pursuer. —  Walker  et  Clerk. 
Dr.  Andrew  Bell,  Defender. — D,  Douglas  et  Cathcart, 

Jurisdiction, — Where  the  parties  are  Scotch,  or  where  the  marriage  has  been  contracted 
in  Scotland,  and  the  husband  is  proprietor  of  a  Scotch  estate,  his  wife  may  pursue 
him  in  the  Court  of  Session,  though  he  be  domiciled  in  England. 

Alimeni. — It  is  not  competent  to  a  wife  to  pursue  her  husband  for  aliment  during  their 
voluntary  separation. 

The  parties  here  were  natives  of  Scotland ;  they  had  been  married  in  Scotland ;  and 
the  defender  was  proprietor  of  a  Scotch  estate.  After  their  marriage,  they  went  to 
reside  in  England ;  where  differences  having  arisen  between  them,  they  separated,  and 
Mrs.  Bell  returned  to  Scotland.  Prior  to  this,  the  terms  of  a  deed  of  separation  had 
been  agreed  upon,  by  which  Mrs.  Bell  was  to  be  allowed  a  certain  sum  yearly  while  she 
continued  separated  from  her  husband,  but  this  deed  was  never  executed ;  and  although 
Dr.  Bell  stated  his  readiness  to  execute  it  in  terms  of  his  agreement^  it  did  not  appear 
that  the  pursuer  had  received  from  him  any  sum  for  her  maintenance  since  the  date  of 
their  separation.  In  these  circumstances,  Mrs.  Bell  brought  an  action  against  her 
husband,  concluding  for  L.600  in  name  of  aliment,  as  well  for  the  time  bygone  as  in 
future. 

To  the  competency  of  this  action  the  defender  objected,  that  as  he,  the  husband, 
was  domiciled  in  England,  the  pursuer's  domicile  must  be  held  to  be  there  also,  and  her 
action  ought  to  have  been  brought  in  the  English  Courts. 

The  Court  overruled  this  objection,  upon  the  ground  that  the  marriage  was  con- 
tracted in  Scotland,  and  that  the  defender  was  proprietor  of  a  Scotch  estate. 

[626]  It  was  then  objected, — There  ia  here  no  legal,  but  merely  a  voluntary  separa- 
tion, in  which  situation  it  is  incompetent  to  the  pursuer  to  sue  for  aliment.  The  Court 
sustained  this  objection,  and  dismissed  the  action. 

In  delivering  his  opinion,  the  Lord  President  said, — There  can  be  no  doubt  of  the 
jurisdiction  of  the  Court  in  this  case.  The  question  arises  out  of  a  Scotch  contract. 
The  parties  are  Scotch,  and  there  is  a  Scotch  estate,  the  right  of  the  wife  cannot  be 
altered  by  following  her  husband  into  another  country.  But  I  doubt  if  we  can  give  an 
aliment  where  there  is  no  legal  separation.  There  is  no  conclusion  in  the  summons 
upon  which  we  can  decern.  It  concludes  for  aliment  during  the  voluntary  separation 
of  the  parties,  which  the  husband  may  put  an  end  to  immediately,  by  ordering  his  wife 
to  Uve  with  him. 

No.  152.  F.C.  N.S.  II.  526.     27  Feb.  1812.     Ist  Div. 

Margaret,  Isobbl,  and  Helen  Cunninghams,  Pursuers. — BlackwelL 

George  Glen,  Defender. — T.  W,  Baird, 

Service,  Special  and  Oeneral, — A  special  service  is  an  incompetent  way  of  making  up 
titles  to  challenge  the  infeftment  of  another,  the  fee  of  the  subject  being  full.  The 
way  is  by  a  general  service,  or  by  adjudication  on  a  trust  bond. 

In  the  year  1764,  George  Cunningham,  merchant  in  Falkirk,  purchased  a  tenement 
of  houses  in  that  town,  the  right  to  which  he  took  to  himself  and  his  wife  in  conjunct 
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fee  and  liferent^  and  to  Thomcu^  their  eldest  eon,  hie  heire  and  asaigneee,  in  fee.  In 
August  1775,  infeftment  was  taken  on  that  disposition  in  favour  of  t^e  parties  in  their 
respective  rights  of  liferent  and  fee. 

Mrs.  Cunningham  predeceased  her  husband,  who  died  in  February  1784. 

Thomas,  the  son,  without  service  in  any  way  to  his  father,  enter-  [527]  -ed  to  the 
possession  of  the  subjects.  He  married ;  and  some  time  afterwards  execut^  a  dispofli- 
tion,  by  which  he  disponed  the  said  subjects  *'  To  himself  and  the  heirs  of  the  mairui^ 
whom  failing,  to  his  wife  and  her  heirs  whatsoever.'' 

Thomas  died  in  1785;  and  was  succeeded  by  George  his  only  child,  who  did  not 
long  survive  him. 

The  right  to  the  subjects  thus  opened  to  Margaret  Henderson,  the  widow  of  Thomas^ 
who  accordingly  entered  into  possession  of  them.  She  was  duly  infeft;  and  having 
married  George  Glen,  she  disponed  the  subjects  to  him  in  absolute  right,  and  he  was 
regularly  infeft  therein. 

In  this  situation,  Margaret,  Isobel,  and  Helen  Cunninghams,  the  nieces  of  old 
George  Cunningham,  thinking  that,  as  Thomas  had  never  been  served  heir  to  his  &ther, 
the  progress  from  him  was  defective,  and  that  the  subjects  still  remained  in  harediifik 
Jacenii  of  their  uncle,  purchased  brieves  from  Chancery,  directed  to  the  Sheriff  of 
Stirlingshire,  for  serving  them  heirs-portioners  of  line  and  provision  in  special  to  their 
uncle. 

In  this  claim  of  service  they  were  opposed  by  George  Glen,  then  in  possession  of 
the  subjects,  who  alleged  an  absolute  right  in  himself ;  and  besides  contended  that  the 
claim  ought  to  be  dismissed,  as  George  Cunningham  had,  by  the  deed  1764,  a  mere 
liferent,  and  was  never  in  the  fee  of  the  subjects  at  all. 

The  sherifif-depute  pronounced  this  interlocutor : — "  Having  considered  the  claim  for 
Margaret,  Isobel,  and  Helen  Cunninghams,  objections  thereto,  answers,  replies,  and 
writs  produced,  and  having  transmitted  his  opinion,  sustains  the  objections,  dismisses 
the  claim,  but  finds  no  expences  due,  and  decerns." 

A  bill  of  advocation  was  presented  and  passed.  The  case  was  afterwards  stated  in 
memorials;  upon  advising  which,  the  Lord  Ordinary  repelled  the  reasons  of  advoca- 
tion. 

The  pursuers  petitioned ;  and  the  petition  was  ordered  to  be  answered. 

When  the  case  came  to  be  advised  by  the  Court,  the  Lord  President  stated,  that  he 
wished  to  call  the  attention  of  parties  to  the  shape  of  the  action.  It  was  a  claim  to  be 
served  heir  to  an  ancestor  in  a  special  subject.  Now,  whether  the  claimants  had  any 
right  to  the  subject  or  not^  certainly  a  special  service  in  this  particular  case  was  not  the 
way  to  connect  themselves  with  any  such  right,  because  th^  fee  toasfvlL  The  jury  in 
this  case  could  not  return  the  proper  answer,  because  they  could  not  say  that  George 
Cunningham  was  the  last  person  vest  and  seized  in  the  property.  The  competent  mode 
of  procedure  for  these  claimants  to  pursue  is  by  a  general  service,  and  upon  that  service 
a  reduction  of  all  the  prior  infeftments.  (See  the  case  of  Carmichael,  15th  November 
1810.) 

[528]  The  other  Judges  concurred  in  opinion  with  the  Lord  President ;  and  the 
action  was  dismissed  as  incompetent. 

[Cf.  Rutherford  v.  NisbeVs  Trustees,  9  S.  7.] 


No.  158.       F.C.  N.S.  II.  537.     7  Mar.  1812.     2nd  Div.— Lord  Polkemmet 

Duke  of  Atholl  and  Others,  Pursuers. — Craigie,  Clerk,  Cranstoun,  et  Keay. 

The  Hon.  W.  Maule  and  Others,  Defenders. — Gillies,  Murray,  Gaiheart, 

et  Thomson, 

Salmonrfishing. — Stake-nets  within  rivers,  where  the  sea  ebbs  and  flows,  an  illegal  mode 
of  catching  salmon ;  and  this  description  imports  a  prohibition  down  to  the/oson 
terrcB  at  the  mouth  of  the  Firth,  and  upon  the  sands  which  are  dry  at  low  water,  as 
well  as  in  the  mid-cbannel  of  the  river. 

During  the  dependency  of  the  case  of  Seaside  {Fac,  Qol  26th  January  1802),  and 
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after  its  decision,  the  defenders,  whose  properties  lie  between  Mr.  Hunter's  property  and 
the  mouth  of  the  Tay,  erected  a  number  of  stake-nets  upon  the  river,  similar  in 
construction  and  in  situation  to  those  described  in  the  report  of  that  case. 

Some  of  the  pursuers  presented  bills  of  suspension ;  and,  upon  the  ground  of  the 
decision  in  the  case  of  Seaside,  they  prayed  for  an  immediate  interdict  against  the 
defenders. 

The  Court  passed  the  bill ;  but  refused  the  interdict  in  all  the  cases  where  the  titles 
of  the  defenders  contained  rights  of  salmon-fishiugs ;  and  the  interlocutor,  refusing  the 
interdict,  was  affirmed  in  the  House  of  Lords. 

The  pursuers  then  brought  an  action  of  reduction  against  the  defenders,  for  the 
purpose  of  having  it  found  and  declared  that  "  the  proprietors  of  salmon  fisheries  are 
not  at  liberty  to  exercise  the  same,  or  to  take  salmou,  otherwise  than  by  net  and  coble, 
where  the  tide  ebbs  and  flows,  or  in  a  way  sanctioned  by  immemorial  usage ;  and  that^ 
by  several  Acts  of  Parliament,  particularly  by  an  Act  of  the  first  parliament  of  James 
I.  passed  in  the  year  1424,  intituled  of  cruives,  yairs,  and  Saturdays  slop;  the  Act  of 
the  tenth  parliament  of  James  III.  passed  in  the  year  1477,  intituled  anent  cruives; 
the  Act  of  the  first  parliament  of  James  lY.  passed  in  the  year  1488,  intituled  anent 
cruives ;  and  the  Act  of  the  ninth  parliament  of  Queen  Mary,  passed  in  the  year  1563, 
intituled  anent  cruives  and  zairs ;  and  other  Acts  of  the  Parliament  of  Scotland,  the 
taking  of  salmon  in  waters  where  the  sea  ebbs  and  flows,  by  means  of  cruives  and  zairs, 
or  yairs,  or  other  ma-  [538]  -chinery,  is  prohibited ;  and  all  cruives  and  zairs,  so  situated, 
or  set  upon  sand  or  schaulds,  or  shoals,  and  upon  the  water  sands,  are  ordained  to  be 
put  away ; "  and  concluding,  that  the  defenders  should  be  ordained  to  cease  from  using, 
and  to  demolish  and  remove  the  yairs,  stake-nets,  and  other  machinery  which  they  had 
erected. 

A  mutual  proof  was  led  with  regard  to  the  nature  of  the  stake-nets,  the  boundaries 
of  the  river  and  the  sea,  and  the  damage  alleged  to  be  occasioned  to  the  pursuers  by 
this  new  mode  of  fishing.  The  case  was  then  heard  in  presence ;  and  was  afterwards 
stated  in  mutual  memorials. 

Argument  for  the  defenders, — 

L  The  statutes  which  have  been  passed  by  the  Scotch  legislature  from  time  to 
time,  for  a  long  tract  of  years,  commencing  with  the  earliest  records  of  the  country,  had 
in  view  one  great  and  uniform  object,  the  encouragement  of  the  breed  of  salmon ;  and 
this  object  they  endeavoured  to  accomplish  by  preventing  the  taking  of  red  fish,  black 
fish,  and  fry,  or  smolts.  There  was  no  other  cause  for  the  enactment  of  these  statutes ; 
and  though,  in  pursuance  of  that  object,  the  restraints  imposed  upon  one  set  of  pro- 
prietors must  indirectly  be  beneficial  to  the  pecuniary  interests  of  others,  from  their 
increasing  the  number  of  fish  in  the  river,  and  facilitating  their  passage  up  and  down ; 
yet  there  is  no  indication  in  any  of  the  statutes  that  it  ever  was  in  contemplation  to 
produce  such  advantage  in  any  other  manner  than  by  increasing  the  breed,  nor  to 
prevent  any  man,  who  could,  from  appropriating  to  himself  every  fish  he  coiild  catch 
that  was  not  of<the  prohibited  kind. 

Accordingly,  in  endeavouring  to  attain  the  accomplishment  of  this  public  object, 
the  engines  prohibited  by  the  legislature  were  all,  so  far  as  the  meaning  of  the  language 
employed  is  now  understood,  of  such  a  nature  as  to  prevent  the  passage  of  the  fry,  or  to 
intercept  and  destroy  them ;  and  these  engines  were  only  prohibited  in  those  situations 
where  experience  had  shewn  that  they  were  destructive  to  the  breed,  while  they  were 
permitted,  without  qualification  or  limitation,  every  where  else,  whatever  might  be  their 
effect  upon  the  interests  of  the  neighbouring  heritors. 

These  principles  are  fully  established  by  an  examination  of  all  the  statutes.  The 
first,  in  the  time  of  David  I.  or  Alexander  II.  was  directed  against  cruives,  which,  from 
being  of  a  close  and  solid  construction,  must  have  most  efifectually  impeded  the  passage 
of  the  fry,  whether  they  destroyed  them  or  not.  The  statute  Robert  I.  c.  12,  applied 
to  those  places  "  ubi  ascendit  mare  et  se  retrahit,  et  ubi  salmunculi  vel  smolti  seu  fria 
alteris  generis  piscium  maris  vel  aquas  dulcis  descendunt  et  ascendunt."  The  statute 
James  I.  1424,  c.  11,  renewed  by  statute  1427-8,  c.  6,  or  116,  and  1429,  c.  22,  or  131, 
oidains  "  that  all  crufs  and  zaris  set  in  fresche  watteris,  quhar  the  see  fiUis  and  ebbis, 
the  quhilke  destroyis  the  fry  of  all  fischis  be  destroyit."  Statute,  James  II.  1457,  c. 
34,  or  86,  enacts,  that  "  na  man  in  smolt  time  set  veschellis,  crelyis,  wens,  or  any  uthir 
ingyne,  to  lat  the  smoltis  to  pas  to  the  see."    The  Act,  James  III.  1469,  c.  13,  or  38^ 
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was  "  for  the  mnltiplicatioune  of  fisch  salmonde,  grilsis,  and  trowtis,  quhiUds  u 
destrojit  be  cowpis,  narrow  mass,  [539]  nettis,  and  prinnis."  The  Act  James  IV.  1489, 
c.  16,  or  15,  is  anent  the  cruvis  aad  fisch  yardis  quhilkis  distroyis  the  fry  of  fische, 
and  hurtis  the  common  proffit  of  the  realme."  The  Act  1503,  c.  17,  or  107,  relates  to 
the  slaughter  of  red  fish  in  forbidden  time,  and  the  slayers  of  smolts  and  close  time. 
The  Act  1579,  c.  89,  mentions  the  hurt  that  has  *' cummin  to  the  commoun  weill  of  tbii 
realme  and  leiges  theirof,  be  having  and  keeping  of  cruves  and  zaires,  slaughter  of  red 
fische  in  forbidden  time,  and  smoltis."  The  Act  1685,  c.  20,  is  against  the  destroying  of 
smolts  and  trouts;  and  so  were  Acts  1696,  c.  33,  and  1705,  c.  11,  which  completes  the 
series. 

Reference  was  also  made  to  1478,  c.  6,  or  74. — 1488,  c.  13,  unprinted. — 1535,  c. 
16.— 1535,  c.  17.— 1563,  c.  2.— and  1581,  c  15. 

In  short,  no  other  object  is  discoverable,  from  the  beginning  to  the  end  of  the 
statutory  enactments,  than  that  of  preserving  the  breeders  and  the  fry. 

But  the  machinery  used  on  the  present  occasion  does  not  fall  under  any  of  the 
descriptions  of  the  statutes.  They  are  not  calculated  for  defeating  the  objects  of  the 
statutes ;  and  they  are  not  placed  in  the  situation  where  the  use  even  of  the  engines 
mentioned  in  the  statutes  is  prohibited. 

As  to  the  first, — the  cruives,  and  yairs,  and  prinns,  and  marrow  masses,  of  the 
statutes,  with  all  the  minor  accompaniments  of  cowpis  and  criellis,  and  many  more, 
were  all  constructed  in  such  a  manner  as  to  be  capable  of  intercepting  the  fry  of  salmon; 
but,  on  the  other  hand,  it  is  obvious,  from  the  construction  of  the  stake-nets,  the 
meshes  being  twenty  inches  in  circumference,  that  they  cannot,  and  it  is  proved  in 
evidence  that  they  do  not,  intercept  a  single  smolt  in  its  passage  to  the  sea. 

And  as  to  the  second, — the  prohibitive  operation  of  the  statutes  is  expressly 
limited  to  rivers,  strictly  so  called,  and  chiefly  to  that  portion  of  rivers  which  is  visited 
by  the  sea ;  in  other  words,  to  rivers  in  contradistinction  to  the  sea  itself,  and  to  those 
bays  and  friths  by  which  the  coast  may  be  indented  and  diversified. 

The  term  waters  is  only  applied  to  rivers;  and  if  it  had  been  meant  to  include 
friths,  it  must  of  necessity  have  been  mentioned  in  some  of  the  numerous  statutes.thtt 
have  been  enacted  on  the  subject.  But  the  place  where  these  nets  are  situated  cannot 
fall  under  the  prohibition ;  for,  in  point  of  fact,  there  would  continue  to  be  sea  there 
though  the  river  were  completely  dried  up ;  the  water  is  always  salt  there.  The  stake- 
nets  arc  not  fixed  in  the  bed  of  the  river  of  Tay,  to  which  only  the  statutes  can  be  held 
to  apply;  but  on  a  part  of  the  shore  where  the  sea  only  comes  at  high  water,  and 
consequently  where  it  is  never  fresh,  and  before  reaching  the  highest  of  the  fisheries, 
the  young  fry,  the  preservation  of  which  was  the  main  object  of  the  statutes,  disappear 
altogether,  and  leave  the  sides  of  the  sea  where  the  nets  are  placed. 

II.  Most  of  the  Acts  are  in  desuetude. 

III.  The  pursuers  have  no  title  to  insist  in  this  action,  inasmuch  as  they  cannot 
qualify  any  individual  interest  in  the  matter ;  for  it  is  not  proved  that  the  erection  of 
the  stake-nets  has  been  of  the  smallest  prejudice  to  the  other  fisheries  on  the  river. 
Their  fisheries  are  situated  at  a  distance  from  those  of  the  defenders ;  and  there  can  be 
no  competition  [540]  of  rights.  But,  even  if  they  were  detrimental  to  the  pursuers, 
the  statutes  upon  this  subject  are  mere  regulations  of  police,  having  certain  precise  and 
definite  objects,  the  preservation  of  the  red  fish,  black  fish,  and  fry ;  and  as  it  is  proved 
that  the  engines  in  question  do  not  affect  or  injure  these  in  the  smallest  degree^  it  is 
impossible  that  any  person  but  the  public  prosecutor  c€m  have  a  right  to  complain. 

Argument  for  the  pursuers. — 

It  is  a  mistake  to  say  that  the  only  object  of  the  Scotch  legislature,  in  the  Acts 
with  regard  to  salmon  fishing,  was  to  preserve  the  red  fish,  black  fish,  au<i  fry.  If  that 
had  been  the  case,  nothing  more  would  have  been  necessary  than  to  have  prevented 
fishing  altogether  in  close  time,  and  to  have  made  the  meshes  or  hecks  of  the  engines 
used  wide  enough  to  admit  the  passage  of  the  fry.  On  the  contrary,  there  were  a 
number  of  regulations  adopted  from  the  earliest  times,  which  conclusively  demonstrate^ 
that  though  such  may  have  been  one  cause  of  the  enactments^  there  were  others  mnch 
more  important,  which  were  equally  regarded.  The  salmon  fishery  was  considered  not 
merely  as  a  source  of  national  wealth  and  of  general  benefit,  but  as  a  matter  of  private 
interest  to  the  individual  proprietors.  And  the  legislature  had  in  view  both  the  public 
benefit,  by  promoting  and  encouraging  the  breed  of  salmon,  and  the  interests  of  indi- 
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TidiialBy  by  preyentiiig  one  set  of  heritors  from  enjoying  a  monopoly,  to  the  loss  or 
ddtriment  of  others. 

It  is  impossible  to  interpret  in  any  other  way  the  first  regulation  on  the  subject  by 
Alezauder  II.  with  regard  to  the  mid-stream,  which  continued  in  obaervance  at  least 
till  the  time  of  James  YL,  and  the  Saturday's  slap  was  clearly  introduced  with  the 
same  view. 

In  the  same  manner,  the  clause  in  the  Act  1696,  cap.  33,  which  prohibits  all  fishing 
at  dam  dykes,  "  with  nets  stented  or  otherwise,  or  any  other  engines  whatsoever,"  is 
solely  calculated  for  the  prevention  of  the  monopoly  of  inferior  heritors,  or  of  the  advan- 
tage which  their  situation  enables  them  to  take  in  this  common  property.  For  if  they 
did  not  fish  there  at  close  time,  or  with  nets  of  too  small  a  mesh,  they  could  not  injure 
the  breeders  or  fry. —  Vide  June  19, 1807,  Earl  of  Fife  against  Gordon. — 1 9th  November 
1771,  and  22d  February  1772,  Duke  of  Queensberry  against  Marquis  of  Annandale. — 
25th  February  1797,  Dirom  against  Littles. 

And  this  is  completely  establinhed  by  the  fact,  that  a  cruive  in  which  the  statutable 
regulations  are  observed,  cannot  catch  a  single  fish  in  close  time,  or  intercept  a  single 
smolt  at  any  time ;  and  if  yairs  were  constructed  with  interstices  of  proper  size,  and  a 
passage  made  for  fish  in  close  time,  they  too  would  be  equally  harmless ;  and  accord- 
ingly, in  one  statute,  Robert  L  which  had  no  other  object  than  that  contended  for  by 
the  defenders,  the  engines  are  not  ordered  to  be  taken  down,  as  they  are  in  almost  all 
the  rest ;  but  it  is  only  provided  that  they  shall  have  interstices  of  a  certain  size. 

In  maintaining  their  argument  on  this  point,  the  defenders  have  been  obliged  to 
resort  to  the  preambles  of  the  statute — an  unusual  and  inept  mode  at  least  of  construing 
statutes. — 8th  Mod,  184. — Erak.  b.  1,  tit  I,  sec.  49.  But,  even  with  that  assistance, 
the  statutes  do  not  bear  them  [641]  out  Stat  1468,  c  39,  provides  *'  for  the  multi- 
plication of  fish,  salmond,  girsilles,  and  troutes,  quhilk  ar  destroyed  be  coups."  1579, 
c  89,  relates  to  "  the  hurt  that  hes  cummin  to  the  commoun  weill  of  this  realme,  and 
leiges  theirof,  be  having  and  keeping  of  cruives  and  zairs,  slauchter  of  red  fische  in 
forbidden  time,  and  smoltes." — Statute  1581,  c.  Ill,  ^'approvis  all  actes  made  by  his 
Hieness,  and  his  moist  noble  progenitoures,  anent  the  destruction  of  cruives  and  zaires, 
slauchter  of  reid  fische,  smoltes,  and  frye  of  all  fisches ;  and  ordains  the  samin  to  have 
effect  and  execution  in  time  cumming.'' — And  1685,  c.  20,  "anent  cruives  and  zairs, 
steeping  of  lint  in  rivers,  lochs,  and  bums,  where  fisches  are." 

If  such  was  the  object  of  the  statutes,  it  is  equally  certain  that  machines,  such  as 
these  stake-nets,  must  be  held  to  have  fallen  within  their  provisions ;  the  words  yair, 
7^9  g^^9  gUA^)  garden,  garth  war,  are  all  derived  from  the  same  stock,  probably  from 
the  Anglo-Saxon,  bewerian  cohibere^  to  restrain,  to  enclose,  to  confine  ;  and  as  applied  to 
fishery,  they  signify  piscina  septum  piscatorium^  pisdum  capiendorum  et  custodiendorum 
loau^  a  place  or  engine  for  catching  or  keeping  fish.  All  these  words  are  promiscuously 
used  both  in  Scots  and  English  law.— Fwfe  1489,  c.  18.— 1475,  c.  86.— 1685,  c,  20.— 
12th  Ed.  lY.  c.  7. — 23d  Hen.  YUI.  c.  5.  All  these  terms,  therefore,  being  synony- 
mous, and  signifying  an  inclosure  to  catch  fish,  it  cannot  be  doubted  that  a  stake-net  is 
properly  comprehended  under  the  prohibition  of  the  statute,  being  the  most  effectual 
and  destructive  yair,  yard,  or  weir,  that  has  ever  yet  been  invented. 

And  these  engines  are  clearly  prohibited  in  the  situation  where  the  stake-nets  are 
placed.  The  general  expression  is  salt  waters  where  the  sea  ebbs  and  flows.  Waters, 
like  flumen,  fluviua^  or  <iqua^  is  a  generic  word,  which  by  no  means  exclusively  demon- 
strates a  running  stream,  as  is  contended  on  the  other  side^  but  includes  also  arms  of 
the  sea,  intra  fauces  terraey  as  distinguished  from  the  main  ocean. — 4th  Henry  VIL 
c.  15.— 9th  Henry  VI.  c.  5.— 23d  Henry  VIII.  c.  18.— 7  Rep.  16,  P.  4th  Edward  I. 
R  R  CL  18th  Henry  IIL  m.  21.— 1st  Harg.  Tracts,  p.  21.— Robert  III.  c.  30.— 
Fordun^  lib.  1,  c.  6. — 1584,  c.  141. — 1585,  c.  14. — 1563,  c.  68;  in  particular,  the  water 
of  Tay,  the  water  of  Forth,  and  the  water  of  Sol  way,  are  used  where  nothing  but  friths 
could  be  meant ;  and,  in  most  of  the  defenders'  ancient  titles,  the  river  is  described  as 
aqua  de  Tay,  and  water  of  Tay. 

In  short,  there  is  only  one  of  all  the  Acts  of  Parliament  that  even  in  appearance 
affords  any  countenance  to  the  argument  of  the  defenders.  The  1st  James  I.  c.  12, 
ordains  the  demolition  of  cruives  and  yairs  in  fresh  waters  where  the  sea  ebbs  and  tills. 
But  there  is  every  appearance  of  its  being  a  clerical  error  for  salt  waters ;  for  1st,  It  is 
opposed  to  fresh  waters  in  the  next  clause.  2d,  In  the  statute  1427  and  1474,  which 
F.C.  VOL,  I.  36 
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renews  it,  the  word  freeh  is  omitted ;  and  statute  1488,  while  it  only  regulates  cimyes 
in  fresh  waters,  prohibits  them  absolutely  in  salt  waters.     See  also  1563,  c.  68.    ^ 
The  language  of  many  of  the  statutes  is  expressly  applicable  to  estuaiies ;  1469  and 
1685,  c.  20,  prohibit  "nettes  set  in  rivers  that  hes  course  to  the  sea,  or  set  within  the 
flude  mark  of  the  sea ;"  1563  relates  to  "cruives  and  zaires  that  are  [642]  set  of  late 
upon  sand  and  schauldes  far  within  the  water,  quhair  they  were  not  of  before,  th«t 
they  be  incontinente  tane  downe  and  put  away,  and  the  reminant  cruives  that  are  set 
and  put  upon  the  water  sands."     And,  ith,  the  rivers  were  formerly  divided  mto 
Jlumina  regalia  and  flumina  bannalia ;  in  both  of  which  the  crown  was  in  the  use  ol 
granting  rights  of  salmon-fishing,  though  it  was  only  in  the  former  that  they  had  at  fint 
any  right  of  interference;  the  latter  being  considered  as  part  and  pertinent  of  the 
adjoining  lands ;  and  if  it  does  not  ebb  and  flow,  it  is  not  an  arm  of  the  sea,  nor  a 
flumen  regale ;  and  though  it  be  navigable  and  public,  quoad  the  transportation  of 
goods,  it  is  private  as  to  i£e  ownership  of  the  soil,  water,  and  fishery. — Vide  Choppnuu 
de  Domanio  Francis,  lib.  1,  c.  16. — 1  Sid.  149. — Hale  de  jure  maris,  p.  1,  c  4.— -Qoon. 
Att  MS.  Monynet. — Leslie  against  Ayton,  Diet,  vol  iL  p.359-360. — Grarlies  against 
Torhouse. — But  the  expression  rivers,  where  the  sea  ebbs  and  flows  does  not  denote 
that  narrow  section  where  the  water  is  supposed  to  be  brackish,  and  above  the  point 
which  the  defenders  denominate  sea,  that  is,  the  point  where  there  is  a  constant  stream, 
in  opposition  to  an  interrupted  tide.    The  last-mentioned  boundary  is  not  obvious  to 
sense,  and  can  only  be  ascertained  by  physical  experiments,  and  mathematical  calcula- 
tions, far  beyond  the  reach  of  a  barbarous  age ;  and  if  it  were  discovered,  it  is  incon- 
ceivable that  so  small  an  interval  should  have  been  the  subject  of  such  a  mass  of 
legislative  enactment ;  and  that,  too,  referring  to  an  obscure  and  unauihenicated  dis- 
tinction between  salmon  fry  and  sea  fry,  both  of  which,  besides,  it  will  be  remembered, 
the  legislature  had  it  in  contemplation  to  preserve.     By  waters  where  the  sea  ebbe  and 
flows,  are  manifestly  intended  flumina  regalia,  from  the  point  where  the  tide  is  first 
perceptible  to  the  fauces  terracy  or  altum  mare,  the  fishings  within  which  were,  at  one 
period,  exclusively  under  the  protection  of  the  law,  and  long  afterwards  continued  to  be 
appropriated  to  the  crown,  or  susceptible  of  passing  to  its  grantees  only  by  a  special  and 
separate  conveyance. 

As  to  the  stake-nets  being  placed  on  the  banks  and  not  in  the  alveus  of  the  river,  it 
is  quite  plain  that,  according  to  the  meaning  of  the  word  waters,  already  explained,  it 
must  relate  to  a  state  of  high  water ;  and  so  it  appears  to  have  been  used  in  the  statutes. 

II.  As  to  the  statutes  being  in  desuetude^  that  argument  is  expressly  contradicted  by 
Ertik.  b.  ii.  tit.  6,  s.  15. 

In  support  of  these  arguments,  reference  was  made  further  to  Balf,  p.  545 ;  Fowd, 
i.  559. — 25th  February  1797,  Duke  of  Queensberry.— December  21,  1793,  and  July  4, 
1804,  Sir  James  Colquhoun  against  DiJce  of  Montrose. — January  26,  1802,  Earl  of 
Kinnoul  against  Hunter. 

III.  Lastly,  there  is  no  foundation  for  the  plea  of  want  of  interest.  The  preservar 
tion  of  the  breed  of  salmon  in  Scotland  was  an  object  of  great  public  concern ;  and  the 
benefit  of  the  community  was  undoubtedly  an  object  in  view  in  these  statutes.  Bat  as 
the  salmon  is  a  migratory  fish,  and  annually,  if  not  constantly,  in  a  state  of  transit, 
every  heritor  must  have  [643]  an  interest  in  preserving  the  breed  of  salmon  in  that 
river  where  he  has  a  grant  of  salmon-fishing ;  and  whatever  is  held  by  the  legislature  to 
do  the  breed  an  injury,  must  likewise  be  prejudicial  to  his  grant  Hence  it  follows, 
that  even  the  regulations  with  regard  to  close  time,  and  the  killing  of  red  fish,  or  fry, 
though  they  may  be  enforced  by  the  public  prosecutor,  may  also  be  enforced  by  every 
heritor  in  the  river  in  which  his  fishing  is  situated ;  and  that  there  is  a  clear  patri- 
monial interest  might  have  been  presumed  a  priori,  and  is  conclusively  established  by 
the  proof  which  has  been  led  ]  and  such  title  has  always  as  yet  been  sustained.— &L 
Dec.  No.  243,  p.  316.— 4th  July  1804,  Sir  J.  Colquhoun  against  Town  of  Dunbarton. 

The  Judges  were  nearly  unanimous  in  the  decision  of  the  case,  and  delivered  their 
opinions  at  great  length.  A  copy  of  the  speeches  is  bound  up  with  the  Session  Papers 
in  the  Advocates  Library.  The  interlocutor  of  Court  was  (7th  March  1812),  "Sustain 
the  title  of  the  pursuers  to  insist  in  this  action,  for  having  such  yairs,  stake-nets,  and 
other  machinery  of  the  same  nature  removed,  as  have  been  placed  within  tbe  high 
water  mark  for  the  purpose  of  catching  salmon,  or  other  fishes,  opposite  to  huKk 
bounded  by  the  river,  frith,  or  water  of  Tay,  on  those  sides  or  parts  where  9uch  yau^ 
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stake-nets,  or  other  machinery  are  placed,  and  as  far  down  as  Dramly  sands,  without 
prejudice  to  the  rights  of  such  of  the  defenders  as  have  fishings  in  the  sea ;  repel  the 
defences ;  and  find  and  declare  that  the  defenders  have  no  right  hy  themselves,  or  others 
employed  hy  them,  to  erect  or  use  yairs,  stake-nets,  or  other  machinery  of  the  same 
nature,  for  the  purpose  of  catching  salmon,  or  other  fishes,  within  the  aforesaid  hounds ; 
decern  and  ordain  the  defenders  to  desist  and  cease  from  using  the  yairs  or  stake-nets, 
and  other  machinery  complained  of,  and  to  demolish  and  remove  the  same ;  and  pro- 
hibit and  interdict  them  from  erecting  or  using  in  future  the  machinery  aforesaid,  or 
other  machinery  of  the  same  nature,  for  the  purpose  of  catching  salmon  or  other  fishes, 
within  the  said  bounds,  and  decern  accordingly ;  find  the  defenders  liable  in  damages 
and  expenses  to  the  pursuers.''     [For  opinion  see  Buchan's  Keports,  254.] 

[Aflarmed,  6  Dow  282,  3  S.K.R.  (H.L.)  384;  c/  25  and  26  Vict.,  c.  97,  s.  6  (1). ; 
Gray  v.  Syme,  13  S.  1090 ;  Hay  v.  Magistrates  of  Perth,  24  D.  241,  1  M.  (H.L.)  44, 
47 ;  Maxwell  v.  Lamont^  6  F.  256.] 
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William  Lowrie,  Pursuer. — J.  S.  More  et  Wilson. 

William  Drysdale,  Defender. — J.  Dickson, 

Servitude, — A  tradesman  living  in  a  court,  or  eul  de  sae^  is  not  entitled  to  put  up  his 
sign-board  on  the  wall  of  the  tenement  fronting  the  street 

William  Lowrie,  toolmaker,  lived  in  a  court,  or  eul  de  sac,  in  Potterrow.  He  had 
placed  his  sign-board,  indicative  of  his  profession  and  place  oif  residence,  on  the  front 
tenement  William  Drysdale,  the  proprietor  of  the  front  tenement,  took  down  the  sign. 
Lowrie  replaced  it,  and  presented  a  bill  of  suspension  and  interdict^  craving  that  Drysdale 
should  be  prohibited  from  meddling  with  his  sign-board  in  future. 

The  bill  was  refused. 

Lowrie  petitioned,  and  maintained, — 

That  he  had  a  right  to  place  his  sign-board  on  the  front  wall  of  the  [557]  arch, 
which  he  contended  was  common  to  all  the  inhabitants  of  the  court  for  that  purpose ; 
and  he  cited  as  authorities  the  cases  of  Murdoch  against  Dunbar,  27th  February  1783, 
and  Davidson  against  Munro,  in  1808. 

Drysdale,  on  the  other  hand,  maintained, — 

That  he  held  his  property  free  from  any  servitude  of  the  kind,  and  that  he  was  not 
obliged  to  have  the  whole  front  wall  of  his  house  patched  with  the  sign-boards  of  all  the 
people  living  in  the  court  or  alley. 

On  advising  the  petition,  with  answers,  the  petition  was  refused. 

On  advising  a  reclaiming  petition,  it  was  observed  from  the  Bench,  That  if  this 
person  had  the  liberty  now  claimed,  the  same  must  be  given  to  all  the  inhabitants  of  the 
court ;  and  thus  the  whole  front  property  would  be  covered  with  sign-boards,  which  a 
proprietor  was  not  obliged  to  submit  to. 

The  petition  was  refused. 
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Adam  Kankinb,  Merchant  in  Dumfries,  Pursuer. — T,  H.  Miller. 

John  Murray,  Junior,  Merchant  in  New  Galloway,  and  James  Mtjib, 

Innkeeper  there,  Defenders. — J,  A.  Murray, 

Letter  of  Credit, — ^What,  in  the  language  of  merchants,  is  understood  to  be  a  letter  of 
credit 

Li  the  heginning  of  summer  1807,  David  Shannon,  a  native  of  New  Galloway,  came 
to  Dumfries  with  the  intention  of  opening  shop  for  the  sale  of  spirits.  He  applied  to 
Adam  Bankine,  a  spirit-dealer  in  that  town  for  a  small  quantity  of  spirits  to  begin  hi; 
tiade^  and  delivered  to  him  &n  open  letter  in  the  following  terms ; — ' 
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"  New  Ocdloway,  20th  April  1807. 
"  Dbab  Sib, 
*'  David  Shannon  has  taken  a  house  in  Dumfries^  and  intends  openii)g  for  a  sale  (tf 
spirits  and  ale  at  the  term.     The  lad  has  always  hehaved  himself  with  propriety  hitherto, 
and  I  doubt  not  will  give  satisfaction  in  any  transactions  he  may  have  with  you.    We 
are,  dear  sir,  your  obedient  servants, 

(Addressed  at  the  bottom)      )  (Signed)     "  John  Mubeiay,  jan. 

Mr.  Adam  Bankinb,  Dumfries.  /  "  James  Muik" 

Mr.  Eankine  furnished  Shannon  with  spirits  to  the  amount  of  L.20  at  the  lunial 
credit.  When  payment  became  due,  Shannon  stated  that  he  could  not  pay  at  that  time, 
but  offered  his  bill  for  the  amount  at  three  months.  Kankine  accepted  of  this  bill ;  bat 
never  communicated  to  Messrs.  Murray  and  Muir  either  that  he  had  furnished  goods  to 
Shannon,  or  of  the  mode  of  payment  he  had  accepted  of. 

Shannon  in  a  very  short  time  became  bankrupt ;  and,  having  made  away  with  his 
effects,  fled  the  country.  After  a  vain  attempt  to  discover  any  funds  belonging  to  him, 
Bankine  brought  an  action  against  Messrs.  Murray  and  Muir  for  the  sum  due  to  him  by 
Shannon,  on  the  ground  that  the  letter  delivered  from  them  to  Eankine  was  a  proper 
letter  of  credit,  on  the  faith  of  which  he  had  trusted  Shannon  with  goods  to  the  amount 
as  now  sued  for. 

[663]  The  defence  was,  that  the  letter  was  a  mere  one  of  introduction,  and  not  sach 
as  fixed  upon  them  any  obligation  to  guarantee  their  dealings. 

The  Lord  Ordinary  pronounced  this  interlocutor : — '*  Decerns  against  David  Shannon, 
for  whom  no  appearance  is  made,  in  terms  of  the  libel ;  and  having  heard  parties'  pro- 
curators as  to  the  defenders  John  Murray  and  James  Muir,  finds  that  the  letter  under 
their  hands  is  not  only  a  letter  of  introduction,  but  a  proper  letter  of  credit :  repels 
their  defences,  and  decerns  against  them  also  in  terms  of  the  libel." 

The  case  was  submitted  for  the  judgment  of  the  Court  in  a  petition  and  answers. 

Murray  and  Muir  pleaded, — 

In  mutual  contracts  there  is  always  some  ground  for  inferring  an  obligation  upon 
both  parties.  But  where  it  is  attempted  to  make  a  person  responsible  for  a  debt  with 
which  he  otherwise  has  nothing  to  do,  the  obligation  must  be  clear.  The  style  of  letters 
of  credit  is  perfectly  known.  In  these  there  is  either  a  direct  mandate,  or  an  obligation 
of  responsibility.  Stair,  Swing  against  Burnet,  9th  January  1681. — Forbes  on  Bills  of 
Exchange,  p.  11,  where  the  distinction  between  the  different  kinds  of  letters  of  credit  is 
clearly  laid  down.  Elliot  against  Home  of  Kaimes,  26th  July  1705. — Goodlet,  16th 
February  1743. — Mansfield  against  Weir,  9th  June  1749. — KUk,  Hamilton  against 
Carlisle,  13th  June  1769. — ^Paisley  against  Battray,  13th  January  1779.  Bankton,  vol 
i.  p.  367. 

Since  the  year  1790  a  difference  of  interpretation  has  been  given  to  such  letten. 
This  difference  is  said  to  be  founded  on  a  change  of  ideas  in  the  mercantile  world,  which 
has  introduced  a  more  loose,  and  less  precise  phraseology.  But  still  the  same  rale 
remains,  that  an  obligation  is  not  to  be  imposed  on  any  person  beyond  the  fair  meaning, 
intention,  and  understanding  of  the  party  who  grants  the  letter.  Thus  there  are  only 
two  grounds  on  which  the  writer  of  such  a  letter  is  liable ;  1.  On  the  express  mandate 
contained  in  it ;  or,  2.  When  there  is  none  such,  but  a  false  representation  of  the  person 
he,  by  the  letter,  means  to  introduce.  One  or  other  of  these  peculiarities  runs  through 
the  whole  authorities  quoted  by  the  pursuer.  Chrichton,  Bell,  Strahan,  and  Co.  against 
Jack,  30th  June  1797. — Farquhar  Gray  against  Cunninghams  Corbet,  27th  lebmxj 
1794. — Handasyde  against  Waddell,  17th  November  1804.  The  letter  now  sued  on  is 
quite  different  from  a  letter  of  credit,  such  as  has  been  recognised  by  the  Court  It 
bears  no  mandate  to  furnish, — it  bears  no  obligation  to  pay, — and  no  proof  has  been 
afforded  that  any  false  representation  of  character  was  given. 

But  if  the  law  of  obligations  is  to  depend  on  any  change  in  mercantile  langnagei 
it  is  material  to  observe  here  the  understanding  which  the  pursuer  had  of  the  meaning 
of  the  letter.  It  is  plain  he  did  not  consider  it  as  a  letter  of  credit  He  furnished  the 
goods  without  any  information  given  to  the  defenders ;  and  when  the  day  of  payment 
came,  he  [564]  took  Shannon's  bill  without  intimation  to  them,  just  as  if  he  held 
Shannon  alone  liable. 

Bankine  argued, — 
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The  question  here  is  not  with  regard  to  the  most  proper  and  correct  form  of  a  letter 
of  credit ;  but  the  question  is,  whether  the  letter  sued  on  is  such  as  the  decisions  of 
this  Court  have  marked  as  a  letter  of  credit,  by  which  the  country  are  entitled  to  look 
to  it,  as  giving  that  security,  in  a  legal  point  of  view,  which  is  attributed  to  a  letter  of 
guarantee.  In  those  decisions  words  far  less  obligatory  than  what  are  used  here  have 
been  held  to  infer  responsibility.     Philps  against  Melville,  21st  February  1809. 

But,  in  giving  the  fair  legal  construction  to  such  a  letter,  the  occasion  and  cause  of 
its  being  granted,  together  with  all  the  circumstances  attending  it,  must  be  taken  into 
account.  The  object  undoubtedly  of  Shannon  was  to  get  goods  on  credit.  The  object 
of  the  defenders  in  writing  this  letter  must  have  been  to  assist  this  object.  If  it  was 
not  for  this,  it  was  for  nothing.  It  could  not  be  a  letter  of  mere  introduction,  or,  as  the 
defenders  would  have  it,  a  simple  testimonial  of  character.  It  is  written  to  a  dealer 
in  favour  of  a  dealer,  to  further  an  avowed  purpose.  It  is  directed  to  one  individual 
who  alone  is  to  be  influenced  by  it ;  and  it  is  intimately  connected  with  the  transaction 
which  it  is  meant  to  open  a  way  for,  in  the  person  of  him  to  whom  it  is  presented. 

In  this  situation,  what  possible  meaning  can  be  attached  to  it,  when  it  talks  of 
punctuality  or  "  satisfaction  in  transactions,"  but  that  the  granter  of  it,  means  to  guarantee 
the  security  of  the  person  who  is  to  be  a  party  in  the  transaction,  which  it  is  the  object 
of  the  letter  to  introduce  ? 

But,  besides,  there  is,  in  the  responsibility  incurred  by  such  a  letter,  an  extention 
to  be  made  between  information  thus  volunteered,  and  what  is  solicited.  In  the  former 
case,  a  much  stricter  responsibility  attaches  than  in  the  latter.  And  here  it  does  not 
signify  whether  there  be  any  personal  interest,  or  any  advantage  to  be  derived  by  the 
granter  of  the  letter  in  the  transaction  it  is  meant  to  introduce.  The  only  question  is, 
Has  the  person,  to  whom  such  a  letter  is  voluntarily  presented,  a  right  to  consider 
himself  entitled  to  act  upon  it  ?  Now,  when  a  person  comes  voluntarily  forward,  and 
states  that  the  person  in  whose  favour  the  letter  is  granted  will,  "  he  doubts  not,  give 
satisfaction  "  in  that  transaction  to  which  the  letter  opens  the  way,  he  can  mean  nothing 
but  that  he  vouches  for  the  credit  of  the  person  he  introduces,  and  that  he  guarantees 
the  safety  of  him  who  is  to  transact  with  him. 

But,  in  the  other  case,  the  rule  is  quite  different.  He  who  applies  for  the  informa- 
tion may  act  upon  it  or  not ;  and  if  no  fraud  is  made  out^  there  can  be  no  responsi- 
bility incurred  by  the  simple  answer  to  a  question,  the  object  of  which  he  is  not 
obhged  to  know. 

The  Court  were  much  divided  in  opinion  upon  the  legal  import  of  the  letter. 

[565]  Lords  ArmaddLe.  Craig^  BcUmuto,  and  Succoth^  thought  that  it  was  merely  a 
letter  of  introduction,  and  inferred  no  responsibility  on  the  defenders. 

The  Lord  President  Blair  and  Zjord  Hermand  were  of  a  different  opinion. 

Lord  President  said, — This  is  a  case  of  some  difficulty,  and  I  have  altered  my 
opinion  upon  it  again  and  again.  The  question  is,  Whether  this  letter,  in  mercantile 
practice,  is  a  letter  of  credit  to  a  certain  extent,  or  nothing  at  all  ?  Now,  had  the  letter 
stopped  half  way,  it  woald  have  been  nothing  but  a  simple  letter  of  introduction.  But 
it  goes  on  to  speak  of  satisfaction  in  transactions,  &c.  and  (it  is  to  be  observed)  it  is  a 
letter  addressed  to  a  dealer  in  favour  of  a  dealer.  Now  the  words  '*  give  satisfaction," 
just  amount,  in  mercantile  language,  to  a  guarantee  that  he  will  pay  his  debts,  and  just 
means  that  the  dealer  may  transact  safely  with  him.  One  difficulty  is.  Where  is  this 
to  stop  ?  But  it  appears  to  me  that  this  guarantee  only  applies  to  the  first  transaction 
under  the  letter,  the  object  of  which  transaction  was  to  enable  Shannon  to  open  his 
shop  for  business.  There  is  here,  then,  reason  to  suppose  that  Rankine's  inducement 
to  give  Shannon  goods  was  from  this  letter.  If  Bankine  indeed  had  applied  to  these 
gentlemen,  and  asked  their  opinion  of  this  young  man,  they  would  not  have  been  liable 
on  such  a  letter.  But  the  case  is  very  different  where  a  man  comes  voluntarily  forward, 
and  gives  his  letter  where  his  interference  was  not  in  any  way  called  for. 

Lord  Hermand  went  on  the  last  ground  mentioned  by  the  Z^ord  President;  and 
also,  that  the  furnishings  were  made  in  that  line  of  trade  to  which  the  introduction  or 
recommendation  in  the  letter  applied. 

The  Court  (15th  January  1811)  altered  the  Lord  Ordinary's  interlocutor  with 
expencea. 

In  a  reclaiming  petitiqn,  Eankine,  besides  stating  his  former  arguments,  alleged  that 
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fche  infonuation  which  Messrs.  Murray  and  Muir  had  glyen  him  in  regard  to  Shannon 
was  false,  and  that  they  were  fallj  aware  at  the  time  that  it  was  so. 

In  consequence,  a  condescendence  was  ordered.  In  that  condescendence  the  iacts 
inferring  fraud  were  not  thought  sufficiently  specific  as  to  be  remitted  to  proof,  and 
accordingly  no  proof  was  allowed. 

On  advising  the  reclaiming  petition  with  answers,  and  the  condescendence,  "the 
Court  (15th  November  1811)  altered  their  former  interlocutor,  repelled  the  defencea, 
and  decerned." 

Lord  Eermand  still  thought  that  the  letter  was  a  letter  of  credit,  and  went  on  ^ 
unsolicited  testimony  which  the  defenders  gave ;  which,  if  they  did  not  wish  and  mean 
should  have  the  effect  of  getting  credit  for  Shannon,  had  no  meaning  at  alL 

[566]  Lord  Armadale  thought  there  was  much  in  the  opinion  of  Lord  Hermandy 
and  altered  his  former  opinion. 

Lords  Craig  and  Balmuto  still  thought  it  was  merely  a  letter  of  introduction. 
iMrd  President  Hope  said, — The  practice  of  merchants  in  the  expressions  used  in 
such  letters  has  certainly  been  very  loose  and  unguarded ;  and  I  could  have  wished  that 
they  had  kept  more  to  grammatical  and  intelligible  language.  But  as  the  law  staodB, 
from  the  decisions  of  the  Court,  and  from  the  terms  in  which  the  letter  is  conceived,  I 
think  this  is  a  letter  of  guarantee  as  much  as  any  I  ever  saw.  The  letter  in  the  case  of 
Jack  was  exactly  the  same.  The  letter  in  the  cajse  of  Corbet  and  Gray  was  mnch 
weaker ;  and  that  in  the  case  of  Waddell  was  even  less.  Yet  all  these  were  held  by 
the  Court  to  infer  responsibility  on  the  writers  of  them.  If  these  gentlemen  here  did 
not  wish  Eankine  to  give  credit  to  Shannon,  they  meant  nothing. 

On  advising  a  second  reclaiming  petition  for  Messrs.  Muir  and  Murray,  with 
answers,  the  Court  (15th  May  1812)  "adhered." 

Lord  Balgray  thought  the  letter  both  a  letter  of  credit  and  a  letter  of  introduction. 
It  first  recommends,  and  then  it  guarantees. 

Lord  Succoth  said, — My  opinion  is,  that  this  is  not  a  proper  letter  of  credit ;  and  to 
give  effect  to  it  as  such  would  be  going  farther  than  the  Coart  have  hitherto  done  in 
the  cases  quoted  as  authorities  here.  To  make  it  a  letter  of  credit,  it  should  be  expressed 
in  clear  and  explicit  terms,  because  it  goes  to  bind  the  grantor  for  years  to  come,  and  in 
a  multiplicity  of  transactions.  I  can  very  well  conceive  that  if  the  letter  here  had 
stopped  short  at  the  first  paragraph,  it  might  have  subjected  the  grantors  to  pay,  if  fraud 
or  false  representation  had  been  alleged,  but  not  otherwise.  As  to  the  last  pert  of  the 
letter,  it  is  said  that  the  words  used  amount  to  a  guarantee  of  the  transactions  between 
the  parties.  If  I  can  understand  language  at  all,  the  last  part  of  the  letter  is  of  the 
same  nature  as  the  first  part  of  it.  It  amounts  merely  to  an  attestation  of  the  character 
of  Shannon,  but  goes  no  farther.  It  is  said  that  the  decisions  of  this  Court  have  a 
tendency  to  support  the  interpretation  of  this  being  a  letter  of  credit  But  I  am  clear 
that  these  cases  do  not  apply.  In  Farqubar  Gray's  case  the  letter  was  not  so  strong; 
but  then  the  person  in  whose  favour  it  was  granted  was  under  diligence  at  the  time; 
and  the  person  recommending  him  was  perfectly  well  acquainted  with  that  circumstance, 
and  so  was  rightly  subjected.  In  the  case  of  Chrichton  and  Jack  there  was  no  fraud, 
but  the  letter  was  different.  In  that  case  it  was  a  special  guarantee  of  the  order  given. 
In  the  case  of  Melville  the  words  used  were  an  express  guarantee.  I  have  only 
farther  to  say,  that  this  pursuer  himself  seems  not  to  have  thought  that  he  had  any 
person  bound  but  Shannon.  He  proceeds  with  diligences  against  him  without  informing 
these  persons,  whom  he  now  pretends  to  say  were  bound  to  him,  of  the  situation  in 
which  he  stood,  or  of  those  transactions  he  had  had  with  Shannon,  for  which  he  was  to 
hold  tViem  responsible. 

[567]  Lord  Eermand, — I  formed  a  very  early  opinion  in  this  case.  I  hold  the 
first  part  of  the  letter  just  a  piece  of  information,  but  the  last  part  is  the  material  part 
Satisfaction  has  indeed  many  significations  in  our  language.  But  in  mercantile  language, 
it  has  only  one,  viz.  a  guarantee  of  credit  in  the  buyer,  and  a  safety  in  the  seller.  I 
hold,  too,  that  there  is  a  strong  distinction  between  the  obligation  of  one  who  gives  an 
opinion  of  character  when  asked  for  it,  and  one  who  volunteers  it  for  a  particokr 
purpose. 

Lord  OxUiee, — I  wish  our  predecessors  had  drawn  a  more  direct  and  distinct  line 
between  letters  of  credit  and  letters  of  mere  introduction.  But  as  it  is,  we  most  go  in 
the  way  that  the  decisions  point  out.     Now  I  think,  according  to  the  decisions  of  the 
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Court)  diat  Uus  is  a  letter  of  credit  It  is  not  indeed  a  general  letter  of  credit^  and  I 
would  not  have  given  effect  to  it  as  such.  Bat  look  to  the  letter  itself,  and  see  what  it 
is.  It  is  addressed  to  a  spirit  dealer  in  &vour  of  another,  avowedly  going  to  set  up  in 
that  line  of  trade ;  and  if  anything  was  meant  by  it  at  all,  it  was  for  the  purpose  of 
giving  Kankine  a  guarantee  of  his  transactions  with  Shannon  under  that  letter. 

Lord  PrenderU  was  of  the  same  opinion,  and  on  the  same  grounds. 

Lard  Graig  thought  it  merely  a  letter  of  recommendation. 


No.  169.        F.C.  N.S.  11.  568.     19  May  1812.     2nd  Div.—Lord  Newton. 

Sir  Hugh  Munro  of  Foulis,  Bart.,  Pursuer. — Clerk  et  Cranstouiu 
Duncan  Munbo  and  Others,  Defender. — SoL-Gen,  Mbnypenny, 

Fregertptioriy  Stai,  1617,  c,  12. — I.  Heirs  are  entitled  to  found  a  prescriptive  title  upon 
instruments  of  sasine,  one  or  more  continued  and  standing  together,  without  producing 
tiieir  charter,  though  there  be  a  charter  extant. 

IL  A  right  of  reversion  engrossed  in  a  charter,  and  referred  to  in  the  sasines,  but  not 
engrossed  therein,  is  not  sufficient  to  elide  the  negative  prescription. 

In  1649,  Sir  Bobert  Munro  obtained  a  charter  from  the  Crown  of  the  lands  and 
barony  of  Fowlis,  comprehending  the  lands  of  Contulich. 

A  few  years  afterwards.  Sir  Bobert  conveyed  to  his  second  son  the  superiority  of 
these  lands  of  Contulich.  A  Crown-charter  followed  in  favour  of  Ceorge  Munro,  upon 
which  he  was  infeft  on  the  24th  of  June  1708 ;  and  he  exercised  his  franchise  from 
that  period  till  his  death  in  1764. 

[668]  In  Sir  Bobert's  disposition  to  his  son  there  is  a  clause,  by  which  it  is  declared, 
"  That  the  foresaid  lands  of  Contulich  shall  be  redeemable  by  me  and  my  foresaids  at 
any  term  of  Whitsunday  hereafter  following,  for  payment  or  consignation  of  the  sum  of 
1000  merks  Scots  money,**  &c. 

In  the  charter  upon  this  disposition,  the  lands  of  Contulich  are  conveyed  expressly 
to  George  Munro  and  his  heirs-male  and  assignees,  "  sub  reversions  moda  postea  script." 
The  quffiquidem  clause  bears,  that  the  lauds  formerly  belonged  to  Sir  Biobert  Munro, 
and  were  "  redemabiliter  semper  et  sub  reversions  per  diet,  dominum  Bobertum  Munro, 
ejuaque  hssredes  et  successores  a  diet.  Georgio  Munro,  ejusque  predict,  modo  et  cum 
premonitione  in  dick  contractu  spectat  hie  tenen.  ut  repetit  brevitatis  causa."  The 
terms  of  the  redemption  are  no  otherwise  mentioned  in  the  charter. 

On  the  death  of  George  Munro,  his  son  John  Munro  of  Culeaim  made  up  titles  as 
heir  to  him  in  the  lands  of  Contulich  by  special  service,  and  was  infeft  upon  a  precept 
from  Chancery  on  the  15th  of  February  1765.  The  retour,  precept,  and  instrument  of 
sasine  refer  to  the  charter  1708  as  follows :  *'  £t  quod  secundum  cartam  sub  sigillo,  per 
unionts  tractatum  custodiend.  et  in  Scotia  vice  et  loco  magni  sigilli  ejusd.  utend.  ordinat. 
ooncess.  per  quondam  Annam  Beginam  beatse  memorie,  in  favorem  diet.  Georgii  Munro, 
patris  Joannis  Munro,  nunc  de  Culeaim,  inibi  designat  Georgium  Munro  de  Culeaim, 
filii  legitimi  natu  secundi  domini  Boberti  Munro  de  Fowlis,  baroneti,  nunc  demortui  et 
haredum  masculomm  et  assignatorum,  ejus  de  data,  Junii  anno  milessimo 

septingentesimo  octavo." 

John  Munro  was  succeeded  by  his  son  George  Munro,  who  served  heir  in  special  to 
his  father  in  the  same  lands  upon  the  14th  of  April  1767,  and  obtained  a  precept  from 
Chancery,  upon  which  he  was  infeft  These  titles  were  made  up  in  the  same  terms  as 
his  father's. 

In  1775,  Greorge  Munro  executed  a  disposition  of  the  lands  of  Contulich  and  others, 
in  favour  of  himself,  his  heirs,  and  assignees,  containing  a  procuratory  of  resignation ; 
and  in  this  disposition  reference  to  the  charter  1708  was  for  the  first  time  omitted. 

After  the  death  of  George  Munro,  his  brother  Duncan,  the  defender,  expede  a 
general  service  to  him,  by  which  he  connected  himself  with  the  procuratory  in  his 
brother's  disposition  in  1775 ;  and  having  expede  a  charter  of  resignation,  he  was  infeft. 
In  thia  charter  and  infeftment  the  right  to  the  lands  of  Contulich  bears  to  be  absolute 
and  irredeemable.    The  defender  afterwards  passed  a  Crown  charter  of  the  lands  of 
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Contalich  upon  his  own  resignation,  upon  which  be  was  infeft ;  and  some  time  after- 
wards Mr.  Munro  conveyed  this  superiority  to  Sir  Hector  Munro  of  Novar. 

The  pursuer,  as  grandson  and  heir  of  investiture  of  Sir  Harry,  the  son  of  Sir  Robert^ 
the  original  disponer,  brought  an  action,  concluding  that  the  defenders  should  exhibit 
their  titles  to  the  lands  of  Gontulich,  and  that  the  same  should  be  reduced,  as  ineon- 
sistent  with  the  disposition  by  Sir  Eobert  Munro  to  George  Munro,  on  which  they  are 
founded.  The  summons  further  concluded,  that  it  should  be  found  and  dedared  that 
the  lands  are  redeemable,  upon  the  pursuers  making  payment  of  [570]  1000  merka 
Scots,  being  the  redemption  fixed  by  the  said  disposition ;  and  that  the  defender  shoold 
be  decerned  to  convey  on  receipt  of  that  sum. 

The  defence  was,  that  the  lands  had  been  possessed  for  more  than  40  yeais  on 
irredeemable  titles. 

Lord  Newton  reported  the  case  to  the  Court  on  informations. 

Argument  for  the  pursuer. 

I.  The  statute  1617  permits  parties  to  plead  the  positive  prescription  on  production 
of  instruments  of  saaine,  one  or  more,  continued  and  standing  together  for  the  space  of 
40  years,  provided  there  be  no  charter  extant.  But  where  the  charter  is  extant^  it  is 
absolutely  necessary  to  produce  it.  In  the  case  of  a  singular  successor,  he  must  produce 
his  charter,  that  it  may  be  seen  what  were  the  conditions  of  his  grant ;  but  an  heir 
possessing  on  renewals  of  investiture,  is  presumed  to  have  had  sufficient  original  right, 
and  he  is  also  presumed  to  possess  simply  and  absolutely,  if  nothing  to  the  contrary 
appears.  But  though  these  things  will  be  presumed  in  his  favour  when  the  origin^ 
charter  is  lost,  it  is  an  invariable  rule  of  law  that  all  presumptions  must  yield  to  troth; 
and  when  the  means  of  discovering  the  truth  are  in  his  power,  from  the  charter  being 
in  existence,  he  is  under  the  necessity  of  producing  it ;  and  more  especially  in  a  case 
like  the  present^  where  the  property  was  possessed,  till  within  the  years  of  prescriptioo, 
on  titles  which  uniformly  bore  reference  to  the  charter. 

II.  It  is  by  no  means  necessary  that  rights  of  reversion  should  be  engrossed  at  length 
in  grcemio  of  the  infef tment ;  it  is  perfectly  sufficient  that  there  should  be  such  an 
express  reference  to  any  such  as  may  put  the  possessor  of  the  lands  on  his  guard  that  he 
has  only  a  redeemable  right. — Drum  against  Coltness  and  Lady  Gooters,  1684.    Hare 

Argument  for  the  defenders. 

I.  The  construction  which  the  pursuer  puts  upon  the  statute  1617,  is  contradicted 
by  every  authority  in  the  law  of  Scotland.  Heirs  are  only  bound  to  produce  then 
infef tmento ;  Mackenzie,  p.  371,— Stair,  ii.  12,  20.— iv.  36,  lb,— Bank.  ii.  12,  2.—^^ 
iii.  7,  4. — Stair,  Gossford;  15th  February  1671,  Earl  of  Argyle  against  Lord  Mac- 
naughton. — 9th  November  1739,  Purdie  against  Lord  Torphichen. — 6th  December 
1770,  Bruce  against  Bruce  Carstairs. — 7th  February  1766,  Miller  against  Dickson. 

II.  There  was  no  separate  right  of  reversion  taken  in  this  case,  nor  registered  in  the 
Clerk  Eegister's  book.  The  infef tments  for  the  last  40  years  have  not  mentioned  it  at 
all :  And  before  that  time  they  merely  refer  to  the  charter.  The  charter  itself  says  that 
the  lands  are  given  sub  revereione,  but  says  nothing  of  the  terms  on  which  the  reversion 
was  to  take  place;  and  in  the  clause  granting  infeftment  no  notice  of  it  whatever 
[571]  is  taken ;  so  that  it  is  plainly  insufficient  to  prevent  the  negative  prescription.— 
Stat  1617,  c.  12,— JErak.  ii.  3,  51.— 20th  June  1739,  Creditors  of  Brughton.— 2l8t 
February  1765,  Stenhouse. — 19Lh  June  1780,  Allan. 

Lord  Grillies  said, — This  is  a  case  of  very  general  importance  in  law,  but  it  is  not 
one  of  any  difficulty.  There  are  three  defences ;  the  two  principal  ones  are  the  positive 
and  negative  prescription,  and  it  appears  to  me  that  they  are  both  well  founded.  This 
is  a  question  in  which  a  party  produces  services  and  retours  for  more  than  40  years, 
during  all  which  time  he  has  possessed  in  fee  simple.  It  is  said  that  in  the  charter 
there  is  a  right  of  redemption,  and  that  the  purchaser  is  entitled  to  insist  upon  that 
right.  In  support  of  that  plea,  it  is  said  that  the  Act  1617  provides,  that  it  is  oslj 
where  the  charter  is  not  extant  that  the  sasines  are  sufficient.  It  appears  to  me  that  the 
answer  made  to  that  plea  is  a  good  one. — I  think  the  defender  fully  warranted,  by  the 
argument  which  he  uses,  to  say,  that  where  the  question  is  with  the  heirs^  it  is  enough 
to  produce  the  infef  tments,  and  not  the  charter,  even  where  the  charter  exists.  The 
argument  in  support  of  that  doctrine  is  conclusive,  that  if  the  charter  were  produced, 
and  were  found  to  be  null  and  void,  it  would  not  deprive  the  party  of  his  prescriptive 


F.e.  ma,  K J.  n  siti  roqh  Mmmo  t?.  MDtmo,  &o.  569 

tide.  That  argament  is  supported  by  various  decisions,  where  it  was  made  out  that 
the  charter  was  good  for  nothing,  and  it  was  found  to  be  of  no  consequence.  As  that 
doctrine  is  agreeable  to  the  decisions  of  the  Court,  so  I  also  think  it  is  founded  in 
obTious  expediency.  In  some  cases,  estates  have  descended  and  been  possessed  by  heirs 
on  universal  titles,  perhaps  for  two  or  three  centuries.  And  if  the  pursuer's  argument 
were  well  founded,  then,  even  in  these  cases,  a  party  might  come  forward  and  insist  for 
production  of  the  original  charter,  on  which  it  might  in  many  cases  appear  that  there 
was  no  good  right  I  conceive  that  where  an  heir  makes  up  his  titles  by  infeftment,  it 
is  a  complete  investiture ;  and  it  is  enough  for  him  to  say  that  he  and  his  ancestors  have 
possessed  in  virtue  of  infeftments  during  the  long  prescription. 

But  even  if  there  were  any  doubt  as  to  the  positive  prescriptioD,  there  can  be  none 
at  all  as  to  negative.  No  right  of  reversion  is  good  unless  it  is  registered  or  incorporated 
in  the  titles.  But  here  there  is  neither  the  one  nor  the  other.  I  am  for  sustaining  the 
defences  generally.     I  have  no  doubt  on  any  of  the  points. 

The  majority  of  the  Court  concurred  in  this  reasoning ;  and  (3d  March  1812)  sus- 
tained the  defences. 

A  reclaiming  petition  was  presented,  when  Lord  Meadotobank  said, — I  own  that  I 
did  not  at  first  feel  confident  on  the  first  ground,  as  to  the  heir's  right  to  withhold  the 
charter  where  it  is  extant.  At  first  view,  the  argument  would  rather  seem  to  be  in 
fovour  of  the  petitioner ;  but,  on  the  whole,  it  is  safer  to  hold  even  there  that  the  party 
whose  title  is  challenged  has  a  right  to  chuse  his  own  defence,  and  may  either  produce 
or  withhold  his  char^  [572]  -ter  or  not  as  he  pleases.  He  produced  what  the  law  held  to 
be  an  exclusive  title,  and  he  is  the  judge  whether  he  will  produce  any  farther  title  or 
not ;  and,  qiuxMd  all  the  world,  the  charter  is  to  be  held  as  not  extant  if  he  does  not  chuse 
to  found  upon  it.  That  is  the  safer  construction  of  the  Act  of  Parliament,  and  is  con- 
sistent with  the  general  meaning  of  the  judges  who  introduced  the  doctrine  of  exclusive 
titles.  That  is  the  doctrine  of  the  law ;  and  it  has  been  productive  of  immense  tran- 
quillity ;  and  I  think  we  would  strike  at  the  root  of  the  doctrine  of  exclusive  title,  if  we 
were  to  go  back  and  force  parties  to  produce  their  charters,  perhaps  at  the  distance  of 
centuries.  Though  the  words  of  the  statute  might  sanction  a  different  construction,  I 
am  satisfied  that  this  is  the  sound  and  salutary  view.  I  am  therefore  friendly  to  tJie 
interlocQtor,  even  on  that  view  of  the  case ;  but  I  don't  see  a  shadow  of  doubt  on  the 
other.  No  reversion  can  be  said  to  be  incorporated  in  a  sasine,  unless  the  import  of  it 
18  clearly  expressed  in  it  One  is  not  bound  to  go  and  search  for  papers  not  upon  record. 
I  hold  it  to  be  quite  clear,  that  it  is  not  in  the  sense  of  the  statute  incorporated  in  the 
instrument  of  sasine,  and  therefore  that  it  is  good  for  nothing. 

The  Court  (19th  May  1812)  adhered. 

[Cf.  Frcuer  v.  Lard  Lovat,  25  R.  616.] 


No.  170.        F.C.  N.S.  II.  572.     19  May  1812.     1st  Div.— Lord  Balmuto. 

John  Eoutlkdge,  Pursuer. — Bean  of  Faculty  Boss,  B.  Cathcart,  et   Wm,  JErskine. 

William  Thomas  Carruthkrs  and  his  Guardians,  Defenders. — J.  Clerk,  Oillies, 

Cranstoun,  et  Moncrieff. 

LegtHmacy. — What  is  sufficient  to  give  a  child  a  status  of  legitimacy. 

Prescription. — ^Instance  of  a  destination,  in  substance  an  entail,  lost  by  prescription. 

Provisions  to  heirs  and  Children — Discharge, — A  father,  in  his  marriage-contract,  took 
the  estate  to  the  heirs-male  of  the  marriage,  whom  failing,  to  the  heirs-male  of  any 
other  marriage,  whom  failing,  to  the  heirs-female  of  the  first  marriage,  &c.  The  first 
marriage  was  dissolved,  leaving  one  daughter.  She  was  found  entitled  to  transact 
with  her  father ;  and,  for  a  sum  of  money,  to  discharge  her  own  right,  and  that  of  her 
heirs  under  the  marriage-contract,  though  she  died  before  her  father ;  but  when  the 
discharge  was  granted  it  was  doubtful  whether  a  former  entail  was  not  then  a  sub- 
sisting deed  by  which  she  might  have  been  excluded. 

Prior  to  1708,  the  estate  of  Dormont  was  possessed  by  John  Carruthers  in  fee  simple, 


570  ROUTLEDGE   V.    CARRUTHERS,   &C.  F.C.  ISU^VXE 

and  without  having  made  up  any  titles.  [573]  In  that  year,  John  CarrntheES,  jimior, 
hifl  eldest  son,  intermarried  with  Mary  Bell,  the  eldest  daughter  of  William  Bell  of 
Winterhopehead.  In  the  contract  of  marriage,  John  Carruthers,  on  the  one  hand,  dis- 
poned his  estate  of  Dormont  '*  in  favour  of  his  son,  and  the  heira-male  to  be  procreate  of 
the  marriage ;  whom  failing,  to  the  heirs-male  of  his  body  of  any  other  marriage ;  whom 
failing,  to  the  heirs-female  of  the  marriage,  without  division ;  whom  failing,  to  the  heiB- 
female  of  his  body  of  any  other  marriage,  without  division ;  whom  all  filing,  to  the 
heirs-female  of  the  said  John  Carruthers  elder,  without  division."  And,  on  the  other 
hand,  William  Bell  disponed  '*  to  the  said  John  Carruthers  (younger)  in  life-rent^  and  to 
the  heirs-male  lawfully  procreate  betwixt  him  and  the  said  Mary  Bell  in  fee ;  whom 
failing  to  Mary  Bell  her  heirs  or  assignees  whatsomever,  the  lands  of  Winterhopehead," 
&c.  This  contract  was  in  the  form  of  an  entail,  having  its  conditions  and  stipnlatioos 
guarded  by  sufficient  prohibitory,  irritant,  and  resolutive  clauses. 

John  Carruthers,  jun.  died  in  the  year  1722,  and  was  succeeded  by  Francis,  hie  eldest 
son,  as  heir  of  provision  under  the  contract  of  marriage,  in  the  lands  which  belonged  to 
his  two  grandfathers,  John  Carruthers  and  William  Bell. 

In  1731,  Francis  Carruthers  intermarried  with  Margaret  Maxwell 

In  1735,  a  postnuptial  contract  was  entered  into  between  the  parties,  in  which  Frands 
Carruthers  resigned  his  lands  of  Dormont,  &c.  for  new  infeftment,  to  himself,  "  and  the 
heirs-male  lawfully  to  be  procreate  betwixt  him  and  the  said  Mrs.  Margaret  Maxwell  his 
spouse ;  which  failing,  the  heirs-male  of  the  said  Francis  Carruthers  his  body,  in  any  sab- 
sequent  marriage ;  which  failing,  the  heirs-female  to  be  procreate  betwixt  the  said 
spouses,  and  the  heirs-male  to  be  procreate  of  their  bodies,  the  eldest  daughter  or  heir- 
female,  and  the  heirs-male  descending  of  her,  always  excluding  the  rest,  and  succeeding 
without  division ;  which  all  failing,  the  said  Francis  Carruthers  his  heirs  and  his  assignees 
whatsoever."  There  was  afterwards  this  clause  :  ''  And  furthermore,  in  regard  the  said 
Francis  Carruthers  his  lands  and  estate  is  provided,  failing  heirs-male  of  this  marriage, 
to  the  said  Francis  Carruthers  his  heirs-male  in  any  subsequent  marriage,  whereby  the 
daughters  of  this  marriage  may  be  excluded  ;  therefore,  and  in  that  case,  that  the  daughters 
of  this  present  marriage  shall  be  excluded  from  the  said  estate  by  the  heirs-male  of  the 
said  Francis  Carruthers  his  body  in  any  subsequent  marriage,  the  said  Francis  binds  and 
obliges  him,  his  heirs  and  successors,  to  content  and  pay  to  the  daughters,  one  or  more, 
to  be  procreate  betwixt  him  and  the  said  Mrs.  Margaret  Maxwell,  the  sums  of  money 
following,  in  full  of  all  portion  natural,  legitim,  executry,  or  what  else  they  might  claim 
through  the  decease  of  the  said  Francis  Carruthers  and  Mrs.  Margaret  Maxwell,  viz.  If 
there  be  but  one  daughter,  the  sum  of  18,000  merks,  and  if  two  or  more,  the  sum  of 
20,000  merks  Scots  money,  to  be  divided  among  them,  as  the  said  Francis  Carrathera 
shall  think  fit ;  and  in  case  of  no  such  division  by  the  Mher,  to  be  divided  equally, 
after  a  prcecipuum  of  2000  merks  shall  be  set  apart  to  the  eldest  daughter,  and  [574]  that 
at  the  first  term  of  Whitsunday  or  Martinmas  after  their  respective  majorities  or  nuuiiages 
which  shall  first  happen,  with  10  per  cent,  of  liquidate  expences  in  case  of  failrie,  and 
annualrent  of  the  said  respective  portions,  so  long  as  the  samen  shall  remain  unpaid  after 
the  foresaid  terms  of  payment,"  &c. 

Francis  Carruthers,  who  had  all  this  time  been  in  apparency,  soon  after  made  up 
titles  to  the  lands,  which  he  did  in  various  ways,  according  as  these  lands  were  held. 
But  he  took  them  to  himself  and  his  heirs  in  fee  simple,  without  paying  any  regard  to 
the  contract  and  destination  of  his  grandfather  in  1708. 

Of  the  marriage  between  Francis  Carruthers  and  Mrs.  Margaret  Maxwell  there  was 
born  one  child,  Elizabeth,  on  the  28th  May  1741.  Previous  to  the  birth  of  this  child, 
Mrs.  Maxwell  had  fallen  into  an  abandoned  way  of  life  ;  and  a  few  months  before  the 
child  was  born,  Mr.  Carruthers  had  brought  an  action  of  divorce  against  her,  and  decree 
of  divorce  was  pronounced  in  January  1742. 

This  child  was  never  owned  by  Mr.  Carruthers  as  his.  She  was  bred  up  in  ohecurity, 
and  latterly  was  boarded  in  a  remote  place  in  Northumberland.  There  she  became  ae- 
quainticd  with  Henry  Eoutledge,  and  married  him  on  the  13th  August  1758. 

Soon  after,  Mrs.  Houtledge  and  her  husband  brought  an  action  against  her  father, 
Mr.  Carruthers,  concluding  that  he  should  be  ordained  to  implement  the  whole  prori- 
sions  of  the  marriage-contract  between  him  and  her  mother,  and  especially  to  make  pay- 
ment to  her  of  the  aforesaid  L.1000  of  money  provision,  obliged  to  be  paid  to  her  as 
the  only  daughter  of  the  marriage,  at  the  day  of  her  marriage,  with  annualrent  thereon. 
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Mr.  Carruthers  stated  in  defence  to  that  action,  Ist,  A  denial  of  the  identity  of  the 
pomier ;  and,  2dly,  A  denial  at  all  eyente  that  she  was  his  legitimate  daughter. 

A  proof  was  allowed  ;  but,  before  it  was  concluded,  the  parties  entered  into  a  sub- 
mission of  the  question  in  dispute  between  them  to  their  respective  counsel,  Mr.  James 
FergiiBon,  afterwards  Lord  Pitfour,  and  Mr.  Alexander  Lockhart,  afterwards  Lord  Cov- 
ington. 

The  submission  (of  date  30th  November  1759)  narrates  the  destination  in  the  mar- 
riage-contract 1735, — the  birth  of  the  female  child, — the  divorce, — the  marriage  of  Mr 
and  Mrs.  Routledge, — an  assignation  of  their  right  under  the  marriage-contiact  to  James 
Ewart^  Esq. — the  action  for  implement,  and  then  proceeds, — "  Therefore,  the  said  Eliza- 
beth Carruthers,  with  the  special  consent  and  advice  of  her  husband,  and  the  said  Henry 
Bontledge  for  his  interest,  have  submitted,  &c.  all  questions,  clags,  claims,  controversies, 
or  demands,  of  whatever  nature,  that  either  party  has  or  can  have  against  the  other ; 
and  particularly  all  right  or  claim  of  succession,  or  other  claim  or  right  of  whatever  kind, 
which  the  said  Elizabeth  Carruthers  and  her  said  husband  have  or  can  pretend  to,  either 
now  or  at  any  time,  or  in  any  event  that  may  hereafter  happen,  in  virtue  of  the  provi- 
sions in  the  said  contract  of  marriage,  in  favour  of  the  children  thereof,  either  with  re- 
gard to  the  succession  of  the  estate  of  Dormont  and  others,  provided  by  the  said  contract 
to  the  heirs-female  of  the  said  marriage,  or  with  [575]  regard  to  the  provision  of  L.1000 
sterling  to  one  daughter  of  the  said  marriage,  in  the  event  of  her  being  excluded  from 
the  succession  to  the  said  estate  by  an  heir-male  of  the  body  of  the  said  Francis  Car- 
ruthers of  any  other  marriage,  in  manner  mentioned  in  the  said  contract." 

The  decree-arbitral  which  followed  on  that  submission,  after  reciting  the  terms  of 
the  sabmission, — after  noticing  the  action  brought  by  Mr.  and  Mrs.  Routledge,  and  the 
object  thereof, — after  also  mentioning  the  divorce,  bears  :  "  In  the  first  place,  we  decern 
and  ordain  the  said  Francis  Carruthers  to  make  payment  to  the  said  Elizabeth  Carruthers, 
and  the  said  Henry  Routledge  her  husband,  for  bis  interest^  and  to  the  said  James  Ewart 
in  their  name,  as  having  right  from  them  in  manner  before  mentioned,  of  the  sum  of 
L.650  sterling,  in  full  satisfaction  to  the  said  Elizabeth  Carruthers  and  her  said  husband, 
and  the  said  James  Ewart  in  their  right,  of  all  right  of  succession,  or  other  right  which 
they  or  any  of  them  have,  or  can,  or  may  have  at  any  time,  or  in  any  event  that  may 
hereafter  happen,  to  the  said  estate  of  Dormont,  and  others  foresaid  ;  and  of  the  foresaid 
provision  to  the  children  of  the  marriage,  in  virtue  of  the  foresaid  contract,  or  any  por- 
tiournatural,  executry,  legitim,  or  whatever  else  the  said  Elizabeth  Carruthers,  and  her 
said  hnaband,  or  the  said  James  Ewart  in  their  right,  may  claim  through  the  decease  of 
the  said  Francis  Carruthers;  and  that  betwixt  and  the  15th  day  of  December  instant, 
with  the  legal  interest  of  the  said  principal  sum  from  the  date  of  these  presents,  during 
the  not  payment  of  the  same :  And,  in  the  next  place,  we  decern  and  ordain  the  said 
Elizabeth  Carruthers,  and  the  said  Henry  Routledge  for  himself,  his  own  right  and 
interest,  as  taking  burden  upon  him  for  his  spouse,  and  the  said  James  Ewart  for  his 
right  and  interest,  and  as  taking  burden  upon  him  for  the  said  Elizabeth  Carruthers  and 
Henry  Routledge,  to  exoner,  quit  claim,  and  simplicUer  discharge  the  said  Francis  Car- 
ruthers of  all  cl^gs,  claims,  controversies,  or  other  demands  of  whatever  nature,  which  they 
or  any  of  them  have,  or  can  have,  against  the  said  Francis  Carruthers,  for  any  cause  or 
occasion  preceding  the  date  of  said  submission  \  and  particularly  to  discharge,  renounce, 
and  overgive,  in  favour  of  the  said  Francis  Carruthers,  his  heirs  or  assignees,  all  right  or 
claim  of  succession,  of  whatever  kind,  which  the  said  Elizabeth  Carruthers,  and  her  said 
husband,  or  the  said  James  Ewart  in  their  right,  have  or  can  pretend  either  now  or  at 
any  time,  or  in  any  event  that  may  happen  after  the  date  of  the  said  submission,  in 
virtue  of  the  provisions  mentioned  in  the  said  contract  of  marriage  in  favour  of  the 
children  thereof ;  either  with  regard  to  the  estate  of  Dormont  and  others  above  men- 
tioned, provided  by  the  said  contract  to  the  heirs-female  of  the  said  marriage,  or  with  re- 
gard to  the  provision  of  L.1000  sterling  to  one  daughter  of  the  said  marriage,  in  the 
event  of  her  being  excluded  from  the  succession  of  the  said  estate  by  an  heir-male  of  the 
body  of  the  said  Francis  Carruthers  of  any  other  marriage ;  and  also  to  renounce  and 
disdiarge  all  portion-natural,  legitim,  executry,  or  whatever  else  the  said  Elizabeth  Car- 
ruthers and  her  said  husband,  or  the  said  James  Ewart  in  their  right,  may  claim  or  pre- 
tend to,  by  and  [576]  through  the  decease  of  the  said  Francis  Carruthers ;  and  for  that 
effect,  to  execute  and  deliver  to  the  said  Francis  Carruthers,  or  his  foresaids,  a  valid, 
fannal,  and  effectual  discharge  and  renunciation  in  the  terms  before  mentioned,  contain- 
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ing  a  clause  of  absolute  warrandice  by  the  said  Elizabeth  Garruthers  and  her  said  hasband, 
and  James  Ewart,  and  all  other  clauses  necessary ;  and  upon  payment  of  the  foremid 
sum,  we  decern  and  declare  the  said  whole  claims  to  be  discharged  and  renounced ;  and 
the  said  Erancis  Garruthers  and  his  foresaids  to  be  free  thereof,  and  acquitted  therefrom 
for  ever.  And  farther,  in  respect  the  said  Elizabeth  Garruthers  is  still  minor,  we  theie- 
fore  decern  and  ordain  her  and  her  said  husband,  and  the  said  James  Ewart  tot  thdi 
respective  interests,  and  as  taking  burden  in  manner  before  mentioned,  immediately  npoa 
her  attaining  the  years  of  majority,  to  reiterate,  ratify,  and  renew  the  foresaid  diBchaige 
and  renunciation,  in  the  terms  and  with  the  warrandice  above  mentioned." 

Immediately  on  this  award  being  pronounced,  both  parties  proceeded  to  implement 
it  3  and  a  discharge  (December  7,  1759)  was  granted  by  Mr.  and  Mrs.  Eoutledge,  and 
Mr.  Ewart,  exactly  in  terms  of  the  decree-arbitral. 

On  the  8th  December  1759  Mr.  Garruthers  executed  a  deed,  by  which  he  took  tbe 
estate  of  Dormont  to  himself,  and  the  heirs-male  to  be  procreate  of  his  body ;  whom 
failing,  to  William  Garruthers,  his  brother,  and  the  heirs-male  of  his  body ;  whom  failii^ 
to  his  own  nearest  heirs-male  whatsoever. 

On  the  procuratory  of  resignation  in  that  deed  Erancis  Garruthers  obtained  a  charter 
from  the  Grown,  and,  on  the  8th  May  1761,  he  was  duly  infeft. 

Erancis  Garruthers  died  in  1773,  and  was  succeeded  by  William  Garruthers,  hia  only 
brother,  who,  on  the  3d  February  1774,  was  served  heir-male  of  provision  to  him  before 
the  Sheri£f  of  Dumfries,  and  on  the  6th  May  he  was  regularly  infeft. 

William  Garruthers  executed  an  entail  of  the  whole  lands  in  favour  of  himself ;  whom 
failing,  to  William  Aikman  Garruthers,  his  eldest  son,  and  the  heirs-male  of  hia  body ; 
whom  failing,  to  Major-General  Garruthers,  his  second  son,  &c.  That  deed  was  recorded 
on  the  10th  January  1781,  and  William  was  again  infeft  upon  it,  9th  February  1782. 

William  Garruthers  died  in  1787,  and  was  succeeded  by  William  Aikman  OarmthaiB, 
his  eldest  son,  who  never  made  up  any  titles  to  the  estate.  William  Aikman  Garrathen 
died  in  1802,  and  was  succeeded  by  William  Thomas  (the  defender),  his  only  son,  an 
infant. 

Mrs.  Eoutledge  died  in  the  year  1768,  without  ratifying  the  discharge,  leaving  a  son, 
John,  and  two  daughters. 

John  Eoutledge  went  early  to  India,  and  having  returned  to  his  native  country,  he 
served  himself  heir  of  provision  in  general,  under  the  contract  of  marriage  of  Francis 
Garruthers  and  Margaret  Maxwell,  1735,  his  grandfather  and  grandmother;  and  he auh- 
sequently  brought  an  action  for  setting  aside  the  deed  of  Francis  Garruthers,  1759,  and 
all  the  subsequent  conveyances,  on  the  ground  that  they  were  in  the  face  of,  [677]  and 
in  direct  contradiction  to,  the  destination  and  obligations  in  the  marriage-contract  in 
favour  of  the  heirs  of  the  marriage. 

A  counter  action  wsis  brought  by  William  Thomas  Garruthers  and  his  guardians,  for 
setting  aside  the  service  of  John  Eoutledge,  which  actions  were  afterwards  conjoined. 

In  defence  to  the  action  at  the  instance  of  Mr.  Eoutledge,  it  was  pleaded, — 

1.  Minor  non  tenetur  placitare  super  hsereditate  jacenti. 

2.  That  Mrs.  Eoutledge,  the  pursuer's  mother,  was  not  the  daughter  of  Francis  Gar- 
ruthers, but  the  fruit  of  an  adulterous  connection. 

3.  That  even  were  this  not  the  case,  yet  all  claim  which  the  late  Mrs.  Routledge 
could  have,  and  the  pursuer  through  her,  in  terms  of  the  marriage-contract,  was  at  an 
end,  by  the  renunciation  and  discharge  granted  by  Mrs.  Eoutledge  and  her  husband,  in 
pursuance  of  the  decree-arbitral.     And, 

4.  That  the  estate  of  Dormont  having  been  held  for  more  than  40  years  on  other 
titles,  prescription  had  run  in  favour  of  the  defender. 

The  Lord  Ordinary  (30th  May  1 806)  pronounced  this  interlocutor :  "  In  Tiae  datu^^  repels 
the  objections  stated  by  the  defender  to  the  pursuer's  title  to  insist  in  the  present  action; 
but  reserves  to  the  defender,  if  he  shall  be  so  advised,  to  establish  what  he  alleges  re- 
specting the  illegitimacy  and  non-identity  of  the  pursuer's  mother;  but  sustains  the 
defences  founded  on  the  submission  entered  into  in  1759,  betwixt  Francis  Garruthers  of 
Dormont  and  Mr.  and  Mrs.  Eoutledge,  the  pursuer's  father  and  mother,  decree-arbi^ 
and  discharge  and  renunciation  following  thereon,  and  which  has  not  hitherto  been 
sought  to  be  reduced ;  therefore,  assoilzies  the  defenders,  and  decerns." 

John  Eoutledge  petitioned  the  Gourt ;  and,  upon  advising  the  petition,  with  aQ8wen» 
a  proof  was  allowed  as  to  the  facts  alleged  of  the  illegitimacy  of  Mrs.  Eoudedge's  mother. 
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Thereafter  a  hearing  in  presence  was  oidered-;  and 

John  Eoatledge  pleaded, — 

On  the  point  of  Legitimacy. — It  is  proved  beyond  a  doubt  that  Elizabeth  Carruthers, 
the  mother  of  the  pursuer,  was  the  child  of  which  Mrs.  Margaret  Maxwell  was  delivered 
in  the  year  1741.  But  it  is  said  that  the  child  was  illegitimate,  being  the  fruit  of  an  adul- 
terous intercourse.  There  is  no  doubt  that  Elizabeth  Carruthers  was  born  during  the 
subsistence  of  the  marriage.  She  was  born  on  the  28th  May  1741 ;  and  the  decree  of 
divorce  was  pronounced  on  the  6th  January  1742.  Elizabeth  Carruthers  was  thus  en- 
titled to  her  stahui  of  legitimacy  under  the  maxim  pater  est  queni  nuptice  demongtrant, 
and  which  could  not  be  affected  in  any  way  by  the  subsequent  divorce.  Voet^  lib.  i. 
tit.  6,  s,  6;  Stair^  p.  144;  Ersk.  p.  115;  Blackstone,  vol.  i.  p.  457  ;  Swinburne  on 
Testaments,  par.  4,  s.  6,  p.  298.  Nothing  can  get  the  better  [578]  of  this  presumption 
but  one  of  two  things, — impotency  or  absence.  The  firstMs  not  alleged ;  and  as  to  the 
second,  there  is  not  such  proof  as  to  be  conclusive.  Mr.  Carruthers  is  said  to  have  left 
Scotland  and  gone  to  England,  and  to  have  been  absent  nine  months  and  sixteen  days 
before  the  birth  of  the  child.  But  there  is  no  direct  proof  of  the  precise  time  he  went 
to  England ;  nor  is  there  any  proof  that  he  may  not  have  returned  during  the  period 
mentioned.  Besides,  an  absence  of  even  the  period  alleged  will  not  overturn  the  rule  of 
law,  that  the  child  bom  within  that  time  is  legitimate. 

Second  point. — Quegtion  of  Title, 

It  is  said  that  the  destination  in  the  contract  of  marriage  1735,  under  which  the 
pursuer  pleads,  was  tdtra  vires  of  Francis  Carruthers,  in  respect  of  the  prior  contract 
and  deed  1708,  which  is  said  to  be  a  strict  entail.  Be  that  as  it  may,  that  deed  is  now  at 
an  end  by  prescription.  The  maker  of  the  deed  1708  was  in  apparency.  Francis 
Carruthers,  the  granter  of  the  deed  1735,  did  not  make  up  titles  to  him,  but  to  John 
Carruthers,  his  great-grandfather,  and  to  Francis,  his  great-great-grandfather.  Francis 
Carruthers  afterwards  went  to  the  Crown,  and  got  a  charter  to  himself  and  his  heirs, 
and  possessed  the  lands  on  that  title  till  his  death  in  1773.  No  notice,  in  any  sub- 
sequent investiture,  was  taken  of  the  deed  1708.  It  was  thus  a  latent  personal  deed, 
against  which  prescription  has  undoubtedly  run. 

Third  Point. — Wliether  it  toasin  Mrs.  Routledg^s  poufer  to  discharge  the  right  of  her 
heirs  under  the  marriage-contract  1735. 

It  has  been  doubted  by  lawyers  how  far  a  father,  bound  by  a  marriage-contract  to 
settle  his  estate  on  the  heirs  of  the  marriage,  can  give  implement  of  it  in  his  lifetime,  by 
conveying  it  to  the  person  to  whom  it  is  destined.  Under  such  a  deed,  it  may  be  said 
A  jus  erediti  is  in  the  son  as  soon  as  born.  But  the  right  of  Mrs.  Koutledge  was  very 
different.  Her  right  to  the  estate  was  eventual.  She  might  have  been  excluded  by 
heirs-male  of  a  second  marriage.  She  was  thus  never  a  proper  creditor  of  her  father, 
excepting  to  the  money  provison  left  to  the  daughters;  and,  therefore,  could  not 
discharge  for  herself  and  her  heirs  a  right  to  the  estate,  which  was  never  hers,  for  she 
died  before  her  father. 

But  it  is  said  that  the  ftither  may  implement  the  provisions  in  a  will  in  favour  of 
the  heirs  of  a  marriage,  by  conveying  the  subject  in  his  lifetime.  There  is  no  occasion 
to  consider  that  question  here,  because  the  fact  does  not  bear  the  proposition  out. 
Where  the  heir-expectant  receives  an  absolute  conveyance  of  an  estate  settled  upon  him 
by  a  marriage-contract,  he  gets  it  prceceptione  JuBreditatis,  But  the  case  is  very 
different  when  an  heir-expectant,  without  receiving  implement,  enters  into  a  transaction, 
and  discharges  not  only  his  own  right,  which  by  his  predecease  would  be  nothing,  but 
also  that  of  the  undoubted  heir  of  the  marriage,  viz.  the  oldest  son  existing  at  the  death 
of  the  father.  In  the  one  case,  the  obligation  in  the  marriage-contract  is  implemented, 
and  the  estate  will  descend  burdened  with  his  debts  and  deeds.  In  the  other 
[579]  case,  he  does  not  become  heir  prceceptione  ;  the  contract  is  not  implemented,  and 
the  actual  existing  heir  at  the  father's  death  will  not  be  affected  by  his  deeds.  The  case 
here  is  that  of  a  gratuitous  discharge  of  a  right  not  existing,  to  the  prejudice  of  the 
heirs  of  the  marriage,  and  which  the  heir  has  a  right  to  challenge. — Dirleton,  p.  25. — 
Stewart's  Answers,  p.  145. — ^Maconochie  against  Greenlees,  12th  January  1780. 

The  cases  of  Trail  against  Trail,  7th  January  1737,  and  Fothringham  against 
Fothiingham,  20th  June  1797,  have  been  referred  to  as  decisive  in  favour  of  the 
defenders.  But  these  are  very  different  from  the  present.  In  the  case  of  Trail  there 
was  a  bona  fide  fulfiment  of  the  obligations  in  the  marriage-contract  to  the  heir  of  the 
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marriage.  But  Mrs.  Eoutledge  might  not  have  heen  the  heir  of  the  marriage  even  had 
she  survived  her  father ;  and  so  far  from  the  obligation  being  fulfilled  to  her  by  the 
absolute  conveyance  of  the  estate,  the  transaction  was  a  gross  violation  of  the  contract, 
and  the  right  of  the  heir  taken  from  him.  In  the  case  of  Fothringham,  Korman 
survived  his  father ;  but  Mrs.  Routledge  predeceased  hers.  In  the  particular  circum- 
stances of  this  case,  too,  there  was  no  room  for  implement  till  the  death  of  Fnincii 
Carruthers.  The  right  of  Mrs.  Routledge  was  eventual;  and  it  could  not  be  known 
whether  she  was  the  heir  under  the  contract  or  not  till  after  her  father's  decease. 
There  was,  besides,  no  implement  by  a  conveyance  of  the  estate  of  Dormont^  bat 
merely  a  transaction  for  the  purpose  of  defeating  the  contract. 

Answered, — 

Legitimacy, — It  is  a  mistake  to  say  that  Mrs.  Routledge  ever  acquired  a  etatm  of 
legitmacy.  It  is  no  doubt  true  that,  when  a  child  is  born  in  the  father's  bouse,  and 
continues  there,  a  declarator  of  illegitimacy  alone  can  deprive  him  or  her  of  the  itatia 
which  he  or  she  thereby  acquires.  But  Mrs.  Routledge  never  was  acknowledged  by 
Mr.  Carruthers  as  a  child  of  his;  on  the  contrary,  he  took  every  opportunity  of 
disclaiming  her.  But  it  is  said  that,  being  born  during  the  subsistence  of  the  marriage, 
she  must  be  understood  to  be  a  lawful  child,  under  the  rule  paier  est  quern  nuptia 
demongtrant.  There  is  no  occasion  to  dispute  the  general  rule,  but  the  laws  boUi  of 
England  and  Scotland  are  agreed  that  this  presumption  can  be  elided  bj  a  clear  and 
decisive  proof  that  the  husband  could  not  have  been  the  father  of  the  child.  Now,  heie 
Mr.  Carruthers  left  his  wife  at  Lammas  1740,  and  did  not  return  till  after  the  birth  of  the 
child,  a  space  of  nine  months  and  sixteen  days.  Immediately  after  his  absence,  Mis. 
Carruthers  was  proved  guilty  of  adultery ;  and  there  is  no  doubt  that  the  child  which 
she  brought  forth  was  the  fruit  of  that  connection.  A  child  born  in  such  circumstancee 
can  take  no  benefit  from  the  subsistence  of  the  marriage  at  the  time  of  its  birth,  nor  of 
the  legal  presumption  generally  bestowed  in  favour,  of  children  bom  daring  the 
marriage. 

Second  point. — 

The  pursuer  here  has  no  title  to  plead  at  all ;  for  the  very  ground  of  his  plea  is  the 
contract  1735,  which  Francis  Carruthers  had  no  power  to  [580]  make.  .The  prior  deed, 
1708,  was  a  strict  entail,  carrying  the  destination  to  a  particular  set  of  heirs;  and  it 
was  not  in  the  power  of  Ft-ancis  Carruthers,  holding  the  estate  as  he  did  under  that 
entail,  to  alter  the  order  of  succession  there  laid  down. 

But  it  is  said  that  prescription,  both  positive  and  negative,  has  run  in  favour  of  the 
deed  1735. 

This  is  quite  a  mistake.  By  making  up  titles  under  the  contract  1735,  FranctB 
Carruthers  did  what  he  was  not  entitled  to  do.  He  had  previously  served  himself  heir 
to  his  grandfather,  John  Carruthers,  who  was  a  party  to  the  deed  1708 ;  and  thus 
Francis  was  liable  for  his  debts  and  deeds,  and  an  entail  is  truly  such.  Thus,  when 
Francis  Carruthers  made  up  titles  under  the  contract  1735,  prescription  was  running 
against  the  contract  of  marriage  1708 ;  but  then  he  could  not  get  quit  of  the  personal 
obligation  under  that  contract.  If  Francis  Carruthers  had  possessed  in  fee  simple  for 
40  years,  then  the  contract  would  have  been  losU  But  this  was  not  so.  The  contract 
1735  was  a  latent  deed.  It  never  went  into  the  investitures  of  the  estate.  It 
remained  a  personal  right,  to  which  the  plea  of  prescription  does  not  reach,  as  it  only 
reaches  such  deeds  as  are  included  in  the  investitures  of  the  estate.  FrandB 
restored  the  tailzie  1708  in  1760,  by  the  deed  which  he  then  made,  precisely  in  tenoa 
of  the  former  one.  Francis  Carruthers  died  in  1772,  only  37  years  after  he  was  infeft 
in  fee  simple;  and,  under  the  titles  made  up  in  1760,  the  estate  has  been  held  ever 
since. 

Third  point. — As  to  the  discharge  1 759. 

In  arguing  this  point,  the  pursuer  perplexes  the  question,  by  stating,  in  a  manner 
inconsistent  with  the  settled  rules  of  law  on  the  subject,  the  supposed  effect  of  die 
clause  in  the  marriage-contract,  by  which,  failing  the  heir-smede  of  the  marriage, 
the  estate  of  Dormont  was  destined  to  the  heirs-male  of  any  subsequent  marriage  of 
Francis  Carruthers.  It  is  a  settled  rule,  that  although  the  heirs  of  a  marriage  may, 
under  a  marriage-contract  such  as  the  present,  obtain  a  jus  crediti^  any  substitution  to 
third  parties  may  be  defeated  at  any  time  at  the  pleasure  of  the  father ;  Ersk.  b.  3,  tiL 
8i  s,  39,    The  destination  therefore  to  the  heirs-male  of  a  subsequent  mamagOi  waa 
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entirely  under  the  power  of  Mr.  Carruthers  himself.  The  only  persona  who  had  a/u« 
aredUi  under  the  marriage^contract  were  the  heirs-male  or  the  heirs-female  of  the 
marriage  of  Francis  Carruthers  with  Mrs.  Margaret  Maxwell.  Now,  it  cannot  he 
dispat^  that  Mrs.  Koutledge,  if  she  was  legitimate  at  all,  was  the  only  heir,  and  could 
be  the  only  heir  of  that  marriage ;  and  thus  she  had  in  her  the  whole  right  of  the  heirs 
of  the  marriage,  ior  whose  benefit  alone  the  contract  had  been  made.  The  qaestion  is 
just  the  same,  therefore,  as  if  there  had  been  no  substitution  at  all. 

It  is  beyond  dispute,  that  the  heir  of  a  marriage  existing  at  the  time  has  a  clear  ^ 
areeUH  against  the  father  even  during  the  marriage ;  £rsk.  b.  iii.  tit.  8,  s.  38.  Under 
thtLtju8  crediiiy  the  heir  may  com{)el  implement  in  so  far  as  there  may  be  an  obligation 
which  requires  any  thing  to  be  done  during  the  subsistence  of  the  marriage.  He  is 
entitled  to  take  full  implement  if  the  father  chooses  to  give  it;  and  thus  he  must 
[581]  equally  have  the  right  of  discharging  or  transacting  about  that  right.  If  he  has 
a  right  of  credit  at  all  fully  and  fairly  vested  in  him,  he  stands  exactly  in  the 
situation  of  any  other  creditor  quoad  his  debtor,  and  may  gratuitously  even  discharge 
the  obligation.  The  heir  of  a  marriage  existing,  and  having  truly  and  indisputably  that 
character  in  him,  is  entitled  to  discharge  the  right  he  has  without  paying  any  regard  to 
the  subetitutes,  or  those  that  may,  failing  him,  have  had  a  right. 

The  pursuer  seems  quite  aware  of  this  principle ;  and  he  labours  to  establish  a  dis- 
tinction between  what  is  called  fair  bona  fide  implement,  and  any  other  transaction  by 
which  the  heir  may  discharge  his  own  right  and  that  of  his  heirs.  It  does  not  readily 
occur  upon  what  principle  such  a  distinction  can  be  maintained.  If  it  be  once  admitted 
that  a  person  has  a  real  jus  erediti  in  him,  entitling  him  to  receive  implement,  and  to 
discharge  the  obligation  on  doing  so,  it  seems  to  be  a  matter  of  no  consequence  what 
that  implement  is.  That  must  be  understood  to  be  implement  which  the  heir  accepts  as 
implement,  in  the  same  way  as  that  must  be  understood  to  be  payment  of  a  debt  which 
the  creditor  accepts  as  such,  whether  it  be  the  full  debt  or  not.  Trail  against  Trail,  7th 
January  1737,  and  Fotheringham  against  ditto,  20th  June  1797. 

The  pursuer  has  referred  to  the  case  of  M'Conochie  against  Greenlees,  12th  January 
1780,  as  an  authority  in  his  favour.  That  case,  however,  is  quite  different  from  the 
presents  There  the  question  simply  was.  Whether  the  jus  erediti  under  a  contract  of 
marriage  could  be  assigned  to  a  third  party,  so  as  to  make  that  right  effectual  to  him, 
though  the  assignor  predeceased  his  father  1  The  decision  in  that  case  decides  simply 
that  a/iw  erediti  is  personal  to  the  creditor,  and  cannot  be  assigned  to  a  third  party. 

On  advising  the  cause, — 

Lard  Oraig  said, — This  question  resolves  into  three  points.  The  first  is.  Whether 
the  mother  of  the  pursuer  was  a  legitimate  child  or  not  1  Upon  that  point  I  have  no 
doubt.  That  her  mother  was  a  had  woman,  and  was  on  many  occasions  guilty  of 
adultery,  is  certain ;  hut,  on  the  other  hand,  it  is-  perfectly  clear  that  this  lady  must  he 
held  to  have  been  ^e  legitimate  daughter  of  her  parents.  The  maxim  pater  est  quern 
nuptuB  demonstraTit  is  founded  on  reason  and  expediency ;  and  in  this  case,  however 
great  may  have  been  the  guilt  of  the  mother,  however  uncertain  it  may  be  who  was  the 
real  father,  still,  at  the  time  the  child  was  begotten,  the  parents  were  married ;  and  there 
was  no  defect  stated,  no  physical  impossibility  from  distance,  or  otherwise,  of  the  husband 
being  the  &ther.  It  would  be  most  dangerous,  in  circumstances  of  that  nature,  to  enter 
into  any  investigation,  or  to  enter  into  a  proof  that  the  child  was  not  a  lawful  child.  The 
law  holds  that  ^e  was  legitimate  on  good  principles ;  and  it  would  be  attended  with  the 
worst  consequences  to  enter  into  an  enquiry  that  must  shake  the  security  of  that  status 
and  that  right  of  succession  which  marriage  affords.  It  is  said  the  father  was  absent 
at  the  time  the  child  must  have  been  begotten.  But  the  distance  he  was  from  home  is 
not  stated ;  neither  is  the  time  he  went  away,  nor  the  time  of  his  return,  distinctly 
prov-  [682]  -ed  it  is  clear  then,  in  law,  that  Elizabeth  Carruthers  must  be  held  to  be 
legitimate. 

The  second  point  regards  the  effect  of  the  deed  1708,  considered  with  reference  to 
the  deed  1735.  I  doubt  very  much  whether  the  former  deed  can  be  considered  as  any 
bar  to  the  contract  1735.  I  do  not  think  the  deed  1708  is  of  the  nature  of  an  entail. 
Besides,  it  is  completely  prescribed.  After  the  deed  1735,  titles  continue  to  be  made 
up  in  terms  of  it ;  and  on  these  titles  the  estate  has  been  held  ever  since  in  fee  simple. 

I  now  come  to  the  third  and  last  point,  which  is  certainly  the  most  difficult,  viz. 
What  is  the  effect  of  the  discharge  1758 1    Is  it  a  v^lid  discharge  ?  or  is  it  a  bar  to  th^ 


576  ROUTLEDOE  V.   GARRQTHER8,    &o.  F.auu,HJllL 

reduction  now  brought?  If  it  is  a  valid  diachai^e,  then  there  is  an  end  to  all  the  daim 
under  the  contract  of  marriage.  After  deliberating  much  on  the  subject^  I  am  of  opinioa 
that  the  discharge  is  not  valid.  It  was  granted  while  the  lady  was  a  minor,  having  no 
person  to  assist  her,  her  father  having  not  only  unnaturally  thrown  her  off,  bat  willing 
to  disappoint  her  legal  ri^ht.  In  these  circumstances,  without  having  any  one  to 
look  to  for  advice  but  the  husband,  who  was  in  very  involved  circumstances,  she  grants 
this  discharge  for  the  beuefit  of  his  creditors.  This  is  not  all ;  for,  with  regard  to  the 
subject,  she  was  not  in  the  just  right  arising  from  the  contract  of  marriage.  Certain 
events  might  happen  to  disappoint  her  right ;  and,  in  that  case,  she  had  nothing  under 
the  contract  but  a  thousand  pounds,  in  any  view  of  the  case,  she  had  only  a  spei 
sueeemonis  ;  a  sort  of  expectancy  depending  on  a  contingency  not  yet  arrived.  I  thmk 
it  very  doubtful  whether  she  was  in  a  situation  to  grant  this  discharge ;  for  if  such  were 
to  be  allowed,  we  might  disappoint  the  contract  of  marriage  altogether.  A  person  in  a 
state  of  expectancy  has  no  power  to  execute  such  a  discharge.  In  that  situation,  the 
opinion  that  I  have  formed  on  the  whole  is,  that,  without  knowing  what  her  right  was, 
she  was  not  entitled,  in  that  state  of  uncertainty,  to  grant  a  discharge  that  was  to  be 
effectual  against  herself  and  her  issue. 

With  regard  to  the  decree-arbitral,  I  was  a  good  deal  struck  with  it  at  first ;  but  the 
validity  of  the  discharge  was  not  before  the  arbiters.  The  submission  was  merely  a 
mode  adopted  for  giving  effect  to  the  discharge,  the  merits  of  which  were  not  at  all 
considered  by  the  arbiters.  The  objection  to  it  still  remains,  that  she  was  made  to  dis- 
charge a  right  that  was  not  in  her.  Various  decisions  have  been  quoted,  particularly 
the  case  of  Fotheringham,  which  appears  to  me  to  have  been  very  different^  and  not  to 
have  gone  the  length  of  the  present  one.  The  person  discharging  tlier%  was  in  the  M 
right  of  theyii8  erediti.  There  was  not  a  renunciation  merely,  but  a  fulfilment  of  the 
contract  of  marriage.  In  the  case  of  Stewart  of  Burgh  there  was  also  such  a  right  vested 
in  the  heir  as  enabled  him  to  discharge. 

Upon  the  whole,  I  am  for  sustaining  the  reasons  of  reduction. 
lord  Suecoth. — I  concur  entirely  in  the  opinion  last  delivered,  the  grounds  of  which 
I  shall  shortly  state,  and  which  I  am  the  more  induced  to  do,  as  it  is  said  to  be  against 
the  decisions  of  the  Court. 

The  question  of  legitimacy  is  attended  with  no  difficulty.  I  concur  [583]  in  opinion 
that  the  maxim  pcUer  est  qttem  nupticB  demomtrant  is  founded  on  strong  grounds  of 
reason  and  expediency,  and  cannot  be  got  the  better  of,  unless  it  can  be  made  out  that 
there  was  an  impossibility  that  the  husband  could  be  father  of  the  child.  I  do  not 
think  that  any  such  case  is  made  out  here.  To  get  the  better  of  the  salutary  maxim,  it 
is  necessary  that  the  husband  be  proved  to  have  been  absent  from  his  wife  for  a  con- 
siderable time  both  before  and  after  the  birth  of  the  child,  and  at  such  a  distance  aa 
rendered  any  connection  impossible.  No  Buch  thing  is  proved  here.  All  we  are  told  u^ 
that  the  husband  left  his  home  abotU  Lammas ;  and  he  is  only  said  to  have  gone  to 
England,  which  was  a  very  short  distance  from  his  own  home. 

The  next  point  which  I  shall  consider,  viz.,  the  validity  of  the  discharge,  is  att^ded 
with  much  more  difficulty.  In  forming  my  opinion  upon  this  pointy  I  don't  think  it 
necessary  to  go  into  the  question  whether  ihe  transaction  was  equal  or  unequal ;  nor 
shall  I  enter  into  the  question  whether  there  was  any  objection  to  the  submission  arising 
from  this,  that  there  was  a  previous  agreement  settling  the  terms  of  the  discharge  on  the 
one  hand,  and  the  sum  to  be  afterwards  paid  on  the  oUier.  I  don't  know  that  this  forms 
any  objection  to  the  decree-arbitral.  But  it  is  less  necessary  to  consider  it  here,  because 
the  question  is,  supposing  there  was  nothing  but  the  discharge,  whether  Mrs.  Boutledge 
was  in  a  situation  which  could  enable  her  to  grant  it  ?  It  is,  therefore,  essential  to 
consider,  first,  in  what  situation  the  heir  in  this  marriage-contract  was  when  she  entered 
into  the  transaction  in  question.  Her  father's  marriage-contract  settled  the  estate  on  the 
heirs-male  of  the  marriage,  whom  failing,  the  heirs-male  of  Francis  Carruthers  in  any 
subsequent  marriage,  whom  failing,  to  the  heirs-female  to  be  procreated  between  the 
spouses,  and  their  heirs-male,  whom  failing,  Francis  Carruthers'  nearest  heirs  and  assignees 
whomsoever.  As  the  marriage  was  dissolved  by  the  decree  of  divorce,  after  the  birth  of 
Mrs.  Boutledge,  there  could  be  no  heir-male  of  that  marriage ;  but  it  is  equally  clear  that 
there  might  have  been  a  second  marriage,  and  an  heir-male  of  it ;  and,  if  that  had  been 
the  case,  it  would  have  restricted  her  eventual  right  to  L.1000.  In  short,  it  appears 
that  her  right,  at  the  time  she  entered  into  the  transaction,  was  merely  a  contingent  right. 


p.a  W12,  ir.s.  n.  routledge  v.  carruthers,  Ac.  577 

I  ftia  inclined  to  bold  that,  in  a  legal  point  of  view,  the  heir  of  the  marriage,  in  such 
a  case,  during  the  life  of  the  father,  has  nothing  but  a  mere  hope  of  succession,  an 
STentoal  right  which  depends  entirely  on  his  surviving  the  father,  or  dying  before  him. 
In  this  case,  it  is  admitted  that  Mrs.  Routledge  died  before  her  father ;  and,  upon  that 
event,  her  rights  as  appears  to  me,  fell  to  the  ground.  It  accrued  to  her  son  upon  her 
death.  He  came  in  her  place,  and  survived  the  father,  and,  by  so  doing,  the  full  right 
vested  in  him.  Her  son  did  not  represent  her ;  and  his  claim  to  the  estate  could  not  be 
extinguished  by  her  discharge  when  she  had  not  the  right.  In  that  situation,  it  appears 
to  me  that  she  could  discharge  or  give  up  nothing  but  her  own  chauce ;  and  that  she  did 
give  up  her  own  chance  for  L.650,  which,  I  dare  say,  the  other  party  was  well  pleased  to 
give,  taking  it  for  granted  that  she  would  survive  her  father. 

With  regard  to  the  decisions  that  have  been  stated  on  both  sides,  there  is  a  case 
founded  on  upon  one  side,  which  does  go  a  good  deal,  in  point  [684]  of  principle,  into 
the  opinion  that  I  have  expressed.  It  is  the  case  of  Maconochie;  though  it  seems 
rather  to  confirm  the  doctrine,  that  a  discharge  granted  by  an  heir  of  a  marriage  pre- 
deceasing the  father  will  not  be  effectual,  since  it  was  there  found  that  an  assignation 
granted  by  the  heir  was  ineffectual,  she  having  died  before  the  father  ;  and  although  it 
was  strongly  maintained  that  her  mother  had  died,  and  thus  fixed  the  right  of  the  con- 
quest, still  it  was  found  that  her  discharge  was  not  valid. 

It  has  been  maintained  that  there  is  a  decision  much  more  in  point,  where  the 
Court  found  the  discharge  of  the  right  effectual,  namely,  the  case  of  Fotheringham. 
But  that  case  does  not  decide  the  present.  It  was  materially  different  in  two  respects ; 
firsts  because  there  was  implement  of  the  contract,  by  the  mother  disponing  the  estate 
to  the  second  son  during  her  own  lifetime ;  and,  secondly,  because  the  party  outlived 
bis  &tber.  There  was  much  difference  of  opinion  on  the  Bench  in  that  case ;  but  that 
was  on  the  effect  of  a  clause  of  devolution,  which  has  nothing  to  do  with  the  present 
ease.  In  the  case  of  Fotheringham,  it  appears  to  me  clear  that  by  the  conveyance  of 
the  fee  to  Alexander,  the  estate  of  Balfour  became  vested  in  him  as  much  as  if  he  had 
succeeded  to  it  in  the  course  of  nature,  by  the  death  of  his  mother.  In  that  situation, 
Alexander,  who  had  survived  his  eldest  brother,  entered  into  a  transaction  with  Norman 
to  purchase  any  claim  that  Norman  might  suppose  himself  to  have  under  the  devolving 
clause.  Norman  there  survived  his  father,  and  Alexander  succeeded  to  Powrie ;  and 
Norman  came  then  to  be  vested  in  the  full  right  In  that  case,  therefore,  Norman 
having  survived  his  father  for  three  years,  his  deed  was  thereby  validated.  It  was  said 
that  it  was  not  the  father's  death,  but  the  mother's,  that  was  material.  But  it  is  clear 
that  it  was  the  father's  that  was  material ;  for  the  mother  had  parted  with  the  fee  to 
Alexander  in  the  same  way  as  if  she  had  been  actually  dead.  The  difficulty  arose  from 
there  being  thought  to  be  a  sort  of  entail. 

In  the  case  of  Trail,  the  fee  was  disponed,  during  the  life  of  the  father  and  mother, 
to  the  heir  of  t\\^  marriage.  In  the  present  case,  if  the  father  had  implemented  the 
contract  by  disponing  the  fee  to  Mrs.  Routledge,  reserving  his  own  liferent,  and  if  she 
had  then  entered  into  any  transaction  with  him  at  an  after  period,  whereby  she  had 
oonyeyed  the  estate  to  him  for  a  sum  of  money,  that  perhaps  might  have  been  a  legal 
transaction ;  and  I  don't  think  there  was  any  thing  to  prevent  the  parties  from  doing 
this;  for,  after  the  divorce,  there  could  be  no  heir-male  of  the  marriage,  and  the 
destination  could  not  have  hindered  him  from  conveying  the  estate  to  her.  Upon  the 
whole,  I  am  of  opinion  that  the  discharge  is  not  a  valid  discharge,  to  the  effect  of 
binding  the  son  of  Mrs.  Routledge,  who  does  not  represent  her. 

There  still  remains  one  other  point,  viz.  the  effect  of  the  contract  1708,  and  of  the 
entail  said  to  be  comprehended  in  it ;  because,  if  the  defender  is  well  founded  in  his 
plea  npon  that  deed,  he  must  succeed  to  the  estate.  In  considering  this  matter,  I  shall 
not  go  into  the  question  whether  the  deed  1708  was  an  effectual  entail  or  not.  There 
are  certainly  strong  clauses  in  it.  But,  as  it  appears  to  me  that,  if  there  was  an  entail, 
it  is  now  prescribed,  it  is  unnecessary  to  enter  into  that  previous  question.  I  have  no 
doubt  that  it  is  prescribed.  It  appears  that  [685]  no  infeftment  ever  followed  upon  it 
— ^no  title  was  ever  made  upon  it ;  and  it,  therefore,  remained  a  personal  and  latent 
deed,  never  acknowledged,  and  never  acted  upon  in  any  shape  until  it  made  its  appear- 
ance in  this  cause. 

John  Carruthers  was  in  apparency.  Francis  was  also  in  apparency  when  he  entered 
into  his  own  contract.  The  marriage-contract  in  1735  contained  an  obligation  to  make 
F.C,  VOL.  I.  37 
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up  titlea.  In  1736,  Francis  took  out  a  charter  from  the  Crown,  to  his  hein  and 
assignees  whatsoever ;  and  this  charter  comprehended  all  that  was  held  of  the  Crown. 
Infeftment  followed,  and  that  completed  the  titles.  In  1739,  he  obtained  a  precept  of 
dare  coruiai,  as  heir  of  his  grandfather.  In  none  of  these  was  there  the  least  mention 
made  of  the  entail.  The  titles  were  made  up  to  the  estate  in  fee  simple.  It  is  also 
proper  to  observe,  that  the  destination  in  the  deed  1735  was  materially  altered  from 
that  of  1708.  Before  1736,  it  was  necessary  to  ezpede  services;  and  one  of  these  was, 
no  doubt,  as  heir  of  provision  under  the  deed  1708 ;  the  second  as  heir  of  line  of  John, 
his  great-grandfather,  and  likewise  of  Francis.  He  had  no  other  way  of  making  up  his 
titles  to  certain  hinds ;  for  which  purpose  it  was  necessary  to  serve  under  the  contract 
of  marriage.  But  the  destination  had  been  previously  altered.  I  certainly  did  at  fint 
feel  some  difficulty  from  the  service  as  heir  under  the  deed  1708,  because  I  was  at  a 
loss  to  see  whether  it  was  not  an  acknowledgment  of  the  entail,  if  there  was  such  in  the 
contract.  But  it  rather  now  appears  to  me  that,  though  that  service  was  ezpede  only 
for  the  reason  I  have  stated,  he  made  up  his  titles,  both  before  and  after,  in  fee  simple, 
and  shewed,  by  every  means,  that  he  knew  nothing  about,  or  did  not  acknowledge  the 
entail  1708 ;  and  I  do  not  think  that  one  of  these  services  should  be  sufficient  to  infer 
any  homologation  of  that  entail,  or  to  save  it  from  the  negative  prescription.  Besidea^ 
it  was  the  duty  of  the  heirs  to  step  forward  and  take  measures  for  compelling  him  to 
acknowledge  the  entail.  It  was  within  the  40  years ;  and  it  would  have  been  perfectly 
competent  for  them  to  have  done  so. 

It  has  been  said,  on  the  authority  of  the  case  of  Webb  Maxwell,  that  an  entail 
cannot  be  cut  off  by  the  mere  operation  of  the  negative  prescription.  That  case  was 
very  different  from  this.  No  title  contrary  to  the  entail  had  been  made  up  in  the 
person  of  any  of  the  heirs  who  possessed  the  estate,  who  had  in  them  the  double 
character  of  heirs  of  line  and  heirs  of  entail ;  and  there  having  been  no  alteration  by 
any  subsequent  deed,  it  was  held  that  the  heirs  had  possessed  in  the  character  of  heiis 
of  entail.  {Vide  Mor.  Diet)  In  the  present  case,  there  was  an  act  done  to  authorise 
the  legal  interposition  of  the  substitute  heirs ;  for  there  was  a  contrary  title  made  ap  by 
Mr.  Carrothers,  and  a  different  destination  from  that  of  the  contract  1708. 

Lord  Woodfunmlee, — With  regard  to  the  first  point  we  are  called  upon  to  consider, 
whatever  doubts  I  may  have  in  my  own  mind  whether  the  pursuer's  mother  was  really 
the  daughter  of  Mr.  Carruthers,  I  have  at  least  no  doubt  as  to  the  law,  which  most 
presume  so,  unless  circumstances  be  proved  which  render  it  impossible  for  him  to  have 
had  connection  with  her  mother.  Ko  such  circumstances  have  been  proved.  Mr. 
Carruthers  was  married  to  the  child's  mother ;  and  the  presump-  [686]  -tion  of  law  ii, 
that  he  is  the  father,  having  lived  and  cohabited  with  her  within  ten  months  before  the 
birth  of  the  child.  It  does  not  take  off  this,  presumption  that  acts  of  adultery  have 
been  proved  against  the  woman  during  that  period ;  for  the  law,  notwithstanding,  gives 
effect  to  the  presumption,  which  nothing  short  of  impossibility  is  sufficient  to  overturn. 
I  cannot  conceive  myself  entitled  to  make  any  doubts  of  my  own  the  ground  of  deciding 
this  question.     The  law  holds  this  child  to  be  in  possession  of  its  legal  status. 

The  next  point  is  the  argument  founded  on  the  contract  of  marriage  1708.  The 
defender  maintains  that  the  postnuptial  contract  1735  was  a  deed  tdtra  vires  oi  the 
husband  to  make,  as  he  was  barred  by  the  terms  of  the  former  deed,  which  it  was  said 
was  a  strict  entail.  With  regard  to  this,  I  shall  only  say  that  I  cannot  see  the  grounds 
of  such  an  opinion  in  any  of  the  clauses  of  the  deed.  It  never  has  been  the  seUlement 
of  the  estate.  It  was  a  latent  deed  from  the  beginning ; — never  recorded ; — ^no  title 
made  up  upon  it,  and  the  lands  held  in  fe&«imple  with  regard  to  it^  for  a  period  far 
exceeding  the  years  of  prescription.  In  short,  it  is  departed  from  by  the  whole  coune 
of  the  investitures. 

The  next  question  regards  the  effect  of  the  discharge,  viz.  Whether  Mrs.  Bontledge 
was  in  a  situation  to  grant  a  legal  discharge  to  this  extent  1  With  regard  to  her  right 
to  enter  into  this  transaction,  to  compound  for  a  sum  of  money  her  interest  in  the 
estate,  I  do  conceive  that,  while  her  father  was  alive,  there  was  no  such  right  vested  in 
her  person  as  to  warrant  her  in  renouncing  for  herself  and  children  the  title  to  the 
estate.  She  had  no  jtie  crediti; — nothing  more  than  a  bare  hope  of  succession.  The 
succession  never  opened  to  her.  Was  that  hope  a  right  which  could  be  made  the 
subject  of  bargain  and  transaction  1  Could  she  transact  and  discharge  for  herself  and 
all  her  children}    I  do  conceive  that  she  had  no  suqh  ri^ht.    It  never  belonged  to  her, 
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bat  xemained  in  ber  fatber's  person  to  ibe  day  of  bis  deatb.  Her  own  beirs  bad  an 
interest  wbicb  sbe  could  not  affect  in  any  way  wbatever.  Tbe  cases  of  Fotberingbam 
and  Trail  are  materially  different  from  tbe  present.  Tbe  person  wbo  granted  tbe 
diacbarge  in  all  of  tbem  surviyed  bis  fatber. 

Lord  Bcamatyne. — ^Upon  tbe  first  qaestion,  namely,  tbe  legitimacy  of  Mrs.  Rout- 
ledge,  I  bave  no  doubt.  It  is  tbe  presumption  of  law  that  sbe  is  legitimate ;  and  tbere 
is  notbing  proved  in  evidence  to  take  off  that  presumption.  Indeed,  tbe  fatber  acted 
as  if  be  bimself  was  convinced  sbe  was  bis  lawful  daugbter  and  tbe  true  beir  of  tbe 
marriage,  for  this  very  transaction  is  founded  upon  bis  own  acknowledgment  of  tbe 
legitimacy;  because,  if  sbe  was  not  legitimate,  sbe  was  not  entitled  to  grant  tbe 
discharge. 

Tbe  second  question  is,  Wbetber  Mr.  Garrutbers  bad  power  to  enter  into  tbe 
contract  17351  Tbe  objection  to  bis  power  is  founded  on  the  entail  1708.  It  appears 
to  me  tbat  tbis  was  not  an  entail.  But,  at  all  events,  it  is  lost  by  tbe  negative  pre- 
scription ;  and  it  is  equally  clear  tbat  tbese  defenders  bave  no  right  to  challenge  tbe 
contract  1735.  Could  Francis  Carratbers  bimself  bave  challenged  it  in  his  life-time,  as 
being  contrary  to  tbe  deed  1708  ?  I  apprebend  not.  And  as  ^ey  represent  bim,  tbey 
are  clearly  barred  upon  tbat  ground  from  challenging  it. 

[587]  Tben,  as  to  tbe  remaining  question,  I  am  clearly  of  opinion  tbat  Mrs.  Rout- 
ledge  neither  was,  nor  ever  came  to  be  in  a  situation  that  gave  ber  power  to  discbarge 
tbe  provision  in  tbe  contract  of  marriage.  I  think  tbis  case  perfectly  consistent  with 
tbe  case  of  Trail,  tbougb  I  tbink  tbat  a  doubtful  decision.  It  is  also  consistent  witb 
the  case  of  Fotberingbam  and  Stewart  of  Burgb,  for  here  tbe  beir  never  was  in  a  condi- 
tion to  demand  implement,  and  therefore  never  could  discbarge  tbe  right. 

Lord  Baimuto. — This  Ib  a  case  of  great  delicacy.  In  regard  to  tbe  legitimacy,  I 
entirely  concur  witb  tbe  opinions  already  delivered.  This  lady  was  born  during  tbe  sub- 
sistence of  the  marriage ;  and  wbatever  suspicions  we  may  have,  arising  from  tbe  conduct 
of  the  mother,  sbe  must  be  held  in  law  to  be  a  legitimate  child.  Witb  regard  to  the 
contract,  1708,  notbing  followed  upon  it;  it  was  never  carried  into  effect;  and  tbougb 
Francis  Carruthers  was  served  beir  of  provision  under  it,  yet  be  made  up  titles  directly 
contrary  to  it ;  and  therefore  I  consider  it  as  no  bar  to  tbe  contract,  1735. 

My  only  difficulty  is  as  to  tbe  discharge,  1759.  I  hold  that,  by  tbe  judgments  pro- 
nounced in  the  cases  of  Stewart,  Trail,  and  Fotberingbam,  a  general  principle  was 
established,  tbat  it  was  in  the  power  of  the  fatber  to  contract  witb  the  beir  of  tbe 
marriage,  and  tbat  be  could  contract  validly  with  such  an  heir.  It  has  been  said  tbat 
in  theee  cases  tbe  beir  survived  tbe  fatber ;  but  I  don't  see  tbat  this  happened  in  tbe 
ease  of  Stewart;  and,  in  tbe  case  of  Fotberingbam,  the  mother  survived  the  son. 
Pitfoor  and  Lockbart  were  masters  of  this  subject,  and  must  bave  known  tbe  judgments 
so  recently  pronounced.  Lockbart  was  one  of  tbe  arbiters  named  in  the  contract  1735. 
He  was  counsel  in  the  divorce,  and  in  tbe  action  at  their  instance,  in  1738,  claiming 
under  the  contract  of  marriage.  Tbey  determined  and  fixed  tbe  transaction ;  and  tbese 
two  eminent  men  having  sanctioned  what  tbey  understood  to  be  a  valid  and  effectual 
contract^  I  am  not  inclined  to  disturb  it 

Lord  President  Blair, — ^Tbis  is  a  case  of  considerable  moment  to  tbe  parties ;  and, 
as  being  connected  with  several  important  branches  of  tbe  law,  I  shall  give  my  opinion 
fully  upon  tbe  several  questions  tbat  bave  been  agitated ;  taking  care  to  avoid  repetition 
as  far  as  tbat  is  practicable,  where  different  judges  are  speaking  to  tbe  same  points. 
Tbe  first  question  is  tbe  legitimacy.  This  gentleman,  Mr.  Routledge,  comes  before  us, 
claiming  as  beir  under  tbe  marriage-contract  entered  into  between  Francis  Carrutherd 
and  bis  spouse  in  the  year  1735.  In  order  to  make  out  bis  claim,  it  is  necessary  to 
pioTe  tbat  be  is  a  lawful  descendant  of  tbat  marriage ;  not  an  immediate  descendant, 
but  tbat  be  is  tbe  grandson  of  tbe  parties,  or  tbe  son  of  one,  wbo  he  must  shew  was  an 
immediate  lawful  descendant  from  tbem.  Tbe  onita  probandi  does  lie  upon  tbis  gentle- 
man ;  and  in  what  manner  does  be  make  out  tbe  fact  ?  Witb  respect  to  bis  own 
legitimacy  there  is  no  doubt.  But  tbis  is  not  enough.  He  must  shew  tbat  bis  mother 
was  a  lawful  child  of  tbe  marriage  betwixt  Francis  Carruthers  and  Margaret  Maxwell, 
who  were  the  parties  to  tbe  contract  under  wbicb  be  claims.  Now,  in  what  manner  is 
this  [588]  proved  ?  We  bave  direct  evidence  tbat  Margaret  Maxwell,  Mrs.  Carruthers, 
during  tbe  subsistence  of  tbe  marriage,  on  tbe  28 tb  of  May  1741,  was  delivered  of  a 
female  child ;  and  it  is  proved  beyond  a  doubt,  by  a  very  singular  concatination  of  cir- 
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cumstantial  evidence,  that  the  mother  of  this  gentleman  is  that  identical  child  horn 
under  such  inauspicious  circumstances  ;  the  child  of  misfortune  we  may  call  her  from 
her  infancy,  tossed  ahout  by  various  casualties,  till  at  length  she  is  married.     Then  it 
being  proved  that  this  child  was  born  of  Mrs.  Carruthers,  there  the  proof  stops ;  and 
there  it  must  stop  in  every  case,  because  it  never  can  go  farther.      It  is  proved  that, 
during  the  marriage,  she  was  delivered  of  this  child ;  and  in  place  of  proving  farther, 
the  pursuer  refers  to  the  legal  maxim,  which  I  say  is  the  foundation  of  every  man's 
birth  and  stattis.     His  birth  is  a  fact  that  may  be  proved  by  witnesses ;  but  the  concep- 
tion is  a  fact  that  never  can  be  proved ;  and  he  therefore  stands  in  the  same  situation 
as  every  other  man  possessing  the  legal  character  of  legitimacy.     He  proves  that  he  is 
bom  of  this  lady ;  and  having  proved  this,  the  law  takes  him  under  its  protection,  and 
says.  Pater  est  quern  nuptice  demonstrant.    It. refers  to  a  plain  and  sensible  maxim,  which 
is  the  corner-stone,  the  very  foundation,  on  which  rests  the  whole  fabric  of  human 
society  ;  and  if  you  allow  that  to  be  once  shaken,  there  is  no  saying  what  consequences 
may  follow.     It  is  said  that  this  lady  was  not  very  correct  in  her  manners ;  but  does 
this  take  away  the  legal  presumption  ?    ^o,  my  Lords.     The  counsel  for  the  defender 
had  too  much  good  sense  ever  to  dream  of  such  a  thing.     To  suppose  that  a  man,  claim- 
ing to  be  served  heir  to  his  ancestor,  must,  before  making  out  his  legitimacy,  stand  trial 
for  his  mother's  delinquencies ;  that  until  her  character  come  out  pure  and  immaculate, 
he  is  to  be  denied  his  service ;  or  that,  under  such  circumstances,  a  proof  should  be 
allowed  of  her  whole  conduct  and  gallantries  in  a  licentious  age, — the  consequences 
would  be  monstrous.     But  then  does  this  presumption,  which  is  of  «o  much  importance, 
yield  to  nothing  1     Is  there  no  way  in  which  it  can  be  got  the  better  of  f     These  ques- 
tions Lord  Stair,  that  oracle  of  the  law  of  Scotland,  has  long  ago  answered.     He  tells 
you  that  the  presumption  holds  in  every  case,  unless  you  can  prove  the  impossibility  of 
connection.     He  rather  seems  to  ridicule  the  idea  that  prevails  on  the  other  side  of  the 
Tweed,  that  to  establish  a  separation  between  the  parties,  the  sea  must  be  between 
theuL      He  says  that  the  law  of  Scotland  does  not  require  this.     It  only  requires  proof 
of  the  impossibility,  whether  by  distance  or  otherwise,  of  the  husband  being  the  father 
of  the  child.     He  states  it  as  sufficient  to  take  off  the  legal  presumption,  if  daring  the 
time  when  the  child  must  necessarily  have  been  conceived,  there  was  an  impossibility  of 
the  father  having  begotten  it.      This  does  not  depend  upon  the  distance  merely ;  for 
suppose  the  father  and  mother  were  confined  in  separate  prisons  in  the  same  town  for  a 
twelvemonth,  where  it  is  utterly  impossible  for  them  to  have  access  to  each  other,  in 
this  and  other  such  cases,  the  presumption  must  no  doubt  give  way  to  the  fact,  wherever 
a  kind  of  impossibility  is  proved  of  intercourse  between  the  parties.     Let  us  see  how 
this  turns  out ;  because  we  have  here  an  absence  of  the  husband  alleged,  which  it  is 
said  made  it  impossible  for  him  to  be  the  father.     The  law  holds  (whether  right  or 
wrong  is  a  physical  question)  that  the  longest  period  of  gestation  is  ten  [689]  months. 
It  holds,  that  a  child  born  at  the  distance  of  ten  months  is  a  lawful  child ;  and  the 
shortest  period  is  six  lunar  months  from  the  favour  which  the  law  shews  for  legitimacy 
So  Lord  Stair  says  it  has  been  decided.     He  does  not  indeed  mention  any  of  these 
decisions ;  and  I  own  I  do  not  know  where  they  are  to  be  found.     But  he  states  it  as 
having  been  so  decided,  and  such  is  the  undoubted  rule  of  law.     Let  us  apply  this  to 
the  present  case.     Mr.  Carruthers  is  said  to  have  gone  to  England  in  August  1740,  on 
what  day  of  the  month  does  not  appear  from  the  depositions  of  any  of  the  witnesses,  or 
from  the  pleadings  on  either  side ;  but  he  himself  has  furnished  us  with  complete 
evidence  on  the  subject ;  because,  in  a  memorial  given  in  to  his  own  counsel,  he  states 
the  day  to  have  been  the  18th  of  August.     Now  the  child  was  born  on  the  28th  of 
May  ;  and  counting  back  from  that  day  to  the  day  of  his  departure  from  Dormonty  in 
place  of  ten  months,  you  have  only  nine  months  and  ten  days  from  that  time.     Suppose 
Mr.  Carruthers  had  died ;  that  in  place  of  going  to  England,  he  had  gone  to  the  other 
world,  would  this  have  prevented  the  child  from  being  lawful  ?      I  apprehend  not    Ko 
Court  of  law  on  earth  would  have  held  it  to  be  illegitimate.     Again,  count  the  six  luaar 
months  back  from  the  28th  of  May,  and  this  brings  you  almost  clear  of  the  month  of 
November.      It  is  admitted  that  he  returned  in  November.      Suppose  he  had  returned 
on  the  very  last  day  of  November,  still  the  six  lunar  months  have  elapeed ;  so  that^ 
take  it  the  one  way  or  the  other,  the  child  is  still  a  lawful  child.      But  we  are  going  a 
great  deal  too  far  here ;  because,  what  was  the  absence  in  this  case  1    All  that  we  are 
told  about  it  is,  that  he  wei^t  to  England,  or  thc^t  he  ws^  oi)  the  borders  i  a  distance  \ 
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suppose  of  twenty  miles  from  his  own  house.  How  far  he  went  into  England,  what  he 
was  doing  there,  or  whether  his  absence  was  without  intermission,  we  are  left  to  con- 
jecture. What  was  the  improbability  that  he  might  not  have  slipt  back  from  the  border 
to  his  own  house,  and  had  intercourse  with  his  wife  1  We  have  no  proof  where  the  lady 
was  during  the  time.  We  get  a  sight  of  her  now  and  then  it  is  true,  and  she  does  not 
seem  to  be  employed  in  the  best  manner.  But  is  there  any  impossibility  in  her  having 
contrived  to  go  to  the  border ;  and  whether  the  husband  came  to  the  wife,  or  the  wife 
to  the  husband,  I  presume  there  is  very  little  difference.  The  general  question  goes 
deep  into  principles  of  law  ;  and  for  that  reason  it  is  necessary  to  have  a  full  view  of 
the  facts. 

The  second  question  relates  to  the  effect  of  the  contract  1708,  as  putting  Mr. 
Garruthers  under  a  disability  to  execute  the  subsequent  contract  in  1735.  This  con- 
tract was  much  disapproved  of  by  the  counsel  on  both  sides,  who  all  abused  it.  I  am 
not  quite  sure  if  it  merited  that  abuse.  Very  verbose  it  is  iadeed  I  admit;  but  it 
appears  to  me  to  contain  all  the  essential  parts  of  a  good  and  valid  entail.  Whether  it 
contains  clauses  sufficient  to  make  the  subsequent  deed  null  may  be  a  difficulty ;  but  it 
is  unnecessary  to  consider  it,  because  the  question  is,  whether  it  is  not  cut  off  by  the 
negative  prescription  ?  And  I  am  perfectly  satisfied  that  no  man  can  look  at  the  titles 
without  being  clear  that  it  was  completely  cut  off  by  the  negative  prescription.  It  is 
more  than  a  hundred  years  old ;  and  what  has  been  done  upon  it  t  Nothing  on  the  face 
of  [580]  the  earth,  except  that  Francis  Garruthers  made  up  a  title  upon  it,  which  he 
immediately  laid  aside.  It  was  then  thrown  aside,  and  lay  latent  in  the  charter-chest 
of  Dormont  till  it  was  found  accidently  by  some  person  rummaging  there  for  papers  to 
produce  before  the  Court  of  Session.  I  have  no  doubt  that  it  is  cut  oif  by  prescription. 
And  there  is  another  plea  suggested  by  the  Court,  which  has  not  been  taken  the  smallest 
notice  of,  but  which  I  think  invincible.  Who  was  the  party  that  entered  into  the 
contract  1735 1  Was  it  not  Mr.  Francis  Carruthers  1  Could  he  have  pleaded  against  his 
own  deed,  and  said,  to  be  sure  I  did  so  and  so ;  but  I  had  no  power  to  do  what  I  did  t 
I  apprehend  not.  And  if  he  could  not  have  maintained  such  a  plea,  it  is  one  bit  better 
when  it  comes  in  the  mouth  of  his  heir-male,  who  takes  his  estate  ]  He  is  the  person 
who  represents  his  ancestor ;  and  in  place  of  holding  it  ultra  vires  of  him  to  execute 
this  contract,  he  must  be  bound  by  it  himself.  This  is  a  plea  to  which  no  answer  can 
possibly  be  made.  The  pursuer  was  entitled  to  bring  his  action  for  implement  of  the 
contract  1735. 

The  last  point  is  attended  with  some  difficulty.  It  is  impossible  for  any  person  to 
look  at  the  case  without  being  struck  at  first  sight  with  the  apparent  singularity  of  the 
fact,  that  there  is  an  action  brought  to  make  effectual  a  right  which  has  been  long  ago 
discharged,  and  the  discharge  witnessed  and  authorised  by  two  of  the  greatest  lawyers 
that  ever  did  honour  to  this  Court, — men  who  stood  long  unrivalled  at  the  head  of  the 
bar,  and  whose  characters  were  equal  to  their  legal  knowledge.  If  I  had  seen,  or  if  I 
supposed  that  they  understood  the  discharge  to  have  the  effect  which  is  now  ascribed  to 
it,  I  should  hesitate  indeed,  and  deliberate  well  before  I  gave  way  to  any  opinion  of  my 
own.  But  I  am  sure  they  did  not  differ  in  one  single  point  from  the  opinion  which  I 
am  now  to  deliver,  satisfied  that  they  neither  did  nor  could  mean  to  give  such  an  effect 
to  this  discharge,  which  comes  here  bearing  the  signatures  of  their  great  names.  In 
examining  this  matter,  the  first  question  is,  What  was  the  situation  of  this  lady  in 
point  of  right,  and  what  power  had  she  of  alienating  her  right )  It  is  perfectly  clear 
that,  at  the  time  when  the  discharge  was  granted,  she  was  not  properly  the  heir  of  the 
marriage,  because  the  destination  must  remain  in  pendente  till  the  father's  death.  That 
event  fixes  it  in  the  person  who  is  the  heir  of  the  marriage,  or  who  is  nearest  at  the 
time  the  succession  opens.  A  person  may  be  nearest  for  the  time  being.  He  may  have 
a  chance  of  succession  depending  upon  contingencies  ;  and,  accordingly,  Mrs.  Routledge 
was  the  person  who  had  the  greatest  chance,  but  depending  upon  two  contingencies ; 
firsty  Upon  her  father  having  heirs-male  by  another  marriage ;  and,  secondly,  On  her 
surviving  him.  If  she  died,  her  heirs  had  no  claim ;  and  if  her  father  had  heirs-male, 
she  had  as  little  right.  Having,  therefore,  not  a  vested  right,  but  a  mere  expectancy, 
what  title  could  she  convey  to  any  person  ?  The  fair  answer  is,  that  the  utmost  she 
could  either  discharge  or  convey  was  the  expectancy  which  she  herself  possessed.  The 
chance,  the  hope  of  succession,  the  lottery  ticket  that  belonged  to  her,  she  could  freely 
give  away.     If  it  came  up  a  prize,  it  was  very  well ;  the  discharge  was  good ;  but  who- 
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ever  contracted  with  her  took  the  right  precisely  as  it  stood  in  her  person,  snbject  to  all 
the  conseqaences.  It  has  [691]  been  commonly  said,  and  I  think  justly,  that  hein  of 
a  marriage  differ  from  other  hei'n-expectant^  because  they  have  ekjtis  crediH,  But  what 
is  the  nature  of  it,  and  what  does  it  really  import  1  It  goes  merely  this  length,  that  it 
pi'events  the  succession  from  being  altered  or  defeated  by  the  gratuitous  deeds  of  the 
father.  But  with  regard  to  the  succession  in  the  father's  lifetime,  there  is  no  difference 
between  them  and  any  other  heirs  whatever.  Indeed,  I  might  venture  to  say,  that 
wherever  there  is  a  destination,  simple  or  otherwise,  no  right  rests  in  the  heir  who  staode 
nearest  till  the  death  of  the  person  at  whose  death  the  succession  is  to  devolve  on  hhn ; 
so  that  if  he  dies  in  the  meantime,  he  just  drops  out  of  the  succession  altogether,  and 
all  his  deeds,  discharges,  and  conveyances,  go  for  nothing.  Suppose  a  man's  eldest  son 
chuses  to  sell  his  father's  estate,  that  is,  his  expectancy,  during  his  father's  life,  whether 
the  law  would  pay  regard  to  such  an  infamous  transaction,  I  know  not ;  but  sure  I  am 
that  your  Lordships  would  pay  no  regard  to  it  further  than  concerned  his  own  right; 
and  that  if  he  died  before  his  father,  all  his  deeds  and  discharges  would  fall  to  the 
ground.  Nay,  the  proper  primeval  principles  of  the  law  of  Scotland  go  a  great  deal 
farther ;  for  unless  the  right  is  vested  in  him  by  a  complete  service,  all  his  deeds  die 
along  with  him.  They  all  pass  away,  except  in  the  cases  provided  for  by  the  Act  1695 ; 
and  where  that  does  not  apply,  the  rule  still  remains,  even  in  the  case  of  an  apparent 
heir.  But  what  shall  we  say  of  this  wooian  1  She  never  became  an  apparent  heir,— 
she  never  reached  that  length, — she  never  had  anything  beyond  this  defeasible 
expectancy. 

In  the  course  of  the  argument^  the  counsel  for  the  defender  chiefly  relied  upon 
certain  decisions,  particularly  in  the  cases  of  Trail  and  Fotheringham.  One  of  these  I 
had  good  access  to  know,  being  counsel  in  it.  I  remember  very  well  that  the  opinion 
of  the  Court  was  unanimous,  or  nearly  so,  upon  what  I  understood  to  be  the  main  point 
at  issue,  viz.  Whether  a  father  under  a  contract  was  entitled  to  anticipate  the  succes- 
sion, to  put  it  forward,  as  it  is  called ;  that  is,  whether  he  had  it  in  his  power  to  give 
the  estate  to  him  who  was  heir-expectant  at  the  time,  and  whether  this  could  be  held  as 
implement  of  the  contract  of  marriage  ?  But  every  argument,  from  reason  and  justice, 
and  every  legal  argument,  is  in  favour  of  the  decision  in  that  case,  that  a  &ther  has 
such  power ;  and  why  ?  A  father  is  the  person  who  is  to  implement  the  contract  of 
marriage.  That  is  dispensed  with  till  the  time  of  his  death.  But  suppose,  for  good 
reasons,  he  chose  tp  waive  this,  and  to  fulfil  it  during  his  life ;  and  provided  he  does 
so  fairly  and  fully,  what  objection  can  there  be  to  it  ?  I  should  think  it  were  carrying 
the  law  far  indeed,  if  you  were  to  set  aside  a  transaction  in  which  the  father  does  more 
than  justice  to  the  heirs  of  the  marriage,  for  he  gives  up  his  own  liferent;  and,  there- 
fore, I  understood  it  to  be  settled  at  the  time  that  there  was  nothing  to  hinder  ^e 
father  from  doing  so,  provided  he  gave  fair  and  full  implement,  as  was  done  in  the  case 
of  Fotheringham.  How  would  this  matter  have  stood  here,  if  the  fact  had  been  different, 
that  is,  if,  in  place  of  endeavouring  to  get  this  poor  woman  inveigled  into  a  transaction 
by  which  she  sold  her  birthright^  Mr.  Carruthers  had  said  that  he  wished  to  perform 
his  contract,  and  had  granted  a  conveyance  of  his  estate  of  Dormont  in  her  faToort 
[692]  I  should  have  thought  the  contract  fairly  implemented ;  but,  upon  her  death, 
would  the  estate  have  returned  to  the  family )  By  no  means.  It  would  ha?e  jost 
gone  to  Mr.  Routledge.  Where,  then,  is  the  analogy  betwixt  allowing  a  father  furlj 
and  squarely,  without  equivocation  or  reservation  of  any  kind,  to  make  over  his  estate 
to  his  son,  and  allowing  him,  during  his  own  life,  to  take  advantage  of  his  children  who 
are  dependent  upon  him,  and  to  stipulate  for  a  surrender  in  his  own  favour  of  their 
birthright  under  the  contract  of  marriage?  And  for  what?  For  some  trifling  sam, 
such  as  this  L.650.  I  was  surprised  to  hear  a  distinction  attempted  to  be  drawn  and 
dwelt  upon  by  the  counsel  for  the  defenders  upon  this  part  of  the  case,  as  i^  although 
such  a  transaction  must  be  held  unlawful  and  reprehensible  in  regard  to  third  parties, 
yet  there  could  be  no  harm  in  it  where  a  father  and  his  children  are  the  parties.  Mj 
idea  is  directly  the  reverse ;  because,  even  suppose  it  were  lawful  in  regard  to  third 
parties,  which  it  clearly  is  not^  still  it  is  highly  proper  to  draw  close  the  strict  rules  of 
law  where  a  father  is  transacting  with  his  children,  because  it  is  impossible  to  concei?e 
a  situation  in  which  the  parties  are  more  unequally  matched,  or  where  the  father,  if  his 
own  conscience  does  not  restrain  him,  is  more  completely  free  from  every  other  check 
or  restraint,  whether  from  law  or  otherwise.     He  knows  the  exact  state  of  the  landi^ 
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the  amount  of  the  rents,  the  debts  and  incumbrances,  the  precise  condition  and  value  of 
different  parte,  and  the  whole  train  of  circumstances  necessary  to  form  a  true  estimate  ; 
whereas  the  other  party  knows  nothing.  If  it  were  necessary  to  frame  a  case  for  the 
sake  of  illustrating  the  propriety  of  preventing  such  transactions,  I  do  not  think  it 
poemble  to  invent  from  imagination  a  stronger  case  than  the  one  now  before  us.  A 
tnuisaction  entered  into  between  the  father  and  the  child,  helpless  and  under  age,  whom 
he  had  abandoned  from  her  infancy,  thrown  destitute  among  strangers, — her  legitimacy 
even  called  in  question  in  a  process  which  neither  she  nor  her  husband,  in  the  embar- 
raaaed  state  of  their  circumstances,  had  the  means  of  carrying  on ;  and  in  that  situation 
suffered  to  become  a  party  to  an  agreement,  by  which  she  and  her  husband  give  up  the 
estate  of  Dormont  for  L.650. 

Upon  this  part  of  the  question  the  defenders  appeal  to  the  second  branch  of  the 
Fotheringham  case,  namely,  what  respected  Norman  Fotheringham,  to  which  I  think 
a  sufficient  answer  was  stated  by  Lord  Succoth.  It  was  said  that  Norman,  although  he 
survived  the  Either,  did  not  live  till  the  right  vested,  because  he  died  before  the  mother. 
Now,  it  is  clear  that  the  right  vested  in  Norman  the  moment  the  father  died ;  for  this 
reason,  that  the  mother's  estate  had  been  given  up  long  before  the  father's  death ;  and 
the  two  estates  being  united,  Norman  was  entitled  to  go  to  his  eldest  brother,  and  to 
say,  I  call  upon  you  to  denude  and  convey  in  my  favour.  I  have  not  a  doubt  that  it 
was  a  valid  right  not  vested  by  service,  but  much  better,  because  no  service  was  necessary. 
It  arose  ex  contractu ;  and,  accordingly,  the  Court  found  so.  The  present  case  is  quite 
different  This  lady  died  before  her  father,  and  she  had  nothing  but  the  mere  chance 
of  sncoession. 

I  have  just  one  single  observation  to  make  on  the  decree-arbitral.  On  looking  at  it, 
I  have  very  great  doubt  whether  it  meant  that  this  lady  should  discharge  more  than  the 
right  that  belonged  to  herself ;  for  at  this  [593]  time  she  was  very  young,  she  was  even 
under  age,  she  was  a  minor,  and  the  chance  was  greatly  in  her  favour  that  she  would 
survive.  Therefore,  supposing  that  the  decree-arbitral  meant  only  to  convey  the  right 
that  was  in  her,  the  father  got  a  very  good  bargain ;  and,  upon  considering  the  decree, 
I  cannot  think  the  parties  ever  meant  it  to  go  farther.  These  eminent  men,  whose 
names  appear  there,  could  not  be  ignorant  that  the  chance  was  in  favour  of  the  lady 
having  children ;  and  they  must  also  have  known,  that  if  she  produced  a  child,  and 
afterwards  died  before  her  father,  the  right  under  the  marriage-contract  vested  in  the 
child  from  that  instant.  This  was  an  event  which  they  could  not  but  have  had  in 
view ;  and,  therefore,  if  they  ever  meant  this  discharge  to  be  of  the  nature  that  is  sujv 
posed, — a  discharge  in  which  the  lady  not  only  renounces  for  herself,  but  extinguished 
the  hope  of  her  issue, — is  it  not  natural  to  suppose  that  they  would  have  seen  the 
necessity  of  making  some  provision  for  such  a  case  7  I  don't  see  how  they  could  well 
have  made  any  effectual  clause  for  this  purpose ;  but  they  would  certainly  have  tried 
it ;  they  woidd  certainly  have  attempted  to  make  some  provision  for  that  special  event 
But  no  such  thing  appears ;  not  a  word  of  any  such  clause  is  to  be  found.  The  only 
thing  that  is  discharged  is  the  lady's  own  right  cf  succession.  As  to  the  right  of  her 
children,  not  the  slightest  syllable  glances  at  it  from  the  beginning  to  the  end  of  the 
deed  ;  and,  therefore,  the  inference  that  I  draw  is,  that  these  gentlemen  saw  the  matter 
ezacUy  in  the  same  light  that  we  do.  They  thought  it  highly  material  that  this  lady, 
from  the  involved  state  of  her  affairs,  should  make  such  a  bargain  for  her  own  chance, 
without  having  the  remotest  idea  that  she  was  to  do  more,  or  even  supposing  that  the 
discharge  was  ever  to  be  founded  upon  in  the  event  that  has  now  happened. 

With  regard  to  the  case  of  Stewart,  it  does  not  appear  to  me  to  be  a  decision  in 
point  at  alL  The  case  is  not  stated  distinctly.  I  have  looked  into  the  appeal  cases, 
which  are  by  no  means  accurate.  There  is  not  a  single  fact  in  the  case  clearly 
explained.  They  don't  even  say  expressly  whether  the  son  survived  the  father,  and 
consequently  whether  he  came  to  be  vested  with  the  right  of  succession.  But  the  argu- 
ment maintained  is,  that  the  son  had  not  a  vesied  right,  because  he  had  not  made  up 
titles  by  service.  Now,  did  they  not  know  that  there  could  not  possibly  be  a  service 
to  a  living  man  t  It  is  clear,  therefore,  that  he  must  have  survived  his  father,  and  so 
the  case  just  comes  to  be  the  case  of  Norman  Potheringham,  which  was  decided  upon 
principles  that  have  been  long  recognised  in  the  practice  of  the  law  of  Scotland,  going 
deep  into  our  family  settlements,  and  pervading  the  whole  system  of  our  heritable 
rights.     It  only  remains,  therefore,  to  give  judgment  in  favour  of  the  pursuers.     Some- 
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thing  has  been  said  upon  the  hardship  that  must  follow  from  this ;  but  it  is  a  htiddup 
which  arises  from  the  law,  and  which  most  be  felt  in  every  case  where  the  nghteons 
heir  is  restored  to  the  inheritance  of  his  ancestor. 

The  interlocutor  of  the  Court  was  (21st  February  1811),  ''In  the  process  of 
reduction  improbation,  at  the  instance  of  John  Koutledge  against  William  Thomas 
Carruthers,  they  sustain  the  reasons  of  reduction  of  the  disposition  and  other  deeds 
quarrelled,  and  reduce,  de-  [594]  -cern,  and  declare  in  terms  of  the  conclusions  of  redac- 
tion of  the  libel ;  and  in  tbe  counter  process  of  reduction,  at  the  instance  of  the  ssid 
William  Thomas  Carruthers  against  John  Boutledge,  they  repel  the  reasons  of  reduc- 
tion, sustain  the  defences,  assoilzie,  and  decern." 

William  Francis  Carruthers  reclaimed,  and  his  petition  was  ordered  to  be  aoswersd. 
In  the  meantime  John  Routledge,  the  original  pursuer,  died,  and  was  succeeded  by  Mis. 
Anne  Routledge,  wife  of  the  Eight  Eeverend  Lord  Bishop  of  Bangor,  his  eldest  sister, 
who  was  served  heir  of  provision  to  him  in  the  right  to  the  lands  in  question,  and  who 
sisted  herself  as  to  the  pursuer  in  the  action. 

In  the  reclaiming  petition,  Mr.  Carruthers  gave  up  the  plea  of  legitimacy,  but  still 
pleaded  the  other  two  points. 

On  the  validity  of  the  discharge,  he  argued, — 

The  plea  which  the  pursuer  has  all  along  maintained  is,  that  where  an  estate  is  left 
to  the  heirs  of  a  marriage,  it  is  in  the  power  of  the  eldest  son  to  dischavigd  the  father's 
obligation,  so  as  to  enable  him  to  alter  the  order  of  succession,  though  he  cannot  assign 
his  right  to  a  third  party.  This  position  was  admitted,  provided  the  son  survived  tbe 
father.  But  it  was  denied  unless  such  was  the  case ;  and  also,  that  specific  implement 
of  the  obligation  had  been  given. 

In  order  to  solve  any  difficulty  that  arises  iu  the  decision  of  this  question,  it  is 
necessary,  first  of  all,  to  inquire  into  the  nature  of  the  right  which  the  heirs  of  a 
marriage  have  under  a  marriage-contract,  and  the  obligation  of  the  father  who  makes 
such  a  contract. 

It  is  now  quite  indisputable  that  the  heirs  of  a  marriage  have  a^us  crediti  under  the 
contract,  while  the  other  substitutes  have  only  a  apes  succemonU,  This  jus  crediti  was 
not  acknowledged  by  our  older  law ;  all  the  provisions  in  a  marriage-contract  were  held 
revokable  at  the  will  of  the  father.  Aikmans,  20th  December  1550. — Balfour,  pi  222, 
223. — ^This  however  was  changed  in  Craig's  time,  though  even  then  it  was  a  question 
of  some  doubt.  But  it  was  finally  settled  in  the  time  of  Lord  Stair^  b.  ii  tit.  3,  s.  41. 
And  thus  the  heirs  of  a  marriage  are  now  considered  not  only  in  destincUtows^  but  also  in 
obligatione.  They  are  creditors  quoad  the  father,  and  he  cannot  defeat  their  right 
gratuitously. 

But  though  this  is  the  case,  still  the  power  of  the  father  is  considerable  over  the 
estate.  He  may  sell  it,  or  he  may  burden  it  with  debt.  He  has  the  full  administration 
of  it  still ;  and  the  heir,  during  his  life,  cannot  interrupt  that  right  by  any  known  form 
of  diligence.  The  father  is  thus  not  bound  to  grant  specific  implement  He  may  mske 
away  with  the  estate  if  he  pleases ;  all  that  the  obligation  extends  to  is,  that  if  the 
estate  remains,  the  heir  of  the  marriage  gets  it.  But  if  it  does  not,  then  tiie  heir  is 
creditor  on  the  father's  separate  funds  for  an  equivalent. 

The  jiLS  crediti  of  the  heir  of  a  marriage  vests  in  him  without  a  service.  So  that  if 
there  are  any  obligations  that  can  be  implemented  in  [595]  the  lifetime  of  the  father, 
he  can  sue  for  implement  of  these  upon  the  contract  itself.  But  the  obligation  of  tbe 
father  does  not  operate  as  a  tailzie.  It  is  a  destination  where  sljus  crediti  is  given  to 
the  heir  of  the  marriage,  but  only  a  spes  suceessionis  to  the  other  children.  The  obliga- 
tion of  the  father  is  jast  that  of  an  ordinary  debtor.  Though,  therefore,  he  can  do 
nothing  with  the  estate,  so  as,  by  gratuitous  deeds,  to  destroy  the  right  of  the  heir,  yet 
he  may  dispone  it  to  the  heir  himself ;  and  if  he  does  so,  the  contract  is  at  an  end. 
The  heir,  in  such  a  case,  cannot  object,  neither  can  the  other  substitute  heirs.  These 
last  had  originally  merely  a  spes  suceessionis,  and  they  cannot  object  that  that  spes  has 
been  disappointed.  In  this  view  of  the  case,  then,  it  is  plain  that  the  father  can  do 
any  thing  with  the  consent  of  the  heir ;  without  it  he  can  do  nothing. 

A  creditor  under  a  marriage-contract  may  sue  in  certain  cases  for  implement,  sneh 
as,  that  sums  of  money  be  laid  out  in  a  particular  way,  or  that  the  estate  be  taken  in  a 
particular  destination,  but  he  cannot  sue  in  the  father's  lifetime  for  possession.  To  this 
may  be  referred  the  principle  that  gives  a  right  to  the  father  to  implement  during  bis 
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lifetime,  by  disponing  the  estate  at  once  to  the  heir  existing  of  the  marriage.  The 
delay  ia  an  advantage  to  the  father,  which  he  may  renounce  in  the  same  way  as  a 
pezQon  bound  to  pay  a  sum  of  money  ten  years  hence  may  pay  it  now.  But  though 
it  ia  admitted  that  a  father  may  implement  the  provisions  of  the  marriageHSontract 
to  the  heir  in  his  lifetime,  yet  it  is  maintained  that  it  must  be  specific  implement ; 
and  it  ia  said  thac  the  ground  of  this  is,  that  the  heir  takes  the  estate  prceceptione 
hcereditcUis^  and  that  in  the  one  case  there  is  a  prceceptio  JuBreditcUia,  in  the  other  not. 
There  is  a  great  error  in  this  position ;  for  if  the  heir  survives  the  father,  and  gets 
the  estate,  the  contract  is  at  an  end,  whether  there  be  pr(eceptio  or  not ;  and  if  the 
father  survives  him,  then  there  can  be  no  such  thing  as  proBceptio  hcereditatia,  which 
ia  just  a  continuance  of  the  possession  after  the  father's  death. — Erak.  b.  iii.  tit.  8, 
a.  87,  92,  in  fine. — But,  according  to  that  reasoning,  there  can  be  no  such  thing  even 
as  specific  implement ;  because,  were  such  given,  unless  the  heir  survive  the  father, 
there  is  no  prceceptio. 

The  argument  of  the  pursuer  is  certainly  a  little  more  intelligible  than  that  of  the 
defender  in  this  particular.  It  is  this,  that  the  heir  expectant  is  the  creditor  of  the 
father, — that  he  may  receive  from  him  implement  of  the  father's  obligation  in  his 
favour ;  and  if  he  receives  implement,  or  such  as  he  chuses  to  account  implement,  he 
may  discharge  the  obligation  aitogether.  The  father  has  in  him  the  full  right  of  dis- 
posal of  his  property,  in  so  far  as  he  is  not  restrained.  But  that  restraint  once  removed, 
he  may  do  any  thing  with  it  he  chooses.  The  heir  of  the  marriage  is  the  person  in 
whose  favour  that  restraint  is  imposed  on  the  father.  In  him  is  theyti^  crediti;  it 
vests  in  him  propria  jure  ;  a:id  he  is  in  tittdo  to  renounce  or  discharge  it  if  he  pleases, 
If  he  ia  in  iittdo  to  do  so,  then  it  matters  not  how,  when,  or  for  what  equivalent  he 
does  it. 

This  right  in  the  heir  of  the  marriage  has  been  long  ago  expressly  recognised  by  the 
Courty  and  that  decision  confirmed  by  many  ones  subsequent.  Stewart  of  Burgh 
against  Moodie,  17th  January  1728.  House  of  Peers,  6th  February  1729.  Trail 
against  Trail,  23d  January  1718.  [596]  Edgar  against  Maxwell,  KUk.  voce  ConsoHda- 
tion. — Moncrieff  against  Moncrieff,  8th  December  1759. — Sinclair  of  Southdun,  5th 
November  1768. — Allardice  against  Smart,  1720,  affirmed  in  the  House  of  Lords,  21st 
February  1721.— Fotheringham  of  Powrie,  20th  June  1797. 

The  great  error  in  the  pursuer^s  reasoning  lies  in  his  confounding  ^jtis  crediti^  which 
an  heir  of  provision  may  discharge,  and  a  spea  sticcessionis,  which  he  cannot  convey ; 
which  last  was  the  case  of  M'Conochie  against  Greenlees,  quoted  by  him.  These,  how- 
ever, are  very  different.  The  spes  successionis^  if  conveyed,  may  be  effectual  or  not,  just 
as  it  turns  out,  in  fulfilment  or  disappointment  of  the  hope  sold.  This  is  the  case 
between  an  heir  of  provision  and  a  stranger  to  whom  the  hope  is  sold.  But  between 
the  heir  and  his  father  it  is  just  the  ordinary  case  of  a  debtor  and  creditor.  In  the  kst 
case  the  question  is  not,  if  the  heir  can  convey  a  right  which  may  never  belong  to  him ; 
bat  it  is,  if  he  can  discharge  an  obligation  in  which  he  is  sole  creditor.  Upon  every 
principle  of  law  it  follows  that  a  father,  with  consent  of  the  heir,  may  convey  the  estate, 
though  it  would  not  be  in  the  power  of  the  heir  of  provision  to  grant  a  conveyance  of  it 
to  a  third  party,  unless  he  survived  the  father. 

The  right  of  succession  is  different  from  a  jus  crediti.  The  one  only  comes  into 
action  at  the  death  of  the  ancestor,  and  requires  a  service.  The  other  may  be  acted 
upon  during  the  lifetime  of  the  father,  and  is  taken  up  without  service  of  any  kind.  A 
father  having  an  estate  with  a/W  crediti  in  favour  of  the  heir,  is  possessor  of  an  estate 
under  a  burden.  That  burden  cannot  be  transferred  to  another,  but  it  may  be  renounced 
in  the  same  way  as  a  creditor  inhibiter  may  discharge  his  inhibition,  but  only  to  the 
debtor  himself. 

In  shorty  the  argument  just  comes  to  this,  that,  in  questions  between  the  father  and 
the  heir  of  provision,  the  heir  may  discharge  the  obligation ;  and  no  service  is  necessary 
to  enable  him  to  do  so,  the  jus  a'editi  vesting  in  the  heir  before  and  after  the  father's 
death.  But  to  give  him  a  vested  right  to  the  property  itself,  so  that  he  could  dispose  of 
the  estate  to  a  third  party,  a  service  is  necessary,  which  cannot  be  had  till  the  death  of 
the  father.     So  that  though  the  heir  cannot  transfer,  he  may  discharge. 

It  has  been  said  that  Mrs.  Boutledge  was  not  the  heir  of  the  marriage,  as  her  right 
would  have  been  superseded  by  the  sons  of  a  second  marriage.  But,  as  matters  stood, 
she  was  certainly  the  heir  of  the  marriage,  on  occasion  of  which  the  contract  was  made. 
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and  from  the  divorce,  there  could  be  no  other.  She  was  thus  the  heir  nnder  the  oon- 
tract,  and  had  the  whole  benefit  of  the  obligation  contained  in  it.  That  benefit,  however 
small,  conferred  upon  her  just  as  much  &ju8  erediti  as  that  of  other  heirs  of  provinon, 
where  the  father  might  defeat  their  right  altogether  by  spending  the  estate. 

It  is  always  to  be  remembered  that  Mr.  Garruthers,  the  father,  had  the  foil  and 
free  right  in  the  fee  of  the  estate,  with  the  burden  of  an  obligation  on  it  in  &voiir 
of  the  heir  of  the  marriage,  but  to  nobody  else.  If  then  there  was  a  Jus  eredUi  in 
Mrs.  Boutledge,  as  the  heir  existing  at  the  time,  that  jus  erediti  was  capable  of  being 
implemented  or  discharged.  The  father  lay  under  no  obligation  to  the  substitate  hein 
of  provision. 

[597]  In  short,  the  rule  of  law  seems  to  be,  that  the  heir  of  provision  under  a  nur- 
riage-contract,  having  a  jus  erediti,  may  discharge  that  right  either  on  implement  or 
gratuitously,  or  by  receiving  what  he  deems  an  equivalent.  That  the  jus  erediH  is 
a  right  which  the  person  having  it  may  transact  about ;  and  that  the  validity  of  tbat 
transaction  does  not  depend  on  the  survivance  of  the  heir,  or  is  in  any  way  affected  by 
the  decease  of  the  father.  Such  a  transaction  has  also  the  effect  of  exhausting  the  jus 
erediti  under  the  contract,  and  putting  an  end  to  the  spes  suceessianis  of  the  oSier  sub- 
stitute heirs. 

It  has  been  said  that  an  unfair  advantage  was  taken  of  Mrs.  Routledge's  situation, 
and  that  she  was  fraudulently  induced  to  enter  into  the  transaction,  and  grant  the  diB- 
charge.  But  it  is  to  be  remarked,  that  no  reduction  on  the  head  of  fraud  has  been 
brought  of  this  deed ;  and  therefore  such  a  plea  may  be  totally  disregarded.  But^  in 
point  of  fact,  Mrs.  Routledge  got  enough.  Her  right  to  any  thing  at  all  was  contingent 
It  might  have  been  defeated  in  various  ways ;  and  if  she  got^  de  preserUi,  a  sum  to 
which  she  otherwise  might  never  have  been  entitled  to,  she  got  more  than  the  value  of 
her  right. 

It  is  also  said  that  the  arbiters  meant  only  that  she  should  discharge  her  own  i%ht) 
and  not  that  of  her  heira  !Now  if  she  got  full  value  for  her  right,  there  is  surely  no 
ground  for  such  a  restriction.  But  the  deed  1 759  shews  that  the  advisers  of  Francis 
Garruthers  thought  the  discharge  effectual,  otherwise  they  would  not  have  allowed  him 
to  make  such  a  deed,  which  could  not  otherwise  be  effectual.  It  is  very  true  Mrs.  Bont- 
ledge  does  not  discharge  per  expressum  the  right  of  her  children.  But  that  is  of  no  con- 
sequence ;  for  if  the  heir  of  provision  in  a  marriage-contract  can  receive  implement  of 
the  provisions  in  his  favour,  or  discharge  the  obligation  of  the  father,  the  right  of  his 
children  is  as  effectually  discharged  as  if  it  was  expressly  done. 

Secondly. — As  to  the  effect  of  the  deed  1708. 

That  deed  was  clearly  a  strict  entail.  It  was,  at  all  events,  an  onerous  deed  of  John 
Garruthers ;  and  all  those  having  right  from  him,  under  it,  were  bound  to  respect 
it;  though  it  was  a  latent  deed  that  did  not  affect  Francis  Garruthers.  It  would 
not  be  good,  indeed,  against  onerous  creditors ;  but  it  would  be  perfectly  good  against 
heirs  inter  se;  and,  on  a  contravention  of  its  obligations  and  restrictions,  the  heirs  might 
have  brought  a  declarator  of  irritancy  against  him.  But  it  is  said  that  the  deed  1708  is 
prescribed.  But  it  is  to  be  observed,  that  as  Francis  Garruthers  made  up  no  titles,  n<^ 
did  any  thing  inconsistent  with  the  entail  till  1735,  he  must  be  held  to  have  possessed 
under  it  all  the  time ;  and  there  was  no  necessity  to  bring  any  action  against  him  to  pre- 
serve the  entail. — Welsh  Maxwell,  21st  June  1808. 

Francis  Garruthers  died  in  1773,  within  less  than  40  years;  and  since  that  no  pre- 
scription has  been  running  against  the  entail.  In  1759,  Francis  Garruthers  made  np 
titles,  in  conformity  with  the  destination  in  the  deed  1708 ;  and  he  and  his  heirs  have 
been  possessing  ever  since  on  that  deed,  and  they  could  not  run  a  prescription  against 
themselves.  But  neither  can  Mrs.  Boutledge  or  her  son  do  so,  as  they  never  have  been 
in  possession  at  all ;  and  the  heir  in  possession  [598]  had  no  reason  to  bring  an  action 
against  them  to  stop  the  course  of  prescription.  Prescription  therefore  cannot  run  after 
the  death  of  Francis  Garruthers. 

Answered, — 

From  the  contract  1735,  Mrs.  Routledge,  the  mother  of  the  pursuer,  had  an  alterna- 
tive right  either  to  the  estate  of  Dormont  or  to  the  sum  of  L.1000.  Her  right  to  the 
first  was,  indeed,  contingent ;  but  her  right  to  the  second  was  undoubted  on  the  day  of 
her  marriage.  She  might  be  eventually  entitled  to  more,  but  she  was  her  father's 
creditor  to  the  extent  of  L.1000,  which  no  event  could  deprive  her  of. — Lyon  against 
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the  Creditors  of  Easter  Ogil,  24tb  January  1724.— Hamilton,  2l8t  February  1690.— 
Preeton,  15th  July  1691. — Creditors  of  Eedcastle  against  his  children,  2d  February 
1792. 

Then  came  the  decree-arbitral,  which,  from  the  whole  res  gesta  of  the  transaction, 
plainly  shews  that  it  was  the  opinion  of  the  arbiters  that  Mrs.  Boutledge  was  renounc- 
ing her  own  right,  only  in  the  event  of  her  succeeding ;  and,  secondly,  that  she  could 
do  no  more. 

The  question  here  is  not  if  an  heir  of  provision  can  discharge  the  provisions  in  a 
maniage-contract,  by  receiving  implement,  but  if  he  can  do  so  without  implement. 

Originally,  contracts  of  marriage  were  accounted  simple  destinations  merely,  giving 
no  JU8  erediti  to  any  of  the  children.  This  was  changed  in  the  course  of  the  16th 
century.  It  has  been  said  that  children  are  nowhere  so  safe  as  in  the  hands  of  their 
parents.  But  this  is  a  great  mistake.  In  fact,  it  was  from  a  distrust  of  parents  that 
contracts  of  marriage  are  necessary  at  all.  By  these,  in  the  present  interpretation  of 
the  law,  a  right  is  secured  to  the  children  either  existing  at  the  time  or  in  spe,  whether 
there  be  a  dowry  paid  or  not,  or  whether  the  contract  be  antenuptial  or  postnuptial.  In 
the  practical  use  of  these  contracts  a  difficulty  has  arisen  in  preserving  to  children  the 
seenrity  of  their  rights  under  them.  This  difficulty  arises  from  the  unlimited  right  of 
the  father  over  his  property,  and  from  the  kind  of  right  which  the  children  have,  they 
having  no  vested  right  during  the  lifetime  of  their  father.  To  meet  this  difficulty,  the 
law  holds  that  the  power  of  the  father  is  limited  to  the  granting  of  onerous  deeds  ;  and 
that  the  children  have  so  far  a/tw  erediti  in  their  father's  funds  as  to  give  them  right  to 
the  provisions  provided  to  them  from  the  estate  of  their  father,  from  his  other  funds, 
should  that  estate  be  sold. 

As  to  the  right  of  the  children  under  a  marriage-contract,  it  has  been  maintained  by 
the  defender,  that  the  whole /im  erediti  under  the  contract  is  vested  in  the  heir  presump- 
tiye  of  t^e  marriage.  But  this  is  completely  against  the  meaning  and  intendment  of  the 
contract.  The  provisions  are  in  favour  of  the  heirs  of  the  marriage.  The  lands  are  not 
conveyed  to  any  particular  individual  of  the  issue  of  the  marriage,  but  to  the  heir  of  the 
marriage ;  or,  in  other  words,  to  him  who  shall,  as  the  father's  heir,  take  up  the  succes- 
sion at  his  death.  By  the  words  of  the  contract,  it  is  impossible  to  say  that  the  heir 
presumptive  has  any  right  during  the  father's  lifetime ;  for,  if  the  case  shall  be  regarded 
as  a  matter  of  [699]  guceession^  then  the  heir  cannot  be  known  till  the  father's  death ;  if 
it  is  to  be  considered  as  a  debt,  then  the  creditor  cannot  be  known  till  that  time.  The 
meaning  and  intention  of  the  parties  in  the  contract  is  clear.  The  presumption  is,  that 
there  are  to  be  children  of  the  marriage ;  and  it  is  the  meaning  of  the  parties  to  provide 
the  estate  to  him  who  shall  be  the  heir  at  the  father's  death.  If  this  is  the  meaning  of 
parties,  it  is  hardly  to  be  supposed  that  the  law  would  sanction  any  transaction  of  a 
party  who,  at  the  time,  had  not  the  corresponding  right  in  him  to  transact,  which  was 
to  have  the  effect  of  annihilating  the  contract  altogether  as  to  those  who  might  eventually 
bare  a  better  right  under  it  than  his. 

But  it  has  been  said  that  the  heir  presumptive  of  the  marriage  has  a  jus  erediti 
which  vests  immediately,  and  which,  like  every  other  right  between  debtor  and  creditor, 
may  be  discharged,  though  it  cannot  be  conveyed.  This  involves  a  principle  contrary 
to  every  rule  of  law ;  for  it  supposes  a  vested  right,  which  may  be  renounced,  but 
which  cannot  be  conveyed.  But  the  rule  of  law  is  otherwise.  Every  right  which,  in 
its  nature,  is  capable  of  being  implemented  and  discharged,  is  likewise  capable  of  being 
conveyed.  But  this,  ex  concessis  of  the  defender  himself,  is  not  so ;  for  he  admits  that 
an  heir  presumptive,  dying  before  the  father,  cannot  effectually  convey  the  estate. 

Under  a  marriage-contract,  looking  to  the  common  sense  of  it,  there  are  two  separate 
rights  under  it,  each  of  which  may  be  called  a  jus  erediti.  The  first  is  a  jtu  erediti  in 
the  estate  itself.  That  may  be  defeated,  indeed,  by  the  onerous  deeds  of  the  father, 
though  it  is  protected  from  all  gratuitous  alienations.  The  second  is  a  jus  erediti  in  the 
succession  to  the  estate.  The  first  is  not  effectual  to  the  heir ;  and  he  has,  during  his 
Other's  lifetime,  no  power  over  the  estate.  He  cannot  secure  it  by  any  diligence ;  and 
if  he  dies  before  his  father,  he  drops  out  of  the  succession.  But,  as  to  the  other,  it  may 
be  said  to  vest  in  him  as  a  conditional  right  It  is  like  the  right  of  a  substitute  heir  of 
entaiL 

The  whole  puzzle  then  arises  from  confounding  rights  perfectly  different  in  their 
nature  and  effects.     The  plea  of  the  defender  is,  that  the  heir  of  the  marriage  has  a  jus 
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credit^  and  may  discharge  it.  This  is  no  doubt  true.  He  has  Kjus  crediti  of  sacoeeding 
to  the  estate  at  his  father's  death ;  and  this,  which  is  a  personal  right,  he  may  convey  to 
a  third  party.  But  the  jvs  crediti  which  the  defender  must  make  out  here,  is  a  jvs 
crediti  to  the  estate  itself,  which  never  belonged  to  the  heir  presumptive,  and  which, 
consequently,  he  cannot  convey  nor  discharge.  This  is  illustrated  by  the  decision  in 
the  case  of  Gordon  against  Sutherland,  3d  June  1748. — KUk.  Fiar  absolute  and  limited. 

This  doctrine  is  also  illustrated  by  the  way  in  which  these  different  rights  are  mads 
efiectnaL  The  jue  crediti  vests  in  the  heir  of  the  marriage  at  the  death  of  the  father, 
and  must  be  taken  up  by  a  service.  The  jus  crediti  in  the  right  to  succeed  stands  in 
a  different  situation.  The  heir  presumptive  may  predecease  his  father,  and  may  never 
be  possessed  of  the  rights  under  the  marriage-contract.  These  rights  do,  however,  exist, 
and  may  be  protected ;  and  it  has  been  found  that  they  may  be  secured  where  the  heir 
could  not  be  served  at  the  time ;  and  the  rights  thus  secured  remain  for  the  benefit  of 
him  who  eventually  has  right  to  [600]  succeed  when  the  succession  opens. — Enk.  p. 
603. — Campbell  against  Campbell,  January  1742. — Kaimei  Rem.  Dec. — Hay  against 
Lord  Tweedale,  21st  July  1676. — Panton  against  Irvine,  March  1684;  and  Gainis 
against  Cairns,  31st  January  1705. 

But  it  is  said  that  a  father,  bound  by  the  contract  of  marriage  to  leave  his  estate  to 
the  heir  of  the  marriage,  may,  with  consent  of  him  who  is  the  heir  at  the  time,  do  with 
it  what  he  pleases ;  and  thus  that  the  heir  may  discharge  not  only  his  own  right,  but 
that  of  every  other  substitute.  This  position  is  very  seriously  doubted.  The  law  is 
jealous  of  transactions  between  father  and  son.  The  inducements  the  one  has  to  make 
the  other  do  what  he  pleases  are  great  and  powerful ;  and  his  conduct  ought  to  be 
narrowly  watched.  If  a  father  can  thus  induce  his  eldest  son  to  put  an  end  to  the 
contract  of  marriage,  then  such  contracts  are  only  obligatory  upon  fathers  who  respect 
the  rights  of  their  children  ;  and  if  the  pursuer  is  right  as  to  the  meaning  and  intention 
of  contracts  of  marriage,  the  ease  of  defeating  them  must  be  taken  into  account  when 
an  attempt  is  made  to  interpret  the  rights  under  them  in  a  way  which  would  so  effectually 
destroy  them. 

It  is  nowise  inconsistent  with,  and  indeed  naturally  follows  from,  the  rights  of 
children  under  the  marriage-contract  above  stated,  that  a  father  has  it  in  his  power  to 
implement  the  provisions  in  the  marriage-contract,  provided  it  be  full  and  fair  imple- 
ment. The  inducements  to  this  are  legal  and  proper.  But  when  this  is  done,  the  heir 
takes  up  the  estate  prceceptione  hoereditatis.  But  it  is  said  that  there  can  be  such  thing 
as  a  prcHceptio  till  the  death  of  the  father ;  and  the  authority  of  £rskine  is  quoted  as 
an  authority  for  this  assertion.  In  the  passage  quoted,  Erskine  is  talking  of  prceeqftio 
as  a  passive  title.  But  when  the  interests  of  creditors  are  not  involved,  Uiere  is  a 
2^rcecetptio  in  the  case  supposed,  whether  the  son  survive  the  father  or  not.  In  so  far  as 
regards  the  estate,  the  ancestor  is  held  to  have  died  when  the  conveyance  was  executed; 
and  the  son  leaves  it  to  his  heirs,  or  dispones  it  to  a  third  party,  as  he  pleases.  On 
this  principle,  and  by  analogy,  it  is  held  that  an  anticipated  conveyance  to  an  heir 
presumptive  is  good.  In  a  majority  of  cases,  a  conveyance  to  the  heir  presumptive  is 
full  implement  of  the  contract.  He  gets  by  anticipation  what  he  would  be  entitled  to 
at  the  lather's  death  if  he  survived ;  and  it  descends  to  his  heirs,  the  very  persons  who 
would  otherwise  succeed.  But  by  a  discharge  without  specific  implement,  it  is  in  evexy 
case  an  annihilation  of  the  contract.  By  it  he  excludes  his  heirs ;  and  the  father  gets 
quit  of  his  obligation  altogether  by  the  transaction  of  one  who  was  not  in  titulo  to 
transact. 

Various  cases  are  quoted  by  the  defender  as  settling  the  point  for  which  be  con- 
tends. But  all  of  these  were  very  different  from  the  present.  The  case  of  Stewart  of 
Burgh  was  rather  a  case  of  conveyance  than  a  discharge ;  and  a  point  of  fact  is  not 
accurately  ascertained,  though  very  material,  viz.  whether  the  son  survived  the  father. 
The  cases  of  Trail,  Moncrieff,  Allardyce,  Threipland,  and  Fotheringham,  do  not  apply 
In  all  of  these  the  heir  survived  the  ancestor ;  and  thus  the  right  which  he  discharged 
had  completely  vested  in  him.  But,  in  the  present  case,  Mrs.  Eoutledge  died  befoie 
her  father.  She  died  consequently  before  [601]  the  jua  crediti  vested  in  her ;  and 
when  she  took  upon  her  to  discharge  it  for  herself  and  heirs,  she  had  nothing  in  her  to 
discharge. 

Secondly. — As  to  the  deed  1708. 

The  deed  1708  is  stated  as  an  effectual  entail,  barring  Francis  Garruthers  from 
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making  the  deed  1735.  This,  however,  is  not  so.  The  clausefi  are  the  same  as  those 
in  the  case  of  Lady  Dalhousie  against  Brown,  which  were  found  not  to  make  a  valid 
entail,  so  as  to  prevent  an  alteration  of  the  order  of  succession. 

But  be  that  as  it  may,  the  deed  is  lost  both  by  the  positive  and  negative  prescrip- 
tion. The  deed  1708  was  a  latent  personal  deed,  and  never  made  any  part  of  the 
investitures  of  the  estate.  Francis  Carruthers  took  up  nothing  under  that  deed.  He 
took  the  estate  of  Dormont  by  service  to  a  remote  ancestor,  his  immediate  predecessors 
having  held  on  apparency.  He  afterwards  made  up  titles  in  fee  simple ;  and  on  these 
titles  the  estate  has  been  possessed  for  a  far  longer  period  than  40  years. 

Lord  Balgray, — This  is  certainly  a  case  of  great  importance  both  to  the  parties  and 
the  law.  I  have  considered  it  with  great  attention ;  and  I  am  sure,  if  I  am  wrong  in 
the  opinion  I  am  going  to  deliver,  I  may  safely  say  it  is  not  the  fault  of  the  counsel, 
who  have  treated  the  case  with  the  greatest  industry  and  ability.  The  facts  of  the 
case  are  not  much  disputed.  The  first  deed  to  which  your  Lordships  are  called  upon  to 
attend  is  the  contract  of  marriage  1708,  which,  in  as  far  as  regards  the  estate  of 
Dormont^  makes  a  valid  entail. 

Francis  Carruthers  succeeded  to  the  lands  in  1722.  He  afterwards  married  in  1731 ; 
and  in  1735  he  executed  a  postnuptial  contract  of  marriage,  which  has  given  rise  to 
the  present  question.  That  is  a  deed,  therefore,  to  which  the  attention  of  your  Lord- 
ships is  to  be  particularly  directed.  And  we  see  that  the  succession  is  settled,  firsts 
Upon  the  heirs-male  of  the  marriage.  Secondly,  Upon  the  heirs-male  of  Mr.  Carruthers 
in  any  subsequent  marriage ;  and,  thirdly.  Upon  the  heirs-female  of  the  marriage. 
And  if  one  daughter  should  happen  to  be  excluded  from  the  succession  by  heirs-male,  the 
said  Francis  Carruthers  binds  and  obliges  him  and  his  heirs,  &c.  to  pay  L.1000  to 
such  daughter. 

Francis  Carrtithers  made  up  titles  to  the  estate  in  consequence  of  this  contract.  In 
1736  he  was  served  heir  of  provision  under  the  contract  of  1708.  Afterwards,  in  1740, 
he  made  up  titles  to  the  estate  in  fee  simple ;  and  upon  these  titles  it  has  been  possessed 
since  that  period  to  the  present  day. 

In  1740,  Mrs.  Carruthers  gave  herself  up  to  a  profligate  course  of  behaviour,  which 
led  to  a  process  of  divorce  against  her  at  the  instance  of  her  husband ;  and  during  the 
dependence  of  this  process  a  daughter  was  born,  who  was  not  acknowledged  by  Mr. 
Carruthers,  but  boarded  in  a  remote  part  of  England.  In  1758  this  daughter  married 
the  late  Henry  Boutledge,  and  then  came  to  this  country  for  the  purpose  of  instituting 
an  action  against  Mr.  Francis  Carruthers  to  compel  him  to  implement  the  contract  of 
marriage.  And  most  undoubtedly  they  resorted  [602]  to  the  very  best  legal  advice 
that  could  be  had.  I  see  no  ground  for  supposing  that  any  undue  advantage  was  taken 
of  her  and  her  husband,  who  accompanied  her  to  this  country.  I  think  they  did  the 
very  thing  that  any  prudent  person  would  have  done  in  their  circumstances.  A  great 
deal  is  said  as  to  this  lady  being  in  a  particular  situation ;  and  that  advantage  might 
have  been  taken  of  her  in  the  transaction  with  her  father ;  but,  upon  looking  into  the 
the  proof,  it  is  clear  that  there  is  nothing  to  justify  a  presumption  of  this  sort.  She 
married  into  a  family  as  good  as  her  own ;  and  Mr.  Henry  Boutledge  was  just  as  well 
able  to  appreciate  the  importance  of  his  rights  under  this  contract  of  marriage  as  Mr. 
Carruthers  or  any  other  person.  The  process  was  brought  for  implement  of  the  contract 
of  marriage;  and  after  it  had  gone  on  for  some  time,  a  proof  was  taken  as  to  the 
legitimacy  of  this  child.  In  the  course  of  which  it  was  established,  beyond  a  doubt, 
that  Mrs.  Carruthers  had  abandoned  herself  to  a  course  of  profligate  and  adulterous 
conduct;  though,  at  the  same  time,  the  law  most  justly  held  that  the  child  must  be 
considered  as  the  legitimate  daughter  of  Mr.  Carruthers. 

An  agreement  was  afterwards  entered  into ;  and  to  suppose  that  persons  who  had 
resorted  to  the  advice  of  eminent  lawyers  would  have  entered  into  an  agreement  of  such 
a  nature,  without  their  knowledge  and  directions,  is  absolutely  impossible.  They  then 
entered  into  a  submission  to  those  very  persons  who  had  been  consulted  in  the  whole 
case  from  the  beginning — who  knew  best  what  were  the  rights  and  interests  of  the 
parties ;  and  I  am  sure,  had  they  picked  any  two  men  from  the  bar  of  Scotland,  they 
could  not  have  fixed  upon  two  better  qualified  to  do  fair  and  equal  justice  betwixt  them. 
They  pronounced  a  decree-arbitral  in  terms  of  the  agreement  They  were  well 
acquainted  with  the  situation  of  the  parties ;  and  they  were  incapable  of  taking  away 
^hts  which,  according  to  their  ow^  view  of  the  law  of  Scotland,  could   not  be 
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efiEectually  discharged.  They  neyer  would  have  lent  their  namea  to  so  dishonouiaUe  an 
act ;  and,  therefore,  I  think,  upon  the  whole  matter,  that  the  transaction  was  well  and 
properly  considered  at  the  time.  A  great  deal  has  been  said  respecting  the  condact  of 
Francis  Carruthers,  and  the  imprudence  of  the  child ;  but,  with  respect  to  Mr.  Fiands 
Carruthers,  I  am  sure  that  this  lady  would  have  been  guilty  of  great  folly  if  she  had 
not  taken  the  money  that  was  offered ;  and  if  your  Lordships  can  suppose  that  this 
gentleman  was  conscious  in  his  own  mind  that  she  was  not  his  daughter,  how  caa 
you  blame  him  for  taking  every  means  in  his  power  to  prevent  a  spurious  issue  from 
inheriting  his  estate  f  After  all,  what  is  her  imprudence  f  She  was  married  to  a  yooDg 
man  of  a  family  just  as  good  as  that  of  Carruthers  of  Dormont;  and  as  he  wasjost 
setting  out  in  the  world,  it  was  of  the  highest  importance  to  them  to  get  a  considerable 
sum  of  money ;  and  it  was  natural  to  seek  it  from  his  father-in-law.  In  these  drcom- 
stanees,  she  steps  forward,  protected  by  her  husband,  and  demands  her  right  under  the 
contract  of  marriage.  She  accepted  of  L.650  immediately,  in  place  of  the  L.1000 
payable  at  a  future  time,  or^  as  it  now  happens,  in  place  of  the  whole  estate  of  Bormoat 
But  what  was  the  situation  of  matters  at  the  time  f  What  was  the  precise  nature  of  the 
obligation?  According  to  the  contract^  if  the  father  had  sons  by  any  subseqneat 
marriage,  she  had  no  right  to  the  [603]  estate,  nor  to  a  single  shilling  of  the  L.1000,  the 
payment  of  which  was  suspended  till  the  period  of  the  father's  death.  Of  what  value 
was  the  estate  1  The  rental  was  just  L.  11 1,  clogged  with  the  father's  liferent,  and  with 
all  his  debts  as  long  as  he  lived.  When  your  Lordships  look  at  all  these  circumstaneee, 
that  the  father  was  not  bound  to  pay  till  his  death,  and  that  he  had  it  in  his  power  to 
spend  the  whole  estate  if  he  pleased,  I  confess  I  cannot  see  where  the  impropriety  or 
imprudence  of  the  transaction  lies.  But  be  that  as  it  may,  a  discharge  has  been  granted 
by  this  lady  and  her  husband  of  their  rights  under  the  contract  of  marriage.  Is  this 
discharge  sought  to  be  reduced  on  the  head  of  fraud  and  circumventioti,  or  of  minority 
and  lesion  1  There  is  no  ground  whatever  for  such  allegations.  The  discharge  is  as 
good  now  as  when  it  was  first  granted  ;  and  your  Lordships  are  to  consider  the  effect  of 
it.  This  discharge  is  now  pleaded  in  bar  of  Mrs.  Routledge's  right.  To  this  there  are 
two  answers.  One  is,  that,  from  the  words  of  the  discharge,  from  what  is  said  in  the 
deed  itself,  it  is  only  a  discharge  of  Mrs.  ttoutledge's  right  at  the  time,  and  not  of  what 
might  afterwards  accrue  to  ber ;  and,  secondly,  That,  esto  that  that  question  were  over, 
and  that  she  did  mean  to  discharge  her  full  extent  of  the  claim  under  the  contract  of 
marriage,  she  had  no  power  to  do  so. 

As  to  the  first,  look  at  the  terms  of  the  discharge  itself, — look  at  the  summons  which 
was  raised,  and  which  concludes  for  full  implement  of  the  contract  of  marriage, — ^look  at 
the  terms  of  the  submission  and  decree-arbit^ral, — ^and,  further,  look  at  the  nature  of  the 
thing.  What  was  the  use  of  the  discharge,  unless  to  put  an  end  to  the  obligation 
created  by  the  contract  of  marriage  ?  If  it  was  merely  the  simple  right  in  Mrs.  Roat- 
ledge  at  the  time,  would  the  deeds  have  been  conceived  in  these  terms  t  Would  the 
arbiters  have  given  decree  in  the  terms  in  which  they  have  done  ?  It  is  impossible  to 
hold  that  any  thing  but  a  total  discharge  was  meant. 

It  is  said  that  there  is  nothing  mentioned  about  her  heirs ;  but  if  the  right  was  in 
her,  how  could  it  be  discharged  in  any  other  terms  1  If  I  discharge  an  heritable  bond, 
do  I  not  discharge  for  myself,  my  children,  and  grandchildren  f  A  man  acquiring  for 
himself,  acquires  for  his  heirs ;  and  discharging,  discharges  for  his  heirs.  No  convey- 
ancer ever  writes  a  discharge  in  other  terms.  She  discharges  every  right  that  is  in  her. 
The  conduct  of  the  parties  demonstrates  this. 

After  the  decree-arbitral  was  pronounced,  what  is  donel  Can  your  Lordships 
believe  it  possible  that  Mr.  Carruthers  would  have  taken  the  steps  that  he  did  after  the 
decree  without  consulting  those  great  men  that  pronounced  it  ?  And  yet  the  very  next 
day  he  executes  a  settlement  conveying  away  the  estate  of  Dormont  irrevocably  to  a 
different  series  of  hma.  It  is  impossible  to  suppose  that  it  was  not  a  discharge  oat 
and  out  that  was  meant  If  it  had  been  inserted  in  the  discharge  that  she  was 
discharging  for  her  children,  she  had  no  power  to  do  so. 

The  second  question  is,  Whether  she  had  the  power  to  discharge  the  contnct  of 
marriage)  This  leads  to  the  discussion  what,  under  a  contract  of  marriage,  are  the 
rights  of  the  father  and  the  children  1  And  here  I  do  confess  that  I  go  along  with  all 
the  views  and  opinions  which  are  stated  in  Mr.  Clerk's  admirable  paper.  I  shall  not 
repeat  what  he  [604]  has  so  well  said.     But^  to  take  a  simple  view  of  the  matter,  what 
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is  a  contract  of  marriage  1  It  is  nothing  more  than  a  settlement  hj  a  father  of  his 
estate  upon  his  children  in  the  first  place,  and  then  to  any  series  of  heirs  he  thinks 
proper ;  and  the  law  has  attached  to  this  a  legal  prohibition  that  he  cannot  take  away 
the  rights  of  the  children  f  raudently  or  gratuitously.  If  he  does  not,  then  they  succeed 
to  him  as  heirs.  From  this  there  naturally  flow  certain  powers  and  prohibitions  on  the 
part  of  the  father.  The  law  limits  his  potestcu  disponendi,  so  that  he  cannot  fraudu- 
lently or  gratuitously  disappoint  his  children ;  and,  in  consequence  of  these  limitations 
of  power,  there  result  certain  faculties  in  the  children  which  they  are  entitled  to 
exercise.  The  first  of  these  is  this,  that  a  person  on  coming  of  age  is  entitled  to  call 
upon  his  father  to  implement  the  contract  in  terminis.  The  second  is,  that  if  the  father 
shall  execute  any  deed  either  fraudulent  or  gratuitous,  they  have  it  in  their  power  to 
step  forward  and  set  it  aside.  This  right  is  vested  in  them  proprio  jure.  The  other 
and  the  last  right  is  the  right  of  succeeding  to  him ;  but  this  is  merely  a  8pe$  sucees- 
rianiSt — a  right  to  take  up  the  succession  if  not  contravened  by  the  father ;  and  if  it  is 
contravened,  they  may  set  it  aside,  subject  to  the  conditions  already  stated.  It  is 
attempted  to  be  shewn  that  the  children  had  a  jtts  crediti  to  the  estate,  at  least  a  right 
of  sncceeding  to  the  estate.  But  the  object  of  all  rights  is  things ;  and  this  is  only 
putting  off  the  difficulty  a  little  further.  And  even  if  they  had  such  a  right,  I  conceive 
that  this  would  be  destructive  of  their  case.  If  the  child  has  2k  jus  crediti  to  the  right 
of  succession,  and  if  a  father  chuses  to  depart  from  his  own  right,  does  not  that  cut  off 
the  right  of  the  child  to  succeed  to  him  ?  What  is  the  right  that  is  in  the  power  of  the 
father  ?  Notwithstanding  of  the  contract,  the  father  had  vested  in  him  the  power  of 
giving  implement  to  the  son ;  and,  on  the  other  hand,  the  son  has  the  power  of  receiv- 
ing implement  from  the  father.  AH  the  cases  are  cases  where  the  rights  of  the  parties 
have  been  separately  considered.  But  the  question  here  is,  What  is  it  in  the  power  of 
both  parties  conjointly  to  do  Y  Their  right  is  just  this,  that  the  father  has  the  power  of 
giving,  and  the  presumptive  heir  has  the  power  of  receiving,  implement.  It  is  upon 
that  principle  that  your  Lordships  are  to  consider  this  case.  But,  independent  of  all 
that,  there  are  two  things  that  I  never  can  get  the  better  of.  In  the  first  place,  it 
is  admitted  on  all  hands  that  the  father  has  it  in  his  power  to  implement  the  contract ; 
and  that  after  he  implements  out  and  out  the  obligation  to  the  presumptive  heir,  the 
contract  is  fulfilled  and  at  an  end ;  and  also,  that  at  the  moment  when  it  comes  into  the 
person  of  the  heir  it  becomes  a  fee-simple  in  his  person.  He  may  dispose  of  it  in  any 
manner  he  pleases.  That  seems  to  be  decisive  of  the  present  question;  for  if  the 
bither  has  the  power  of  giving,  and  the  son  that  of  receiving,  what  other  party  has  a 
right  to  say  upon  what  terms  this  shall  be  done  ?  If  there  is  any  thing  in  the  argument, 
it  ought  to  set  aside  the  full  implement  altogether.  Suppose  the  father  implements  in 
the  person  of  the  presumptive  heir,  I  ask.  Is  not  the  alienation  of  the  father  to  him 
gratuitous  ?  Is  it  not  a  gratuitous  alienation  ?  And  if  it  is  so,  upon  what  principle  is  it 
that  the  second  son  should  not  have  the  power  of  setting  it  aside  ?  Why  should  not  he 
have  his  chance  of  the  lottery-ticket,  such  as  it  is  ?  In  questions  [605]  of  this  kind, 
wherever  our  predecessors  have  fixed  the  law  by  express  decisions,  I  do  not  think 
myself  at  liberty  to  depart  from  it.  This  Court  is  bound  by  precedents.  In  the  cases 
of  Stewart,  Fotheringham,  and  others,  it  is  impossible  to  deny  that  these  are  direct 
precedents  in  favour  of  the  plea  maintained  by  the  father.  In  the  case  of  Stewart  a 
difficulty  has  been  made  as  to  whether  the  son  survived  the  father.  But  I  am  clear 
that  the  son  predeceased  the  father.  At  any  rate,  I  don't  care  whether  he  did  so  or 
not,  because  he  did  not  make  up  titles  by  service;  and  as  to  rights  that  require  a 
service,  if  the  heir  does  not  make  up  titles,  but  drops  in  the  mean  time,  his  deeds  are 
jnst  as  ineffectual  as  they  would  have  been  before  his  father's  death.  The  case  of 
Fotheringham  involved  the  very  point  here  at  issue. 

With  regard  to  the  contract  1708,  it  is  certainly  prescribed;  but  it  was  not  pre- 
scribed in  1736 ;  and  Francis  Carruthers  made  up  his  titles  under  it  at  that  period ; 
and  it  enters  very  deeply  into  the  settlement  then  made. 

Lard  Hermand, — The  view  I  have  taken  of  this  case  is  a  very  simple  one.  I 
concurred  entirely  in  opinion  with  the  late  Lord  President  in  regard  to  the  decree- 
arbitraL  It  was  a  mere  form,  a  piece  of  formality.  It  was  simply  carrying  into  effect 
what  had  been  before  agreed  on  by  the  parties.  Mrs.  Boutledge  and  her  husband  were 
in  most  indigent  circumstances,  and  they  enter  into  a  contract  with  Mr.  Carruthers. 
This  contract  was  the  groundwork  of  the  decree-arbitral ;  and  in  it  nothing  is  mentioned 
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of  Mrs.  Boutledge  discharging  the  right  of  her  heirs  to  the  estate.  It  did  not  go  to  the 
succeBsion  of  the  estate  of  Dormont  at  all ;  but  merely  to  the  money  succession,  to  which 
Mrs.  Boutledge  was  undoubtedly  entitled.  I  have  no  idea  that  the  learned  arbiters 
thought  they  were  making  a  transaction  by  which  the  right  of  the  future  heizs  of  Mrs. 
Boutledge  was  to  be  destroyed.  There  are  no  words  in  it  to  take  away  the  right  of 
these  children  under  the  contract  of  marriage  between  their  grandfather  and  grand* 
mother.  It  orders  L.650  to  be  paid  in  satisfaction  to  the  said  Elizabeth  Carrubhers  and 
her  husband,  and  the  said  James  £wart  in  their  rights  of  all  right  of  succession  they,  or 
any  of  them,  have  in  the  estate  of  Dormont.  Here  the  obligation  to  be  discharged  ib 
quite  personal ;  and  there  is  no  word  to  be  found  from  beginning  to  end  of  it  which 
goes  to  cut  off  the  right  of  the  children.  The  discharge  is  totidem  verbis  with  the 
decree-arbitral. 

In  this  simple  view  of  the  case  it  is  unnecessary  to  discuss  the  merits  or  application 
of  the  decisions  quoted.  For,  granting  that  the  heir  of  the  marriage  could  renounce  for 
himself  and  the  other  heirs  of  the  marriage,  still  that  is  nothing  to  the  purpose  if  this 
power  has  not  been  exercised.  In  all  the  cases  there  is  no  instance  of  a  discharge 
sustained,  unless  the  heir  discharging  survived.  And  who  doubts  that  the  heir  may 
bargain  for  himself,  and  homologate  that  bargain  if  he  survive  the  father?  That  wis 
not  the  case  here. 

Ajs  to  the  deed  1708.  Whether  it  is  an  entail  or  not  is  of  no  consequence,  for  it  is 
lost  by  the  negative  prescription,  and  also  by  the  positive. 

[606]  On  the  point  of  legitimacy  I  have  no  doubt.  We  may  suspect  that  Elizaheih 
Carruthers  was  not  the  child  of  Mr.  Carruthers  of  Dormont.  But  paier  est  quefA 
nupticB  demonatrant.  This  is  a  rule  most  salutary  and  undoubted ;  and  there  ara  no 
circumstances  here  to  do  it  away. 

Lord  Oillies, — It  is  not  necessary  to  enter  minutely  into  the  history  of  the  case, 
which  has  already  been  generally  stated,  and  cannot  affect  the  merits,  since  it  is  of 
importance  only  in  so  far  as  regards  the  equality  or  inequality  of  the  transaction.  The 
transaction  is  not  challenged  as  unequal  or  unjust,  but  as  having  been  entered  into  bj 
one  who  had  no  power.  It  is  certainly  out  of  place  for  us  to  consider  whether  a  trans- 
action challenged  upon  this  legal  ground  was  in  itself  fair  or  unfair.  But  I  am  afraid  it 
is  impossible  for  judges  in  such  cases  to  avoid  allowing  such  circumstances  to  enter  to  a 
certain  extent  into  their  consideration ;  nor  can  I  help  thinking  that  this  has  happened 
in  the  present  case ;  and,  therefore,  it  may  be  proper  to  say  a  few  words  upon  the 
history  in  so  far  as  it  affects  the  fairness  ,of  the  transaction.  In  1708  an  effectual 
entail  was  made, — under  that  entail  Mrs.  Boutledge  never  could  have  succeeded.  In 
1730  Mr.  Carruthers  married  Miss  Maxwell;  and,  in  1735,  he  executed  a  postnuptial 
contract,  by  which,  disregarding  the  entail,  he  settles  the  estate  on  heirs-male  of  that 
marrii^e ;  whom  failing,  on  the  heirs-male  of  any  subsequent  marriage ;  and,  kuHy,  on 
the  heira-female  of  the  first  marriage.  Then  he  makes  up  his  titles  on  the  contract  1708, 
though  he  disregarded  the  entail  contained  in  it.  The  estate,  in  point  of  form,  was 
vested  in  him  in  fee  simple,  though  he  was  bound  by  the  entail  In  1740  he  brooght 
the  process  of  divorce,  in  which  he  was  successful ;  and  nothing  more  was  heard  of  the 
matter  until  the  year  1759,  when  a  child  appears,  declaring  herself  to  be  the  daughter  of 
Mr.  Carruthers,  and  brings  an  action,  which  ends  in  the  submission  and  decree-arbitral. 
The  object  of  Mrs  Boutledge  was  to  enforce  in  all  its  parts  the  contract  against  her 
father.  What  were  her  claims  1  Her  claims  were  the  estate  of  Dormont,  if  there  was 
no  male  issue,  or  L.IOOO.  She  had  no  immediate  claim.  She  could  not  possibly  have 
an  immediate  claim  to  the  estate  of  Dormont,  because  her  father  was  alive ;  and  if  he 
had  heirs  of  any  subsequent  marriage  they  would  succeed.  Neither  could  she  have  any 
immediate  claim  to  the  L.1000,  because  it  was  only  payable  in  the  event  of  there  being 
sons  of  a  second  marriage ;  and  at  that  time  her  father  had  not  entered  into  a  second 
marriage.  Now,  under  these  circumstances,  she  entered  into  a  contract;  and  the 
arbiters  gave  effect  to  it  by  finding  that  she  was  to  receive  payment  of  a  certain  sam, 
and  to  grant  a  discharge,  full  and  ample,  of  all  her  claims  under  the  marriage-contract. 
Sure  I  am  that  in  this  there  seems  to  me  nothing  unfair ;  for  if,  on  the  one  hand,  she 
had  only  a  thousand  pounds,  subject  to  the  conditions  of  death  or  male  children  on  the 
part  of  the  father,  L.650  was  a  sum  much  more  valuable  than  a  thousand  poundi 
depending  upon  these  contingencies.  On  the  other  hand,  she  had  the  eventnal  right  to 
the  estate  j  and  I  pray  your  Lordships  to  observe  that,  besides  the  uncertainty  of  her 
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eyer  sacceeding,  there  lay  other  objections  to  the  claim,  which  appear  to  me  utterly 
insaperable,  and  which  rendered  her  claim  of  no  value  whatever.  Mr.  Carruthers,  in 
the  eye  of  the  law,  was  no  doubt  [607]  her  father ;  but  he  believed  that  she  was  not  his 
child.  She  was,  indeed,  a  child  forced  upon  him, — his  child  by  law,  but  not  by  nature, 
— ^nor  was  she  the  child  of  his  affection ;  and  a  father  so  situated  might  have  fairly  told 
such  a  child,  if  I  am  not  at  liberty  to  dispose  of  the  estate  to  those  whom  I  believe  to 
be  my  natural  heirs,  I  will  give  it  away  during  my  lifetime.  I  will  sell  itj  and 
purchase  an  annuity  with  the  price.  I  will  be  at  pains  to  preserve  the  estate  for  those 
who  have  a  natural  right  to  it.  But  I  will  allow  myself  every  indulgence,  and  be  put  to 
no  inconvenience  for  you,  for  whom  I  have  no  natural  predilection.  There  is  another 
consideration  to  be  attended  to.  It  has  been  justly  observed  that  the  entail  1708  is 
now  prescribed ;  but  certainly  prescription  had  not  run  against  it  in  the  year  1759 ;  and 
Mr.  Carruthers  might  then  have  said,  I  will  make  up  titles  under  this  entail,  or  contrive 
to  take  such  other  measures  as  will  give  effect  to  it,  and  then  your  claim  is  good  for 
nothing.  It  is  said  that  this  was  overlooked,  and  that  the  arbiters  did  not  attend  to  the 
contract  1708.  If  that  were  true,  it  would  follow  that  Mr.  Carruthers  was  taken 
advantage  of ;  but  I  do  not  believe  that  the  contract  was  overlooked.  I  believe  it  was 
fuUy  in  the  views  of  the  arbiters ;  that  they  took  every  circumstance  into  their  con- 
sideration ;  and  that  they  thought  the  contract  made  by  their  advice  was  a  fair,  just,  and 
equal  arrangement,  she  relinquishing  for  herself  and  her  heirs  all  claim  under  the 
contract  of  marriage,  and  he  paying  down  the  money.  It  is  said  that  this  was  merely 
an  agreement  between  the  parties,  to  which  the  arbiters  gave  effect  in  point  of  form. 
But  I  conceive  it  to  He  contrary  to  the  duty  of  any  advocate  at  this  bar  to  sanction  an 
unfair  contract  between  any  parties.  I  have  been  taught  to  regard  the  memory  of  the 
arbiters  in  this  matter  in  a  very  different  light.  It  is  impossible  to  believe  that  they 
could  ever  have  sanctioned  such  a  transaction.  What  they  understood  to  be  the  effect 
of  it  is  dear.  In  so  far  as  regards  the  estate  of  Dormont,  they  left  Mr.  Carruthers  at 
liberty  to  dispose  of  it  as  he  thought  proper ;  and,  accordingly,  we  find  them  immedi- 
ately afterwards  advising  him  to  dispose  of  it  to  his  own  heirs.  If  they  had  doubted  as 
to  the  validity  of  the  discharge,  is  it  possible  that  they  would  have  given  such  advice  to 
their  clients  f  If  they  had  doubted,  they  would  have  told  Mr.  Carruthers  that,  in  order 
to  make  matters  sure,  he  should  recover  the  former  entail^  and  prevent  any  claim  on  the 
part  of  this  lady.  They,  however,  gave  no  such  advice ;  and  the  only  inference  from 
that  is,  that  they  thought  this  discharge  effectual  in  so  far  as  regarded  the  estate  of 
Dormont  and  the  L.1000.  But  although  these  were  the  views  of  the  arbiters  as  to  the 
fairness  and  justness  of  the  transaction,  yet,  as  I  have  already  said,  it  is  not  challenged 
upon  any  of  these  grounds.  It  is  challenged  upon  grounds  purely  legal.  The  discharge 
as  to  this  is  now  effectual ;  and  all  that  we  have  any  concern  with  is  its  legal  effect. 
This  gives  rise  to  a  question  of  law,  which  has  nothing  to  do  with  the  equality  or 
inequality  of  the  transaction.  This  question,  though  an  important  one,  does  appear  to 
me  to  be  attended  with  little  difficulty.  The  general  principles  of  our  law  encourage 
commerce,  and  favour  the  free  use  of  every  subject,  and  of  every  patrimonial  right  and 
interest  of  every  kind.  Whatever  fetters  property,  whatever  fetters  any  one  in  the  use 
of  property,  or  of  any  sort  of  patrimonial  right  or  [608]  subject,  is  discouraged  by  our 
law ;  and  wherever  I  am  told  that  a  patrimonial  right  belongs  to  any  individual,  I  hold 
that  it  is  in  his  power  to  dispose  of  it,  to  discharge  it,  or  to  transact  it  in  any  way  that 
he  thinks  proper,  unless  be  is  prevented  by  any  existing  law,  statute,  or  train  of 
dedsiouSi  rendering  it  illegal  at  common  law.  The  patrimonial  right  here  is  the  Jus 
ereditiy  spes  sttceessioms,  or  whatever  else  it  may  be  called.  It  is  the  right  of  an  heir 
under  a  contract  of  marriage  to  succeed  to  the  estate  which  forms  the  subject  of  it.  Is 
there  anything  in  our  law  which  says  that  this  right  shall  not  be  the  subject  of  com- 
promise i  I  have  never  heard  of  such  a  law.  I  conceive  that  a  person  holding  a  ju8 
erediii  is  entitled  to  dispose  of  it  in  any  way  he  thinks  proper.  His  right  to  dispose  of 
it  is  just  as  full  and  ample  in  his  person  as  his  right  to  dispose  of  any  estate  of  which 
he  is  the  absolute  proprietor.  He  can  only  sell  it  iantum  et  tcUe^  as  it  stands,  subject  to 
the  condition  under  which  he  himself  holds  it,  that  he  shall  survive  his  father.  That 
condition  accompanies  the  sale ;  and  if  he  can  sell  it  to  a  third  party,  subject  to  that 
condition,  can  he  not  grant  a  discharge  of  it  to  the  father?  and  if  he  grarits  a  discharge 
to  the  father,  the  condition  vanishes,  because  it  is  a  condition  in  favour  of  the  father. 
The  father  is  entitled  to  waive  the  condition,  and  no  other  party  can  waive  it  But  the 
F.O,  VOL.  I,  38 
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fathei^s  consent  being  given  to  the  son's  deed,  the  condition  flies  off.  This  conditioQ  is 
that  which  alone  stands  in  the  way  of  the  son's  absolute  right ;  and  this  proposition 
becomes  perfectly  clear,  when  it  is  admitted  that  the  father  may  anticipate  the  sacces- 
sion.  What  does  he  do  then  ?  He  waives  this  condition,  which  he  is  entitled  to  do ; 
and  when  the  son  discharges  the  father,  the  condition  is  at  an  end.  The  father  is  the 
creditor  in  the  obligation,  and  the  condition  which  would  have  rendered  the  oonveyanee 
ineffectual  in  favour  of  any  third  party,  does  not  stand  in  the  way  of  a  discharge  to  him. 
By  his  accepting  of  the  dischaige,  the  transaction  receives  complete  effecU  That  the 
fother  can  grant  specific  implement  to  the  son  is  admitted  on  all  hands,  and  was  the 
clear  opinion  of  the  late  Lord  President  of  this  Court,  who  had  a  very  different  view 
from  me  of  the  result  of  this  case.  But,  biased  as  I  am  in  favour  of  any  opinion  of 
his,  still  I  am  bound  to  form  and  to  be  guided  by  my  own  opinion,  and  I  can  have  no 
hesitation  in  differing  from  him,  where  I  do  so  upon  dear  grounds.  But  even  he  stated 
distinctly,  that  if  the  father  conveyed  the  estate  during  his  own  lifetime  to  the  heir  of 
the  marriage,  the  contract  was  thus  extinguished  and  at  an  end.  Now,  what  did  or 
could  this  proposition  rest  upon  but  this,  that  the  condition  of  the  son's  survivance  wis 
a  condition  that  the  father  himself  was  entitled  to  renounce  1  He  renouncing  this 
condition,  the  estate  becomes  the  absolute  property  of  the  heir  of  the  marriage,  and  the 
contract  is  at  an  end.  And  why,  but  because  these  parties  agreed  to  do  so.  In  what 
respect  does  this  differ  from  the  discharge  of  a  claim  granted  by  the  son  to  the  father? 
and  what  does  the  right  of  the  father  become  but  the  absolute  right  to  the  estate?  If  a 
conveyance  to  a  third  party  is  good  but  for  that  condition,  a  conveyance  to  the  father  is 
good,  notwithstanding  the  condition.  How  can  this  be  true  but  because  the  faUier 
waives  his  right,  and  puts  an  end  to  the  condition  the  moment  he  is  a  party  to  the 
transaction.  It  is  said  that  the  contract  is  not  implemented  in  favour  of  the  subsequent 
heirs ;  [609]  but  it  is  clear  that  no  implement,  during  the  father's  life,  to  the  eldest  son, 
would  be  implement  to  them.  This  would  be  no  answer  to  those,  if  there  be  any  snch, 
who  maintain  that  specific  implement  in  the  father's  life  is  insufficient ;  but  it  is  suffi- 
cient in  my  view  of  the  question.  The  case  may  be  put  in  this  way,  whether  the 
provision  of  a  marriage-contract  is  not  an  obligation  in  which  the  father  is  the  dehtor, 
and  the  eldest  son  the  sole  creditor,  or  rather  the  full  creditor.  That  this  is  the  case  I 
think  clearly  results  from  the  proposition  which  is  admitted  on  all  hands,  viz.  that 
implement  by  the  father  to  the  son  puts  an  end  to  the  contract.  But  how  could  imple> 
ment  to  one,  who  is  not  the  full  creditor,  extinguish  the  obligation  ?  If  the  son  is  not 
the  full  creditor,  could  implement  to  him  put  an  end  to  the  contract  ?  I  confess  I  am 
not  able  to  follow  or  comprehend  the  contrary  doctrine.  When  it  is  said  that  the 
contract  will  be  extinguished  by  specific  implement  to  the  son,  can  I  infer  anything 
from  this,  but  that  the  son  is  the  full  creditor  in  the  obligation  f  And  if  this  be  the 
case  then  it  follows  that  the  son's  discharge  upon  what  he  chooses  to  hold  sufficient 
implement  must  be  effectual.  He  is  the  full  creditor,  and  the  discharge  has^  and  most 
have,  the  same  effect  as  a  discharge  upon  specific  implement ;  for  who  is  entitled  to 
judge  of  what  is  sufficient  implement  but  the  creditor  in  the  obligation. 

It  is  said  that  this  discharge  was  only  granted  by  the  lady  herself,  and  does  not 
affect  the  claims  of  her  heirs.  But  if  this  be  so,  the  nature  of  the  transaction  was 
totally  mistaken  by  the  learned  arbiters,  and  the  transaction  as  to  Mr.  Garrutheis  was 
most  unjust  and  iniquitous.  If  all  that  he  obtained  was  a  surrender  of  her  personal 
claim  merely,  and  not  that  of  the  other  heirs,  he  met  with  gross  injustice.  I  am  clear, 
however,  that  this  was  not  the  meaning  of  the  arbiters.  I  should  be  glad  to  know 
where  there  is  any  evidence  to  shew  that  it  was.  And  here  I  must  refer  to  the  ahle 
statements  contained  in  the  petition ;  for  it  appears  to  me  incomprehensible  that  a 
creditor  discharging  the  obligation  does  not  extinguish  it.  She  was  full  creditor— eole 
creditor ;  and  by  her  discharge  the  claim  is  at  an  end.  Is  not  the  debtor  liberated,  and 
the  obligation  extinguished,  by  such  discharge?  The  discharge  did  not  convey  the 
estate;  but  it  discharged  the  only  claim  that  lay  against  it  in  the  person  of  Mr. 
Carruthers,  and  left  him  at  liberty  to  convey  it  to  whom  he  thought  proper.  The 
discharge  is  not  founded  on  as  a  conveyance  of  the  estate,  but  as  a  discharge  of  the  only 
burden  under  which  he  held  it.  She  discharges  what  she  could  take ;  and  what  could 
she  take  ?  She  could  take  the  whole  estate  of  Dormont,  if  the  father  chose  to  give  it 
to  her.  But  the  pursuer  seems  to  argue  that  the  heir  had  no  jtis  crediH^  but  only  a 
spes  mccesrionis,  which  all  the  subsequeut  heirs  had  in  like  manner  i  and,  therefore, 
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that  he  cannot  deprive  them  of  that  right  Bnt  if  he  cannot  effectually  discharge  it, 
how  should  the  &ther  have  it  in  his  power  to  confirm,  and  give  full  effect  to  it  during 
hie  life  1  for  if  the  son  cannot  discharge  it,  so  neither  can  the  father  giye  effect  to  it 
duriDg  his  life.  It  is  plain  that  there  must  be  something  more  than  a  spea  successionis. 
The  heir  is  just  the  proprietor  of  the  estate,  subject  to  the  condition  that  he  shall 
survive  his  father.  This  right  he  may  sell ;  and  as  he  may  sell,  he  may  [610]  effectually 
discharge.  It  is  said  that  if  there  is  a/u^  crediii  in  the  heir,  there  is  also  &ju8  crediti 
in  the  younger  children.  But  this  is  against  the  admitted  rule  of  law,  that  the  father 
may  convert  the  jus  crediti  of  the  heir  into  an  absolute  right  of  property,  in  consequence 
of  which  their  »pe8  euceesiianis  is  entirely  at  an  end.  It  is  said  that  a  conveyance 
would  not  be  good  if  granted  by  the  son  during  his  father's  life.  But  this  is  entirely  a 
mistake.  It  is  not  in  consequence  of  the  right  of  the  subsequent  heirs  to  challenge 
such  a  conveyance  that  it  would  be  ineffectual.  It  is  ineffectual  because  the  condition 
never  takes  effect  under  which  the  estate  was  to  become  his  property.  The  conveyance 
during  the  father's  life  is  utterly  ineffectual  if  the  child  who  grants  it  predeceases  the 
father,  but  not  otherwise.  Suppose  Mrs.  Routledge  had  never  had  a  child,  but  had 
been  the  only  heir.  She  conveys  her  right ;  but  predeceasing  her  father,  the  convey- 
ance falls  to  the  ground,  not  in  consequence  of  any  right  supposed  to  belong  to  the 
subsequent  heirs  of  the  marriage,  but  because  the  heir  could  only  convey  what  he  had  a 
right  to ;  and  he  had  only  a  right  to  succeed  in  case  of  his  surviving  the  father.  The 
title  to  a  third  party  would  be  effectual  if  the  father  had  joined  in  the  conveyance ; 
and  it  is  only  ineffectual  because  it  was  contrary  to  the  condition  under  which  the  heir 
holds  the  estate.  The  decisions  strongly  confirm  this  view  of  the  matter.  The  case  of 
Stewart  is  exactly  in  point,  unless  upon  the  supposition  that  the  son  outlived  the  father. 
It  appears  to  me,  from  the  evidence  afforded  by  the  appeal  cases,  and  the  arguments  of 
the  parties,  that  the  father  survived  the  son ;  and  I  cannot  disregard  the  other  circum- 
stance founded  on  by  the  petitioner,  viz.  the  averment  made  in  the  case  of  Elshieshiels 
that  the  father  did  survive.  It  is  said  that  this  is  of  no  avail,  more  than  the  opposite 
allegation  which  is  made  in  the  case  of  Fotheringham.  But  the  two  things  are  very 
different.  The  assertion  in  the  case  of  Elshieshiels  was  made  at  the  distance  of  only 
eight  years  after  the  fact,  whereas  in  the  case  of  Powrie  it  was  sixty  years.  Suppose  a 
question  had  occurred  here  as  to  which  of  the  parties  survived  in  the  Fotheringham 
case,  could  there  be  any  doubt  of  the  fact?  Could  it  be  held  that  any  respectable 
counsel  would  have  given  an  inaccurate  statement  upon  that  subject  ?  The  fact  must 
have  been  well  known  to  the  judges  in  the  case  of  Elshieshiels.  The  other  cases 
strongly  support  the  general  doctrine;  and,  upon  the  whole,  I  am  most  clearly  for 
sustaining  the  defences. 

Lord  SucrMh, — When  the  cause  was  last  before  us  there  were  three  points  pleaded. 

The  question  of  the  legitimacy  seems  to  have  been  given  up ;  but  the  subsistence  and 
effect  of  the  entail  in  the  contract  of  marriage  1708  is  still  argued,  although  the  validity 
of  the  discharge  is  treated  as  the  principal  question.  In  delivering  my  opinion,  I  shall 
confine  myself  chiefly  to  the  last  point,  which  is  certainly  a  most  important  and  a  very 
nice  question  of  law.  After  I  had  given  my  opinion  formerly  upon  that  question,  I 
had  the  benefit  of  hearing  the  very  able  and  luminous  opinion  given  by  the  late 
President,  by  which  my  own  opinion  was  fully  confirmed.  Notwithstanding  all  the 
ingenuity  displayed  in  this  petition,  notwithstanding  that,  I  fairly  confess  that,  upon 
reading  the  petition,  at  [611]  first  I  was  much  inclined  to  think  that  there  might  be 
grounds  for  an  alteration  of  the  judgment ;  yet,  upon  carefully  reviewing  the  whole 
argument,  I  have  now  come  to  be  of  the  same  opinion  which  I  formed  and  delivered  at 
last  advising.  Upon  the  question  of  the  discharge,  to  which  I  shall  chiefly  speak,  I 
think  it  unnecessary  to  go  into  certain  matters,  which  are  rather  of  a  preliminary 
natare,  and  do  not  enter  into  the  essence  of  the  case.  One  of  these  is  the  question 
whether  this  discharge  was  equal  or  unequal.  Whether  it  was  the  one  or  the  other 
does  not  much  affect  the  real  merits  of  the  question,  nor  whether  Elizabeth  Carruthers 
did  or  could  grant  an  effectual  discharge,  not  only  for  herself,  but  for  all  her  descen- 
dants, whether  they  represented  her  or  not,  which  is  what  she  is  supposed  to  have  done 
by  the  contract  and  submission,  and  decree-arbitral  following  upon  it.  If  the  equality 
of  this  transaction  is  at  all  to  enter  into  our  consideration,  it  does  appear  to  me  that  it 
was  a  most  unequal  one  indeed,  if  the  meaning  of  the  parties  was  that,  for  L.650, 
SlijEaheth  Carruthers  was  to  renounce  for  her  and  her  decendants,  who  do  not  represent 
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her,  for  ever  the  right  to  this  estate,  whether  she  survived  her  father  or  not  I^  on  ihe 
other  hand,  all  that  was  meant  hy  the  parties  was,  that  she  was  to  discharge  hw  chanee 
of  outliving  her  father  and  to  succeeding  to  the  estate,  L.650  was  a  fair  equivalent. 
The  real  question  is,  whether  Elizaheth  Carruthers  was  in  a  situation,  in  point  of  ri|^t^ 
that  enabled  her,  in  a  legal  view,  to  grant  an  effectual  discharge  of  her  right  or  claim  to 
the  estate,  which,  although  she  should  not  survive  her  father,  would  be  binding  upon 
the  person  who  should  be  heir  of  the  marriage  at  the  time  the  succession  opened  bj  the 
death  of  the  father,  and  whether  such  person  represented  her  or  nott  In  considering 
this  question,  it  must  be  admitted  that  the  precise  character  of  an  heir  of  a  marriage  is 
somewhat  difficult  to  define.  That  this  is  the  case  is  evident  from  the  different  aooounte 
of  it  that  are  given  by  our  institutional  writers.  Some  of  them  describe  the  heir 
presumtive  as  a  creditor,  but  tub  modo,  or  quodam-modo.  Others  say  that  he  is  so  far 
an  heir,  and  so  far  a  creditor.  It  appears  to  me  that  he  partakes  parUy  of  the  chancter 
of  an  heir,  and  partly  of  the  character  of  a  creditor ;  a  creditor  under  a  contract^  and  an 
heir  expectant,  having  a  spes  mceeanoms  of  succeeding  at  the  death  of  his  father.  The 
ju$  crediH  that  the  heir  has  merely  enables  him  to  prevent  gratuitous  and  fraudulent 
alienations  by  the  father ;  and  your  Lordships  have  seen,  from  various  cases,  that  the 
powers  of  the  father  are  very  great  indeed,  even  where  the  estate  is  settled  upon  the 
heir  of  the  marriage.  In  the  late  case  of  Sir  William  Cunningham,  the  Court  were 
of  opinion  that  a  father  had  a  right  to  sell  the  estate,  not  from  any  necessity,  but  merely 
because  he  took  the  whim  or  fancy  of  doing  it ;  and  the  heir  was  not  able  to  prevail  on 
your  Lordships  to  prevent  the  father  from  selling ;  so  that  if  the  heir  of  a  marriage 
is  a  creditor,  his  rights  as  such  are  extremely  slight  indeed.  The  heir's  right  to  the 
estate  remains  suspended  till  the  father's  death.  It  is  no  matter  what  name  this  right 
shall  get,  whether  9pes  suceemanis  or  jus  crediti.  It  is  an  eventual  right,  depending  on 
the  heir's  outliving  the  father.  It  is  clearly  a  contingent  right,  whidh  is  uncertain  till 
the  father's  death.  In  that  situation,  there  cannot  be  a  question  that  the  heir  of  a 
marriage  may  [612]  discharge  this  right  in  so  far  as  it  is  personal  to  himself.  He  may 
sell  it ;  he  may  dispose  of  his  own  chance  of  succession.  It  is  a  chance  personal  to 
himself ;  and  nobody  has  any  right  to  interfere,  although  he  should  make  ever  so  foolish 
a  bargain.  But  he  merely  disposes  of  his  own  chance.  The  full  right  not  being  vested 
in  him,  he  cannot  transact  or  convey  it  to  the  prejudice  of  the  person  who  shall  be  hdr 
when  the  succeeeion  opens  at  the  death  of  the  father.  It  is  that  person  who  is  the  real 
creditor  under  the  contract  of  marriage.  It  is  the  heir  of  the  marriage  at  the  time  the 
succession  opens  who  alone  has  the  full  right  in  him.  He  may  do  what  he  pleasas. 
The  other  persons  substituted  in  the  contract  of  marriage  are  heirs,  not  in  obUgaHom, 
but  in  destinatione  merely ;  and,  therefore,  when  he  survives  the  father,  he  may  sell  the 
estate,  or  ratify  any  discbaige  of  his  right  to  it  which  he  may  have  previously  granted ; 
and  even  if  he  does  nothing,  his  silence  will  be  held,  in  law,  as  a  virtual  ratafication  ol 
the  previous  discharge. 

Holding  that,  in  every  case,  the  heir  under  a  marriage-contract  has  but  an  uncertain 
and  eventiial  right  until  the  death  of  the  father,  it  appears  to  me  that  the  chance  of 
Elizabeth  Carruthers  was  more  than  usually  contingent  By  the  contract  1735,  the 
estate  was  settled  upon  the  heirs-male  of  the  marriage ;  whom  failing,  upon  the  hein- 
male  of  any  subsequent  marriage,  and  then  only  on  the  heirs-female  of  the  first  marriage. 
Elizabeth  Carruthers  was  this  heir-female ;  and  as  the  first  marriage  had  been  diseolTed 
by  a  divorce,  it  was  impossible  that  there  could  exist  an  heir-male  of  that  marriage  so  ai 
to  cut  her  out.  But  Mr.  Carruthers  might  have  married  a  second  wife,  and  there  mi^t 
have  been  an  heir-male  of  that  marriage;  and  if  that  had  happened,  such  heir-mak 
would  have  come  before  her ;  so  that  her  chance  was  extremely  uncertain  and  contin- 
gent. It  was  in  that  situation,  and  in  such  an  uncertain  state  of  her  rights,  that  ihe 
was  prevailed  upon  to  enter  into  a  transaction,  by  which  it  is  alleged  that  she  gave  up 
not  only  her  own  right  to  the  estate  under  the  contract  of  marriage,  but  also^  in  the 
event  of  her  predeceasing  her  father,  that  if  her  child,  who  should  be  the  heir  at  the 
time  the  succession  opened ;  whether  such  child  should  represent  her  or  not^  L.650  was 
all  that  was  given.  The  sum  was  not  too  much  for  her  own  individual  chance;  and  it 
appeared  to  the  late  Lord  President,  from  the  whole  construction  of  the  deeds,  that  the 
arbiters  understood  this  to  be  the  nature  of  the  agreement  which  they  were  to  sanction 
by  their  decree-arbitral ;  and  certainly  it  was  a  most  reasonable  sum  in  that  view  to 
give^     I  don't  see  sufficient  evidence  upon  the  face  of  the  deeds  that  they  had 
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only  in  view  to  fix  what  was  an  adequate  consideration  for  Mrs.  Elizabeth  Garruthers' 
indlTidual  chance  of  the  estate ;  but  knowing  ihem  to  be  men  of  great  talents,  I  think 
they  mnst  have  had  strong  suspicions  that  this  discharge  would  not  be  effectual  if  Mrs. 
Elizabeth  Garruthers  did  not  survive  her  father.  But  what  could  the  arbiters  have 
done  to  get  the  better  of  this  difficulty  in  point  of  law  1 

In  the  papers  there  is  a  good  deal  of  discussion  upon  the  question  whether  the  ju8 
crediti  vests  without  a  service.  It  is  a  pretty  nice  question,  with  regard  to  which  the 
decisions  differ  a  good  deal ;  although  there  is  some  reason  for  holding,  especially  from 
the  late  case  of  Ghristie,  a  decision  (2l8t  January  1806)  not  noticed  in  the  papers,  that 
it  does  [613]  not  vest  even  to  the  effect  of  tranamitting  without  a  service.  But  it  is 
quite  unnecessary  for  me  to  enter  into  the  point  here,  because  this  is  not  a  question 
aiising  upon  the  death  of  the  father.  It  is  a  question  with  regard  to  the  nature  of  the 
right  of  the  heir  of  the  marriage  during  the  father's  life. 

Another  question  is  much  agitated,  arising  from  a  supposed  distinction  between  a 
discharge  and  a  conveyance.  It  is  said  that  the  heir  of  a  marriage,  during  his  father's 
life,  may  transact  or  discharge  his  right  to  the  estate  under  the  contract  of  marriage, 
although  he  cannot  effectually  convey  such  right.  But  I  am  at  a  loss  to  see  upon  what 
grounds  of  law  this  distinction  is  founded.  If  the  heir  of  a  marriage  has  a  vested  right 
in  him,  which  it  is  said  he  has,  it  appears  to  me  that  he  may  do  the  one  as  well  as  the 
other.  He  may  convey  as  well  as  transact.  In  every  point  of  view  there  is  mnch  more 
danger  to  be  apprehended  from  transacting  with  the  father  than  from  a  conveyance  to  a 
stranger.  Any  transaction  between  the  heir  of  a  marriage  and  his  father  must  be  most 
unequal  indeed.  The  son  cannot  be  upon  an  equal  footing  with  the  father ;  and  there- 
fore it  is  more  necessary  that  the  law  should  guard  against  transactions  between  father 
and  son,  than  that  it  should  prevent  the  son  from  conveying  his  right  to  the  estate  to 
third  parties.  The  petitioner  has  tried  to  make  out  this  distinction  from  a  desire  to  get 
the  better  of  the  case  of  M'Gonochie  against  Greenlees,  but  he  has  by  no  means  succeeded 
in  his  attempt.  No  such  distinction  is  to  be  found  in  the  papers  in  that  case  which  I 
have  perused.  There  the  counsel,  on  the  one  side,  maintained  generally,  that  the  heir 
of  a  marriage  has  power  to  conveyy  transact^  or  discharge^  whether  he  survives  the  father 
or  not;  and,  on  the  other  hand,  the  opposite  counsel  just  maintained  the  contrary 
doctrine  as  broadly.  The  report  clearly  shews  that  this  was  the  nature  of  the  argument^ 
both  from  the  title  of  the  decision  and  from  the  passage  (reads  from  page  63  of  the 
Answers),  in  which  the  reporter  states  that  the  merits  of  the  question  depended  upon 
this,  Whether  Mrs.  M*Gonochie,  upon  the  dissolution  of  her  father's  first  marriage, 
became  a  proper  creditor  to  him  in  the  provisions  stipulated  by  the  marriage-contract,  or 
whether  her  interest  was  merely  an  expectancy  of  succession  contirhgent  on  her  outliving 
herfaiherf  In  which  case,  the  conveyance  in  favour  of  her  husband  would  be  vacated 
by  her  predecease.  The  Court  held  her  interest  to  be  of  the  last  description;  and 
therefore  the  assignment  of  it  to  her  husband  was  found  not  effectual,  because  she 
predeceased  her  &ther.  Two  or  three  cases  are  quoted  in  the  petition  for  William 
M'Gonochie,  to  show  that  discharges  of  an  heir's  interest  under  a  contract  of  marriage 
were  effectual,  although  the  heir  predeceased  his  father.  But  the  answer  to  these  cases, 
made  by  the  counsel  on  the  other  side,  was  tbat^  in  point  of  fact,  in  all  of  these  the  heir 
making  the  transaction  outlived  the  father ;  and  there  are  one  or  two  passages  in  the 
answers  to  that  petition  drawn  by  Mr.  David  Bae,  in  which  he  distinctly  shews  this  to 
have  been  the  case,  by  stating  the  dates  accurately,  which  he  must  have  taken  from  the 
papers  in  these  former  cases,  particularly  that  of  Sinclair  of  Southdun,  which  is  reported 
among  the  select  decisions  by  Lord  Eaimes ;  but  the  report  is  so  inaccurate  as  [614]  to 
dates^  that  it  cannot  be  discovered  from  it  whether  the  daughter,  who  discharged  her 
right  to  the  conquest  for  a  sum  of  money,  survived  her  father  or  not  But,  from  the 
dates  as  stated  by  Mr.  Bae,  it  is  quite  clear  that  both  the  daughters  outlived  their 
father ;  and  the  same  is  there  shewn  to  have  been  the  fact  in  the  case  of  Allardice. 
These  cases,  therefore,  operate  in  favour  of  the  respondent,  because  it  has  been  shewn 
that  in  them  the  child  survived  the  father,  and  so  made  the  discharge  granted  by  the 
former  good. 

I  am  aware  that  there  are  circumstances  in  which  the  person  who  happens  to  be  heir 
of  the  marriage  when  the  succession  opens  may  be  disappointed;  but  that  can  only 
happen  in  the  case  of  the  succession  having  been  set  forward  in  the  person  of  the  heir 
of  the  marriage,  and  an  alteration  of  the  destination  then  made.    I  think  it  is  now 
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clearly  established  that  the  father  may  set  forward  the  succession  by  disponing  in  his 
own  lifetime  the  estate  to  the  heir  of  the  marriage-contract.  But  that  is  a  very  different 
case  from  the  present.  When  he  does  so,  he  gives  fall  implement  of  the  contract 
When  the  estate  is  once  vested  in  the  heir  of  the  marriage,  the  contract  itself  is  fulfilled, 
and  at  an  end.  It  may  happen  that,  in  the  deed  in  which  the  father  dispones  the  estate 
to  the  heir  of  the  marriage,  he  may  alter  the  destination  in  the  marriage-contract ;  or 
after  the  son  or  heir  of  the  marriage  gets  it  from  the  father,  the  son  may  alter  the 
destination.  There  is  nothing  to  hinder  him  from  doing  so ;  because,  when  there  is  no 
entail,  he  holds  the  estate  in  fee  simple.  But  is  there  in  this  any  thing  contrary  to  the 
principles  that  I  have  stated )  Certainly  not.  He  may  next  day  alter  the  destination 
so  as  to  bring  it  back  to  what  it  was  originally  ;  and  if  he  chuses  not  to  alter  it^  the  heir 
who  would  otherwise  have  been  the  heir  under  the  contract  of  marriage  at  the  time  the 
succession  opened,  may  be  cut  out  of  the  estate ;  but  is  that  any  thing  to  the  purpose  f 
If  he  does  not  alter,  then  it  is  held  that  the  change  of  the  destination  is  his  act.  The 
setting  forward  the  succession  is  attended  with  most  important  effects  to  the  heir ;  and 
there  is  not  much  danger  of  this  being  often  done  so  as  to  give  full  implement  of  the 
contract  of  marriage  during  the  father's  life.  I  mean  a  fair  implement  of  the  contract ; 
for  I  can  conceive  such  a  case  of  contrivance,  and  I  may  say  fraud,  between  the  father 
and  the  son,  that  your  Lordships  might  see  grounds  for  setting  aside  a  deed  setting 
forward  the  succession  in  the  person  of  the  heir  of  the  marriage,  if  this  was  chaUenged 
by  that  person  who,  had  it  not  been  for  this  contrivance,  would  have  been  the  heir  of 
the  marriage  at  the  time  the  saccession  opened.  But,  in  general,  where  no  such  circom- 
stances  exist,  the  setting  forward  the  succession  is  held  as  full  implement  of  the  contract 
of  marriage,  and  has  the  effect  of  giving  the  fee  of  the  estate  to  the  heir  of  the  marriage, 
so  that  he  cannot  be  afterwards  disappointed  of  it,  which  is  attended  with  most  impor- 
tant consequences,  not  only  to  himself,  but  to  others  claiming  in  his  rights  either  as  hein 
or  as  creditors.  This  cannot  be  better  exemplified  than  by  the  case  of  Trail.  In  that 
case  the  father,  when  he  disponed  the  estate  to  his  eldest  son,  the  heir  of  the  marriage^ 
reserved  his  own  liferent ;  and,  in  the  disposition  by  which  this  was  done,  the  father 
altered  the  destination  in  the  marriage-contract,  by  calling  David  his  second  son  imme- 
diately after  his  eldest  son  Patrick,  and  the  heirs-  [615]  -male  of  his  body  ;  thus  cutting 
out  the  daughter  of  his  eldest  son.  But  was  there  any  thing  to  have  prevented  the 
eldest  son,  Patrick,  during  the  three  years  that  he  survived  his  father,  and  had  right 
to  the  fee  of  the  estate,  to  have  altered  the  destination,  and  preferred  the  heirs-female 
of  his  own  body  to  the  heirs-male  called  by  the  disposition  just  mentioned  ?  Nothbg 
whatever.  He  might  have  done  so ;  but  he  died  without  doing  it,  either  from  car^ 
lessness  or  some  other  cause,  no  matter  what.  That  the  fee  was  completely  vested  in 
him  will  appear  from  the  judgments  of  this  Court,  which  are  quoted  in  page  46  of  ihe 
petition  for  William  Carruthers  now  before  us.  By  these  the  widow  and  daughter  of 
Patrick  were  found  entitled  to  an  aliment  out  of  the  estate,  although  the  father,  who 
had  reserved  his  own  liferent,  opposed  this ;  and,  at  Patrick's  death,  his  widow  was 
found  entitled  to  a  terce,  expressly  on  the  ground  that  the  fee  was  vested  in  Patrick. 
That  being  the  case,  the  setting  forward  the  succession,  by  disponing  the  fee  to  the  heir 
of  the  marriage,  completely  vests  the  fee  in  the  person  of  the  heir ;  and  it  is  of  no 
consequence,  in  the  argument,  whether  any  of  the  subsequent  heirs  may  be  disappointed 
or  not,  they  being  in  destinationey  not  in  obligatione. 

The  case  of  Fotheringham  also  was  a  case  where  there  was  implement  of  the  contract 
by  setting  forward  the  succession,  and  was  similar  in  that  respect  to  the  case  of  Trail 
In  the  case  of  Fotheringham,  it  is  certainly  true  that  the  discharge  by  Norman  was 
found  effectual ;  and  I  hold  that  that  case,  in  which  I  was  one  of  the  counsel,  was  well 
decided.  But  there  was  no  doubt  that  in  that  case  there  was  a  fair  implement  of  the 
contract,  viz.  by  conveying  the  estate  of  Balfour  to  Alexander,  the  second  son.  The 
difference  of  opinion  on  the  Bench,  upon  that  occEision,  arose  from  the  peculiar  natare 
of  a  devolving  clause  that  occurred  there,  but  which  does  not  occur  here.  One  set  of 
Judges  thought  that  the  clause  could  only  operate  once;  and  the  other,  that  it 
must  operate  so  long  as  there  was  a  younger  son  of  the  marriage  existing.  By  the  o<»- 
veyance  of  the  estate  to  Alexander,  the  second  son,  the  estate  was  as  much  vested  in 
Alexander  as  if  his  mother  had  been  dead.  In  these  circumstances  Alexander  entered 
into  a  transaction  with  his  immediate  younger  brother  Norman,  by  which  he  purchased 
up  any  claim  which  Norman  might  suppose  he  had  to  the  estate  of  Balfour  in  virtue  of 
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the  clAUBe  of  devolution.  Norman  survived  his  father,  by  which  event  Alexander  suc- 
ceeded to  Powrie,  and,  consequently,  Norman  came  thereby  to  be  vested  in  the  full  right 
to  Balfour  under  the  contract,  and  in  virtue  of  the  clause  of  devolution,  if  not  at  an  end. 
Thejtts  auperveniens  accresced  to  the  previous  discharge ;  and  the  Court  held  the  dis- 
charge granted  by  Norman  before  his  father's  death  as  thereby  rendered  valid  and 
complete.  It  was  the  death  of  the  father,  and  not  of  the  mother,  which  was  material. 
The  mother  had  vested  her  estate  in  Alexander  equally  as  if  he  had  succeeded  to  it  at 
her  death.  She  had  implemented  the  contract  by  setting  forward  the  estate ;  and  after 
having  done  so,  she  was  totally  out  of  the  question.  No  matter  whether  Alexander 
survived  her  or  not.  It  was  the  death  of  the  father  that  was  alone  material.  By  his 
death  the  estate  of  Powrie  came  also  to  be  vested  in  Alexander,  who  had  previously  got 
the  estate  of  Balfour ;  and  then  it  was  that  the  clause  of  de-  [616]  -volution,  if  it  was 
to  be  at  all  effectual,  required  him  to  denude  in  favour  of  Norman.  When  this  took 
place,  Norman  having  come  into  the  full  right  of  the  estate  under  the  devolving  clauee, 
might  have  called  upon  his  brother  Alexander  to  denude.  He  did  not  do  so ;  because 
he  had  formerly  discharged  his  right,  and  thus  virtually  ratified  the  discharge  ;  and  in 
that  way  the  transaction  became  complete. 

Whether,  if  Mr.  Francis  Carruthers  had  disponed  the  fee  of  this  estate  to  his 
daughter  Elizabeth,  he  might  have  entered  into  this  transaction  with  effect,  is  not  the 
question  before  us.  She  would  in  that  case  have  had  the  substantial  right  to  the  estate 
vested  in  her  person,  independent  of  her  father ;  and  as  she  could  not  have  been  after- 
wards deprived  of  the  fee  of  this  estate,  upon  the  credit  of  which  she  might  have 
borrowed  money,  and  which  her  creditors  might  have  attached,  she  would  have  been 
much  less  dependent  upon  her  father,  and  perhaps  might  have  entered  into  a  transaction 
with  him  for  the  right  to  the  estate,  which  might  have  been  effectual  although  she 
predeceased ;  but  it  is  unnecessary  to  give  a  decided  opinion  upon  this,  as  it  is  very 
different  from  the  question  now  before  the  Court. 

The  case  of  Stewart  does  throw  the  greatest  difficulty  upon  this  case  ;  and  it  is  the 
only  difficulty  that  I  now  have.  If  I  saw  clear  evidence  that^  in  that  case,  the  son 
really  predeceased  the  father,  I  might  perhaps  be  inclined  to  hold  that  that  decision, 
though  a  single  precedent,  would  be  binding  upon  us ;  although,  as  there  is  no  argument 
in  the  appeal  cases  upon  this  material  fact,  there  may  be  room  to  doubt  whether  this 
case  of  Stewart  can  be  considered  as  a  decision  upon  the  point  of  law  we  are  now  con- 
sidering, since  it  was  not  at  all  argued, 'no  matter  from  what  cause  this  omission  arose. 
But  there  is  no  sufficient  evidence  that  the  son  did  predecease.  I  rather  think  the  son 
survived.  The  statements  are  contradictory ;  but,  from  the  whole  circumstances,  it  is 
probable  that  the  son  did  survive.  A  greal  deal  of  the  argument  is  founded  on  the  fact 
of  Robert  not  having  made  up  a  title  by  a  service  to  his  father ;  all  which  would  have 
been  downright  nonsense  if  he  had  not  survived  the  father.  In  the  petition  a  letter  is 
founded  on,  upon  this  subject,  as  a  piece  of  new  evidence ;  but  I  cannot  give  much 
weight  to  that  letter.  It  is  written  by  one  Smith,  after  the  cause  was  begun.  It  is 
extremely  vague ;  and  is  certainly  not  legal  evidence.  Another  circumstance  is  stated, 
for  the  first  time,  upon  the  authority  of  a  passage  from  a  paper  of  Lord  Tinwald,  in  a 
subsequent  cause,  where  it  is  alleged  that  Robert  died  in  his  father's  lifetime.  The 
learned  counsel  certainly  states  that  to  be  the  fact,  and  I  believe  it  was  his  understand- 
ing upon  the  subject.  But  it  is  the  mere  statement  of  a  counsel ;  and,  therefore,  no 
evidence.  The  contrary  is  just  as  clearly  stated  by  Lord  Craigie,  in  the  case  of 
Fotheringham,  and  no  answer  is  made  to  it  by  the  late  Lord  Newton,  except  that  it  did 
not  appear  from  the  papers  in  Stewart's  case  how  the  fact  really  stood.  It  is  also 
worthy  of  notice  that,  in  as  far  as  regards  the  principal  part  of  the  lands,  there  was 
implement  of  the  contract  of  marriage.  The  lands  of  Burgh  were,  by  the  deed  of  the  father, 
conveyed  to  Robert  the  heir  of  the  marriage,  and  then  there  was  a  transaction  between 
Robert  and  his  younger  brother.  There  could  be  no  ob-  [617]  -jection  to  the  transac- 
tion, in  so  far  as  related  to  the  lands  thus  set  forward  into  the  person  of  Robert,  because 
the  contract  of  marriage,  gtioad  these,  was  fully  implemented  and  exhausted.  But  there 
are  certain  other  lands  that  were  not  set  forward,  and  Robert  also  transacted  with  regard 
to  them. 

The  contract  of  marriage  1708,  if  not  prescribed,  was  an  effectual  entail,  at  least  as 
to  the  lands  of  Dormont,  which  belonged  to  the  husband ;  but  I  doubt  whether  it  con- 
tains a  valid  entail  as  to  the  lands  of  Winterhopehead,  which  belonged  to  Mary  Bell  the 
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wife,  there  being  only  a  general  reference  to  the  limiting  clause^  in  a  prior  part  of  Uie 
deed,  and  even  that  reference  not  very  distinct  But  it  is  unneoeeaary  to  go  much  into 
this,  as  it  is  clear  that  the  contract  itself  is  prescribed.  It  has  fallen  both  onder  the 
potntive  and  the  negative  prescription.  I  did  not  clearly  see,  at  the  last  advising; 
whether  the  positive  applied ;  and  my  argument  was  chiefly  directed  to  the  negative ; 
but  I  now  clearly  think  it  has  fallen  under  both  the  positive  and  the  negative  prescrip- 
tion. No  title  was  made  up  under  the  contract  1708,  which  remained  a  latent  deed. 
The  destination  in  it,  which  was  to  heirs-male,  was  altered  by  Francis  Camithen'a 
contract  of  marriage  in  1735. 

In  1736  Francis  took  a  charter  to  himself,  his  heirs  and  assignees ;  and  in  1740  he 
completed  unlimited  titles  to  the  whole  lands.  There  was  afterwards  another  unlimited 
title  in  the  [year]  1759,  by  which,  after  the  transaction  with  his  daughter,  Francis  settled 
the  estate,  failing  heirs-male  of  his  own  body,  upon  his  brother  William,  and  the  hehe- 
male  of  his  body ;  but  even  this  destination  was  different  from  that  in  the  contract  1708. 
Besides,  did  he  give  the  estate  to  these  heirs  under  an  entail  1  No  such  thing,  like 
estate  was  disponed  in  fee-simple  to  them;  and  is  it  possible  to  say,  that  because 
Francis  called  in  that  deed  a  series  of  heirs,  somewhat  similar  to  those  called  in  the  con- 
tract 1708,  there  was  any  thing  thereby  done  to  prevent  the  operation  of  the  positive 
prescription  upon  the  unlimited  title  previously  made  up  in  1736  ?  It  is  true  that  he 
expede  a  service  as  heir  of  provision  under  the  contract  1708.  But  why  I  Because  it 
was  the  only  way  by  which  he  could  make  up  a  title  to  the  lands  of  Winterhopehead, 
which  lands,  however,  as  already  stated,  could  not  be  held  as  entailed,  even  if  the 
contract  1708  was  not  prescribed.  But,  supposing  the  entail  valid  giuxid  these  lands, 
did  Francis  acknowledge  that  entail  by  expeding  this  service  1  No  such  thing :  for  he 
immediately  after  made  up  a  title  in  fee-simple,  by  taking  the  charter  1736  to  hein  and 
aseiffnees. 

The  estate  has  been  held  on  these  unlimited  titles  since. 

The  positive  prescription,  therefore,  has  run  upon  the  charter  1736,  and  even  on  the 
disposition  1759. 

It  is  of  no  consequence  that  Francis  died  in  1773 ;  for  hie  brother  William  continaed 
to  possess  the  estate  on  tmlimited  titles ;  and  it  is  of  no  importance  whether  he  was  &e 
heir  who  would  have  succeeded  by  the  contract  1708  ;  for  he  took  the  estate  under  the 
disposition  1759,  executed  by  Francis. 

William  was  served  heir-male  of  provision  .to  his  brother  Francis  under  the  deed 
1759 ;  and,  therefore,  he  became  bound  to  fulfil  his  acts  and  deeds,  one  of  which  was  to 
make  good  the  provisions  of  his  contract  of  marriage  1735. 

[618]  If  Francis  could  not  have  pleaded  the  entail  1708  against  his  own  contract  of 
marriage,  neither  could  William,  who  represented  him :  of  course,  the  present  defender, 
his  son,  is  equally  barred  from  challenging  it. 

Lord  Craig, — This  is  a  difficult  and  doubtful  case.  I  spoke  to  it  at  large  when 
formerly  before  the  Court)  and  will  not  again  resume  it  at  length,  after  so  much  has 
been  said. 

I  doubt  if  there  is  ground  sufficient  for  altering  the  interlocutor. 

With  regard  to  the  decree-arbitral,  I  have  no  idea  that  the  arbiters  had  the  matter 
of  succession  in  their  view.  They  only  pointed  out  the  manner  in  which  the  agreement 
was  to  be  carried  into  execution. 

As  to  the  entail  1708,  I  shall  not  enter  into  any  discussion  with  regard  to  it,  becaoae 
I  think  it  has  incurred  the  negative  prescription. 

The  great  difficulty  in  the  cause  appears  to  me  to  be  with  regard  to  the  effect  of  Uie 
discharge.  Upon  this  I  remain  of  the  opinion  I  originally  formed.  I  think  that 
Elizabeth  Carruthers  was  not  in  a  situation  to  bind  herself  by  such  a  deed,  and  that  her 
representatives  are  entitled  to  reduce  it.  She  was  a  minor  when  she  granted  it,  withoat 
a  friend,  and  deserted  by  her  father.  She  had  only  a  right  of  succession,  or  expectancy, 
attended  with  uncertainty.  She  had  only  an  eventual  rights  which  might  or  might  not 
have  accrued  to  her.  It  would  be  dangerous  to  sustain  a  discharge  in  such  a  situation. 
It  might  be  attended  with  very  bad  consequences  if  it  was  not  to  be  set  aside. 

As  to  the  decisions  referred  to,  they  do  not  affect  this  case,  because  in  all  of  them 
the  father  had  predeceased.  The  only  case  where  this  is  doubtful  is  that  of  Bo^h ;  and 
even  there  there  is  an  uncertainty.  And,  upon  the  whole,  considering  the  obscurity  in 
this  case,  that  it  is  not  reported,  and  that  there  is  nothing  printed  but  what  is  in  the 
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appeal  caaes,  I  do  not  think  that  it  is  a  sufficient  ground  for  altering  the  interlocutor 
under  review. 

Lord  Presiderd  Hope. — This  is  a  difficult  and  nice  question.  In  reading  the  papers 
in  this  cause,  and  in  reflecting  upon  the  case  of  Fotheringham,  which  I  well  rememher, 
having  been  counsel  on  the  losing  side,  I  came  to  be  convinced  that  the  facts  and  the 
law  on  both  sides,  on  the  first  branch  of  that  case,  were  decisive  of  the  present,  without 
regard  to  the  discharge  at  alL  I,  however,  formed  this  opinion  with  the  greater  hesita- 
tion and  diffidence,  as  it  was  contrary  to  the  almost  unanimous  judgment  of  your  Lord- 
ships, fortified  by  the  opinion  of  the  great  man  who  lately  sat  here.  From  notes  of  his 
opinicm  furnished  to  me,  revised  by  his  own  hand,  I  have  had  all  the  benefit  of  the 
knowledge  of  the  grounds  on  which  he  went;  and,  from  that  opinion,  I  am  much 
convinced  that  that  learned  and  upright  judge  was  a  good  deal  swayed  by  what  he 
thought  was  a  fraudulent  transaction,  by  which  advantage  was  taken  of  the  indigent  and 
forlorn  situation  of  Mrs.  Boutledge,  to  exact  from  her  the  discharge  of  her  birthright, 
and  that  of  her  children,  for  what  was  no  equivalent,  but  what  was  to  her  and  her 
husband,  at  that  time,  a  sam  of  great  consequence. 

It  was  well  observed,  that  it  is  hardly  possible  for  us  to  divest  ourselves  of  a  certain 
bias,  according  as  a  transaction  strikes  us  in  different  lights ;  but  it  so  happens,  that 
although  I  hope  I  have  as  indignant  feelings  as  [619]  he  or  any  man  can  have  in  such 
cases,  yet,  in  point  of  evidence,  when  I  review  the  transaction,  I  do  not  see  it  in  that 
light.  That  it  would  be  unequal  now  is  very  true.  In  the  first  place  because  the  estate 
is  greatly  increased  in  value,  and  her  right  to  it  is  now  certain.  In  the  next  place,  the 
deed  1708  is  now  prescribed;  and  every  consideration  that  entered  into  the  minds  of 
tiie  parties  at  the  time  is  now  totally  changed.  But  look  at  the  transaction  at  the 
moment^  and  who  were  the  parties.  The  parties,  to  be  sure,  were  a  geatleman  calling 
himself  Francis  Carruthers,  Esq.  of  Dormont,  but  who,  in  the  other  end  of  the  island, 
would  just  have  been  called  a  yeoman,  on  the  one  hand ;  and  on  the  other  hand  his 
daughter,  for  so  I  am  bound  to  hold  her,  protected  by  her  husband,  the  son  of  a  yeoman 
like  himself.  So  that  whatever  ixgustice  had  been  formerly  done  to  his  wife,  at  least 
he  could  now  see  justice  done  to  her  and  his  children.  These  people  came  down  here, 
not  under  the  influence  of  filial  afiection.  They  came  down  waging  open  war  with  the 
father,  determined  to  assert  their  rights ;  and  under  whose  auspices  %  Under  the 
auspices  of  Mr.  Ewart,  a  most  honourable  man,  whose  name  was  used  to  render  matters 
more  smooth  between  near  relations.  With  concurrence,  and  under  the  auspices  of  Mr. 
Ewart,  as  honourable  a  man  as  ever  existed,  who,  to  serve  these  young  people,  advances 
money  to  them, — the  affair  is  adjusted.  And  what  assistance  does  he  procure  to  the 
parties  f  The  best  that  this  bar  afforded  at  the  time.  Accordingly,  an  action  is  brought 
for  implement  of  the  marriage-contract,  which  the  parties  had  an  undoubted  right  to 
bring,  and  in  which  your  Lordships  must  have  given  a  decree.  But  what  decree  could 
she  have  obtained  %  Your  Lordships  would  have  told  her, — ^we  cannot  give  you  a  decree 
for  the  L.1000,  because  you  are  not  only  not  in  tihUo  to  receive  it,  but  it  is  not  yet 
payable.  If  the  estate  had  opened  to  a  brother-german  of  this  child,  there  is  no  provi- 
sion to  her  at  all.  It  is  merely  in  the  event  of  there  being  heirs-male  of  another 
marriage  to  take  the  estate  that  the  money  was  given ;  and  if  he  had  bona  fide  made 
another  marriage,  and  had  male  children,  it  was  then,  and  then  only,  that  the  obligation 
could  attach.  Your  Lordships,  therefore,  must  have  assoilzied  from  that  conclusion. 
The  only  decree  which  your  Lordships  at  that  time  could  have  given  against  the  father, 
was  to  compel  him  to  make  a  disposition  in  terms  of  the  marriage-contract ;  and  suppose 
that  he  had  just  disponed  the  estate  to  the  heirs-male  of  the  first  marriage,  which  is  a 
nonentity,  whom  failing,  to  the  heirs-male  of  any  other  marriage, — whom  failing,  to 
the  eldest  daughter  of  the  first  marriage.  Even,  therefore,  if  she  had  got  decree  in 
terms  of  her  own  summons,  that  was  all  that  she  could  have  got.  Suppose  he  had 
granted  such  a  disposition,  he  could  not  have  altered  it  gratuitously.  That  is  very 
true ;  but  he  might  have  contracted  as  much  debt  upon  the  estate  as  he  pleased.  He 
might  have  said,  I  am  not  going  to  restrict  myself  for  you.  I  will  launch  out  as  far  as 
I  think  my  life  is  likely  to  extend.  I  will  spend  L.400  or  L.500  more  than  the  rental 
of  this  estate.  Was  there  any  thing  illegal, — was  there  any  thing  immoral  in  his  doing 
sol  No  casuist  could  have  held  him  guilty  of  any  immorality  or  fraud,  even  if  he  had 
wilfully  set  himself  to  contract  debt.  Besides,  Mr.  William  Carruthers,  brother  of  Mr. 
Francis  was  then  alive,  who  was  not  only  heir  under  the  marriage-contract  of  1708, 
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but  heir  [620]  under  an  entail  not  prescribed]  and  though  Francis  would  not  haye 
been  entitled  to  rear  up  this  entail,  to  defeat  his  own  obligation  under  the  deed  1735, 
William  would  have  had  a  right  to  have  had  it  found  and  declared  that  these  titles 
were  null  and  void,  and  that  Francis  Carruthers  was  bound  to  make  up  his  titles  under 
the  entail  1708.  The  contract  1735  was  good  against  Francis  personally;  but  if  he 
left  no  personal  estate,  what  became  of  it  ?  Nothing, — she  would  have  had  an  aetioQ 
against  her  father's  representatiyes,  that  is,  against  herself.  Therefore,  what  was  the 
value  of  the  right  in  her  person  at  the  time  ?  I  confess  I  can  hardly  put  a  value  upon 
it  L.650  was  by  far  too  much.  Further,  he  was  conscious  that  he  was  not  the  fatiier 
of  the  child ;  and  is  there  any  thing  in  nature  more  galling  than  that  a  child  in  that 
situation  should  be  forced  upon  him  as  his  heir  1  What  would  a  father  not  do  under 
such  circumstances,  rather  than  acknowledge  such  a  child  1  He  might  have  said,  I  will 
marry  the  first  woman  that  I  see  rather  than  submit  to  it.  Mr.  Francis  Carratbezs 
made  up  his  titles  under  the  contract  1708 ;  and  is  it  possible  to  suppose  that  this  ma 
unknown  to  the  parties  at  the  timel  What  would  have  been  the  character  of  the 
Faculty  of  Advocates,  if  there  could  have  been  found  two  of  its  members  ready  to  lend 
their  names  to  sanction  a  transaction  illegal,  nugatory,  infamous,  and  oppresmye? 
What  would  have  been  the  answer  of  any  honourable  man  in  such  circumstances  t 
Would  they  not  have  said,  if  the  transaction  is  good,  is  it  as  good  without  the  decree 
as  with  it  1  Agree  upon  the  sum,  and  take  the  best  advice.  If  your  Lordships,  indeed, 
think  that  she  did  not  discharge  for  herself,  that  is  a  different  thing.  But  the  estate 
of  Dormont  is  expressly  mentioned ;  and  if  I  were  to  sit  down,  I  covld  not  expropotUo 
frame  stronger  words : — "  All  right  of  succession,  &a  either  now  or  at  any  time,  &^ 
estate  of  Dormont,  &c"  Holding  the  discharge  as  applying  in  point  of  fact,  how  does 
it  apply  in  point  of  law )  I  cannot  think  the  discharge  itself  worth  one  farthing  as  a 
discharge.  The  discharge  is  only  necessary  as  a  mere  receipt  or  evidence  of  implement 
There  was  no  discharge  taken  from  Fotheringham.  The  disposition  of  the  estate  of 
Balfour,  which  carried  upon  the  face  of  it  evidence  of  being  implement  of  the  marriage- 
contract,  was  good  without  a  discharge.  But  the  discharge  is  good  here,  not  as  a  dis- 
charge, but  as  a  receipt  in  full,  shewing  that  the  L.650  was  implement  of  the  contact 
Suppose  a  receipt  granted  for  an  open  account,  it  is  not  necessary  to  add  a  discharge; 
or  where  a  receipt  is  written  on  the  back  of  a  bond,  there  is  no  necessity  for  a  disohaigQ 
in  that  case.  A  party  inplenojure  of  an  obligation,  receiving  implement  of  it^  has  no 
occasion  to  grant  a  discharge.  The  receipt  itself  of  implement  is  a  discharge ;  and  the 
question  is,  was  this  an  obligation  that  could  be  implemented  and  discharged?  If 
it  was,  the  fact  of  implement  itself  is  a  discharge.  There  were  two  points  in  the 
Fotheringham  case.  First,  was  it  in  the  power  of  Mrs.  Fotheringham  Ogilvie  to 
dispone  the  estate  validly,  not  to  the  person  who  might  ultimately  be  the  second  sod, 
but  to  the  second  son  existing  at  the  moment?  I  believe  there  was  no  difference  of 
opinion  upon  that  point.  It  was  settled  by  the  cases  of  Burgh,  Trail,  and  o&ers.  If  I 
have  a  bond  payable  10  years  hence,  all  that  I  can  demand  is  payment  at  the  distance 
(^10  years ;  but  is  [621]  there  any  thing  to  hinder  the  debtor  from  saying,  I  will  pay 
you  now.  Take  the  case  of  forehand  rent  payable  by  a  tenant, — all  that  the  landloid 
may  demand  is  payment  when  it  becomes  due ;  but  what  is  to  hinder  the  tenant  from 
making  immediate  payment?  The  Court  found,  in  the  case  of  Fotheringham,  that 
although  a  second  son  cannot  demand,  yet  that,  with  the  consent  of  the  debtor  in  the 
bond,  implement  can  be  made  to  him ;  and  under  what  circumstances  %  Under  dream- 
stances  of  an  avowed  and  proclaimed  intention  of  defeating  the  contract  of  marriage. 
The  whole  transaction  was  a  fraud  from  the  beginning.  It  was  done  on  purpose  to 
join  the  two  estates.  But  the  Court  found  they  were  entitled  to  do  so,  because  the 
parties  in  any  contract  have  an  indefeasible  right  to  discharge  it.  Accordingly  this  was 
found,  although  the  transaction  was  intended  for  the  undisguised  purpose  of  entirely 
defeating  the  provisions  of  the  contract.  It  is  that  branch  of  the  case  of  Fotheringham 
that  was  decisive  of  this ;  because  when  you  tell  me  that  two  parties  in  an  obligation 
have  power  to  implement  it,  I  ask  what  power  on  earth  but  themselves  has  a  right  to 
regulate  the  terms  ?  Where  one  is  in  safety  to  pay,  and  the  other  to  receive,  are  they 
not  entitled  to  settle  among  themselves  what  they  are  to  pay  and  receive  ?  It  is  trae 
that  other  heirs  might  eventually  have  a  right  to  it ;  but  your  Lordships  found  that 
that  was  not  a  good  argument.  Originally  a  contract  of  marriage  was  nothing  but  a 
destination  j  but  it  was  afterwards  settled  that  it  gave  a  jus  crediti  to  the  heirs.    The 
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second  point  of  Fotheringham's  case  related  to  the  clause  of  devolution ;  but  the  contract 
mnst  have  been  fulfilled  before  there  was  any  room  for  the  clause  of  devolution  at  all ; 
and  how  your  Lordships  are  to  hold  that  there  may  be  implement,  and  yet  that  you  are 
to  prescribe  to  a  party  the  terms  of  it,  surpasses  my  comprehension.  What  is  imple- 
ment 1  Suppose  Alexander  Fotheriugham  had  been  the  eldest  son,  and  that  the  father 
had  said  to  him,  I  will  dispone  the  estate  to  you  reserving  my  own  lifetime, — it  was 
just  doing  what  had  been  done  before,  unless  that  he  gave  him  the  fee  of  the  estate, 
with  which  he  might  have  gone  to  the  Jews.  But  suppose  the  son  had  said,  you  will 
live  for  20  years ;  and  whatever  I  get  upon  the  value  of  this  estate  /  must  borrow  under 
the  burden  of  your  liferent  But,  in  place  of  doing  this,  I  will  put  a  value  on  the 
liferent,  and  pay  you  a  sum  of  money  as  the  price  of  it.  If  they  had  gone  through  this 
form,  the  transaction  would  have  been  good  and  valid ;  and  what  the  parties  might  do 
per  ambages^  they  may  certainly  do  directly.  The  person  here  is  in  titvlo^  because  no 
service  is  necessary ;  and  the  transaction  is  good  without  the  discharge.  The  only  other 
point  is,  the  difference  between  a  discharge  to  a  father  and  a  conveyance  to  a  third 
party.  As  to  this,  in  the  first  place,  a  contract  of  marriage  is  not  an  unilateral  obliga- 
tion. The  father  remains  as  having  an  interest  for  all  his  children ;  and  he  is  entitled 
to  say,  though  I  may  implement  it  to  you,  yet  I  don't  choose  to  do  it.  I  know  you  are 
a  spendthrift ;  I  will  run  your  life  against  that  of  your  younger  brothers.  This  is  not 
the  case  of  an  unilateral  obligation  which  the  creditor  may  assign,  and  where  it  is  jus 
tertii  to  the  debtor.  It  is  not  jus  tertii  to  the  father.  You  may  dischaige  as  the 
creditor;  but  you  cannot  convey,  because  there  is  no  right  vested  in  you.  It  is  not 
because  there  are  subsequent  heirs,  but  because  [622]  you  are  not  in  plenojure.  It  is 
just  like  the  case  of  a  lapsed  legacy,  where  the  legatee  could  not  convey,  because  the 
right  was  not  vested  in  him,  and  might  never  vest.  Suppose  an  obligation  to  a  person 
to  be  implemented  on  the  day  she  is  married.  She  has  no  right  to  convey  before  her 
nrarriage ;  but  there  is  no  question  that  she  may  discharge. 

The  Court  being  equally  divided  (1 2th  May  1812),  the  case  was  superseded  for  the 
opinion  of  Lord  Armadale. 

On  the  case  being  again  resumed, — 

Lord  Armadale  said, — There  were  three  deeds  executed  at  three  different  periods ; 
and  upon  the  consideration  of  these  deeds  the  whole  question, — the  whole  rights  and 
interest  of  the  parties  to  this  property  of  Dormont,  is  now  to  be  judged  of  by  this  Court. 
This  estate,  in  the  year  1708,  was  not  a  matter  of  much  consequence,  so  far  as  appears 
from  anything  in  the  papers.  It  was  the  property  of  Carruthers  of  Dormont ;  and  upon 
the  marriage  of  the  eldest  son  there  is  an  accession  to  the  property  by  the  mutual  com- 
munication of  the  properties  belonging  to  each  party,  which  are  settled  by  a  contract  of 
marriage.  There  is  also  a  deed  of  entail,  containing  prohibitory,  irritant,  and  resolutive 
clauses,  and  meant  to  be  an  entail  of  these  two  properties  in  favour  of  the  heirs-male  of 
the  marriage  of  the  eldest  son,  and  the  heir-male  of  that  son  by  any  other  marriage,  in 
preference  to  heirs-female.  By  the  settlement  under  these  clauses  the  property  was 
for  sometime  possessed.  Afterwards  a  postnuptial  contract  of  marriage  was  entered 
into  betwixt  Francis  Carruthers  of  Dormont  and  Miss  Maxwell  of  Monreith  in  1735  ; 
and  by  that  contract  there  is  a  provision  in  favour  of  the  heirs-female  of  the  marriage,  in 
case  the  estate  should  go  to  heirs-male.  Afterwards  there  was  a  divorce  on  the  ground 
of  admitted  adultery  in  1740;  and,  in  1741,  Mrs.  Carruthers  was  delivered  of  a  female 
child,  who  was  the  sole  produce  of  that  marriage.  A  separation  was  the  consequence, 
and  some  intention  of  challenging  her  right  of  succession  upon  the  ground  of  illegiti- 
macy ;  and  your  Lordships  see  that  she,  the  daughter  of  this  marriage,  went  to  reside 
in  the  north  of  England.  She  then  married  Mr.  Boutledge ;  and,  in  1758,  she  and  her 
husband  came  down  to  Scotland  to  take  advice  upon  the  subject  of  her  rights ;  in 
consequence  of  which,  an  action  was  brought  for  implement  of  the  contract  of  marriage 
before  the  father's  death.  She  was  advised  that  she  was  entitled  to  transact  what  right 
she  possessed ;  so  that^  by  that  advice,  it  seems  to  have  been  so  far  understood  that 
there  was  a  competency  in  her  doing  something ;  and,  accordingly,  they  proceeded  with 
the  action ;  which  was  brought  upon  most  solid  and  substantial  advice  ;  and  then,  after 
it  had  depended  for  sometime,  we  come  to  consider  the  most  important  transaction  that 
took  place  with  regard  to  the  right  which  the  parties  were  advised  they  had  by  the  law 
of  Scotland.  The  father  had  strong  suspicions  with  regard  to  the  legitimacy  of  the 
child.     After  this  action  came  before  the  Courts  your  Lordships  see  what  was  the 
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nature  of  the  proceedings.     The  parties  saw  that  the  estate  was  not  then  of  the  Talne 
supposed.    They  saw,  and  must  have  known,  what  the  state  of  the  original  title  [623!]  was. 
They  knew  the  powers  that  were  vested  in  the  father  with  regard  to  his  children, — the 
power  that  he  had  over  the  property, — that  be  was  not  fettered  by  any  entail, — that  he 
had  power  to  burden  it  with  debt, — ^and  that  the  heirs  of  entail  might  have  come  under 
the  deed  1708,  and  insist  on  having  the  deed  implemented,  so  as  to  destroy  any  boidea 
that  had  been  created  to  the  prejudice  of  the  heirs-male.     What  was  the  situation  of 
the  parties  in  point  of   legal  right?      Your  Lordships  see  that  an    agreement  was 
executed  between  the  father  and  the  daughter  with  consent  of  her  husband,  and 
with  consent  of  Ewart  the  cautioner ;  and  then  the  parties  taking  into  consideration 
the  state  of  the  property,  and  their  own  legal  rights,  enter  into  a  regular  transaction. 
They  take  the  advice  of  the  most  eminent  counsel  at  the  Bar  then  capable  of  instructing 
them  upon  the  subject.     They  stamp  this  transaction  with  the  strongest  validity  that 
could  be  fixed  upon  it.     The  arbiters  then  pronounced  the  decree-arbitral  in  terms  of 
the  agreement,  by  which  they  fixed  a  certain  sam  to  be  paid.      It  is  in  that  sitosr 
tion  that  this  contract  is  completed  in  the  most  solemn  manner  that  any  transaction  can 
be.    The  action  is  commenced  in  1 758 ;   and,  at  the  distance  of  a  year,  the  final 
transaction  received  the  consent  of  all  parties ;  and  a  bond  is  granted  by  Ewart^  as 
cautioner,  for  fulfilment  of  the  agreement.     When  I  look  to  the  terms  of  this  anb- 
miBsion  and  decree-arbitral,  I  think  they  amount  to  a  full  and  explicit  settlement  of 
everything  that  arose  out  of  the  contract.     All  claims, — all  interferences  betwixt  the 
father  and  daughter  are  included  in  the  submission ;  and  afterwards  a  decree-arhitrai 
is  pronounced,  in  consequence  of  which  the  parties  renounce  and  discharge  the  father 
of  everything ;  and,  as  a  counterpart  to  this,  Mr.  Carruthers  immediately  does  what 
appears  to  be  very  proper.     He  executed  a  settlement  in  terms  of  the  original  deed  of 
entail.     Whatever  the  value  of  this  property  was,  this  was  considered  as  a  foil  equiva- 
lent for  it.     It  shows  that  everything  was  taken  into  view  ;  and  upon  a  certain  daj, 
immediately  after  the  contract,  the  money  is  paid  to  the  party.     The  bargain  is  dis- 
tinctly implemented.     For  a  long  period  all  parties  acquiesce,  but  now  it  is  challenged 
at  the  distance  of  forty  years.     Whatever  respect  I  must  bear  to  the  opinions  of  other 
Judges  who  have  preceded  me,  I  am  bound  to  form  my  own  opinion ;  and  when  I 
consider  the  real  situation  of  the  parties,  I  am  clear  that  there  was  a  settlement  thea 
made  liable  to  no  sufficient  objection.    Whatever  difference  has  since  arisen  in  the  value 
of  this  estate  from  the  improvement  of  land,  forms  no  part  of  this  question.     The  land 
must  be  considered  as  it  stood  at  the  date  of  the  agreement.    I  am  satisfied  that  there  is 
no  ground  for  any  charge  of  fraud  in  the  case,  nor  for  any  charge  of  haste  or  rapiditf. 
On  the  contrary,  the  transaction  was  completed  in  the  most  careful  and  delibeiate 
manner ;  and  I  am  clear  that  this  is  a  deed  which  your  Lordships  are  not  entitled  to  touch, 
unless  you  can  shew  a  total  want  of  power.     In  considering  the  point  of  law,  whether 
a  father  and  a  child  can  discharge,  by  fulfilment  of  the  contract  to  the  heir, — to  the 
persona  prcBdilecta,   by  giving  her  the  property,  or  a  sum  equal  to  her  provisioD,  I 
am  of  opinion  that  the  right  of  the  parties  to  do  so  is  supported  not  only  by  the  ancient 
law  of  Scotland,  but  by  cJl  the  improvements  that  have  arisen  from  subsequent  caaee, 
as  stated  fully  and  [624]  clearly  in  the  petition  that  is  now  before  me.    There  ia  a 
fixed  right  in  the  father  to  give,  and  in  the  child  to  receive,  what  he  or  she  would  be 
entitled  to  receive  under  the  contract.     The  cases  of  Stewart  of  Brough,  of  fikhieshiellfi, 
of  Craigie,  and  of  Fotheringham  of  Powrie,  are  strong  and  decided  examples  of  what 
the  law  was  understood  to  be  at  the  time,  and  what  the  practice  has  since  confirmed  it 
to  be.     The  persona  prcedileda^  by  a  simple  provision  in  a  contract  of  marriage,  con- 
senting  to  an  arrangement  deliberately  and  clearly  made,  is  bound  by  such  arrangement^ 
and  thereby  puts  an  end  to  the  right  of  the  substitute  heirs.     Seeing  such  a  transaction 
deliberately  concluded  in  this  case,  and  acquiesced  in  for  so  long  a  time,  I  am  clear 
that  the  right  of  the  substitute  heirs  was  extinguished,  and  that  Mr.  Carruthers  and 
his  daughter  had  full  power  to  do  that  which  they  accomplished  by  the  fullest  con- 
sideration, by  the  best  and  most  deliberate  and  able  advice  from  the  first  lawyers  then 
at  the  Bar,  and  afterwards  distinguished  Judges  in  this  Court.     With  their  opinion  and 
advice  I  concur ;  and  my  opinion  is  grounded  thereon  in  favour  of  the  petitioner. 

The  Court  pronounced  this  interlocutor  (19th  May  1812):  "The  Lords  having 
resumed  consideration  of  this  petition,  and  advised  the  same,  with  answers  and  whole 
cause,  they  alter  their  interlocutor  reclaimed  against  j  and  in  the  Action  of  reduction 
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mfsed  at  the  instance  of  the  late  John  Routledge,  Eeq.,  and  insisted  in  by  the  respon- 
dentoy  his  representatives,  they  repel  the  reasons  of  reduction,  sustain  the  defences, 
assoiline,  and  decern  ;  and  in  the  counter  action  of  reduction  at  the  petitioner's  instance, 
sustain  the  reasops  of  reduction,  repel  the  defences,  and  reduce,  decern,  and  declare,  in 
terms  of  the  libel." 

[Rem.  4  Dow  392,  3  8.R.R.  (H.L.)  348;  adhered  16  Dec.  1819  F.C. ;  affirmed  2 
Bligh  692;  cf.  Smith  Ouninghame  v.  Anstruther^s  Trustees,  8  M.  1024;  Whyte  v. 
Bobertson,  17  K.  712 ;  Macdonald  v.  Hall,  20  R.  (H.L.)  88,  99,  102.] 


No.  173.  F.C.  N.S.  11.  650.     26  May  1812.     Ist  Div. 

Haig  and  Others,  Pursuers. 

The  Crebitors  of  Archibald  Colquhoun,  Competing  in  a  Multiplepoinding, 
Defenders. — For  Barclay,  Perkins,  and  Company,  K  Hamilton  ;  for  Finlay- 
son,  (?.  J.  Bdl, 

Process — Res  jtidieata, — A  decree  of  preference  in  favour  of  a  party  in  a  multiple- 
poinding, is  a  decree  against  all  the  other  parties  competing,  which  becomes  final 
against  such  as  do  not  reclaim  in  proper  time. 

Archibald  Colquhoun,  a  native  of  Scotland,  but  settled  in  England,  became  bank- 
rupt. A  commission  of  bankrupt  was  issued  against  him  on  5th  May  1807,  and  the 
assignment  is  dated  16th  of  that  month.  At  the  time  of  his  bankruptcy  various 
sums  were  due  to  him  in  Scotland.  To  ascertain  to  whom  these  belonged,  a  multiple- 
poinding was  brought,  in  which  three  parties  appeared. 

First,  Thomas  Finlayson,  merchant  in  Leith,  who  claimed  a  preference  in  virtue  of 
arrestments  used  by  him  on  2d  April  prior  to  the  bankruptcy. 

Secondly,  Barclay,  Shum,  and  Lyon,  the  assignees  under  the  bankruptcy,  who 
claimed  under  the  assignation  in  their  favour ;  and. 

Thirdly,  Barclay,  Perkins,  and  Co.  who,  on  the  idea  that  Colquhoun  was  a  resi- 
dent in  England,  hsul  executed  letters  of  arrestment  junsdictionis  fundandce  causa  on 
the  12th,  15th,  23d,  and  25th  May,  had  [651]  raised  action  against  him,  and,  in  the 
dependence  had  arrested  on  the  20th,  21st,  and  23d  of  that  month. 

The  Lord  Ordinary  ordered  parties  to  state  their  claims  in  memorials. 

Finlayson  gave  in  a  memorial,  in  which  he  pleaded  his  prior  arrestment  as  giving 
him  a  preference. 

A  joint  memorial  was  given  in  for  the  assignees,  and  Barclay,  Perkins,  and 
Company,  in  which  it  was  pleaded, — 

That  Finlayson's  prior  arrestment  could  be  of  no  avail,  as  he  had  failed  to  use  the 
necessary  prior  step  of  arresting  jurisdiciionis  fundandce  causa ;  and,  at  all  events,  a 
preference  part  passu  with  him  was  claimed  by  Barclay,  Perkins,  and  Company,  in 
virtue  of  the  arrestments  used  by  them. 

The  Lord  Ordinary  (16th  November  1809)  ''Preferred  the  assignees  under  the 
commission  of  bankrupt  issued  in  England  against  Archibald  Colquhoun,  and 
decerned." 

Against  that  interlocutor  a  representation  was  given  in  by  Finlayson,  in  which  it 
was  argued, — 

That  arrestment  ad  fundandam  jurisdictionem  was  unnecessary,  as,  though  domiciled 
in  England,  Colquhoun  still,  ratione  originis,  was  amenable  to  the  jurisdiction  of  the 
Scotch  Courts. 

The  representation  was  ordered  to  be  answered ;  and  answers  were  given  in  for  the 
assignees  alone,  who  maintained  their  preference  on  their  former  ground. 

After  some  farther  procedure,  in  which  the  assignees  and  Finlayson  alone  took  a 
part,  the  Lord  Ordinary  (14th  May  1811)  pronounced  this  interlocutor:  "Having 
resumed  consideration  of  this  representation,  answers  thereto,  and  minutes  for  the 
parties^  with  the  writings  produced,  refuses  the  desire  of  the  representation,  and  adheres 
to  the  interlocutor  complained  of." 

Finlayson  petitioned  the  Court;  and  the  petition  being  followed  with  answers, 


606      HAIG^   &C.   V.   CREDITORS  OF  ARCHIBALD  COLQUHOUN.      r.C.  UlS,  VA  n. 

<'The  Court  (23d  November  1810)  altered  the  interlocntora  reclaiined  agsinati  and 
preferred  the  petitioner,  in  virtue  of  his  arrestment  produced  primo  loco  upon  the  funds 
in  medio,  to  the  extent  of  his  debt." 

A  reclaiming  petition  of  the  assignees  was  refused  without  answers. 

Of  the  same  date  with  that  petition,  a  reclaiming  petition  was  given  in  [662]  for 
Barclay,  Perkins,  and  Company,  in  which  they  urged  their  claims  for  a  pari  passu  pre- 
ference with  Finlayson  in  virtue  of  their  arrestment. 

To  that  petition  it  was  objected, — 

That  it  was  incompetent,  the  question  being  final  against  Barclay,  Perkins,  tnd 
Company,  by  the  interlocutor  of  preference  (16th  November  1809),  against  which  they 
had  not  reclaimed. 

The  petition  was  in  consequence  refused  without  answers. 

Messrs.  Barclay,  Perkins,  and  Company,  gave  in  a  reclaiming  petition,  and,  in 
defence  of  its  competency,  pleaded, — 

From  the  moment  decree  of  preference  was  pronounced  by  the  Lord  Ordinary  in 
favour  of  the  assignees,  the  competition  has  been  carried  on  solely  by  them  and 
Finlayson, — and  Barclay,  Perkins,  and  Company,  the  other  arresters,  had  no  title  to 
interfere ;  for  if  the  preferable  right  of  the  assignees  was  ascertained,  they  had  avowedly 
no  claim.  It  was  only  in  the  event  of  Finlayson  succeeding  in  his  preference  thit 
Barclay,  Perkins,  and  Company  could  compete.  Provided,  therefore,  that  the  competi- 
tion was  carried  on  between  Finlayson  and  the  assignees,  they  had  no  title  to  interfere. 
But  the  moment  that  Finlayson  was  preferred,  then  the  right  of  Barclay,  Perkins,  and 
Company  opened,  because  it  was  in  that  event  alone  that  they  had  any  chance  of 
succeeding.  There  is  here  a  marked  distinction  between  the  case  of  the  competition 
among  the  family  of  Wemyss  and  the  present  There,  the  competition  between  the 
parties  was  distinct  and  independent  None  of  the  rights  of  parties  were  contingent 
Each  claimant  had  either  a  right  of  preference,  or  he  bad  no  right  at  all, — and  thus  a 
decree  in  favour  of  one  was  decisive  against  all  the  others.  But  here,  the  right  of 
Barclay,  Perkins,  and  Company  was  contingent ;  and  it  was  only  in  the  event  of  one  of 
the  parties  being  preferred  that  they  had  any  right  at  all.  A  decision,  therefore,  pre- 
ferring one  with  whom  they  could  not  compete,  never  could  be  reckoned  a  res  judicata  as 
to  them,  when  that  decision  was  altered  in  favour  of  one  with  whom  they  had  a  claim 
of  pari  passu  preference. 

Besides,  on  general  principles,  and  on  analogy  between  this  and  other  cases,  this 
petition  is  maintained  to  be  perfectly  competent.  Take  the  case  of  a  competition  of 
three  persons  in  a  ranking  of  creditors  on  a  bankrupt  estate.  The  Ist,  an  adjudger ; 
the  2^,  a  creditor  by  heritable  bond ;  and  the  3 J,  another  adjudger  within  year  and 
day.  The  firsts  being  prior  in  date,  is  preferable  to  the  second ;  and  the  second,  for  the 
same  reason,  is  preferable  to  the  third.  If  the  first  exhausted  the  whole  fund,  the 
second  would  get  nothing ;  yet  that  would  never  exclude  the  pari  passu  preference  of 
the  third  with  the  first.  Indeed,  the  general  principle  is  res  inter  alios,  actavdjvdieaJta 
aiiis  nee  nocet  nee  prodest. 

Against  the  competency  Finlayson  argued, — 

Were  the  doctrine  now  contended  for  to  be  recognised  and  sanctioned  [663]  by  the 
Court,  no  process  of  multiplepoinding  would  ever  come  to  an  end.  A  successful  party 
would  have  to  begin  a  new  contest  with  every  claimant,  and  thus  render  multiplepoind- 
ings  a  source  of  perpetual  litigation. 

But  there  can  be  no  room  for  such  a  doctrine  on  any  principle  whatever.  EvciJ 
person  called  in  a  multiplepoinding  is  understood  to  be  a  party.  He  may  make  appear- 
ance or  not  as  he  chooses ;  but  whether  he  does  so  or  not^  a  decree  of  preference  in 
favour  of  one  necessarily  excludes  the  rest,  unless  a  special  reservation  is  made.  To 
prevent  acquiescence  and  the  plea  of  res  judicata^  every  unsuccessful  party  must 
reclaim,  otherwise  he  must  be  understood  to  subscribe  to  the  justice  of  the  preference. 
That  his  right  may  be  contingent  does  not  signify, — for  if  the  party  is  preferred  with 
whom  he  cannot  compete,  it  is  plain  that  it  is  as  much  his  interest  as  that  of  any  of  the 
other  claimants  to  get  the  better  of  that  preference. 

This  is  quite  understood  in  practice.  It  was  so  solemnly  decided  by  the  Second 
Division  of  the  Court  in  the  competition  among  the  ff^mily  of  Wemyss  with  regard  to 
the  savings  of  Colonel  Charteris. 
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The  Coaii  (with  the  exception  of  Loid  Suocoth,  who  went  into  the  arguments  of 
the  petitioners,  and  the  distinction  between  this  case  and  that  of  the  children  of  Lord 
Wemyss)  were  clear  that  a  decree  of  preference  in  a  multiplepoinding  was  a  decree 
against  all  the  parties;  and  they  held  this  to  have  been  decided  by  the  case  of 
Wemyss. 

On  advising  the  petition,  with  answers,  the  petition  was  "  refused/' 


No.  176.    F.C.  N.8.  IL  662.    2  June  1812.     2nd  Div.  (Bill^Chamber.)— Lord  Craigie. 

William  Forbes,  Pursuer. — Thomson  et  Maconoehie, 

John  Duncan,  Defender. — Clerk  et  Oreenshddda. 

Tack, — An  agreement  in  a  lease,  that  it  should  become  void  on  the  bankruptcy  of  the 
tenant^  enforced  without  an  action  of  declarator  of  irritancy. 

In  the  year  1797,  Mr.  Forbes  of  Callender  granted  a  lease  of  a  valuable  farm  in 
Ayrshire  to  John  Duncan  for  19  years.  The  lease  contained  the  following  clause : 
*' And  it  is  further  agreed  to  between  the  said  parties,  that  the  notour  bankruptcy  of 
the  tenant  shall  be  an  ipso  facto  voidance  of  this  tack." 

In  January  1812  Duncan  became  bankrupt^  and  a  sequestration  of  his  effects  was 
awarded ;  upon  which  the  landlord  raised  an  action  before  the  Sheriff,  concluding  that 
he  should  be  decerned  to  remove  at  Martinmas  following.  The  Sheriff  decerned  in  the 
removing,  in  respect  of  the  agreement  in  the  lease,  and  that  the  defender  did  not  deny 
that  he  was  a  notour  bankrupt. 

A  bill  of  advocation  being  presented,  was  refused  by  Lord  Craigie ;  on  which  the 
defender,  with  concurrence  of  the  trustee  on  his  estate,  presented  a  petition  to  the 
Court;  and 

Pleaded,— 

1.  The  clause  in  question  is  in  effect  and  substance  a  penal  irritancy,  by  which  a 
valuable  right  is  forfeited  to  the  landlord.  This  is  a  disposition  to  the  landlord,  with- 
out any  onerous  cause,  of  the  tenant's  whole  estate,  and  to  the  exclasion  of  his  onerous 
creditors.     It  may  therefore  be  doubted  how  far  it  is  a  pactum  licitum. 

2.  Clauses  irritant  are  viewed  very  unfavourably  by  the  law ;  and  they  are  never 
allowed  to  take  effect  without  an  action  of  declarator  in  the  Supreme  Court,  during 
which  the  irritancy  may  at  any  time  be  purged  before  sentence.  And  this  holds  true 
even  where  it  has  been  pactioned  between  the  parties  that  it  shall  take  effect  ipso  facto, 
or  without  declarator. — StaiVy  b.  i.  tit.  13,  s.  14,  and  b.  iv.  tit.  20,  s.  36. — Ersk,  b.  ii. 
tit.  5,  8.  25. — Cases  in  Mor.  Diet,  v.  Irritancy. 

3.  As  an  action  of  declarator  of  irritancy  is  only  competent  in  the  Supreme  Courts 
the  present  proceedings  before  the  Sheriff,  not  being  preceded  by  such  an  action,  are 
inept.  The  lease  has  not  yet  been  declared  to  be  forfeited ;  and  before  that  can  be 
done  the  defender  will  be  in  a  situation  to  purge  the  irritancy,  by  having  settled  with 
his  creditors. 

[663]  4.  This  is  not  one  of  those  ordinary  removings  which  proceed  upon  a  warning, 
and  which  are  competently  brought  before  the  Sheriff  of  the  county,  but  a  removing  in 
an  extraordinary  case,  and  without  a  previous  warning ;  and,  as  such,  only  competent  to 
be  tried  in  the  Court  of  Session. — Ersk.  b.  ii.  tit.  6,  s.  50. 

Answered, — 

1.  The  clause  is  both  legal  and  usual ;  and  its  meaning  is  only  to  insure  the  good 
cultivation  of  the  farm,  which  cannot  be  expected  either  from  a  bankrupt  tenant  divested 
of  stock,  or  from  a  trustee  for  his  creditors. 

2.  By  the  covenant  between  the  parties  it  has  been  agreed  that  the  lease  should  be 
at  an  end  in  a  certain  event ;  and  that  event  having  happened,  the  right  of  the  defender 
has  thereby  terminated ;  and  an  action  of  removing  has  been  brought  against  him  in 
ordinary  form,  in  the  same  manner  as  if  the  original  endurance  of  the  lease  had  come  to 
a  close. 

3.  The  covenant  in  question  is  not  an  irritancy  at  all ;  and  the  rules  and  maxims 
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applicable  to  irritancies  are  foreign  to  the  matter.  An  irritancy  is  the  eyentoal  Toidanoe 
of  a  right,  as  the  ultimate  consequence  of  failure  in  the  performance  of  somethiog  that 
had  been  covenanted  between  the  parties ;  and  it  is  the  avowed  and  sole  purpose  of  all 
such  arrangements  to  enforce  the  performance  of  the  primary  stipulation,  by  the  impend- 
ing and  consequential  forfeiture  of  some  other  right  previously  vested  in  the  party  bound 
to  that  performance.  In  giving  effect  to  such  arrangements,  the  primary  object  is  not 
lost  sight  of ;  and  if  the  temporary  failure  of  performance  admits  of  a  remedy,  it  is  the 
general  rule  to  permit  its  application,  or  to  allow  the  irritancy  to  be  purged  at  any  time 
before  a  final  decree  is  pronounced. 

But  the  present  case  is  totally  different  There  is  no  primary  stipulation  for  the  per- 
formance of  any  thing  in  which  the  failure  of  the  tenant  is  to  be  prevented  or  redressed 
by  a  consequential  forfeiture.  There  are,  therefore,  no  termini  habiles  for  a  dedantor, 
or  for  the  purgation  of  an  irritancy.  There  is  nothing  here  but  a  simple  and  direct 
stipulation  that,  in  a  certain  event,  the  endurance  of  the  lease  is  to  terminate.  Accord- 
ingly, such  a  stipulation  has  been  given  effect  to  in  a  case  more  favourable  for  the  tenant 
than  the  present,  because  in  that  case  he  had  effected  a  settlement  with  his  creditors  by 
a  composition,  and  got  a  discharge,  which  the  defender  has  not  yet  obtained. — Gordon 
against  Copland,  7th  December  1805. 

Lord  Meadowhank, — In  the  case  of  Gordon  and  Copland,  which  is  quoted  as  an 
authority,  I  refused  the  bill  as  Lord  Ordinary,  following  out  a  previous  interlocutor  of 
Lord  Methven,  against  my  own  opinion  on  the  merits,  on  purpose  that  the  parties  might 
the  sooner  come  at  the  opinion  of  the  Court.  The  petition,  however,  was  refused  with- 
out answers ;  and  as  the  case  was  thus  prevented  from  being  fully  discussed,  it  is  perhaps 
the  less  deserving  of  being  followed  as  an  authority. 

I  do  not  think  the  stipulation  on  the  part  of  the  landlord,  that  his  farm  shall  not  be 
cultivated  by  a  bankrupt,  is  an  unfair  one  ;  but  I  disapprove  very  much  of  the  doctrine 
that  such  an  irritancy  is  not  purgeable.  And  [664]  in  the  case  quoted  the  tenant  had 
got  his  discharge.  He  had  only  been  threatened  with  bankruptcy.  A  cloud  had  passed 
over  him,  and  was  gone  before  advantage  was  taken  of  the  irritancy.  Why  should  such 
an  irritancy  not  be  permitted  to  be  purged  as  well  as  any  other  %  tily  opinion  is,  that 
the  case  of  Gordon  was  ill  decided. 

It  is  easy  to  convert  irritances  into  conditions,  or  conditions  into  irritancies.  It  has 
become  common  for  money-lenders,  who  take  security  on  their  debtor's  landed  estates, 
to  stipulate,  in  case  of  non-payment,  for  powers  the  most  unlimited  to  sell  those  estates. 
I  think  such  conditions  unfair,  if  not  illegal ;  and  I  would  wish  to  see  some  case  as  to 
their  effect  speedily  tried. 

In  the  same  way,  I  would  wish  to  see  a  case  deliberately  tried  as  to  this  kind  of  irri- 
tancy of  a  leasehold  estate,  where  it  is  stipulated  that,  without  a  moment's  warning,  the 
lease  shall  fall,  without  any  provision  being  made  for  dividing  the  interests  of  landlord 
and  tenant,  or  any  arrangement  as  to  the  sowing  or  reaping  of  the  crops,  or  as  to  the 
term  or  mode  of  entry.  It  has  always  been  held  that,  in  similar  cases,  irritancies  may 
be  purged.  You  see  constant  endeavours  to  get  quit  of  that  privilege ;  but  the  law  of 
Scotland  studies  the  rights  of  its  subjects  too  much  to  let  them  be  subverted  by  giving 
the  appearance  of  conditions  to  irritancies ;  and  I  think  your  Lordships  ought  to  consider 
well  before  such  irritancies  are  allowed  to  be  converted  into  absolute  conditions,  by 
which  a  lease  is  at  once  to  fall.     I  am  for  passing  the  bill. 

Lord  Bannatyne. — The  condition  is  fair  on  the  part  of  the  landlord,  that  his  fann 
should  not  be  allowed  to  remain  in  the  hands  of  a  bankrupt  tenant.  But,  on  the  other 
hand,  it  deserves  serious  consideration  whether  a  landlord,  on  the  first  symptom  of  a 
tenant's  bankruptcy,  ought  to  be  entitled  at  once  to  resume  his  farm. 

I  rather  think  that  this  is  a  case  of  irritancy ;  that  the  irritancy,  as  in  other  cases, 
must  be  declared  ;  and  that  this  not  being  the  proper  shape  for  trying  such  a  question, 
the  bill  of  advocation  ought  to  be  passed. 

Lord  Jvstice-Clerk, — I  am  well  pleased  that  in  this  case  an  answer  to  the  petition 
has  been  taken,  and  that  the  question  has  been  deliberately  considered.  After  having 
done  so,  I  am  of  opinion  that  the  stipulation  is  fair  and  reasonable,  and  conducive  to  the 
preservation  and  the  good  cultivation  of  the  faruL  It  is  s  bad  thing  to  have  a  hankropt 
tenant  in  a  farm ;  in  almost  every  case  it  would  be  vdse  to  provide  against  it ;  and, 
therefore,  I  have  not  the  slightest  doubt  of  this  being  a  lawful  stipulation. 

In  that  situation,  the  only  question  with  me  is.  Has  there  been  a  bankruptcy  or  nott 
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Upon  that  there  can  he  no  donht ;  and  therefore  I  think  the  landlord  is  entitled  to  have 
the  tenant  removed. 

In  the  circnmstances  of  the  case  of  Gordon,  there  is  much  in  what  has  heen  said  by 
Lord  Meadowbank,  the  tenant  having  there  already  got  his  discharge.  But  here  all 
the  tenant  can  say  is,  that  he  may  probably  get  one. 

Ijord  Oraigie, — ^This  case  is  stronger  than  that  of  Gordon.  I  believe  the  ground 
which  the  Court  went  upon  in  that  case  was,  that  notwithstanding  the  discharge,  the 
tenant,  if  be  acted  honestly  to  his  creditors,  which  was  to  be  presumed,  had  no  stock  for 
his  farm,  and  was  deprived  [665]  of  the  means  of  cultivating  it ;  and  that,  therefore,  he 
remained  in  the  situation,  which  had  been  provided  against  by  the  landlord.  I  am  for 
refusing  the  bill. 

The  Court  being  equally  divided  in  opinion,  it  was  delayed  for  the  opinion  of 
Lord  Glenlee^  who  said,  That,  after  having  considered  the  pleadings  in  the  case  with 
much  care,  he  did  not  see  any  thing  which  could  enable  the  Court  to  get  over  the  decision 
in  the  case  of  Gordon ;  and  that  he  was  therefore  for  adhering  to  the  interlocutor  of  Lord 
Cndgie  refusing  the  bill. 

The  bill  was  accordingly  refused. 


Na  177.     F.C.  N.S.  IL  665.     2  June  1812.     2nd  Div.— Lord  Meadowbank. 

Ann  Dunlop  and  Others,  Pursuers. — Ckrk,  J.  A,  Murray,  et  Keay. 

Hugh  Crawford,  Defender. — W.  Erddne  et  Home. 

Legacy — SubdUutB  and  GondUumal  Institute, — A  legacy  to  a  person,  and,  in  case  of  his 
decease,  to  be  divided  among  certain  others,  does  not  lapse  by  the  predecease  of  the 
l^atee. 

Hugh  Crawford  disponed  certain  heritable  subjects  to  his  eldest  son,  the  defender, 
"burdened  with  the  payment  of  the  following  sums  of  money  to  each  of  my  said  chil- 
dren of  my  present  marriage,  viz.  to  the  said  Agnes  Crawford  the  sum  of  L.500  sterling ; 
to  the  said  Ann  Crawford  the  sum  of  L.500  sterling;  to  the  said  Isobel  Crawford  the 
like  sum  of  L.500  sterling ;  to  the  said  James  Crawford  the  like  sum  of  L.500  sterling ; 
and  to  the  said  Mathew  Crawford  the  like  sum  of  L.500  sterling;  and  that  upon  their 
respectively  attaining  majority  or  marriage,  with  the  legal  interest  of  each  of  the  said 
provisions  from  the  first  term  of  Whitsunday  or  Martinmas  following  my  decease,  ay  and 
until  payment :  And  in  the  event  of  the  decease  of  either  of  these  five  children,  such 
deceaseiPs  share  is  to  fall  equally  among  the  survivors  and  their  heirs,  with  this  express 
condition,  that  the  said  Agnes,  Ann,  Isobel,  James,  and  Mathew  [666]  Crawford,  and 
their  said  respective  proportions  of  L.500  sterling  each,  are  hereby  buidened  with  the 
payment  to  my  spouse,  Ann  Dunlop,  their  mother,  of  the  sum  of  L.85  sterling  of  yearly 
annuity  during  all  the  days  and  years  of  her  life,  in  case  she  happen  to  survive  me." 

Agnes  Crawford,  one  of  the  legatees,  predeceased  her  father ;  and  the  trustees  for  the 
younger  children  having  brought  an  action  against  the  defender,  the  eldest  son,  for  pay- 
ment of  the  whole  of  the  legacies,  he  resisted  the  demand  on  the  ground  that  the  legacy 
to  Agnes  had  lapsed  by  her  predeceasing  her  father. 

Lard  Meadowbank  pronounced  this  interlocutor  (15th  May  1811)  :  '^  Having  advised 
the  minutes  of  the  parties,  finds  that,  however  little  doubt  there  may  be  of  what  the 
testator  must  have  wished  to  take  place  in  the  event,  which  has  occurred,  of  one  of  the 
children  predeceasing  the  testator,  there  is  not  such  an  expression  of  intention  as  can 
entitle  the  surviving  children  to  an  enlargement  of  their  provisions,  by  the  accrescing  of  a 
provision  which,  by  the  predecease  of  the  intended  donee,  had  never  belonged  to  the 
donee ;  therefore,  repels  the  claim  to  any  such  enlargement." 

On  considering  a  reclaiming  petition  and  answers,  the  Court  (15th  January  1812) 
''Alter  the  interlocutor  complained  of ;  find  that  the  provision  of  L.500  settled  on  Agnes 
Crawford  did  not  lapse  by  her  predeceasing  her  father,  but  that  it  belongs  to  the  younger 
Inotbers  and  sisters  as  conditional  institutes ;  and  remit,  to  the  Lord  Ordinary  to  proceed 
aeoordingly." 
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The  defender  now  reclaimed,  and  pleaded, — 

That  intention  ought  always  to  be  consulted  in  the  construction  of  testamentaiy 
bequests ;  and  that,  in  cases  of  ambiguity,  the  interest  of  the  executor,  as  the  debtor,  was 
always  preferred  to  that  of  the  legatee. 

That  in  interpreting  the  clause  in  question,  it  was  plain  that  no  interest  could  haTe 
vested  in  any  of  the  legatees  prior  to  the  death  of  the  testator,  at  which  time  only  were 
the  legacies  to  be  payable,  and  only  in  the  event  of  their  surviving  him.  The  meaniof; 
of  that  part  of  the  clause,  therefore,  which  declares  that  the  deceaser's  share  shall  fall 
equally  among  the  survivors  and  their  heirs,  is  quite  plain, — ^for,  by  the  one  part  of  the 
deed,  having  given  them  a  right  which  they  could  only  acquire  by  surviving  him,  it 
clearly  could  not  accresce  to  the  survivors,  unless  the  one  deceasing  had  acquired  h, 
which  in  this  case  the  deceased  legatee  did  not  do.  In  fact,  it  never  was,  in  the  lan- 
guage of  the  testator,  "  her  share,"  and  consequently  could  not  go  to  her  brothen  and 
sisters. — Vide  Law  of  Testaments,  p.  232. — Sibley  against  Cook,  3  Aitken,  572.— 13th 
December  1769,  Scot  against  Carfrae. 

As  to  the  provision  that  the  annuity  to  the  wife  shall  be  a  burden  on  the  childien 
and  their  legacies,  and  the  aigument  that  they  might  not  have  had  enough  to  discharge 
it,  if  more  than  one  had  died,  it  was  ob-  [667]  -served,  that  other  ample  provisions  had 
been  made  them,  which  were  fully  adequate  to  the  purpose. 

Answered, — 

The  legacy  does  not  descend  to  the  survivors  in  this  case  on  any  principle  of  repie- 
sencation.  It  is  true  that  it  never  vested,  and  therefore  it  is  not  as  succeeding  to  the 
deceased  legatee,  but  as  conditional  institutes,  that  her  share  is  now  claimed.  And  it  k 
dear,  from  the  form  of  the  destination,  that  such  was  the  meaning  of  the  testator.  If  a 
legacy  is  left  to  A,  whom  failing,  tq  B,  it  is  a  clear  case  of  conditional  institution ;  and 
such  is  plainly  the  only  possible  meaning  of  the  substitution  in  the  present  case^  bot^ 
from  the  form  of  the  substitution  itself,  and  from  the  condition  that  the  mother^s  annuity 
of  L.85  should  be  a  burden  upon  the  legacies  of  her  children. — Ersk.  iiL  9, 14. — Dirleton, 
Voce  Substitution  in  legaciea— J^r^A^  iii.  9,  9.— Sel.  Dec.  No.  106,  p.  227.— Uth 
December  1710,  Smith  against  Smith. — 26th  January  1726,  Denholm  against  Denhoha. 
— 15th  December  1749,  Binning  against  Creditors  of  Auchinbreck. — Vernon^  voLiLp. 
207,  Miller  against  Warren, — p.  611,  Ledsome  against  Hickman. — P.  WMiamif  vol  iiL 
p.  113,  Willing  against  Baine. 

The  Court  (2d  June  1812)  adhered. 

In  pronouncing  this  decision  there  was  some  difference  of  opinion.  The  minority  of 
the  Court  thought  that  where  the  legatee  predeceased  the  testator,  it  could  not,  in  tech- 
nical language,  be  called  "her  share."  The  majority  took  the  words  in  the  vulgar 
acceptation,  and  considered  it  as  a  proper  case  of  conditional  institution,  without  paying 
much  regard  to  the  provisions  in  favour  of  the  mother. 


No.  181.        F.C.  N.S.  11.  672.     9  June  1812.     Ist  Div.— Lord  Hermand. 

Thomas  Alexander,  Feuar  of  Long  Kerae,  Pursuer. — Forsyth. 

Mrs.  Beucb  Dundas  of  Blair  and  her  Husband,  Defenders. —  Wedderbum. 

Sujperior  and  Vassal — Warrandice. — A  clause  of  warrandice  to  a  vassal,  in  a  feu-oon- 
tract,  against  all  stipends,  teinds,  and  burdens  imposed,  or  to  be  imposed,  does  not 
convey  relief  against  stipends  augmented  subsequent  to  the  contract  To  cany  relief 
from  such,  warrandice  against  aitgmentations  of  stipend  must  be  express. 

In  the  year  1722  the  lands  of  Long  Kerse  of  Blairlogie,  amounting  to  22  acres,  were 
disponed  in  feu  by  James  Spittal  of  Leuchat  to  William  Faichney  and  his  heirs  and 
assignees. 

In  the  feu-disposition  there  were  the  following  clauses :  "  The  said  laird  of  Leuchat 
and  his  foresaids,  being  hereby  holden  and  liable  to  free,  relieve,  and  disburden  the 
said  William  Faichney  and  his  foresaids  of  all  stents,  carriages,  services,  cesses^  atipendfl^ 
and  other  public  burdens,  due  and  payable  furth  of  the  foresaid  acres,  at  any  time  here- 
after/'— "  And  furder,  obliges  him  and  bis  foresaids  to  free  i^d  skaithless  keep  the  mi 
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William  Faichney  and  his  foresaids  of  all  feu,  blench,  [673]  or  teind  duties,  cess,  or 
oiher  public  burdens  imposed,  or  to  be  imposed  in  time  coming,  on  the  subject  aforesaid, 
or  for  any  years  by-gone,  excepting  the  feu-duty  above  written." 

William  Faichney  sold  afterwards  the  land  to  Thomas  Alexander,  and  Mrs.  Dundas 
of  Blair  succeeded  to  the  superiority  of  them. 

The  stipend  of  the  parish  in  which  the  lands  lie  was  augmented  in  1772,  and  L.4 
Scots  was  laid  on  the  lands  of  Long  Eerse.     This  the  superior  paid. 

In  the  year  1801,  another  augmentation  of  the  stipend  was  granted,  and  a  certain 
proportion  of  it  was  laid  on  the  lands  of  Long  Kerse.  By  an  interim  scheme  of  locality 
then  made  up,  this  proportion  of  the  stipend  was  made  payable  by  Mrs.  Dundas  the 
aaperior,  and  it  was  accordingly  paid  by  her  for  four  years. 

When  the  scheme  was  corrected,  Alexander,  the  vassal,  brought  an  action,  conclud- 
ing to  be  relieved  altogether  from  the  augmented  stipend,  on  the  ground  that  all  stipends 
and  augmentations  of  stipend  were  burdens  on  the  superior. 

On  the  other  hand,  Mrs.  Dundas  and  husband  raised  a  counter  action,  concluding  for 
repayment  of  the  augmented  stipend  she  had  been  obliged  to  pay  under  the  interim 
scheme  for  the  vassal's  lands,  and  for  relief  from  all  the  augmented  stipend  in  future. 

The  Lord  Ordinary  pronounced  this  interlocutor :  "  Finds  the  stipend  is  a  burden 
incident  to  the  dominium  vUUj  and  not  to  the  superiority  of  the  lands ;  so  that,  to  free 
the  former  of  that  burden,  and  lay  it  upon  the  latter,  an  express  agreement  is  necessary, 
BQch  as  cannot  admit  of  any  other  interpretation  :  Finds  that,  by  the  original  feu-contract^ 
Thomas  Spittal  of  Leuchat  feued  the  lands  of  Long  Kerse  of  Blair  Logie  to  William 
Faichney,  the  author  of  Thomas  Alexander,  for  a  certain  price  and  feu-duty,  '  the  said 
'  laird  of  Leuchat  and  his  heirs  being  hereby  bolden  and  liable  to  free,  relieve,  and  dis- 
'  burden  the  said  William  Faichney,  and  his  foresaids,  of  all  stipends,  carriages,  cess, 
'  teinds,  stipends,  and  all  other  public  burdens  due  and  payable  furth  of  the  said  acres : ' 
Finds  that  the  obligation  limited  to  burdens  then  payable  cannot  be  extended  beyond  its 
genuine  meaning,  by  general  words  in  the  clause  of  warrandice,  where  stipend  is  not 
mentioned :  Sustains  the  defences  in  the  action  of  relief,  at  the  instance  of  Thomas 
Alexander,  against  Mrs.  Elizabeth  Spittal  and  Robert  Bruce  Dundas,  her  husband,  for 
his  interest :  Bepels  the  defences  in  the  action,  at  the  instance  of  the  said  Elizabeth 
Spittal  and  her  husband,  against  Thomas  Alexander  ;  and  decerns." 

Alexander  petitioned,  and  pleaded, — 

The  principle  laid  down  in  the  Lord  Ordinary's  interlocutor,  that  stipends  are  burdens 
on  the  dominium  utile  is  not  and  cannot  be  disputed.  But  there  is  nothing  in  that 
principle  to  prevent  parties  from  arranging  by  special  contract  upon  whom  the  burden  of 
stipend  is  to  falL  This,  then,  becomes  a  question  of  agreement,  which  supersedes  all 
rulee  of  [674]  law,  and  which  a  court  of  law  has  only  to  give  effect  to,  according  to  the 
fair  meaning  and  import  of  the  terms  and  expressions  used. 

The  terms  of  the  original  feu-contract  most  explicitly  bind  the  superior  to  relieve  the 
vassal  from  any  augmentation  of  stipend.  By  one  part  of  the  contract  he  is.  bound  to 
relieve  the  vassal  of  *'  all  teinds,  stipends,  and  other  public  burdens,  payable  at  any  time 
hereafter;"  and  by  another  clause  he  is  bound  to  relieve  him  from  ^'all  teind  duties, 
cesa,  or  other  public  burdens,  imposed  or  to  he  imposed,  in  time  coming."  It  is  indeed 
true  that  the  word  stipend  is  not  mentioned  in  the  last  clause,  which  is  broader  than 
the  first ;  but  the  word  teinds  is  in  both  clauses ;  and  if  the  vassal  is  entitled  to  relief 
from  the  teind  duties,  be  is  entitled  to  relief  from  stipends,  which  are  just  teind  duties 
payable  to  the  minister. 

As  a  matter  of  agreement,  it  is  material  to  know  the  views  of  parties  as  to  the  con- 
tract, because  that  view  will  in  a  great  measure  regulate  their  conduct  under  it.  Now, 
from  the  year  1772  to  1807,  the  superior  has  paid  the  augmented  stipend  laid  on  the 
lands  of  Long  Kerse.  In  such  a  case,  where  the  meaning  of  a  contract  is  doubtful,  the 
best  rule  to  follow  in  its  interpretation  are  the  acts  and  deeds  of  the  parties  under  it. 
But  it  is  said,  that  when  the  feu-contract  was  entered  into,  augmentations  of  stipend 
could  not  be  in  view.  This  can  be  of  no  consequence.  The  clause  of  warrandice  is 
broad  and  general,  and  must  cover  every  increase  of  burden  laid  on  the  land. 

Answered, — 

The  terms  of  the  feu-contract  do  not  settle  the  burden  of  augmented  stipends. 
The  firat  clause  indeed  mentions  stipends  then  due ;  but  the  other,  which  enlarges  the 
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obligation  to  burdens  to  be  imposed,  mentions  nothing  of  stipends  at  alL  Teind  dutiefi 
are  mentioned ;  but  these  are  very  different  from  stipends.  The  interpretation  of  the 
contract  there,  as  to  augmentations  of  stipend,  is  left  in  some  d^ree  open  to  be  ruled  hy 
general  principles,  or  by  the  views  which  the  Court  have  adopted  with  regard  to  8a<^ 
clause& 

Now,  let.  The  event  that  gives  rise  to  the  present  dispute  could  not^  in  the  year 
1772,  have  been  in  the  contemplation  of  the  parties  to  the  contract;  and,  if  not,  it  h 
unfair, — the  meaning  of  a  clause  of  warrandice  beyond  what  was  not  in  the  view  of 
parties  at  the  time.  Such  a  clause,  therefore,  can  only  be  directed  to  existing  burdens, 
not  to  future  or  contingent  ones,  of  which  they  could  know  nothing. 

2dly,  The  teinds  of  the  lands  are  not  feued  or  disponed.  The  vassal,  then,  must 
lay  his  account  with  paying  them  to  the  titular  or  the  miniBter ;  and  it  can  be  of  no 
moment  to  him  whether  he  pays  them  to  the  one  or  to  the  other.  Hence  a  clause  of 
warrandice  could  not  apply  to  the  eviction,  partial  or  total,  of  a  subject  not  conveyed. 

Sdly,  It  is  clear  that  the  clause  can  only  apply  to  stipends  existing  at  the  time,  from 
the  relative  rights  of  the  parties. 

The  genei^  principle  of  law  laid  down  in  the  Lord  Ordinary's  interlocutor  is  un- 
doubted. It  is  plain  that  the  price  paid  would  be  regulated  by  the  burdens  at  the  time, 
leaving  the  vassal  afterwards  to  take  his  chance  in  common  with  other  proprietors  of 
the  burdens  to  be  afterwards  im-  [676]  -posed.  Were  it  otherwise,  it  would  be  to 
suppose  a  proprietor  to  grant  warrandice  against  burdens  upon  lands,  which  would 
surmount  the  benefit  he  derived  from  the  contractw 

Besides,  the  interpretation  to  be  put  on  this  clause  is  fixed  beyond  a  question  by  the 
decisions  of  the  Court. — Bruce  Carstairs  of  Kinross  against  Oreig,  23d  January  1773.— 
Colquhoun  against  Smollet,  21st  January  1798,  not  reported. — Plenderleath  .against 
Marquis  of  Tweedale,  31st  January  1800. — Stewart  against  Robertson,  1st  July  1806. 

On  advising  the  petition,  with  answers,  it  was  observed  by  the  Court,  that  it  was 
now  finally  settled  that  a  clause  of  warrandice,  to  be  effectual  against  augmented 
stipends,  must  specially  bear  a  relief  from  all  augmentations. 

On  that  ground,  the  Lords  "  adhered  "  to  the  Lord  Ordinary's  interlocutor. 

[Cf.  Pedie  v.  Heriofe  Hospital,  1  D.  879,  880.] 


No.  182.      F.C.  N.S.  IL  675.     9  June  1812.     2nd  Div.— Lord  Robertson. 

James  White,  Pursuer. — Greenshields. 

David  Murdoch,  Defender. — Jeffrey. 

Oath  of  Party. — After  a  final  interlocutor  in  a  cause,  any  reference  which  may  be  made 
to  the  oath  of  the  successful  party  must  embrace  the  whole  cause ;  at  least  such  parte 
of  it  as  will  be  conclusive ;  and  not  merely  such  partial  points  as  may  lead  to  a  renewed 
discussion. 

In  an  action  at  the  instance  of  James  White  against  David  Murdoch,  for  the  diffe^ 
ence  between  the  price  of  a  mare,  which  White  paid  to  Murdoch,  and  that  at  which  he 
had  afterwards  sold  her,  the  Court  assoilzied  the  defender  after  a  long  circimistantial 
pleading  upon  various  points,  which  it  is  unnecessary  to  notice  farther,  than  that  thoee 
principally  urged  by  the  pursuer  were,  let,  That  the  mare  was  lame  or  maimed  at  the 
time  of  the  sale  to  him ;  and,  2d,  That  he  had  been  under  no  mora  in  offering  her  bacL 

[676]  Upon  this  the  pursuer  craved  leave  to  make  a  reference  to  the  defender^e  oath, 
by  which  he  undertook  to  prove,  1^/,  That  the  original  purchase  was  on  the  24th  of  May 
1808,  and  the  sale  to  the  pursuer  on  the  dOth  of  that  month.  2d,  That  when  the 
pursuer  granted  his  bill  for  the  whole  price  on  the  6th  of  June,  he  told  the  defender 
that  the  mare  appeared  lame,  when  the  defender  said  she  had  got  a  sb'ght  hurt  in 
coming  out  of  a  ship  in  which  she  came  from  Ireland ;  offered,  if  she  did  not  turn  out 
sound,  to  take  her  back,  or  exchange  her ;  and  promised  to  call  in  a  short  time  at  the 
pursuer's,  to  see  how  she  came  on.  Zd,  That  at  the  time  of  granting  his  bill,  the 
pursuer  required  and  received  a  written  warranty  that  the  mare  bad  been  sold  to  him 
as  sound.    And,  itJi,  That  the  defender  did  not  call  on  the  pursuer  as  he  had 
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The  Lord  Ordinary  having  admitted  the  reference  as  craved,  the  defender,  in  a 
petition  to  the  Court,  objected  to  the  terms  of  it,  on  the  ground  that  it  did  not  exhaust 
the  case ;  and  that  on  the  contrary  there  was  great  room  for  dispute  as  to  what  effect, 
if  any,  the  facts  referred  would  have  on  the  cause.  And  pleaded,  that  whatever 
difference  of  opinion  there  might  he  as  to  the  competency  of  referring  detached  facts  to 
the  oath  of  a  party  in  imtio  liiiSf  it  was  clear  law  that  after  the  whdfe  course  of  litiga- 
tion which  the  forms  of  Court  permitted  had  been  run  through,  it  was  incompetent  to 
refer  any  thing  less  than  the  whole  cause ;  or  otherwise  an  oath  of  reference,  instead  of 
being  the  end  of  strife,  would  just  be  the  beginning  of  a  new  litigation. — Stair,  b.  4, 
tit  44,  8.  6. — MTherson  against  Quthrie  and  Baillie,  11th  July  1809  (Not  reported). 
— Sheriff  and  Company  against  Patison  and  Company,  28th  June  1810  (Not 
reported). — Gray  against  Spans,  22d  June  1811  (Not  reported). — Cowan  against 
M'Gormack,  21st  November  1811.^    And,  besides,  in  a  reference  of  this  kind,  it  is 

1  F.C.  N.8. 11.  676.     21  Nov.  1811.     2nd  Div.— Lord  Eobertson. 

Albxandbb  Cowan,  Pursuer. — Keay, 
William  M'Cormaok,  Defender. — BelL 

Oaih  of  Party. — Before  a  cause  is  concluded,  it  is  competent  to  refer  particular  facts, 
which  do  not  exhaust  the  question,  to  oath. 

Murdoch  was  wrong  in  the  account  given  of  this  case  in  his  petition.  The  facts 
were  these. 

The  defender  and  Alexander  M'Cormack  granted  a  bill,  as  joint  acceptors,  to  another 
William  M'Cormack,  who  went  to  the  West  Indies.  The  drawer  indorsed  it  to  a 
fourth  party,  who  indorsed  it  to  Alexander  Cowan,  by  whom  it  was  discounted  in  the 
British  Linen  Company's  office. 

On  the  bill  becoming  due,  it  was  retired  by  the  charger,  who  proceeded  to  execute 
diligence  against  the  defender. 

The  defender  suspended  and  pleaded, — 

That  Alexander  M'Cormack  was  the  sole  debtor  in  the  bill ;  that  this  was  known  to 
the  charger  when  he  accepted  the  indorsation,  and  that  he  (the  charger)  having  intro- 
mitted  with  the  whole  of  Alexander  M'Cormack's  effects  at  his  death,  must  be  liable  to 
him  in  relief ; — at  all  events,  to  the  extent  of  one-half, — and  in  full  upon  its  being 
proved  that  Alexander  was  the  full  debtor,  which  he  offered  to  prove  by  the  charger's 
oath.    And  he  offered  the  following  minute  of  reference : 

^  Is/,  William  M'Cormack,  the  drawer  of  the  bill  in  question,  was  creditor  to  the 
deceased  Alexander  M'Cormack  and  the  suspender,  jointly,  to  the  extent  of 
L28,  18s.  6d.  for  which  sum  Alexander  became  bound  to  relieve  the  suspender. 

2dly,  When  William  M'Cormack  was  intending  to  leave  the  country,  he  made  a 
demand  for  payment  of  the  debt,  in  consequence  and  payment  of  which  the  bill  charged 
on  was  granted. 

3dly,  On  the  death  of  Alexander,  the  proper  debtor,  the  charger  vitiously  intro- 
mitted  with  his  effects,  and  in  particular  he  abstracted  and  carried  off  L. 22  in  cash,  a 
bill  for  L.70,  and  two  more  for  L.40,  making  together,  L.132  sterling,  with  the  whole 
body-clothes  belonging  to  the  defender." 

The  Lord  Ordinary  pronounced  the  following  interlocutor  (25th  May  1811) :  "  Finds 
said  reference  not  relevant;  finds  the  letters  and  charge  orderly  proceeded,  and 
decerns;  finds  expences  due,  and  remits  to  the  auditor  to  take  the  account  thereof, 
when  given  in,  and  to  report ;  but  finds  that^  upon  payment,  the  charger  must  assign 
to  the  suspender,  upon  his,  the  suspender's,  expences,  the  bill  and  diligence  charged  on, 
80  as  that  he  may  sue  for  his  relief  as  accords." 

The  suspender  reclaimed,  and  his  petition  was  followed  by  answers. 

There  was  some  difference  of  opinion  on  the  Bench.  Some  of  their  Lordships 
were  for  adhering  to  the  interlocutor ;  but  the  majority  were  of  opinion  that  there  is  an 
evident  distinction  between  a  reference  to  oath  in  the  commencement  and  in  the  end  of 
a  case ;  and  that,  in  the  last  event,  it  is  necessary  that  the  reference  should  exhaust 
the  whole  cause,  while  in  the  former  it  is  competent  to  refer  particular  facts  to  the  oath 
of  the  party,  and  to  prove  others  cUiunde ;  and  this  interlocutor  was  pronounced  (2l8t 
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[677]  necedsary  for  the  party  to  pass  from  all  other  evidence,  and  undertake  to  make 
out  his  case  by  the  terms  of  the  oath  alone. — Dalzell  against  Eichmond,  4th  Febmarj 
1792. 

The  Court  remitted  to  the  Lord  Ordinary  to  reconsider  the  reference,  and  to  do  as 
he  should  see  cause. 

The  pursuer  simplified  his  reference,  but  still  he  confined  it  to  one  branch  of  the 
cause,  ''that  the  mare  was  offered  back  in  due  time."  [678]  And  pleaded  that^  in 
questions  of  fact,  where  a  proof  prout  dejure  is  competent,  the  party  is  not  confined  to 
one  mode  of  proof,  but  is  entitled  to  use  all  the  three  separately  or  together,  as  he  may 
find  it  necessary.  Law  against  Lundin,  24th  June  1747. — Dalzell  against  Richmond, 
4th  February  1192.— Stair,  b.  4,  tit.  42. 

The  Lord  Ordinary  found  the  reference  inadmissible. 

The  pursuer  reclaimed  to  the  Court. 

Lard  Meadowbank, — I  have  great  difficulty  in  this  case.  The  reference  to  oath 
amounts  to  a  point  of  equity,  whether  the  defender  can,  with  a  good  consdenoe,  avail 
himself  of  the  judgment  he  has  got.  It  is  within  the  competence  of  the  petitioner  to 
say  that  he  may  get  enough,  under  this  reference,  to  satisfy  us  that  the  defender  can't 
in  good  conscience  avail  himself  of  the  judgment;  but  still  it  will  remain  with  the 
Juc^es  to  say,  after  he  has  got  his  answer,  whether  he  has  made  out  enough. 

Lord  Olenlee, — I  think  that  the  interlocutor  is  right  There  is  a  great  dififorenoe 
between  a  reference  to  oath  after  a  judgment  on  the  case,  and  one  at  the  beginning  of 
it.  At  first  a  man  may  refer  one  part  of  a  case,  and  give  proof  of  the  other  parts  of  it 
But  after  an  interlocutor  is  pronounced,  matters  are  very  different ;  for  if  the  referonoe 
is  only  on  particular  points,  the  Court  may  be  obliged  to  go  over  ^e  whole  case  agaio. 
If  the  Court  had  decided  "  in  respect  of  "  particular  circumstances  inserted  in  the  inter- 
locutor, then  I  think  that  the  reference  would  have  been  competent  on  those  points. 
But  even  if  one  point  is  made  out  here,  it  does  not  necessarily  infer  that  the  interlocutor 
as  it  stands  is  wrong ;  and  we  would  have  to  go  back  over  the  whole  case.  That  is  my 
reason  for  thinking  the  reference  incompetent;  because  it  is  such  a  reference,  thiti 
answer  it  how  he  may,  it  will  not  follow  from  it  that  the  interlocutor  as  it  stands  is 
wrong. 

Lord  Robertson. — The  reference  is  conceived  in  very  singular  terms.  The  defender 
may  say  that  the  mare  was  offered  back  at  such  a  day,  but  it  will  still  be  question  of 
law  whether  that  was  in  due  time.  I  therefore  think  the  reference,  as  it  standflk 
incompetent. 

The  Court  (9th  June  1812)  refused  the  petition  without  answers. 
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Lord  Keith,  Petitioner. — SoUdtor-Oenerai,  Morrison,  et  iZ.  Sell. 

William  Keir,  Esq.,  Eespondent. — Clerk  et  O.  J.  Bell. 

Perteulum. — A  master  found  liable  for  damage  done  by  his  servants,  though  he  was  at 
a  distance,  and  they  were  acting  against  his  express  orders. 

Mr.  Keir  purchased  the  farm  of  Keir  at  the  judicial  sale  of  the  estate  of  Cnlross. 
Lord  Keith  purchased  the  farm  of  Praybrae,  which  was  part  of  the  forest  of  Golross, 
and  on  which  some  wood  was  standing.  Mr.  Keir,  in  proceeding  to  improve  his 
purchase,  found  it  necessary  to  grub  up  a  quantity  of  brush  and  heath.  He  at  that 
time  was  living  in  Eoxburghshire,  and  he  had  given  most  positive  orders  to  his  servant^ 
and  those  employed  on  Keir  farm,  not  to  use  fire  in  their  improving  operations. 

On  the  morning  of  the  26th  June  1803,  Mr.  Keir's  servants,  in  opposition  to  these 
orders,  began  to  bum  some  of  the  brush  and  heath  for  the  purpose  of  accelerating  the 


November  1811) :  '^  The  Lords  having  advised  this  petition  with  the  answers,  refuse  tfa^  . 

petition,  and  adhere  to  the  interlocutor  complained  of,  as  to  one-half  of  die  snntf  I 

charged  for ;  and  remit  to  the  Lord  Ordinary  to  receive  the  reference  to  oath  as  to  the  > 
other  half,  and  to  do  thereanent  as  he  shall  think  just." 
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clearing  of  the  ground.  Every  caution  it  was  alleged  had  been  taken  to  guard  against 
accident  from  the  fire.  The  farm  was  surrounded  by  a  stone  wall  4^  feet  high.  The 
heath  round  about  the  place  where  the  fire  was  applied  had  been  carefully  removed. 
There  was  not  a  breath  of  wind  when  it  was  kindled,  and  the  nearest  part  of  the  forest 
was  distaut  about  400  feet.  At  breakfast  time  the  servants  left  their  work,  and  at  that 
time  all  appearance  of  fire  had  disappeared.  About  10  o'clock  a  breeze  of  wind  sprung 
up,  and  shortly  after  the  wood  in  the  forest  was  on  fire. 

Lord  Keith  brought  an  action  against  Mr.  Keir  for  the  damage,  on  the  ground  that 
the  fire  was  occasioned  by  his  operations,  and  that  he  was  liable  for  his  servants. 

The  defence  set  up  was, — 

That  as  fire  had  been  used  by  his  servants  contrary  to  his  express  orders,  and  when 
he  was  absent,  he  was  not  liable  for  any  damage  occasioned  by  it. 

[680]  A  proof  was  ordered;  and,  on  advising  memorials,  the  Lord  Ordinary 
"  repelled  the  defences^  and  found  the  defender  liable  in  damages.'' 

Mr.  Keir  petitioned,  and  pleaded, — 

Even  granting  that  a  master  is  liable  for  damage  done  by  his  servants  acting 
contrary  to  express  orders,  still  the  defender  ought  not  to  be  made  liable  here.  The 
opexation  that  was  at  that  time  carrying  on,  and  the  means  used  to  accelerate  that 
operation,  were  perfectly  innocent  and  common.  The  servants  were  not  vereantes  in 
iUicito,  Fire  has  been  long  employed  for  the  purposes  of  agriculture,  and  its  use  is 
recognised  both  in  the  Boman  law  and  ours  as  a  means  of  improvement  perfectly  allow- 
aUe  and  innocent.  No  doubt  it  is  to  be  used  with  caution.  But  when  it  is  applied, 
when  from  every  appearance  of  the  weather  no  danger  is  to  be  apprehended,  those 
applying  it  are  not  responsible  for  damage  that  may  be  occasioned  by  the  sudden  rising 
of  the  wind  or  otherwise. — Dig.  lib.  9,  tit.  2,  cap.  30,  s.  3. —  Voet  ad  leg,  AquU.  s.  19. — 
Vitmius  sd.  jur.  quest,  lib.  2,  cap.  1. — The  same  is  the  law  of  England. — Raymond's 
reports,  Turberville  against  Stamp,  p.  264. 

It  is  clearly  estabUshed  by  the  proof  that  the  utmost  precaution  was  taken  to  prevent 
accident  from  the  fire ;  and  the  damage  which  was  afterwards  occasioned  merely  arose 
from  a  damTmm  fatcUe,  which  no  human  foresight  could  prevent. 

Besides  the  common  law,  the  defender  is  protected  by  positive  statute.  By  the  6th 
of  Queen  Anne,  c.  31,  s.  6,  all  persons  are  protected  from  the  consequences  of  fire 
happening  in  their  houses.  The  Stat.  14th  Geo.  III.  c.  78,  extends  that  protection  to 
buildings  and  out-houses ;  and  by  the  86th  sect,  it  is  further  enacted,  ''  That  no  action, 
snit^  or  process  whatever  shall  be  had,  maintained,  or  prosecuted  against  any  person  in 
whose  house,  chamber,  stable,  barn,  or  other  building,  or  on  whose  estcde  any  fire  shall 
after  the  said  24th  June  accidentally  begin ;  nor  shall  any  recompense  be  made  by  such 
person  for  any  damage  suffered  thereby,  any  law,  usage,  or  custom  to  the  contrary 
notwithstanding. " 

The  Ck>urt  were  imanimous  in  thinking  that  the  use  of  fire  in  the  situation  in  which 
it  was  employed  was  an  extraordinary  act  of  administration.  And  they  had  no  doubt 
that  by  the  servants  having  used  it,  whether  prohibited  or  not,  their  master  was  liable 
for  every  damage  that  had  occurred. 

The  petition  was  (19th  May  1812)  refused  without  answers;  and  a  reclaiming 
petition  was  also  refused. 

[Cf.  Linwood  v.  Hathom,  14  May  1817,  F.C.    Mackintosh  v.  Mackintosh,  2  M.  1361, 

1363,  1364.] 


No.  184.     F.C.  N.S.  IL  681.     16  June  1812.     1st  Div.  (BiU  Chamber.) 

KiNLOCH,  Pursuer. 

Macgomie,  Defender. 
Irritancy-^Tack — Removing. 

In  a  suspension  of  a  decree  of  removing^  upon  the  Act  of  Sederunt  1756,  it  was 
found  that  where  a  tenant  was  in  arrear  of  one  year's  rent,  and  had  failed  to  find 
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titles,  the  whole  of  the  commonty  of  Calderdear.  A  conveyance,  with  pari  and 
pertinent  (which  many  of  them  have),  is  not  a  specific  or  bounded  conveyance,  but  one 
of  a  generic  nature,  the  extent  of  which  is  to  be  interpreted  by  possession  for  40  yesn; 
and  it  affords  a  title  upon  which  a  prescriptive  right  even  to  a  separate  tenement  may 
be  acquired.— iStoir,  p.  247,  17th  November  \^1\.— Young,  20th  Februaiy  1675, 
Countess  of  Moray. 

A  right  of  commonty  is  of  the  same  generic  nature.  It  is  indefinite  in  its  extent^ 
and  may  come  to  cover  the  whole  common,  to  the  exclusion  of  those  who  might  bsTS 
maintained  their  right  by  possession. 

A  right  of  commonty  is  only  an  accessory  of  property ;  and  the  Duke,  having  parted 
with  the  whole  of  the  property  of  the  barony,  retained  nothing  in  virtue  of  winch  he 
could  maintain  his  possession  of  a  right  of  commonty.  His  vassals  and  servitade-men 
possessed  for  themselves,  and  not  for  him.  In  point  of  fact^  he  did  not  attempt  to 
retain  possession ;  and  the  long  prescription  has  run  against  the  Duke,  and  in  favoor  of 
those  having  possession,  under  titles  sufficient  to  carry  the  whole. 

The  valued  rent  is  only  the  rule  of  division  between  those  having  co-existing  ri^iti 
of  common  property  in  the  commonty ;  and  the  valued  rent  of  a  parcel  is  not  to  be 
compared  with  the  valued  rent  of  the  whole  barony,  when  a  part  of  it  has  ceased  to  have 
any  interest  in  the  commonty. 

The  case  was  several  times  before  the  Courts  which  at  first  was  equally  dirided. 
Afterwards  different  views  were  taken  of  the  question.  The  reasoning  which  fint 
prevailed  was  as  follows.  A  right  of  grazing  on  a  commonty,  or  even  a  right  of  common 
property  in  it^  is  only  an  accessory  of  land  held  in  sole  property ;  and  when  that  land  is 

"  Find  it  proved  that  the  tenants  of  the  lands  of  Hill  of  Polmont^  Nether  Mumenl% 
Beg's  Possession,  Near  Bowhouse  Mill,  Maryflats,  and  Seggyhole,  being  all  parts  of  the 
barony  of  Abbotekerse,  have  immemorially  possessed  the  muirs  of  Beddingrig  and 
Whitesiderig,  as  part  and  pertinent  of  their  respective  farms ;  and,  therefore,  find  that 
the  defender,  the  Duke  of  Hamilton,  as  proprietor  of  these  lands,  is  to  be  oonsidend 
as  a  joint  proprietor,  entitled  to  draw  a  share  in  the  division,  according  to  the  valued 
rent  of  these  farms;  and  find  him  aUo  entitled  to  a  share  in  the  dimsion,  aceordvugio 
the  valued  rent  of  these  farmsy  which  are  in  pari  casu  vjith  Gilbert  Laurie's  farm,  (mi 
which  are  hereby  found  entitled  to  be  continued  in  possession  of  their  respedvoe  sertntiuks, 
aU  such  time  as  shares  shall  be  set  off  to  them  as  aforesaid :  And  find  that  the  share  to 
be  set  off  to  the  Duke  of  Hamilton  shall  be  burdened  with  the  servitudes  due  to  these 
farms  lying  within  the  barony  of  Abbotekerse,  which  are  hereby  found  entitled  to 
servitudes  only. 

«  Find  that  the  family  of  Hamilton  did,  in  many  of  the  feu-rights  granted  by  them 
to  their  vassals  in  the  said  barony,  reserve  privilege  and  liberty  of  working  coal,  setting 
down  shanks,  and  making  ways  and  passages,  on  any  part  of  the  grounds  so  feued: 
And  find  it  proved  and  admitted,  that  they  have  been  in  use  of  working  coal  on  die 
muirs  now  under  division,  without  communicating  any  part  of  the  profits  or  tact  dnttes 
to  the  other  heritors ;  and,  therefore,  find  that^  in  the  decree  of  division,  there  is  to  be 
reserved  to  his  Grace,  his  heirs  and  successors,  the  same  power  of  working  coal  on  the 
parts  of  the  muir  to  be  set  off  to  those  whose  rights  are  burdened  with  the  reservation 
above  mentioned :  And  find  that  the  decree  is  to  contain  the  like  reservation  to  his 
Grace,  of  working  coal  on  those  parts  of  the  muir  which  shall  be  set  off  to  such  of  the 
heritors  as  are  hereby  found  to  have  only  a  right  of  servitude :  But  find  that,  after  the 
division,  these  heritors,  who  are  hereby  found  to  have  rights  of  common  property,  and 
whose  rights  are  not  burdened  with  any  reservation  of  working  coal,  shall,  in  all  time 
coming  thereafter,  have  the  sole  and  exclusive  right  of  working  coal  within  the  limitB 
of  the  shares  of  the  muir  to  be  set  off  to  them ;  and  that  his  Grace  shall  have  no  power 
of  working  coal  or  other  minerals  thereon." 

The  litigation  that  ensued  was  merely  as  to  the  question,  in  which  of  the  three 
classes  mentioned  in  the  interlocutor  the  respective  heritors  should  be  placed;  and  a 
question  arising  between  the  Duke  and  his  feuars,  who  possessed  servitudes  only, 
whether  they  were  entitled  to  have  a  share  set  aside  in  the  process  of  division  for  the 
use  of  their  servitudes  respectively,  it  was  determined  that  tiiey  were  not^  as  xepoited 
2l8t  February  1771,  Fac  Col.  [M.  App.  Commonty,  Ko.  1]. 
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wholly  given  away,  and  no  reservation  made  of  any  right  in  the  commonty,  and  no 
poeBCsaion  retained,  the  accessory  right  is  held  also  to  have  been  parted  with.  Common 
property  ia  complete  property,  except  in  so  far  as  excluded  by  others.  Suppose  two  or 
three  heritors  acquire  the  right  of  common  property  in  a  commonty,  and  another  receives 
his  lands  from  the  original  holder  of  the  whole,  without  any  such  rights  the  firdt  are 
exdasive  proprietors  as  to  him,  and  their  title,  like  that  of  part  and  pertinent,  is  of  such 
a  nature  as  to  |^  capable,  with  possession,  of  giving  them  right  to  the  whole,  when  there 
has  been  no  possession  for  40  years  by  any  other.  The  Duke  has  had  no  possession  for 
that  length  of  time ;  while  some  of  his  vassals,  under  titles  sufficient  to  enable  them  to 
acquire  the  whole,  have  possessed  for  the  period  of  the  long  prescription.  They  have, 
therefore,  acquired  right  to  the  whole.  The  reservation  of  the  superiority  can  make  no 
alteration  on  the  rights  of  the  parties,  which  do  not  depend  on  any  question  connected 
with  it.  The  present  case  differs  from  that  of  the  Duke  of  Hamilton,  in  so  far  as  the 
Duke  of  Buccleuch  has  retained  no  possession ;  whereas  the  Duke  of  Hamilton  possessed 
throag^  tenants  on  part  of  his  property,  which  he  still  retained,  and  by  working  coal  on 
the  commonty. 

This  interlocutor  was  pronounced  (June  28,  1811) : — *'Bepel  the  claim  stated  in 
behalf  of  his  Grace  (the  Duke  of  Buccleuch)  for  a  [691]  share  of  the  commonty,  in 
respect  of  the  title  to  the  dominium  directum  of  the  barony  of  Calderclear." 

This  judgment  was  reconsidered  on  a  petition  and  answers.  The  petition  prayed 
the  Court  "to  alter  the  interlocutor  above  recited;  and  to  find  that,  after  allotting 
certain  shares  of  the  commonty  to  certain  of  the  feuars,  according  to  the  valued  rents  of 
their  respective  properties,  the  residue  must  be  allotted  to  the  petitioner.'' 

The  following  view  of  the  case  was  taken  by  some  of  the  Judges.  The  daim  of  the 
Duke  of  Buccleuch  does  not  rest  on  his  dominium  directum,  but  on  his  original  right  of 
common  property,  which,  in  part  at  least,  he  has  never  given  away.  Where  servitudes 
have  been  given  or  acquired,  the  property  remains  with  him,  subject  always  to  these 
servitudes ;  and  where  a  portion  of  his  estate  was  feued  out  without  any  right  in  the 
commonty,  the  share  effeiring  to  that  portion  remains  with  him.  There  is  no  such 
thing  in  the  law  of  Scotland  as  an  alMindonment  of  feudal  property,  whether  it  be 
common  property  or  sole  property.  Such  is  never  lost  by  the  negative  prescription. 
And  any  person,  to  acquire  by  the  positive  prescription,  must  have  a  justua  tUuIua, 
The  Justus  tihUtu  of  any  vassal  of  the  Duke's  cannot  be  broader  than  the  share  effeiring 
to  his  portion  of  the  valued  rent  of  the  barony.  This  limitation  of  the  share  operates 
like  a  bounding  charter.  The  Justus  titulus  cannot  go  beyond  it,  and  the  possession 
must  be  ascribed  to  it.  The  vassals,  therefore,  cannot  acquire  anything  beyond  it  by 
the  positive  prescription ;  and  the  Duke,  although  his  property  might  be  acquired  by 
another  having  sl  Justus  titidus,  cannot  lose  it  by  the  negative  prescription  alone. 

The  Duke  may  fairly  be  said  to  have  retained  possession.  Those  vassals  who  have 
servitudes  only,  have  used  possession ;  and  it  could  only  be  exercised  on  the  common 
property  remaining  with  the  Duke.  In  so  far  they  have  possessed  for  him,  and 
prevented  the  other  common  proprietors  from  excluding  him. 

The  following  interlocutor  was  pronounced :  "  Find  that,  in  the  division  of  the 
commonty,  portions  according  to  the  valued  rent  must  be  assigned  for  those  parts  of 
the  barony  which  are  feued  out  with  rights  of  servitude  only;  and  find  that  the 
petitioner  (the  Duke  of  Buccleuch)  has  right  to  those  portions  of  the  common  property 
suhject  to  the  respective  rights  of  servitude  vested  in  the  several  vassals  therein ;  and 
in  so  far  alter  the  interlocutor  complained  of ;  find  it  unnecessary,  in  the  circumstances 
of  the  case,  to  determine  further  on  the  prayer  of  the  petition ;  and  remit  to  the  Lord 
Ordinary  to  proceed  accordingly." 

[Cf.  Lord  Advocate  v.  Balfour^  16  S.  422 ;  Spenee  v.  Earl  of  Zetland, 

1  D.  422,  423.J 
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No.  187.      F.C.  N.S.  II.  692.     18  June  1812.     let  Div.— Lord  Armadale. 

Tutors  of  Miss  Ann  MiiULE  Murdoch,  Pursuers. — Jameson, 

John  Mont,  Defender. — Jardine. 

Bemoving. — ^Found  that  improvements  made  upon  land,  in  contemplation  of  a  lease, 
will  give  effect  to  an  irregular  missive,  though  no  possession  has  followed  upon  iL 

The  defender  was  tenant  of  a  farm  upon  the  estate  of  (rartincaher,  under  the  late 
Mr.  Murdoch,  the  proprietor.  Two  years  previous  to  the  expiry  of  his  lease,  Mr. 
Murdoch  granted  him  a  missive,  by  which  he  relet  to  him  and  his  brother  the  same 
farm,  with  the  addition  of  some  fields  which  Moir  then  also  held  upon  a  verbal  lease. 
The  original  lease  and  this  verbal  one  expired  at  the  same  time,  and  their  expiry  was  to 
be  the  term  of  entry  on  the  new  tack ;  but  the  missive  by  which  this  was  stiptilated 
was  irregular,  as  it  was  neither  holograph  nor  was  it  executed  with  the  legal  fonnfland 
solemnities  necessary  to  give  it  effect. 

The  tutors  of  Miss  Murdoch,  who  had  now  succeeded  her  father,  brought  an  action 
of  removing  against  the  defender, 

Who  pleaded, — 

That  though  in  itself  irregular,  yet  as  things  were  not  entire,  the  missive  was 
supported,  and  must  be  held  binding  upon  the  pursuers  by  the  steps  which  followed 
upon  it)  as  it  could  not  be  supposed  that  the  defender  had  gone  to  the  expence  he  had 
done  in  improving  the  land,  by  draining  and  liming,  and  clearing  it  of  whins,  and  by 
building  a  thrashing-mill  for  the  use  of  the  farm,  but  upon  the  faith  of  this  missive,  and 
in  the  contemplation  of  the  new  lease  to  follow  upon  it. 

And,  besides,  that  Mr.  Murdoch  must  be  held  to  have  homologated  this  irregular 
missive,  as  he  saw  these  operations  going  on  and  did  not  interrupt  them. 

The  pursuer  replied, — 

That  though  these  improvements  might  have  been  sufficient  to  support  tins 
irregular  missive,  if  they  had  taken  place  during  possession  upon  that  [693]  missive, 
yet  they  could  not  have  that  effect  in  the  present  case,  when  the  improvements  had  all 
taken  place  prior  to  the  term  of  entry  to  the  new  lease  stated  in  the  missive,  and  during 
the  currency  of  the  old,  and  therefore  must  be  held  to  have  been  made  in  contemplation 
of  the  profits  to  be  derived  from  the  old  lease ;  so  that  there  was  no  room  for  a  plea 
of  ret  interventue  or  homologation. 

A  proof  of  the  nature  and  extent  of  the  improvements  was  allowed,  and  memontls 
were  ordered  upon  its  import  by  the  Lord  Ordinary;  upon  considering  which  he 
pronounced  the  following  interlocutor :  "  Finds  that  both  defenders  have  instructed, 
by  written  documents  under  the  hands  of  the  last  proprietor,  Mr.  Murdoch  of  Gartincaber, 
to  whom  they  were  tenants  under  leases  which  expired  at  Whitsunday  and  Martinmas 
1805,  that,  in  the  year  preceding  Mr.  Murdoch's  death,  upon  the  15th  May  1805,  he 
being  an  absolute  proprietor  of  his  estate,  without  entail  or  restriction  of  any  kind,  and 
managing  it  himself,  without  the  assistance  of  a  factor,  so  far  as  it  appears,  he  obtained 
from  them  written  agreements  of  leases,  the  one  with  Duncan  Drummond,  a  year  and  a 
half  before  Mr.  Murdoch's  death,  and  before  the  expiry  of  the  current  lease,  and  the 
other  to  John  Moir  and  his  brother,  who  then  resided  with  him,  upon  the  7th  January 
1804,  both  written  seemingly  by  the  direction  of  Mr.  Murdoch,  subscribed  by  him,  and 
likewise  by  the  tenants,  said  leases  being  for  19  years  from  and  after  Martinmas  1805: 
Finds  that,  in  consequence  of  these  agreements;  the  defenders,  under  the  eye  and 
observation  of  Mr.  Murdoch,  residing  upon  the  property,  proceeded  to  make  im- 
provements upon  their  different  farms  in  different  shapes,  by  cutting  whins,  making 
drains,  and  carrying  lime,  &c. ;  and,  further,  the  defender  John  Moir  boilding, 
at  considerable  expence,  for  a  tenant  a  mill-barn,  betwixt  the  date  of  the  agreement  azid 
Whitsunday  1805 ;  and,  also,  by  the  defender  Drummond  obtaining  in  his  new  lease, 
at  an  additional  rent,  a  small  piece  of  croft,  over  and  above  what  is  contained  in  the 
former  lease ;  and  that  these  acts  were  aU  performed  before  Mr.  Murdoch's  death,  and 
with  Ms  knowledge  and  approbation,  and  no  process  of  removing  brought  against  them 
nor  a  renunciation  taken  from  them  during  his  life ;  but,  on  the  contrary,  various  other 
acts  of  homologation  and  approbation  of  these  proceedings:  Finds,  upon  t^e  whole 


raisu^NJia         tutors  of  miss  Murdoch  t*.  moir.  621 

circamatancGS  of  the  case,  that,  in  point  of  law,  the  defenders  are  entitled  to  continae 
posaeBsion  under  the  fair  and  proper  agreements  made  by  the  last  proprietor ;  and,  there- 
fore, sustains  the  defences,  assoilzies  the  defenders,  and  decerns."  ^ 

To   this  interlocutor  the  Court  adhered,   upon  advising  the  case  in  a  petition 
and  answers. 


No.  189.     F.C.  N.S.  n,  699.     24  June  1812.     1st  Div.— Lord  Armadale. 

Elton  Hammond,  Petitioner. — J.  S.  More. 

Michael  Nbilson  and  Others,  Eespondents. — James  Keay. 

Gamtionry. — Found  that  where  a  party  becomes  security  for  money  to  be  advanced  to 
another  by  a  Company,  and  the  Company  is  dissolved  by  one  of  the  partners  with- 
drawing from  it,  the  cautioner  is  no  longer  bound  to  the  remaining  {partners,  though 
carrying  on  the  same  business,  for  their  advances. 

Malcolm  Hunter  of  Olasgow  was  desirous  of  establishing  a  credit  with  Elton 
Hammond  and  Company  of  London;  and  that  his  object  might  be  obtained, 
Michael  !Neilson,  Robert  Fulton  Alexander,  and  Andrew  Bell  Mabon,  agreed  to  become 
securities  for  any  advances  to  be  made  to  him  to  the  exent  of  L.3000. 

These  parties  were  accordingly,  by  a  bond  in  the  English  form,  taken  bound  in 
the  penal  sum  of  L.6000 ;  after  which  the  bond  proceeded :  "  Whereas  Malcolm  Hunter 
of  Glasgow,  aforesaid,  intends  to  have  divers  dealings  and  transactions  with  the  said 
Charles  Hamond,  Francis  Evans,  and  Thomas  Foster,  in  their  business,  as  tea  dealers 
and  bankers ;  and  is  desirous  of  drawing  certain  bills  of  exchange  upon,  and  to  have  a 
credit  with  them  to  the  extent  of  L.30^ ;  to  which  the  said  Charles  Hamond,  Francis 
Evans,  and  Thomas  Foster,  have  consented  and  agreed ;  and  whereas  in  order  to  induce 
the  said  Charles  Hamond,  Francis  Evans,  and  Thomas  Foater  thereto,  and  to  give  such 
credit,  the  above  bounden  Alexander  Hunter,  James  Hunter,  Archibald  Johnston,  Michael 
Neilson,  Robert  Fulton  Alexander,  and  Andrew  Bell  Mabon,  have  agreed  to  become 
sureties  for  payment  of  all  such  sum  and  sums  of  money  to  the  extent  of,  and  not 
exceeding  the  sum  of  L.dOOO,  as  shall  or  may  at  any  time  or  times  hereafter  become 
due  and  arising  to  the  said  Charles  Hamond,  Francis  Evans,  and  Thomas  Foster  from 
the  said  Malcolm  Hunter,  by  reason  of  such  dealings,  bills  of  exchange,  or  drafts,  or 
upon  any  account  whatsoever.  Now  the  conditions  of  the  above  obligation  are  such, 
that  if  the  said  Malcolm  Hunter,  his  heirs,  executors,  or  administrators,  or  assigns,  or 
any  of  them,  do  and  shall,  at  all  times  hereafter,  well  and  truly  satisfy  and  pay,  or  cause  to 
be  satisfied  and  paid  unto  the  said  Charles  Hamond,  Francis  Evans,  and  Thomas  Foster, 
or  Uie  survivors  or  survivor  of  [700]  them,  his  executors  or  administrators,  all  such  sum 
and  sums  of  money  as  shall  or  may  at  any  time  or  times  hereafter  become  due  or 
payable  to  them,  or  any  of  them,  from  the  said  Malcolm  Hunter  as  aforesaid ;  and  ako 
well  and  truly  pay,  or  cause  to  be  paid,  all  such  damages,  sums  of  money,  costs,  charges, 
and  expences,  as  the  said  Charles  Hamond,  Francis  Evans,  and  Thomas  Foster,  or  the 
survivors  or  survivor  of  them,  his  executors  or  administrators,  shall  or  may  expend,  or 
be  put  into,  for  or  by  means  of  their  accepting  any  bill  or  biUs  of  exchange  by  the  said 
Malcolm  Hunter;  or  for,  or  on  account  of  any  dealings  or  transactions  by  and 
between  the  said  Malcolm  Hunter,  and  the  said  Charles  Hamond,  Francis  Evans,  and 
Thomas  Foster;  that  then  the  above-written  obligation  to  be  void;  otherwise  to  lie 
and  remain  in  full  force,  virtue,  and  effect.'' 

This  bond  was  dated  the  7th  March  1807.  Upon  the  14th  October  1807,  Mr. 
Charles  Hamond  died ;  and  was  succeeded  in  the  company,  in  terms  of  their  contract  of 
copartnery,  by  his  son  Elton  Hamond,  who  carried  on  the  business  together  with  Evans 
and  Foster,  tOl  the  5th  December  1807,  when  the  company  was  dissolved  by  Foster 
withdrawing  by  mutual  consent  from  the  house.  During  the  period  intervening 
between  the  death  of  Charles  Hamond  and  Mr.  Foster  retiring  from  the  house,  the 

^  The  case  of  Drummond,  mentioned  in  the  Lord  Ordinary's  interlocutor,  was  nearly 
in  the  same  circumstances,  and  was  decided  in  the  same  manner. 
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transactions  with  Hunter  were  carried  on  in  the  nsnai  manner;  and,  at  the  disBoliitioii 
of  the  com|>any,  the  balance  against  him  was  L.3078,  Os.  lOd. 

After  Mr.  Foster  retired  from  the  company  their  firm  was  Elton  Hamond  and 
Evans,  in  place  of  the  former  one  of  Elton  Hamond  and  Company ;  but  notwithstand- 
ing this  change,  they  were  still  addressed  as  Elton  Hamond  and  Company,  as  well  by 
their  other  correspondents  as  by  Hunter  himself ;  upon  whose  transactions,  from  the 
dissolution  of  the  old  Company  by  Foster  retiring  on  the  5th  December  1807,  tQl  &e 
beginning  of  February  1808,  there  arose  a  balance  in  his  favour  of  L.575, 128. 5d.  This 
balance  Elton  Hamond,  as  assignee  of  Elton  Hamond  and  Company,  deducted fromthe 
former  balance  at  his  debits  and  brought  an  action  against  him  and  his  cautioners  for  the 
remainder  of  that  sum. 

The  Lord  Ordinary  pronounced  this  interlocutor: — '* Repels  the  general  defenoe, 
that  either  the  terms  of  the  bond,  or  the  terms  of  the  remittances  by  Malcolm  Hunt^ 
preclude  the  present  claim  for  what  is  due  to  the  pursuers,  both  upon  the  terms  of  the 
bond,  and  in  the  whole  circumstances  of  this  case,  and  decerns." 

A  representation  having  been  given  in  and  answered,  was  refused. 

No  defences  had  been  stated  for  Hunter ;  but  three  of  the  cautioners,  the  only  ones 
solvent,  reclaimed,  and  pleaded, — 

That  by  the  terms  of  their  bond  they  became  bound  to  the  extent  of  L.3000  for  such 
sums  as  should  be  advanced  to  Malcolm  Hunter  by  the  house  of  Elton  Hamond  and 
Company  only,  and  not  for  any  sums  which  might  be  advanced  to  him  by  any  of  the 
individual  partners  of  [701]  that  house.  It  can  therefore  admit  of  no  doubt^  that  while 
they  are  responsible  to  Elton  Hamond  and  Company  for  any  balance  that  may  remain 
due  to  them  upon  their  transactions  with  Hunter,  they  can  in  no  event  be  made  liaUe 
for  any  transactions  that  may  have  taken  place  between  Malcolm  Hunter  and  any  other 
company  after  the  concern  of  Elton  Hamond  and  Company  was  dissolved.  That  Uke 
company  of  Elton  Hamond  and  Company  was  dissolved  by  a  formal  deed  executed  by 
the  partners  on  the  5th  December  1807.  At  this  time  Hunter  was  due  to  Elton 
Hamond  and  Company  L.3078,  Os.  lOd.  which,  had  it  remained  due,  the  sureties  wen 
bound  to  pay,  or  at  least  to  see  paid ;  but  it  cannot  be  disputed  tha^  after  the  dissola- 
tion  of  the  concern  of  Elton  Hamond  and  Company,  this  balance  was  paid  off  by  Euntei 
himself,  who  remitted  to  their  assignees  Messrs.  Hamond  and  Evans  a  larger  sum  than 
what  he  owed  tbem.  Messrs.  Hamond  and  Evans  were  empowered  to  collect  the  debts 
due  to  the  dissolved  company  of  Elton  Hamond  and  Company ;  and  it  was  as  assignees 
of  this  company  alone  that  they  got  possession  of  the  remittances  which  were  made  bj 
Malcolm  Hunter  on  account  of  what  he  owed  to  that  company,  and  which  were  all 
taken  payable  to  Elton  Hamond  and  Company.  It  seems  that  the  new  company  of 
Hamond  and  Evans  bad  made  considerable  advances  to  Hunter,  but  with  this  the 
f>etitioneTS  have  no  concern.  It  is  irrelevant  for  the  pursuers  to  allege  that  this  new 
company  is  the  successor  of  the  old,  to  whom  the  petitioners  were  bound ;  they  were 
bound  only  to  the  company  of  Elton  Hamond ;  there  obligation  did  not  extend  to  any 
transactions  that  might  take  place  between  the  individual  partners  of  that  company  and 
Malcolm  Hunter ;  had  it  been  the  intention  of  parties  that  it  should,  the  proper  words 
of  style,  extending  the  benefit  of  the  security  to  the  individual  partners,  would  have 
been  used. 

This  is  a  question  arising  upon  an  English  bond,  and  therefore  to  be  determined  by  the 
rules  of  the  law  of  England,  where  it  has  been  settled  that  any  engagement  or  oblig^on 
come  under  to  a  private  company  is  at  an  end  when  one  of  the  partners  withdraws,  even 
though  the  business  should  be  carried  on  under  the  old  firm  by  the  other  partnera. 
(Myors  against  Edge,  7th  Term.  Eep.  254.) — Strange  and  others  against  Lee,  £a8t'i 
Reports,  111,  484. 

The  pursuer  cannot  deny  that  subsequent  to  the  5th  December  1807,  Hunter 
remitted  much  more  money  than  what  he  owed  to  Elton  Hamond  and  Company,  fiat 
he  says  that  these  remittances  were  to  account  of  Hunter's  transactions  with  Elton 
Hamond  and  Evans.  It  is  evident^  from  the  course  of  transactions  between  the  partieii 
that  this  was  not  the  case ;  in  order  to  establish  it,  the  pursuer  is  obliged  to  place  many 
of  the  payments  made  by  Hunter  to  the  credit  side  of  the  account  with  Hamond  and 
Evans,  before  he  has  any  thing  to  place  to  its  debit  side ;  which  leads  to  this  ridiculous 
consequence,  that  Hunter  must  have  been  paying  cash  for  London  bills  in  Glasgow,  and 
remitting  them  to  the  pursuer  and  his  partners,  not  in  payment  of  debts  due  to  them, 
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but  in  aeourity  of  debts  to  be  oontiacted.  But^  besides,  it  is  beyond  dispute  that  the 
lemittances,  for  which  Hamond  and  Evans  pretend  to  give  credit,  were  made  not  to 
them,  bat  to  JSHon  Hamond  and  Company.  To  this  company  the  letters  inclosing  the 
remittances  are  addressed ;  they  are  de-  [702]  -sired  to  place  the  amount  to  Hunter's 
credit  mth  themy  and  the  bills  remitted  are  expressly  taken  payable  to  £lton  Hamond 
and  Company.  It  was  as  assignee  of  this  company  alone  that  the  pursuer  was  entitled 
to  interfere  with  these  remittances.  It  appears  from  Hunter's  letters  that  he  understood 
the  remittances  were  to  be  applied  in  extinction  of  the  debt  due  to  the  old  house ;  and 
the  pursuer  was  bound  by  the  deed  dissolving  the  old  copartnery  so  to  apply  them ;  as 
he  was  there  empowered  to  uplift  the  outstanding  debts  of  the  company,  and  bound  to 
apply,  in  the  first  instance,  aU  payments  received  from  those  with  whom  the  new 
company  might  transact,  to  the  extinction  of  the  debts  due  to  the  old. 

Answered, — 

There  are  different  points  of  view  in  which  the  case  may  be  taken.  Viewing  it  even 
in  the  most  unfavourable  light  for  the  pursuer,  and  supposing  that  a  bond  had  been 
granted  by  the  petitioners  to  Elton  Hamond  and  Company,  or  the  individual  members 
of  that  firm,  in  favour  of  Malcolm  Hunter,  the  respondent  can  see  no  reason  why  the 
sureties  should  be  liberated  from  their  obligation  either  in  consequence  of  the  death  of 
one  of  the  partners,  or  any  private  arrangements  which  may  have  taken  place  among  the 
rest.  The  extent  of  their  engagement,  and  the  risk  attending  it,  still  remained  the 
same ;  for  that  risk  depended  not  upon  the  number  or  characters  of  the  obligees,  but 
upon  the  solvency  of  Malcolm  Hunter.  Had  the  petitioners  agreed  to  guarantee  such 
sums  as  Hamond,  Evans,  and  Foster  should  think  it  prudent  to  advance  to  Hunter,  then 
their  argument  might  have  had  some  application,  as  it  might  have  been  said  they  relied 
on  the  prudence  of  each  of  the  individuals,  and  that  their  obligation  could  not  continue 
longer  than  these  individuals  had  a  share  in  the  concern.  But  this  was  the  case  of  an 
ordinary  cash  credit,  where  nothing  is  left  to  the  discretion  of  the  obligees ;  and  where 
it  b  impossible  to  conceive  that  any  change  in  the  individual  partners  could  have  the 
effect  of  annulling  the  obligation  of  the  petitioners ;  therefore  the  respondent  could  have 
held  the  petitioners  bound  to  him,  even  though  the  whole  of  the  balance  had  arisen  after 
the  change  in  the  firm. 

But  the  case  cannot  admit  of  a  doubt,  when  it  is  considered  that  the  whole  of  the 
sum  now  pursued  for  was  due  by  Hunter  before  any  change  in  the  company  took  place. 
In  this  view  of  the  case,  the  petitioners  say  that  the  different  remittaoces  made  by 
Malcolm  Hunter,  subsequent  to  the  change  of  the  partners,  must  be  imputed  in  extinc- 
tion of  the  balance  which  he  formerly  owed ;  and  that  the  money  advanced  to  him  by 
the  respondent  and  his  partner,  during  the  same  period,  must  be  placed  to  his  debit  in 
a  new  account,  for  which  they  have  no  security.  This  argument  rests  upon  the  letter 
containing  the  remittances  having  been  addressed  to  Elton  Hamond  and  Company. 
This  designation,  though  not  altogether  correct,  was  perfectly  descriptive  of  a  company 
consisting  of  Elton  Hamond  and  Francis  Evans,  and  was  in  fact  their  ordinary  designa- 
tion, and  they  were  the  only  existing  company  to  which  this  address  could  apply; 
beeidea.  Hunter  not  only  made  remittances,  but  drew  bills  upon  the  very  same  firm ; 
and  the  remittances  must  be  [703]  held  to  have  been  for  the  benefit  of  that  company 
upon  whom  the  bills  were  drawn.  Either  the  company  of  Elton  Hamond  and  Company 
must  be  held,  notwithstanding  the  change  in  its  members,  to  preserve  its  identity, 
in  which  case  the  bond  granted  by  the  petitioner  must  continue  in  force,  or  the « 
company  of  Elton  Hamond  and  Evans  must  be  held  a  new  company,  in  which  case 
the  transactions  of  Malcolm  Hunter  with  that  company  must  form  a  distinct  account^ 
independent  of  any  which  he  may  have  bad  with  any  former  company.  Malcolm 
Hunter's  orders  were  simply  to  put  the  remittances  to  his  credit.  This  must  have 
been  to  his  credit  with  the  company  with  whom  he  was  corresponding. 

The  case  of  Lee  v.  Strange  does  not  apply.  The  judgment  there  went  upon  a  critical 
construction  of  the  bond ;  and  upon  the  admitted  fact  that  no  debt^  or  at  least  a  very 
trifling  one,  was  due  at  the  date  of  the  change  among  the  partners.  In  the  present  case, 
the  penal  bond  is  not  to  be  void  till  "all  such  sums,"  &c.  are  paid  ^^to  them^  or  any  of 
them  ; "  and  the  debt  sued  for  was  due  before  the  change  took  place,  in  both  of  which 
particulars  it  is  different  from  the  case  of  Lee. 

It  was  not  as  assignees  to  EUton  Hamond  and  Company,  that  Hunter  corresponded 
with  £lton  Hamond  and  Evans,  for  he  could  not  have  drawn  bills  upon  them  in  that 
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transactions  with  Hunter  were  carried  on  in  the  usual  manner ;  and,  at  the  diasdntion 
of  the  com|>any,  the  balance  against  him  was  L.3078,  Oa.  lOd. 

After  Mr.  Foster  retired  from  the  company  their  firm  was  Elton  Hamond  and 
Evans,  in  place  of  the  former  one  of  Elton  Hamond  and  Company ;  but  notwithstand- 
ing this  change,  they  were  still  addressed  as  Elton  Hamond  and  Company,  as  wdl  by 
their  other  correspondents  as  by  Hunter  himself ;  upon  whose  transactions,  from  the 
dissolution  of  the  old  Company  by  Foster  retiring  on  the  5th  December  1807,  till  the 
beginning  of  February  1808,  there  arose  a  balance  in  his  favour  of  1^575, 128.  5d.  This 
balance  Elton  Hamond,  as  assignee  of  Elton  Hamond  and  Company,  deducted  from  tiie 
former  balance  at  his  debit,  and  brought  an  action  against  him  and  his  cautioners  for  the 
remainder  of  that  sum. 

The  Lord  Ordinary  pronounced  this  interlocutor: — ^'Eepels  the  general  defence, 
that  either  the  terms  of  the  bond,  or  the  terms  of  the  remittances  by  Malcolm  Hunter, 
preclude  the  present  claim  for  what  is  due  to  the  pursuers,  both  upon  the  terms  of  the 
bond,  and  in  the  whole  circumstances  of  this  case,  and  decerns." 

A  representation  having  been  given  in  and  answered,  was  refused* 

No  defences  had  been  stated  for  Hunter ;  but  three  of  the  cautioners,  the  only  ones 
solvent^  reclaimed,  and  pleaded, — 

That  by  the  terms  of  their  bond  they  became  bound  to  the  extent  of  L.3000  for  rack 
sums  as  should  be  advanced  to  Malcolm  Hunter  by  the  house  of  Elton  Hamond  and 
Company  only,  and  not  for  any  sums  which  might  be  advanced  to  him  by  any  of  the 
individual  partners  of  [701]  that  house.  It  can  therefore  admit  of  no  doubt^  that  while 
they  are  responsible  to  Elton  Hamond  and  Company  for  any  balance  that  may  remain 
due  to  them  upon  their  transactions  with  Hunter,  they  can  in  no  event  be  made  liable 
for  any  transactions  that  may  have  taken  place  between  Malcolm  Hunter  and  any  other 
company  after  the  concern  of  Elton  Hamond  and  Company  was  dissolved.  That  (he 
company  of  Elton  Hamond  and  Company  was  dissolved  by  a  formal  deed  executed  by 
the  partners  on  the  5th  December  1807.  At  this  time  Hunter  was  due  to  EiUm 
Hamond  and  Company  L.3078,  Os.  lOd.  which,  had  it  remained  due,  the  sureties  were 
bound  to  pay,  or  at  least  to  see  paid ;  but  it  cannot  be  disputed  that,  after  the  dissolo- 
tion  of  the  concern  of  Elton  Hamond  and  Company,  this  balance  was  paid  off  by  Hontei 
himself,  who  remitted  to  their  assignees  Messrs.  Hamond  and  Evans  a  larger  sum  than 
what  he  owed  tbeuL  Messrs.  Hamond  and  Evans  were  empowered  to  collect  the  debts 
due  to  the  dissolved  company  of  Elton  Hamond  and  Company ;  and  it  was  as  aasigneeB 
of  this  company  alone  that  they  got  possession  of  the  remittances  which  were  made  bj 
Malcolm  Hunter  on  account  of  what  he  owed  to  that  company,  and  which  were  all 
taken  payable  to  Elton  Hamond  and  Company.  It  seems  that  the  new  company  of 
Hamond  and  Evans  bad  made  considerable  advances  to  Hunter,  but  with  this  the 
petitioners  have  no  concern.  It  is  irrelevant  for  the  pursuers  to  allege  that  this  new 
company  is  the  successor  of  the  old,  to  whom  the  petitioners  were  bound  ]  they  were 
bound  only  to  the  company  of  Elton  Hamond ;  there  obligation  did  not  extend  to  any 
transactions  that  might  take  place  between  the  individual  partners  of  that  company  and 
Malcolm  Hunter ;  had  it  been  the  intention  of  parties  that  it  should,  the  proper  words 
of  style,  extending  the  benefit  of  the  security  to  the  individual  partners,  would  have 
been  used. 

This  is  a  question  arising  upon  an  English  bond,  and  therefore  to  be  determined  by  the 
rules  of  the  law  of  England,  where  it  has  been  settled  that  any  engagement  or  obJi^^on 
come  under  to  a  private  company  is  at  an  end  when  one  of  the  partners  withdraws,  even 
though  the  business  should  be  carried  on  under  the  old  firm  by  the  other  partneis. 
(Myors  against  Edge,  7th  Term.  Eep.  254.) — Strange  and  others  against  Lee,  East's 
Reports,  111,  484. 

The  pursuer  cannot  deny  that  subsequent  to  the  5th  December  1807,  Hunter 
remitted  much  more  money  than  what  he  owed  to  Elton  Hamond  and  Company.  But 
he  says  that  these  remittances  were  to  account  of  Hunter's  transactions  with  Elton 
Hamond  and  Evans.  It  is  evident^  from  the  course  of  transactions  between  the  parties^ 
that  this  was  not  the  case ;  in  order  to  establish  it,  the  pursuer  is  obliged  to  place  many 
of  the  payments  made  by  Hunter  to  the  credit  side  of  the  account  with  Hamond  and 
Evans,  before  he  has  any  thing  to  place  to  its  debit  side ;  which  leads  to  this  ridicoloas 
consequence,  that  Hunter  must  bave  been  paying  cash  for  London  bills  in  Glasgow,  and 
remitting  them  to  the  pursuer  and  his  partners,  not  in  payment  of  debts  due  to  them, 
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but  in  aeourity  of  debts  to  be  contracted.  But,  besidee,  it  is  beyond  dispute  that  the 
lemittances,  for  which  Hamond  and  Evans  pretend  to  give  credit,  were  made  not  to 
them,  but  to  Mton  Hamond  and  Company.  To  this  company  the  letters  inclosing  the 
remittances  are  addressed ;  they  are  de-  [702]  -«ired  to  place  the  amount  to  Hunter's 
credit  with  them^  and  the  bills  remitted  are  expressly  taken  payable  to  Elton  Hamond 
and  Company.  It  was  as  assignee  of  this  company  alone  that  the  pursuer  was  entitled 
to  interfere  with  these  remittances.  It  appears  from  Hunter's  letters  that  he  understood 
the  remittances  were  to  be  applied  in  extinction  of  the  debt  due  to  the  old  house ;  and 
the  pursuer  was  bound  by  the  deed  dissolving  the  old  copartnery  so  to  apply  them ;  as 
he  was  there  empowered  to  uplift  the  outstanding  debts  of  the  company,  and  bound  to 
apply,  in  the  first  instance,  all  payments  received  from  those  with  whom  the  new 
company  might  transact,  to  the  extinction  of  the  debts  due  to  the  old. 

Answered, — 

There  are  di£Eerent  points  of  view  in  which  the  case  may  be  taken.  Viewing  it  eyen 
in  the  most  unfavourable  light  for  the  pursuer,  and  supposing  that  a  bond  had  been 
granted  by  the  petitioners  to  Elton  Hamond  and  Company,  or  the  individual  members 
of  ^lat  firm,  in  favour  of  Malcolm  Hunter,  the  respondent  can  see  no  reason  why  the 
sureties  should  be  liberated  from  their  obligation  either  in  consequence  of  the  death  of 
one  of  the  partners,  or  any  private  arrangements  which  may  have  taken  place  among  the 
rest.  The  extent  of  their  engagement,  and  the  risk  attending  it,  still  remained  the 
same ;  for  that  risk  depended  not  upon  the  number  or  characters  of  the  obligees,  but 
upon  the  solvency  of  Malcolm  Hunter.  Had  the  petitioners  agreed  to  guarantee  such 
sums  as  Hamond,  Evans,  and  Foster  should  think  it  prudent  to  advance  to  Hunter,  then 
their  argument  might  have  had  some  application,  as  it  might  have  been  said  they  relied 
on  the  prudence  of  each  of  the  individuals,  and  that  their  obligation  could  not  continue 
longer  than  these  individuals  had  a  share  in  the  concern.  But  this  was  the  case  of  an 
ordinary  cash  credit,  where  nothing  is  left  to  the  discretion  of  the  obligees ;  and  where 
it  b  impossible  to  conceive  that  any  change  in  the  individual  partners  could  have  the 
effect  of  annulling  the  obligation  of  the  petitioners ;  therefore  the  respondent  could  have 
held  the  petitioners  bound  to  him,  even  though  the  whole  of  the  balance  had  arisen  after 
the  change  in  the  firm. 

But  the  case  cannot  admit  of  a  doubt,  when  it  is  considered  that  the  whole  of  the 
sum  now  pursued  for  was  due  by  Hunter  before  any  change  in  the  company  took  place. 
In  this  view  of  the  case,  the  petitioners  say  that  the  different  remittances  made  by 
Malcolm  Hunter,  subsequent  to  the  change  of  the  partners,  must  be  imputed  in  extinc- 
tion of  the  balance  which  he  formerly  owed ;  and  that  the  money  advanced  to  him  by 
the  respondent  and  his  partner,  during  the  same  period,  must  be  placed  to  his  debit  in 
a  new  account,  for  which  they  have  no  security.  This  argument  rests  upon  the  letter 
containing  the  remittances  having  been  addressed  to  Elton  Hamond  and  Company. 
This  designation,  though  not  altogether  correct,  was  perfectly  descriptive  of  a  company 
consisting  of  Elton  Hamond  and  Francis  Evans,  and  was  in  fact  their  ordinary  designa- 
tion, and  they  were  the  only  existing  company  to  which  this  address  could  apply; 
besides,  Hunter  not  only  made  remittances,  but  drew  biUs  upon  the  very  same  firm ; 
and  the  remittances  must  be  [703]  held  to  have  been  for  the  benefit  of  that  company 
upon  whom  the  bills  were  drawn.  Either  the  company  of  Elton  Hamond  and  Company 
must  be  held,  notwithstanding  the  change  in  its  members,  to  preserve  its  identity, 
in  which  case  the  bond  granted  by  the  petitioner  must  continue  in  force,  or  the  < 
company  of  Elton  Hamond  and  Evans  must  be  held  a  new  company,  in  which  case 
the  transactions  of  Malcolm  Hunter  with  that  company  must  form  a  distinct  accounti 
independent  of  any  which  he  may  have  had  with  any  former  company.  Malcolm 
Hunter's  orders  were  simply  to  put  the  remittances  to  his  credit.  This  must  have 
been  to  his  credit  with  the  company  with  whom  he  was  corresponding. 

The  case  of  Lee  v.  Strange  does  not  apply.  The  judgment  there  went  upon  a  critical 
construction  of  the  bond :  and  upon  the  admitted  fact  that  no  debt^  or  at  least  a  very 
trifling  one,  was  due  at  the  date  of  the  change  among  the  partners.  In  the  present  case, 
the  penal  bond  is  not  to  be  void  till  "  all  such  sums,"  &c.  are  paid  '*  to  them,  or  any  of 
them  ; "  and  the  debt  sued  for  was  due  before  the  change  took  place,  in  both  of  which 
particulars  it  is  different  from  the  case  of  Lee. 

It  was  not  as  assignees  to  Elton  Hamond  and  Company,  that  Hunter  corresponded 
with  £lton  Hamond  and  Evans,  for  he  could  not  have  drawn  bills  upon  them  in  that 
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character.  As  to  Hunter's  remitting  money  to  the  credit  of  his  aocoont  with  Eltcm 
Hamond  and  Evans,  before  he  stood  indebted  to  him,  it  is  only  a  proof  that  he  wished 
to  inspire  them  with  confidence  in  hinL  And  the  clause  in  the  deed  of  dissolntiQii  was 
merely  meant  for  the  security  of  Mr.  Foster  in  the  private  arrangements  of  the  paitnen, 
and  has  no  effect  upon  the  rights  of  third  parties. 

Lord  Balgray  said, — The  case  seems  a  very  plain  one.  We  have  only  to  look  at  ths 
bond  to  Charles  Hamond,  Evans,  and  Foster;  it  was  granted  to  them  and  their  sur- 
vivors, but  for  advances  made  by  that  company.  The  same  obligation  remained  to  the 
company  after  the  14th  October  1807,  when  Charles  Hamond  died ;  but  then  the  com- 
pany was  dissolved  on  the  5th  December  following,  and  the  obligation  was  at  an  end. 
The  persons  bound  to  the  old  company  could  not  be  bound  to  Uie  new,  when  part  only 
of  the  old  partners  remained.  And  if  the  new  company  continued  to  transact  with  old 
company  customers,  they  were  bound  to  appropriate  the  remittances  they  received,  in 
the  first  place,  to  the  extinction  of  the  old  company's  debt 

The  majority  of  the  Judges  concurred  in  opinion  with  his  Lordship. 

The  interlocutor  of  Court  was, — "  Alter  the  Lord  Ordinary's  interlocutor  reclaimed 
against,  in  so  far  as  it  repels  the  defence  founded  on  the  terms  of  the  petitioner's  bond 
to  Elton  Hamond  and  Company,  and  at  the  dissolution  of  that  company  by  the  deed  and 
contract  of  5th  December  1807 ;  find  that  the  petitionera  are  not  liable  for  any  advaneee 
made  to  Malcolm  Hunter  by  the  new  company  of  Elton  Hamond  and  Evans  and  Com- 
pany, established  after  said  5th  of  December,  nor  for  any  transactions  between  Malcolm 
Hunter  and  the  said  new  company ;  and  further,  find  that  all  remittances  made  bj 
[704]  Malcolm  Hunter,  on  or  after  the  said  5th  December  1807,  fall  to  be  imputed,  in 
the  first  place,  towards  the  extinction  of  the  debt  due  by  him  and  the  petitioners  to  the 
said  original  company  of  Elton  Hamund  and  Company,  in  terms  of  the  provisions  on 
that  head,  contcdned  in  the  said  deed  of  dissolution ;  and  remit  to  the  Lord  Ordinary  to 
proceed  accordingly." 

To  this  interlocutor  the  Court  adhered  upon  advising  a  reclaiming  petition  for  Elton 
Hamond,  and  answers  for  the  defenders. 


No.  193.  F.C.  N.S.  XL  716.     30  June  1812.     2nd  Div.— Lord  Woodhouselee. 
Mrs.  Anne  Stoddart  and  Others,  Pursuers. — Clerk  et  Jardint, 
George  Eutherford  and  Others,  Defenders. — Cathcart  et  Baird, 
Trust, — A  married  woman  may  legally  be  named  trustee  and  sine  qua  non. 

David  Black,  merchant  in  Glasgow,  executed  a  trust-deed  and  settlement^  regulating 
the  disposal  of  his  property,  heritable  and  moveable,  after  his  death ;  by  which  he  ap- 
pointed Mrs.  Anne  Black,  the  widow  of  his  son,  one  of  his  trustees :  "  She  being  a  am 
qua  non ;  my  intention  in  naming  the  other  trustees  being  principally  that  she  should 
have  the  advantage  of  their  advice  and  assistance  as  trustees." 

Some  time  thereafter  Mrs.  Black  married  Mr.  Stoddart  of  Biggarshields.  And  Mr. 
Black  afterwards  added  a  codicil  to  the  settlement^  but  made  no  alteration  in  the  nomioi- 
*  tion  of  trustees. 

Upon  the  death  of  Mr.  Black,  Mrs.  Stoddart  and  the  other  trustees  ail  agreed  to  sc- 
cept  of  the  office;  but  certain  of  the  trustees  sigoified  an  intention  of  excluding  her  from 
the  office. 

[717]  Mrs.  Stoddart  then  brought  an  action  for  the  purpose  of  having  it  declared 
"  that  she  was  entitled  to  act  as  trustee  under  the  deed  of  settlement  before  mentioned, 
with  the  full  powers  and  privileges  thereby  conferred  upon  her." 

The  defenders,  in  their  turn,  raised  an  action  to  have  it  found  that  she  could  not  be 
trustee. 

The  case  was  reported  to  the  Court  on  informations. 

Argued  for  the  pursuer : — 

There  is  no  legal  objection  to  a  married  woman  acting  as  trustee,  provided  her  hus- 
band does  not  interpose  to  prevent  her.    There  are  many  situations  in  which  manied 
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women  act  without  the  assistance  of  their  hushands,  which  aie  just  as  important  as  any 
which  can  oocnr  in  the  management  of  a  trust  estate. 

There  is  no  ground  therefore  for  maintaing  that  the  nomination  fell  hy  the  marriage 
of  the  pursuer ;  for,  Ist,  Mr.  Black  survived  the  marriage  near  a  year,  and  executed  a 
codicil  thereafter  without  making  an  alteration.  2dlyi  A  last  will  and  settlement  is  the 
last  act  of  a  man's  life ;  it  is  renewed  every  day  as  long  as  he  lives,  and  it  must  he  held 
that  he  was  satisfied ;  and,  Sdly^  None  of  those  duties  which  a  woman  may  perform  cease 
upon  ber  marriage,  excepting,  perhaps,  that  of  a  tutor  and  curator.  Even  of  that  there 
\b  great  room  to  douht.  It  is  laid  down  hy  Mr.  Erskine  alone ;  and  though  he  were 
rights  it  is  not  the  genius  of  the  law  of  Scotland  to  extend  disahilities. 

It  was  also  argued,  that  if  her  nomination  was  not  good,  the  whole  must  fall,  as  she 
was  sine  qua  nan;  and  that  if  it  were  good,  the  others,  having  accepted,  could  not 
resign. 

The  pursuer  referred  to  the  following  authorities:  Marquis  Montrose  against  his 
Tutors,  1st  Fehruary  1683.— Aikenhead,  24th  June  1703.— Blair,  14th  Fehruary  1735. 
— Principles  of  Equity,  h.  iii.  c.  6. — Lord  Drummore,  24th  Fehruary  1742. — Eussel,  19th 
March  1626.— Hay,  23d  June  1663.— Churnside,  11th  July  1789. 

Argument  for  the  defender : — 

In  constituting  a  trust,  a  principal  ohject  which  the  granter  has  in  view  is  to  select 
peraons  fit  and  qualified  for  the  office,  and  capable  of  conducting  it  When,  therefore, 
any  change  takes  place  in  the  trustee's  situation,  which  either  renders  him  wholly  incap- 
able of  discharging  the  office,  or  materially  abridges  his  powers,  it  must  be  presumed  that 
the  trustee's  intention  and  the  appointment  of  the  trustee  cease. 

In  this  way,  the  subsequent  marriage  of  Mrs.  Stoddart  must  have  put  an  end  to  her 
right  to  act  as  trustee ;  for,  1^,  Her  power,  by  that  event,  was  so  sunk  in  that  of  the 
husband,  that  it  cannot  be  presumed  that  the  truster  would  have  approved  of  her  after 
that  event.— iS^otr,  1,  12,  13.— Principles  of  Equity,  b.  iii.  c  6.— 16th  June  1742, 
Dalrymple. — March  11,  1775,  Scott. — February  2,  1808,  Forbes. — And,  2dly,  A  mar- 
ried woman  cannot  be  a  trustee  at  all,  even  if  the  truster  had  meant  [718]  it ;  she  can- 
not be  tutor  or  curator. — 10th  December  1772,  Watson. — ErsJdne^  i.  7,  12  ;  i.  7,  29. — 
8th  March  1636,  Stewart — July  1586,  Lord  Kerbechill. — And  it  is  quite  plain  that 
there  is  no  reason  which  can  prevent  her  from  exercising  these  offices  wbich  does  not 
also  apply  to  the  office  and  duties  of  a  trustee. 

It  was  further  argued,  that  if  Mrs.  Stoddart's  claim  was  sustained,  the  other  trustees 
must  be  at  liberty  to  lay  down  their  office.     Did.  vol.  ii.  p.  483. — Ei*8h,  i.  7,  29. 

At  advising,  Lord  Meadowbank  said, — This  is  a  case  of  very  serious  concernment 
I  think  the  defenders  argued  ill  in  telling  us  that  this  lady  was  not  appointed  after  her 
marriage ;  for  a  last  will  is,  by  presumption  of  law,  the  last  act  of  a  man's  life  whenever 
it  18  made ;  and,  at  any  rate,  the  deceased  made  a  codicil  after  the  second  marriage. 
Can  there  be  a  doubt  that  this  was  a  rational  act  of  his  will  according  to  the  constitution 
of  law?  If  so,  the  question  comes  to  this  point, — Is  it  competent  to  any  person  to  appoint 
a  married  woman  to  be  a  trusted — and  it  is  a  very  general  one.  Are  they  ijpso  facto  ex- 
cluded? Are  they,  by  their  marriage,  rendered  incapable  of  performing  that  function? 
I  see  there  is  a  doctrine  of  Justinian  to  that  effect,  quoted  by  Mr.  Erakine,  which  he 
seems  to  have  adopted  very  loosely.  I  don't  know  any  authority  for  it  in  the  law  of 
Scotland.  There  may  have  been  some  feeling  of  that  kind  in  the  infancy  of  the  law 
with  regard  to  tutors  and  guardians.  But  that  does  not  seem  to  be  have  been  counte- 
nanced at  any  time  by  the  enlightened  principles  of  the  law  of  modern  Europe.  It  was 
never  law  that  a  woman  in  Scotland  lost  her  status  because  she  chose  to  marry.  There 
is  no  sinking  of  the  rational  person,  as  I  understand,  by  marriage.  Accordingly,  I  believe 
it  is  now  quite  settled  that  she  can  administer  her  own  separate  property.  That  it  is 
mere  matter  of  option  whether  the  jtis  mariti  is  excluded  or  not,  to  the  effect  of  giving 
her  the  complete  perfect  administration  of  her  own  affairs. 

It  is  not  contra  bonos  mores  to  permit  such  a  nomination.  I  don't  say  but  what  the 
husband  may  refuse  his  concurrence  to  his  wife  accepting  a  trust ;  but  if  he  lets  her 
accept,  she  may  act ;  for  when  she  does  accept,  she  has  all  the  powers  and  capacities  of 
a  legal  person  in  her.  The  husband's  power  of  prevention  must  be  exercised  in  limine^ 
— he  does  not  authorise  every  act  and  deed.  If  he  renounces  the  jus  mariti^  he  does 
not  interfere  in  the  management;  an  act  and  deed  of  renunciation  leaves  her  in  the  com- 
plete exercise  of  her  personal  functions.  I  conceive,  in  the  same  way,  that  if  he  does 
F.C.  VOL.  I.  40 
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not  interfeie  in  limine,  he  authorises  her  acceptance  of  the  troat  From  the  natoie  of 
the  situation,  I  can't  learn  what  incapacity  there  is  to  hinder  it  to  gp  on  like  any  other 
trust  I  read  these  papers  with  the  utmost  attention.  I  could  find  nothing  to  create  t 
doubt  in  my  mind,  though  there  are  a  great  many  analogous  cases  talked  of,  which  it  is 
not  necessary  for  me  to  lose  time  in  discussing. 

The  other  trustees  have  no  power  of  acting  by  themselves; — the  function  is  confetied 
on  the  pursuer  to  act  chiefly ; — their  function  is  only  to  be  counsellors  to  her ; — she  is  a 
nine  qua  non  ; — they  have  behaved  very  ill  in  acting  without  her ; — ^it  was  the  will  of  the 
testator,  and  that  is  [719]  the  only  rule ; — it  is  impossible  for  me  to  suspect  that  he 
ever  thought  of  revoking.  I  am  for  sustaining  the  conclusions  of  the  declarator  at  the 
instance  of  the  widow,  and  repelling  all  the  conclusions  of  the  other  action.  They 
accepted  unico  ccntextu  with  her.  They  could  accept  no  otherwise,  and  I  see  no  founda- 
tion for  their  action. 

Lord  Glenlee. — I  agree  with  Lord  Meadowbank.  It  is  impossible  to  view  this  in 
any  other  light  than  as  if  the  deed  had  been  executed  at  the  moment  of  the  testatoi'e 
death ;  and  the  more  proof  there  is  that  the  father  had  quarrelled  with  her,  the  mora 
probability  is  there  that  he  allowed  the  deed  to  remain  as  it  was  purposely.  It  is 
impossible  for  me  to  view  it  otherwiBe  than  as  an  appointment  of  a  married  woman  to  he 
trustee. 

I  conceive  it  to  be  fixed,  that  if  a  man  means  to  make  a  married  woman  tutor  or 
curator,  it  is  not  in  his  power  to  do  so.  But  it  is  quite  a  different  matter  to  make  her 
trustee.  In  the  one  case,  he  cannot  go  beyond  the  precise  powers  given  by  the  law  ;— 
and  I  see  many  reasons  why  a  man  should  not  be  allowed  to  do  so ;  and  I  think  the  role 
a  good  and  wise  one ;  but  in  the  case  of  a  trustee,  a  man  may  dispose  of  his  property  as 
he  pleases.  The  trust  depends  altogether  on  his  arbitrary  and  uncontroulable  wiU. 
Where  there  is  any  doubt  as  to  a  man's  intention  of  making  a  married  woman  trustee, 
it  may  be  presumed  that  he  did  not  intend  it ;  but  here  it  is  plain  that  the  tnuter 
meant  that  this  woman  should  be  his  trustee,  and  sine  qua  non,  though  she  wai 
married. 

As  to  the  proposed  resignation,  I  think  there  may  be  cases  under  which  trustees 
may  be  discharged,  though  they  have  accepted ;  but  certainly  nothing  has  occurred  hera 
of  that  kind,  and  a  trustee  cannot  throw  up  his  office  arbitrarily. 

Lord  Robertson, — I  am  inclined  to  come  to  the  same  conclusion  with  my  brethren; 
but  my  opinion  does  not  rest  altogether  on  the  same  data  and  principles.  I  think  this 
is  not  the  case  of  a  supervening  marriage,  of  which  the  testator  was  ignorant.  I  agree 
with  both  of  their  Lordships,  that  as  the  testator  survivod  the  marriage,  and  was 
acquainted  with  it^  and  made  no  alteration  in  his  setUementi  it  must  be  held  as  having 
been  executed  after  the  marriage.  But  I  am  not  prepared  to  go  the  length  of  finding, 
that  if  the  intention  of  the  truster  is  known,  it  must  have  effect,  however  absurd  it  may 
be.  He  must  be  held  as  having  made  his  settlement  after  the  second  marriage ;  and, 
therefore,  it  must  take  effect,  unless  there  is  any  legal  incapacity.  If  she  were  under 
any  such,  then  I  would  hold  the  nomination  to  be  good  for  nothing  notwithstanding  the 
will.  I  do  not  go  so  far  as  the  other  party  in  saying  that  it  falls  on  any  change  of 
circumstances ;  but  I  just  go  the  length,  that  any  incapacity  would  set  it  aside.  In 
general,  I  think  that  marriage  does  create  such  an  incapacity ;  and  on  this  ground  that^ 
by  our  law,  the  person  of  the  wife  is  completely  sunk ;  all  deeds  done  by  her  without 
her  husband's  consent  are  void  and  null ;  and  personal  obligations  undertaken  by  her, 
even  with  his  consent,  are  nulL  Now,  in  that  state  of  incapacity,  I  entertain  doubts  of 
the  [720]  power  of  a  woman  to  act  as  trustee.  This  woman,  who  is  under  the  curatory 
of  another,  and  can  do  nothing  without  his  consent^  how  can  she  act  in  the  aifiura  of  a 
third  party,  which  may  affect  her  husband's  estate )  But  my  difficulty  on  that  point  is 
removed  by  the  conduct  of  the  husband.  I  consider  his  permitting  her  to  act  as  a 
renunciation  of  his  controul  over  her  ad  hunc  effectum  ;  and  it  is  on  l^t  ground  that  I 
am  for  pronouncing  judgment  in  favour  of  the  pursuer. 

There  are  some  other  points  which  it  would  have  been  necessary  for  us  to  consider, 
if  we  had  been  of  the  other  opinion.  It  would  then  have  been  necessary  to  consider 
the  effect  of  the  failure  of  the  sine  qua  non,  and  whether  it  would  vocate  the  trust 
altogether.  I  conceive  it  would  not  have  had  that  effect  in  the  circumstances  of  this 
case.  It  is  true  that  the  others  were  really  named  rather  as  advisers  to  her;  but  still 
it  was  evidently  in  the  view  of  the  testator  that  the  deed  might  subsist  for  a  number  of 
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7«az8 ;  and  I  can't  piesome  that»  if  that  waa  the  case,  he  could  have  meant  that  the 
&ilare  of  one  ehoold  vocate  the  whole. 

Lard  JusHce-Clerk, — There  would  have  heen  a  difficulty  in  this  case,  if  the  pursuer 
had  heen  appointed  a  tutor  or  curator ;  hut  here  it  is  totally  different.  The  truster's 
continuing  the  will,  and  making  the  codicil,  was  just  a  declaration  of  his  will  that 
she  should  he  trustee  notwithstanding  her  marriage.  I  am  clear  that  a  married  woman 
may  he  a  trustee,  if  her  husband  does  not  prohibit  her  in  limine. 

As  to  the  other  point,  this  lady  was  declared  to  be  a  sirie  qua  rum  ;  and  the  truster 
says  the  others  were  merely  to  be  her  counsellors.  I  do  not  think  it  possible,  therefore, 
that  we  could  have  kept  up  the  trust  if  she  had  failed.  I  am  clear  that  we  should 
repel  the  defences ;  and  I  think  also  that  these  gentlemen  have  no  right  to  renounce 
without  assigning  a  sufficient  cause. 

The  Court  (30th  June  1812)  decerned  in  terms  of  the  conclusions  of  Mrs.  Stoddart's 
Hhel. 

[Cf.  Watson  v.  Darling,  1  W.  &  S.  190;  4  S.R.R  (H.L.)  511 ;  Chaimers'  Trustees  v. 

Sinclair,  24  R.  1050,  1051,  1052.] 


Na  194.       F.C.  KS.  XL  721.     2  July  1812.     1st  Div.— Lord  Hermand. 

James  Thomson,  Charger. — J.  M'Farlan. 

Andrew  Liddell  and  Company,  Suspenders. — 0,  J.  Bell. 

Legal  Diligence — Bill  of  Exchange. — It  is  competent  to  charge  the  individual  partners 
of  a  company  upon  letters  of  horning  directed  against  the  company's  firm.  When  a 
bill  drawn  by  a  foreign  firm  upon  this  country  is  dishonoured,  recourse  may  be  had 
against  the  partners  of  the  foreign  company  resident  in  this  country. 

John  Liddell  and  Company  of  Halifax,  Nova  Scotia,  drew  upon  Andrew  Liddell 
and  Company,  of  Glasgow  for  L200  sterling,  in  favour  of  Mei^srs.  Prescot,  Lawson,  and 
Company,  or  order,  payable  in  London  at  sixty  days  sight.  This  bill  came  by  indorsa- 
tion into  the  hands  of  James  Thomson,  the  charger.  On  the  4th  December  1810,  he 
presented  the  bill  to  Andrew  Liddell  and  Company,  the  suspenders,  who  refused 
acceptance,  upon  the  ground  that  they  had  no  funds  of  the  drawers  in  their  hands. 
The  same  answer  was  given  when  the  bill  was  presented  for  payment;  and  upon* each 
of  these  occasions  a  protest  was  taken  in  the  usual  manner.  Upon  these  protests 
homing  was  raised,  and  Andrew  Liddell  and  Company  were  charged  to  make  payment 
as  partners  of  the  firm  by  whom  the  bill  was  drawn. 

The  warrant,  in  the  wiU  of  the  horning,  was,  to  charge  John  Liddell  and 
Company,  and  John  Liddell  as  an  individual.  By  virtue  of  this  warrant  the  messenger 
'*  charged  Andrew  Liddell  and  Company,  of  Glasgow,  as  partners  of  John  Liddell  and 
Company,  and  this  by  leaving  for  the  said  Andrew  Liddell  and  Company,  at  and 
within  their  counting-house  in  Glasgow,  in  the  hands  of  a  clerk,  to  be  delivered  to  them, 
a  copy  of  charge." 

This  charge  was  brought  under  suspension,  upon  the  ground  that  the  homing  was 
full  of  blanks  in  the  designations  of  the  parties,  and  that  the  suspenders  were  charged 
merely  upon  the  supposition  of  the  messenger  that  they  were  partners  of  John  Liddell 
and  Company,  without  any  warrant  directed  against  them.  The  Lord  Ordinary  found 
"  the  charge  given  to  the  suspenders,  as  alleged  partners  of  John  Liddell  and  Company, 
irregular  and  null ;  and  therefore  sustained  the  reasons  of  suspension,  and  suspended 
the  letters  and  charge  simpliciter" 

[722]  The  charger  then  raised  a  new  horning,  in  which  the  will  was  so  far  varied 
that  John  Liddell  and  Company  were  designed  as  drawers  of  the  said  bill  of  exchange. 
Upon  this  warrant  the  messenger  charged  Andrew  Liddell  and  Company  as  partners  of 
John  Liddell  and  Company,  and  Andrew  Liddell  as  an  individual  partner,  A  suspension 
of  this  charge  was  likewise  brought,  which  came  to  be  discussed  before  the  same 
Lord  Ordinary,  who  conjoined  the  two,  refused  a  representation  in  the  first,  and  sus- 
pended the  last  simpliciter. 

These  judgments  were  brought  under  review  of  the  Court ;  and  it  was  pleaded  foir 
the  charger,— 
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There  are  two  questions  here ;  the  first  is,  whether  the  suspenders  can  evade  pay- 
ment, by  saying  that  they  have  partners  in  HaHfaz  who  ought  to  furnish  them  with 
funds  to  pay  this  debt ;  and  that,  as  they  have  failed  to  do  so,  the  respondent  must  go 
to  Halifax  and  demand  payment  there.  2dy  It  has  been  questioned  whether,  l£e 
suspenders  being  a  company  of  merchants  subscribing  by  a  company  firm,  it  be  com- 
petent, upon  letters  of  homing  willing  that  the  messenger  should  charge  tiie  said  John 
Liddell  and  Company,  and  individual  partners  thereof,  to  charge  the  suspenders  as  a 
company,  and  Andrew  Liddell  individually,  as  partners  thereof. 

It  is  now  admitted  that  John  Liddell  and  Company  and  Andrew  liddell  and 
Company  are  one  and  the  same  concern.  Can  these  individuals,  after  taking  value  &om 
the  charger,  and  becoming  bound  by  the  signature  of  their  firm  to  pay  to  him  in  London 
L.200  sterling  upon  sixty  days'  notice,  tell  him  that  they  will  not  pay  to  him  any  where 
but  in  America  ? 

The  law  of  biUs  of  exchange  says,  in  the  most  peremptory  and  comprehensive  terma^ 
that  "  the  holder  of  any  bill  or  note  may  sue  all  the  parties  who  are  liable  to  pay  the 
money,  either  at  the  same  time  or  in  succession ;  and  he  may  recover  judgment  a^unst 
all,  if  satisfaction  be  not  made  by  payment  of  the  money  before  judgment  obtained 
against  all."    (Kyd  upon  Bills,  p.  198.) 

In  like  manner,  the  law  of  copartnery  speaks  in  terms  equally  clear  and  unlimited. 
"The  partners  in  private  companies  generally  assume  to  themselves  a  firm  or  name 
proper  to  their  own  company,  by  which  they  may  be  distinguished  in  their  transactions ; 
and  in  all  deeds  subscribed  by  this  name  of  distinction,  every  partner  is,  by  the  nature  of 
copartnery,  understood  to  be  entrusted  with  a  power  from  the  company  of  binding 
them ;  any  one  partner,  therefore,  who  signs  a  bill  or  other  obligation  by  the  company'! 
firm,  obliges  all  the  other  partners.''  Erskine,  b.  ii.  tit.  3,  s.  20.  The  charger  is  there- 
fore entitled  to  maintain  that  every  member  of  the  Company  became  debtor  in  the 
obligation  to  pay  this  bill  in  London  at  a  day's  sight ;  and  farther,  that  they  are  the 
principal  debtors.  No  one  of  them  has  a  right  to  say  that  he  must  pass  by  him  and  go 
to  the  rest.  They  are  bound  singvli  in  solidum,  and  he  may  recover  from  whomsoeTei 
of  them  he  pleases. 

It  is  said  the  suspenders  are  not  at  home,  and  they  have  brought  no  money  with 
them ;  but  Andrew  and  William  Liddell  are  at  home.  [72S]  This  bill  might  have 
been  discounted  with  the  Glasgow  bank ;  and  the  holder,  as  last  indorser,  might  have 
been  charged  for  payment.  Would  your  Lordships  have  suspended  such  a  charge  1  It 
is  presumed  you  would  not ;  though  here  the  indorser  would  merely  have  been  a 
cautioner  for  the  suspenders.  How  then  can  they  say  that  a  charge  against  them  for 
the  same  debt  should  be  suspended  ?  The  suspenders  say  that  they  are  obliged  to  refoee 
bills  drawn  upon  them  from  abroad  to  a  great  amount ;  and  that,  if  forced  to  pay  them, 
they  may  be  hurried  to  jail.  If  it  should  be  so,  they  have  themselves  to  blame  for 
promising  to  pay  more  in  this  country  than  they  are  able  to  do ;  and  it  is  to  be  con- 
sidered whether  it  be  more  equitable  that  they  should  pay  their  own  debt,  or  that  the 
charger  should  go  to  jail  for  want  of  the  money. 

Neither  does  it  appear  to  the  charger  that  it  would  make  any  difterenee  though  the 
suspenders  were  not  at  home,  but  in  this  country  upon  a  visit ;  for  still  they  are  the 
proper  debtors  in  the  bill,  and  are  bound  to  pay  their  debt  in  this  country,  where  they 
undertook  it  should  be  paid. 

As  to  the  reasons  in  law.  The  suspenders  say  that  a  company  acting  under  a  firm 
is  a  separate  person  in  law,  distinct  from  the  individual  partners ;  that  the  company  \b 
the  primary  creditor,  and  the  individual  partners  merely  cautioners;  and  that  the 
company  must  be  first  discussed.  But  private  companies,  as  such,  have  no  penona 
standi  injudido;  and  as  to  discussing  them  personally,  the  thing  is  impossible;  it  is 
impossible  to  put  a  firm  in  prison,  and  allow  the  individual  partners  to  go  free.  There 
is  here  no  question  of  the  negotiation  of  a  bill.  That  is  over  long  ago.  The  bill  is  dis- 
honoured; and  the  charger  has  an  undoubted  right  to  follow  out  personal  dih'genoe 
against  all  the  obligants,  and  especially  against  the  suspenders,  who  are  the  principal 
obligants. 

The  charger  is  desired  to  go  back  to  America,  and  seek  the  other  members  of  the 
company  there.  But  if  the  plea  be  good  to  the  suspenders,  it  will  be  equally  good  to 
the  partners  in  America,  who  may  say,  this  is  not  the  place  of  payment ;  we  became 
bound  to  pay  in  London ;  you  ought  to  have  recovered  from  the  other  partners. 
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At  first  the  saspenders  insisted  exclusiyely  upon  the  irregularity  of  the  diligence. 
It  is  said  that  it  is  not  competent,  upon  letters  of  horning  commanding  a  messenger  to 
charge  a  company,  whose  firm  appears  upon  the  bill  as  drawers  or  indorsers,  and  the 
individual  partners  thereof,  to  charge  any  one  individual,  or  any  company,  as  having  an 
individual  share  in  that  company.  But  these  letters  of  homing  and  this  charge  are 
agreeable  to  invariable  practice.  There  can  be  no  doubt  that  it  must  be  competent 
upon  a  dishonoured  bill  to  follow  out  personal  diligence  against  the  individuals  of  the 
company ;  and  it  must  be  equally  clear  that  these  individuals  must  be  discovered  by  the 
messenger,  as  the  bill,  of  course,  bears  only  the  company's  firm,  and  not  the  names  of 
the  individual  partners. 

Comparing  this  mode  of  charging  the  individual  partners  of  a  company  to  charges 
upon  general  letters  of  horning,  is  not  at  all  to  the  purpose,  as  the  one  bears  no  resem- 
blance to  the  other. 

For  the  suspenders  it  was  argued, — 

[724]  In  the  practice  of  merchants  it  is  completely  settled,  that  when  a  company, 
either  as  drawer  or  acceptor,  becomes  liable  in  payment  of  a  bil),  it  is  the  company  who 
is  directly  the  debtor ;  and  it  is  against  them,  in  the  first  place,  that  a  demand  for 
payment  must  be  made.  The  individual  partners  are  not  to  be  called  upon  till  the 
demand  has  been  refused  by  the  company.  The  consequences  which  would  result  from 
an  opposite  doctrine  shew  the  importance  of  establishing  the  rule  now  mentioned. 
Every  day  brings  drafts  to  this  country  drawn  by  foreign  houses  upon  their  correspon- 
dents here.  They  are  drafts  sometimes  upon  funds  to  be  remitted  ;  sometimes  merely 
for  the  accommodation  of  the  foreign  house ;  and  sometimes,  when  upon  funds  actually 
here,  the  drawer  fails  before  the  bills  arrive.  Now,  in  one  and  all  of  these  cases,  it 
would  be  attended  with  the  most  dangerous  consequences  were  the  person  holding  a 
share  in  that  foreign  house,  perhaps  to  a  small  extent^  and  being  here  by  accident, 
without  funds  or  credit  in  this  country,  liable  to  be  thrown  into  prison  by  the  mere 
caprice  of  a  bill-holder,  whose  very  contract  binds  him  to  demand  his  payment  from  the 
company  at  its  residence. 

A  person  engaged  in  trade  is  often  a  member  of  a  variety  of  companies,  in  the 
management  of  whose  affairs  he  bears  no  active  part.  If  the  doctrine  contended  for  by 
the  charger  be  adopted,  such  a  person  may  be  at  once  made  liable  for  all  the  bills  drawn 
by  those  companies ;  and  thus  is  made  responsible  not  only  for  the  houses  of  which  he 
is  a  partner,  but  for  the  solvency  of  those  upon  whom  these  houses  may  draw. 

As  there  is  nothing  in  expediency,  so  there  is  no  rule  in  law  which  can  justify  a 
demand  against  the  individual  partners,  till  it  has  been  made  against  the  company. 

A  company  acting  under  a  firm  is  a  separate  person  in  law  from  the  individuals 
composing  it.  The  company  is  the  proper  and  primary  debtor  in  all  debts  to  which  the 
firm  is  subscribed.  The  individual  partners  are  merely  guarantees.  A  partner  cannot 
take  or  claim  from  the  debtor  of  the  company  any  part  of  the  debt  due  to  it.  The  com- 
pany alone  is  the  creditor. 

The  creditors  of  the  company  have  the  responsibility  of  the  partners  to  rely  on, 
as  well  as  that  of  the  firm ;  but  the  firm  is  their  primary  debtor.  The  partners  are 
as  guarantees  of  the  company  only,  and  are  not  liable  till  the  company  has  been 
discussed. 

The  liability  here  sought  to  be  made  effectual  against  the  suspenders  is  upon  the 
signature  of  the  firm  of  John  Liddell  and  Company  to  a  draught  The  suspenders  can 
be  called  on  to  pay  it  only  as  partners  of  that  house ;  and  the  fact  is,  they  are  so  called 
upon  before  any  demand  has  been  made  on  the  firm.  When  a  draft  is  not  accepted, 
the  rule  is,  that  it  shall  be  returned  upon  the  drawer ;  and  the  holder  is  secured  against 
loss  by  his  protest  for  exchange  and  re-exchange.  He  trusts  only  to  the  credit  of  the 
drawer,  and  cannot  rely  in  the  transaction  upon  the  accidental  presence  of  a  partner  of 
the  drawer  in  the  country  upon  which  the  bill  is  drawn.  His  natural  resource  is  to 
return  to  the  residence  of  the  drawer. 

With  regard  to  the  regularity  of  the  diligence,  it  is  to  be  considered  how  far  the 
statutory  privilege  of  bills  in  this  respect  extends.  The  sus-  [726]  -penders  apprehend 
it  to  be  quite  clear  that  it  can  extend  no  farther,  in  the  case  of  a  bill  drawn  by  a 
company,  than  to  authorise  summary  execution  against  the  firm,  reserving  to  the  bill- 
holder  the  old  remedy  of  an  action  to  establish  against  those  who  are  the  guarantees  of 
the  firm  their  liability;  for  the  signature  by  the  firm  of  a  company  points  out  no 
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individual  for  execution.     By  statute  1690,  c.  13,  general  letters  of  homing  are  pro- 
hibited, and  a  horning  against  a  company  firm  is  in  express  terms  a  general  letter. 

The  interlocutor  of  the  Court  was,  "  Alter  the  interlocutor  reclaimed  against,  find 
the  letters  orderly  proceeded,  and  decern.'' 

The  Court  were  unanimously  of  opinion  that  it  was  competent  to  chaige  the 
individual  partners  of  a  company  upon  letters  of  horning  directed  against  the  firm,  and 
that  it  lay  with  the  messenger  to  discover  who  the  individuals  composing  the  company 
were.  A  majority  of  their  Lordships  were  of  opinion,  that  as  every  individual  of  a 
company  was  bound  by  the  signature  of  the  firm,  so  recourse  might  be  had  against  him, 
whether  he  was  found  in  the  country  upon  which  the  bill  was  drawn  and  dishonoured, 
or  in  that  in  which  was  the  residence  of  the  drawers. 

A  reclaiming  petition,  on  being  advised  with  answers,  was  refused. 

[Cf.  Forsyth  v.  Hare  ^  Co.,  13  S.  45,  47;  Modem  v.  Rose,  15  S.  238,  240; 
Wallace  v.  Plock,  3  D.  1048;  Ewing  v.  McClelland,  22  D.  1356;  Partnership  Act, 
1890,  s.  4  (2).] 


No.  197.  F.C.  N.S.  II.  729.     8  July  1812.     2nd  Div.— Lord  Gillies. 

Adam  Hunter,  Pursuer. — Clerk  et  Moncrieff. 

The  Eight  Honourable  Elizabeth,  Lady  Forbes,  Defender. — Dean  et  Forbes. 

Process. — ^A  title  by  a  general  service  being  expede,  upon  which  a  redaction  of  tlie 
infeftment  of  another  in  possession  is  raised,  and  the  defender,  in  his  turn,  bringing 
an  action  of  reduction  of  the  pursuer's  title  (that  is,  of  the  service),  he  is  entitled  to 
have  the  validity  of  that  service  tried  as  a  preliminary  question,  before  he  can  l)e 
forced  to  produce  his  own  title-deeds  in  the  first  action  of  reduction. 

Bobert  Hunter  of  Folmood,  in  the  year  1676,  conveyed  his  estate  to  his  natural  aon, 
George,  and  the  heirs  of  his  body,  by  a  disposition  which  contained  certain  dauaee  of 
return  in  favour  of  the  heirs  of  the  grantor. 

The  descendants  of  George  Hunter  failed  in  the  person  of  Thomas  Hunter,  who  died 
in  1765. 

Before  his  death,  Thomas  Hunter  executed  a  settlement  in  favour  of  Alexander 
Hunter,  a  stranger  in  blood  to  the  family,  and  certain  other  substitutes.  Alexander 
Hunter  took  up  the  succession,  obtained  himself  infeft,  and  entered  into  possession. 
Elizabeth,  Lady  Forbes,  derives  right  from  him,  and  is  now  infeft  in  the  estate  of 
Polmood. 

Adam  Hunter,  late  tenant  in  Alterstane,  after  many  attempts  to  procure  a  sufficient 
title  to  challenge  the  infeftment  of  Lady  Forbes,  which  proved  abortive  for  30  yeais, 
obtained  himself,  in  1811,  served  heir-male  and  of  line  to  Bobert  Hunter  first  mentioned, 
by  a  jury  of  advocates  and  writers  to  the  signet^  in  a  service  proceeding  at  Edinboi]^ 
before  the  macers. 

Lady  Forbes  attempted  unsuccessfully  to  appear  as  an  objector  in  this  service^  as 
narrated  in  a  case  between  these  parties,  reported  3d  July  1810,  No.  243,  Fac  CoL 

The  service  of  Adam  Hunter  being  retoured,  he  brought  an  action  of  redaction  of 
the  titles  of  Lady  Forbes,  on  the  ground  that  the  disposition  by  Greorge  to  Alexander 
Hunter,  on  which  her  right  depended,  was  granted  on  deathbed,  and  flowed  a  fum 
hdbente  potestatem. 

[730]  Lady  Forbes  raised  a  counter  action  of  reduction  of  the  service,  as  proceeding 
on  incompetent  or  defective  evidence. 

Both  actions  came  to  depend  before  the  Lord  Gillies,  Ordinary ;  and  when  the  cause 
was  debated.  Lady  Forbes  refused  to  take  a  day  to  satisfy  the  production  ;  and  pleaded, 
that  the  action  of  reduction  which  had  been  brought  against  her  ought  to  be  sisted  until 
the  merits  of  Adam  Hunter's  title  should  be  tried  as  a  preliminary  question  in  her 
reduction  of  his  service  and  retour.  The  Lord  Ordinary  ordered  informations  on  the 
point  to  be  reported  to  the  Court 

Adam  Hunter  argued, — 

L  He  is  entitled  to  proceed  in  his  action  of  reduction  of  Lady  Forbes's  tides  without 
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regaid  to  her  counter  action  of  reduction  of  his  retour.  One  of  the  grounds  of  challenge 
is  on  the  head  of  deathbed ;  and  it  is  perfectly  ascertained  that  the  heir  aUoque  succes- 
9uru8  is  entitled  to  proceed  in  an  action  of  reduction  on  that  ground  without  any  service 
at  all. 

2.  Being  served  heir-male  and  of  line  to  Robert  Hunter,  he  has  clearly  a  good  title 
to  insist  in  a  reduction  of  any  deeds  to  his  prejudice  in  that  character  executed  by 
Thomas  Hunter,  and  of  all  titles  flowing  from  them.  On  the  other  part,  it  is  not  very 
clear  that  Lady  Forbes  is  entitled  at  all  to  insist  in  reducing  a  service  to  a  person  to 
whom  she  does  not  claim  any  relationship.  But  waiving  that  question  in  the  mean 
time,  Adam  Hunter's  title  is  no  more  impaired  by  her  action  of  reduction  than  her  title 
is  by  his  action.  Adam  Hunter's  title  is  at  least  good  tiU  reduced.  Is  there  then  any 
ground  in  law  for  saying  that  Adam  Hunter's  action  should  not  proceed  ? — or  that  Lady 
Forbes  should  not  be  obliged  to  satisfy  the  production  ?  He  does  not  object  to  Lady 
Forbes  carrying  on  her  action  of  reduction  at  the  same  time.  All  that  he  wants  is 
dispatch,  and  that  the  discussion  of  the  merits  shall  not  be  delayed  by  an  appeal  to  the 
House  of  Lords  of  the  judgment  of  this  Court  on  a  preliminary  question. 

The  plea  of  Lady  Forbes,  that  Adam  Hunter's  Utls  must  first  be  discussed  in  her 
action  of  reduction  of  his  retour  may  be  turned  upon  herself,  and  is  equally  applicable 
to  the  case  of  Adam  Hunter  defending  in  that  reduction.  He  may  argue  that  she  must 
produce  a  valid  right  to  her  estate  before  she  can  have  a  tUle  to  cha]^enge  his  retour. 
It  is  the  same  in  all  cases  of  mutual  actions  of  reduction,  where  each  party  challenges 
the  title  of  the  other.  To  give  effect  to  the  argument  would  render  matters  inextri- 
cable ;  or,  what  is  worse,  leave  it  a  matter  of  discretion  for  the  Court  to  determine  which 
question  shall  first  be  tried,  in  cases  where  the  priority  of  trial  may  often  determine  who 
shall  ultimately  possess  the  estate. 

^  The  solution  of  the  difficulty,  and  the  just  rule,  is,  that  both  actions  ought  to  pro- 
ceed pari  pasm,  and  each  party  ought  to  satisfy  the  production,  reserving  all  objections 
to  title.  This  was  the  mode  of  procedure  followed  in  the  Roxburgh  cause.  Mr. 
Bellenden  Kerr  objected  to  the  titles  both  of  Sir  James  Innes  and  General  Kerr ;  not- 
withstanding which  objection,  [731]  the  reduction  of  Mr.  Bellenden  Kerr's  disposition 
was  aUowed  to  proceed,  23d  June  1807,  Fac.  Col. 

3.  The  retour  of  a  service  is  a  decree  of  the  Chancery  settling  the  rights  of  the 
party ;  and  it  has  long  been  fixed  law,  that  the  dependence  of  an  action  of  reduction  of 
a  decree  is  no  bar  to  execution  or  to  any  proceeding  thereon. — Haliburton  against 
Rutherford,  9th  March  1542,  Balfour. — Ogilvie  against  Campbell,  20th  June  1542, 
Balfour. — Sinclair. — Maitland  against  Hamilton,  10th  March  1629. — Mor.  Die  p. 
13,490,  13,492,  13,500. 

To  insist  in  an  action  of  reduction  on  the  title  of  a  general  service,  is  putting  the 
retour  to  its  proper  use,  and  equivalent  to  execution.  That  the  process  ought  not  to  be 
suspended  by  another  reduction  is  shewn  by  the  case  Robson  against  Lawrie  and  Corrie, 
22d  January  1799. 

In  the  case  of  Richan  against  Stewart's  Trustees,  28th  January  1803,  the  judgment 
of  this  Court  was  in  opposition  to  the  present  argument ;  but  that  case  was  appealed  to 
the  House  of  Lords ;  and  although  the  judgment  was  not  reversed,  it  was  dijsapproved 
of,  and  remitted  to  this  Court.  From  the  terms  of  the  remit,  it  is  eviden^y  the 
opinion  of  the  House  of  Lords,  that,  in  such  a  case  as  the  present,  both  actions  ought 
to  proceed  together ;  or,  at  least,  that  the  principal  action  ought  not  to  be  sisted.^ 

^  The  case  of  Richan  against  Stewart's  Trustees,  28  th  January  1803,  was  as 
follows ; — 

James  Stewart,  who  kept  a  small  retail  shop  in  the  town  of  Kirkwall,  had  acquired 
t  considerable  sum  of  money  by  extreme  parsimony.  He  had  no  near  relations ;  but 
Cfl^tain  Richan  alleged  that  he  had  frequently  acknowledged  him  as  nearest  heir  who 
was  to  succeed  to  him,  and  that  as  such  he  had  officiated  both  at  Stewart's  funeral  and 
the  funeral  of  his  sister. 

For  about  twenty  years  before  he  died  Stewart  was  totally  blind.  In  this  state  he 
executed  a  trust^eed  of  all  his  property,  as  well  heritable  as  moveable,  in  favour  of 
certain  trustees  for  pious  uses,  for  behoof  of  the  inhabitants  of  the  burgh  of  Kirkwall 
and  pariah  of  St.  OUa.  By  this  deed  the  trustees  were  not  made  accountable  for  the 
management  to  any  person. 
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[732]  Lady  Forbes  argued,— 

She  is  in  possession  and  infeft  in  the  estate  of  Folmood ;  and  her  title  is  not  to  be 
questioned,  except  by  a  person  who  can  shew  right  so  to  do. 

[733]  1.  Adam  Hunter  being  now  served  heir-male  and  of  line  to  a  former  pro- 
It  was  alleged  that  this  deed  had  been  obtained  from  Stewart  by  fraud  and  imposi- 
tion, and  that  he  was  even  ignorant  of  its  contents ;  and  also,  that  it  was  defectiTe  in 
the  statutory  solemnities.  It  was  defective  in  not  containing  proper  clauses  for  convey- 
ing the  heritable  property ;  but  the  trustees,  having  obtained  the  deed  to  be  recorded, 
got  possession  of  the  papers  of  the  defunct,  and  applied  for  a  gift  of  vUimus  hsres,  to 
supply  the  want  of  dispositive  words  in  the  deed. 

By  the  Court  of  Session  the  trustees  were  understood  to  be  in  possession  of  the 
heritable  as  well  as  moveable  property ;  but  the  fact  of  possession  seems  to  have  been 
disputed  in  the  House  of  Peers. 

Captain  Eichan  obtained  a  brieve  for  serving  himself  nearest  and  lawful  heir  to 
Stewart  his  cousin ;  and  although,  even  in  his  claim,  he  did  not  set  forth  any  distinct 
line  of  propinquity,  he  succeeded  in  carrying  through  his  service  before  the  bailies  of 
Canongate. 

Captain  Richan  then  raised  a  reduction  of  the  trust-deed  upon  grounds  apparently 
strong,  and  some  of  them  appearing  ex  fade  of  the  deed  itself. 

Lord  Eskgrove,  Ordinary,  on  the  title  of  Eichan  being  objected  to,  sisted  procedure 
till  the  trustees  should  bring  forward  a  reduction  of  the  retour  of  his  generei  service. 
Such  a  reduction  was,  accordingly,  brought^  and  depended  before  Lord  Meadowbenk, 
who  made  great  avizandum  with  it,  "  reserving  all  objections  to  the  pursuers'  (the 
trustees)  title  to  be  afterwards  discussed."  After  various  procedure,  the  Lord  Ordinaiy 
"  repelled  the  objections  to  the  pursuers'  (the  trustees)  title  to  pursue  the  reduction,  in 
respect  their  title  is  sua  natura  probative  prior  to  the  service  found  to  have  been 
obtained  on  a  claim  inept  in  law,  without  prejudice  to  all  objections  thereto  from  any 
person  having  a  legal  title  to  plead  them." 

Captain  Eichan  reclaimed  to  the  Court ;  and  the  judgment  was  at  first  altered,  and 
he  was  assoilzied  from  the  reduction  of  his  service.  But  afterwards  that  judgment  wis 
departed  from  (22d  June  1802),  and  the  reasons  of  reduction  were  sustained.  In 
petitioning  against  this  last  judgment,  Captain  Eichan  prayed  the  Court  either  to 
return  "  to  the  interlocutor  first  pronouoced,  assoilzieing  him  from  the  reduction  at  the 
instance  of  the  trustees,  and  to  sustain  his  title  to  pursue  the  reduction  of  the  trust- 
deed  ;  or  otherwise  to  find  that  the  title  founded  on  by  the  trustees  was  a  deed  vitiated 
in  substantialihuSy  and  no  valid  title  to  pursue,  and,  therefore,  to  assoilzie  the  petitioner, 
and  decern ;  or  at  leasts  before  any  further  answer,  to  allow  the  petitioner,  in  his  action 
of  reduction,  a  proof  of  the  improper  manner  in  which  the  trust-deed  had  been  obtained." 
This  petition  was  refused  (28th  January  1803). 

Captain  Eichan  entered  an  appeal  to  the  House  of  Lords,  and  prayed  an  alteration 
of  the  judgment;  because,  Ist^  ''This  is  not  a  competition  of  brieves,  the  appellant 
being  regularly  possessed  of  the  character  and  status  of  heir  by  his  service.  The 
question  at  issue,  therefore,  is  not,  whether  he  shall  now  be  uested  withy  but  whether  he 
shall  be  divested  of,  that  legal  character  ? — and,  whether  sufficient  cause  has  been  shewn 
for  doing  so  by  a  party  entitled  to  challenge  his  vested  right  1  2{22y,  The  trustees  are 
bound  to  shew  a  valid  title  to  pursue  their  reduction  of  the  appellant's  service  before  he 
is  bound  to  enter  into  any  defence  of  his."  And  under  this  second  reason  he  entered 
into  the  discussion  of  all  the  objections  to  the  trust-deed. 

The  trustees  answered, — 1.  The  only  question  at  issue  is,  whether  the  appellant  has 
proved  his  alleged  descent.  His  service  is  ex  fade  objectionable,  as  not  shewing  the 
course  of  descent ;  but  although  he  has  been  allowed  to  supply  that  defect  by  farther 
proof  in  the  Court  of  Session,  he  has  there  also  failed  to  make  out  his  propinquity. 
2.  The  trustees  being  in  possession,  and  having  a  titile  ex  fojdie  good,  their  title  to 
institute  a  reduction  of  his  service  cannot  be  disputed.  In  the  reduction  at  his  instance 
they  might  have  objected  to  the  validity  of  his  service,  by  way  of  exception,  withoat 
bringing  another  action. 

The  House  of  Lords  (1st  July  1808)  remitted  the  cause  to  the  Court  of  Session  in 
the  following  terms : — ''  To  consider  the  several  interlocutors  appealed  from,  and  the 
interlocutor  of  the  22d  June  1802 ;  and,  more  espeoially,  to. review  all  parts  of  the  said 
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prietor  of  the  estate,  she  does  not  dispute  that  he  has  ex  facie  a  good  title  to  bring  his 
action  of  redaction;  but  that  title  is  not  beyond  the  reach  of  objection.  She  was 
prevented  from  appearing  in  his  service,  where,  had  she  been  allowed  to  appear,  she 
might  probably  have  convinced  the  jury  that  their  verdict  ought  to  have  been  different 
She  was  excluded  on  the  ground  that^  as  she  did  not  herself  compete,  and  claim  the 
character  of  heir  to  Robert  Hunter,  she  could  not  object  to  Adam  Hunter  claiming  an 
abstract  right  of  blood,  upon  which  some  other  interest  of  his  might  depend.  But 
when  he  now  comes  forward,  and  uses  that  character  as  a  title  to  claim  her  estate,  is 
she  not  a  fortiori  entitled  to  have  it  ascertained  in  the  only  mode  which  is  competent 
to  her,  whether  that  character  truly  and  justly  belongs  to  him  1  And  ought  not  that 
point  to  be  ascertained  before  she  can  be  compelled  to  lay  open  her  charter-chest,  by 
satisfying  the  production  ? 

The  distinction  between  dilatory  and  peremptory  defences  has  been  long  known  in 
the  law  of  Scotland ;  and  no  point  is  better  ascertained  than  that  the  first  must  be  dis- 
cussed before  the  second  can  be  gone  into.  An  objection  to  the  validity  of  title  is  the 
most  osaal  dilatory  defence,  and  must  be  determined  on  before  the  merits  are  discussed. 
Were  it  otherwise,  the  most  unjust  consequences  would  follow ;  and  there  would  often 
be  a  litigation  on  the  merits,  which  would  fall  to  the  ground  and  become  useless  when 
the  title  was  found  objectionable. 

The  mode  of  procedure  now  contended  for  by  Lady  Forbes. was  followed,  and  not 
objected  to,  in  the  two  former  actions  of  reduction  brought  by  Adam  Hunter,  in  the  last  of 
which  the  mode  of  trying  the  question  was,  as  in  this  case,  by  a  reduction  of  his  service. 
It  was  the  mode  of  procedure  followed  in  the  case  of  Livingston  against  Lord  Napier, 
9th  March  1757,  and  many  others. 

It  can  make  no  difference  whether  the  retour  which  is  objected  to  bears  such  a 
nullity  or  incongruity  on  the  face  of  it  as  to  render  it  subject  to  challenge  by  way  of 
exception,  as  happened  in  the  case  of  Adam  Hunter's  first  service  in  1780,  when  he 
claimed  through  Geoi^e  the  bastard,  by  whom  no  right  of  blood  could  be  transmitted ; 
or  whether  it  be  ex  facie  regular ;  but  having  proceeded  upon  objectionable  evidence,  it 
requires  the  formality  of  an  action  of  reduction  to  set  it  aside. 

2.  Execution  may  be  given  upon  decrees  even  pending  a  reduction ;  but  that  is  only 
where  a  cause  has  been  tried  and  determined  beitoeen  the  parties.  The  brieve  of  mortr 
ancestry  upon  which  a  service  is  obtained  is  not  a  pleadable  brieye.  The  claimant 
only,  or  at  most  a  com-  [734]  -petitor  for  the  same  character,  is  heard,  while  the  party 
most  materially  interested  may,  as  in  this  case,  be  altogether  excluded.  '^Betours," 
says  Lord  Stair,  "  are  easily  annulled  or  reduced,  because  no  defender  is  called  thereto, 

respective  interlocutors  which  find,  or  purport  to  find,  that  in  order  to  support  the 
service  (in  such  a  case  as  the  present),  it  was  necessary  to  condescend  and  prove  a  pre- 
cise line  of  propinquity  instructing  an  heritable  jvs  sanguinis ;  and  that  a  particular 
degree  of  propinquity  must  be  made  out  (in  such  a  case)  to  entitle  a  claimant  to  be  served 
heir  to  a  defunct  \  and  that  the  defender  having  failed  to  make  out  a  precise  degree  of 
propinquity  between  him  and  the  deceased,  his  service  was  (in  such  a  case  as  this)  origin- 
ally irregular  and  void ;  and,  more  especially,  also  to  review  so  much*  of  the  said  several 
interlocutors  as  repel,  or  purport  to  repel,  the  objections  to  the  respondents'  title,  in 
their  action  of  reduction  of  the  service,  to  pursue  that  reduction  upon  the  ground  that 
their  title  is  found  to  be  sua  natura  probative;  the  Court  having  regard,  in  such 
review,  to  the  nature  of  the  objection  to  the  said  title  as  alleged  against  the  validity  of 
the  trust-deed  in  the  process  of  reduction  of  that  deed.  And,  further,  to  consider  how 
far  the  reduction  of  the  service,  in  the  circumstances  of  the  case  (the  finding  in  the 
interlocutor  making  no  mention  of  possession,  or  of  the  effect  thereof),  toas  a  due  pro- 
ceeding before  the  objections  to  the  validity  of  the  said  deed,  alleged  in  the  process  of  the 
reduction  thereof  which  was  commenced  before  the  reduction  of  the  service,  were  discussed 
and  decided  upon  ;  and  generally  to  review  the  several  interlocutors  complained  of,  and 
proceed  thereafter  as  to  them  shall  seem  just." — ^Appeal  Gases,  1806-1808,  No.  51, 
Ad.  Lib. 

The  judgment  was  applied  by  the  Court  of  Session,  and  informations  ordered  on  the 
points  remitted  (27th  May  1810);  but  the  cause  has  since  lain  over,  no  informations 
having  been  given  iUj  and  of  course  no  decision  pronounced. 
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and  the  probation  ib  in  most  part  by  presumption." — B.  ilL  tit  5,  &  42.    llus  is  an 
obvions  reason  why  they  should  not  have  the  same  privilege  with  decrees  in  faro. 

In  the  case  of  Richan,  the  ordinary  mode  of  procedure  was  followed ;  but  it  differed 
from  the  present  in  this,  that  the  trustees  were  not  in  possession ;  at  least  the  House  of 
Lords  was  not  satisfied  on  this  point,  which  seems  to  have  been  the  ground  of  the  remit 
At  any  rate,  that  case  was  so  special  in  its  circumstances  as  to  prevent  its  being  drawn 
into  a  precedent 

Lord  Barmaiyne. — ^This  case  is  of  importance  as  a  precedent.  In  similar  cases  die 
usual  procedure  has  been,  that  the  title  of  the  person  challenging  another's  ri^t  is  tiied 
as  a  preliminary  question.     The  pursuer,  if  his  title  is  objected  to,  must  instruct  it 

The  lady  was  not  entitled  to  appear  in  Adam  Hunter's  service ;  but  if  his  retonr  is 
bad,  is  she  to  be  precluded  from  challenging  it  when  used  actively  against  her  f  SappoBB 
even  her  own  title  were  bad,  it  does  not  follow  that  she  is  to  be  turned  out  of  posseasion, 
and  Adam  Hunter  admitted  into  possession,  when  his  title  may  be  no  better.  Woe 
such  a  consequence  to  follow,  the  evil  would  surely  be  much  greater  than  what  ansa 
from  sisting  the  reduction  till  the  validity  of  the  challenger's  title  is  inquired  inta 

Lord  Meadowhank, — ^The  question  is  indeed  important ;  and  it  is  of  importance  thet 
it  should  be  rightly  decided.  I  consider  the  case  in  this  simple  view.  Adam  Hunter  is 
a  person  in  petitorio.  He  comes  with  a  service  by  a  respectable  juiy,  shewing  that  the 
jus  sanguinis  is  in  him.  This  service,  however,  hsA  certainly  the  less  weight  that  Lsdj 
Forbes  was  hindered  from  appearing  as  an  objector.  He  comes  with  a  good  title  r^- 
larly  obtained  no  doubt ;  but  still  he  is  in  petitorio,  and  the  other  party  has  long  pos- 
sessed upon  crown  charters  and  seisins.  Is  she  not  well  warranted  in  objecting  to  Adam 
Hunter's  title,  and  craving  that  it  shall  be  canvassed,  now  that  an  opportunity  is  for  the 
first  time  afforded  her  of  doing  so  before  he  is  allowed  to  go  on  with  an  action  that  may 
have  the  effect  of  turning  her  out  of  possession?  I  can  never  aUow  a  person  inpeHUmo 
to  shake  the  possession  of  another,  who  holds  lands  under  a  title  ex  facie  good,  till  he 
has  completely  established  his  own.  It  makes  no  great  difference  that  the  objection  is 
taken  to  the  challenger's  title  in  the  shape  of  a  reduction,  and  not  by  exception.  Lady 
Forbes  is  still  substantially  the  defender. 

The  question  is  argued  as  if  Lady  Forbes  would  be  allowed  to  remain  in  posseenoo, 
although  her  titles  were  reduced  pending  the  discussion  of  the  validity  of  Adam  Hontai^ 
service  and  retour.  But  I  would  wish  to  learn  how,  in  such  a  case,  she  could  be  main- 
tained in  possession. 

In  Richan's  case  the  object  of  the  appellant  seems  to  have  been  to  persuade  the 
House  of  Lords  that  both  parties  were  in  petitorio.  The  [735]  remit  alluding  to  posBes* 
sion  refers  to  such  a  plea.  The  possession  of  the  trustees  was  understood  in  this  Gonrt^ 
but  from  neglect,  perhaps,  was  not  mentioned  in  the  interlocutor.  The  reason  of  the 
remit  does  not  apply  to  this  case,  where  there  is  only  one  person  in  petitorio. 

There  is  a  perplexity  in  the  word  title.  Lady  Forbes's  titles  and  her  proper^  are 
the  same.  Her  title  is  the  evidence  of  her  right  But  Adam  Hunter's  title  is  no  moie 
than  an  inchoated  title,  as  was  found  in  the  case  of  Carmichael  (15th  November  1810). 
It  merely  gives  him  the  right  to  challenge.  It  is  necessary  for  the  security  of  propetiy 
that  such  inchoated  titles  should  be  sifted  to  the  bottom,  before  the  pereons  possessed  d 
them  are  allowed  to  get  into  the  charter  chests  of  the  holders  of  land.  It  was  even  at 
first  a  matter  of  legal  difficulty,  that  a  person  possessed  only  of  such  a  title  should  be 
allowed  to  pursue  a  reduction. 

Lord  Robertson. — I  must  consider  this  as  a  mere  abstract  question  of  law ;  and  in 
that  view  I  am  sorry  to  differ  from  the  opinions  that  have  been  delivered.  It  is  tnie 
that  the  question  of  title  is  a  preliminary  one,  and  that  the  objection  of  the  want  of  it  is 
a  good  dilatory  defence.  That  defence,  in  the  present  case,  would  have  been  good,  if 
Adam  Hunter  had  been  libelling  merely  on  a  character  without  a  title.  But  his  servioe 
and  retour  bestows  upon  him  an  active  title,  which  authorises  him  to  pursue  all  actions 
competent  to  the  character. 

Lady  Forbes  brings  a  reduction  of  this  title ;  and  she  has  a  good  right  so  to  da 
But  is  t^is  to  suspend  all  his  proceedings  that  are  competent  under  it  f  By  no  meana 
His  active  title  to  pursue  is  not  to  be  ipso  jure  taken  away,  or  instantly  pandized  by  her 
action  of  reduction.  She  must  take  a  day  to  satisfy  the  production  in  Adam  Huntei^s 
action ;  and  she  may  at  the  same  time  proceed  in  her  own  as  she  shall  be  advised. 

Lord  Oraigie, — ^I  agree  in  the  opinions  first  delivered.    The  brief  under  whioh  the 
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aervice  proceeded  is  not  a  pleadahle  brief ;  and  on  tbat  ground  Lady  Forbes  was  pre- 
cluded from  appearing  there.  She  must  now  be  heard  to  challenge  the  retour,  as  in  a 
case  that  has  not  yet  been  tried. 

Lard  JtuHee'Clerk, — I  agree  in  opinion  with  the  majority  of  the  Judges.  The  lead- 
ing question  is,  whether  the  service  is  a  good  title  in  Adam  Hunter  to  enable  him  to  pro- 
ceed in  his  action  1  It  is  so  in  the  first  instance ;  but  the  safety  of  land  rights  requires 
tbat  the  titles  of  a  party  challenging  should  be  inquired  into  and  ascertained,  before  a 
general  investigation  can  be  allowed  into  the  rights  and  title-deeds  of  the  party  in  pos- 
session. 

The  Roxburgh  case  has  been  alluded  to ;  but  there  all  parties  were  in  petitorio.  .  In 
Riehan's  case,  ^e  possession  seems  to  have  been  what  was  doubted  in  the  House  of 
Lords.  In  the  absence  of  all  authority  against  Lady  Forbes,  we  must  follow  the  ordin- 
oiy  mode  of  procedure,  and  allow  the  title  of  the  challenger  to  be  first  investigated  as  a 
preliminary  question. 

The  following  interlocutor  was  pronounced :  "  Find  that  the  discus-  [736]  -sion  of 
Lady  Forbes's  process  of  reduction  of  Adam  Hunter's  service  is  preliminary  to  his  pro- 
ceeding in  his  challenge  of  Lady  Forbes's  title,  under  which  she  is  in  possession.'' 

A  petition  against  this  judgment  was  presented,  in  which  much  argument  was  rested 
on  the  gpround  that  Adam  Hunter  had  a  good  title  to  bring  his  reduction  on  his  apparency 
without  any  service  at  all ;  and  that,  therefore,  the  reduction  was  of  no  consequence. 
That  both  actions  ought  to  proceed  together,  for  which  the  procedure  in  the  Roxburgh 
case  was  a  direct  precedent ;  and  that  Lady  Forbes,  by  being  obliged  to  satisfy  the  pro- 
duction, reserving  the  question  of  Adam  Hunter^s  title,  could  never  be  turned  out  of  pos- 
session, even  in  the  event  that  Adam  Hunter  succeeded  in  being  first  able  to  shew  that 
her  title  to  the  estate  was  a  bad  one,  till  the  question  reserved  should  be  finally  deter- 
mined. 

Lord  Meadowbank. — The  consequence  of  the  petitioner's  doctrine  is  this,  that  the  party 
in  possession  may  be  turned  out  of  possession  while  the  right  of  the  challenger  is  under 
dispute.  This  was  pointed  out  at  the  advising,  and  has  not  been  obviated.  It  is  true, 
as  pleaded,  that  a  service  was  not  necessary  to  have  given  Adam  Hunter  a  title  to  insist 
in  the  action.  The  right  of  apparency  would  have  been  sufficient  But  then  Lady 
Forbes  could  have  objected  to  his  condescendence  of  propinquity,  and  had  the  matter 
tried  as  a  preliminary  question,  by  way  of  exception.  His  service,  which,  at  best,  is  but 
a  decree  in  equity  proceeding  upon  ex  parte  evidence,  does  not  alter  the  situation  of 
parties. 

The  petition  was  refused  without  answers. 

[Cf.  Rutherford  v.  Nisbet's  Trustees,  9  S.  6,  7.] 


No.  198.  F.C.  N.S.  IL  737.     8  July  1812.     2nd  Div.— Lord  Polkemmet 

Charles  Ferrieb,  Trustee  on  the  Sequestrated  Estate  of  James  Ronald, 

Pursuer. — Clerk,  0.  J.  Bell,  et  Cranstoim, 

Mabgarbt  Pknnycuick  and  John  Paterson,  Defenders. — Baiiisay,  Baird,  et 

Irvine. 

Bankrupt — Ihhtbitioih — ^The  purchaser  of  an  heritable  property,  which  has  been  seques- 
trated under  the  Bankrupt  Act,  33d  Geo.  III.  is  in  safety,  and  must  pay  the  price  to 
the  trustee,  although  an  inhibition  used  by  a  creditor  of  the  bankrupt  has  not  been 
discharged. 

Charles  Ferrier  was  appointed  trustee  upon  the  sequestrated  estate  of  James  Ronald, 
brewer  in  Dalkeith;  and  in  that  capacity  he  exposed  to  sale  a  house  in  Nicolson's 
Street,  belonging  to  the  bankrupt,  which  was  purchased,  at  the  price  of  L.330,  by  John 
Patenon  for  behoof  of  Margaret  Pennycuick. 

Mr.  Ferrier  brought  an  action  for  payment  of  the  price,  which  was  retained  on  the 
ground  that  all  incumbrances  were  not  cleared. 

From  the  records  it  appeared   that  inhibition  had  been  used  by  James  Connel, 
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merchant  in  Leith,  against  the  bankrupt  for  the  anm  of  L.132,  and  recorded  13& 
December  1806. 

Prior  to  this  inhibition,  Mr.  John  Stein  had  become  cautioner  for  John  Ronald  in  a 
cash-accounti  which  was  all  drawn  out;  and,  in  March  1807,  an  heritable  bond  wu 
granted  in  security  to  Stein  for  L.350,  upon  which  infeftment  was  immediately  taken, 
and  duly  recorded. 

The  sequestration  was  awarded  in  November  following. 

Mr.  Ferrier  acknowledged  that  it  was  necessary  for  him  to  clear  off  the  heritable 
bond ;  and,  in  the  course  of  the  proceedings,  produced  a  renunciation  and  dischaige  by 
Mr.  Stein.  He  alleged  that  the  inhibition  created  no  incumbrance  on  the  subject;  or 
at  least  that  it  was  of  such  a  nature  as  to  be  cleared  off  by  the  sequestration;  and  thit 
the  purchaser  was  therefore  in  safety,  and  bound  to  pay. 

[738]  The  clauses  of  the  Bankrupt  Act  (33d  Geo.  III.)  which  bear  upon  the  questioii 
are  the  following :  The  24th  section  of  the  statute  declares  the  transfer  or  adjudication 
contained  in  the  sequestration  to  have  the  effect  of  an  adjudication,  as  at  the  date  of  the 
first  deliverance,  in  the  person  of  the  trustee  for  behoof  of  all  the  creditors,  and  that 
**  the  said  disposition,  adjudication,  or  transfer,  shall  not  be  reducible  upon  any  ground 
of  law,  nor  struck  at  by  any  prior  inhibition,  saving  always  the  effect  which  soch 
inhibition  may  be  entitled  to  against  contractions  of  debt  by  the  bankrupt  posterior  to 
the  inhibitioD." 

By  section  29th  it  is  enacted,  **  That  the  whole  estate  and  effects,  of  whatever  kind, 
belonging  to  the  bankrupt  at  the  period  of  the  sequestration,  or  the  produce  thereof 
after  paying  all  charges,  shall  be  a  fund  of  division  among  those  who  are  his  crediton 
prior  to  the  date  of  the  first  deliverance  aforesaid,  and  none  else ;  regard  being  htd  to 
preferences  obtained  by  securities,  or  by  diligence  before  the  said  deliverance,  and  not 
expressly  set  aside  by  this  Act" 

By  the  33d  section  it  is  provided,  that  if  any  part  of  the  sequestrated  estate  consiflts 
of  heritable  property,  it  shall  be  optional  to  a  majority  of  the  creditors  to  detennine 
whether  the  trustee  shall  sell  the  same  by  a  judicial  sale  before  the  Court  of  Session,  or 
by  a  voluntary  public  sale ;  and  if  the  latter  mode  is  adopted,  it  is  declared  that  snch 
sale  ''shall  be  valid  and  effectual  with  and  under  the  burthen  of  all  real  secoritieB, 
or  other  liens  upon  the  estate,  in  so  far  as  the  same  are  preferable  to  the  disposition  or 
decree  vesting  the  estate  in  the  trustee ;  but  which  burthen  shall  go  no  farther  than  to 
the  extent  of  the  price ;  and  the  purchaser  shall  have  no  concern  with  the  applicatun 
of  the  price  after  satisfaction  of  the  preferable  securities  aforesaid ;  and  in  the  event  of 
the  estate  being  sold  by  judicial  sale,  the  balance  of  the  price,  if  there  be  any,  after 
satisfying  the  preferable  securities  aforesaid,  shall  be  paid  into  the  hands  of  the  trustee, 
as  a  part  of  the  fund  of  division  to  be  made  by  him  among  the  creditors  in  general ;  the 
purchaser  being  always  entitled,  upon  making  full  payment  of  the  price,  whether  the 
lands  have  been  sold  in  the  one  way  or  in  the  other,  to  a  discharge  from  the  tmetee, 
which  shall  have  the  effect  completely  to  disencumber  the  subject  acquired.  And 
further,  the  creditors  shall  be  entitled  to  draw  their  shares  of  the  price,  in  virtue  of  the 
disposition  and  adjudication  before  mentioned,  without  the  necessity  of  any  other 
adjudication ;  and  no  other  adjudication,  led  or  made  effectual  after  the  date  of  the  first 
deliverance  aforesaid,  shall  have  any  effect  in  competition  with  the  right  of  the  creditors 
under  the  sequestration." 

In  an  after  clause,  section  36th,  it  is  enacted,  in  relation  to  the  schemes  of  divisioD, 
that  ''in  making  up  the  said  schemes  of  division,  all  debts  claimed  on,  which  are 
entitled  to  a  preference  by  the  law  of  Scotland,  not  altered  by  this  Act^  shall  be  preferred 
accordingly." 

The  cause  depended  before  Lord  Polkemmet,  Ordinary,  who  reported  it  on  informa- 
tions to  the  Court.  The  following  interlocutor  was  at  first  pronounced  (21st  November 
1811)  by  the  smallest  possible  majority:  "The  Lords  find  that  the  defenders  are  not 
bound  to  pay  the  price  libelled  [739]  in  hoc  statu,  and  remit  to  Lord  Craigie,  Ordinaiy, 
to  proceed  accordingly." 

The  pursuer  reclaimed,  and  pleaded, — 

1.  Inhibition  is  not  a  real  diligence,  and  creates  no  jus  in  re  like  an  abjudication 
followed  by  infeftment  It  neither  attaches  nor  operates  any  transfer,  but  merely 
prohibits  the  debtor  from  disposing  of  his  heritable  property,  or  contractiiig  sabaeqaoDt 
debts,  whereby  it  may  be  evicted  to  the  prejudice  of  the  inhibitor.     This  is  evident 
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bom  the  stile  of  the  letters  (Stair,  b.  iv.  tit.  5,  s.  4,  p.  761),  as  well  as  from  the 
reported  cases.  —  Creditors  of  Nicholson  of  Cockburnspath,  15th  February  1698, 
Cidrympley  122. — Mor.  p.  6963;  and  Garlyle  against  Mathison's  creditors. — Kilk.  v. 
Inhib.  No.  1,  p.  285. 

An  inhibitor  who  does  not  adjudge  may  be  entirely  cut  out,  as  happens  where 
adjudgers  for  prior  debts  exhaust  the  whole  of  the  heritable  subject. — Creditors  of 
Cockbnmspath.  In  a  judicial  sale,  the  purchaser  is  secured  dbsolviely  against  all  the 
creditora  of  the  bankrupt.  A  creditor  inhibitor  who  has  no  real  right  in  the  subject 
cannot  prevent  the  sale ;  and  if  he  appears  in  it,  he  homologates  it,  and  draws  in  the 
tanking ;  if  he  does  not  appear,  his  debt  is  cut  off  by  the  decree  of  certification. 

It  is  doing  no  injustice  to  such  a  creditor  to  hold  that  his  debt  and  security  are  not 
of  that  independent  and  distinct  nature  which  entitles  him  to  be  settled  with  separately. 
His  interest  is  abundantly  provided  for  by  the  declaration  in  the  statute,  that  the 
adjudicatioD  of  the  trustee  is  for  his  behoof ;  and  that  whatever  preference  he  may  have 
acquired,  must  be  made  effectual  in  the  division  of  the  price. 

This  was  certainly  intended  by  the  Bankrupt  Act ;  and  if  the  law  be  otherwise,  the 
business  of  a  ranking  will  become  endless,  because  it  is  in  many  cases  impossible  to 
settle  a  priare  what  is  to  be  the  effect  of  a  number  of  inhibitions.  That  diligence  is 
the  loosest  and  most  unchecked  of  any,  and  may  be  used  effectually  even  the  very  day 
before  the  sequestration  by  every  personal  creditor  who  can  rear  up  any  thing  like  a 
colourable  daim,  however  illiquid.  Were  every  such  creditor  or  claimant  to  be  settled 
with  separately,  as  holding  an  independent  preferable  security,  it  would  be  better  that 
the  law  of  sequestration  should  not  be  extended  to  heritable  property. 

2.  But  the  most  material  inquiry  is,  how  the  matter  has  actually  been  regulated  by 
the  existing  statute. 

The  24th  section  contains  the  ruling  clause,  which  specifies  the  nature  of  the 
interest  vested  in  the  trustee  by  the  Act  of  Sequestration.  It  is  declared  that  the 
adjudication  or  transfer  shall  not  be  "struck  at  by  any  prior  inhibition.''  It  must 
therefore  be  kept  in  view  that  his  right  cannot  be  affected  by  any  inhibition  at  the 
instance  of  any  creditor  of  the  bankrupts. 

There  is  a  salvo  annexed  in  these  words :  "  Saving  always  the  effect  which  such 
inhibition  may  be  entitled  to  against  contractions  of  debt  by  the  bankrupt  posterior  to 
the  inhibition."  But  this  is  not  intended  [740]  to  limit  the  right  of  the  trustee,  or 
affect  the  conveyance  to  him,  but  to  preserve  to  the  creditor  inhibitor,  in  a  question 
with  other  creditors,  any  preference  he  may  have  acquired  by  his  diligence.  It  is 
merely  putting  an  inhibition  on  the  same  footing  with  other  effectual  prohibitory 
diligence;  for  example,  arrestment,  used  60  days  before  the  bankruptcy,  which  does 
not  hinder  the  trustee  from  recovering  the  moveable  or  debt  unfettered  out  of  the  hands 
of  the  arrestee,  although  the  effect  of  the  diligence  is  reserved  in  the  ranking.  Had 
there  been  any  doubt  of  this  interpretation,  it  would  have  been  removed  by  the  words 
of  the  former  Bankrupt  Act  (23d  Geo.  III.)  in  the  parallel  clause,  the  provisions  of 
which  were  certainly  not  intended  to  be  altered.  It  is  in  these  terms :  '^  And  the  said 
disposition  or  acyudication  shall  not  be  reducible  upon  any  of  the  statutes  concerning 
banknipts,  nor  struck  at  by  any  inhibition,  or  other  legal  interpellation;  saving 
however,  in  the  ranking  upon  the  price,  any  other  effect  which  such  inhibition  or 
interpellation  may  have  with  regard  to  contractions  of  the  debtor  posterior  to  the  date 
thereof." 

The  33d  section  of  the  present  statute  is  next  to  be  considered,  which  declares  the 
sale  made  by  the  trustee  to  be  valid  and  effectual,  "with  and  under  the  burden  of  all 
real  securities,  and  other  liens  upon  the  estate.''  On  this  expression  the  argument  of 
the  defenders  is  founded,  who  contend  that  an  inhibition  is  a  lien^  under  the  burden  of 
which  the  estate  is  sold ;  and  which  must  be  discharged  before  they  are  in  safety  to 
pay.  Bat,  without  discussing  the  question,  whether  inhibitions  are  meant  to  be 
included  under  the  description  of  "  other  liens,''  it  is  enough  to  observe,  that  the  clause 
is  qualified  by  a  most  important  addition,  viz.  "  in  so  far  as  the  same  are  preferable  to 
die  disposition  or  decree  vesting  the  said  estate  in  the  trustee." 

It  has  already  been  shewn  that  an  inhibition  used  by  any  of  the  bankrupt's  creditors 
is  not  preferable  to  the  adjudication  of  the  trustee ;  it  being  expressly  declared  that  the 
conveyance  or  transfer  to  him  should  not  be  struck  at  by  any  such  inhibition.  The 
clause  only  relates  to  liens  which  may  exist  in  favour  of  the  bankrupt's  authors,  or  their 
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creditors.  There  could  be  no  need  for  preserving  to  any  creditor  of  die  bankrupt  the 
effect  of  a  prohibitory  diligence  (except  in  the  ranking)  against  an  aUenation,  when 
that  alienation  takes  place  vi  stahUiy  for  the  benefit  of  the  inhibitor  as  well  as  all  othen 
concerned. 

The  interpretation  now  contended  for  is  necessary  to  make  a  subsequent  daose  of 
the  statute  capable  of  being  understood  or  applied  to  the  case.  This  clause  is  in  the 
33d  section,  which  provides  that  the  purchaser  shall  be  entitled,  ^'upon  making  fall 
payment  of  the  price,  whether  the  lands  have  been  sold  in  the  one  way  or  the  otheiv 
(viz.  by  voluntary  or  judicial  sale)  to  a  discharge  from  the  trustee^  which  shall  haoe  the 
effect  completely  to  disencumber  the  subject  acquired" 

Answered, — 

1.  The  legislature  might  have  vested  the  whole  heritable  estate  of  a  bankrupt  on  his 
sequestration,  in  the  hands  of  the  trustee,  leaving  the  [741]  real  creditors  to  draw  thnr 
debts  from  him ;  but  that  has  not  been  done.  The  sequestration  is  declared  to  have  the 
effect  of  a  joint  a(y udication  for  all  the  creditors ;  and  their  representative,  the  trastee^ 
is  placed  in  a  situation  neither  better  nor  worse  than  they  would  have  been  in  by  usiiig 
such  a  measure.  It  is  said  in  the  statute  that,  in  virtue  of  this  adjudication,  he  mij 
rank  upon  the  estate  for  the  whole  debts. 

The  trustee,  being  just  in  the  situation  of  a  common  creditor  adjudger,  can  give  no 
better  right  to  any  person  acquiring  from  him  than  he  enjoys  himself.  If  any  siogle 
creditor  has  acquir^  a  preference,  by  his  diligence,  to  an  ordinary  adjudger,  which  an 
inhibitor  for  prior  debts  has  clearly  done,  he  has  also  acquired  a  preference  over  the 
trustee.  Accordingly,  the  right  of  a  person  acquiring  from  the  trustee,  is  only  under  the 
burthen  of  all  real  securities  or  other  liens  upon  the  estate,  in  so  far  as  the  same  are 
preferable  to  the  disposition  or  decree  vesting  the  said  estate  in  the  trustee." 

The  defenders  do  not  contend  that  an  inhibition  gives  a  real  right  in  the  estate,  hot 
it  is  clearly  included  under  the  description  of  other  liens.  And  in  the  subsequent  paiti 
of  the  clause,  when  such  securities  are  again  generally  mentioned,  they  are  correctlj 
described,  not  as  real,  but  as  preferable  securities. 

The  purchaser  is  expressly  authorised  to  attend  to  the  application  of  the  price  ontQ 
the  preferable  securities  are  satisfied.  It  is  only  when  that  has  been  done,  and  in 
relation  to  the  balance,  that  the  trustee  is  entitled  to  demand  the  price^  and  dischaige 
the  purchaser. 

2.  The  right  of  a  real  creditor  being  altogether  untouched  by  the  sequestratioD,  to 
extricate  matters  it  is  necessary  that  the  right  of  an  inhibitor  should  be  left  in  the  eame 
situation. 

An  inhibition  is  of  no  avail  when  nothing  has  been  done  in  contempt  of  it ;  when 
no  subsequent  debt  has  been  contracted,  or  heritable  security  acquired.  But  when  a 
subsequent  real  right  has  been  granted  or  acquired,  it  becomes  a  most  important 
diligence.  An  infeftment  on  an  heritable  bond,  or  on  an  adjudication  led  a  year  before 
the  sequestration,  are  both  clearly  preferable  to  the  right  of  the  trustee ;  and  without  his 
intervention  the  owner  of  any  such  right  may,  and  ordinarily  does,  make  it  effectoaL 
Yet  a  prior  inhibitor,  who  may  not  be  able  to  affect  the  estate  directly,  because  he 
possesses  no  real  right,  has  a  security  or  lien  which  qualifies  the  real  rights  and  entitles 
him  to  draw  back  from  the  owner  of  it  what  would  have  been  got  had  that  real  right 
not  been  in  the  field.  If  then  the  owner  of  a  real  right  chuses  to  make  it  effectoal, 
independent  of  the  trustee,  the  inhibitor  must  be  entitled  to  use  alsoj  independent  of 
the  trustee,  his  right  of  drawing  back  from  the  real  creditor. 

The  pursuer  pleads  that,  by  such  a  mode  of  procedure,  the  business  of  a  ranking 
would  be  rendered  more  difficult ;  but  when  the  amount  of  the  price  is  once  ascertained 
by  a  sale,  it  is  surely  as  e^sy  to  make  a  scheme  of  division  ex  hypothetic  as  whan  the 
trustee  has  the  money  deposited  in  a  bank. 

Lord  Meadowbarlk. — I  have  great  doubts  of  the  interlocutor  which  has  been  pro- 
nounced ;  and  those  doubts  have  not  been  removed  by  the  [742]  able  pleading  which 
has  been  given  us  in  the  answers.  A  fact  now  appears  which  is  fatal  to  the  whole 
reasoning  contained  in  them.  Mr.  Ferrier  has  obtained  a  discharge  and  renunciation  of 
the  heritable  security;  on  the  effect  of  which  the  whole  force  of  the  respondent's 
argument  was  rested.  The  inhibitor  was  to  draw  back  from  the  heritable  creditor  what 
was  received  by  him  in  prejudice  of  the  inhibition.  But  the  real  right  is  now  com- 
pletely extinguished  and  annihilated  ]  and  neither  the  purchaser  nor  the  inhibitor  baa 
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any  thing  to  do  with  it.  If  the  trustee  has  given  effecti  to  this  right  to  the  prejadioe  of 
the  inhibitor,  he  will  have  recourse  against  the  trustee  and  the  funds  in  his  hands. 
But  the  inhibitor  has  no  means  whatever  of  laying  hold  of  the  subject  itself. 

The  policy  of  the  statute  seems  to  be,  that  real  creditors  in  possession  should  not  be 
deprived  of  possession ;  as  doing  that  would  probably  have  been  thought  too  strong  a 
measure.  Their  case  was  therefore  made  an  exception  from  the  general  provisions. 
But  to  allow  a  double  ranking  would  have  been  a  most  inexpedient  measure — to  allow 
an  heritable  creditor  to  rank,  and  then  a  set  of  inhibitors  to  draw  back  from  him.  I 
see  no  expediency  in  excepting  any  such  case  from  the  general  measures ;  and  if  I  can 
understand  the  statute  at  all,  the  exception  in  it  does  not  apply  to  the  present  case.  It 
excepto  only  the  securities  that  are  preferable  to  the  adjudication  or  disposition  to  the 
trustee.  Now,  consider  that  the  heriteble  bond  is  out  of  the  question,  and  that  there 
was  no  jus  qucesitum  in  the  inhibitors  to  entitle  them  to  complain  of  its  discharge.  The 
heriteble  security  being  out  of  the  question,  cut  down  and  annihilated,  what  has  the 
Gceditor  inhibitor  to  do  1  He  has  nothing  but  his  personal  prohibition,  which  forms  no  lien 
at  all.  He  has  to  be  sure  the  general  adjudication  of  the  trustee  for  behoof  of  all  the 
creditors ;  but  making  use  of  that,  he  must  claim  through  the  trustee,  and  never  can  be 
allowed  to  argue  that  he  is  in  a  better  situation  than  the  trustee.  His  whole  title 
depends  upon  the  adjudication  for  the  general  behoof ;  without  it  he  could  not  recover 
one  &rthing ;  and  under  it  he  may  claim  any  preference  that  his  inhibition  may  have 
seemed. 

Had  there  been  an  action  of  ranking  and  sale,  at  the  instence  of  an  heriteble 
creditor,  going  on  at  the  same  time  with  the  sequestration,  the  inhibitor  might  have 
been  entitled  to  say  to  the  heriteble  creditor.  You  must  aid  me  with  your  adjudication ; 
but  here  there  is  no  such  thing.  The  heriteble  creditor  has  renounced,  and  the  only 
way  the  inhibitor  can  draw  at  all,  is  through  the  trustee.  That  being  the  case,  there 
are  no  termini  habiies  for  him  to  pursue  separate  measures,  or  disturb  the  purchaser,  who 
KB  in  perfect  safety  to  discharge  his  obligation  by  paying  the  price. 

Lord  Oraigie, — I  am  for  adhering  to  the  interlocutor,  although  I  have  considerable 
doubt  upon  the  case.  I  am  not  certain  if  I  have  been  able  to  follow  the  reasoning  of 
Lord  Meadowbank,  because  I  think  the  fact  steted  by  him,  that  the  heriteble  creditor 
has  been  paid  off  from  the  funds  from  which  the  inhibitor  should  draw  his  share,  rather 
leads  to  a  conclusion  different  from  that  which  he  has  drawn. 

I  understand  the  trustee  is  not  liable  to  make  good  the  loss  to  the  inhibitor,  if  he 
has  paid  off  the  heriteble  creditor  bona  fide;  and  I  do  not  see  how  relief  or  repayment 
can  be  got  from  him. 

[!14S]  It  appears  to  me  that  the  stetute  saves  the  effect  of  the  inhibition  against  all 
contractions  of  debt  posterior  to  ito  date.  And  when  a  posterior  heriteble  bond  has 
been  granted,  I  conceive  the  purchaser  is  not  in  safety  to  pay  till  the  inhibition  is 
discharged. 

Lord  QtUies. — I  concur  in  the  opinion  first  delivered.  The  question  is.  Whether 
the  tmstee  can  give  a  good  title  or  not  %  And  that  just  depends  upon  his  having  a 
good  title  in  himself.  His  title  is  the  decree  of  this  Court  under  the  Bankrupt  Act, 
adjudging  the  estote  to  him,  under  the  express  declaration  that  it  shall  not  be  struck  at 
by  any  prior  inhibition  of  a  creditor  of  the  bankrupte.  There  is  no  doubt  a  saving 
dauae  added,  but  that  has  relation  only  to  the  effect  of  the  inhibition  in  the  ranking  on 
the  price.  According  to  the  respondent's  argument,  the  stetute  must  be  held  to  have 
first  enacted  that  the  adjudication  to  the  trustee  shall  not  be  struck  at  by  a  prior 
inhibition,  and  afterwards  that  it  shall  be  struck  at,  which  is  nonsense.  Preferable 
secorities  to  the  adjudication  to  the  trustee  are  expected  from  the  sequestration ;  but 
are  we  to  hold  inhibitions  preferable  after  it  has  been  expressly  declared  they  are  not? 
We  cannot  hold  that  the  stetute  has  enacted  complete  contradictions. 

Lord  Justiee-ClerJc — When  the  case  was  last  before  us,  I  gave  my  opinion  in  favour 
of  the  interlocutor ;  but,  on  reviewing  the  question,  I  have  come  to  alter  that  opinion ; 
and  I  now  think  the  interlocutor  is  wrong. 

If  I  thought  there  was  any  thing  in  the  Act  which  went  to  interfere  with  the 
general  right  of  a  creditor  inhibitor  at  common  law,  I  would  hesitete  extremely  before  I 
gave  effect  to  such  a  doctrine.  But  inhibition  is  merely  a  prohibitory  diligence.  The 
estate  is  adjudged  to  the  trustee ;  but  that  adjudication  is  one  of  which  all  the  creditors 
may  avail  themselves.     It  is  very  true  that  all  real  securities  and  other  liens  are  reserved 
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by  ihe  33d  section  of  the  statute ;  but  in  reading  it  you  must  not  stop  at  these  words, 
but  go  on  to  the  next  clause,  which  declares  that  this  is  only  in  so  ^  as  they  are 
preferable  to  the  adjudication  to  the  trustee.  I  am  quite  clear  that  the  right  of  an 
inhibiting  creditor  of  the  bankrupt,  who  has  not  followed  up  his  diligence  by  a  prior 
adjudication,  is  not  preferable  to  the  trustee,  and  that  the  Act  of  Parliament  ne?er 
meant  to  save  any  such  right.  If  his  right  is  secured  to  him  in  the  ranking,  he  gains 
every  advantage  to  which  he  is  entitled. 

There  is  another  clause  in  the  statute,  which  declares  that  a  discharge  by  the  trustee 
shall  have  the  effect  of  completely  disencumbering  the  subject ;  and  I  have  no  doubt 
that  this  was  meant  to  be  applicable  to  such  a  prohibitory  diligence  as  the  present 
The  purchaser  is  therefore  in  perfect  safety,  and  must  pay  the  price. 

Lord  Meadotobank. — Mr.  Stein  has  not  yet  been  paid.  He  has  only  discharged  his 
heritable  security  to  disencumber  the  subject.  He  has  renounced  his  right  to  bring  t 
separate  judicial  sale. 

[744]  As  an  inhibitor  is  not  to  be  prejudiced  by  posterior  contractions,  or  heritable 
securities,  so  it  is  quite  fixed  that  be  is  not  to  be  benefited  by  them.  A  creditor 
inhibitor  can  never  be  placed  in  a  better  situation  than  if  the  heritable  right  had  not 
been  in  the  field.  That  point  was  settled  in  the  case  of  Langton  {Mor.  p.  2877  and 
6995),  which,  together  with  the  case  of  Cockburnspath,  ought  to  be  studied,  as  contaio- 
iog  nearly  the  whole  law  of  Scotland  on  the  doctrine  of  ranking.  The  inhibitor, 
therefore,  in  this  case  cannot  have  a  stronger  or  better  right  than  if  Mr.  Stein's  heritable 
bond  never  had  been  granted.  The  only  way  in  which  an  inhibitor  can  be  benefited 
by  a  posterior  heritable  security  is,  when  the  debtor  is  divested  in  consequence  of  that 
security,  because  his  diligence  will  then  have  effect  in  ranking  on  the  price.  Bat  an 
inhibitor  can  have  no  claim  against  a  posterior  heritable  creditor  to  prevent  him 
renounciug  his  security.  Supposing,  then,  as  in  the  present  case,  such  a  secaiity 
renounced,  and  a  sequestration  depending,  what  can  the  inhibitor  dol  He  can  do 
nothing  but  claim  in  and  through  the  adjudication  of  the  trustee.  His  resoarce^ 
according  to  Lord  Craigie's  argument,  would  be  another  adjudication  subsequent  to  that 
of  the  trustee.  But,  with  great  deference,  a  second  adjudication  would  be  incompetent^ 
because  the  inhibitor  has  already  got  an  adjudication  in  the  person  of  the  trustee.  Oi^ 
if  the  inhibitor  did  adjudge,  he  would  just  have  to  pay  the  clerks  of  courts  and  the 
proceeding  would  be  nugatory. 

The  Lords  altered  the  interlocutor,  and  decerned  against  the  defenders. 

The  cause  was  again  brought  under  consideration  by  a  petition  followed  with 
answers,  in  which  it  was  said,  that  the  trustee  had  refused  to  rank  Mr.  Connell  for  his 
claim,  and  that  he  had  given  in  no  complaint  within  the  time  limited  by  the  statute. 

Lord  Graigie, — I  did  not  concur  in  the  interlocutor  that  was  last  pronounced;  and 
the  more  I  reflect  upon  it,  the  more  I  think  it  wrong.  I  think  it  is  exceptionable  in  so 
far  as  it  sets  aside  the  inhibition,  without  giving  the  inhibitor  an  opportunity  of  being 
heard.  The  sequestration  was  awarded  in  1807 ;  and  it  ought  long  ago  to  have  been 
settled  whether  the  inhibitor  was  to  draw  any  thing  or  not 

At  common  law  an  inhibition  strikes  against  all  conveyances ;  and  when  a  sale  tabs 
place,  the  inhibitor  is  entitled  to  a  preference  over  all  debts  contracted  posterior  to  hii 
inhibition,  and  draws  the  first ;  because  he  alone  is  entitled  to  challenge  and  reduoe  the 
sale.  That  point  was  decided  in  the  case  of  Poyntzfield  in  1777  ;^  and  I  think  thst 
case  must  have  been  in  the  view  of  the  Judge  who  had  the  greatest  share  in  framing 
the  Bankrupt  Act  of  1792. 

A  good  deal  of  argument  has  been  used  to  shew  that  an  inhibition  is  not  a  lien  or 
preferable  security  reserved  by  the  statute.  I  apprehend  that  the  legislature  meant  to 
include  every  thing  that  either  directly  or  indirectly  affected  the  lands.  An  inhibition 
will  strike  against  an  he-  [745]  -ritable  bond,  and  be  preferable  to  it ;  and  can  it  be 
said  than  an  heritable  bond  is  a  lien  or  preferable  security,  and  that  an  inhibition  is 
not) 

It  has  been  further  said,  that,  under  a  clause  in  the  statute,  the  discharge  by  the 
trustee  disencumbers  the  lands;  but  that  clause  must  be  taken  along  with  the  others; 
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and  it  is  only  after  satiafying  the  preferable  eecuritiea,  including  inhibitions,  that  it  can 
haye  such  an  effect 

On  the  whole,  I  think  that  it  was  not  intended  by  the  Sequestration  Act  to  alter 
altogether  the  nature  of  an  inhibition  in  the  short-hand  mode  now  contended  for,  and 
that  the  words  are  by  no  means  sufficiently  express  to  have  that  effect.  If  it  was 
meant  so  to  do,  it  should  have  been  expressly  declared  that  the  inhibitor  was 
not  to  draw  unless  he  claimed  in  the  ranking.  It  appears  to  me  that  the  purchaser 
is  well  entitled  to  withhold  payment  till  the  inhibition  is  removed  in  one  way  or 
other. 

Lord  MeadowbanL — I  feel  awkward  in  delivering  an  opinion  in  the  same  terms 
with  my  former  one,  which  I  do  not  see  reason  in  any  way  to  alter ;  and  I  cannot  help 
thinkii^  it  contains  a  complete  answer  to  the  observations  of  my  brother  Lord  Craigie. 
It  would  be  of  most  deplorable  consequence  to  the  management  of  bankrupt  estates,  if 
his  doctrine  were  good,  that  an  inhibiting  creditor  need  not  rank ;  and  that,  for  the 
qpace  of  forty  years,  an  inhibition  must  remain  effectual  to  embarrass  the  title  of  the 
purchaser  of  a  sequestrated  estate, — that  it  shall  remain  clearly  and  distinctly  effectual, 
because  the  statute  has  not  cut  it  down  expressly.  I  apprehend  that  it  has  cut  it  down 
in  the  clearest  manner.  There  is  only  one  way  in  which  an  inhibition  can  operate. 
I  agree  that  it  is  a  nexus,  and  comprehended  under  the  word  lien  ;  and  that  it  was  in 
the  contemplation  of  the  drawer  of  the  statute  I  have  no  doubt.  But  how  does  the 
inhibiting  creditor  render  it  effectual  %  Must  he  not  adjudge  %  That  is  the  only  mode 
by  which  he  can  proceed.  Now,  if  this  statute  has  divested  the  debtor  of  the  property, 
and  if  it  has  declared  that  the  discharge  of  the  trustee  shall  be  a  complete  security  to 
the  purchaser, — if  it  has  likewise  declared  that  the  sequestrating  adjadication  is 
preferable  to  all  subsequent  ones,-- does  it  not  follow  of  necessity  that  the  creditor 
inhibitor  cannot  operate  on  the  estate  against  which  the  inhibition  strikes  but  by  means 
of  the  sequestrating  adjudication  1  He  has  no  other  means  of  doing  it.  I  should  be 
glad  to  learn  in  what  way  he  could  do  it.  He  may  lead  a  new  adjudication,  but  the 
sequestrating  one  will  be  preferable.  The  statute  in  the  strongest  terms  secures  the 
purchaser.  It  reserves  the  effect  of  the  inhibition.  But  in  what  way  ?  It  is  only  in 
the  distribution  of  the  funds.  It  gives  the  option  to  the  majority  of  the  creditors 
absolutely  and  uncontroulably  to  proceed  either  by  voluntary  or  by  judicial  sale.  There 
is  no  power  given  to  any  one  creditor  to  controvert  the  general  measure.  The  inhibitor 
cannot  say  he  prefers  separate  measures.  He  is  subjected  to  the  authority  of  the 
majority  of  the  creditors,  and  to  the  usual  course  of  proceeding.  The  statute  appears 
to  me  just  as  clear  as  words  can  make  it.  It  is  declared,  in  section  24,  that  the 
abjudication  to  the  trustee  '*  shall  not  be  redeemable  on  any  ground  of  law,  nor  siruek 
at  by  any  prior  inhibition^  As  the  acquisition  of  the  bankrupt's  estate  by  the  trustee 
is  not  struck  at  by  [746]  any  prior  inhibition,  it  is  in  the  same  way  declared,  in  section 
33,  that  no  other  o/djtidicaiion,  led  or  made  effectual  after  the  date  of  the  first  delit^erance, 
shall  have  any  effect  in  competition  with  it. 

It  is  plain,  therefore,  that  the  adjudication  of  the  trustee  is  a  preferable  one ;  and  if 
the  inhibition  is  to  operate  at  all,  it  must  be  through  the  sequestrating  adjudication. 

The  only  question,  then,  which  is  left  to  be  determined  is,  whether  the  defenders 
have  a  right  to  retain  the  price.  It  is  contended  that  they  have,  under  certain  words  of 
the  Act^  saving  the  effect  of  the  inhibition,  which  is  still  to  be  made  effectual  in  securing 
a  preference  by  preventing  alienations.  But  that  seems  to  me  inconceivable ;  because, 
by  the  Act,  it  is  declared  that  the  purchasers  shall  have  no  concern  with  the  application 
of  the  price.  In  a  former  part  of  the  statute  it  is  declared,  that  the  burden  of  the 
securities  shall  go  no  farther  than  to  the  extent  of  the  price ;  and,  being  so  limited,  the 
creditor  inhibitor  cannot  quarrel  the  sale.  All  that  he  can  operate  upon  is  the  price  ; 
and  how  is  he  to  get  at  it  ?  Is  there  any  power  of  retention  given  to  the  purchaser  1 
No.  Is  he  entitled  to  bring  a  multiplepoinding  ?  Ko.  The  only  thing  he  has  to  do  is 
to  go  and  pay  to  the  trustee,  who  is  entitled  to  give  him  a  complete  discharge.  The 
securities  are  to  be  satisfied  by  the  machine  contrived  to  wind  up  the  affairs  of  the 
bankrupt.  The  defenders  contend  for  an  incongruity.  They  will  not  pay  till  the  lien 
is  cleared  of^  while  the  fund  to  pay  it  just  arises  horn  the  price ;  and  it  cannot  be  cleared 
while  they  retain. 

The  drawer  of  the  statute  seems  to  have  been  anxious  that  every  thing  should  have 
been  done  openly ;  and  the  purchaser  is  entitled,  if  he  chuses,  to  look  after  the  trustee, 
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and  take  care,  like  any  other  creditor,  that  he  does  not  pay  away  the  money  wrongfully ; 
but  although  the  purchaser  neglects  so  to  do,  his  security  is  most  amply  provided  for. 
There  are  no  means  by  which  the  price  can  be  recovered,  except  in  the  mode  pointed 
out  by  the  statute.  The  inhibitor  clearly  cannot  recover  it.  It  must  be  paid  to  the 
trustee,  as  a  most  necessary  part  of  the  provisions  for  winding  up  the  affiuis  of  the 
bankrupt. 

There  is  no  greater  risk  to  those  holding  preferable  securities  by  this  mode  of  pro- 
cedure, and  the  money  is  not  less  safe  than  in  the  ordinary  process  at  common  law,  bj 
which  the  property  of  a  debtor  is  brought  to  sale. 

Lord  Olerdee. — I  am  sorry  to  be  obliged  to  go  into  the  question  of  law ;  hot  it 
appears  necessary  to  do  so;  and  I  must  say  that  I  lean  very  much  to  the  opinion 
delivered  by  Lord  Craigie.  I  understood  his  Lordship  to  say,  not  that  he  was  inclined 
to  go  against  the  provisions  of  the  statute,  but  that,  on  a  fair  interpretation,  it  wu 
favourable  to  his  view  of  the  case. 

That  inhibition  is  only  a  prohibitory  diligence,  and  that  the  inhibiting  creditor 
cannot  attach  the  estate  in  virtue  of  that  diligence,  is  aU  very  true.  But  still  he  has  a 
security  sui  generis  ;  and  a  very  effectual  security  it  is.  As  long  as  the  debtor  keeps  the 
estate,  his  inhibitor  does  not  get  his  money ;  but  when  the  estate  is  sold,  he  gets  his 
money  the  first,  because  the  buyer  insists  that  the  incumbrance  shall  be  purged.  I  do 
not  think  the  legislature  meant  to  put  the  inhibitor  in  a  worse  situation  than  fo^ 
[747]  -merly.  I  see  no  reason  to  suppose  so  from  the  enactments  of  the  statute ;  nor  do 
I  see  any  cause  for  doing  so  from  the  nature  of  the  thing.  If  the  inhibition  proceeds 
on  a  debt  liquid  and  unchallenged,  it  is  just  as  easy  to  be  settled  or  paid  off  as  an 
heritable  bond ;  and  I  think,  by  the  statute,  that  all  the  different  preferable  securities 
were  meant  to  be  left  as  they  were  before  the  passing  of  the  Act.  With  this  conoepticMi 
of  what  is  reasonable,  and  of  what  was  meant  by  the  statute,  the  words  of  it  seem  to 
me  to  concur  very  strongly.  It  declares  that  the  disposition,  adjudication,  or  transfer 
shall  not  be  reducible  upon  any  ground  of  law,  nor  struck  at  by  any  prior  inhibitioD, 
saving  always  the  effect  which  such  inhibition  may  be  entitled  to  against  contraeUom  0/ 
debt  by  the  bankrupt  posterior  to  the  inhibition. 

But  the  effect  of  an  inhibition  is  to  strike  at  every  posterior  contraction  of  debt  80 
this  is  just  declaring  that  the  a(]yudication  led  by  the  trustee  shall  not  be  struck  at  by 
any  inhibition,  except  in  so  far  as  it  is  an  adjudication  for  debts  contracted  potUrior  to 
the  inhibition.  So  I  think  that,  in  so  far  as  the  adjudication  of  the  trustee  is  for 
posterior  debts,  the  inhibition  does  affect  it  Then,  as  to  the  subsequent  clause,  the 
conveyance  to  the  purchaser  is  only  under  the  burden  of  real  securities,  and  other  liaUi 
in  so  far  as  the  same  are  preferable  to  the  adjudication  of  the  trustee.  But  if  my  iDte^ 
pretation  of  the  former  clause  is  correct,  an  inhibition  may  be  frequently  preferable  to 
the  right  of  the  trustee ;  and  there  can  be  no  doubt  that  if  there  are  any  liens  in  oor 
law,  an  inhibition  is  one  of  them.  I  cannot  conceive  but  that  it  was  meant  to  be  com- 
prehended under  this  clause  of  the  statute. 

It  is  only  after  the  preferable  securities  are  satisfied,  that  the  discbarge  of  the  trustee 
disencumbers  the  subject  acquired.  I  do  not  mean,  however,  to  say  that  the  trustee  is 
bound  to  produce  a  discharge  of  the  inhibition ;  it  may  be  only  necessary  for  him  to 
shew  that  the  inhibitor  is  entitled  to  draw  nothing. 

Lord  Bannatyne, — At  the  first  view  of  this  case,  I  leant  much  to  the  opinion  delivsnd 
by  Lords  Glenlee  and  Craigie ;  but  I  now  incline  to  think  otherwise. 

When  I  look  into  the  provisions  of  the  statute,  and  perceive  to  what  they  tend,  it 
will  not  prevent  me  from  giving  effect  to  them,  that  they  in  a  certain  degree  vaiy  the 
rights  of  the  parties,  when  it  is  reasonable  they  should  do  so. 

I  think  the  legislature  meant  to  give  the  trustee  a  complete  right  to  the  estate ;  and, 
in  empowering  him  to  sell  it)  had  in  view  to  give  him  the  immediate  command  of  the 
price  for  behoof  of  all  concerned.  The  statute  declares  that  the  sequestration  diall  be 
equivalent  to  an  adjudication  of  the  estate  in  favour  of  the  trustee,  and  be  preferaUe  to 
all  subsequent  adjudications,  and  only  affected  by  real  rights  and  other  liens,  which  an 
preferable  to  the  right  of  the  trustee. 

An  inhibition  is  a  diligence  of  a  very  singular  kind ;  it  is  not  a  real  security.  As  to 
the  word  lien,  I  am  a  good  deal  at  a  loss  what  to  make  of  it  as  I  am  not  yet  sure  if  I 
know  what  it  means.  But  whatever  it  may  be,  I  can't  apply  it  here.  An  inhibition 
gives  no  preference,  no  right  of  payment,  no  right  to  ask  it     All  that  it  gives  is  a  xi^i 
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to  JJ4IBH  draw  back  from  posterior  real  securities  on  the  estate.  Now,  when  the  trustee 
comes  to  discharge  his  duty,  let  him  draw  the  price.  When  he  does  so,  he  is  not  bound 
to  shew  any  thing  to  the  purchaser.  There  is  no  inconvenience  to  any  body  in  allowing 
the  purchaser  to  retain  the  amount  of  an  heritable  bond,  which  must  be  paid  with  the 
price,  and  as  to  the  effect  of  which  there  is  no  kind  of  doubt  But  an  inhibition  is  very 
different.  No  mortal  can  tell  what  will  be  its  effects,  till  the  whole  of  the  debts  are 
considered.  It,  therefore,  appears  to  me  to  be  most  natural  and  reasonable  to  allow  the 
purchaser  to  retain  in  the  one  case,  and  not  in  the  other.  What  harm  does  the  inhibitor 
suffer  ?  When  the  purchaser  comes  to  pay  the  price,  the  trustee  will  give  the  inhibition 
full  effect     I  am,  therefore,  clear  for  adhering. 

Lord  BoberUon. — When  this  case  was  first  before  the  Courts  I  stated  very  fully  the 
grounds  of  the  opinion  that  I  had  formed,  that  the  trustee  was  not  bound  to  purge  the 
inhibition  ;  and  the  more  I  consider  it,  the  more  I  am  confident  in  it. 

Lord  JttgHca-Glerk. — This  is  a  question  of  very  considerable  nicety,  and  I  am  not 
sorpdsed  that  your  Lordships  should  be  divided  in  opinion.  At  first  I  coincided  in  the 
opinions  of  Lords  Glenlee  and  Craigie  ;  but  I  now  think,  on  mature  consideration  of  the 
Act  of  Parliament,  that  the  last  interlocutor  is  well  founded.  It  is  not  to  be  presumed 
that  it  was  intended  by  the  Act  of  Parliament  to  subvert  the  rights  of  any  of  the 
creditors ;  and  if  I  could  think  that  such  was  to  be  the  effect  of  our  decision  in  this 
case»  I  would  think  that  we  were  wrong,  and  going  against  the  statute.  Is  the  money, 
or  is  it  not  secured  ?  The  inhibitor  will  obtain  from  the  trustee  all  manner  of  justice. 
He  will  look  into  the  debt  of  the  inhibitor ;  he  will  consider  the  subsequent  transactions 
of  the  bankrupt ;  he  will  apply  the  common  rules  of  law  to  it ;  and  so  far  from  the 
inhibitor  being  denied  payment,  it  will  be  the  duty  of  the  trustee  to  pay  him  in  the  first 
instance ;  and  if  he  has  right  to  any  thing  by  his  diligence,  he  will  get  it  If  not,  he 
will  draw  nothing.  Is  any  injustice  done  to  him  by  this  proceeding  ?  Is  he  not  just  in 
the  same  situation  that  he  would  have  been  in  at  common  law  1 

In  the  construction  to  be  put  upon  the  clauses  of  the  statute,  hia  Lordship  adhered 
to  his  former  opinion. 

Lord  Glenlee, — What  is  the  inhibitor  to  do,  if  the  trustee  runs  off  with  the  money  ? 

Lord  Meadowhank, — Just  what  any  other  creditor  would  do.  He  lies  under  no 
more  risk  than  every  person  must  do  in  lending  money,  or  recovering  payment. 

The  Court  adhered  to  the  former  interlocutor. 


APPENDIX. 


No.  L  F.C.  N.S.  IL  App.  L     20  Feb.  181L     Court  of  Justiciary. 

His  Majesty's  Advocate,  Pursuer. 

William  and  Catharine  Fobgan,  Defender. 

Legal  DQigenee. — 1.  A  poinding  proceeding  upon  a  warrant  of  Justices  of  Peace  acting 
under  the  authority  of  English  statutes,  in  excise  matters,  is  illegal,  where  the  statutes 
direct  the  monies  to  be  recovered  by  way  of  dietreee.  2.  Plough  horses  cannot  be 
poinded  in  the  labouring  season,  when  no  search  has  been  made  for  other  goods. 

An  account  of  this  case  is  contained  in  the  following  extract  from  the  Record  of  the 
Court  of  Justiciary. 

"William  Foigan,  tenant  in  Greenside,  near  Kellylaw,  in  the  parish  of  Cambee,  and 
county  of  Fife,  who,  along  with  Catharine  Forgan,  his  sister,  were  indicted  and  accused 
at  the  instance  of  his  Majesty's  Advocate,  before  the  last  Circuit  Court  held  at  Perth, 
for  the  crime  of  deforcing  officers  of  the  kw,  in  manner  mentioned  in  the  criminal  libel 
ruaed  against  them  thereanent  To  the  relevancy  of  which  indictment  Mr.  James 
Keay,  as  counsel  for  the  pannel,  objected,  1^,  That  the  Justices  of  Peace  had  no 
ai^ority  to  issue  a  warrant  for  poinding  the  efiPects  of  the  pannel,  because  poinding  is  a 
speeiee  of  diligence  unknown  in  the  law  of  England,  under  which  alone  the  justices 
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derive  their  jarisdiotion  in  matters  of  revenue.  And,  2dlj,  Even  although  they  could 
have  issued  a  warrant  for  poinding,  the  mode  in  which  that  was  attempted  to  he  earned 
into  execution  was  illegal,  inasmuch  as  it  is  declared  by  the  Act  1503,  c  98,  that  no 
of-  [2]  -ficer  shall  poind  goods  belonging  to  the  plough  in  the  time  of  labouring  the  land, 
unless  no  other  moveables  can  be  found ;  and  in  this  instance  the  libel  bears,  that  with- 
out previous  search  for  other  moveables,  the  messenger  proceeded  to  poind  two  of  liie 
panners  horses  on  the  17  th  day  of  March.  And  Lord  Meadawbank^  Judge  on  the  asid 
Circuit,  having  heard  parties'  procurators  upon  these  objections,  certified  the  cause  to 
this  Court. 

**  Parties'  procurators  having  been  heard  upon  the  relevancy  of  the  libel,  the  Gout 
pronounced  the  following  interlocutor,  Mr.  Wedderbum  (for  the  Crown)  having,  in  the 
course  of  the  debate,  admitted  that  the  two  horses  poinded  were  plough  horses. 

'^  The  Lord  Justice-Clerk  and  Lords  Commissioners  of  Justiciary,  having  considfiNd 
the  criminal  libel  raised  and  pursued  at  the  instance  of  his  Majesty's  Advocate  for  bis 
Majesty's  interest,  against  William  Forgan,  pannel,  and  Catharine  Forgan,  his  aistar, 
with  the  remit  thereof  from  the  Circuit  Court  at  Perth ;  and  having  heard  parties 
procurators  upon  the  relevancy  of  the  said  criminal  libel,  find  the  indictment  not  relevsiitk 
in  respect  the  diligence  of  poinding  was  used  in  place  of  distress ;  and  that  it  is  cbaiged 
in  the  indictment  that  the  officers  proceeded  to  poind  two  horses,  now  admitted  to  be 
plough  horses,  before  attaching  the  pannel's  other  goods ;  therefore^  dismiss  the  present 
libel,  and  the  pannel,  William  Forgan,  from  the  bar." 

No.  2.  F.C.  N.S.  IL  App.  2.    22  June  1S12.    Court  of  Justiciary. 

M'Allistkb  and  Others,  Pursuers. — Clerk  et  CoddmrTi. 
The  Pbocukator-Fisoal  of  Lanarkshire,  Defender. — Jeffrey. 

Preeess. — In  Courts  possessed  of  criminal  jurisdiction,  the  pannel  must  be  present  wbea 
sentence  is  pronounced. 

The  Procurator-Fiscal  for  the  county  of  Lanark  raised  a  libel  against  McAllister,  aod 
two  other  journeymen  calico-printers  in  Glasgow,  [3]  accusing  them  of  the  crimes  of 
illegal  combination,  and  of  mobbing  in  the  streets  of  that  city.  The  Sheriff-substitate 
found  the  libel  proved  in  part^  and  decerned  against  them  for  a  fine,  and  granted  wamnt 
for  imprisoning  them  for  a  month  in  the  Tolbooth  of  Glasgow,  and  afterwards  till  psj- 
ment  of  the  fine.  This  sentence  was  pronounced  in  absence  of  the  accused,  sad 
was  afterwards  carried  into  effect  by  imprisoning  them  in  the  common  jalL 

A  bill  of  suspension  and  liberation  was  presented,  complaining  of  various  irregnlaii- 
ties,  and  principally  of  the  sentence  being  pronounced  in  absence ;  which  bill  was  passed 
by  Lord  Meadowbankf  and  the  merits  were  afterwards  discuaeed  in  the  Couit  of 
Justiciary. 

(Jlerk  and  Coekhum  argued  for  the  suspenders, — 

The  criminal  law  of  this  country  humanely  supposes,  during  all  the  proceedings 
previous  to  conviction,  that  the  pannel  is  innocent ;  and  even  where  this  pre8umptio& 
of  innocence  must  yield  to  the  proof  of  guilty  the  accused  is  never  deprived  of  the 
opportunity  of  urging  at  all  times  before  sentence  any  plea  he  can  use  in  mitigatioaof 
punishment,  or  in  objection  to  sentence  being  pronounced.  Sentence  can  therefore 
never  be  legally  passed  against  an  absent  person.  But  in  the  case  of  the  suspendeni 
sentence  was  not  only  passed  against  them  in  their  absence,  but  it  was  carried  into 
execution  before  they  knew  that  it  had  been  pronounced,  and  without  an  opportunity 
being  given  them  of  bringing  it  under  the  review  of  the  Superior  CourL  Nothing 
could  shew  more  strongly  the  soundness  and  importance  of  the  general  rule,  or  point 
out  better  the  dangerous  consequences  that  would  arise  to  l^e  liberty  of  the  solgeet 
from  its  relaxation. 

Even  the  procedings  in  this  case  acknowledge  the  propriety  and  necessity  of  the 
rule,  because  a  bond  of  caution  was  taken  for  the  appearance  of  the  suspenders  at  all 
diets  of  court ;  and  in  consequence  of  their  absence  from  one  of  the  diets  when  witneaaes 
were  examined,  their  cautioners  were  found  liable  in  a  sum  of  money.  But  could  any- 
thing be  more  absurd  than  to  require  their  presence  at  a  less  important  diet^  and  to 
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dispense  with  it  at  tiie  most  important  of  all  diets,  namely,  when  sentence  was  to  be 
pnmoonced? 

Jeffrey^  for  the  Procurator-fiscal,  answered, — 

The  umud  practice  of  the  Sheriff  Cioiirt  of  Lanarkshire  is  in  consonance  with  the 
proceedings  in  the  present  case.  By  one  of  the  regulations  of  that  Court,  it  is  enacted, 
"That  if,  after  caution  is  given,  the  defender  shall  fail  to  compear,  his  bail-bond  shall 
be  declared  forfeited ;  and  whether  caution  has  been  found  or  not^  the  Sheriff,  if  the 
nature  of  the  case  admits,  will  proceed  further  in  the  cause,  by  considering  the  relevancy, 
taking  the  proof,  pronouncing  sentence,  and  otherwise,  as  he  shall  judge  proper." 

[4]  What  may  be  requisite  in  the  proceedings  of  the  Supreme  Criminal  Court,  in 
eases  where  life  and  dea^  are  the  awful  alternatives,  and  where  the  doom  once  fixed  by 
their  sentence  is  by  them  irrevocable,  would  appear  ridiculous  in  the  proceedings  of 
inferior  courts.  Personal  presence  in  the  one  case  is  proper;  but  were  every  petty 
delinquent^  brought  before  a  Sheriff  Court,  to  claim  as  a  right  his  own  personal  presence 
at  all  the  proceedings,  it  would  be  burthensome  to  himself,  and  harassing  to  the  Court. 

In  the  present  instance  the  bail  of  the  suspenders  has  been  taken  to  appear  at  all 
diets  of  court,  and  their  not  being  called  on  to  appear  was  an  indulgence  granted,  and 
not  an  iigury  done  them.  Being  so  bound,  they  are  to  be  held  as  virtually,  if  not 
pemnally,  present. 

In  delivering  their  opinions,  the  Lords  adverted  to  some  of  the  other  irregularities 
complained  of ;  and  some  of  the  Judges  doubted  how  far  it  is  competent  for  any  judge, 
in  criminal  matters,  to  take  a  proof  by  commission,  or  to  examine  witnesses  in  absence 
of  the  pannel ;  but  others  thought  that  these  proceedings  were  justified  by  the  practice. 
All,  however,  were  of  opinion  that,  in  ordinary  cases,  long  written  pleadings  which  had 
here  been  allowed  ought  to  be  discouraged,  and  that  it  was  desirable  that  the  proof 
should  be  taken  in  presenHa  of  the  judge,  and  before  the  accused ;  and  that  it  was  only 
in  eases  of  extreme  necessity  where  a  contrary  practice  could  be  sanctioned. 

The  Loids  were  unanimously  of  opinion  that,  at  pronouncing  sentence,  the  presence 
of  the  pannel  was  absolutely  necessary ;  and  the  following  judgment  was  pronounced : 
''Hud  and  declare,  that  in  criminal  process,  no  judgment  of  conviction  or  punishment 
can  be  regularly  pronoimced,  except  in  presence  of  tlie  pannel ;  and  that  any  practice 
advexae  to  this  rule  ought  to  be  corrected :  And  also  taking  into  consideration  that  the 
suspenders  have  already  undergone  a  considerable  degree  of  punishment  in  terms  of  the 
judgment  complained  of,  they  suspend  the  sentence  complained  of  simplictter^  and 
the  pannels  from  the  bar." 


Na  3.       F.C.  N.S.  III.  3.    17  Nov.  1812.     let  Div.  (Bill-Chamber.)— Lord  Succoth. 

John  Gbisbson,  Petitioner. —  W.  EvmcIL 

Bemoving, — A  landlord  is  not  understood  to  pass  from  a  decree  of  removing,  properly 
obtained  and  extracted,  by  receiving  the  arrears  of  rent,  and  by  allowing  the  tenant 
to  remain  in  the  farm  for  another  term. 

John  Gnerson  held  a  lease  of  a  farm  from  Mr.  Maxwell  of  Carnichan,  for  15  years 
from  the  year  1802.  There  was  no  written  lease,  but  it  was  marked  in  the  cash-books 
where  Mr.  Maxwell  inserted  his  accounts  with  his  tenants.  In  the  year  1811,  Mr. 
Maxwell  brought  an  action  of  removing  before  the  Steward-depute  of  Kirkcudbright, 
against  the  tenant,  on  the  Act  of  Sederunt  1756.  Decree  was  pronounced  in  that  action, 
and  the  decree  was  extracted.  It  was  not,  however,  put  in  force,  and  the  landlord,  not 
only  subsequently  to  it  received  the  arrears,  but  also  a  term's  rent  not  included  in  the 
decree,  for  all  which  an  unqualified  dischai^e  was  granted. 

Grierson  continued  to  possess  the  farm  till  March  1812,  when  a  new  action  of 
removing,  on  the  same  Act  of  Sederunt,  was  brought  against  him.  He  defended  himself 
against  that  action,  on  the  ground  that  his  lease  had  not  expired,  and  that  the  former 
decree  of  removing  had  been  derelinquished  by  the  landlord  receiving  a  new  term's  rent, 
after  decree  was  pronounced  and  extracted. 

On  the  other  hand,  the  landlord  confessed,  'Hhat,  in  his  ledger,  where  the  defender's 
aooount  of  rent  stood,  there  was  an  entry  on  the  margin  thus,  x|4t)  meaning  that  the 


646  JOHN  GtUBtlSOK,   t^BTHTlOK&n.  F.CI.  Ittl,  HI.  HI 

verbal  lease  oommenced  in  1802  and  terminated  in  1817 ;''  but  he  contended  thattfaia 
lease  was  put  an  end  to  by  the  final  decree  of  removing,  and  that  that  decree  was  not 
abandoned  by  him ;  and  hence,  that  the  possession  subsequent  to  that  decree  was  merdj 
at  will,  which  could  not  last  beyond  a  year. 

The  Steward-depute  pronounced  decree  of  removing  in  terms  of  the  libeL 
Grierson  presented  a  bill  of  advocation,  which  (July  22,  1812),  "in  respect  that 
the  receiving  an  arrear  of  rent  after  decree  of  [4]  removing  has  been  regularly  obtained 
and  extracted,  or  the  permitting  the  tenant  to  possess  to  the  ensuing  term  of  Whitsun- 
day, does  not  infer  that  the  landlord  has  passed  from  his  decree  of  removing,**  was 
refused. 

A  petition  against  that  interlocutor  was  unanimously  refused,  without  answers,  on 
the  ground  that,  a  decree  of  removing  being  once  final,  the  tenant  had  no  lease  upon 
which  he  could  maintain  himself  in  poesession  of  the  farm. 


No.  7.        F.C.  N.S.  m.  14.     27  Nov.  1812.     2nd  Div.— Lord  Bannatyna 

Mrs.  Sarah  Bartlrt,  Pursuer. — Clerk  et  Moncrieff. 

Andrew  Buchanan,  Esq.,  Defender. — Cathcart  et  Jardiru, 

Terce — Right  in  securiiy. — A  person  having  disponed  his  estate,  in  security  of  a  sum 
of  borrowed  money,  by  a  disposition  ex  fcusie  absolute,  but  qualified  by  a  bond  of 
reversion,  and  having  afterwards  borrowed  other  sums  from  the  same  person,  on 
bonds  which  were  declared  to  afifect  his  right  of  reversion,  found  that  those  snms 
diminished  ^0  tanto  his  widow's  right  of  terce. 

In  1789  William  Buchanan  of  Auchmar  disponed  his  lands  of  Auchmar,  heritably 
and  irredeemably,  to  Andrew  Buchanan,  and  on  this  disposition  infeftment  fdlowed. 

Of  the  same  date  with  this  disposition  a  back-bond  was  granted  by  Andrew 
Buchanan,  in  which  it  is  set  forth,  that  the  lands  were  only  disponed  in  security  of  the 
sum  of  £1200,  which  he  had  advanced  to  William  Buchanan;  and  he  bound  himseli 
to  reconvey  the  estate  to  William  Buchanan  on  repayment  of  this  sum,  with  intereat 
and  expences,  before  Martinmas  1793;  but  if  he  should  fail  to  do  so,  it  was  declared 
that  Andrew  Buchanan  should  be  allowed  to  dispose  of  the  property,  under  certain 
stipulations. 

In  September  1789  William  Buchanan  borrowed  from  Andrew  an  additional  sum 
of  L.200.  For  this  sum  he  granted  his  bond,  which  proceeds  on  the  narrative  of  the 
disposition  and  back-bond,  and  declares  the  L.200  to  be  a  real  burden  affecting  his  right 
to  redeem  the  lands,  and  that  *'  Andrew  Buchanan  shall  be  entitled  to  retain  the  said 
disposition,  and  the  possession  of  the  lands  and  others  thereby  disponed,  and  rights 
and  rents  thereof,  until  the  said  sum  of  L.200,  with  the  lawful  interest,  are  folly 
paid  to  him." 

On  the  9th  of  December  1794,  William  Buchanan  and  Company,  of  which  William 
Buchanan  of  Auchmar  was  the  leading  [15]  partner,  borrowed  from  Andrew  Buchansn 
the  sum  of  LI  100,  for  which  they  granted  bond;  and,  of  the  same  date,  William 
Buchanan  granted  him  a  separate  bond,  which  narrates  the  loan  of  LI  100,  and  that  a 
farther  advance  of  L.500  had  been  made  to  William  Buchanan,  as  an  individual,  and 
then  provides,  that  "  the  said  two  principal  sums  of  LI  100  and  L.500  are  real  boidens 
affecting  the  right  to  redeem  the  lands.'' 

In  the  month  of  July  1796,  the  pursuer,  Mrs.  Sarah  Bartlet,  was  married  to  Willism 
Buchanan.  There  was  no  marriage-contract,  and  the  marriage  was  dissolved  in  tiie 
month  of  October  1799,  by  Mr.  Buchanan's  death* 

Mr.  Buchanan's  succession  devolved  on  his  brother,  James  Buchanan,  who^  in  con- 
sideration of  a  certain  sum  of  money,  renounced  his  right  of  reversion  of  the  lands  of 
Auchmar. 

A  claim  was  now  made  for  terce  by  the  widow  of  William  Buchanan,  and  an  action 
was  raised  by  her  against  the  defender,  Andrew  Buchanan,  as  proprietor  of  the  lands  ci 
Auchmar,  for  payment  of  one-third  of  the  rents  from  the  tbne  of  her  husband's  deceasei 

After  a  variety  of  procedure.  Lord  Newton,  Ordinary,  took  the  cause  to  report  when 
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the  Court  repelled  the  defences,  and  found  the  pursuer  entitled  to  her  terce,  hut  remitted 
to  the  Lord  Ordinary  to  ascertain  the  extent  thereof. 

llie  defender  then  produced,  before  the  Lord  Ordinary,  the  three  different  bonds, 
for  L.200,  L.1100,  and  L.500,  which  had  been  granted  by  William  Buchanan,  and 
which,  he  contended,  must  be  regarded  as  heritable  burdens  affecting  his  property,  and 
should  of  course  diminish  the  terce  claimed  by  the  pursuer.  The  pursuer  admitted  that 
the  lands  were  burdened  with  the  debt  of  L.1200,  which  was  secured  on  the  estate  by 
disposition  and  back-bond,  but  denied  that  the  terce  was  affected  by  the  three  bonds 
now  produced. 

Lord  Bannatyne,  Ordinary,  took  the  cause  to  report,  when  it  was 
Argued  for  the  pwstier^ — ^That  it  is  settled  in  law,  that  the  terce  is  in  no  degree 
affected  by  the  personal  debts  of  the  husband,  of  which  class  these  bonds  must  be  con- 
sideied,  as  the  bank-bond,  which  declared  the  disposition  to  be  only  a  security  for 
L.1200,  contained  no  clause  declaring  that  the  disposition  should  be  effectual  as  a 
security  for  debts  to  be  subsequently  contracted ;  and  it  is  a  rule  of  law,  that  a  right 
in  security  is  not  broader  than  the  real  debt  at  the  time  of  granting  the  security. 

It  is  also  a  rule  of  law,  that  no  perpetual  unknown  incumbrance  ought  to  be  created 
on  lands;  and  the  statute  1696,  chap.  5,  declares,  "That  any  disposition  or  other  rights 
which  shall  be  granted  for  hereafter,  for  security  of  debts  to  be  contracted  for  the 
future,  shaU  be  of  no  force  as  to  any  such  debts  that  shall  [16]  be  found  to  be  contracted 
after  the  seisin  or  infeftment  following  on  the  said  disposition  or  right." — KUk.  p.  383, 
Stenhouse  against  Innes  and  Black,  February  21,  1765. — Creditors  of  Stein  against 
Newman,  Everett,  and  Company,  let  February  1793.  Indeed,  if  real  securities  could 
be  created  in  this  manner,  by  indefinite  dispositions  and  infeftments,  followed,  at  long 
intervals,  by  personal  bonds,  not  only  would  the  rights  of  the  widow  be  easily  defrauded, 
but  it  woidd  be  impossible  for  creditors,  at  any  time,  to  know  what  were  the  burdens 
really  affecting  the  lands.  The  whole  question,  therefore,  in  the  present  case,  is, 
whether,  where  an  heritable  bond  has  been  granted  for  one  specific  sum,  it  can  be 
converted  into  a  security  for  subsequent  personal  debts,  merely  by  clauses  of  reference 
in  the  personal  bonds  afterwards  granted  f  And  unless  the  Court  be  prepared  to  hold, 
that  the  security  of  an  heritable  bond,  for  a  definite  sum,  can  be  enlarged  at  pleasure, 
to  the  prejudice  of  the  terce,  merely  by  the  execution  of  personal  deeds  containing 
declarations  of  the  security  being  so  enlarged,  there  seems  to  be  no  ground  on  which  the 
plea  attempted  in  the  present  case  can  be  sustained. 

Arffuedfor  the  defender^ — That  he  has  no  occasion  to  dispute  that  the  widow's  terce 
is  not  affected  by  the  personal  debts  of  her  husband,  but  the  question  to  be  determined 
is,  Whether  the  three  debts  are  heritably  secured  or  not  ? 

From  the  year  1789  the  feudal  investiture  of  the  estate  of  Auchmar,  though  his 
right  was  subject  to  a  claim  of  reversion,  stood  in  the  defender's  own  person,  and  his 
right  thereto  was  completed  by  seisin.  The  bond,  it  is  true,  did  not  contain  any  precept 
for  infefting  him  in  the  lands  of  Auchmar,  and  for  the  best  reason, — because  the  defender 
was  infeft  in  these  lands  already.  But  the  bonds  contained  an  express  declaration  on 
the  part  of  William  Buchanan,  that  his  right  of  reversion  could  not  be  exercised  until 
he  made  payment,  not  only  of  the  sum  of  L.1200,  but  of  the  additional  sums  contained 
in  the  bonds,  and  that  the  defender's  right  to  the  lands,  which  stood  then  complete  by 
seisin,  shoidd  remain  absolute  till  the  sums  were  paid.  Now,  it  cannot  be  maintained, 
with  any  reason,  that  the  defender  was  a  mere  personal  creditor  for  these  sums,  and  had 
no  real  security,  when  he  was  entitled  to  keep  the  estate  in  virtue  of  his  infeftment, 
untU  the  debt  was  paid. 

Nor  haitf  the  defender  any  reason  to  dispute  the  proposition,  that  no  perpetual  un- 
known incumbrance  ought  to  be  created  on  lands.  It  is  impossible  here  to  maintain, 
that  an  unknown  incumbrance  was  created,  because,  anterior  to  the  pursuer's  marriage, 
the  records,  if  they  had  been  examined,  would  have  shewn  the  state  of  the  investiture 
of  these  lands.  Reference  was  also  made  to  the  decision,  Biddell  against  Niblie,  16th 
February  1782. 

A  majority  of  the  Court  thought  that  the  case  of  Biddell  against  Niblie  was  scarcely 
applicable,  but  that  the  plea  of  the  defender  [17]  was  sufficient^  without  resorting  to 
this  decision.  They  considered  him  as  an  improper  wadsetter,  and  the  bonds  being  re- 
eordedi  except  the  secondj  were  just  an  eik  to  the  reversion.    They  therefore  sustained 
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the  defences  as  to  the  bonds  by  William  Buchanan  individually ;  but,  as  to  the  sum  ad- 
vanced to  the  company,  for  which  a  bond  was  granted  by  William  Buchanan  and  Com- 
pany, they  remitted  to  the  Lord  Ordinary,  to  hear  parties  whether  any  thing  could  be 
recovered  from  the  individual  partners  of  the  company. 

[Cf.  Gardyne  v.  Boyal  Bank,  13  D.  930,  942 ;  Lord  OlitUon,  8  M.  373 ;  NaHanal 

Bank  v.  Union  Bank,  13  R  389,  398,  401,  409.] 


No.  8.         F.a  N.S.  HL  17.     27  Nov.  1812.     2nd  Div.— Lord  Robertson. 

Mrs.  Mary  Wardlaw  Cuming  Egerton,  Pursuer. — Cranstoun,  Baird,  et  J. 

A.  Murray. 

Duncan  George  Forbes,  Defender. — Conndl. 

Jti8  mariti — Confirmation, — Moveable  property  in  England,  to  which  the  wife  succeeded 
during  the  subsistence  of  the  marriage,  but  which  was  not  confirmed  during  the  hus- 
band's life,  found  to  have  fallen  under  the^t^  mariti. 

In  January  1803,  Lady  Cuming,  who  was  the  widow  of  Sir  John  Cuming,  and  had 
been  domiciled  in  Scotland,  died  at  Bath.  At  the  time  of  her  decease,  she  was  possessed 
of  moveable  property,  situated  partly  in  England,  and  partly  in  Scotland ;  and,  having 
died  intestate,  the  whole  devolved  on  her  six  children,  one  of  whom,  Mrs.  Egerion 
was  at  that  time  married  to  Mr.  Forbes  of  CuUoden,  and  resided  with  him  in  LivemesE 
shire. 

The  effects  appertaining  to  Lady  Cuming  in  England,  consisted  chiefly  of  L.5333  of 
stock  in  the  three  per  cents. 

Colonel  Cuming,  Mrs.  Egerton's  brother,  was  in  England  at  the  time  of  his  mother's 
death.  He  accordingly  applied  for  letters  of  administration,  which  were  obtained  of 
course,  in  the  Prerogative  Court  of  Canterbury.  In  virtue  of  these,  though  without  any 
communication  with  Mr.  Forbes,  he  entered  on  the  management  of  the  estate,  for  behoof 
of  all  who  were  interested  in  the  succession.  He  drew  a  half  yearns  annuity,  which  had 
become  due  in  the  three  per  cents.,  and  granted  commission  to  Messrs.  Parker, 
Palmer  and  Cuppage,  in  London,  to  collect  the  English  part  of  his  mother's  property. 

[18]  About  four  months  after  the  decease  of  Lady  Cuming,  Mr.  Forbes  of  Culloden, 
Mrs.  Egerton's  first  husband,  died,  without  having  taken  any  farther  steps  for  making 
up  a  title  to  Lady  Cuming's  succession,  or  obtaining  actual  possession  of  any  part  of  her 
funds.  He  was  succeeded  by  his  son,  Duncan  Greorge  Forbes,  and  his  widow  was  afte^ 
wards  married  to  Mr.  Egerton,  of  London. 

In  these  circumstances,  a  question  arose  between  Mrs.  Egerton,  and  the  heir  of  the 
late  Mr.  Forbes  of  Culloden,  coucerning  the  share  of  Lady  Cuming's  effects  which  fell 
to  Mrs.  Egerton,  in  right  of  her  mother.  Mrs.  Egerton  insisted  that,  during  the  life- 
time of  her  first  husband,  a  proper  title  had  not  been  made  up  to  vest  her  share  in  him, 
and  that  this  share,  of  consequence,  belonged  to  her  in  her  own  right.  It  was  main- 
tained,  on  the  other  hand,  by  Mr.  Forbes,  that  this  share  fell  under  thejW  mariti  of  his 
father,  and  of  consequence  devolved  on  him,  in  the  character  of  his  father's  heir  and 
executor. 

Mrs.  Egerton  accordingly  instituted  an  action,  containing  a  declaratory  conclusion  of 
her  right  to  this  share,  and  concluding  against  Colonel  Cuming  for  payment 

In  this  process,  the  defender  entered  appearance,  and  the  Lord  Ordinary,  before  whom 
the  cause  depended,  found  (June  21,  1809)  "That  the  proper  domicile  of  the  late  Lady 
Cuming,  the  pursuer's  mother,  was  in  Scotland :  Finds,  that  as  Lady  Cuming  died  in- 
testate, the  succession  to  all  her  moveable  estate,  wherever  situated,  must  be  regulated 
by  the  law  of  Scotland :  Finds,  that  the  pursuer,  as  one  of  the  nearest  of  kin  to  her  de- 
ceased mother,  has  right  to  an  equal  share,  with  the  other  nearest  of  kin,  of  her  free 
moveable  estate :  Finds,  that  the  pursuer  had  not  made  up  titles  to  her  share  of  her 
mother's  moveable  estate  by  confirmation,  nor  had  obtained  possession  of  any  part  there- 
of, prior  to  the  decease  of  the  late  Arthur  Forbes :  Therefore,  Repels  the  defences  of 
Duncan  George  Forbes,  and   decerns  against  the  other  defender,  Lieutenant-Colonel 
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Henry  John  Cuming,  for  payment,  as  libelled  upon,  the  pursuer  completing  her  title  by 
confinaation,  and  decerns  accordingly." 

On  advising  a  representation,  the  Lord  Ordinary  took  the  cause  to  report)  when  the 
Lords  found  (February  21, 1811),  "That  the  domicile  of  Lady  Cuming  was  in  Scotland, 
and  that,  as  she  died  intestate,  the  succession  to  her  whole  moveable  estate,  wherever 
situated,  must  be  regulated  by  the  law  of  Scotland ;  but  before  further  answer,  appoint 
the  parties  to  give  in  memorials  on  this  question,  whether  the  letters  of  administration, 
taken  out  by  Colonel  Cuming,  had  the  effect  of  vesting  in  his  sister,  Mrs.  Forbes,  her 
shore  in  the  moveable  estate  of  her  mother,  recoverable  in  England,  so  as  to  take  the 
same  out  of  the  hasreditoB  jaeena  of  her  mother,  and  subject  it  to  the  legal  assignation  by 
her  marriage,  in  favour  of  Mr.  Forbes  f " 

At  the  desire  of  the  Court  ako,  the  opinion  of  English  counsel  [19]  was  asked,  as 
to  the  necessity  and  effect  of  the  letters  of  administration ;  from  which  it  appeared,  that 
Mrs.  Egerton  acquired,  ipaojure^  what  fell  to  her  by  her  mother's  death,  and  that  letters 
of  administration  gave  all  who  were  interested  in  the  succession,  a  right  of  action  to  force 
the  administrator  to  account.^ 

^  The  questions  put  to  the  English  counsel  were : — 1«^,  Whether,  previously  to 
taking  out  administration  (as  in  this  case)  by  one  of  several  persons  equally  next  of 
kindred  to  the  deceased,  the  shares  of  the  moveable  succession  descending  to  each  is 
transmissible  by  their  assignment^  or  by  their  will,  or  attachable  by  the  diligence  of  their 
creditor?,  although  dying  before  administration  is  so  taken  out! 

2dly^  Whether  the  taking  out  of  administration,  although  the  funds  had  not  been  as 
yet  recovered  by  the  administrator,  would  be  attended  with  the  above  effects,  or  any  of 
them,  or  in  any  other  way  augment  or  strengthen  the  powers  of  disposal  of  those  of  the 
nearest  of  kindred,  who  were  not  themselves  the  administrator  t 

Zdly^  Supposing  this  case  were  to  be  governed  by  the  law  of  England,  Whether  Mrs. 
Forbes's  share  of  her  mother's  property  remaining  under  the  care  of  the  administrator, 
and  otherwise  untouched  by  her,  or  her  first  husband  during  his  life,  did,  by  law,  pass 
to  that  first  husband  as  in  her  rights  so  as  to  become  his,  and  pass  to  his  representatives  1 
Or,  Whether,  notwithstanding  Colonel  Cuming's  administration,  the  right  to  her  share 
of  the  succession  continues  with  herself  exclusively,  as  if  she  had  been  a  single  woman, 
and  not  the  wife  of  Mr.  Forbes  1 

OPINION  by  Sir  Samubl  Eomillt. 

1^,  By  the  law  of  England,  the  shares  of  the  next  of  kin  of  a  person  who  has  died 
intestate  in  his  personal  estate  or  moveable  succession,  are  vested  in  such  next  of  kin 
previous  to  administration  being  taken  out»  and  are  transmissible  by  assignment  or  will ; 
and,  in  default  of  such  dispositioo,  will  pass  to  their  personal  representatives,  and  are 
applicable  to  the  payment  of  their  debts. 

2J,  The  taking  out  administration  will  not  strengthen,  or  in  any  manner  alter  or 
affect,  the  rights  of  those  next  of  kin  to  whom  the  administration  is  not  granted. 

3dy  If  tlus  case  were  to  be  governed  by  the  law  of  England,  Mrs.  Forbes's  share  of 
her  mother's  personal  estate  woidd  not  have  passed  by  law  to  her  first  husband,  but 
would  have  remained  her  absolute  property,  as  if  she  had  been  a  single  woman.  Mrs. 
Forbes's  interest  was,  according  to  the  law  of  England,  only  a  cAoae  in  action^  which, 
although  transmissible  to  representatives,  does  not  vest  in  a  husband  jure  mariiiy  but 
will  continue  the  wife's,  unless  the  husband  reduces  it  into  possession,  by  making  an 
assignment  of  it  Saml.  Romillt. 

LincMs  Inn^  February  1,  1812. 

OPINION  by  Mr.  John  Bell. 

Isi^  By  the  law  of  England,  the  residue  of  the  property  of  a  person  dying  intestate, 
after  payment  of  his  debts,  immediately  upon  the  death  of  that  person,  becomes  vested 
in  interest  in  the  next  of  kin ;  so  that  each  person's  share  of  such  residue,  though 
onaaoertained  till  the  debts  are  paid,  is  transmissible,  as  the  personal  estate  of  such 
next  of  kin,  to  their  representatives,  or  may  be  disposed  of  by  their  wills ;  and  in  case 
of  theii  deaths,  is  liable  to  their  debts,  or  may  be  the  subject  of  an  assignment,  which, 
though  not  valid  by  the  common  law  (which  allows  no  assignment  of  a  debt)  will  be 
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[20]  On  advising  the  memorials,  with  the  opinions  which  had  been  rec^ved,  ihe 
Court  **  Find  that  the  pursuer,  Mary  Wardlaw  Cuming,  during  her  marriage  with  the 
late  Arthur  Forbes,  did  acquire  right  to  a  share  of  the  moveable  estate  of  the  late  Lady 
Cuming,  her  mother,  situated  in  Fngland,  as  one  of  the  children,  and  that  the  same,  by 
the  law  of  England,  did  vest  in  her :  Find,  that  the  said  share,  by  the  law  of  Scotland, 
did  fall  and  belong  to  the  said  Arthur  Forbes,  jure  mariii ;  therefore  alter  the  iQte^ 
locutor  of  the  Lord  Ordinary,  sustain  the  defences  qiioad  the  moveable  estate  in 
England,  assoilzie  and  decern,  and  remit  to  the  Lord  Ordinary  to  heiur  the  paitieB 
forther  as  to  the  moveable  estate  which  was  situated  in  Scotland,  and  to  do  thereanent 
as  he  shall  see  cause/' 

The  whole  case  was  then  brought  before  the  Courts  in  a  reclaiming  petition,  in  which 
it  was 

Argued  for  the  pursuer, — 

That  the  lex  domicilii  is  the  rule  by  which  the  succession  to  a  personal  estate,  ah 
intedtato,  must  be  governed.  All  writers  and  authorities  on  the  law  of  nations  hold, 
that  moveable  succession  must  be  determined  by  the  law  of  domicile ;  and  this  has  been 
finally  settled  by  the  decisions  of  this  country,  affirmed  in  the  House  of  Peers. — Hog 
against  Hog,  June  7,  1791. — Durie  against  Coutts,  November  30,  1791. 

On  similar  principles,  if  the  present  question  had  come  before  the  Courts  of  England, 
it  would  have  been  inquired  where  Lady  Cuming  was  domiciled  )  and  when  ascertained 
that  she  was  domiciled  in  Scotland,  it  would  have  been  declared  that  the  funds  must  be 
distributed  according  to  the  law  of  Scotland. — ^Thom  against  Watkins ;  Yesey's  BeportC) 
Vol.  IL  p.  35. 

Now,  by  the  law  of  Scotland,  the  nearest  of  kin  cannot  obtain  a  judgment,  without 
producing  a  confirmation ;  and  the  nearest  of  kin  have  no  right  of  action  in  Englind, 
unless  they  can  shew  that  they  have  a  right  of  action  in  Scotland.  Nor  can  it  be  said 
that  there  is  room  for  distinction,  and  that  the  law  of  the  domi-  [21]  -cile  is  to  regulate 
the  distribution  of  the  succession ;  but  that  the  law  of  the  country  where  the  effects  are 
situated,  must  determine  whether  they  be  vested  or  no.  The  forms  of  the  law  of  Eng- 
land can  have  no  effect  in  vesting  an  estate  in  Scotland,  or,  what  is  the  same  thing,  the 
estate  of  a  person  domiciled  in  Scotland. 

Letters  of  administration  cannot  supply  the  place  of  Scotch  confirmation.  If  it  be 
once  estabUshed,  that  no  form  of  confirmation  is  necessary  to  vest  the  moveable  suceeB- 

enforced  in  the  Court  of  Chancery :  And  the  taking  out  administration  by  any  peison, 
in  no  manner  alters  the  right  of  any  of  the  other  next  of  kin ;  it  is  only  a  step  through 
which  the  actual  possession  is  to  be  obtained.  This  share  of  a  next  of  kin  is  not  attadi- 
able  by  creditors ;  as  the  law  of  England  does  not  allow  creditors  to  attach  the  debts  of 
their  debtors,  except  in  the  case  of  the  King,  who  may  proceed  to  recover  the  debts  due 
to  his  debtors,  by  what  is  called  an  extent  in  aid ;  and  except  by  the  process  of  foreign 
attachment  in  the  city  of  London,  by  the  custom  of  that  city,  which  is  only  a  proceeding 
to  compel  appearance  to  an  action  in  the  city  court. 

2d,  Neither  the  taking  out  administration,  nor  the  actual  possession  of  the  funds  by 
the  administrator,  in  the  least  affects  the  right  of  the  other  next  of  kin  to  the  disposal 
of  the  property. 

3ef,  If  the  case  is  to  be  governed  by  the  law  of  England,  Mrs.  Forbes's  share,  as  it 
remained  under  the  care  of  the  administrator,  untouched  by  her  or  her  late  husband 
during  his  life,  belonged  to  her,  as  she  survived  him,  and  will  not  pass  to  his  repre- 
sentatives. For,  notwithstanding  Colonel  Cuming's  administration,  the  right  to  her 
share  of  the  succession  remaining  in  the  hands  of  the  administrator  on  her  husband's 
death,  survived  to  her  exclusively,  as  if  she  had  been  a  single  woman,  and  not  the  wife 
of  Mr.  Forbes.  The  rule  of  law  is,  that  the  choses  in  (xction  of  the  wife,  if  not 
reduced  into  possession  by  the  husband  in  his  lifetime,  survive  to  her  if  he  dies  before 
her,  unless  there  is  some  specific  agreement  in  the  marriage-settlement  which  gives  him, 
in  a  Court  of  Equity,  a  right  to  them.  It  is  therefore  I  have  used  the  words  *'  vested 
in  interest,"  in  the  answer  to  the  first  query,  to  distinguish  it  from  the  case  of  an 
actual  possession.  An  assignment  by  the  husband  is,  to  a  certain  extent^  a  reducing 
into  possession.  John  Bill. 

Lincoln*$  Inn,  6th  February  1812. 
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sion  of  a  peraon  domiciled  in  Scotland,  the  Gonrt  must  determine  in  every  case,  that 
where  a  Scotchman  dies,  leaving  effects  in  America,  Hamburgh,  or  Turkey,  the  succession 
vests  according  to-  the  forms  of  these  countries ;  and  it  is  to  avoid  the  strange  and 
jarring  rules  which  would  be  thus  introduced,  that  the  law  of  domicile  has  been 
recognized  as  a  part  of  international  law.  Every  advantage  of  the  rule  founded  on  the 
Ux  domicilii  would  be  destroyed,  by  holding  that  the  law  of  domicile  was  to  r^ulate 
the  portions  into  which  the  property  was  to  be  distributed,  and  that  the  lex  rei  sites 
was  to  determine  how  they  are  to  be  vested. 

Now,  since  there  has  been  no  confirmation  in  the  present  instance,  and  administration 
cannot  supply  its  place,  the  only  way  in  which  the  property  could  have  fallen  under  the 
jvs  mariti^  was  by  actual  possession.  The  late  Mr.  Forbes,  however,  never  possessed 
any  portion  of  the  effects  in  dispute ;  and  accordingly  the  plea  which  is  necessarily  main- 
tained by  the  defender  is,  that  Colonel  Cuming's  administration  for  behoof  of  all  parties, 
was  equivalent  to  possession  by  those  for  whom  he  acted.  But  Colonel  Cuming  was 
never  authorized  by  Mr.  Forbes,  and  there  is  no  presumption  that  he  acted  as  a  negoti- 
orum  gestor.  Besides,  Colonel  Cuming  intromitted  to  no  great  extent.  During  the  four 
months  that  elapsed  from  the  death  of  Lady  Cuming,  to  that  of  Mr.  Forbes,  he  merely 
drew  a  small  dividend ;  and,  as  he  paid  several  debts  of  the  deceased,  a  very  trifling 
balance  remained  in  his  hands.  Now,  it  has  been  decided,  that  it  is  only  the  effects 
actually  possessed,  that  can  be  carried  in  this  way,  and  that  possession  of  a  part  affords 
no  genend  title  to  the  whole. — M'Dowal  against  M'Dowal,  29th  June  1784. — Richard- 
son against  Shiells,  19th  February  1784. — Jameson  against  Spottiswood,  6th  Decem- 
ber 1808. 

Answered  on  the  part  of  the  defender, 

That  a  great  part  of  the  pursuer's  argument  is  occupied  in  establishing  a  point  which 
the  defender  never  contested.  The  defender  never  denied  that  the  lex  domicilii  is  the 
rule  with  regard  to  effects  situated  in  other  countries ;  but  what  he  contends  is,  that 
when  the  point  turns  on  the  form  necessary  to  recover  and  get  into  possession  of  the 
effects  situated  in  another  country,  the  law  of  the  rei  sitm  must  be  taken  into  view,  and 
combined  with  the  lex  domicilii.  Where  effects  are  situated  in  a  foreign  country,  the 
claimant  must  necessarily  apply  to  the  judges  of  that  country,  and  must  shape  his  claim 
according  to  its  forms  and  institutions.  All  law-authorities  contradict  the  idea,  that 
letters  of  administration  would  [22]  be  a  good  title  to  the  possession  of  property 
situated  in  Scotland.  Ersh,  b.  ii.  tit.  3,  s.  42. — Princip,  of  Equity^  8vo  edit.  Vol.  11.  p. 
385.  In  like  manner,  confirmation  in  Scotland  can  be  of  no  avail,  and  is  not  required 
to  recover  personal  property  situated  in  England. 

Accordingly,  where  the  next  of  kin  of  a  person  dying  in  Scotland  claims  effects 
situated  in  England,  he  must  go  to  the  Courts  of  England,  and  apply  for  letters  of 
administration  ;  and  to  obtain  these  letters  of  administration,  the  English  judge  will  not 
require  that  a  previous  confirmation  should  be  expede  in  Scotland  by  the  claimant 

But  even  letters  of  administration,  by  the  law  of  England,  are  not  necessary  to  vest 
a  right  in  the  next  of  kin.  The  right  vests  merely  by  survivancy,  and  the  taking 
out  administration  is  only  a  step  through  which  actual  possession  is  to  be  obtained. 

But  supposing  there  could  be  any  doubt  with  regard  to  the  principle  maintained  by 
the  defender,  if  no  letters  of  administration  had  been  obtained  previous  to  Mr.  Forbes's 
death,  there  can  be  none,  when  it  appears,  that  letters  of  administration  were  actually 
taken  out  during  Mr.  Forbes's  life,  for  behoof  of  all  concerned  in  Lady  Cuming's  suc- 
cession. Letters  of  administration  have  a  striking  analogy  to  confirmation  in  Scotland. 
The  tenor  and  object  of  both,  is  to  confer  on  the  next  of  kin  a  power  of  recovering  the 
estate  of  the  deceased.  There  was  thus  adopted  in  England  the  only  form  which  could 
be  of  any  use  with  respect  to  English  effects  ;  and  this  form  ought  to  be  attended  with 
all  the  consequences  which  follow  a  corresponding  form  necessary  in  Scotland,  to  attach 
and  vest  effects  which  are  situated  there. 

It  is  a  mistake  to  suppose,  that  the  present  question  is  one  of  succession.  There  is 
no  conflict  betwixt  the  laws  of  England  and  Scotland,  with  respect  to  who  were  the  next 
of  kin  of  Lady  Cuming.  There  is  no  competition  among  the  heirs  and  executors  of  Mrs. 
Egerton,  respecting  her  share  of  Lady  Cuming's  succession ;  for  Mrs.  Egerton  herself  is 
alive.  The  only  question  which  has  arisen  is,  Whether  a  precise  form  was,  or  was  not, 
neoesaary  to  vest  in  Mrs.  Egerton's  first  husband  the  share  which  was  unquestionably 
due  to  Mrs.  Egerton  1    Now,  this  is  a  point  which  must  be  determined  by  principles 
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totally  different  from  thoae  which  goyem  qnestions  of  pure  sacoesaioii,  aiising  in  the  cue 
of  a  person  domiciled  in  one  country,  whose  effects  are  situated  in  another.  No  coontiy 
can  surrender  its  imperium,  nor  its  rules  and  forms  or  proceeding;  but  it  will  employ  its 
powers  for  the  benefit  of  those  who,  jure  gentium,  have  a  just  claim  to  the  sulrjectB  wftliin 
that  imperiunk  In  every  question  of  succession,  the  hsx  domiciln  must  be  the  rale; 
but  when  the  question  turns  on  the  form  of  investment,  the  lex  rei  dtce  must  be  the  rale: 
and  in  a  case  where  both  questions  occur,  what  can  a  court  of  law  do^  but  detennine 
the  one  question  by  the  law  of  the  one  country,  and  the  other  by  the  law  of  the  other 
country! 

[23]  Independently,  however,  of  the  argument  deduced  from  the  letters  of  admxiiiB- 
tration  having  vested  the  pursuer's  share  of  Lady  Cuming's  succession,  there  was  an 
actual  possession  of  these  English  effects,  which  is  all  that  is  requisite,  e^er  by  the  law 
of  England  or  by  the  law  of  Scotland,  to  complete  the  right  Colonel  Cuming^  as  aet> 
ing  for  behoof  of  all  concerned,  obtained  letters  of  administration,  giving  him  power  to 
recover  the  effects  of  the  deceased.  The  property,  consisting  almost  entirely  of  mxmBj 
in  the  public  funds,  was  transferred  into  his  name  as  administrator,  whereby  he  obtained 
all  the  possession  that  it  was  possible  to  have  of  such  property. 

Now,  it  is  settled,  by  the  law  of  Scotland,  that  confirmation  is  not  necessaty  where 
the  subject  is  held  by  natural  or  constructive  possession. — Ersk.  b.  iii.  tit  9,  s.  30, 
b.  ii.  tit  1,  s.  22,  Baird's  children  against  Gray,  3d  February  1744. — Kilk.  p.  511,  Jame- 
son against  Spottiswoode,  6th  December  1808.  And,  on  the  same  principle^  the 
possession  obtained  by  Colonel  Cuming  was,  of  itself,  sufficient  to  vest  the  property, 
without  letters  of  administration.  Reference  was  also  made  to  the  case  of  Pultaney 
against  Stewart^  December  18,  1807. 

At  finally  advising  the  cause.  Lord  Meadowhank  said, — I  do  not  consider  the  caae 
of  Lady  Pulteney  as  a  decision  on  the  general  question  of  law,  but  as  proceeding  on 
special  circumstances ;  and  therefore  I  conceive  myself  to  come  imf ettered  to  the  deter 
mination  of  the  present  case,  which  is  one  of  the  greatest  magnitude^  in  point  both  of 
precedent  and  pecuniary  value. 

Numbers  of  monied  people  have  funds  in  the  stocks,  which  of  course  are  subject 
to  the  iex  domiciln.  The  very  simple  case  will  often  happen,  that  a  person  dies 
domiciled  in  Scotland,  leaving  children  and  a  widow,  who  claim  the  legiHm  and  pa 
relictcB,  One  of  the  chUdren  dies  without  confirmation,  which  gives  rise  to  a  question, 
whether  its  interest  in  the  English  funds  was  a  vested  right,  so  as  to  transmit  to  ito 
representatives  1  This  is  the  most  extensive  question  that  can  be  agitated.  It  penetratee 
into  the  ultimate  principles  of  law,  and  determines  whether  the  lex  domicilii  operates 
extra  territorium  f  or  whether  it  is  merely  matter  of  evidence  to  parties  extra  terrUorium, 
how  the  law  of  the  domicile  would  regulate  the  succession  of  the  deceased  1 

It  is  held,  on  the  part  of  Mrs.  Egerton,  that  confirmation  is  the  adiiio  hceredUaUi  in 
moveables ;  that  this  aditio  operates  on  the  univereitas  of  the  succession ;  that  it  is 
essential,  therefore,  by  the  law  of  the  domicile,  to  transmit  the  subject  from  the  dead  to 
the  living,  and  that,  without  this,  no  foreign  tribunal  is  entitled  to  allow  the  person 
interested  to  recover  a  succession  that  exists  within  its  own  territory.  This  ia  a  doctrine 
which  leads  to  the  most  serious  consequences,  and  it  is  one  for  which  there  is  no 
authority ;  since  I  am  well  advised  when  I  tell  your  Lordships,  that  there  is  not  an 
instance  to  be  found,  in  which  an  English  Court  required  confirmation,  as  necessary  to 
entitle  the  nearest  of  kindred  to  [24]  administer,  or  to  sue  the  administrator.  It  is 
therefore  a  new  doctrine  that  is  pleaded  on  the  part  of  Mrs^  Egerton,  and  being  sucb, 
she  is  not  entitled  to  contend  that  the  onus  probandi  lies  on  tibe  other  side.  On  the 
contrary,  she  is  bound  to  obviate  this  fact^  that  no  Court  in  Westminster  Hall  ever 
stopped  proceedings  till  a  party  shoald  get  confirmation  as  a  warrant  to  pursue  for  a 
moveable  succession.  As  to  the  expression  quoted  for  Mrs.  Egerton,  as  having  been 
used  by  high  authority,  that  the  moveable  subject  of  a  person  deceased,  wherever  it  may 
be  situated,  falls  under  the  lex  domicilii^  I  admit  its  truth  in  one  sense,  but  deny  it  in 
another.  I  admit  it  as  determining  the  person  who  is  entitled,  by  the  presumed  will  of 
the  deceased,  to  claim  the  succession  habUi  modo,  wherever  it  may  be  situated.  In  that 
sense  the  succession  is  placed  within  the  law  of  the  domicile ;  but  I  apprehend,  without 
exception,  that  it  is  so  placed  in  no  other  sense  whatever.  Will  it  be  contended  that 
the  lex  domicilii  operates  extra  territorium^  either  by  its  imperial  or  magisterial 
authority?    No,  my  Lords,  it  has  no  authority  whatever  extra  territorium;  but  it  con- 
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fen  sabfltantial  rights,  and  theae  will  be  carried  into  execution  in  every  civilized  country 
where  the  laws  of  other  countries  are  recognized.  In  the  case  that  I  have  already  put, 
of  a  person  leaving  at  his  death  a  widow  and  children,  they  take  up  the  leffiHm  and  jua 
rdietcBf  tpiojure^  and  without  the  necessity  of  confirmation ;  but  will  any  person  assert^ 
that^  because  such  is  the  law  of  Scotland,  they  could  thus  obtain  in  England  a  transfer 
of  stock,  or  recover  payment  of  the  interest  of  their  shares  ?  I  apprehend  they  could 
thus  recover  no  personal  estate  in  England.  They  must  purchase  letters  of  administra- 
tion, and  to  them  the  administrator  will  be  bound  to  account,  because  on  them  the  law 
of  Scotland  bestows  the  succession.  But  it  is  by  the  authority  of  the  law  of  England 
that  they  obtain  it.  It  is  not  an  emanation  from  the  ins  insita  of  the  law  of  Scotland 
that  reaches  a  personal  estate  in  England ;  it  is  an  authoritative  judgment  in  West- 
minster Hall  that  alone  binds  in  that  countj^.  But  neither  will  such  judgment  bind  in 
Scotland.  In  short,  a  judicial  transfer  operates  not  beyond  the  territory.  I  believe  the 
only  exception  to  that  universal  rule  has  taken  place  since  I  sat  on  the  Bench,  and  I 
ngnd  it  as  anomalous.  It  has  been  decided,  that  the  judicial  transfer  under  the 
Btatntes  of  bankruptcy,  operates  in  Scotland  so  as  to  bar  arrestments  used  subsequent  to 
the  commission  of  bankruptcy.  I  need  say  little  as  to  those  decisions,  because  I  do  not 
conceive  that  they  alter  the  established  principles  of  international  law.  They  were 
suggested  by  the  strongest  feelings  of  expediency,  the  permanent  authority  of  Acts  of 
Fteliament^  and  the  want  of  any  diligence  in  England  that  corresponds  to  the  attaching 
powers  of  arrestment.  I  refer,  however,  to  the  decisions  previous  to  the  recognition  of 
these  principles,  as  illustrative  of  the  true  doctrines  of  international  law.  By  them  the 
arresting  creditor  was  preferred  to  the  commission,  if  he  had  attached  the  debtor's  estate 
before  any  action  was  brought  by  the  assignees  under  the  commission.  In  these,  as  in 
all  other  cases,  the  principle  was  [26]  recognised,  that  there  is  no  emanation  of  influence 
beyond  the  territory, — ^and  that  rights  are  confirmed  by  the  judicial  proceedings  of  the 
local  magistrate. 

Let  us  then  consider  if  there  be  any  thing  in  the  transmission  of  a  personal  estate 
from  the  dead  to  the  living  which  requires  that  there  should  be  an  odiHo  hceredUatis  in 
this  country,  or  that  evidence  of  confirmation  should  be  exhibited  at  Westminster  Hall 
previous  to  compelling  distribution  of  the  property.  I  apprehend  that  for  this  there 
exists  no  necessity.  As  far  as  I  am  instructed,  the  laws  of  no  state  in  Europe  afford 
room  for  the  doctrine  of  an  vmoemtas  in  moveable  succession.  No  one,  by  taking  such 
snccession,  is  rendered  eadem  persona  cum  defundo ;  and  it  is  an  obvious  mistake  in 
both  the  parties  in  this  cause,  to  assume  that  a  succession  in  moveables  creates  an 
universal  liability  for  the  debts  of  the  deceased.  The  law  of  moveable  succession  was 
originally  the  same  all  over  Europe  as  it  was  in  Scotland.  As  to  the  dead's  part^  it 
went  into  the  hands  of  the  ordinary,  to  be  laid  out,  in  the  first  place,  for  the  benefit  of 
the  soul  of  the  departed,  and  then  to  be  distributed  as  a  judicial  trust ;  so  that  there  is 
no  person  to  whom  an  universal  representation  is  justly  imputable. 

Now,  if  there  be  no  proper  universitaa  to  succeed  to,  what  is  the  nature  of  the 
cMtio  that  we  acknowledge  in  moveables  %  It  is  an  aditio  of  a  very  strange  description ; 
for  whatever  a  person  can  lay  hold  of  by  any  title  belongs  to  him.  If  he  be  the  nearest 
heir  he  requires  no  farther  adUio  than  getting  the  effects  into  his  hands  quocunque 
Uhdo.  If  it  so  happened  that  he  was  debtor  to  the  deceased,  the  debt  is  extinquished ; 
— ^if  his  trustee,  there  is  no  necessity  for  confirmation  to  transmit  to  him  an  interest 
already  vested  in  his  person.  In  short,  if  people  pay  to  him  voluntarily  it  is  sufficient, 
and  no  confirmation  is  requisite.  But  in  no  case  is  there  a  general  aditio  hoBreditaiiSy 
— ^in  none  is  there  an  taiiveraiicts  vested. 

Now,  when  your  Lordships  have  considered  all  this,  you  have  only  farther  to 
inquire.  What  is  confirmation  f  It  is  the  sentence  of  a  Scotch  judge  on  an  ex  parte 
proceeding.  It  is  matter  of  good  evidence  to  ascertain  the  propinquity  and  the  right 
But,  though  good  evidence,  any  other  would  be  equivalent.  The  Courts  of  West- 
minater  'BjbXL  would  pay  equal  attention  to  credible  witnesses,  and  the  certificates  of 
connseL  Hitherto  they  have  done  so;  and  it  has  not  yet  been  declared  that  the 
practice  is  to  be  altered. 

Confirmation,  therefore,  being  nothing  but  a  judicial  proceeding  here,  which  enables 
the  nearest  of  kin  to  recover  &e  effects  of  the  deceased,  and  being  mere  matter  of 
evidence  in  England,  the  great  question  still  remains.  Whether  there  exists  not  in  the 
law  of  England,  what  is  equivalent  to  confirmation,  and  is  recognised  as  such  by  the  law 
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of  Scotland  ?  There  are  two  circumstancee  conceming  which  theie  is  ho  longer  doabt 
Istf  It  IB  established,  that^  in  the  law  of  England,  there  is  an  ipso  jure  investment  ot 
legis  in  the  nearest  of  kin,  which  corresponds  with  our  own  doc- [26] -trine  as  to 
legitim  and/t^  relidm,  2(f,  The  administration  gives  right  to  recover  the  whole  eflfeets 
of  the  deceased,  and  afifbrds  e^jus  aetionis  to  the  nearest  of  kin  to  compel  distrilmtion. 

In  these  circumstances,  can  so  much  weight  be  attributed  to  loose  figurative  expres- 
sions conceming  moveables  following  the  person,  that  we  are  seriously  to  hold  that  an 
ipso  jure  vested  interest^  does  not  take  place  in  England  in  the  case  of  persona  leaving 
effects  there,  but  dying  domiciled  abroad.  We  possess  the  best  evidence  that  it  does. 
The  imperium  of  the  law  of  Scotland  does  not  extend  across  the  Tweed ;  beyond  tiiat 
boundary  the  law  of  England  exercises  its  own  functions,  and  exercises  them  in  hivonr 
of  those  who  are  pronounced  the  nearest  of  kin  by  the  law  of  Scotland.  It  will,  there- 
fore, impute  to  Mis,  Egerton  a  vested  interest  in  the  succession ;  it  will  impute  to  Mr. 
Forbes  a  jus  adionis  or  right  to  compel  the  administrator.  Colonel  Cuming,  to  distiibate. 

Holding  this  to  be  unquestionable  law,  it  only  remains  to  consider,  what  in  my 
apprehension  forms  the  sole  difficulty  of  the  case ;  and  it  is  a  difficulty  which  originatei 
in  a  peculiar  subtlety  of  the  law  of  England,  according  to  which  a/i»  actioms  is  not 
assignable  at  common  law.  Mrs.  Egerton  had  unquestionably  a  jus  aetiorUs,  Mr. 
Forbes  had  the  title  of  thinking  and  acting  for  his  wife  and  himself.  Had  he  d<me  any 
thing,  as,  for  instance,  disposing  of  the  succession  among  his  creditors,  that  would  have 
been  held  an  act  of  Mrs.  Egerton,  which  the  Court  of  Chancery  would  have  enfaroed; 
for  there  lies  the  subtlety,  that  the  right,  though  not  assignable  at  common  law,  is 
nevertheless  liable,  if  once  assigned,  to  be  enforced  in  equity.  But  Mr.  Forbes  dies 
before  any  measures  have  been  adopted ;  the  thinking  mind  that  was  competent  to  have 
disposed  of  the  right  of  his  wife  is  extinguished.  The  interest  then  remains  with  Mn. 
Egerton.  But  by  virtue  of  her  marriage  with  Mr.  Forbes,  she  came  under  a  legal 
obligation  to  convey  whatever  should  descend  to  her  during  the  coverture.  There  is  no 
express  clause  indeed  in  the  contract  to  that  effect^  but  the  marriage  itself  supplies  that 
And  the  law  of  England,  having  given  her  a  vested  interest  in  the  succession,  can  it  be 
denied  that  she  is  bound  to  convey  this  benefit  to  the  representatives  of  her  fiist 
husband,  in  terms  of  the  obligation  she  virtually  came  under!  or  will  any  one  pretend 
that  a  person,  after  having  come  under  an  express  obligation  of  conveying  all  that  she 
should  receive  during  the  subsistence  of  the  marriage,  should  not  be  bound  to  implement 
it?  I  therefore  conceive  that  Mrs.  Egerton  is  under  a  complete,  valid,  and  effectoal 
obligation,  to  transmit  to  Mr.  Forbes  the  benefit  of  any  action  for  distribution,  that 
she  could  bring  against  Colonel  Cuming,  the  administrator  of  her  mother's  succession. 

Lord  Batmatyne  said, — It  was  a  principle  now  universally  acknowledged,  that  the 
rights  of  parties  in  one  country,  to  personal  property  in  another,  must  be  carried  into 
effect  by  the  law  of  the  [27]  country  in  which  it  is  situated ;  and  accordingly,  with 
regard  to  succession,  personal  property  is  always  to  be  viewed  as  if  it  lay  in  the  country 
where  the  proprietor  was  domiciled.  At  the  same  time,  there  is  a  very  wide  difference 
between  the  question  of  substantial  right,  and  the  manner  in  which  the  right  must  take 
effect,  the  latter  being  regulated  to  a  certain  extent  by  the  law  of  the  country  where 
the  personal  property  lies.  I  have,  therefore,  great  doubt  how  far  confirmation  is 
necessary  to  establish  a  right  to  personal  property,  situated  in  England.  But  supposing 
that  confirmation  is  not  necessary  to  recover  property  in  England,  yet  when  the  qnee- 
tion  comes  to  be,  how  the  succession  is  to  be  distributed  in  England,  the  English  Court 
will  not  inquire  how  the  law  of  England  would  dispose  of  it,  but  how  it  would  be 
divided  and  transmitted  from  the  dead  to  the  living,  in  the  country  where  the  proprietcw 
had  his  domicile. 

I  therefore  give  myself  no  trouble  as  to  the  title  necessary  in  England,  sinee  the 
substantial  right  must  be  regulated  by  the  law  of  Scotland,  where  the  domicOe  waa 
Let  the  property  lie  where  it  will,  every  thing  respecting  the  communion  of  goods, 
during  the  subsistence  of  the  marriage,  and  the  extent  of  the  right  after  its  dissolutioo, 
must  be  regulated  by  the  law  of  the  country  where  the  domicile  is,  and  where  the  jut 
mariti  was  acquired. 

If  I  am  right  in  this,  I  am  relieved  of  every  question  as  to  the  forms  by  which  the 
right  of  the  wife  should  be  transferred  to  the  husband,  by  the  law  of  England.  The 
only  question  is,  What  is  the  extent  of  the  interest  which  the  husband  has  acquired  by 
the  law  of  Scotland  ? 
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Kow,  according  to  the  principles  of  the  law  of  Scotland,  it  appears  to  me,  that  as  far 
as  the  hoshand  had  recoyered  or  apprehended  possession  during  the  suhsistence  of  the 
marriage,  the  possession  will  remain  after  its  dissolution ;  hut,  on  the  other  hand,  the 
right  will  continue  in  the  wife,  if  it  has  not  heen  vested  in  the  husband,  either  by  his 
making  up  a  title  or  obtainiog  actual  possession.  Now,  I  ask.  Did  Mr.  Forbes  get 
possession,  civil  or  real,  either  in  one  shape  or  another )  If  he  did  not,  then,  by  the 
law  of  Scotland,  the  right  remained  with  Mrs.  Egerton,  at  the  dissolution  of  the 
maniage,  just  as  unlimited  and  perfect  as  if  the  n\arriage  had  never  been  contracted. 

In  this  view  I  do  not  care  what  is  the  effect,  in  England,  of  Colonel  Cuming's 
administration.  It  is  said  he  recovered  the  debts.  If  he  had  paid  them  over  to  Mr. 
Forbes,  or  if  Mr.  Forbes  had  got  a  judgment  against  Colonel  Cuming,  that  would  have 
been  sufficient ;  but  Mr.  Forbes  adopted  no  mode  of  acquiring  the  property,  and  there- 
fore, according  to  the  law  of  Scotland,  the  right  still  remains  entire  in  Mrs.  Egerton. 

Lord  Oraigie. — In  order  to  understand  the  rights  of  parties  in  this  case,  we  must  go 
into  various  questions.  The  first  is.  By  what  law  the  moveable  succession  is  regulated  f 
and  there  is  no  doubt  that  the  law  of  Scotland  must  be  the  rule.  The  next  ques- 
[28]  -tion  is.  In  what  form  and  manner  the  possession  must  be  acquired  1  and  I  under- 
stand it  to  be  equally  clear,  that  it  must  be  regulated  by  the  law  of  the  place  where  the 
property  lies.  Now,  no  form  whatever  was  necessary  to  establish  a  complete  right  to 
the  effects  in  England,  and  on  that  ground  I  hold,  that  Mrs.  Egerton,  while  her  jformer 
hnsband  was  alive,  had  a  complete  right  to  the  whole  of  the  funds.  The  last  question 
is  not  one  of  succession,  but  relates  to  the  right  which  the  marriage  between  Mr. 
Forbes  and  Mrs.  Egerton  created  in  him,  during  the  subsistence  of  the  union,  to  the 
funds  in  question.  As  to  that,  it  appears  to  me,  that,  by  the  law  of  Scotland,  which 
must  be  the  rule,  Mr.  Forbes  had  a  complete  right  to  the  funds  in  England ;  and  had 
he  brought  an  action  in  England  for  the  debts  due  to  his  wife,  he  would  have  been 
entitled  to  say  that  he  had  obtained,  by  marriage,  a  legal  assignment  to  all  his  wife 
should  acquire,  which  right  is  now  vested  in  his  son. 

Lord  RoheHson, — It  has  already  been  found  by  the  Court,  that  the  late  Lady 
Cuming  was  domiciled  in  Scotland,  and  that  the  succession  must  be  regulated  by  the 
law  of  Scotland.  It  now  also  appears,  from  the  opinions  of  English  counsel,  that^  by 
the  law  of  England,  there  is  no  necessity  for  administration,  or  any  other  legal  form, 
since  the  right  vests  immediately  in  the  next  of  kin  ipso  jure.  But,  though  the  right 
was  vested  in  that  manner  in  Mrs.  Egerton,  it  did  not  transmit  to  her  husband. 
According  to  the  opinions  held  by  some  of  your  Lordships,  Mr.  Forbes  was  in  a  better 
situation  than  he  would  have  been  in,  in  England,  for  there  he  would  have  learned  that 
the  right  did  not  transmit  to  him,  but  to  the  next  of  kin.  In  Scotland,  again,  he  would 
have  been  told,  that  the  right  not  having  been  vested,  could  not  be  claimed  by  him. 
Thus,  if  the  question  were  to  be  tried  by  the  law  of  either  country,  he  would  be  unsuccess- 
ful j  but,  by  a  jumble  of  the  laws  of  both  countries,  your  Lordships  are  about  to  give 
bJTn  what  he  could  not  have  obtained  either  by  the  one  law  or  the  other. 

Lord  Justice-Clerk, — The  case  of  Pulteney  cannot  be  regarded  as  a  precedent,  since 
it  appears  to  have  been  decided  on  special  circumstances,  and  not  to  have  been  intended 
by  the  Court  as  a  judgment  on  the  abstract  point  of  law.  But,  even  if  it  were  to  be 
considered  as  such,  I  should  not  have  felt  disposed  or  entitled  to  concur  in  that 
decision. 

With  regard  to  the  present  case.  From  the  opinions  of  English  counsel,  we  are 
now  enabled  to  collect  what  is  the  true  effect  of  letters  of  administration  taken  out  by 
one  of  the  next  of  kin.  In  administering  he  acts  for  behoof  of  all  who  are  interested  in 
the  succession,  any  one  of  whom  may  therefore  bring  the  administrator  to  account. 
Now,  if  the  administration  vested  a  right  in  all  who  were  interested  in  the  succession, 
there  was  just  done  here,  under  the  law  of  England,  what  would  have  been  necessary, 
by  the  law  of  Scotland,  as  to  effects  situated  in  this  country,  and  of  consequence  there 
was  vested  in  Mrs.  Egerton  an  actual  right  to  the  property  in  England. 

[29]  If  these  principles  be  established,  the  next  question  is,  Whether,  by  the  law  of 
Scotland,  marriage  operates  as  an  assignment,  by  the  wife,  of  all  she  may  acquire 
during  its  subsistence ;  and  hence,  whether  there  was  not,  during  the  lifetime  of  Mr. 
Forbes,  all  that  was  necessary  to  bestow  a  vested  right  1  It  may  be  true  that  Mr, 
Forbes  did  not  take  any  measures  to  complete  this  right,  but  we  have  now  the  acknow-r 
lodged  factk  that»  by  the  letters  of  administration,  such  right  was  given. 
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Kow,  if  tihe  law  is  clear,  that  the  administration  of  Colonel  Cuming  vested  in  all 
parties  a  right  to  compel  him  to  account^  I  can  see  nothing  farther  that  ooght  to 
influence  our  decision.  We  did  not  care  for  the  distribution  of  the  law  of  F^ng^^^  ^ 
we  merely  wished  to  learn  what  was  the  effect  of  administration,  by  the  law  of 
England,  in  vesting  a  right  in  those  who  are  interested  in  a  succession. 

Lord  Glenlee  coincided  in  the  opinion  of  the  majority  of  the  Courts 

The  interlocutor  of  Court  was  (27th  November  1812).— "Find  that  the  puiroer, 
Mary  Wardlaw,  during  her  marriage  with  the  late  Arthur  Forbes,  did  acquire  right  to  a 
share  of  the  moveable  estate  of  the  late  Lady  Cuming,  her  mother,  situated  in  En^d, 
as  one  of  the  children ;  that  the  same  did  vest  in  her,  and,  by  virtue  of  her  marriage, 
did  fall  and  belong  to  the  said  Arthur  Forbes,  Therefore  refuse  this  petition,  and 
adhere  to  the  interlocutor  complained  of/' 

[Cf.  Newlands  v.  Ohalmer'e  Trustees,  11  8.  70 ;  George  v.  OcaMs  Tntdeee,  3  D.  350.] 


No.  10.  F.C.  N.S.  m.  32.     1  Dec.  1812.    2nd  Div.— Lord  Craigie. 

John  Ejre  and  John  Grieve,  Pursuers. — Clerk  et  Oreenshields. 

William  Bennkt,  Defender. — Forsyth. 

Oompensationf  Retention — Bankrupt — Insurance, — ^Premiums  due  to  an  underwriter 
who  has  become  bankrupt  may  be  retained  in  compensation  of  debts  due  by  him  to 
the  insured,  notwithstanding  that  the  transaction  has  been  managed  in  the  oidinaiy 
way,  by  the  intervention  of  a  broker. 

The  estate  of  John  Kirk,  merchant  and  underwriter  in  Dunfermline,  wu 
sequestrated  in  1807,  but  a  composition  of  76.  per  pound  having  been  afterwudi 
accepted  by  the  creditors,  the  estate  was  reconveyed,  and  the  sequestration  discharged 

At  the  period  of  Kirk's  bankruptcy,  a  considerable  sum  remained  due  to  him  from 
various  mercantile  houses  in  Glasgow,  for  premiums  on  policies  of  insurance  which  he 
had  subscribed.  On  the  other  hand,  certain  debts  had  been  contracted  by  Kirk  to  the 
same  companies,  in  consequence  of  various  sums  due  by  him  as  an  underwriter,  but 
which  did  not  arise  from  losses  on  those  policies  on  which  the  premiums  were  claimed. 

William  Bonnet  to  whom  these  creditors  had  assigned  their  debts,  maintained  that 
he  had  a  right  to  retain  the  premiums  in  compensation  of  the  debts  due  to  them.  Mr. 
Kirk,  on  the  other  hand,  argued,  that  he  was  entitled  to  the  full  amount  of  the 
premiums,  while  his  creditors  could  only  claim  the  accepted  composition  on  the  losses 
due  by  him. 

The  cause  having  come  before  Lord  Craigie,  his  Lordship  pronounced  the  following 
interlocutor  (28th  January  1812^:  "Finds  That^  in  the  contract  of  insurance,  the 
premium  to  be  paid  by  the  insured,  being  the  consideration  stipulated  from  him  for  the 
indemnity  promised  by  the  underwriters,  is,  by  the  nature  and  spirit  of  the  contract^ 
due  to  the  underwriter,  and  him  only :  Finds,  that  though  the  insurance-broker,  or 
other  person  employed  to  effect  insurance,  is  by  usage  authorised  to  receive  the  premium, 
and  when  he  acknowledges  the  receipt  of  it,  becomes  liable  for  it  to  the  underwriter,  he 
IB  not  the  proper  creditor,  but  is  to  be  considered  as  a  factor  or  trustee  for  the  unde^ 
wri-  [33]  'ter,  in  whom,  until  the  premium  has  been  discharged  by  actual  payment^  the 
primary  and  substantial  right  of  claim  remains,  and  who  remains  debtor  at  all  times  to 
the  insured  for  any  losses  that  may  have  arisen :  Finds,  that,  in  this  state  of  the  rights, 
and  obligations  of  the  parties,  the  insured,  when  charging  the  underwriters  with  the 
losses  that  have  occurred,  may  give  credit  to  him  for  such  of  the  premiums  as  have  not 
been  paid,  so  as  to  confine  the  claims  of  the  parties  to  the  balance  appearing,  after  such 
a  setoff  has  been  made ;  therefore  repels  the  defences  pleaded  for  the  defender  and  his 
cautioner." 

It  was  argued  for  Kirk  and  Grieve,  in  a  reclaiming  petition,  that  insurance  in  its 
nature  is  an  unilateral  and  not  a  mutual  contract  Thus,  an  underwriter  having  sub- 
scribed a  policy  of  insurance,  remains  bound,  though  he  may  never  have  got  payment  of 
the  premium ;  and  thus  also  the  insured  must  pay  the  full  premium,  although  the  under- 
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writer  has  become  bankrupt^  and  can  only  rank  for  any  loss  on  the  sequestrated  estate  of 
the  underwriter. 

It  is  obvious  that  the  broker  may  often  have  got  the  premiums  in  his  pocket,  when 
he  takes  credit  from  the  underwriter.  On  the  other  hand,  it  is  equally  plain,  that,  in  a 
question  with  the  insured,  the  underwriter  never  can  be  permitted  to  say  that  he  has 
not  got  payment  of  the  premium,  because  the  written  policy  proves  that  the  contrary  is 
the  case.  It  is  an  erroneous  view  of  the  character  and  situation  of  an  insurance-broker, 
to  regard  him  as  an  agent  between  the  parties.  He  is,  in  fact,  after  the  policy,  the  sole 
and  only  proper  debtor  to  the  underwriters  for  the  premiums  of  insurance ;  and,  on  the 
other  hand,  he  is  the  creditor  of  the  insured  for  these  premiums.  Hence,  when  an 
underwriter  does  not  obtain  payment  of  the  premiums  of  insurance,  his  proper  right  of 
action  is  against  the  broker  with  whom  he  transacted,  and  not  against  the  insured. — 
MarduUlj  b.  i.  c.  7,  s.  7. — Park,  p.  27. — Manhdll,  p.  204.  In  short,  the  premiums  are 
due  to  the  underwriters  by  the  brokers,  and  the  same  premiums  are  due  to  the  broker  by 
the  insured. 

Answered, 

That  the  only  question  is,  whether  the  insured  be  debtor  to  the  underwriter  for  the 
premiums  of  insurance ;  and  that  he  is  so  is  clear,  both  from  the  nature  of  the  con- 
tract, and  from  law  authorities. 

Insurance  is  a  contract,  by  which  the  insured  agrees  to  pay  a  certain  sum  to  the 
underwriter,  while  the  underwriter,  on  the  other  hand,  becomes  bound  to  indemnify  him 
against  losses  of  a  certain  description.  The  policy  is  the  result  of  this  contract,  and  is 
evidence  of  its  terms.  It  is  clear,  therefore,  from  the  insurance,  that  the  obligations  of 
the  insured  cannot  be  weakened  by  the  responsibility  of  the  broker.  He  becomes,  in- 
deedy  a  cautioner ;  [34]  bat  the  addition  of  such  a  guarantee  can  never  cancel  the  obliga- 
tion of  the  principal  debtor. 

If  it  were  true  that  the  insarers  had  no  claim  for  premiums  against  the  insured,  it 
would  necessarily  follow,  in  the  case  of  the  broker's  bankruptcy,  that  the  insured  would 
pay  their  premiums  in  full  to  the  trustee,  or  assignee  of  the  bankrupt  broker,  while  the 
insurers  would  only  rank  for  these  premiums  on  the  estate ;  but  the  contrary  was  decided 
in  the  case  of  Bertram  against  Richmond  and  Freebairn's  trustee,  26th  November  1802. 
See  also  a  series  of  cases  in  Gook^s  bankrupt  law,  p.  414. 

Lord  Meadawbank  said, — I  understand  it  to  be  perfectly  settled,  that,  in  Scotland  at 
least,  the  insured  are  debtors  to  the  underwriters  for  the  premiums,  as  well  as  the 
brokers.  It  is  said,  that  it  is  the  broker  who  is  the  debtor.  Our  law  does  not  acknow- 
ledge the  rule  of  the  Roman  law,  that  a  trust  or  deposit  is  not  liable  to  compensation. 
According  to  my  notions  of  the  law  of  Scotland,  the  money  in  the  hands  of  the  insured 
is  liable  to  be  compensated  for  the  loss.  It  is  due  ultimately  to  the  underwriter,  and  he 
is  unquestionably  entitled  to  set  off  against  it  the  debts  due  to  him.  He  may  not  be 
right  in  pleading  retention.  I  believe  not,  by  the  custom  of  the  trade.  That  is  the 
peculiarity,  that  the  broker  can  levy  it  if  he  be  not  bankrupt  himself ;  but  if  he  does  not 
levy  it  while  he  is  solvent,  it  is  settled,  by  the  case  Bertram,  that  it  can  be  prevented 
from  going  into  the  pocket  of  the  bankrupt  broker. 

The  rest  of  the  Court  coinciding  in  this  opinion,  adhered  to  the  Lord  Ordinary's 
interlocutor. 

No.  11.  F.C.  N.S.  III.  35.     1  Dec.  1812.     1st  Div.— Lord  Armadale. 

James  Pierson,  Pursuer. — Gfreenshields, 

David  Balfour,  Defender. — T.  H.  Miller. 

Mandate — Insurance. — Where  goods  are  ordered  from  abroad  to  be  sent  in  certain 
specified  shipe,  but  no  price  is  named,  and  the  foreign  merchant,  thinking  the  price  too 
high  at  the  time  these  ships  sail,  delays  executing  the  commission  till  the  price  falls, 
and  then  sends  the  goods  by  a  different  ship,  the  person  who  ordered  them  is  bound 
to  receive  them,  unless  he  has  rejected  them  upon  receiving  notice  of  the  change  in 
the  mode  of  sending  them ; — at  all  events,  he  is  bound,  as  consignee,  to  insure  the 
goods,  after  he  has  been  informed  of  their  being  dispatched. 

David  Balfour,  merchant  in  Arbroath  (September  9th  1805),  ordered  Messrs*  Hay, 
P.C.  VOL.  I.  42 
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Pierson,  and  Company  of  Higa,  to  ahip  for  him  120  banela  lintoeed,  60  of  it  by  tbe 
"  Europa/'  and  60  by  the  '<  Hope,"  Muir  master,  if  she  was  at  Riga. 

On  the  2l8t  September,  Hay,  Pierson,  and  Company,  wrote  to  Balfonr,  informing 
him  that  the  *'  Hope  "  was  to  clear  that  day,  with  a  complete  cargo  of  flax,  hemp,  and  dea^ 
but  that  they  wonld  send  him  60  barrels  lintseed  by  the  '<  Earopa,''  and  60  by  any  other 
good  ship  for  Arbroath.  This  letter  concluded  thus :  ''  There  is  actually  no  price  yet 
for  seeds.  The  dealers  ask  18s.  and  it  is  said  such  has  actually  been  paid ;  much  lover 
we  do  not  expect  to  succeed  for  your  ordered  quantity.  Shall  endeavour  to  do  the  bert 
for  you."  On  the  4th  October  tiiey  again  wrote  to  ^Ifour,  that  very  little  lintseed  vii 
then  come  to  market^  and  it  was  of  so  bad  a  quality,  and  so  high  priced,  that,  unless  tiie 
price  fell,  they  woidd  not  send  any  to  their  correspondents.  This  letter  was  received  hj 
Balfour  on  the  11th  November.     No  answer  was  returned  to  either  of  these  letters. 

While  the  "  Europa  "  was  loading,  the  price  of  lintseed  remained  so  high,  that  Hay, 
Pierson,  and  Company,  did  not  think  it  advisable  to  purchase ;  but  the  price  of  tbt 
article  having  fallen  two-thirds  immediately  after,  they  purchased  100  bairalfl^  and 
shipped  it  on  board  the  "  Hope,"  Oaptain  Robertson  of  Leith,  for  the  defender,  of  which 
they  informed  him  by  a  letter  of  the  same  date  as  the  [36]  shipment^  29th  Noyembv 
1805 ;  and  he  was  also  informed  of  the  shipment  by  a  letter  from  Mr.  Hay,  one  of  the 
partners  of  the  house  of  Hay,  Pierson,  and  Company,  then  in  London. 

In  answer  to  Mr.  Hay's  letter,  Balfour  wrote.  That  he  wished  his  information  had 
been  more  particular ;  that  his  order  was  for  120  barrels,  in  two  vessels,  in  which  oeaa 
he  was  not  in  the  practice  of  insuring  lintseed ;  but  a  greater  quantity  made  a  difference, 
and  the  information  did  not  put  it  in  his  power  to  insure  in  a  regular  way.  He  ms 
afraid  the  vessel  might  winter  in  Riga ;  and  in  that  case,  he  hoped  that  the  loss  ahoold 
not  fall  on  him,  after  such  a  deviation  from  his  orders :  That  he  had  written  to  the 
house  on  the  13th  December,  and  said,  *'  Not  having  heard  to  this  date  more  about  tha 
lintseed,  I  am  hopeful  I  am  perfectly  clear  of  it."  That,  in  all  these  circumstancee,  he 
trusted  he  should  not  be  blamed  for  waiting  for  further  information ;  and  had  deaiied 
the  house  upon  whom  Hay,  Pierson,  and  Company  had  drawn,  by  his  order,  for  the  price 
of  the  seed,  not  to  accept. 

On  the  30th  December  Mr.  Hay  wrote  to  Balfour,  that  the  deviation  from  his  oidei^ 
in  shipping  in  one  vessel  in  place  of  two,  and  not  sending  the  full  quantity,  could  sot 
justify  his  ordering  his  banker  not  to  accept  the  draft  for  the  price  of  the  lintseed ;  thit 
there  would  be  no  ships  detained  at  Riga ;  and  that  he  would  do  well  therefore  to  effect 
the  insurance. 

On  the  14th  January  1806,  Balfour  wrote  to  Mr.  Hay,  that^  considering  all  the  cir- 
cumstances attending  the  shipment,  and  the  little  chance  of  the  vessel  getting  home  that 
season,  he  could  not  allow  the  draught  to  be  accepted,  and  had  indorsed  the  invoice  and 
bill  of  lading  to  him,  as  any  view  of  profit  was  overbalanced  by  the  risk  of  the  veaeel 
wintering  at  Riga ;  and  that  he  was  sorry  he  had  been  under  the  necessity  of  rejectipg 
the  seed. 

On  the  4th  February  Mr.  Hay  wrote  Balfour,  that  it  appeared  from  the  Sound  lift 
of  the  28th  December,  that  Captain  Robertson  had  set  sail  for  Leith,  which  he  hoped 
would  induce  him  to  order  the  draught  to  be  honoured ;  and  stating,  that  as  it  was  his 
duty  to  have  got  the  seed  insured,  he  would  be  liable  for  any  loss  that  might  be  soi- 
tained  by  the  insurance  not  having  been  effected. 

The  "  Hope  "  was  lost  about  the  4th  of  February.  Balfour  refused  to  pay  the  price  of 
the  seed ;  and  an  action  was  afterwards  raised  against  him  by  Mr.  Pierson,  one  of  the 
partners  of  Hay,  Pierson,  and  Company,  resident  in  London. 

The  Lord  Ordinary  pronounced  this  interlocutor :  "  Sustains  the  defences,  assoilxiei 
the  defender,  and  decerns." 

The  pursuer  reclaimed  to  the  Court,  and  pleaded.  That  there  had  been  no  each 
deviation  from  the  orders  which  his  house  had  received  from  the  defender  as  cooid 
throw  the  loss  upon  them,  the  directions  as  to  the  mode  in  which  the  lintseed  was  to  be 
sent  not  forming  any  material  part  of  the  mandate ;  as,  at  the  same  [37]  time,  that  the 
defender  desired  sixty  barrels  of  the  seed  to  be  sent  by  the  "  Hope,"  in  which  he  was  a 
part  owner,  he  suggested  a  different  destination  for  her,  which,  if  adopted,  would  hate 
been  inconsistent  with  his  order  to  send  the  lintseed  by  her ;  and  not  having  mentioned 
any  price  to  be  given  for  the  lintseed,  something  was  left  to  the  discretion  of  the 
pursuers,  which  they  had  prudently  exercised,  by  delating  to  purchase  the  s^ed  till  \\ 
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eame  to  be  at  a  reasonable  price,  which  was  of  more  importance  than  sending  it  by  any 
particular  ship.  Besides,  the  defender  having  had  notice  that  the  seed  was  not  to  be 
lent  in  the  ships  specified  by  him,  in  time  to  countermand  his  order,  he  ought  to  have 
done  so ;  and,  having  failed  in  that  respect,  he  was  not  entitled  to  reject  the  goods,  had 
they  come  safe  to  hand,  merely  because  they  were  sent  by  a  different  ship  from  the  one 
he  had  mentioned.  At  all  events,  he  must  be  liable  in  the  price  of  this  seed,  from  not 
having  insured  it,  which  it  was  his  duty  to  have  done,  as  consignee,  whether  he  meant 
to  receive  or  reject  his  goods. 

In  his  answers  to  this  petition,  the  defender  rested  upon  the  deviation  from  his 
orders  as  to  the  mode  of  sending  the  lintseed,  which  he  contended  ought  to  throw  the 
loss  upon  the  pursuers,  and  endeavoured  to  shew,  that  he  had  not  information  of  the 
pursuer's  intention  to  deviate  from  his  order,  in  time  to  prevent  his  sending  the  seed  by 
a  different  vessel  from  that  which  he  had  pointed  out. 

The  Court,  28th  May  1812,  '^  altered  the  I>ord  Ordinary's  interlocutor,  and  found 
the  respondent  liable  in  the  price  of  the  lintseed  pursued  for,  and  interest  as  libelled," 

A  great  majority  of  their  Lordships  were  of  opinion,  that  Hay,  Pierson,  and  Com- 
pany, had  acted  prudently  in  delaying  sending  the  lintseed  till  it  could  be  had  at  a 
reasonable  price,  the  defender  not  having  named  any,  though  that  delay  made  it 
impossible  to  send  it  by  the  ships  named  by  him ;  and  that  there  was  no  such  devia- 
tion from  his  orders,  as  entitled  the  defender  to  throw  the  loss  upon  the  house  of 
the  pursuer.  They  were  further  of  opinion,  that  it  was  the  duty  of  the  defender,  as 
consignee,  to  have  insured,  and  that  his  failure  to  do  so  was  a  sufficient  reason  for 
subjecting  him  in  the  loss. 

Upon  reconsidering  the  case,  on  a  petition  for  the  defender,  and  answers,  the  Court 
adhered. 


No.  14.      F.C.  N.S.  m.  42.     10  Dec.  1812.     2nd  Div.— Lord  Bannatyne. 

Fbancis  Gordon  and  Others,  Trustees  for  Archibald  Sorley,  Pursuers. — 

L*Amy. 

Jambs  Montbith,  Defender. — Forsyth, 

Writ, — ^Prorogations  of  a  submission  sustained  and  held  probative  of  their  own  dates, 
though  not  subscribed  before  witnesses  nor  holograph  of  the  arbiter. 

In  1798,  Archibald  Sorley,  writer  in  Glasgow,  engaged  with  some  other  persons  in 
that  city,  in  a  speculation  for  building  houses.  By  the  contract  which  they  entered 
into,  a  person  of  the  name  of  Robertson,  who  was  one  of  the  partners,  became  bound  to 
erect  the  buildings  at  a  certain  price.  Sorley  having  become  bankrupt,  and  Messrs. 
Gordon  and  others  having  been  appointed  trustees  for  his  creditors,  in  order  to  settle 
the  sum  which  was  due  by  Sorley  to  Eobertson,  a  submission  was  entered  into  betwixt 
these  trustees  and  John  Monteith,  the  person  to  whom  Robertson  had  assigned  his 
claims. 

For  several  years  no  decreet  was  pronounced  in  the  submission.  It  was  prorogated, 
once  every  year,  five  different  times ;  and  the  minutes  of  the  prorogation  were  neither 
holograph  of  the  arbiter,  nor  tested,  in  terms  of  the  Act  1681.  At  length,  however,  a 
decreet-arbitral  was  pronounced  on  the  27th  April  1807.  The  trustees  of  Mr.  Sorley, 
being  dissatisfied,  suspended  the  charge  on  this  decreet,  but  the  Lord  Ordinary  found 
the  letters  orderly  proceeded. 

The  suspenders  reclaimed ;  and,  among  other  objections,  they  [43]  maintained  that 
the  prorogations  of  the  decreet-arbitral,  not  having  been  subscribed  before  witnesses, 
were  insufficient  for  proving  their  own  dates ;  as  it  is  a  general  rule  of  law,  that  no 
writing  is  sufficient  for  proving  its  own  date,  unless  it  is  holograph  or  executed  before 
witnesses.  Enk.  b.  iii.  tit  2,  s.  2. — Stadr^  b.  iiL  tit.  4,  s.  29.  That  the  case  of  Stewart 
against  Watherston,  8th  March  1804,  has  no  application  to  the  present  question,  as,  in 
that  case,  no  objection  was  taken  to  the  date  of  the  prorogation.  It  was  not  alleged 
that  the  date  was  false ; — the  only  question  was,  whether,  in  point  of  solemnity,  and 
under  the  terms  of  the  Act  1681,  it  was  necessary  to  attest  a  pror<^tion  of  a  submission 
by  witQessesf  but  the  objection  which  the  suspenders  plead  here^  is  not,  that  the  pro- 
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rogations  are  in  themselves  infonnal,  and  therefore  null,  but  that»  though  in  other 
respects  perfectly  valid,  they  do  not  prove  their  own  dates.  Now,  many  writingB  may 
be  good  in  point  of  solemnity,  provided  the  true  date  is  not  called  in  question,  and  yet 
be  utterly  insufficient  for  a  proof  of  their  date. 

The  Court,  however,  conceived  that  the  case  corresponded  so  closely  with  that  of 
Stewart  against  Watherston,  that  it  would  be  dangerous  to  depart  from  the  decision 
therb  pronounced ;  and  accordingly,  on  advising  the  petition,  with  answers,  they  adhend 
to  the  Lord  Ordinary's  interlocutor. 


No.  15.         F.C.  N.S.  III.  43.     10  Dec.  1812.     2nd  Div.— Lord  Craigie. 

Alexander  Callender,  Pursuer. — Clerk  et  Jardine. 

John  Kilpatrick  and  Others,  Defenders. — Cranstoun  et  Oreensfiidds. 

BUI  of  Exchange, — A  bill  of  exchange  is  vitiated  by  the  holder  deleting  from  the  &ee 
of  the  bill  the  name  of  a  person  who  also  appeared  as  indorser. 

William  Watson,  flesher  in  Glasgow,  having  occasion,  in  March  1810,  to  raise  the 
sum  of  L.200,  applied  to  Messrs  KUpatrick  and  Macleay,  who  consented  to  draw  a  bill 
on  [44]  him,  which  they  afterwards  indorsed,  and  put  into  his  hands^  that  he  migbt 
discount  and  raise  money  upon  it. 

The  bill  was  as  follows:— "L.200  sterling.  Glasgow,  March  24,  1810.— Three 
months  after  date,  pay  to  us  or  order,  at  your  stand,  No.  1,  Old  Beef  Market  here,  Two 
Hundred  Pounds  sterling,  for  value  received  of  (Signed)  John  Kilpatbiok,  Johb 
Maolbat.  (Addressed)  To  Mr.  William  Watson,  flesher  in  Glasgow.  (Signed)  Willui 
Watson."     It  was  then  indorsed  thus,  "  John  Kilpatrick,  John  Macleay." 

Matthew  Watson,  the  brother  of  William,  afterwards  agreed  to  become  an  indoieer 
likewise,  in  order  that  the  bill  might  be  more  readily  discounted. 

In  this  shape  it  was  attempted  the  discount  the  bill  at  Glasgow,  but  there  money 
could  not  be  procured  for  it.  It  was  afterwards  taken  to  Falkirk,  where  Williea 
Watson  applied  to  Callender  to  put  his  name  to  it^  in  order  to  give  it  credit  at  the 
Falkirk  Bank.  Callender  was  thus  persuaded  to  become  the  last  indorser  of  die  bill; 
and  conceiving  that  it  was  not  in  proper  form,  he  previously  deleted  the  subscription  of 
Macleay  from  the  face  of  the  bill. 

William  Watson,  the  acceptor,  having  become  bankrupt,  Callender  gave  a  charge  oa 
the  bill  to  the  three  prior  indorsers.  A  bill  of  suspension  was  presented,  which  vii 
refused  by  the  Lord  Ordinary,  but  was  afterwards  passed  by  the  Court,  on  adrising 
reclaiming  petitions. 

Callender,  however,  instead  of  insisting  in  his  charge,  brought  an  ordinary  action, 
conceiving  that  the  same  regularity  in  the  document  of  debt  would  not  be  reqnind 
under  that  form  of  procedure. 

The  Lord  Ordinary  (Craigie),  having  taken  the  case  to  report^  it  was 
Argued  for  the  pursuer, — That  he  merely  deleted  the  subscription  of  Madeay  from 
the  body  of  the  bill,  conceiving  it  to  be  unnecessary  and  superfluous,  as  his  ume 
appeared  on  the  back  of  it  as  indorser.     Observing  two  names  above  the  acceptor  u 
drawers,  and  the  same  names  on  the  bill  as  indorsers,  he  conceived  a  mistake  had  bean 
committed  in  the  form  of  the  bill,  and  that  the  intention  of  the  parties  was  to  have  this 
bill  drawn  by  Kilpatrick,  accepted  by  William  Watson,  indorsed  by  the  drawer  to 
Macleay,  by  him  to  Matthew  Watson,  and  by  him  to  the  pursuer.     He  therefoie 
reduced  the  bill  to  a  form  which  he  conceived  to  be  more  correct  and  r^^ular.    Bj 
drawing  his  pen  through  the  name  of  John  Macleay  on  the  face  of  this  bill,  he  made  t 
very  innocent,  though  unnecessary  change  on  the  voucher,  which  rendered  his  own  right 
to  it  neither  better  nor  worse,  and  gave  him  no  farther  advantage  than  what  he  would 
otherwise  have  possessed.     The  document  of  debt,  therefore,  was  not  vitiat-  [46]  -ed  by 
the  change,  for  every  change  will  not  invalidate  a  written  voucher,  and  it  remains 
effectual  if  the  alteration  proceed  from  accident  or  mistake,  and  is  of  such  a  nature  that 
it  can  bestow  no  benefit  on  the  holder. — Durie,  4th  December  1629,  Oliphant — StoV, 
22d  November  1671,  Patillo. — Dici,  voce  Presumption.    And  in  those  cases  where  UUs 
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have  been  set  aside  on  account  of  vitiation,  the  alteration  made  was  such  as  actually 
gave  some  advantage  to  the  holder  of  the  bill,  or  where  the  alteration  was  such  as  might 
be  construed  so  as  to  give  him  eventually  some  advantage. 

Nor  was  the  situation  in  relief,  of  the  indorsers  in  respect  to  one  another,  affected 
by  the  name  of  Madeay  being  deleted.  In  accommodation-bills,  which  the  one  in 
question  clearly  was,  the  Court  have  relaxed  from  the  strictness  formerly  required  in 
bills  of  exchange,  granted  in  consequence  of  real  mercantile  transactions.  All  the 
persona  whose  names  are  on  such  bills  must  be  considered  in  the  light  of  acceptors  to 
the  person  who  advances  the  money  on  the  faith  of  their  subscriptions.  The  acceptor 
having  received  no  value  from  the  drawer,  and  none  of  the  indorsers  having  received 
any  value  from  each  other,  there  is  a  presumed  understanding  among  them  as  to  their 
relief ;  and  it  is  of  little  consequence  to  inquire  whose  names  stand  as  drawers  and  whose 
as  indorsers. 

With  regard  to  Kilpatrick,  who  has  chiefly  complained  of  a  change  in  the  obligation, 
as  being  now  the  sole  drawer,  his  obligation  is  no  ways  increased  by  being  drawer 
instead  of  indorser ;  the  whole  of  the  parties  being  equally  liable  to  the  one  by  whom 
the  advance  was  made,  whether  their  names  stand  as  drawers  or  indorsers. 

At  all  events,  if  it  were  doubtful,  from  the  alteration,  how  far  the  pursuer  could 
ruse  summary  diligence  on  the  bill,  he  is  at  least  entitled  to  sue  these  defenders  at 
common  law,  on  their  paction  to  become  security  to  him  for  this  advance  of  money,  and 
to  refer  to  this  document  to  establish  the  existence  of  the  debt. 

It  was  argued  for  the  defenders,  that,  as  far  back  as  our  decisions  reach,  alterations 
on  written  documents  in  general  have  been  found  to  infer  nullity. — Forbes  againnt 
Sinclair,  15th  May  1613. — Patillo  against  Forrester,  22d  November  1671. — Brown 
agtdnst  Harris,  20th  June  1701. — Laurie  against  Beid,  9th  July  1712. 

With  regard  to  bills,  even  more  strictness  has  been  required  than  in  the  case  of  other 
documents. — Murchie  against  Macfarlane,  Ist  July  1796. — ^AUan  against  Toung, 
5th  March  1800. — Trustee  on  the  estate  of  Miudoch  Eobertson  and  Company, 
4th  December  1799.  Reversed  in  the  House  of  Lords,  26th  November  1801.^  Pigot's 
case,  Cooke's  Rep.  p.  825. — Master  against  Miller,  Andruther's  Eep.  Yol.  I.  p.  225. 

[46]  From  these  authorities  it  appears,  that  any  material  alteration  of  a  bill  renders 
it  altogether  void.  This  plea  will  be  equally  effectual,  whether  the  alteration  was  made 
for  a  purpose  plainly  fraudulent,  or  from  motives  in  which  no  fraud  can  be  traced. 
Nay,  though  it  be  certain  that  the  change  was  made  in  order  to  give  effect  to  the  real 
intention  of  the  parties;  and  the  rule  will  be  the  same,  although  the  alteration  be 
favourable  to  the  party  who  pleads  vitiation. 

In  the  present  instance,  it  is  confessed  that  the  vitiation  was  deliberately  made  by 
the  pursuer,  and  the  motives  by  which  he  was  actuated,  cannot  be  inquired  into.  The 
effect  was,  to  change  the  relative  situation  and  obligation  of  parties.  The  writing 
libelled  on,  is  not  the  contract  to  which  the  defenders  became  parties.  They  were 
parties  to  a  bill  of  which  the  drawers  were  Messrs.  Kilpatrick  and  Macleay ;  and  from 
the  situation  of  these  persons,  as  joint  drawers,  certain  rights  and  obligations  resulted. 
But  in  the  writing  founded  on,  there  is  only  one  drawer,  and  these  rights  and  obligations 
no  longer  exist. 

The  pursuer  has  endeavoured  to  evade  this,  by  alleging  that  the  bill  in  question  is 
an  acoommodation-bill,  to  which  the  ordinary  rules  of  law  do  not  apply,  as  the  parties 
who  were  originally  bound  by  them,  are  liable  jointly  and  severally  to  the  holder,  so 
that  their  interest  cannot  be  affected  by  such  alterations  as  that  practised  in  the  present 
instance.  The  defenders,  however,  are  yet  to  learn,  that  the  ordinary  rules  of  law  do 
not  apply  to  such  bills ;  and  in  fact  the  situation  and  recourse  of  parties  were  materially 
changed  by  the  alteration.  The  situation  of  Kilpatrick  was  worse,  because,  if  he  were 
to  pay  it,  he  would  be  entitled  to  no  relief  against  Macleay;  and  if  Kilpatrick  be 
relieved  in  consequence  of  this  change  in  his  situation,  this  is  hurtful  to  Macleay,  who 
is  entitled  to  be  liberated  also.  If  the  drawers,  again,  are  liberated,  the  indorser 
Watson,  who  can  have  no  recourse  on  them,  has  the  same  plea  to  urge. 

Lord  Meadowhank  said,  that  if  the  Court  once  allowed  a  party  at  his  own  pleasure 
to  alter  a  bill  of  exchange,  there  was  no  saying  in  what  it  might  end.    If  there  be  such 

^  Not  reported. 
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a  thing  as  a  literarum  obligation  it  is  a  bill  of  exchange.  But  what  action  can  any  one 
possess  on  a  literaarum  obligation  which  he  has  himself  annihilated. 

Lord  Robertaon, — It  is  admitted  by  the  pursuer,  that  the  bill  was  altered  by  himself 
and  the  change  is  a  material  one,  for  it  affects  the  relief  that  one  drawer  woold  have  had 
against  the  other,  according  to  the  original  form.  The  contract^  in  fact»  is  no  longer  the 
same,  and  therefore  the  vitiation  must  operate  as  an  ipso  fado  extinction  of  tfaa 
obligation. 

Lord  Graigie  would  have  readily  acquiesced  in  this  opinion,  if  the  matter  had  been 
finally  settled  by  former  decisions,  but  of  [47]  this  he  was  not  satisfied.  In  the  present 
case,  there  was  merely  a  deletion  made  by  accident  or  error,  which  cannot  justly  be  held 
a  vitiation. 

Lord  JusHce-Clerk  thought  it  of  infinite  inportance  that  the  decidons  of  the  Cout 
should  be  uniform ;  and,  taking  the  whole  course  of  these  decisions  as  interpretations  of 
the  law,  he  was  clear  that  it  was  of  no  consequence,  as  far  as  related  to  its  validity  as  a 
document  of  debt,  whether  a  bill  had  been  altered  by  mistake,  or  for  some  sinister 
purpose.  That  it  would  be  dangerous  in  the  extreme  were  the  Court  to  give  any 
countenance  to  what  is  here  attempted  by  the  pursuer.  That  there  was  nnquestionaUy 
a  total  alteration  of  the  document.  The  defenders  were  therefore  entitled  to  say,  that 
it  was  not  the  one  in  which  they  became  bound,  and  this  defence  remained  the  aame^ 
though  it  was  originally  drawn  as  an  accommodation-bill. 


No.  18.       F.C.  KS.  III.  49.     18  Dec.  1812.     Ist  Div.— Lord  Balgray. 

George  Bonaldson,  Petitioner. — For  the  Petitioner,  TJiomson  et  Skene;  for 

the  BespondentB,  Gibson. 

Tack, — Found,  that  where  a  tack  not  secluding  assignees  and  sub-tenants,  is  granted  for 
a  term  of  years  and  a  lifetime,  to  a  person  and  his  heirs,  it  is  the  life  of  the  prindpil 
tenant  in  possession  at  the  expiry  of  the  term,  and  not  the  life  of  the  person  deriviog 
right  from  him,  on  payment,  not  of  a  surplus  rent,  but  of  a  grasntm^  and  in  tiie 
natural  possession,  that  regulates  the  duration  of  the  lease. 

The  Marquis  of  Tweeddale  let  to  John  Wilson,  whom  failing,  to  his  second,  thizd 
and  fourth  sons,  in  succession,  the  farm  of  Marvingston,  "  for  all  the  days,  years  and 
terms,  of  three  nineteen  years,  and  after  the  eajnrajkon  of  the  third  nineteen  yean^fift 
the  Itfetime  of  the  person  then  in  possession,^*  John  Wilson  having  died,  was  saooeeded 
in  the  possession  of  the  farm,  in  terms  of  the  lease,  by  his  son  James  Wilson,  who 
entered  into  an  agreement  with  George  Bonaldson  in  Longniddry,  the  petitioner's 
father,  by  which  he  sold  to  him  his  right  to  the  lease  of  the  farm  of  Marvingston.  Tfaii 
agreement  was  carried  into  effect  in  the  form  of  a  subtack,  by  which  Wilson  subset  die 
farm  to  Bonaldson  for  the  remainder  of  the  endurance  of  the  lease,  and  assigned  to  bin 
two  subtacks  of  parts  of  the  farm  which  had  been  formerly  granted.  Bonaldson  vai 
taken  bound  to  pay  the  whole  rent^  and  the  grassums  stipulated  to  be  paid  by  the 
original  lease  at  the  commencement  of  each  nineteen  years,  and  of  the  l£ferent4ea8a 
He  entered  into  possession  of  the  farm,  paid  his  rent  directly  to  the  factor  of  the 
Marquis  of  Tweeddale,  from  whom  he  received  a  receipt  in  his  own  name ;  and,  in  the 
year  1810,  he  was  in  treaty  with  Lord  Maitland,  the  Marquis's  commissioner,  for  con- 
verting the  right  of  liferent^  which  he  understood  to  be  in  his  own  person,  into  a  kaae 
for  a  certain  number  of  years ;  but  this  never  took  place. 

Upon  George  Bonaldson's  death,  he  was  succeeded  in  posses-  [60]  -sion  of  the  ton 
of  Marvingston  by  his  son,  the  petitioner,  who  paid  his  rent  directly  to  the  proprietoi^ 
or  his  factors,  from  whom  he  received  a  receipt  in  his  own  name,  as  he  did  likewise  iat 
the  grassum  paid  by  him  on  commencement  of  the  liferent-lease  in  1808. 

In  January  1812,  James  Wilson,  from  whom  the  petitioner's  fatlier  had  derived  hii 
right,  died.  The  last  of  the  terms  of  nineteen  years  had  previously  expired ;  and  the 
Marquis  of  Tweeddale  now  presented  a  petition  to  the  Sheriff  of  Haddington,  stating 
that  the  lease  of  Marvingston  had  become  vacated  by  the  death  of  James  Wileon,  he 
being  the  person  entitled  to  the  liferent^  in  terms  of  the  original  tack,  and  praying  him 
to  eject  the  petitioner. 

The  Sheriff-Substitute  dismissed  this  petition;  and  the  case  came  by  advocation 
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before  Lord  Balgray,  who  pronounced  tibis  interlocutor:  "Finds  that,  by  tack  dated 
29th  September  1750,  the  late  John,  Marquis  of  Tweeddale,  let  the  lands  of  Marvingston 
to  John  Wilson,  tenant  in  Marvingston,  and,  after  his  decease,  to  James  Wilson,  his 
second  lawful  son,  and  his  heirs,  whom  failings  to  Robert  Wilson,  his  third  lawful  son, 
and  his  heirs,  whom  failing,  to  William  Wilson,  his  youngest  lawful  son,  and  his  heirs ; 
but  no  mention  is  made  therein  of  assignees  or  suh-tenants ;  and  that  for  all  the  days, 
terms  and  years,  of  three  nineteen  years,  and  after  the  expiration  of  the  third  nineteen 
years^  for  the  lifetime  of  the  person  then  in  possession:  Finds,  that,  in  April  1780, 
James  Wilson,  second  son  of  the  said  John  Wilson,  granted  a  subtack  of  the  said  farm 
(with  the  burden  of  two  other  subtacks  previously  granted,  the  one  by  the  said  John 
Wilson,  and  the  other  by  himself,  of  parts  of  the  lands,  in  favour  of  Andrew  Allan  and 
John  Inglis),  to  Greorge  Bonaldson,  tenant  in  Longniddry,  during  all  the  days,  terras, 
years  and  space,  yet  to  run  of  the  tack  thereof  granted  by  the  deceased  John  Marquis 
of  Tweeddale  to  the  also  deceased  John  Wilson,  &c.  of  which  tack  there  were  thirty-one 
years  to  run  from  Whitsunday  1777,  together  with  the  lifetime  of  the  person  in 
possession  at  the  expiration  of  the  said  number  of  years  yet  to  run  of  the  said  tack : 
Finds,  that^  by  the  said  subtack,  George  Ronaldson,  the  subtenant,  became  bound  to 
pay  the  whole  rents  of  the  said  farm  of  Marvingston,  falling  due  from  and  after  the 
term  of  Lammas  1778,  and  also  to  pay  to  the  Marquis  of  Tweeddale,  proprietor  of  the 
said  form,  the  two  gnusuma  or  entries  specified  in  the  said  tack,  one  at  the  beginning 
of  the  last  nineteen  years  thereof,  and  the  other  at  the  commencement  of  the  liferent : 
Finds,  that  the  said  George  Ronaldson  entered  into  possession  of  the  said  farm^  and  has 
regularly  paid  the  rent  directly  to  the  proprietor,  and  in  particular  the  factor  of  the 
proprietor  has  acknowledged,  by  receipt  to  him,  1st  June  1808,  the  receiving  the  sum 
of  L.50  sterling,  as  the  entry  due  upon  the  life,  according  to  the  tack  of  Marvingston : 
Finds,  that  the  last  nineteen  years  expired  at  the  term  of  Whitsunday  1808,  at  which 
period  James  Wilson,  the  prin- [61] -cipal  tenant^  was  alive:  Finds  it  admitted,  that 
the  said  James  Wilson  died  upon  the  8th  January  1812 :  Finds,  that  the  proprietor 
and  his  factors  having  directly  received  from  the  said  George  Ronaldson  payment  of  the 
rent  and  grassumSf  the  said  subtack,  as  far  as  such  right  extends,  cannot  be  quarreUed 
by  the  proprietor :  but  finds,  That  said  subtack  does  not  alter  or  innovate  the  terms  of 
the  origins!  lease ;  and  that  notwithstanding  of  the  same,  the  civil  possession  of  the  said 
lands  must  be  held  to  be  legally  vested  in  John  Wilson,  and  the  other  heirs  substituted 
to  him  :  therefore  finds.  That  the  liferent  must  be  held  to  depend  upon  the  life  of  the 
principal  tenant,  in  the  civil  possession  at  the  expiry  of  the  last  nineteen  years,  and  not 
of  the  subtenant;  and  as  the  said  James  Wilson  was  alive  at  the  said  period,  the 
endurance  of  his  life  must  be  understood  to  regulate  the  rights  of  the  parties ;  and  in 
respect  it  is  admitted  he  is  now  dead,  and  that  nothing  has  been  done  by  the  proprietor, 
his  eommieeumer  or  factorsy  to  alter  the  terms  of  the  original  lease.  Remits  to  the  Sheriff, 
with  this  instruction,  to  alter  his  interlocutor,  and  to  decern  in  the  removing,  as  libelled.'' 
The  petitioner  reclaimed,  and  pleaded.  That  he  must  be  held  the  person  in  posses- 
sion at  the  expiry  of  the  last  nineteen  years,  and,  as  such,  entitled  to  the  liferent ;  for 
the  right  to  the  farm  granted  to  his  father,  though  nominally  a  subtack,  was  in  fact  an 
assignation,  as  he  took  upon  himself  all  the  prestations  of  the  original  lease,  and  Wilson 
derived  no  profit  from  it,  but  the  sum  paid  in  consideration  of  the  grant ;  and  having 
after  that  no  connection  with  the  farm,  he  could  not  be  held  to  be  the  person  in 
possession  at  the  expiry  of  the  last  nineteen  years. 

The  Court,  26th  November  1812,  Refused  the  petition  without  answers,  and 
adhered  to  the  Lord  Ordinary's  interlocutor;  and  upon  the  18th  December,  their 
Lordships  refused  a  second  reclaiming  petition. 


No.  19.  F.C.  N.S.  IIL  52.     18  Dec.  1812.     1st  Div.— Lord  Balmuto. 

Gbobgb  Mill  and  John  Hoab,  competing  in  a  Multiplepoinding. — ^For 

Hoar  Janus  BM;  for  Mill  A.  Irving, 

Arrestment. — An  arrestment  of  a  ship  on  the  stocks,  proceeding  on  an  Admiralty 
precept^  is  a  valid  form  of  diligence. 

John  Yelton,  merchant  in  Kincardine,  was,  in  the  month  of  November  1807, 
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indebted  to  George  Mill  in  a  considerable  sum  of  money.  Mill,  being  anxious  to  obtain 
security,  Yelton  became  bound  to  execute  a  conveyance  in  bis  favour,  of  a  sbip  which 
he  was  then  building.  This  security  was  also  to  extend  to  certain  advances  which  Mill 
was  to  make  towards  finishing  the  vessel ;  but  this  security  was  not  at  that  time  reduced 
to  a  legal  or  probative  form. 

At  this  time  Yelton  was  indebted  to  John  Hoar  of  Redbridge  for  the  price  of  a 
quantity  of  timber,  which  he  had  received  for  building  the  ship,  and  also  to  sell  on 
commission.  For  this  debt  Mr.  Hoar,  in  January  1808,  raised  an  action  before  the 
Judge- Admiral.  On  the  18th  of  that  month  a  citation  was  given  to  Telton  upon  an 
Admiralty  precept,  and  on  the  same  day  an  arrestment^  proceeding  on  that  precept^ 
was  laid  on  the  vessel,  by  affixing  a  copy  of  the  execution  upon  the  stern-post 

Mill  continued,  in  the  course  of  winter  and  spring  1808,  to  advance  various  soma 
towards  completing  the  building  of  the  vessel,  and  she  having  been  finiahed,  the  register 
was  (June  20,  1808)  taken  in  the  name  of  Mill,  and  of  Robert  Fergus,  the  person  wbo 
had  built  her,  who  was,  by  agreement^  to  receive  security  over  the  vessel  for  his  wagea. 
Mill,  Fergus,  and  the  debtor,  Yelton,  afterwards  attempted  to  bring  the  vessel  to  aale^ 
and  were  stopt  by  an  interdict  at  the  instance  of  Hoar,  founded  upon  the  arrestment  on 
the  Admirality  precept. 

There  thence  ensued  a  competition  between  Hoar,  and  Mill  and  Fergus,  as  to  their 
preferable  claims  upon  the  vessel.  In  the  course  of  that  discussion  it  was  agreed  that 
the  vessel  should  be  sold,  and  a  mulliplepoinding  was  brought  by  the  purchaaer  to 
have  it  ascertained  who  had  a  right  to  the  price. 

In  that  multiplepoinding  Hoar  claimed  a  preference  on  his  arrestment :  and  Mill 
claimed  a  preference  on  the  advances  he  had  made  towards  completing  the  vessel,— on 
the  agreement  that  he  [633  ^^  ^  hoYe  security  over  it  for  the  other  debts  due  to  him 
by  Yelton, — and  on  the  register  of  the  vessel  having  been  taken  in  his  name. 

The  Lord  Ordinary  (February  5,  1812),  preferrad  Hoar  to  the  fund  in  medio. 

Mill  petitioned  against  that  interlocutor,  and  when  the  petition  was  moved,  a  donbt 
was  started  from  the  Bench,  whether  the  diligence  upon  which  Hoar  had  been  prelened 
was  not  altogether  inept  and  ineffectual. 

As  this  was  a  point  not  argued  in  the  petition,  leave  was  granted  by  the  Court  to 
MiU  to  argue  that  point  in  an  additional  petition. 

When  this  petition  came  to  be  advised,  with  answers,  the  Court  were  quite  satisfied 
that  the  validity  of  an  arrestment  of  a  ship  upon  the  stocks,  proceeding  upon  an 
Admiralty  precept^  was  unquestionably  established  by  the  decision  in  the  case  of 
Balfour  against  Stein  and  others,  June  7,  1808 ;  and  they  adhered  to  the  interlocutor 
of  the  Lord  Ordinary  preferring  Hoar. 


No.  20.  F.C.  K.S.  III.  53.     12  Jan.  1813.     1st  Div.— Lord  Balgray. 

MiTCHBLL  and  Gowans,  Pursuers. — G.  Hutchison, 

William  Phin,  Defender.— Z  W.  Baird. 

Bankrupt — Delivery, — When  the  clerk  of  a  merchant  refuses  to  receive  delivery  of 
goods  into  his  master's  warehouse,  knowing  him  to  be  on  the  eve  of  bankruptcy,  the 
goods  remain  the  property  of  the  vender,  although  the  clerk  has  put  them  into  a 
neighbouring  warehouse  for  safety. 

The  pursuers,  on  the  7th  December  1810,  shipped  at  Dundee  a  bag  of  patent  thread, 
for  William  Cooper,  merchant  in  Edinburgh,  and  on  the  13th  of  that  month  it  arrived 
at  the  door  of  his  ware-room. 

[64]  At  this  time  Cooper  was  from  home.  Finding  his  affkirs  in  a  state  of 
embarrassment,  he  had  gone  to  Perth  to  consult  with  his  son,  Benjamin  Hall  Cooper,  ae 
to  the  measures  proper  to  be  adopted. 

His  son,  Thomas  Cooper,  was  left  in  charge  of  the  warehouse  and  business  at 
Edinburgh,  and  he,  being  aware  that  it  depended  upon  the  result  of  the  consultation 
with  his  brother  Benjamin,  whether  his  father  stopped  payment  or  not,  did  not  admit 
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the  thread  into  his  warehooee,  but  caused  the  carrier  lodge  it  in  the  adjoining  warehouse 
of  Mr.  Blyth,  who  was  son-in-law  to  Mr.  Cooper. 

Mr.  Cooper  returned  home  on  the  16th  December.  On  the  forenoon  of  Monday, 
the  17tb,  his  shop  was  shut  up,  and  an  inventory  of  his  stock  taken,  in  order  to 
prepare  a  state  of  his  affairs  to  be  laid  before  his  creditors,  who  were  desired,  by  circular 
letters,  to  meet  upon  the  31st,  on  which  day  sequestration  was  awarded.  The  truss  of 
thread  remained  in  the  warehouse  of  Mr.  Blyth,  and  was  not  included  in  the  inventory 
of  Cooper's  stock. 

The  pursuers,  upon  learning  that  their  goods  had  not  been  received  into  the  ware- 
house of  the  bankrupt^  presented  a  petition  to  the  Sheriff  of  Edinburgh,  praying  to 
have  the  thread  delivered  up  to  them.  This  was  opposed  by  Phin,  the  trustee  upon 
Cooper's  estate. 

The  Sheriff  pronounced  this  interlocutor :  "  In  respect  it  is  admitted,  that  when  the 
truss  of  thread  in  question  was  brought  by  the  carrier  to  the  warehouse  of  William 
Cooper,  the  same  was  not  so  rejected  as  to  be  left  with  the  carrier,  to  be  disposed  of  as 
he  might  think  fit,  for  the  benefit  of  the  seller,  but  was,  by  directions  of  those  employed 
under  the  said  William  Cooper,  placed  in  the  warehouse  of  William  Blyth,  where  it 
still  remains :  Finds,  That  the  delivery  was  thereby  completed,  and  that  the  seller  is 
not  now  entitled  to  reclaim  the  same,  as  in  tratuitUy  therefore  dismisses  this  action." 

The  cause  was  brought  into  this  Court  by  advocation ;  the  Lord  Ordinary  remitted 
timplicUer  to  the  Sheriff;  and  upon  reconsidering  the  case  in  a  representation,  he 
adhered  to  his  interlocutor,  '*  In  respect  that  the  goods  were  de  facto  delivered,  and  com- 
pletely at  the  disposal  of  the  vendee." 

These  interlocutors  were  brought  under  review  of  the  Court  by  a  petition,  upon 
considering  which,  with  answers,  the  Lords  pronounced  this  interlocutor :  "  Alter  the 
Lord  Ordinary's  interlocutor  reclaimed  against ;  advocate  the  cause :  Find  that  no 
proper  delivery  of  the  parcel  of  goods  in  question  was  made  to  William  Cooper,  and 
that  the  same  were  therefore  liable  to  be  stopped,  as  still  in  transitu^  at  the  instance  of 
the  petitioner,  and  grant  interdict,  and  decern  for  delivery  of  the  said  goods  to  the 
petitioner,  [66]  in  terms  of  their  application  to  the  Sheriff :  Find  the  respondent  liable 
in  ezpences." 

Their  Lordships  were  of  opinion,  that  the  rejection  of  the  goods  by  Thomas  Cooper, 
must  have  the  same  effect  as  if  they  had  been  rejected  by  his  father ;  and  the  Lord 
President  thought  that  it  would  not  have  altered  the  case,  had  the  thread  even  been 
received  into  the  warehouse  of  Cooper  himself,  provided  this  appeared  to  have  been 
done,  not  with  the  intention  of  transferring  the  property,  but  with  the  view  of  keeping 
it  safe  for  the  vender.^ 


No.  21.       F.C.  N.S.  IIL  55.     12  Jan.  1813.     2nd  Div.— Lord  Robertson. 

Abial  Burgess,  Pursuer. — Jamieson. 

WiLUAM  Guild,  Defender. — Bdl 

Foreigner — AliefHreMmy. — It  is  competent  for  an  alien-enemy  legally  in  this  country, 
and  not  liable  to  detention,  who  is  pursued  in  an  action  before  the  Admiralty  Courts 
to  intent  a  counternaction  against  the  pursuer. 

Mr.  Buigess,  a  native  of  America,  arrived  in  this  country  in  October  1811,  as 
captain  of  the  "  Hannibal,"  with  a  cargo,  in  virtue  of  a  license  from  the  British  Govern- 
ment to  Messrs.  Costendelk  and  Hantz,  giving  them  permission  to  import  goods  from  an 
enemy's  port  into  this  country. 

While  the  vessel  was  entering  Leith  Eoads,  in  a  stormy  nighty  she  ran  against  the 
"  Nimble  "  of  Newburgh  in  Fife.  The  "  Hannibal "  was  considerably  damaged,  and  the 
''  Nimble  "  went  down  in  about  a  quarter  of  an  hour. 

Mr.  Guild,  the  owner  of  the  "  Nimble,"  brought  an  action  against  Mr.  Burgess  for  the 
value  of  his  ship  and  cargo,  and  arrested  the  [66]  "  Hannibal "  in  security  of  this  d^m, 
which  was  consequently  detained  in  Leith  harbour,  to  abide  the  issue  of  the  action. 


^  See  16th  November  1810,  Andrew  and  Charles  Stein  sgainst  William  Hutchison. 
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The  Judge- Admiral  decided  the  case  in  favour  of  Burgees,  who  tlien  broaght  m 
action  of  damages  against  Guild,  on  account  of  the  detention.  The  Judge-Admizal 
decided  this  question  also  in  favour  of  Burgess. 

Guild  brought  reductions  of  both  of  the  decrees,  upon  which  Burgess  in  lus  turn 
brought  a  reduction  of  the  Judge-Admiral's  decree,  in  so  far  as  it  had  not  allowed  him 
the  whole  sum  of  damages  which  he  conceived  to  be  due  to  him. 

The  Lord  Ordinary  appointed  memorials  to  be  given  in,  which  waa  accordingly  done^ 
but  before  they  were  advised,  hostilities  broke  out  betwixt  this  country  and  Ameiioa, 
and  the  question  arose,  whether  it  was  competent  for  Mr.  Burgess  to  pursue  the  action 
against  Guild,  a  native  and  subject  of  this  country. 

Lord  Robertson,  Ordinary,  reported  the  point  to  the  Court  on  minutes  of  debate. 

The  defender  founded  on  the  general  rule  of  law,  that  an  alien-enemy  cannot  bring 
or  maintain  an  action  either  in  the  courts  of  common  law,  or  in  courts  which  <>i^tniiiiiifcw 
the  law  of  nations. 

The  pursuer  pleaded  on  the  special  circumstances  of  the  case,  and  particularly  on 
the  facts  that  he  was  legally  in  this  country,  in  virtue  of  a  government  license,  and  thit 
he  had  been  detained  in  it  in  consequence  of  the  defender's  having  arrested  his  veanl 
in  Leith  harbour. 

The  Court  having  desired  the  opinion  of  his  Miyesty's  Advocate-General  upon  the 
pleadings,  it  was  given  by  that  gentleman  in  the  following  terms :  "  Doctors'  Commons, 
2dth  December  1812. — The  plea  of  alien-enemy  would  not  be  allowed,  I  conceive,  in 
any  courts  without  qualifications,  as  the  plea  of  a  person  endeavouring  thereby  to 
exclude  the  defendant  in  the  original  suit^  from  his  counter-action  on  incidental  poinii 
growing  out  of  the  same  cause.  Si  hostem  arceas  a  judicio,  neque  adversua  hostem,  si 
forte  in  tuo  imperio  hsreat,  recte  experieris  in  judicio. — Bynk  Quest.  •Turis.  i\t5.  lih  L 
ch.  7.  Whatever  may  be  the  practice  of  o^er  courts,  courts  of  admiralty,  which 
administer  the  law  of  nations  on  the  broadest  equity,  admit  exceptions  from  variou 
causes,  as  noticed  in  the  case  of  the  Hoop,  1  Adm.  Bep.  Pro.  In  one  instance,  the 
High  Court  of  Admiralty  overruled  the  objection,  as  taken  on  behalf  of  a  Britiek 
subject^  who  had  been  condemned  in  damages  to  a  Spanish  claimant,  but  had  not  paid 
the  amount  thereof  at  the  breaking  out  of  hostilities  with  Spain.  It  directed  the 
money  to  be  paid  into  Court,  in  order  that  the  Spaniard  might  receive  it  under 
his  [67]  Majesty's  permission,  if  that  should  be  obtained.  In  like  manner,  I  tm  of 
opinion  that  it  would  not  hold  itself  constrained,  in  a  case  like  the  present^  to  decide 
on  partial  grounds  that  did  not  satisfy  its  judgment  as  to  the  whole  merits  at  iaeoe 
between  the  parties.  On  the  supposition  that  the  reduction  of  Guild  is  going  on 
against  Burgess  (as  stated  in  his  minute,  p.  4),  or  against  his  sureties,  I  should  be  of 
opinion  that  Burgess's  reduction  ought  to  be  received  also.  But  if  the  reduction  of 
Burgess  stood  alone,  I  should  think  that  it  ought  to  be  suspended  till  the  restoration  of 
peace,  since,  on  the  license,  I  do  not  think  that  any  distinction  arises,  or  that  it  is  to  be 
considered  as  an  existing  license  within  the  proviso  of  the  orders  of  embargo  or  repneik 
It  was  discharged  by  the  importation  as  to  aU  its  primary  purposes,  and,  as  it  cUd  not 
contain  any  specific  reference  to  this  ship,  and  was  not  taken  as  necessary  for  its  protec- 
tion, I  do  not  see  with  what  reason  the  party  can  claim  to  have  it  extended,  by  con- 
struction, to  cover  the  disability  which  may  have  befallen  him  from  another  causey  and 
in  a  suit  quite  independent  of  the  license.  (Signed)        Chb.  Robivsov.'' 

The  Court  (12th  January  1813),  decerned  in  favour  of  Mr.  Burgess;  sustained  hie 
right  to  follow  out  his  action;  and  remitted  to  the  Lord  Ordinary  to  proceed 
accordingly. 

No.  22.  F.C.  N.S.  m.  58.     15  Jan.  1813.     2nd  Div.— Lord  Craigie. 

William  Handysidk,  Pursuer. — D.  Douglas. 

Messrs.  Corbyn  and  Lkb,  Defenders. — G.  J.  Bdl. 

Arrestment, — Bents  which  would  be  current  according  to  '^the  legal  terms,  may  be 
arrested,  though,  by  agreement  between  the  landlord  and  tenant^  the  term  of  payment 
has  been  postponed  beyond  the  legal  one. 

In  a  multiplepoinding  of  the  division  of  the  rents  on  the  estate  of  Balcormo^  belong- 
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ing  to  Hugo  Arnot,  a  competition  arose  between  Mr.  Handyside,  who  had  lent  L.llO 
to  Mr.  Arnot  on  the  9th  November  1809,  for  which  he  immediately  obtained  aaeigna- 
tion  to  the  rente,  and  Messrs.  Corbyn  and  Lee,  who,  on  a  decreet  against  the  common 
debtor,  used  an  arrestment,  which,  being  dated  3l8t  May  1809,  was  prior  to  the  assigna- 
tion in  &TOur  of  Mr.  Handyside. 

Certain  rents  on  the  estate,  for  the  first  half  of  crop  1809,  were  not  payable  till 
Whitennday  1810.  In  these  circumstances,  Mr.  Handyside  contended  that  he  was 
preferable  to  the  prior  arrestment  by  Messrs.  Corbyn  and  Lee,  as  an  arrestment  in  May 
1809  could  only  carry  rents  payable  at  its  date,  or  those  exigible  at  the  first  subsequent 
l^al  term,  which  was  Martinmas  1809.  The  rents  in  medio,  however,  were  not 
exigible  at  Martinmas  1809,  but  at  Whitsunday  1810.  Now,  it  is  an  established 
principle  that  no  debts  can  be  arrested  excepting  those  exigible  or  current  at  the  date 
of  the  diligence. — Enkine,  b.  iii.  tit  6,  s.  8  and  9,  and  the  case  of  Livingston  and 
others  versus  Farquhar,  Kinloch,  March  10,  1795. 

The  Lord  Ordinary  found,  that  the  rents  of  *'  lands  during  each  year,  are  by  law 
divided  into  moieties,  or  equal  portions,  one  of  which  becomes  due  and  payable  at  the 
term  of  Whitsunday,  and  the  other  at  the  term  of  Martinmas  in  each  year :  Finds,  that 
in  general  only  one  of  those  moieties,  or  half-yearly  portions,  can  be  attached,  at  one 
time,  by  arrestment,  being  that  due  for  the  half  year  then  current :  But  finds,  that  if 
rents  thus  current  can  be  attached  by  arrestment^  it  can  make  [59]  no  difference,  that, 
by  an  agreement  between  the  landlord  and  tenant,  the  term  of  payment  has  been 
postponed  beyond  the  legal  one,  the  currency  of  the  term  being  carried  on  and  main- 
tained from  the  preceding  term  of  Whitsunday  or  Martinmas  at  which  the  rents  would 
have  become  exigible  if  no  such  paction  had  taken  place;  therefore,  in  this  case, 
prefers  Messrs.  Corbyn  and  Lee  to  the  sums  in  medio" 

To  this  interlocutor  the  Court  adhered,  on  advising  a  reclaiming  petition  for  Mr. 
Handyside,  with  answers  for  Messrs.  Corbyn  and  Lee. 


No.  27.     F.C.  N.8.  IIL  69.     19  Jan.  1813.     2nd  Div.— Lord  Meadowbank. 

Alexander  Fabquhar  and  Others,  Pursuers. — Jeffrey  et  Cunijighame, 

James  Watson  and  Others,  Defenders. — Clerk  et  Macorwcfm. 

PMic  Police — Nuisance, — An  establishment  for  preparing  tripe  on  the  ground-floor  of 
a  tenement  within  burgh  found  to  be  a  nuisance. 

Li  1811,  a  number  of  the  butchers  of  Glasgow,  under  the  name  of  the  Glasgow 
Flesher  Tripe  Company,  formed  an  establishment  for  the  preparation  of  tripe,  in  the 
ground-floor  of  a  tenement  in  the  Back  Wynd  of  Glasgow.  As  this  establishment 
^0]  was  conducted  on  an  extensive  scale,  a  number  of  the  inhabitants  of  the  lane  in 
which  it  was  situated,  complained  that  they  were  incommoded  by  the  foul  water  which 
was  thrown  out  into  the  common  sewer ;  and  the  occupiers  of  the  floors  above  the  tripe- 
shop,  and  others  in  the  immediate  vicinity,  alleged  that  they  were  more  particularly 
annoyed  by  the  exhalations  produced  from  the  preparation  of  this  article  of  food. 

From  the  proof  which  was  led  when  the  cause  depended  before  the  magistrates,  it 
appeared,  that,  though  the  establishment  was  conducted  with  every  regard  to  cleanness, 
it  was  offensive  to  persons  in  the  neighbourhood,  and  produced  sickness  in  some  of 
those  who  were  immediately  exposed  to  its  effects.  It  was  proved,  however,  that  it  was 
not  prejudicial  to  the  health  of  those  immediately  employed,  and  that  many  persona  in 
the  vicinity  felt  nothing  injurious. 

The  Magistrates  having  decerned  against  the  defenders,  the  cause  came  into  Court 
by  advocation,  and  was  taken  to  report  by  Lord  Meadowbank,  Ordinary. 

It  was  argued,  on  the  part  of  the  pursuers,  that  it  is  not  necessary  to  constitute  a 
nuisance,  that  it  should  impair  the  value  of  property,  or  be  injurious  to  the  health  of 
the  complainers.  It  is  enough,  according  to  a  doctrine  delivered  by  Lord  Mansfield,  if 
it  render  the  enjoyment  of  life  and  property  uncomfortable.  This  principle  has  received 
effect  in  every  precedent  vol  the  law  of  nuisance.  Fleming  against  Urie,  24th  February 
1750 ;  Kinloch  against  Bobertson,  20th  June  1756 ;  Proprietors  of  Carrubber's  Close 
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against  Beoch,  SeL  Dec.  26th  February  1762;  Douglas  against  Hume,  1775  (Not 
reported) ;  Bae  against  ,  1778  (Not  reported) ;  Laader  against  DonaldBon, 

11th  March  1786  (Not  reported);  Robertson  against  Campbell,  2d  March  1802; 
Charity  against  Biddell,  5th  July  1808. 

It  is  incompetent,  on  the  part  of  the  defenders,  to  argae  that  no  operation  can  be 
considered  as  a  nuisance  which  is  carried  on  for  the  purpose  of  preparing  food  for  the 
immediate  use  of  man;  for,  why  should  those  processes  by  which  food  is  prepand 
receive  more  indulgence  and  protection  than  the  establishment  by  which  the  poor  earn 
their  wages  to  buy  food ;  and,  if  such  a  distinction  were  recognised,  it  is  impossible  to 
anticipate  where  it  would  end,  as  brew-houses,  bake-houses,  and  sugar-housesi,  might  all 
be  defended  upon  the  same  principle. 

It  was  argued  for  the  defenders,  that  the  comfort  of  the  complainers  would  be  an 
arbitrary  criterion  to  judge  of  a  nuisance,  as  it  would  not  be  easy  to  prove,  by  any 
other  evidence  [71]  than  their  own,  what  was,  or  was  not  consistent  with  their  comfort 
The  connection,  too,  of  close  neighbourhood  in  a  burgh,  introduces  new  duties,  and  a 
new  state  of  society  among  the  inhabitants.  Men  who  crowd  together  into  dties 
cannot  expect  to  find  there  the  tranquility  and  retirement  of  a  country  life.  If  they 
covet  the  benefits  of  society,  they  must  reconcile  themselves  to  the  disadvantages  by 
which  it  is  attended. 

From  the  authority  of  medical  writers,  and  the  depositions  of  those  engaged  in 
similar  occupations  with  the  defenders,  it  appears  that  there  is  nothing  prejudical  in 
the  effluvia  that  arises  from  fresh  animal  substances.  Any  legal  principles  which  have 
been  hitherto  adopted  to  regulate  questions  of  nuisance,  are  in  fevour  of  the  defendeiaL 
The  nature  of  the  manufacture  complained  of,  in  all  similar  cases,  enters  into  the  con- 
sideration of  the  Court.  The  establishment  of  the  defenders  is  the  daily  and  sole 
means  of  subsistence  to  many  individuals,  and  therefore  ought  not  to  be  prohibited, 
since  the  chief  of  those  laws,  enacted  for  the  police  and  good  government  of  a  coantry, 
are  calculated  for  providing  all  the  members  of  the  community,  at  a  reasonable  rate, 
with  a  sufficient  quantity  of  the  necessaries  of  life.  A  great  deal  must  also  depend  on 
the  quarter  of  the  town  in  which  the  establishment  complained  of  as  a  nuisance  is 
placed.  Those  who  reside  in  the  oldest  and  meanest  districts  of  a  city,  cannot  reason- 
ably expect  that  their  neighbours  are  to  use  their  property  for  other  purposes  than  those 
to  which  it  has  been  destined  from  time  immemoriaJ. — King  v,  Glossop,  1780.  King 
V.  Neville.     Peahens  Rep,  of  nisiprius  Gases,  1791. 

Those  manufactures  which  were  suppressed  as  nuisances  in  the  case  of  Jameson 
against  Hillcoats,  24th  June  1800,  and  Charity  against  Riddell,  were  of  the  most 
intolerable  description,  and  therefore  cannot  be  regarded  as  precedents  in  the  prraent 
instance. 

The  Court  unanimously  repelled  the  reasons  of  advocation,  and  remitted  the  cause 
simpliciter. 

No.  28.       F.C.  N.S.  ni.  72.     20  Jan.  1813.     2nd  Div.— Lord  Bannatyne. 

The  EoYAL  Bank  of  Scotland,  Pursuer. — SolicUor-Oeneral  Monypenny,  Sell, 

et  Maconochie, 

The  Assignees  of  Stein,  Smith,  and  Company,  Defenders. — Clerk,  Gaihcati, 

Cranstoun,  et  Skene. 

Bankrupt^Sequestration. — It  is  not  competent  to  award  a  sequestration  under  the  hank- 
rupt  statutes,  after  a  commission  of  bankrupt  has  been  issued  in  England. 

In  December  1795,  Thomas  Smith,  John  Stein,  James  Stein,  Robert  Stein,  and 
Robert  Smith,  and  William  Scott,  who  is  since  dead,  entered  into  a  contract  of  oopait- 
nery  together,  as  bankers  and  insurance-brokers.  By  the  contract  it  was  agreed,  that 
they  should  have  two  establishments ;  one  carried  on  in  London,  under  the  firm  of  Stein, 
Smith,  and  Company,  and  the  other  in  Edinburgh,  under  that  of  Scott^  Smith,  Stein, 
and  Company. 

Besides  these  joint  concerns,  John  and  Robert  Stein  were  both  extensively  engiged 
as  distillers  of  whisky,  the  one  at  Kilbagie,  and  the  other  at  CanonmiUs. 
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The  banking-hoTiseB  became  insolvent  in  the  coarse  of  the  summer  1812,  and  the 
Boyal  Bank  of  Scotland,  a  creditor  to  a  considerable  extent,  raised  and  executed  diligence 
against  John  and  Robert  Steins.  They,  and  the  Scotch  Company  of  Scott,  Smith, 
Stein,  and  Company,  were  rendered  bankrupt  according  to  the  forms  of  the  law  of  Scot- 
land, on  28th  August  1812,  and  on  the  29th  of  the  same  month,  the  bank  presented  a 
petition  to  the  Lord  Ordinary  on  the  bills,  praying  in  common  form  for  a  sequestration 
of  all  the  estates  of  the  Company,  and  of  the  partners  as  individuals,  wherever  situated. 

In  the  meantime,  the  Scotch  partners  John  and  Robert  Stein  had  gone  to  England, 
and  committed  acts  of  bankruptcy  in  that  country  ;  and,  on  the  11th  of  August  1812,  a 
eonunission  of  bankrupt  was  issued  against  Stein,  Smith,  and  Company,  and  the  individ- 
ual partners  thereof ;  and  the  commissioners  having  appointed  Mr.  John  Wright,  pro- 
visional assignee  under  the  commission,  sold  and  assigned  to  him  by  two  several  deeds, 
both  executed  of  the  date  of  the  commission,  Isf,  All  the  estates  and  effects  belonging  to 
the  said  parties,  situated  in  England,  and,  2d,  All  the  es-  [73]  -tates  and  effects,  real  and 
personal,  heritable  and  moveable,  belonging  to  the  said  parties  in  Scotland.  These  deeds 
were  followed  by  an  indenture  between  the  bankrupts  and  Mr.  Wright,  of  22d  August 
1812,  whereby  they  made  over  to  him  their  whole  property,  wherever  situated,  within 
the  kingdoms  of  Great  Britain  and  Ireland. 

On  1st  September  assignees  were  named.  On  the  same  day  deeds  in  the  English 
form,  and  on  the  7th  and  8th  deeds  in  the  Scotch  form,  were  executed,  making  over  the 
whole  property  of  the  bankrupts,  heritable  and  moveable,  in  Scotland  to  the  assignees. 

On  these  titles,  the  assignees  appeared,  and  opposed  the  application  of  the  Royal 
Bank,  for  the  sequestration  of  the  Scotch  house,  and  partners  thereof. 

The  case  was  stated  in  mutual  memorials,  on  report  of  Lord  Bannatyne. 

Argument  for  the  petitioners. 

I.  There  is  no  legal  evidence  of  the  existence  of  the  English  commission,  or  of  the 
assignment  under  it.  Nothing  has  been  produced  but  copies  of  certain  proceedings  said 
to  have  been  held  in  England ;  whereas  nothing  can  bear  faith  but  the  principal  writings 
themselves. — OuHeriy  p.  421. 

XL  Even  if  there  were  such  evidence  produced,  it  would  not  warrant  the  appear- 
ance of  the  assignees ;  for  the  commission  of  bankrupt  is  issued  against  the  English  com- 
pany, and  not  against  that  which  carries  on  trade  in  Scotland,  of  which  last  only, 
sequestration  is  desired.  And  as  there  is  no  evidence  of  the  identity  of  the  two  com- 
panies, it  is  impossible  to  permit  the  assignees  to  oppose  it. — 5th  February  1798, 
Forrester  (Bell's  Comm.  p.  557,  note). 

III.  The  commission,  in  so  far  as  it  is  pleaded  against  the  Scotch  creditors,  is  collu- 
sive and  fraudulent ;  for  no  commission  can  be  issued,  unless  all  the  partners  have  com- 
mitted acts  of  bankruptcy,  (Mien,  b.  v.  c.  1,  s.  1 ;  and  one  of  the  bankrupts  went  to 
England  for  the  very  purpose  of  doing  so,  after  he  had  been  applied  to,  to  concur  in  a 
sequestration :  thus  making  his  own  choice  of  the  country  where  he  would  be  rendered 
bankrupt ; — a  thing  unfair  to  his  creditors  in  Scotland,  and  unjust  and  inexpedient  in 
principle. — Gowper's  Rep,  p.  401,  and  Stat,  1696,  c.  5. 

rV.  But  even  were  the  English  commission  perfectly  unexceptionable,  it  can  have  no 
effect  in  superseding  the  sequestration.  It  is  a  mere  fiction,  that  moveables  have  no 
ntus :  it  is  not  a  rule  of  law.  It  has  been  introduced,  in  certain  cases,  from  notions  of 
ex-  [74]  -pediency ;  and  it  is  only  to  those  cases,  and  to  such  as  are  perfectly  analogous, 
that  it  can  with  any  propriety  be  applied.  The  purpose  which  this  fiction  was  intended 
to  regulate,  was  that  of  intestate  succession,  and  it  was  calculated  to  carry  into  execution 
what  must  be  held  as  the  most  natural  presumption  of  the  owner's  intention.  It  is  clear, 
that  there  is  very  little  analogy  between  such  a  case,  and  that  of  bankruptcy ;  and  cer- 
tainly there  is  no  expediency.  The  real  principle  which  regulates  such  matters,  is  the 
convenience  to  the  creditors  of  having  their  contracts  executed  in  the  place  where  they 
are  made.  By  the  law  of  England,  the  bankrupt  has  only  power  to  assign  what  he  could 
have  disposed  of  by  voluntary  deed;  ChUlen,  p.  243.  And  as  the  bankrupt  cannot 
voluntarily  assign  in  England,  his  effects  situate  in  Scotland,  which  he  is  bound  to  his 
creditors  in  Scotland  to  make  effectual  to  them  there,  and  as  he  would  be  guilty  of  a 
fraud  by  so  doing,  which  would  prove  fatal  to  his  assignment ;  so  the  same  effect  will 
hold  as  to  a  commission  of  bankrupt.  The  principle,  in  short,  of  which  a  Court  should 
never  lose  sight  in  such  cases,  is,  that  the  law  of  the  debtor's  domicle,  where  his  contracts 
were  made,  where  they  were  to  receive  execution,  and  where  the  debtor  was  pledged  to 
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abide  the  issue  of  them,  is  that  by  which,  in  all  cases  of  bankraptcy,  his  penonal  pro- 
perty  ought  to  be  vested  universally  in  his  creditors  for  distribution. 

The  effect  ascribed  to  the  commission  by  the  assignees,  is  derived  from  its  priority 
alone ;  and  therefore  it  follows,  not  only  that  sequestration  was  originally  competent  in 
Scotland,  but  that  it  might,  by  the  same  principle  of  priority,  have  been  the  ruling  pro- 
cess,  and  have  brought  aJl  the  English  effects  here  for  administration  and  distribution. 

But  sequestration  would  not  have  been  competent,  except  on  the  footing  of  a  domide 
in  Scotland ;  and  this  implies,  that  the  company  of  Scott^  Smith,  Stein,  and  Company, 
had  been  established  in  Scotland,  had  carried  on  their  dealings  in  Scotland,  had  raised  a 
credit  with  Scottish  merchants,  and  had  induced  those  merclumts  to  rely  on  the  Scottish 
law  for  the  recovery  of  their  debts.  But  it  has  been  shown,  that  these  are  the  tame 
grounds  on  which,  in  all  cases,  the  moveable  estate  of  a  bankrupt  is  to  be  considered  aa 
in  his  place  of  domicile,  though  locally  elsewhere,  and  by  which  the  domicile  itself  is  to 
be  ascertained.  It  is  by  the  law  of  Scotland,  therefore,  according  to  this  reasoning,  that 
proceedings  against  the  Scottish  company,  and  its  partners  here,  can  legitimately  be  taken. 
And  as  there  would  have  been  no  inconvenience,  so  there  would  have  been  great 
justice  and  expediency  in  allowing  both  the  commission  and  sequestration  to  go  out  on 
the  same  day.  It  was  done  in  the  case  of  Bertram,  Grardner,  and  Company,  where  the 
Scotch  and  English  estates  were  managed  and  distributed  in  the  respective  countries 
where  they  lay.  And  the  injustice  of  a  contrary  proceeding,  in  protecting  preferences 
on  the  one  hand,  and  laying  open  the  heritable  estate  in  Scotland  to  aci^udications  (for 
heritage  is  not  covered  by  the  commission),  is  notorious. 

[76]  Separately  it  was  pleaded,  That  the  commission  never  could  reach  the  private 
estates  of  the  Scotch  partners,  John  and  Bobert  Stein;  that  if  such  a  thing  was 
admitted  in  England,  it  was  an  anomaly  which  the  law  of  Scotland  did  not  know,  and 
therefore  could  not  tolerate. — Ewiug's  Creditors,  6th  February  1802. — Keir  against 
Dickie,  27th  May  1802.— Syme  against  Thomson,  6th  July  1758,  Mor.  1137. 

Argument  for  the  respondents. 

I.  The  existence  of  the  English  commission  is  admitted  by  the  petitioners^  who 
applied  to  the  Chancellor  to  get  it  quashed,  and  afterwards  withdrew  their  application ; 
BO  that  they  have  no  pretence  to  object  to  the  evidence  produced  of  it,  which  is  quiet 
sufficient,  according  to  our  forms. 

II.  The  identity  of  the  two  companies  is  proved,  by  the  contract  of  copaitneiy,  to 
be  complete. 

III.  So  far  from  being  collusive  or  fraudulent,  it  was  the  duty  of  John  Stein  to  go 
to  England  and  commit  an  act  of  bankruptcy.  Nine-tenths  of  the  creditors  resided 
there ;  and  they  could  not  have  got  justice  if  he  had  refused  to  go,  which  he  did  on  the 
express  recommendation  of  his  counsel. 

lY.  The  sequestration  would  be  quite  incompetent,  because  the  whole  estate  of  the 
bankrupts  is  already  vested  in  the  English  assignees ;  and  it  is  undoubted  law,  that 
whichever  of  the  two,  sequestration  or  commission,  is  first  in  date,  carries  the  whole 
estate,  and  that  there  can  be  no  sequestration  and  commission  coexisting  with  regard  to 
the  same  estate ;  and  the  priority  of  date  affords  the  only  principle  on  which  it  can  be 
determined  where  the  management  is  to  be.  CvMejiy  p.  173,  184. — MarUagii^  YoL  L  p. 
661,  342.— J?.  Blackaton,  e^b.—Moniagu,  p.  512.— fil  Blackstm,  402.— Moni.  619.— 
Oul.  185.  Such  is  the  rule  of  the  law  of  England,  and  it  is  also  now  established  in 
Scotland ;  1st  July  1803,  Strother  against  Held.— 20th  November  1805,  Trustee  for 
Fairholme's  creditors  against  Boulton,  BeU  p.  633. — 33d  Geo.  III.  c.  74,  s.  15. — July 
1812,  Smith. 

At  advising.  Lord  Robertson  said, — This  is  certainly  a  question  of  very  great  impo^ 
tance  to  the  law  of  this  country.  But  it  appears  to  me,  that  we  have  clear  pnncipleB  of 
international  law  which  governed  the  decisions  which  have  been  adopted  by  the  Courts 
and  to  which  we  ought  to  adhere,  if  we  do  not  mean  to  overturn  the  whole  principles  of 
the  bankrupt  law. 

I  shall  begin,  by  considering  some  of  the  preliminary  principles  treated  of  in  the 
pleadings.  It  is  contended,  on  the  part  of  the  Bank,  that  there  is  no  l^gal  evidence  of 
the  commission  of  bankrupt  having  been  issued.  It  appears  to  me,  that  there  is 
nothing  in  that  objection.  It  is  an  attempt  to  introduce  a  rule  which  I  [76]  understand 
prevails  in  England,  but  which  we  have  nothing  to  do  with  here.  In  England,  it  a 
man  sues  upon  a  bond,  he  must  prove  the  hand-writing  and  delivery.    If  assignees  pro- 
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■ecQte  on  the  bond,  they  mufit  prove  the  act  of  bankruptcy  and  commission.  But  we 
nae  no  such  rules  here.  If  a  paper  is  produced  as  the  ground  of  an  action,  it  is  no 
doubt  competent  for  the  defender  to  deny  it,  and  to  say  that  it  is  forged ;  and  if  that  is 
maiiitaine<t  then  it  is  incumbent  on  the  pursuer  to  show,  that  it  was  really  and  truly 
granted  as  it  bears  to  be.  But  it  is  only  in  the  case  of  a  denial  of  its  authenticity,  that 
we  require  any  proof  of  that  kind.  Now,  what  are  the  parties  doing  here )  They  deny 
the  authenticity  of  the  commission  of  bankrupt ;  and  yet  they  themselves  have  hinted 
at  a  proceeding  in  England,  which  shews  that  they  have  been  opposing  it  there. 

Next  it  is  said,  that  there  are  two  separate  and  distinct  companies — one  in  London, 
the  other  in  Edinburgh.  I  think  that  that  is  completely  disproved  by  the  contract  of 
copartnery,  from  which  it  appears  that  they  are  one  and  the  same  to  all  intents. 

The  Uiird  objection  is,  that  the  commission  of  bankrupt  was  issued  coUusively ;  in 
abort,  that  the  parties  went  to  England,  to  get  the  commission  issued.  I  see  no 
evidenoe  of  fraud  in  that ;  and  if  there  was,  is  this  the  competent  Court  to  try  it  in  1 
What  is  the  effect  of  the  plea?  It  is,  that  the  commission  of  bankrupt  should  not  have 
effect  But  surely  that  is  a  point  which  should  be  tried  in  England  ;  and  accordingly, 
though  it  was  not  directly  tried  there,  the  petition  to  the  Chancellor  set  forth  that  very 
averment^  that  there  was  fraud.     I  am  therefore  disposed  to  disregard  that  objection. 

As  to  the  merits  of  the  case. — It  is  a  contract  of  copartnery  between  six  gentlemen 
in  Scotland,  one  of  whom  is  now  dead.  By  the  contract  it  was  agreed  that  they  were 
to  have  one  establishment  in  London,  and  one  in  Edinburgh.  Out  of  the  five  partners 
three  reside  in  England,  and  the  others  in  Scotland.  The  house  became  bankrupt  on 
24th  July  last,  and  a  commission  of  bankrupt  was  regularly  taken  out  in  England,  and 
that  was  before  any  proceeding  was  held  in  Scotland  to  get  a  sequestration.  That  I 
take  to  be  an  undoubted  fact.  The  question  is,  whether  such  sequestration  can  be 
awarded,  notwithstanding  the  prior  commission  of  bankrupt. 

Now  we  must  attend  to  the  terms  of  the  petition  of  sequestration,  and  to  the  prayer 
of  it.  It  is  in  the  ordinary  and  accustomed  style  of  such  petitions,  and  it  is  founded  on 
the  express  provisions  of  the  Act  of  Parliament.  And  yet  if  the  prayer  of  the  petition 
is  granted,  would  not  a  diligence  to  the  effect  prayed  for,  just  run  counter  to  the  sub- 
sisting Act  of  the  commission  in  England,  which  it  is  admitted  by  the  petitioners 
themselves,  whatever  effect  it  may  have  in  Scotland,  will  carry  all  ^e  moveables  in 
England. 

The  petitioners  are  awaro  of  the  absurdity  of  the  conclusion,  and  they  have  said 
that  they  don't  carry  their  argument  so  far  as  to  insist  for  the  annihilation  of  the  com- 
mission. But  it  romains  for  us  to  consider,  whether  it  is  in  our  power,  acting  under 
spe-  [77]  -cial  statutes  to  issue  a  limited  sequestration,  or  a  sequestration  in  any  other 
terms  than  those  expressly  authorised  by  the  Bankrupt  Acts,  of  the  whole  estate  of  the 
bankrupt  wherever  situated. 

Now,  consider  the  effect  of  the  English  commission.  I  apprehend  that  the  effect 
that  is  to  be  given  to  it  in  this  country,  and  in  every  country  in  the  world,  where  the 
principles  of  law  are  well  understood,  is,  that  it  must  carry  the  effects  wherover  they  are 
flitoate.  It  has  long  been  established  law,  that  moveables  have  no  local  situation,  and 
must  be  governed  by  the  law  of  the  domicile.  It  is  said,  that  this  is  a  fiction — So  it  is. 
— ^But  it  has  been  introduced  on  the  soundest  principles.  That  it  has  long  been 
established  as  to  intestate  succession,  is  a  puint  that  cannot  be  disputed.  But  it 
applies  not  merely  to  intestate  succession,  but  to  the  transmission  of  moveables  inter 
vivos.  That  has  been  clearly  laid  down  in  a  case  quoted  in  the  memorial  for  the 
English  creditors,  which  I  must  say  is  admirably  well  drawn  up.  In  the  case  of  SiU 
and  Worswick,  Lord  Thurlow  laid  it  down,  not  as  municipal  law,  but  as  an  undeniable 
proposition  of  international  law,  that  it  must  be  regulated  by  the  law  of  the  domicile ; 
and  as  a  voluntary  conveyance  in  England  will  affect  moveables,  so  must  a  commission 
of  bankrupt  On  that  point  I  need  not  recall  to  your  Lordships  the  case  of  Strother, 
on  which  nothing  is  said  on  the  other  side,  though  it  enters  very  deeply  into  the  ques- 
tion. It  seems  to  me  to  be  impossible  that  we  can  overlook  the  effect  of  that  decision, 
which  was  most  deliberately  considered.  But  the  petitioners  say,  that  the  jurispru- 
dence of  the  country  where  the  creditor  resides,  forms  an  essential  part  of  the  connection 
between  debtor  and  creditor.  So  it  does ;  but  that  argument  is  as  good  in  the  mouth  of 
an  Englishman  as  of  a  Scotchman,  and,  therefore,  it  would  require  both  a  commission 
and  a  sequestrationt    Put  it  seems  impossible  to  listea  to  such  a  doctrine,  as  to  moT9« 
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able  succession  or  estate.  In  this  case,  there  were  two  houses  belonging  to  tlie  same 
Company,  the  one  in  England,  and  the  other  in  Scotland.  That  just  created  two 
domiciles ;  and  the  consequence  of  that  is,  that  whenever  the  house  becomes  bankraptt 
the  commission  and  sequestration  must  just  be  regulated  by  the  priority  of  the  ptooeed- 
ing :  If  the  commission  is  first,  the  whole  moveable  effects  will  fall  under  it;  and  ia 
the  same  way,  if  the  sequestration  is  firsft,  it  will  carry  the  whole ;  and  therefore,  I  am 
clearly  of  opinion  that  we  cannot  sequestrate. 

Lord  Meadawbank, — As  I  concur  with  the  very  admirable  opinion  that  has  just 
been  delivered,  I  don't  mean  to  detain  your  Lordships  with  many  observations.  Bat 
the  question  being  of  much  magnitude  and  importance,  both  from  its  extent  and  ils 
principles,  I  shall  say  a  few  words. 

My  Lords,  in  studying  these  papers,  I  naturally  began  with  the  information  for  the 
Boyal  Bank,  and  I  was  surprised  to  see  a  complete  omission  of  the  case  of  Strother, 
which  is  the  very  hinge  of  the  case.  It  was  found  most  distinctly  in  that  case,  thai 
there  was  an  emanation,  a  pervading  influence,  of  the  judicial  transfer  in  England, 
^8]  which  reached  the  estate  in  Scotland.  Now,  if  the  estate  is  carried  so  as  to  be  no 
longer  attachable  in  Scotland, — so  as  to  be  preferable  to  arrestment, — on  what  foondar 
tion  can  you  sequestrate  what  does  not  exist,  and  what^  according  to  that  solenm 
decision  which  is  the  law  of  the  land,  is  invested  in  the  English  assignees. 

We  have  a  great  deal  of  argument  about  the  commission  being  collusive,  but  not 
one  word  about  the  competency  of  our  trying  the  collusion.  The  relevancy  was  yeiy 
properly  brought  forward ;  and  the  collusion  was  stated  pointedly  and  distinctly  in  the 
petition  to  the  Chancellor.  They  say  they  had  the  honour  of  withdrawing  the  petition. 
Is  not  that  abandoning  their  alleged  ground,  on  which,  they  said,  the  commission  should 
be  quashed?  Your  Lordships  cannot  reduce  the  commission  of  bankrupt  here,  undar 
all  the  certifications  of  an  action  of  reduction.  The  proper  step  was  the  step  taken  by  the 
Boyal  Bank  in  England.  Why  did  they  abandon  that)  There  was  a  solemn  affidarit 
denying  the  coUusion.  I  suppose,  if  it  had  been  insisted  in,  the  Chancellor  would  ha?e 
ordered  the  thing  to  be  tried  by  a  court  of  common  law.  But,  if  they  thought  fit  to 
withdraw  their  application,  must  I  not  hold  that  their  allegation  was  false  1  IIm 
Chancellor  refused  to  quash  the  commission, — and  why  ? — Because  there  was  an  affidavit 
before  him  saying  that  there  was  no  collusion,  and  the  charge  was  not  insisted  in.  Bat 
there  is  another  ground  that  may  have  struck  the  Chancellor, — that  the  alleged  collusion 
was  irrelevant.  Is  it  matter  of  accusation  that  a  bankrupt  grants  a  bill  for  the  veiy  po^ 
pose  of  getting  a  sequestration  taken  out  against  himself) — ^That  is  legal  here;  is  it 
unfair  in  England  9  You  allow  it  to  be  done  here  for  the  fair  and  honourable  purpose 
of  cutting  down  partial  preferences :  And  I  suspect  the  same  thing,  or  what  is  equiva- 
lent to  it,  may  be  done  in  England.  Mr.  Stein  went  there  to  expedite  the  business  of  his 
creditors,  and  to  aid  the  justice  of  the  country.  Is  that  a  relevant  charge!  There  is  not 
one  word  about  that  hinted  at  in  the  papers  ;  but  I  suspect  it  would  strike  the  Chan- 
cellor as  a  fair  and  honourable  proceeding. 

It  is  surely  incompetent  for  any  Court  in  this  country  to  quash  the  commission  of 
bankrupt;  but  is  it  competent  for  the  party  to  say.  We  don't  demand  a  total  setting  aside 
of  it^  but  only  pray  you  to  reduce  quoad  Scotland ;  that  is  within  your  Lordship's  com- 
mission,— reduce  as  to  that ;  let  the  commission  continue  in  England,  we  have  with- 
drawn our  objections  to  it  there ;  but  we  ask  you  to  reduce  it  here. 

But  will  your  Lordships  engage  in  a  confiietus  legum  where  it  is  admitted  by  the  aet 
and  deed  of  the  party  claiming  the  reduction,  which,  if  it  would  be  good  at  all,  must  he 
good  in  England,  that  he  has  withdrawn  his  objection  there  f  Will  you  allow  it  to  the 
effect  of  admitting  two  incompatible  systems  of  management ;  for  it  wiU  lead  to  that 
It  is  said,  in  the  petition,  to  be  founded  in  the  peculiarity  of  the  law  of  Scotland,  which 
considers  the  stock  of  the  company  as  a  pledge  which  must  be  cleared  off  before  you  can 
let  in  the  creditors  of  the  partners.  That  was  stated  as  the  law  of  Scotland  in  the  peti- 
tion to  the  [79]  Chancellor.  Now,  I  would  like  to  know,  is  there  any  principle  in  law 
by  which  you  can  dictate  to  the  Scotch  creditors, — You  shan't  rank  in  England ;  or  to 
the  English  that  they  shan't  rank  in  Scotland  ?  Here  there  was  one  estate,  one  com- 
pany; but  it  is  said  to  be  divided  into  two,  by  some  kind  of  rule  that  I  don't  well  unde^ 
stand.  And  then  they  want  it  to  be  distributed  among  two  sets  of  creditora.  Was 
there  ever  such  a  thing  heard  of  in  any  country  1  It  seemed  to  me  the  most  ludicrous 
idea,  the  probability  of  it, — this  attempt  at  opposite  and  incompatible  systeois  of  dis- 
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iribntioo.  You  would  involye  them  in  gross  injustice  immediately.  There  could  be  no 
fair  distribution  on  equitable  principles.  I  find  it  utterly  impossible  to  enter  into  the  ideas 
of  the  parties  who  are  demanding  the  sequestration.  I  can  tell  your  Lordships,  having 
been  on  the  Bench  when  the  case  of  Strother  was  decided,  that  it  was  a  most  important 
case,  though  I  thought  it  went  a  step  beyond  the  ordinary  rules  of  international  law;  for, 
by  t^e  general  rules  of  internatioDal  law,  a  judicial  transfer  only  operates  intra  ter- 
ritorium,  but  it  has  no  binding  influence  without  it,  and  such  had  been  the  known 
understood  law  of  Scotland  in  questions  with  commissioners  of  bankrupt.  I  remember, 
when  very  early  at  the  bar,  of  having  struggled,  and  succeeded,  with  difficulty,  in 
enabling  English  commissioners  to  oppose  a  subsequent  arrestment.  The  question  was, 
if  it  was  a  proper  mode  of  transferring  the  dominium  in  Scotland.  I  succeeded  in  that 
case.  (Scott,  assignee  of  Mitchell  v,  Leslie,  28th  November  1787.)  The  Court  held 
there,  Uiat  there  was  a  title  to  pursue,  but  that  it  was  a  title  that  required  the  interposi- 
tion of  the  Scotch  magistrate  to  give  it  effect.  The  commission  of  bankrupt  was  a  good 
title  for  a  Scotch  magistrate  to  interpose  his  authority  to  render  it  effectual.  I  confess 
I  felt,  in  the  case  of  Strother,  therefore,  that  it  was  a  difficult  thing  to  deviate  so  far 
from  the  principles  of  international  law,  as  to  give  the  English  Courts  power  to  interfere 
80  as  to  transfer  property  in  Scotland,  without  the  interposition  of  the  Scotch  magistrate. 
But  what  I  yielded  to,  was  the  consideration  that  it  had  been  recognized  as  law  by  the 
judgments  of  the  Courts  of  Westminster-hall,  for  a  long  period  of  time,  from  the  case 
of  Sill  and  Worswick  downward,  so  that  it  might  be  considered  as  a  point  of  the  law 
of  nations  equiparating  that  case  to  the  ordinary  legal  transfer  by  marriage.  As,  for 
instance,  when  a  lady  marries  here,  her  foreign  stock  is  assigned  to  her  husband  by 
marriage.  The  legal  assignment  of  marriage  operates  without  regard  to  territory. 
Feeling  that  therefore,  and  seeing  the  predominant,  I  may  say,  the  irresistible  necessity 
of  the  rule  in  point  of  expediency,  I,  for  one,  bent  to  it,  and  I  remember  well  that  it 
was  one  of  Sir  Hay  Campbell's  strong  arguments,  that  it  would  be  impossible,  without 
that,  to  carry  on  a  uniformity  of  management ;  it  did  not  signify  in  what  country  it  was 
that  the  management  took  place,  but  there  must  be  only  one  management.  Many  ques- 
tions that  would  puzzle  the  Court  beyond  conception,  would  arise  if  it  were  otherwise, 
because  there  [80]  are  not  elements  to  resolve  them ;  there  are  incompatibilities ;  the 
rules  of  ranking  are  different ;  and  you  cannot  splice  them  so  as  to  have  one  manage- 
ment between  them. 

I  remember  also  there  was  a  difficulty  which  the  respondents  do  not  meddle  with, 
and  very  wisely,  that  it  would  be  in  the  power  of  the  bankrupt  to  choose  the  country, 
the  law  of  which  should  regulate  the  management.  But  is  it  your  Lordships'  business 
to  mind  that  ?  I  would  like  to  see  that  explained  to  me.  I  looked  into  the  pleadings 
of  the  Bank,  for  that,  but  I  see  nothing  of  it  They  say  the  other  party  wish  to  make 
us  legislators ;  but  I  think  the  Bank  wishes  more  to  do  so  on  this  very  point.  It  is  in 
the  l^krupt's  power  to  make  his  choice.  Are  we  to  put  forth  a  strong  arm,  and  say 
that  we  will  prevent  him  1  Is  that  possible  ?  What  right  have  we  to  do  it  1  Try  it 
before  the  Chancellor  if  there  is  collusion ; — ^if  the  sequestration  came  first,  try  it  here. 
I  think,  as  the  law  stands,  the  power  of  making  a  choice  is  left  with  the  bankrupt.  It 
is  not  unfair  in  him ;  we  are  not  entitled  to  say,  that  the  one  law  is  better  or  worse  than 
the  other.  It  may  be  an  evil.  If  so,  let  the  legislature  cure  it.  But  can  we  take  upon 
us  to  quash  an  English  proceeding  on  such  grounds.  When  it  comes  as  a  Scotch  ques- 
tion, we  may  try  it  at  least,  whether  we  give  eff'ect  to  it  or  not. 

I  can  see  quite  well  that  this  is  an  inconvenience,  and  perhaps  the  true  remedy 
would  be  this,  to  rectify  the  English  rule,  that  every  individual  partner  should  commit 
an  act  of  bankruptcy  to  warrant  the  commission.  That,  I  think,  would  be  the  right 
correction  of  it, — ^not  to  require  an  act  of  bankruptcy  from  the  individuals. 

I  am  for  refusing  the  petition. 

lA)rd  BanncUyne, — It  is  maintained  by  the  petitioner,  that  there  is  no  legal  evidence 
to  which  we  can  attend,  as  Judges,  that  there  has  been  any  commission  of  bankrupt 
iBsaed.  I  can't  say  that  that  has  much  weight  with  me,  because  there  is  all  the  evi- 
dence that  can  well  be  required  of  it.  But  there  is  one  thing  that  did  weigh  with  me 
till  it  was  explained ;  I  mean,  whether  where  the  commission  of  bankrupt  is  not  pro- 
duced,  nor  admitted  as  true,  the  copies  are  such,  that  we  are  or  are  not  bound  to  receive 
them,  or  whether  we  should  not  have  required  some  kind  of  judicial  exemplification  of 
them.  But  I  shall  say  nothing  on  that  point,  as  the  Bank  has  put  it  beyond  a  doubt ; 
F.c.  you  L  43 
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for,  in  their  application  to  the  Chancellor,  it  is  admitted.  What  their  gronnds  for  that 
application  were,  I  am  sure  I  don't  know.  The  affidavit  eays  that  the  hankruptcy  was 
fair  and  proper ;  and  it  seems  to  he  acquiesced  in  hy  the  other  party.  I  don't  know  if 
the  affidavits  are  evidence,  hut  either  they  are  evidence,  or  the  Bank  found  they  could  not 
controvert  them.    All  that  is  sufficient  evidence  to  me  of  a  commission  having  heen  given. 

Another  question  is,  whether  the  companies  are  distinct  companies  or  one.  Appa- 
rently, and  prima  facte  they  are  distinct  companies — they  have  one  firm  as  merchants, 
and  another  as  bankers.  [81]  They  appear  to  be  different,  but  it  is  said  they  are  the 
same.  When  the  case  was  before  me  in  the  Bill-Chamber,  I  thought  I  was  not  entitled 
to  believe  that  without  evidence.  But  now  we  have  evidence  that  they  are  one  and  the 
same.  They  have  the  same  members,  and  the  same  trade  in  London  and  Edinburgh, 
though  they  have  one  firm  in  Edinburgh  and  another  in  London.  I  believe  that  is  very 
common  in  mercantile  practice ;  and  the  contract  proves  to  me  beyond  a  doubt,  that 
they  have  been  all  along  one  and  the  same ;  and  therefore,  so  far  as  the  company  is 
concerned,  they  fall  under  the  English  commission.  They  had  two  domiciles,  and  the? 
are  equally  liable  to  the  laws  of  the  one  country  and  of  the  other.  That  being  the 
case,  how  can  the  line  be  drawn  between  the  two  bankrupt  laws ;  can  it  be  done  in  any 
other  way  than  one,  that,  having  two  domiciles,  they  must  have  the  benefit  of  the  lav 
either  in  the  one  or  the  other.  If  sequestration  had  been  first  taken  out,  there  coald 
have  heen  no  room  for  a  commission,  and  the  commission  having  been  first  granted, 
there  is  no  room  for  a  sequestration.  It  is  quite  anomalous  to  suppose,  that^  eiliher 
with  regard  to  the  company,  or  individuals,  there  could  be  two  laws  applied  at  one 
time.  On  the  principle,  which  is  now  universally  adopted  in  every  civilised  nation  in 
the  world,  that  personal  property  has  no  situs  except  the  domicile  of  the  proprietor,  we 
must  give  effect  to  the  law  of  that  domicile.  That  being  the  case,  it  is  quite  incon- 
ceivable that  because  there  are  two  domiciles,  and  because  a  man  has  his  option  of  the 
one  or  the  other,  therefore  we  are  to  mix  the  two  laws  together,  and  are  bound  to  gnnt 
a  sequestration  here,  notwithstanding  a  pre-existing  commission  in  England,  and  that 
too  when  we  see  that  the  legality  of  the  commission  is  clear ;  for  it  is  quite  out  of  the 
question  that  we  should  take  upon  us  to  form  a  judgment  on  that  point.  It  must  he 
tried  hy  the  law  of  England,  just  as,  if  the  sequestration  here  had  been  objected  to,  it 
must  have  been  tried  here.  Suppose  a  sequestration  were  obtained  against  a  man  not 
domiciled  in  Scotland,  before  the  commission  was  taken  out  in  England.  If  you  came 
into  the  courts  of  England,  and  said,  here  is  a  sequestration  against  a  man  not  domi- 
ciled in  Scotland,  but  in  England,  I  apprehend  they  could  pay  no  regard  to  that  seques- 
tration ;  and,  in  the  same  manner,  if  a  commission  ever  so  formal  were  taken  out,  if  it 
appeared  to  us  that  the  person  was  domiciled  in  Scotland,  and  not  in  England,  I  think 
we  would  give  it  no  effect,  and  that  we  might  sequestrate  notwithstanding ;  hut  then 
is  no  pretence  for  maintaining  any  such  argument  here. 

The  only  difficulty  I  can  perceive  is  this. — Your  Lordships  will  observe,  there  is  an 
application,  not  merely  for  sequestration  of  the  estates  of  the  company,  but  also  for 
sequestration  of  the  separate  estates  of  Eobert  and  John  Stein. — Now,  what  is  their 
statement?  They  admit  that  tbey  are  both  domiciled  in  Scotland.  Next,  they  say 
themselves,  that  the  two  great  distilleries  which  belong  to  them,  have  no  concern  with 
the  banking-houses  in  Lon-  [82]  -don  and  Edinburgh — that  they  are  separate  concerns 
altogether,  carried  on  by  difierent  companies,  by  John  and  Robert  Stein. 

Now,  with  regard  to  Eobert  and  John  Stein,  as  individuals,  I  confess,  that^  after  all 
I  have  heard,  I  have  considerable  doubts  how  far  the  commission  of  bankrupt  can 
extend  to  Scotland.  Unless  they  had  gone  to  England,  there  could  have  been  no 
foundation  for  a  commission  even  against  the  company.  They  were  right  in  going  to 
London  for  that  purpose — tbey  did  no  more  than  their  duty  to  the  creditors  of  the 
company.  But  as  to  their  own  estates,  whether  they  meant  it  or  not,  I  have  great 
doubts  whether  they  were  right  as  individuals,  they  having  no  domicile  in  England. 
If  a  stranger  go  to  England  to  commit  an  act  of  bankruptcy,  and  a  commission  is  issaed 
against  him,  though  he  is  nowise  subject  to  the  law  of  England,  I  doubt  if  such  a 
commission  can  have  any  effect  at  all  in  Scotland,  for  he  is  not  subject  to  the  law  of 
England,  and  they  would  probably  hesitate  very  much,  on  a  full  explanation,  in  giving 
effect  to  it  themselves ;  therefore,  though  I  am  satisfied  that  we  cannot  sequestrate  the 
company,  I  am  not  sure  that  I  would  not  be  for  sequestrating  the  individual  estates  of 
John  and  Robert  Stein,  if  the  prayer  of  the  petition  was  applicable  to  their  case. 
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Lord  Craigie. — In  general  I  agree  with  what  has  been  stated  by  all  my  brethren. — 
It  is  qaite  clear,  that,  in  the  circumstances  as  they  now  stand,  it  is  right  to  refase  the 
petition  for  sequestration;  but  I  beg  leave  to  reserve  my  opinion  for  another  case, 
when  it  happens,  which  may  be  the  same  as  this  appeared  to  be  when  it  was  stated 
before  the  Lord  Ordinary  on  the  Bills.  If  the  case  had  come  before  me  in  that  shape, 
I  would  have  been  inclined  to  award  the  sequestration.  The  commission  might  have 
been  taken  out  for  the  very  purpose  of  evading  the  sequestration.  It  did  not  of  itself 
carry  right  to  the  heritage  in  Scotland.  Suppose  the  bankrupts  had  died — suppose 
they  had  refused  to  grant  a  conveyance  of  the  estates  in  Scotland, — tbose  estates  would 
have  been  without  a  management  under  the  bankrupt  law,  and  therefore,  I  would  have 
been  inclined  to  sequestrate.  The  effect  of  the  sequestration  would  have  been  an  after 
question.  It  appears  to  me,  that,  in  point  of  propriety,  a  Judge,  in  those  circumstances, 
would  have  been  called  upon  to  exercise  his  authority.  I  have  no  idea  that  the  com- 
mission of  the  Chancellor  does  ipso  jure  prevent  a  sequestration  in  Scotland. 

Lord  Jugtiee-Clerk, — This  is  certainly  a  question  of  great  importance  to  the  law  of 
Scotland,  and  to  tbe  great  principles  of  international  law,  which  must,  and  ought  to 
regulate  our  judgments  in  such  case. 

It  is  not  necessary  in  the  shape  of  the  case  to  enter  at  large  into  the  preliminary 
questions,  because  I  agree  entirely  in  the  observation  that  the  case  stands  now  in  an 
entirely  different  situation  from  what  it  did  at  first.  Had  I  been  called  on  to  judge  on 
no  other  ma>  [83]  -terials  than  those  which  were  before  the  Lord  Ordinary,  I  do  fairly 
confess  to  your  Lordships,  that  I  would  have  felt  the  same  difficulty  as  Lord  Craigie, 
how  far  I  would  have  been  entitled  to  stop  that  diligence  which  was  proceeding  in  due 
form  according  to  the  law  of  Scotland.  But  the  case  is  now  entirely  in  a  different 
shape ;  because,  giving  all  due  effect  to  the  distinctions  of  the  law  of  England,  as  to 
legal  evidence,  we  have  now  the  absolute  conviction  in  our  own  persons,  from  the  state- 
ment of  the  learned  counsel  for  the  Royal  Bank,  that  there  has  been  a  proceeding  on  the 
commission  in  £ngland. 

But  the  difficulty  that  I  particularly  allude  to,  presents  itself  under  the  considera- 
tions which  have  been  noticed  by  two  of  your  Lordships  who  spoke  last,  that  this  is  an 
application  not  merely  as  to  the  company,  but  as  to  all  the  individuals  who  have  been 
rendered  bankrupt. 

But  it  is  not  necessary  to  go  into  that  view  at  present.  We  have  now  to  decide  tbe 
great  question,  whether  a  commission  of  bankrupt,  issued  with  all  due  solemnity,  as  we 
are  bound  to  believe  this  was,  should  or  should  not  have  effect  as  to  the  estates  and 
effects  of  a  company  of  persons  whose  residence  is  in  England,  but  who  have  property 
in  Scotland.  I  entertain  no  doubts  that  the  opinions  of  all  your  Lordships  are  perfectly 
sound,  for  they  are  giving  due  effect  to  the  solemn  and  deliberate  judgments  of  the 
Ck)urt,  which  were  decided  on  those  great  principles  of  international  law,  which  have 
been  fully  recognized  both  in  England  and  here.  I  certainly  would  not  be  disposed  to 
do  any  thing,  either  direct  or  indirect,  to  shake  the  force  of  those  principles,  and  I 
thought  that  the  counsel  for  the  Royal  Bank  would  have  seen  the  force  of  the  principle, 
and  the  necessity  of  grappling  with  it.  They  would  have  grappled  with  it  if  it  had  been 
possible,  but  they  must  have  seen  that  it  could  not  be  shaken. 

Is  there  any  thing  in  the  case  of  the  individual  partners  that  can  lead  your  Lordships 
to  grant  the  sequestration  as  to  them.  I  shall  add  nothing  to  what  has  been  said  of  the 
difficulties  which  would  follow  if  the  two  modes  of  management  went  on  together. 
But  I  own  there  is  a  circumstance  which  has  always  struck  me  as  deserving  particular 
attention,  as  being  the  only  thing  that  could  create  a  doubt  as  to  the  application  of  the 
principle  to  the  case  now  here ;  and  I  must  say,  that,  notwithstanding  all  that  I  have 
heard,  both  from  the  bar  and  the  Bench,  on  that  part  of  the  case,  I  am  of  opinion  that 
it  was  not  a  duty  incumbent  on  John  Stein,  nor  do  I  think  he  should  have  gone  out  of 
Scotland  for  the  purpose  that  he  did.  I  see  distinct  evidence  in  the  case  of  his  having 
written  to  his  man  of  business,  referring  to  a  prior  letter,  and  asking  him  to  apply  for, 
or  concur  in  an  application  for  a  sequestration,  notwithstanding  that  his  friends  advised 
him  against  it.  I  own  to  your  Lordships  that  I  regret  that  it  was  not  followed  out ; — 
it  was  his  duty, — knowing  the  fact, — and  I  think  that  a  most  feeble  and  ineffectual 
attempt  has  been  made  to  deny  it, — that  his  sole  domi-  [84]  -cile  was  in  Edinburgh ; 
that  he  was  an  ostensible  acting  partner  of  the  Scotch  house ;  that  he  had  large  property 
in  Scotland.     He  was  considered,  in  the  eye  of  every  one,  as  the  primum  mobile  of  the 
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house  here,  and  I  think  he  was  influenced  by  fair  and  proper  motives,  let  the  law  be 
what  it  might,  to  remain  here  and  do  his  duty  to  the  person  with  whom  he  contracted 
in  Scotland,  by  not  obstructing  nor  creating  any  embarrassment  to  the  diligence  in  Scot- 
land. But  the  question  is,  whether  we,  on  any  documents  we  have  before  us,  have  any 
sufficient  evidence  that  there  was  any  improper  collusion  between  Mr.  Stein  and  the 
assignees ;  any  thing,  in  fact,  that  can  entitle  us  to  interpose  in  the  case,  so  as  to  inter- 
fere with  the  law  of  England.  Now,  I  fairly  own  that  there  is  the  great  difficulty  of 
the  case.  I  feel,  most  undoubtedly,  the  almost  irresistible  force  of  the  observation, 
that,  as  to  the  collusion  in  obtaining  the  subsequent  commission,  the  proper  thing  is  to  go 
to  the  Chancellor,  and,  whether  the  intention  of  the  parties  was  right  or  not,  they  did 
put  in  an  averment  that  it  was  collusive.  But  it  is  said  to  be  withdrawn,  and  we  have  the 
judgment  of  the  Court  of  Chancery  upon  it.  The  point  of  collusion,  therefore,  has 
already  been  tried  and  determined  there.  If  it  had  not,  there  most  undoubtedly  wonld 
have  been  a  very  great  difficulty  in  the  way. 

I  think  it  is  clear,  therefore,  that  we  cannot,  upon  the  faith  of  any  such  averment^ 
or  of  any  such  plea  used  before  us,  sequestrate  the  estates  of  the  company  situated  in 
England,  so  as  to  interfere  with  the  commission.  Nor  do  I  think  we  can  sequestrate 
the  moveable  estate  in  Scotland,  as  it  follows  the  domicile.  I  see,  at  the  same  time, 
the  force  of  the  plea  with  regard  to  the  heritage,  and  the  separate  estates  of  the  Scotch 
partners ;  but  are  we  entitled,  in  the  circumstances,  to  grant  any  thing  different  from 
what  the  Act  of  Parliament  authorizes  us  to  grant  ?  The  difficulty  stateid  by  Lord  Bob- 
ertson  is  extremely  strong  indeed, — that  the  Court  is  bound  to  miJce  its  decree  conform- 
able to  the  statutes.  From  any  thing  we  have  heard  from  the  parties,  we  must  either 
grant  or  refuse  the  sequestration  aimpltciter.  Now,  however  strong  the  view  which  1 
may  take  of  the  impropriety  of  John  Stein's  conduct,  I  don't  see  that  I  can  get  quit  of 
that  objection.  The  commission  is  an  engine  which  we  cannot  grapple  with,  or  inte^ 
fere  with. 

I  see  distinctly,  as  to  John  Stein,  that  on  the  7th  August,  if  we  are  correctly  in- 
formed, the  application  for  a  concurrence  was  made,  and  refused.  Then  he  went  to 
England,  and  it  was  not  till  the  11th  that  the  joint  commission  was  taken  out  Thero 
were  issued,  between  the  time  of  the  application  to  him  and  his  arrival  in  England, 
four  individual  commissions  (the  objection  against  Eobert  Stein  was  clearly  not  ^od^ 
he  had  been  in  England  for  six  months) ;  but  I  return  to  this,  there  were  four  com- 
missions issued  during  that  time,  and  none  of  them  were  against  John  Stein.  Now,  one 
observation  has  been  made,  that  this  is  a  defect  in  the  law  of  England,  not  having  a 
power  to  give  a  commis-  [85]  -sion  against  them  all.  According  to  our  views  of  the  law, 
it  would  be  extremely  de^sirable  that  that  were  corrected,  and  that  a  commission  could  go 
out  against  the  company ;  but  the  law  is  as  I  now  state  it.  The  Chancellor  has  not 
power  to  issue  a  commission  against  any  man  not  residing  within  his  jurisdictioB. 
Stein  having  arrived  in  England,  the  act  of  bankruptcy  was  unavoidable,  and  the  joint 
commission  was  executed.  There  is  the  doubt  that  I  have  of  the  case.  Undoubtedly, 
under  the  commission,  the  whole  effects  of  the  company  would  have  been  under  the 
operation  of  the  English  law,  and  quoad  that  the  sequestration  should  have  been  refuaei 
But  then,  so  far  as  John  Stein  was  concerned  as  a  partner,  were  not  all  the  proceedingB 
that  took  place  just  the  consequence  of  his  having  gone  to  England,  and  evaded  the 
operation  of  the  diligence  which  was  in  curm  with  regard  to  himi  I  do  think  that  that 
is  not  undeserving  of  attention ;  that^  however  clear  your  Lordships  may  be  on  the  gene- 
ral principle,  on  the  other  hand,  unless  it  can  be  shewn  that  the  Court  is  distinctlj 
barred,  or  rather  called  on  not  to  look  to  the  proceedings  that  I  have  already  alluded  to, 
you  are  called  on  to  watch  that  no  proceeding  shall  take  place  with  r^ard  to  persons 
domiciled  and  trading  here,  against  the  rules  of  our  own  law.  We  are  bound  to  act  hy 
the  law  of  Scotland,  and  to  consult  the  interest  of  parties  here.  It  is  a  very  eztensiTe 
power,  as  has  been  well  observed  by  one  of  your  Lordships,  that  the  debtor  should  he 
able,  by  merely  going  to  England,  to  regulate  the  manner  of  proceeding,  and  the  conse- 
quences to  all  persons  concerned.  Is  it  not  obvious,  to  say  nothing  more,  that  it  may 
be  much  more  expensive  to  go  to  England  for  people  living  here  1  Therefore,  I  think 
that  it  is  going  very  far  indeed,  that  we  should  give  effect  to  the  proceedings  of  John 
Stein,  without  which,  it  is  admitted  that  nothing  could  have  been  done  in  this  case. 

As  to  the  real  estate,  it  is  confessed  that,  without  the  private  conveyance  granted 
after  the  joint  commission,  no  proceeding  could  have  been  taken  by  the  assigneea.    Now, 
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I  will  own  frankly  that^  seeing  that  all  these  are  the  consequences  of  the  private  acts  of 
John  Stein,  I  do  apprehend  that,  as  the  transactions  and  contractions  were  by  a  house  in 
Edinburgh,  there  is  very  great  doubt  about  it ;  but,  for  the  reason  I  have  mentioned,  that 
the  aequestration,  if  it  were  granted,  could  only  reach  to  one  part  of  the  country,  and  not 
another,  I  don't  see  that  we  can  give  effect  to  the  view  of  the  case  that  I  entertain.  I 
am,  on  the  whole,  for  refusing  the  sequestration. 

The  Court  refused  the  desire  of  the  petition,  28th  November  1812. 

A  petition  was  presented,  in  which  it  was  argued,  that  it  was  imperative  on  the 
Court  to  award  sequestration,  rjcUeat  quantum,  with  which  the  opinions  of  English  counsel 
were  produced.  The  [86]  petition  was  appointed  to  be  answered ;  and,  on  considering 
the  same,  with  the  answers,  ^ 

Lord  MeadowbanJc  said, — I  never  had  any  doubt  in  this  case.  The  law  is  wholly 
and  correctly  laid  down  in  the  paper  for  the  assignees. 

This  is  called  a  case  of  equity;  and  it  is  pleaded,  that  he  that  seeks  equity 
must  give  equity ;  and  that  Mr.  John  Stein  did  wrong  in  going  across  the  Tweed, 
to  subject  himself  to  the  jurisdiction  of  the  Courts  of  England.  But  this  is  all 
a  mistake :  it  is  a  case  of  law.      A  party  is  craving  justice  from  the  Court  to  give 


^  The  opinions  here  mentioned  were,  Ist,  One  by  Sir  Samuel  Eomilly  and  Mr. 
Montagu,  on  a  case  laid  before  them  by  the  assignees,  to  which  they  made  this 
answer: — 

We  think,  that,  in  the  circumstances  here  supposed,  of  a  sequestration  having  been 
first  obtained  in  Scotland,  and  of  conveyances  having  been  executed  to  the  trustee,  of 
all  the  property  of  the  company,  and  of  the  individuals  of  which  it  was  composed, 
both  in  England  and  in  Scotland,  and  of  a  commission  of  bankrupt  being  afterwards 
issued  in  England,  against  all  or  any  of  the  partners,  the  Lord  Chancellor  would  hold 
that  such  a  commission  had  improperly  issued,  and  would  order  it  to  be  superseded. 
We  do  not  know  of  any  case  in  which  this  has  been  done,  or  in  which  the  question 
has  arisen,  but,  if  such  a  question  should  arise,  we  think  that  the  general  principles 
which  are  acted  upon,  in  cases  of  bankruptcy  in  England,  require  such  a  decision. 
When  a  commission  of  bankruptcy  has  issued,  a  second  commission  cannot  be  supported 
against  the  same  individual,  till  after  he  has  obtained  his  certificate,  and  has  acquired 
property  which  can  be  the  subject  of  a  commission ;  and  commissions  of  bankrupt,  or 
proceedings  equivalent  to  such  commissions,  regularly  issuing  in  foreign  countries,  are 
considered  with  us  as  of  the  same  force  and  effect  as  English  commissions ;  and  from 
hence  it  appears  to  us  to  follow,  that,  in  the  case  supposed,  the  Lord  Chancellor  would 
order  the  English  commission  to  be  superseded.  (Signed)     Sam.  Romilly. 

Lincoln's  Inn^  Dec,  23,  1812.  B.  Montagu. 

The  other  was  by  Mr.  CuUen,  given  on  Fairholme's  case,  of  which  what  follows  was 
copied  in  petition  for  the  Bank  : — 

Although  there  was  a  great  deal  of  very  general  discussion  in  these  cases,  yet,  as  autho- 
rities, they  establish  no  other  point  than  this,  that  an  English  subject,  having  notice  of 
the  bankruptcy,  cannot  avail  himself  of  the  laws  of  Englaiul,  in  any  one  step,  to  proceed 
by  attachment  in  another  country,  so  as  to  defeat  the  effect  of  the  (Msignment  under  the 
commission,  which,  by  the  same  laws,  is  declared  to  be  effectual  against  all  attachments 
made  after,  or  on  which  judgment  and  execution  is  not  completed  before  the  act  of  bank- 
ruptcy. The  determinations  in  question  are  even  subject  to  still  further  limitations ; 
namely,  that  the  parties  were  resident  in  Englaiid,  and  the  debt  due  from  the  bankrupt  to 
the  attaching  creditor  was  contracted  in  England.  No  case  in  England  has  yet  decided, 
that  a  creditor  of  the  bankrupt,  and  subject  'to  the  laws  of,  and  resident  in  anotJier 
country,  may  not,  in  that  other  country,  with  or  without  notice  of,  and  before  or  after 
the  act  of  bankruptcy,  avail  himself  of  the  laws  of  that  other  country,  to  attach  there  the 
property  of  the  bankrupt.  Such  a  question  must  be  decided  upon  different  principles ; 
and,  notwithstanding  ingenious  speculations  about  the  nature  of  personal  property,  the 
law  of  nations,  the  comity  of  nations,  the  recognition  of  each  other's  laws,  and  so  forth, 
the  determination,  after  all,  must  turn  upon  the  law  of  each  particular  country.  This 
is  plainly  acknowledged  even  in  the  reasoning  of  Lord  Loughborough,  in  the  cases 
referred  to,  and  has,  in  point  of  fact,  been  determined  against  the  title  of  the  English 
assignees  in  Scotland  itself. 
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effect  to  rights  arising  in  other  countries.  It  is  not  matter  of  discretion,  oxcomtoi: 
it  is  matter  of  legal  right,  that  a  party  in  possession  of  a  judgment  of  a  foreign  Court, 
may  come  here  to  get  it  exe-  [87]  -cuted.  I  consider  the  case  of  Strother  as  a  most 
important  one.  It  settled  the  law,  that  where  a  commission  is  prior  to  a  sequestiatioii, 
it  carries  the  whole  funds ;  and,  e  conversOy  that  a  sequestration  would  have  done  the 
same  thing,  if  it  had  been  prior  to  the  commission.  We  cannot  sustain  that  case,  with- 
out sustaining  the  Chancellor's  award  of  commission. 

A  discharge  here  would  operate  in  England  as  well  as  the  reverse.  I  have  no  doubt 
of  that. 

The  winding  up  of  bankruptcies  is  to  be  done  by  one  machine,  and  there  may  be 
some  imperfection  in  all  human  contrivances.  It  is  said,  pledges  acquired  in  one 
country  are  lost  by  claiming  in  another.  I  cannot  believe  that  such  is  the  law  of 
England.  A  creditor  from  this  country  claims  with  all  the  benefit  of  his  pledges  and 
securities. 

LfOrd  Robertson. — I  think  the  preliminary  objections  may  now  be  dismissed  We 
have  evidence  of  the  commission  of  bankrupt,  and  also  of  the  identity  of  the  Scotch  and 
English  companies,  and  I  think  there  was  no  fraud,  but  a  just  and  fair  motive  for  Mr. 
Stein  going  to  England,  to  prevent  a  commission  and  sequestration  running  counter  to 
each  other,  and  also  to  prevent  the  great  additional  expences  which  would  have  been 
occasioned,  had  there  been  four  commissions  going  on  instead  of  one. 

Then  comes  the  question,  whether,  after  a  commission  of  bankrupt  in  England,  a 
sequestration  can  be  got  in  Scotland  ?  I  have  given  my  opinion  on  that  point  very  folly 
before,  and  shall  not  repeat  it  now.  But  it  is  now  argued,  that,  in  awarding  seques- 
tration, the  Court  acts  only  ministerially,  and  must  grant  it.  I  cannot  agree  in  that 
argument.  It  is  counter  to  our  decisions.  In  all  cases  of  ordinary  diligence,  even 
where  there  is  no  clause  of  registration,  which  is  itself  a  foundation  for  summary  diligence, 
it  is  not  necessary  to  cite  the  debtor.  It  is  not  necessary  in  homings  and  captions,  nor 
in  bills  for  arrestment  or  inhibition.  In  not  one  of  these  cases  is  the  debtor  cited; 
whereas  it  is  the  beginning  of  a  process  of  sequestration.  Sequestration  comprehends  in 
it  many  species  of  diligence :  it  is  properly  a  process  sui  genertHy  which  has  other  objects 
in  view  from  common  diligence.  It  divests  the  debtor  of  his  whole  estate ;  and  it  is 
the  first  step  to  it  to  vest  the  whole  property  in  a  trustee,  for  the  purpose  of  a  lair 
distribution.  Even  where  the  party  applies  himself,  for  a  sequestration,  it  is  competent 
for  the  creditors  to  oppose  him,  and  shew  grounds  for  not  granting  it,  and  the  Court 
may  or  may  not  sequestrate.  It  is  clearly  therefore  not  a  mere  act  of  ministerial 
diligence. — See  the  case  of  Scott  against  Yeitch,  1st  February  1790,  and  Keir  against 
Dickie,  27th  May  1802.  Sequestration  was  applied  for  by  the  debtor,  and  was 
opposed.  In  the  first  of  those  cases  we  granted  it,  but  in  the  last  it  was  refused,  h 
cannot,  therefore,  be  called  a  species  of  summary  diligence. 

And  also,  suppose  the  bankrupt  to  be  the  only  person  entitled  to  oppose  it,  as  it  is 
settled  law  that  he  is  not,  is  not  the  bankrupt  himself  here  a  party  opposing  the 
sequestration,  and  on  a  good  [88]  ground,  viz.  that  it  is  inept,  as  all  his  funds  are  already 
in  the  hands  of  the  assignees ;  and  farther,  I  think  the  creditors  themselves  have 
interest  and  good  ground  to  oppose  it.  And  if  they  can  do  it,  so  can  their  assignees, 
who  are  now  vested  in  all  the  rights  originally  competent  to  the  creditors.  It  is 
expressly  provided,  that  any  creditor  may  apply  for  a  recall  of  the  sequestration, 
on  cause  shewn,  at  any  time  within  thirty  days ;  and  if  so,  it  is  impossible  to  hold  that 
he  cannot  oppose  it  originally. 

In  short,  wherever  a  party  has  an  interest,  I  think  he  may  oppose  a  sequestration, 
and  that  it  is  not  therefore  like  a  caption,  a  horning,  or  an  inhibition,  which  we  must 
grant  when  asked.     On  these  grounds,  I  am  clear  for  adhering. 

Lord  Bannatyne, — Being  satisfied  that  there  is  no  distinction  between  the  Scotch 
and  English  estates,  I  have  no  doubt  of  the  incompetency  of  the  sequestration. 
I  formerly  stated  the  doubts  I  might  have  entertained  if  there  had,  and  also  the  doubts 
which  I  entertained  with  regard  to  the  individual  estates ;  but  the  grounds  of  those 
doubts  have  been  satisfactorily  removed,  and  I  think  the  case  of  Strother  must  role  this 
one,  and  that  it  is  perfectly  decisive  of  the  question.  There  is  no  estate  here  to  seques- 
trate. It  is  wholly  conveyed  over  to  the  English  assignees.  As  to  the  plea,  that 
objections  must  be  verified  imtanter^  it  goes  a  great  deal  too  far.  Sequestration  is  not 
a  species  of  summary  diligence.     No  harm  can  ever  arise  from  a  short  delay,  for  it  draws 
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back  to  the  date  of  the  first  interlocutor,  and  operates  as  an  inhibition,  and  affords  a 
good  groand  for  cutting  down  preferences,  even  when  it  is  not  immediately  awarded. 
For  instance,  when  a  farmer  calls  himself  a  grazier,  we  never  award  it  till  he  gives  in 
a  condescendence  of  his  dealings ;  but  that  does  no  harm.  It  is  clear,  therefore,  that 
the  argument  is  ill-founded.  Sequestration  ought  not,  either  in  law  or  in  expediency, 
to  be  awarded,  till  the  parties  are  fully  heard. 

Lord  Craigie, — None  of  your  Lordships  have  founded  your  opinions  on  the  recent 
productions  of  opinions  by  counsel.  If  you  had,  I  would  have  wished  for  more  light. 
I  like  the  opinion  of  Mr.  Cullen  best,  because  he  gives  his  reasons,  but  Sir  Samuel 
Romilly  and  Mr.  Montagu  give  none. 

On  my  former  grounds  I  remain  of  my  former  opinion.  Affairs  are  not  wound  up 
less  carefully  here  than  in  England.  I  see  no  expediency  in  adopting  the  law  of  a 
foreign  country  where  it  can  be  avoided,  especially  as  I  uuderstand  that  a  commission  of 
bankrupt  does  not  affect  the  heritable  estate  without  a  conveyance.  I  think  the  case  of 
Strother  somewhat  doubtful,  and,  had  it  been  to  be  decided  yet,  I  think  a  great  deal 
might  be  said  upon  it.  It  was  decided  on  grounds  of  expediency ;  and  I  think  there 
IB  great  room  to  question  the  justice  of  those  grounds  which  extend  the  bankrupt  law 
of  England  to  this  country.  I  think  that  are  many  objections  to  it.  The  facility 
of  the  bankrupt's  obtaining  his  discharge  is  very  [89]  objectionable.  The  time  is  too 
early.  I  doubt  also  of  our  powers  to  adopt  a  system  of  law  different  from  our  own,  on 
mere  grounds  of  expediency.  But  the  matter  is  not  now  open,  and  I  must  yield  to  its 
authority.  I  would  have  sequestrated  in  the  Bill-Chamber,  but  I  am  not  for  doing 
80  now. 

Lord  Justice-Clerk, — I  am  not  now  adverse  to  the  opinions  of  the  majority  of  your 
Lordships  ;  but  I  think  the  proceedings  in  this  case  should  have  been  the  same  as  in  the 
case  of  Strother,  and  that  we  ought  to  have  proceeded  to  consider  it  by  a  deliberate 
hearing  in  presence.  I  must  say  now,  that  I  see  a  very  proper  and  laudable  motive  in 
Mr.  Stein  going  to  England,  in  saving  much  expence  to  the  common  fund ;  especially  as 
he  could  not  control  the  acts  of  bankruptcy  committed  by  his  partners,  and  the 
commission  that  would  necessarily  be  issued  out  against  them.  There  would  have 
been  four  commissions  in  England,  at  an  enormous  expence,  instead  of  one,  if  he  had 
not  gone,  and  I  must  say,  in  justice  to  him,  that  I  think  he  did  right  in  going  up. 

I  must  reserve  my  objection  to  the  case  of  a  debtor  leaving  this  country  eo  intuitu, 
to  avoid  the  law  of  Scotland,  and  have  his  affairs  wound  up  in  England.  But  in  this 
case  I  am  not  for  sequestrating. 

I  think  the  doctrine  of  our  power  in  sequestrating,  being  only  ministerial,  is  carried 
a  great  deal  too  far  in  the  petition.  At  the  same  time,  if  I  had  been  Lord  Ordinary  in 
the  Bill-Chamber  when  the  application  was  made,  I  would  have  felt  much  difficulty  in 
refusing  it,  especially  as  it  would  not  have  finally  settled  the  question,  since  a  petition 
might  immediately  have  been  given  in  for  recalling  it,  upon  the  same  ground  upon 
which  it  is  now  opposed ;  but  I  see  no  occasion  for  entering  into  that  discussion,  and 
therefore  I  shall  not  dwell  upon  it. 

I  do  not  think  there  is  any  thing  in  the  preliminary  objections. 

On  the  merits : — Having  the  case  of  Strother,  which  shews  that  a  commission  in 
England  carries  all  the  moveable  property,  wherever  situated,  and  leaves  no  room  for 
diligence  here,  we  must  give  it  effect.  It  leaves  nothing  for  us  to  sequestrate  except 
the  heritable  estate,  which  has  already  been  conveyed  to  the  assignees. 

The  Bank  had  used  many  arguments  as  to  the  mode  in  which  the  commission  of 
bankrupt  was  obtained  being  improper.  This  is  surely  not  the  place  to  urge  such 
objections.  Let  them  go  to  the  Chancellor  and  state  their  complaint,  which  they  have 
once  already  withdrawn,  and  which,  I  have  no  doubt  they  may  still  do,  if  good  grounds 
are  shewn  for  it.  But  we  cannot  review  the  proceedings  of  the  Chancellor.  The  case 
of  Strother  is  binding  upon  us,  and  I  see  none  of  the  inexpediency  dreaded  by  Lord 
Craigie,  especially  as  we  have  a  pretty  clear  opinion  that  effect  would  be  allowed  in 
England  to  a  prior  sequestration  here. 

[90]  The  Court  adhered,  20th  January  1813. 

[Cf.  Stewart  v.  Avid,  13  D.  1339  ;  Goetze  v.  Aders,  2  E.  154 ;  Plioqihate  Sewage 
Go,  V.  LawBon'e  Trustee,  5  R.  1138 ;  OMl  v.  Foden,  11  R.  909.] 
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No.  29.  F.C.  N.S.  III.  90.     20  Jan.  1813.     2n(i  Div.  (BiU-Chamber).— Lord 

Meadowbank. 

Royal  Baj^k  of  Scotland,  Pursuers. — SoUcUor-Gemral  Monypenjiy,  Bell,  et 

Maconochie. 

ScoTT,  Smith,  Stein,  and  Company,  Defenders. — Clerk,  CcUhcart,  Cranstoun, 

et  Skene. 

Bankru2)t^  Foreign. — A  bill  drawn  in  Scotland  upon  and  accepted  by  persons  in  England, 

is  an  English  debt. 
A  certificate  under  an  English  commission  of  bankrupt,  operates  as  a  discharge  of  all 

claims,  though  the  debtor  is  resident  and  domiciled  in  Scotland. 

Scott,  Smith,  SteiD,  and  Company,  and  John  and  Eobert  Stein,  partners  of  &e 
company,  obtained  a  certificate  under  a  commission  of  bankrupt,  which  had  been  issaed 
against  them  in  England. 

Previous  to  the  bankruptcy,  the  Royal  Bank  of  Scotland  held  two  bills  drawa  by 
the  bankrupts,  upon,  and  accepted  by  Messrs.  Kensington,  Styan,  and  Adams,  bankers 
in  London.  Upon  those  bills  they  obtained  letters  of  caption  against  Messrs.  SteinB, 
upon  which  a  return  of  search  was  made. 

Having  obtained  their  certificate  in  England,  the  defenders  presented  a  suspensioii 
of  this  charge  to  the  Court,  which  was  reported  by  Lord  Meadowbank  on  memorials. 

ArguvfieTU  for  the  chargers. 

The  effects  and  rights  resulting  from  contracts,  ought  to  be  regulated  by  the  Uz  hd 
contracttM — ^Dalrymple  against  Dalrymple,  Dodson^s  Report^  p.  6. — Johnson  against 
Johnson,  CoM^^^er,  [91]  p.  345. — Robinson  against  Bland,  1.  Blackstcme,  ^.  258. — Voet 
de  statutis  et  de  jtidicns. — Huher  de  conflictu  legum. — Heriiua  de  eollisione  legwn.— 
Dirleton,  p.  227. — Stewart^  p.  279. — 11th  December  1746,  Mitchell  against  Burnett  and 
Mowat,  Kilk. — 15th  February  1809,  Campbell  against  Ramsay,  Hannay,  and  others. 
True  the  bills  in  question  were  accepted  in  England,  and  in  so  far  became  English 
debts ;  but  it  was  not  on  the  acceptance,  but  the  draft  of  the  bill  that  the  contract 
between  the  pursuers  and  defenders  was  made.  If  the  draft  had  not  been  accepted, 
it  would  have  been  beyond  all  question  that  it  was  a  Scotch  debt ;  and  there  is  no 
distinction  between  a  draft  not  accepted  and  a  bill  accepted  and  dishonoured. — Not. 
27,  1734,  Mitchell.— November  17,  1768,  Gavin.— March  4,  1778,  Spottiswood :— For 
it  was  in  Scotland  in  this  case,  that  in  such  event  the  demand  of  recourse  was  to 
be  made. 

2d,  The  certificate  under  a  commission  of  bankrupt,  is  a  local  and  personal  privilege, 
which  does  not  extend  or  operate  extra  territoriuyn,  excepting  as  to  those  debts  which 
fall  under  its  operation. — Atkins  262. — Cook,  517.  So  that  it  can  only  protect,  where 
the  country  where  it  was  granted  was  either  the  loaus  coivtraettLs  or  locus  solutunUs  in 
respect  to  the  person  pleading  it.  And  the  same  rule  takes  place  as  to  the  Scotch 
discharge. — Cullen,  p.  397,  398. — 2.  //.  Blackston,  553,  Pedder  against  Macmaster,  8th 
Term  Kep. — Smith  against  Buchanan,  1  East — 30th  June  1724,  Sir  James  Eochead 
against  Scott. — 20th  June  1746,  Marshall  against  Yeaman. — 4th  November  1746, 
Christie  against  Straiten. — 1st  July  1762,  Creditors  of  Galbraith  against  Galbraith.— 
21st  January  1792,  Watson  against  Renton. 

Argument  for  the  suspenders. 

The  debt  is  clearly  and  indisputably  English,  for  it  is  the  place  where  a  contract  is 
meant  to  be  fulfilled,  not  where  it  is  made,  that  must  rule  its  performance.  Though 
the  chargers  have  right  of  recourse,  yet  the  right  is,  that  they  shall  be  paid  in  London, 
and  nothing  more.  And  if  it  is  an  Eaglish  debt,  it  is  discharged  by  the  ChancelWfi 
certificate. — 21st  January  1792,  Watson  against  Eenton,  Bdl,  p.  637.  But  even  Scotch 
debts  are  now  held  to  bo  discharged  by  it. — 1st  July  1803,  Strother  against  Reid.— 1 
East.  p.  6,  Smith  against  Buchanan. 

Lord  Justice-Clerk  said. — I  think  it  would  have  been  desirable  if  the  parties  had 
glanced  at  the  case  of  Dickie.^     We  let  him  out  of  jail  when  he  stated  to  us  that  he 

1   Vide  Eac.  Coll.  20th  Dec.  1811,  p.  453,  Note. 
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had  obtained  a  certificate  in  England,  and  on  the  ground  of  the  case  being  ordered  to  be 
answered,  and  in  respect  of  no  answers  having  been  put  in  to  the  bill,  we  granted  the 
liberation. 

[92]  Lonl  MeadatcbanJc, — There  is  a  case  here,  which  it  is  very  odd  that  neither 
party  should  have  taken  any  notice  of,  21st  January  1792,  Armour.  It  is  that  of  a 
debt  which  was  held  to  be  Scottish,  because  the  bill,  though  drawn  by  a  person  residing 
abroad,  was  payable  in  Scotland,  and  though  not  accepted  by  the  acceptor,  who  lived 
here,  payment  was  allowed  to  be  recovered,  notwithstanding  a  judicial  discharge  in 
London.  It  is  quite  decisive  of  this  case.  This  case  must  be  decided  for  the  suspenders 
— a  fortioH  of  that  The  bills  were  accepted  in  England ;  and  I  consider,  also,  that 
the  distinction  between  Scotch  and  English  debts  is  quite  out  of  the  question  here. 

Lord  Robertson, — I  shall  say  nothing  on  the  point  of  this  being  a  Scotch  or  an 
EoglLsh  debt,  for  even  considering  it  to  be  a  Scotch  one,  if  the  principle  is  right  that  is 
DOW  sanctioned  by  the  Court,  that  the  certificate  is  to  carry  the  whole,  it  muse  be  held 
as  discharged,  for  you  would  otherwise  put  the  case  into  that  situation,  that  you 
would  take  away  a  man's  whole  funds,  and  yet  allow  Scotch  creditors  to  come  upon  him, 
and  incarcerate  him  for  what  he  cannot  pay. 

Lord  Bannaiyne, — At  the  time  the  cases  quoted  by  the  chargers  were  decided,  it 
was  by  no  means  held  that  an  English  commission  had  effect  in  Scotland. 

Lord  Meadowhank, — But  it  is  quite  clear,  at  the  same  time,  that  this  is  an 
English  debt. 

The  Court  (20th  January)  passed  the  bill. 


No.  30.         F.C.  N.S.  IIL  93.     20  Jan.  1813.     let  Div.— Lord  Hermand. 

IsoBBL  and  Jane  Sturgeons,  Pursuers. — Erskine  et  Cuninghavie. 

Maclellan  and  Threshie,  Defenders. — Ro,  BelL 

WuiUei — Retention, — The  wadsetter  is  entitled  to  apply  the  rents  of  the  wadset  subject 
in  payment  of  personal  debts  due  to  him  by  the  reverser,  and  that  without  regard  to 
the  priority  of  the  different  debts,  or  whether  they  are  prior  or  posterior  to  the  date 
of  the  wadset. 

Where  the  wadsetter  has  conveyed  his  right  to  the  wadset  to  different  individuals, 
in  separate  parcels,  with  assignations  to  portions  of  the  debt  effeiriug  to  the  lots  of  the 
subject  held  by  them,  they  are  not  bound  to  account  for  their  intromissions  with  the 
rents,  singuN  in  solidum,  but  only  pro  rata. 

William  Sturgeon  the  tiidt,  was  pioprietor  of  a  burgage  property  in  Dumfries.  Upon 
his  death,  in  1753,  he  was  succeeded  by  his  son  William  Sturgeon  the  second,  who  was 
cognosced  heir  to  him,  7iiore  burgi,  and  his  infeftment  recorded. 

William  Sturgeon  the  second,  in  November  1733,  borrowed  from  Mr.  Richard 
Louthian  of  Staffold,  the  sum  of  L.80  s!.erling,  which,  with  L.16  sterling  of  penalty  and 
expenccs,  he  bound  himself,  his  heirc<.  Sec,  to  pay  to  Mr.  Louthian,  his  heirs,  &c,  at  the 
term  of  Whitsunday,  then  next  to  come.  And,  for  Mr.  Louthian's  farther  security, 
granted  to  him  a  kind  of  unilateral  wadset,  or  disposition,  under  reversion,  of  the 
subjects  lying  in  Dumfries,  to  which  he  had  succeeded  by  the  death  of  his  father.  The 
clause  of  redemption  in  the  bond  declared,  that  the  subjects  should  be  '*  redeemable, 
upon  the  disponer,  or  his  heirs,  making  payment  to  the  said  Mr.  Richard  Louthian,  and 
his  foresaids,  of  the  foresaid  principal  sum  of  L.80  sterling  mone}',  L.16  money  foresaid 
of  penalty  obliged  for  the  same  if  incurred,  and  annual  rent  Of  the  said  principal  sum 
that  shall  be  due  and  resting  for  the  time,  and  expences  of  the  infeftment  to  follow 
hereupon,"  &c.  The  disposition  contains  also  an  obligation  to  infeft  the  said  Richard 
Louthian,  ''  assignation  to  the  writs  and  evidents,  and  to  the  rents,  mails  and  duties  of 
the  subjects  disponed,  from  and  [94]  after  the  term  of  Whitsunday  next  to  come  (1754) 
during  the  not-redemption,"  and  other  usual  clauses. 

In  consequence  of  this  bond  and  disposition  in  security,  Mr.  Louthian  was  infeft 
(24th  December  1753)  under  reversion.  He  continued  in  right  of  the  debt,  and  in 
possession  of  the  subjects  wadsetted  in  security  of  it,  from  1753  to  1764,  when  he 
executed  a  translation  of  his  right  in  favour  of  William  Bell,  merchant  in  Dumfries, 
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under  the  reversion  contained  in  the  bond.     Upon  this  assignation  and  disposition  by 
Louthian,  Bell  was  infeft. 

In  1766,  Bell  alleged,  that,  besides  having  right  to  this  bond  granted  to  Mr.  Lonthiaii 
of  Staffold,  he  had  also  right  to  various  other  debts,  which  he  then  enumerated,  due  bj 
William  Sturgeons  the  first  and  second. 

As  William  Sturgeon  the  second  was  now  dead,  his  son,  William  Sturgeon  the  third, 
was  charged  to  enter  heir  in  general  to  his  grandfather  and  father ;  and  an  action  wu 
raised  against  him,  concluding  for  the  sums  in  which  it  was  alleged  they  were  indebted, 
and  Mr.  Bell  obtained  decree  in  absence.  A  special  charge  was  then  raised  against 
William  Sturgeon  the  third,  and  a  summons  of  adjudication  was  executed  against  him, 
as  forth  of  Scotland,  upon  the  25th  October  1756,  hut  it  was  never  called  in  Gauri.  This 
was  the  whole  proceeding  relating  to  the  personal  debts. 

In  May  1769,  Bell's  widow,  as  tutrix-dative  to  James  Bell,  his  eldest  son  and  heir, 
in  virtue  of  a  decree  of  declarator  obtained  before  this  Cour^  exposed  to  public  roap, 
inter  alia,  the  subjects  disponed  by  William  Sturgeon  the  second,  under  reTernoo. 
They  were  exposed  in  four  lots,  and  all  of  them  sold  under  the  burden  of  the  clause  of 
redemption.  Of  these  lots,  one  was  sold  to  David  Mitchell,  for  behoof  of  John  Eeniun, 
innkeeper  in  Dumfries,  and  was  possessed  partly  by  his  son,  John  Kennan,  and  partly 
by  one  of  the  defenders,  James  Maclellan.  Another  lot  was  in  the  possession  of  the 
other  defender,  Robert  Threshie. 

With  these  lots,  Mrs.  Bell  conveyed  to  the  purchasers  respectively,  shares  propor- 
tioned to  their  purchases  of  the  heritable  and  personal  debts  due  by  the  two  eider 
Sturgeons  to  her  husband,  with  an  assignment  to  each  purchaser  to  the  extent  of  his 
interest  of  the  decree  in  absence  1766,  against  William  Sturgeon  the  thicd. 

William  Sturgeon  the  third,  who  was  the  only  son  of  William  the  second,  haviDg 
died,  his  sisters  were  (8th  March  1805)  cognosced,  and  served  nearest  and  kwfol 
heirs-portioners  of  their  father.  In  this  capacity,  they  brought  an  action  against  the 
purchasers  of  the  wadset,  and  their  successors,  concluding  for  a  count  and  reckoning, 
declaration  of  extinction  of  the  wadset,  and  decree  of  removing  against  the  possessors  of 
the  wadsetted  subjects. 

The  claims  and  accounts  of  the  parties  were  remitted  to  an  accountant ;  and  sever&l 
questions  arose  as  to  the  mode  in  which  the  wadsetters  were  to  account 

First,  It  was  proposed  to  charge  the  defenders  with  rents  only  from  Martinmas  1764, 
being  the  term  previous  to  the  date  of  [95]  Louthian's  disposition  to  BelL  To  this  the 
pursuer  objected,  and  contended  that  the  defenders  must  be  charged  with  rent  from 
Whitsunday  1754,  the  term  of  Louthian's  entry  to  the  subjects. 

The  second  question  wa$>,  Whether  the  defenders  were  entitled  to  credit  for  the 
personal  debts  contained  in  the  decree  1766? 

The  third  and  fourth  related  to  allowances  for  meliorations. 

The  last  was.  Whether  the  different  purchasers  amongst  whom  the  wadset  subjects 
had  been  divided,  were  bound  to  account  for  their  intromissions  conjunctly  and  severally, 
or  only  pro  rata  ?  and  Whether  they  were  liable  for  the  surplus  intromissions  of  their 
authors  ? 

Upon  these  points  the  Lord  Ordinary  "  Finds,  that,  in  the  accounting,  the  pursuers 
are  entitled  to  credit  for  the  rents  from  the  first  term  after  the  date  of  the  infeftment  on 
the  heritable  bond  in  1753,  at  which  period  it  must  be  held,  that  Mr.  Louthian  entered 
to  possession  of  the  subjects  in  consequence  of  that  infeftment :  Finds,  that  the  defeo- 
ders  are  not  entitled  to  claim  payment  from  the  pursuers  of  the  personal  debts  doe  by 
William  Sturgeon,  against  whom  the  decree  was  obtained  in  1766 :  Finds,  that  the 
defenders  are  entitled  to  credit  for  the  expence  of  meliorations  made  on  the  subjects: 
Finds,  that  the  defenders  are  not  entitled  to  account  for  the  rents  of  the  subjects,  daring 
the  time  the  old  houses  were  taken  down  and  rebuilt,  for  which  period  the  accountant 
has  allowed  one  year :  Finds,  that  the  defenders  are  liable  to  account,  conjunctly  and 
severally,  to  the  pursuers,  for  their  intromissions  with  the  rents  of  the  subjects,  in  the 
same  manner  as  if  the  heritable  debt  had  not  been  split,  or  no  partition  had  been  made 
among  the  defenders ;  and  remits  to  the  accountant  to  proceed  accordingly." 

Kis  Lordship  afterwards  adhered,  in  so  far  as  relates  to  the  two  points  to  he  now 
noticed,  the  disallowance  of  the  personal  debts,  and  the  liability  of  the  defenders  to 
account  conjunctly  and  severally. 

The  defenders  reclaimed;  and,  upon  considering  their  petition,  with  answers,  the 
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Court  pronounced  this  interlocntor.  '*  Alter  the  Lord  Ordinary's  interlocutor  reclaimed 
against :  Find,  that  the  petitioners  are  entitled  to  impute  their  intromissions  with  the 
wadset  suhjects  towards  extinction,  in  the  first  place,  of  the  personal  claims  of  deht 
contained  in  the  decree  in  absence,  of  date  the  2d  of  July  1766,  as  the  said  claims  shall 
be  duly  instructed  before  the  Lord  Ordinary :  As  also  find,  that  the  petitioners  are  liable 
to  account,  each  for  his  own  intromissions  only  with  said  rents,  and  not  for  the  intro- 
missions of  any  of  the  other  possessors  of  portions  of  the  said  wadset  subjects ;  and  that 
the  petitioner,  James  Maclellan,  is  not  liable  to  account  for  the  surplus  intromissions  of 
John  Kennan,  or  others,  his  authors,  in  the  portion  of  the  said  subject  acquired  by  him  : 
[96]  Bemit  the  process  to  the  Lord  Ordinary,  to  proceed  accordingly :  Find  the  pursuers 
liable  to  the  petitioners  in  the  expence  of  the  reclaiming  petition,  and  remit  to  the 
Lord  Ordinary  to  modify  the  same." 

Against  this  interlocutor  the  pursuers  petitioned,  and  pleaded,  upon  the  first  point, 
the  right  of  the  defenders  to  have  the  personal  debts  acquired  by  them  taken  into  the 
accounting:  That  the  creditor  in  the  wadset  had  entered  upon  possession  of  the 
subjects ;  and  he  and  his  successors  having  remained  in  it  uninterruptedly,  the  wadset 
debt  was  long  since  extinguished.  No  steps  have  been  taken  by  the  creditors  to  affect 
the  lands  by  any  other  debts,  and  no  farther  attachment  has  taken  place.  A  large 
balance  is  now  due  to  the  rcverser,  which  cannot  be  cut  down  by  a  decree,  which  had 
prescribed  long  before  it  was  produced.  To  obviate  this  objection  to  their  claim,  the 
defenders  say,  that  their  predecessor  got  into  the  possession  of  the  subjects  in  virtue  of 
his  wadset  alone,  and  that^  as  soon  as  he  obtained  the  decree  in  absence,  he  was  entitled 
to  stop  short  in  imputing  the  rents  to  the  extinction  of  the  wadset  debts,  and  to  apply 
them  in  payment,  in  the  first  instance,  of  the  debts  in  the  decree.  But,  besides  that  a 
decree  in  absence  must  be  supported  by  its  warrants,  uo  one  is  entitled  to  change  the 
title  of  his  possession,  or  to  invert  a  security  or  possession  that  has  been  given  him  for 
a  specific  purpose,  to  any  other. —  Vinnius,  lib.  i.  c.  51. — Stair,  b.  ii.  tit.  1,  s.  27. — 
Erskin€y  b.  ii.  tit.  1,  s.  30. — Stair,  22d  November  1677,  Stuart  against  Duke  of 
Hamilton. — Spottitnoood  (Possession),  1591,  Harris  against  Anderson. — Kilkerran 
(Possession),  No.  1. 

When  a  party  has  different  real  rights  to  the  same  subject,  he  may  ascribe  his 
possession  to  which  of  them  he  pleases ;  but  all  of  the  rights  among  which  this  choice 
lies,  must  be  real  rights.  No  one  can  impute  his  intromissions,  under  a  real  right,  in 
payment  of  personal  debts  due  to  him  aliunde  by  the  debtor. — Ersk,  b.  ii.  tit.  1,  s.  30. 
They  can  be  applied  only  in  extinction  of  the  debt  for  which  the  incumbrance  was 
expressly  created.  There  is  here  no  indefinite  payment.  The  payments  drawn  by  the 
defenders  and  their  predecessors  were  expressly  in  virtue  of  the  wadset  right.  This 
alone  put  them  in  possession,  and  the  rents  drawn  under  it  bear  no  similarity  to  money 
paid  generally  and  indefinitely  into  the  hands  of  a  creditor.  The  case  of  Brough's 
creditors  against  Jollie,  November  26,  1793,  Mor,  2585,' bears  no  analogy  to  the  present. 
There  was  an  unlimited  right  in  the  person  of  Mr.  Jollie,  and  he  was  found  entitled  to 
retain  the  subject  till  the  debts  confessedly  due  to  him  were  paid.  Here  there  is  no 
question  of  retention ;  the  plea  of  the  defenders  is  that  of  compensation ;  the  only  title 
of  possession  in  the  defenders,  limits  them  to  one  specific  debt,  which  is  discharged ; 
Uiere  is  a  surplus  of  rents  due  to  the  petitioners,  which  the  defenders  wish  to  com- 
pensate by  these  old  personal  debts,  from  which  it  is  obvious  they  are  barred  by  the 
negative  prescription.  Nor  will  it  alter  the  case  [97]  that  the  wadset  was  extinguished 
previous  to  the  years  of  prescription  having  run  against  these  debts,  as  it  is  fixed  that 
compensation  does  not  take  effect  ipso  facto,  by  the  concourse  of  the  debts.  Harries 
against  Maxwell,  January  1712,  Forbes,  p.  579. — Diet,  Vol.  I.  p.  156. — Sel.  Dec. 
No.  53, 1730,  Macintosh.— 12th  June  1799,  Galloway  against  Galloway,  Mor.  11,122.— 
Ba:fik,  b.  i.  tit.  24,  s.  24. — Ersk.  b.  iii.  tit.  4,  s.  12.  And  it  appears  that  prescription 
had  run  against  the  decree  1766  long  before  it  was  founded  upon. 

Besides,  suppose  this  decree,  obtained  in  1766,  had  not  been  prescribed,  it  could  not 
have  made  any  difference  upon  the  present  question.  William  Sturgeon  the  third, 
against  whom  the  decree  was  obtained,  never  represented  his  father ;  and,  as  no  farther 
steps  were  taken  to  attach  the  hcereditas  jacens  of  William  Sturgeon  the  second,  this 
decree  fell  to  the  ground  upon  the  death  of  William  the  third ;  and  he  not  being  bound 
in  the  personal  debts  in  question,  it  was  quite  inadequate  to  interrupt  prescription. 
There  was,  therefore,  no  concourse  between   the  alleged  debts  and  the  rents  of  the 
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wadset  subjects,  and  these  debts  could  never  have  been  bioo^t  into  the  acooontixig, 
even  if  this  decree  had  been  produced  before  it  was  prescribed. 

Upon  the  second  point,  it  was  said,  this  was  a  wadset  originalij  granted  by  the 
petitioner's  ancestor  to  one  creditor.  Kow,  it  is  clear,  that  while,  on  the  one  hand,  a 
debtor  can  do  nothing  to  injure  the  security  of  his  creditor,  so,  on  the  other  hand,  the 
creditor  cannot,  by  any  proceeding  of  his,  without  the  consent  of  the  debtor,  nuke 
the  situation  of  that  party  or  his  heirs  worse.  Had  this  security  remained  in  the 
person  of  William  Bell,  it  must  have  been  redeemable,  the  moment  the  wadset  sum, 
principal  and  interest,  was  extinguished  by  intromission  with  the  rents;  and  if  the 
wadset  be  an  improper  wadset^  as  in  this  case,  credit  must  be  given  for  a  reasoaaUe 
rent,  and  this,  whether  the  wadsetter  possess  by  himself  or  by  tenants,  for  he  is  liaUe 
for  his  tenants.  It  makes  no  dijQference  that  the  wadsetter  chooses  to  sell  the  wadset; 
he  is  liable  for  the  purchasers  the  same  as  for  his  tenants.  The  purchasers  just  come  m 
his  place,  and  are  subject  to  all  the  conditions  and  limitations  that  were  incumbent  upon 
their  author.  It  follows  that  the  reverser,  in  settling  with  two  or  three  purchasers,  piior 
to  redemption,  can  never  be  subjected  to  a  loss  in  which  he  would  not  have  been  liable  in 
accounting  with  the  original  creditor.  The  original  creditor  could  never  maintain,  that 
the  lands  were  to  be  redeemed  in  parcels ;  that  while  the  debt  effeiring  to  one  pared 
was  extinguished  by  intromission  with  the  rents,  it  was  not  so  upon  another,  as  thit 
portion  had  been  in  the  hands  of  a  bankrupt  tenant, — such  a  plea  would  never  be 
listened  to.  The  difference  between  that  case  and  the  present,  is  extremely  slight:  in 
both,  the  subjects  and  the  debt  must  be  looked  upon  as  entire,  and  the  debt^  principal 
and  interest,  with  the  meliorations,  must  be  placed  in  eumulo  upon  the  one  hand,  ag^dnst 
the  full  amount  of  the  rents  upon  the  other. 

[98]  It  was  an&wered  for  the  defenders, — As  to  the  warrants  of  the  decree  in 
absence,  that  matter  is  kept  open  by  the  terms  of  the  interlocutor  remitting  to  the  Lord 
Ordinary. 

On  the  merits  they  pleaded,  that  they  did  not  maintain  the  plea  of  compeusatioQ, 
and  that  the  petitioners  had  no  room  for  that  of  prescription.  The  plea  of  the 
respondents  was  that  of  retention.  They  had  got  possession  of  the  subjects  of  their 
debtor  in  pledge,  and  they  were  entitled  to  keep  them  not  only  till  the  debt  for  which 
the  security  was  granted  was  paid  off,  but  till  all  other  claims  competent  to  them  agunst 
their  debtor  was  extinguished. — Kaimes^s  Principles  of  Equity ^  4th  ed.  p.  305  and  386. 
— Erskine,  b.  iii.  tit.  4,  s.  21. — 26th  November  1793,  Brough  against  Jollie,  Mor, 
2585. — 7ih  June  1808,  Baleny  against  Kaeburn  and  Company,  Mor.  App.  Compila- 
tion, No.  5. — 5th  July  1810,  Auld  against  Kiddell.  That  Uiey  had  such  dainu, 
appears  from  the  decree  1766,  which  they  obtained  against  the  heir  of  their  debtor,  who 
was  charged  to  enter  both  in  general  and  special,  and  who  never  renounced  the  cbazaclBr 
of  heir.  It  is  not  enough  to  say,  that  this  decree  is  now  prescribed ;  it  was  obtained 
against  the  representative  of  the  respondent's  debtor;  it  entitled  them,  when  it  wai 
obtained,  to  apply  the  rents  of  the  wadset  subject  to  the  extinction  of  the  personal  dehts 
due  to  them,  and  these  were  extinguished  long  within  the  years  of  prescription.  They 
cannot  be  compelled  to  consider  them  as  siill  existing,  in  order  to  make  room  for  the 
plea  of  the  petitioners.  If  the  respondents  are  entitled  to  retain  the  subjects  impledged, 
till  they  are  paid  the  personal  debts  due  to  them  by  the  pursuers,  they  were  entitled  to 
apply  the  rents  first  received  to  the  debts  least  secured,  and  they  were  not  boand  to 
apply  them  in  extinction  of  the  wadset  debt,  till  the  personal  debts  were  paid  off.  Dis- 
positions in  security  and  adjudications  are  of  the  same  nature ;  the  one  is  the  act  of  the 
party,  and  the  other  of  the  law.  Now,  in  practice,  an  adjudger  who  gets  into  poews^ 
sion,  and  levies  the  rents,  is  entitled  to  relieve  himself  of  his  full  debts,  both  herit&hle 
and  personal.  Formerly,  the  rule  was,  that  indefinite  intromissions  were  to  be  applied 
to  extinction  of  the  debt  that  bore  heaviest  upon  the  debtor ;  but  that  rule  has  been 
abandoned,  and  the  option  has  been  for  a  long  time  left  to  the  creditor.  Forbes  agdnst 
Innes,  Kilkerran, — 28th  June  1717,  Nath.  Duck  against  Maxwell. 

It  is  true,  the  possession  here  cannot  be  called  indefinite,  and  in  that  respect  the 
present  case  differs  from  the  authorities  cited ;  but  the  difference  is  not  so  greats  bat 
that  the  analogy  between  them  bears  out  the  respondents  in  their  present  argument 
To  apply  any  other  rule  would  be  attended  with  the  hardest  consequences.  Parties  are 
put  into  possession  of  their  debtor's  lands ;  their  situation  enables  them  to  extinguish 
their  debts,  heritable  and  moveable ;  upon  the  faith  of  their  doing  so,  they  aie  allowed 
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to  possess  for  forty  years ;  they  are  induced  to  save  their  debtor  the  expence  of  a  process 
to  constitute  the  debt^  knowing  that  their  debts  are  extinguished.  Then  at  the  expiry  of 
of  forty  years,  the  [99]  debtor  comes  forward  and  demands  repetition,  upon  the  ground 
that  the  extinguished  debts  are  prescribed. 

The  respondents,  therefore,  conceive,  that  both  by  the  reason  of  the  case,  and  the 
authorities  quoted,  they  were  entitled  to  apply  the  rents,  in  the  first  instance,  to  the 
extinction  of  the  personal  debts. 

Upon  the  second  point  it  was  said,  that  it  could  not  be  disputed  that  Bell  their 
author  was  entitled  to  sell  to  them  the  debts  in  question,  and  to  convey  to  them  the 
wadset  lands  in  security.  They  were,  therefore,  fairly  in  possession  of  the  subjects,  and 
entitled  to  apply  the  rents  in  extinction  of  their  debts.  They  have  done  so  from  their 
intromissions  with  the  particular  portions  of  the  sabjects,  conveyed  to  them ;  they  have 
had  no  connection  with  any  other  part  of  the  subjects,  nor  have  they  come  under  any 
obligation  for  the  super-intromissions  of  the  other  creditors.  The  situation  of  the 
debtor  is  not  worse  now,  than  when  the  subjects  were  in  the  hands  of  the  original 
creditor.  He  had  the  right  to  recover  the  lands ;  that  right  he  has  still,  and  in  addition 
he  had  the  personal  security  of  the  creditor  for  his  super-intromissions  :  now  he  has  the 
security  of  each  purchaser  for  his  individual  intromissions,  so  that  he  has  all  the 
security  he  ever  could  have  had.  He  has  lost  nothing  by  the  intromissions ;  and  it  is 
impossible  to  subject  legal  and  bona  fide  intromitters,  beyond  the  amount  which  they 
have  received.  The  debtor  cannot  now  deprive  them  of  their  fair  payment,  nor  of  any 
thing  more  than  the  surplus  rents,  which  they  may  have  received.  They  are  in  no  way 
liable  for  the  personal  debts  which  may  have  been  incurred  by  the  super-intromissions 
of  the  co-creditor.  There  is  here  no  debitum  fundi^  and  the  respondents  can  in  no  way 
be  liable  in  personal  claims,  subsisting  either  against  each  other  or  their  authors. 
Kincaid  against  Haliburton,  DuHe,  2d  July  1625. — Seaton  against  Rosewall,  11th 
January  1662.  —  Mackenzie  against  Ross,  14th  January  1669. — Cockburn  against 
Trotters,  30th  January  1639. 

The  following  opinions  were  delivered : 

Lord  BcUgray, — The  original  bond  which  was  granted  here  was  a  simple  personal 
bond,  with  a  disposition  in  security.  In  consequence  of  that,  either  Lothian  or  Bell,  it 
does  not  seem  to  be  clear  which,  entered  into  possession  of  the  subjects,  and  possessed 
by  levying  the  rents.  Bell  acquired  a  parcel  of  personal  debts ;  and  the  question  is, 
whether,  after  he  got  these  debts,  he  was  entitled  to  impute  the  rents  in  extinction  of 
themi  Now,  is  not  a  person  who  is  in  possession  entitled  to  apply  the  rents  which  he 
levies,  so  as  to  extinguish  the  personal  debts  which  he  has  or  may  acquire  f  He  is 
entitled  to  say,  I  will  not  redispone  till  you  pay  all  my  demands ;  for  this  is  a  question 
with  the  original  debtor,  and  not  with  competing  creditors.  The  moment  that  he  levies 
the  rents,  he  is  entitled  to  apply  them  to  bonds  or  to  bills  that  are  due  to  him  by  the 
original  debtor. 

[100]  A  disposition  in  security  is  in  effect  much  the  same  as  an  adjudication.  They 
are  of  the  same  nature.  The  one  is  the  act  of  the  party — the  other  is  the  act  of  the 
law.  Now,  suppose  an  adjudger  enters  to  possession,  and  levies  the  rents,  is  it  possible 
to  maintain  that  he  is  not  entitled  to  relieve  himself  of  his  full  debts,  whether  personal 
or  heritable!  It  may  be  matter  of  after  investigation,  whether  there  are  debts  or  not; 
but  there  can  be  no  doubt  that  the  parties  who  got  into  possession  in  the  year  1766  are 
entitled  to  apply  the  rents  in  payment  of  the  personal  debts,  if  there  were  any. 

As  to  the  second  point,  I  am  as  clear,  and  any  doubt  about  it  must  arise  from  not 
making  a  distinction,  which  to  me  seems  quite  obvious.  Here  is  a  disposition  in 
security  of  a  certain  subject,  and  the  moment  that  the  original  debt  is  extinguished, 
and  the  creditor  paid,  a  right  vests  in  the  heir  of  the  debtor  to  demand  back  the  subject. 
But  it  so  happens,  that,  after  the  heritable  debts  are  paid,  no  such  demand  is  made,  and 
the  possession  is  continued.  The  consequence  of  that  is,  that  personal  rights  are 
created  in  favour  of  the  executors  of  the  original  debtor,  and  all  the  rents  and  profits 
which  are  levied  by  the  creditors  become  personal  funds  in  their  hands,  and  there  is  a 
personal  claim  against  them  to  account.  They  are  converted  from  being  creditors  into 
debtors,  and  it  is  a  personal  claim  against  them.  In  this  accounting,  there  are  two 
obligations  incumbent  on  the  wadsetters,  and  there  is  a  radical  distinction  in  their 
nature.  The  heritable  right  must  go  to  the  heir  of  the  reverser,  but  the  emerging 
personal  count  and  reckoning  goes  to  his  executors  against  the  creditors,  calling  on  them 
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to  account  for  their  intromissions.  On  the  other  hand,  the  creditors  all  of  them  become 
debtors,  and  are  bound  to  account  as  in  any  other  personal  obligation.  But,  can  it  be 
supposed,  that,  because  the  subject  happens  to  be  divided,  either  among  heirs-portionerB 
or  among  purchasers,  they  are  therefore  to  represent  one  another  mutually  1  Was  that 
ever  heard  of  1  Suppose  any  man  had  adjudged  the  right  of  Bell,  and  had  entered  into 
possession,  is  it  possible  to  hold  that  the  adjudger  would  have  represented  his  aothor) 
No.  It  is  a  mere  personal  obligation.  There  is  no  representation  of  the  kind.  I 
think  the  interlocutor  right  on  both  points. 

•  Ijord  Sueeoth. — ^This  is  a  case  of  difficulty,  and  involves  many  questions  of  impor- 
tance in  point  of  law.  I  confess  I  have  much  doubt  on  the  first  point  Bell,  who  came 
into  the  right  of  the  debt^  parcelled  out  the  property  which  he  held  as  a  security  for 
money  borrowed ;  no  matter  whether  it  is  called  an  improper  wadset,  or  an  heritable 
bond  with  disposition  in  security.  It  was  redeemable  on  payment  of  the  debt  This 
action  is  brought  to  have  it  found,  that  the  debt  has  been  more  than  paid  by  iDtro- 
missions,  and  that  the  defenders  must  restore  the  property,  and  account  for  the  surplos 
of  the  intromissions.  The  defence  is,  not  that  they  have  not  intromitted  with  moie 
than  the  amount  of  the  heritable  debt^  [101]  but  they  say  that  they  held  personal 
debts,  which  they  are  entitled  to  set  off  in  the  way  of  counter-claims,  in  the  first  place; 
and  the  interlocutor  complained  of  has  so  found. 

In  the  course  of  the  argument  on  the  part  of  the  defenders,  they  seem  rather  to 
disclaim  that  they  are  pleading  compensation ;  but  I  think  they  must  plead  it^  or  they 
can  have  no  case.  They  had  no  lien  on  the  subjects  for  these  personal  debts,  nor  for 
any  thing  else  than  the  real  debts,  though  Bell  began  to  take  steps  at  one  time  for 
acquiring  such  a  title;  for,  in  1766,  he  might  have  acquired  a  title  of  possession  as  an 
heritable  creditor  adjudging.     But  his  summons  was  allowed  to  fall  to  the  ground. 

In  these  circumstances,  it  appears  to  me  that  these  debts  remained  personal,  and 
therefore  they  can  only  afford  a  plea  of  compensation  or  retention ;  and  the  qaestion  is, 
Whether  that  plea  is  well  or  ill-founded  in  the  circumstances  of  the  present  easel  It 
appears  to  me  that  prescription  comes  in  the  way  of  them.  I  think  this  is  very  clear 
from  the  dates.  The  decree  of  constitution,  which  was  an  interruption,  at  its  date,  yns 
in  July  1766 ;  but  that  decree  had  undergone  a  complete  course  of  prescription,  before 
it  was  founded  on  in  the  present  action,  which  was  not  till  December  1806 ;  and,  as  to 
the  summons  of  adjudication,  it  is  out  of  the  question,  for  it  was  never  brought  into 
Court  at  all. 

I  apprehend  it  is  a  clear  rule  of  law,  that  neither  compensation  nor  retention  operate, 
ipso  jure.  Before  either  the  one  or  the  other  can  operate,  there  must  be  an  action 
raised,  and  they  must  be  pleaded.  But  it  was  too  late  to  plead  them,  when  they  were 
pleaded  in  this  action.  The  decree  of  constitution,  which  was  in  absence,  cannot  be 
supported  without  the  documents  upon  which  it  proceeded,  even  if  it  had  not  been 
prescribed  ;  but  that  is  provided  for  in  the  interlocutor. 

But  the  first  part  of  the  interlocutor  not  only  sustains  the  prescribed  and  personal 
claims,  as  entitled  to  the  same  privileges  as  if  they  had  been  heritably  secured,  bat  it 
even  makes  them  preferable,  and  ordains  them  to  be  extinguished  primo  loco.  That 
appears  to  me  to  be  extremely  erroneous,  in  point  of  law.  If  such  a  thing  were  to  be 
allowed,  it  might  give  rise  to  many  frauds,  and  would  often  lead  to  very  extraordinary 
consequences.  By  that  rule,  an  heritable  creditor  might  buy  up  the  postponed  debts  as 
he  pleased,  and  make  them  preferable.  That  appears  to  me  to  lead  to  very  important^ 
and  very  extraordinary  consequences.  Nay,  he  might  do  the  same  even  as  to  debts 
that  were  prescribed.  According  to  my  view  of  the  case,  prescription  has  run  upon 
these  debts,  and  yet  they  are  preferred  even  to  the  heritable  debt  Nay,  farther,  it 
appears  to  me  that  an  heritable  creditor  might  make  such  personal  claims  preferable  to 
secondary  securities — to  debts,  I  mean,  raiiked  secundo  loco ;  for  if  he  can  make  them 
better  than  his  own,  he  may,  a  fortiori^  make  them  better  than  another  which  is  worse 
than  his  own. 

In  the  second  place,  I  doubt  whether  there  is  any  ground  for  these  defenders 
retaining  those  rents  in  payment  of  the  personal  [102]  claims,  even  vUimo  loco^  and 
though  they  were  not  prescribed ;  for  the  possession  of  the  lands  was  not  given  to  them 
for  that  purpose.  I  doiibt  whether,  in  any  case,  they  could  plead  a  general  right  of 
retention,  till  all  the  other  claims  were  paid.  If  so,  I  do  not  see  what  becomes  of  the 
case  of  Harper  and  Faulds.     The  case  of  Jollie  is  mentioned ;  but  that  was  a  different 
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case  altogether,  and  "was  so  understood.  It  was  the  case  of  a  factory,  which  is  held  to 
be  an  exception  from  the  general  rule ;  and  in  that  case,  the  absolute  right  was  in  Mr. 
Jollie  on  the  face  of  the  records.  In  these  circumstances,  it  was  found  that  Mr.  Jollie 
was  not  obliged  to  part  with  his  right,  until  he  was  relieved  of  his  engagements. 

On  all  these  grounds,  I  doubt  very  much  of  the  first  part  of  the  interlocutor,  and 
especially  in  so  far  as  it  makes  the  personal  debts  extinguishable  primo  loco. 

As  to  the  second  part  of  the  case,  I  rather  think  the  interlocutor  is  right.  The 
intromissions  must  go  to  the  extinction  of  the  debt  secured;  but  in  calling  the 
wadsetters  to  account  for  the  super-intromissions,  I  think  there  is  no  doubt  that  each  of 
them  must  be  liable  only  for  his  own  part. 

Lord  Armadale. — This  case  does  not  occur  with  creditors,  but  with  the  heirs  and 
executors  of  the  original  parties;  and  the  terms  of  the  interlocutor  are  sufficiently 
guarded  in  that  respect.  I  hold  it  is  now  an  established  principle  in  law  and  practice, 
that,  where  a  person,  either  by  means  of  wadest  or  of  adjudication,  enters  into  possession 
of  an  estate,  on  settling  with  the  heir  of  the  debtor,  and  where  there  is  no  competition 
with  other  creditors,  and  where  nothing  different  is  stipulated  between  them,  but  he  is 
merely  called  on  to  account  generally  for  his  intromissions ;  then,  if  he  happens  to  be 
creditor  in  a  personal  bond,  either  prior  or  posterior  to  the  heritable  debt,  he  is  entitled, 
in  law  and  in  justice,  to  apply  the  intromissions  to  the  debt  that  is  least  secured,  ^o 
that  even  the  shorter  prescriptions  may  be  saved  by  such  means.  But  here  there  was 
a  decree  of  constitution ;  and  it  is  reserved  by  the  interlocutor  that,  if  the  documents 
of  debt  are  not  produced,  they  shall  uot  be  considered  in  the  accounting ;  and,  so  far 
from  having  right  to  complain,  the  heir  is  very  much  obliged  to  the  creditor  for  not 
extending  his  security  farther  than  he  has  done.  Therefore,  seeing  how  the  interlocutor 
is  qualified,  I  am  quite  satisfied  that  it  is  right.  It  is  entire  to  the  common  debtor  to 
shew  that  there  is  no  document  of  debt ;  but  if  there  is,  the  law  allows  the  creditor  to 
apply  the  rents  which  he  draws  in  the  manner  that  is  most  favourable  to  him. 

I  am  also  clear  that  the  second  branch  of  the  interlocutor  is  right. 

Lord  Oraig, — I  am  entirely  of  that  opinion.  The  reasons  stated  by  Lord  Armadale 
are  quite  satisfactory,  and  the  interlocutor  is  sufficiently  guarded. 

[103]  Lord  Hermand, — The  first  question  is.  Can  a  man  change  the  title  of  his 
possession  ?  He  enters  to  it  on  a  real  right,  and  can  he  impute  the  rents  which  he 
draws  in  extinction  of  a  personal  debt  ? 

It  is  very  true,  that  if  I  have  two  or  three  real  rights  in  my  person,  I  may  fortify 
the  one  by  the  other ;  but  I  cannot  do  so  to  the  injury  of  my  debtor. 

As  to  the  argument  of  this  being  an  indefinite  payment,  I  see  no  authority  for  it, 
and  there  is  no  authority  for  the  law  stated  as  to  the  rule,  if  it  were  so,  but  that  of 
Lord  Kaimes ;  and  I  rather  conceive  his  speculations  were  to  shew  what  he  thought  the 
law  ought  to  be,  than  to  state  what  it  really  was.  In  various  particulars,  it  is  shewn 
that  his  opinion  in  the  passage  quoted  is  erroneous,  and  I  think  it  is  so  also  on  the 
question  now  here  ;  for  it  just  comes  to  this,  that  compensation  can  operate  ipsojure, — 
which  it  clearly  cannot.     Therefore,  I  think  the  interlocutor  wrong  on  the  first  point. 

Another  question  is,  Whether  the  purchasers  of  the  wadset  are  liable  conjunctly  and 
sevcraUy  or  not  1  In  my  opinion  they  are  so ;  and  I  apply  to  the  case  a  principle  which 
I  think  illustrates  it.  I  shall  take  the  case  of  the  superior  and  vassal : — Suppose  the 
vassal  divides  the  lands  into  various  parcels ;  the  superior  may  come  against  any  one  of 
them  for  the  whole  feu-duty.  In  like  manner  here,  if  they  are  not  to  be  liable  singuli 
in  iolidum,  the  grossest  injustice  may  be  done.  Here  there  was  an  heritable  bond,  upon 
which  the  creditor  entered  into  possession.  He  chose  to  divide  it  among  different 
purchasers.  Is  not  the  reverser  entitled  to  demand  from  each  of  them  the  whole  rents, 
by  whomsoever  they  may  have  been  received  ?  I  conceive  he  is,  and  that  he  is  not 
bound  to  enter  into  different  partial  accountings  with  each  of  them  for  his  own  share. 
The  creditor  can  no  more  injure  the  debtor  than  the  vassal  can  the  superior,  by  any 
private  operations  of  his  own ;  and  I  think  it  can  make  no  difference  whether  the 
creditor  has  the  lands  in  his  own  possession,  or  lets  them  to  tenants,  or  sells  or  divides 
them  in  any  other  way. 

Lord  (fillies. — At  first  I  was  led  to  suppose  that  the  personal  debts  were  contracted 
by  William  Sturgeon  the  third ;  but,  from  the  answers,  I  see  that  they  were  all  the 
proper  debts  either  of  William  Sturgeon  the  first,  or  William  Sturgeon  the  second, 
both  of  whom  the  pursuers  represent.     Those  debts  were  properly  constituted  against 
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William  Sturgeon  the  third,  and  nothing  was  wanting  but  mere  form  to  complete  the 
adjudication ;  that  the  creditor  might  bave  done  if  he  had  pleased,  and  at  the  expence 
of  the  debtor :  and  I  think  it  is  very  hard,  and  contrary  to  the  common  prindples  of 
justice,  to  say,  that,  by  his  having  abstained  from  this  measure,  which  would  have  been 
a  loss  to  the  debtor,  he  is  entitled  to  gain,  and  that  the  creditor  must  lose. 

By  the  argument  of  the  pursuers,  it  is  said  that  the  wadsetter  might  make  the 
personal  debta  preferable  to  other  real  burdens  on  the  estate,  if  there  had  been  anj; 
but  I  differ  from  that  opinion.  [104]  This  is  not  a  question  with  another  creditor :  It 
is  a  question  with  the  heirs  of  the  debtor ;  and,  in  a  question  with  the  heir,  I  conceiTe 
it  to  be  quite  clear  that  the  creditors  are  entitled  to  retain  and  apply  the  rents  that  tbej 
levy  in  extinction  of  any  debt  they  please. 

I  think  that  rule  solves  the  other  difficulty  arising  from  the  plea  of  prescription ; 
for,  if  they  are  entitled  to  do  so  at  all,  they  must  be  entitled  to  do  it  qucLndoeunque,  at 
any  time  they  choose ;  and,  therefore,  there  is  no  room  for  the  plea  of  prescription. 

As  to  the  second  question,  I  am  equally  clear.  I  was  at  one  time,  I  admit,  led  away 
by  the  analogy  laid  down  by  my  Lonl  Hermand,  but  I  have  now  come  to  think  that 
there  is  nothing  in  it.  There  can  be  no  doubt  that  a  man  in  possession  of  his  debtoi^s 
estate,  for  payment  of  his  debt,  may  legally  sell  his  interest  to  any  one  who  will  pay 
him  his  debt ;  but  if  he  may  do  so,  I  can  have  no  doubt  that  the  purchasers  are  only 
liable  for  their  own  intromissions. 

I  must  further  say,  that  I  subscribe  to  the  opinions  of  Lord  Kaimes,  which  are 
quoted  in  the  answers. 

Lord  President. — I  concur  entirely  in  my  brother  Lord  Gillies'  opinion.  The 
defender  is  entitled  to  say,  I  am  in  possession  of  your  property,  of  which  I  am  bound  to 
denude  in  a  certain  event ;  but  if  you  call  on  me  to  fulfil  my  obligation  to  yon,  yoa 
must  in  your  turn  fulfil  yours  to  me,  and  pay  me  the  other  debts  which  you  owe  me ;  aiid, 
if  you  do  not  ask  me  to  restore  the  possession,  I  am  entitled  to  pay  myself. 

Suppose  the  heritable  creditor,  being  also  creditor  in  personal  claims,  bad  not 
entered  into  possession,  and  that  the  debtor  had  made  payments  to  him  annually,  would 
the  creditor  not  have  been  entitled  to  impute  the  payments  he  received  to  which  of  the 
debts  he  pleased  1 

And  does  it  make  any  difference  who  collects  the  rents  1  Can  the  creditor  be  the 
worse  of  being  in  possession  ?  It  has  been  settled  over  and  over  again,  that  he  hss  ri^t 
to  retain  when  he  is  in  possession,  particularly  in  the  cases  of  Balleny  against  Baeburn, 
and  Auld  against  Riddell.  It  is  not  a  case  of  compensation  at  all.  The  question  is, 
whether  a  creditor  in  possession  is  entitled  to  pay  himself?  of  which,  I  think,  thete 
can  be  no  doubt. 

I  am  equally  clear  on  the  other  point. 

The  Court  adhered,  20th  January  1813. 
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Poor  Magaret  Buchanan  and  Poor  Mrs.  Grizel  Dunlop,  Pursuers. — Jardiru. 
Captain  William  Morrison  and  Andrew  Lent,  Defenders. — Forsyth 

Alim/ent. — A  mother  and  maternal  grandmother  found  entitled  to  aliment  out  of  the 
son  and  grandson's  estate,  to  which  very  distant  collateral  relations  had  succeeded. 

Walter  Buchanan  of  Balfunning,  died,  leaving  a  considerable  landed  estate,  bnt  no 
executry.  He  was  succeeded  in  his  estate  by  Captain  William  Morrison,  and  Andrew 
Leny,  distant  collateral  relations. 

Mrs.  Margaret  Buchanan,  the  mother,  and  Mrs.  Grizel  Dunlop,  the  maternal  giand- 
mother  of  Walter  Buchanan,  brought  an  action  against  Captain  Morrison  and  Mr.  Leny, 
concluding  for  aliment  out  of  the  estate  to  which  they  had  succeeded. 

The  case  was  stated  in  memorials. 

The  pursuers  argued : — It  is  quite  fixed  in  law,  that  there  is  a  mutual  obligation 
between  parent  and  child,  to  aliment  each  other.  This  obligation  was  incumbent  on  the 
late  Mr.  Buchanan,  in  favour  of  his  parents,  and  it  was  one  of  those  onerous  debtB 
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which  transmitted  with  his  property.  Unless,  then,  the  defenders  can  shew,  that  as 
heirs  or  representatives  they  are  not  ohliged  to  pay  his  onerous  dehts,  this  claim  must 
he  good  against  them.  It  is  said,  that  the  obligation  does  not  attach  to  the  defenders, 
because  they  are  very  distant  collateral  relations.  But  this  is  no  ground  for  exemption. 
The  defenders  are  now  sued  as  the  representatives  of  the  late  Mr.  Buchanan — as  the 
possessors  of  his  estate  titulo  lucrativo,  and  thence  are  liable  for  his  onerous  debts. 
Wherever  there  is  a  legal  obligation  to  aliment,  a  jus  credifi  is  created  in  favour  of  the 
person  to  whom  that  obligation  is  due,  which  gives  him  a  power  to  force  an  aliment 
from  the  funds  of  the  deceased.  It  is,  therefore,  of  no  earthly  consequence  what  rela- 
tion the  present  possessor  of  these  funds  is  to  the  deceased.  This  principle  is  fully 
recc^ized,  Hastie  against  Kastie,  16th  November  1671. — Douglasses  against  Douglas, 
— 8th  February  1739. — Children  of  Bisset  against  their  [106]  Brother,  13th  December 
1748. — KUkerran  (Aliment)  No.  6.  Children  of  Seaton  of  Carrieston  against  the  Heir, 
11th  February  1764, — Kaimes,  Sel.  Dec.  No.  214 ;  Mary  Scott  against  Mary  Sharp,  8th 
March  1759. — Ditto,  No.  153. — and  Lowther  against  Maclean  of  Lochbuy,  15th 
December  1786. 

But  it  is  said  that  the  defenders  are  not  liable,  even  as  the  representatives  of  the 
late  Mr.  Buchanan,  because  the  debt  was  not  constituted  in  the  lifetime  of  their  prede- 
cessor. This  is  not  a  relevant  plea.  A  representative  is  liable  for  the  debts  of  his 
predecessor,  whether  the  debt  has  been  constituted  or  not.  A  debt  may  be  constituted 
at  any  time  to  the  effect  of  attaching  the  funds  of  the  debtor. 

The  defenders  maintained : — That  they  are  not  liable  in  the  present  demand,  as  they 
are  neither  connected  with  the  claimants  by  consanguinity  nor  affinity,  and  hence  there 
18  no  debiium  naturale  in  them  to  aliment  the  pursuers.  In  so  far  as  is  fixed  by  the 
decisions  of  this  Court,  two  principles  are  established  :  1^/,  That  no  debituin  naiurale 
exists  against  any  man,  to  compel  him  to  grant  aliment,  except  in  favour  of  his  own 
direct  ascendants,  and  direct  descendants;  and,  ^dly^  That  the  obligation  to  aliment 
ascendants  or  descendants,  does  not  transmit  against  heirs,  or  other  successors,  titido 
lueraiivo,  with  the  exception  only  of  brothers  and  sisters,  and  that  arises  from  its  being 
a  burden  on  the  right  of  primogeniture.  ErsJcine^  b.  i.  tit.  vi.  s.  57,  58. — Anderson  and 
Gibson  against  Gibson  and  his  Curators,  25th  January  1754. — Children  of  Malcolm  of 
Balbedie  against  their  Brother,  16th  January  1756. — Maxwell  against  Maxwell,  23d 
February  1711. — Seton  and  Paterson  against  Sir  John  Paterson,  25th  January  1761. — 
Isabella  Clerk  against  Sir  George  Clerk,  19th  February  1799. — Duncan  against  Hill  and 
others,  28th  February  1809. — The  case  of  Lowther  against  Maclean  can  be  no  precedent 
here.  The  obligation  of  a  husband  to  aliment  his  wife,  is  a  dehitum  ex  contractu^  not  a 
debitum  naturale^  and  hence,  where  a  husband  fails  to  provide  ahment  for  his  widow, 
the  person  succeeding  to  his  estate  may  with  reason  be  obliged  to  fulfil  his  onerous 
obligations. 

The  Court  were  unanimously  of  opinion,  that  the  pursuers'  claim  was  well-founded, 
and  granted  them  an  aliment  out  of  Walter  Buchanan's  estate.  The  Court  were  much 
influenced  by  the  case  of  Lowther  against  Maclean,  which  was  held  to  have  settled  the 
point. 

No.  32.         F.C.  N.S.  IIL  107.     21  Jan.  1813.     2nd  Div.— Lord  Craigie. 

Samuel  Hollinworth  and  Mandatory,  Pursuers. — Jameson. 

Hutchison  Dunbar,  Defender. — Dickson. 

Bankrupt — Mandate. — A  creditor  is  not  boimd  to  accept  of  a  composition  in  conse- 
quence of  his  travelling-agent  having  acceded  to  it. 

Alexander  Gray,  the  rider,  or  travellingnagent,  in  Scotland,  of  Samuel  Hollinworth, 
manufacturer  at  Stayley,  near  Manchester,  was  persuaded  by  Hutchison  Dunbar, 
merchant  in  Ediuburgh,  to  lend  him  L.150  of  the  cash  which  he  had  recovered  in  Scot- 
land, for  behoof  of  his  constituent.  For  this  sum  Mr.  Dunbar  granted  a  bill,  payable  to 
Gray,  at  three  months  from  1st  February  1809. 

Dunbar  having  become  insolvent,  Alexander   Qray  attended  the  meeting  of   his 
creditors,  and,  for  himself  and  Mr.  Hollinworth,  agreed  to  a  composition  on  the  debt. 
F.C.  VOL.  I.  44 
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Mr.  Hollinworth,  nevertheless,  soon  after  brought  an  action  for  the  foil  emotint  of 
the  debt.  Dunbar  opposed  the  claim,  on  the  ground,  that  the  accredited  agent  of  the 
pursuer  had  agreed,  at  a  meeting  of  creditors,  to  accept  of  a  composition  on  the  part  of 
his  constituent. 

The  Lord  Ordinary  repelled  the  defences,  and  the  Court  adhered  to  his  Lordship's 
interlocutor,  on  the  ground,  that  the  powers  of  a  travelling-agent,  of  the  description  to 
which  Gray  belonged,  do  not  extend  the  length  of  binding  his  constituent  to  accede  to  a 
composition. 

No.  34.  F.C.  K.S.  IIL  110.     23  Jan.  1813.     2nd  Div. 

Sir  William  Johnston,  Bart.,  Pursuer. — Clerk  et  Greenshields. 

Thomas  Jeudwine,  and  Eobinson,  Ainslie,  and  Paterson,  his  Attomies, 

Defenders. — Robinson. 

Arrestment, — Competent  upon  a  process  originating  in  the  Court  of  Session,  after  the 
judgment  has  been  carried  to  the  House  of  Lords  by  appeal. 

Not  competent  at  the  instance  of  a  foreigner  without  the  concurrence  of  bis 
mandatory. 

Mr.  Jeudwine  of  the  city  of  London,  with  Dr.  Alexander  Daunay,  advocate  in 
Aberdeen,  as  his  mandatory,  brought  an  action  against  Sir  William  Johnston,  in  the 
Court  of  Session,  for  payment  of  a  considerable  sum  of  money,  in  which  decree  was 
pronounced  by  Lord  Glenlee  (16th  February  1808).  Expences  were  also  found  doe, 
and  a  remit  made  to  the  auditor  to  ascertain  the  amount. 

Sir  William  reclaimed  against  this  judgment,  and  his  petition  was  refused  withoot 
answers,  27th  May  1808. 

Sir  William  then  carried  the  case  by  appeal  to  the  House  of  Lords,  and  the  petition 
of  appeal  was  served  on  Mr.  Jeudwine's  agent,  8th  June  1808. 

Mr.  Jeudwine  had,  in  January  1806,  raised  letters  of  inhibition  and  arrestment  (A 
the  dependence  of  the  action,  which  was  at  that  time  before  the  Court.  The  inhihitaon 
was  immediately  exe-  [111]  -cuted,  but  the  arrestment  was  not  used  till  March  1812, 
after  the  cause  had  been  carried  to  appeal,  when  the  rents  of  Sir  William  Johnston's 
estate  were  arrested  in  the  hands  of  his  tenants.  Some  of  these  arrestments  were  stated 
to  be  in  the  name  of  Mr.  Jeudwine  aDd  Doctor  Dauny,  as  his  mandatory.  Others  were 
in  the  name  of  Jeudwine  alone. 

Upon  this.  Sir  William  Johnston  presented  a  summary  petition  to  the  Court,  in 
which  he  prayed  their  Lordships  to  find  that  the  arrestments  were  illegal,  and  to  ordam 
the  same  to  be  loosed  without  caution  or  consignation,  on  the  ground, 

\st^  That  an  arrestment  upon  the  dependence  could  only  be  used  while  the  action  in 
reality  depended  before  the  Court,  from  which  the  warrant  proceeded. — Forbes^  19th 
July  1706,  Creditors  of  Strichen. — Founiainhdll,  4th  December  1711,  Hamilton  against 
Dunlop  and  Ormiston.  And  that  it  was  impossible  to  maintain  that  an  action  was  in 
dependence  after  it  had  been  carried  to  the  House  of  Lords. — 24th  December  1803, 
Macnab  against  Martin. — 30th  June  1697,  Buthven  and  Murray  against  Temple. 

2d,  That  those  arrestments  which  were  used  at  the  instance  of  Mr.  Jeudwine  alone, 
were  incompetent,  on  the  ground  that  no  foreigner  was  entitled  to  pursue  an  action  in 
this  country,  without  the  concurrence  of  a  regular  mandatory,  and  that  it  was  fully  as 
irregular  to  use  diligence  as  to  carry  on  actions  without  such  concurrence. 

Answered  for  Mr.  Jeudwine. 

Ist,  The  letters  and  arrestment  having  been  raised  in  1806,  before  the  case  was 
carried  to  appeal,  were  unquestionably  legal ;  and  any  arrestments  used  before  the 
appeal  was  taken,  would  have  been  sufficient  to  secure  the  property  arrested  during  the 
dependence  of  the  appeal. 

But  the  object  of  arrestment  upon  a  dependence,  is  to  attach  the  funds  arrested,  so 
as  to  make  sure  of  their  being  made  furthcoming,  when  a  final  decree  has  been  pro- 
nounced. Now,  in  this  case,  though  Sir  William  Johnston  has  carried  the  case  to 
appeal,  no  final  decree  has  yet  been  pronounced  by  the  Court,  in  so  far  as  the  expences 
which  were  found  due  to  Mr.  Jeudwine  have  not  yet  been  modified  or  decerped  for ; 
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and  till  tbat  is  the  case,  and  till  Mr.  Jeudwine  is  in  a  situation  to  extract  a  decree 
exhausting  the  cause,  it  is  impossible  to  say  that  it  is  not  still  in  dependence.  And 
accordingly,  in  the  case  of  Heron  against  Heron,  2d  July  1774,  Mor,  7007,  it  was  found 
to  be  competent  to  raise  an  inhibition,  after  the  judgment  of  tbe  Court  had  been 
appealed  from.  But  even  though  this  had  been  a  final  judgment  in  the  cause,  in  so  far 
as  this  Court  is  concerned,  it  would  be  impossible  to  hold,  that  an  appeal  to  the  House 
of  Lords  would  render  an  arrestment  incompetent ;  for  though  the  defender  has  chosen 
to  remove  his  case  to  tbat  judicatory,  still  it  is  perfectly  clear  that  the  appeal  is  no  new 
action,  but  [112]  just  a  continuance  of  the  one  which  depended  in  this  Court ;  that  it 
is  still  in  dependence,  though  in  another  quarter ;  and  consequently,  as  the  object  of  an 
arrestment  is  to  preserve  the  subject  during  the  dependence  of  the  cause,  the  diligence 
must  be  competent  wherever  the  cause  may  be  carried. 

2dlyj  The  only  object  of  requiring  a  mandatory  for  a  foreigner,  is,  that  the  opposite 
party  may  have  some  person  who  will  be  answerable  to  him,  in  the  event  of  his  being 
put  to  any  improper  expence;  and  it  is  competent  to  produce  the  mandate  at  any 
period  of  the  cause.  But  in  using  arrestment,  the  party  is  only  availing  himself  of  the 
diligence  of  the  law,  to  secure  payment  of  a  debt  justly  due  to  him ;  and  besides  that  a 
mandate  was  produced  to  authorize  the  action  upon  which  the  arrestment  proceeded,  the 
mandatory  is  still  willing  to  concur,  which  ought  to  be  sufficient  to  validate  the  arrest- 
ment 

The  Court  (11th  July  1812)  pronounced  as  follows:  "Find  those  arrestments  only 
effectual,  which  have  been  laid  on  by  Mr.  Jeudwine  and  his  mandatory." 

Sir  William  Johnston  petitioned  against  this  interlocutor.  The  petition  was 
followed  with  answers ;  and  the  Court  (23d  January  1813)  adhered. 

[Cf.  Ross  V.  Shaw,  1 1  D.  988.] 


No.  35.  F.C.  N.S.  ni.  112.     23  Jan.  1813.     2nd  Div. 

Sir  William  Johnston,  Bart.,  Petitioner. — Clerk  et  Greenshidds. 

Arrestmeni. — It  is  competent  to  raise  new  letters  of  arrestment  during  the  dependence 
of  an  appeal  to  the  House  of  Lords,  from  an  interlocutory  judgment  of  this  Court. 

This  question  originated  during  the  dependence  of  the  former.  Mr.  Jeudwine 
having  appointed  a  new  attorney,  in  consequence  of  Dr.  Dauney  having  refused  to 
concur  with  him  in  his  arrestments,  new  letters  were  raised  as  on  a  dependence,  and 
executed ;  and  the  Court  (23d  January  1813)  refused  to  remove  them. 


No.  37.        F.C.  N.S.  III.  137.     29  Jan.  1813.     2nd  Div.—Lord  Glenlee. 

Mrs.  M.  J.  Briggs,  Pursuer. — Clerk,  Hamilton,  Thomson,  et  Maconochie. 

The  Eev.  R  Cuthbertson  and  Others,  Defenders. — Cransioun,  Cockbum, 

et  More. 

Implied  Inierdton — Verhorum  Significatio, — Provision  being  made  for  "widows,"  by  a 
friendly  society,  without  any  notice  being  taken  of  what  should  be  done  in  the  event 
of  any  of  them  marrying  again,  found  that  the  provision  does  not  cease  on  that  event. 

The  diaeenting  ministers  in  Scotland,  entered  into  a  Friendly  Society  for  the  purpose 
of  providing  for  their  widows,  whereby  each  contributor's  widow  was  entitled  to  a 
certain  pro- [138] -vision  after  his  death,  corresponding  to  the  amount  of  the  contri- 
bution. 

[138]  In  the  scheme  which  was  made  ou  oy  one  of  their  own  number,  and  the 
calculations  for  which  were  not  preserved,  the  provi-  [140]  -sion  is  mentioned  as  "  the 
tumity  for  widows,"  and  nothing  is  said  of  what  should  happen  in  the  event  of  a 
aecsond  marriage  of  a  widow  who  was  so  provided  for, 
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[141]  On  the  death  of  the  Rev.  Mr.  Strothers,  the  ptirener,  as  hia  widow,  became 
entitled  to  an  annuity  from  the  fund,  which  she  re-  [142]  -ceived  for  some  yean ;  hot, 
upon  her  marriage  with  Dr.  Briggs,  tie  Society  refused  to  pay  it  any  longer,  on  the 
ground,  that  Fhe  had  ceased  to  be  a  widow. 

[143]  Mrs.  Briggs  brought  an  action  against  the  Society,  which  was  repotted  to  the 
Court  by  Lord  Glenlee. 

[144]  There  was  much  argument  on  both  sides,  as  to  what  had  been  the  intention 
of  the  framers  of  the  scheme. 

[146]  On  the  one  hand,  Mrs.  Briggs  pleaded,  that  if  it  had  been  meant  that  Uie 
provision  should  cease  on  the  marriage  of  a  wi-  [146]  -dow,  it  would  have  been  so 
provided ;  and  that  the  framers  had  in  view  the  scheme  of  the  regular  church,  where 
such  pro-  [147]  -vision  was  made,  and  that  by  omitting  it  they  must  have  meant  that 
the  provision  should  continue. 

[148]  On  the  other  hand,  the  Society  maintained,  that  it  was  proved  what  was  their 
own  view  of  it,  by  a  member  of  the  Society  having  moved  to  extend  the  provisi<m  to 
widows  who  should  marry  again,  when  no  one  seemed  to  conceive  that  that  had  been 
already  done ;  and  that  the  contributions  were  so  small,  compared  with  those  of  the 
regular  church,  as  to  demonstrate  that  there  must  have  been  an  essential  differeDoe  in 
their  plans. 

The  Court  was  much  divided  on  these  points,  and,  upon  the  whole,  were  inclined 
to  have  sustained  the  intention  of  the  Society,  if  it  could  have  been  ascertained.  Bat 
a  majority  were  of  opinion  that  that  had  not  been  done,  and  that  the  term  widow  v» 
of  so  general  and  flexible  a  nature,  that  they  were  not  entitled  to  hold,  that,  in  vnlgir 
acceptation,  a  woman  lost  that  character  by  marrying  again ;  and  after  having,  on  othsr 
grounds,  dismissed  the  action,  they  ultimately  altered  that  interlocutor,  and  sustained 
the  pursuer's  claim  (18th  June  1812,  and  29th  January  1813). 


No.  38.         F.C.  N.S.  III.  149.     2  Feb.  1813.     1st  Div.— Lord  Succoth, 

William  Yeoman,  Petitioner. — Cathcart, 

Elliot  and  Foster,  Respondents. — ConnelL 

Tack — Astngnaiion, — A  right  to  a  lease  by  assignation,  is  completed  by  entry  of  the 
assignee's  name,  as  tenant,  in  the  landlord's  rental-book. 

William  Wilson  and  David  Main  were  manufacturers  in  Langholm.  Each  of  tiiem 
held  long  leases  of  houses  and  building  areas  in  that  village,  from  the  Duke  of  Bacdeudi. 
These  leases  they  assigned,  in  May  1810,  to  Mr.  Elliot,  in  trust  for  Messrs.  Elliot  and 
Foster,  bankers  in  Carlisle,  in  security  of  advances  in  money  to  be  made  to  them,  for  the 
purpose  of  carrying  on  their  trade. 

Upon  receiving  this  assignation,  Mr.  Elliot  had  his  name  enrolled  as  tenant  in  the 
Duke  of  Buccleuch's  rental-books,  and  granted  subtacks  to  Main  and  Wilson,  who 
thereby  remained  in  possession  of  their  respective  subjects. 

Main  and  Wilson  became  bankrupt.  The  estate  of  Wilson  was  sequestrated  upoo 
the  15th  October  1810,  and  the  estate  of  Main  upon  the  22d  of  the  same  month.  At 
the  date  of  their  bankruptcy,  both  these  persons  were  indebted  to  Elliot  and  Foster,  in 
sums  greatly  exceeding  that  of  £1000,  in  security  of  which  their  leases  had  been  assignei 
Intimation  was  given  by  these  gentlemen  to  the  bankrupts,  and  to  Yeoman,  the  trostee 
upon  their  estates,  that  they  meant  to  bring  the  lease  of  their  subjects  to  sale,  in  viitae 
of  a  clause  in  the  assignation  empowering  them  to  do  so,  in  the  event  of  the  sumi 
advanced  by  them  not  being  paid  up  in  a  certain  time.  A  sale  of  the  leases  was  then 
advertised,  against  which  a  bill  of  suspension  and  interdict  was  offered  by  the  trostee, 
and  passed. 

Upon  the  cause  coming  into  the  Outer-house,  the  Lord  Ordinary  pronounced  this 
interlocutor :  "  Finds  it  instructed  by  written  evidence,  that  David  Main,  having 
obtained  from  the  late  Duke  of  Buccleuch  a  long  lease,  dated  Slst  March  1810^  of 
certain  subjects  in  the  town  of  Langholm,  with  a  power  of  assigning,  did,  accordin^y, 
on  the  18th  day  [150]  of  May  that  year,  assign  the  same  to  John  Elliot^  as  txustee  for 
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MesBrs.  Elliot  and  Foster,  in  security  of  sums  advanced,  or  credit  given,  with  power  of 
selling  the  tack  by  public  roup,  if  the  debt  was  not  paid  within  a  certain  premonition 
therein  specified :  That  the  said  John  Elliot,  by  subtack,  dated  19th  July  and  17th 
August  1810,  subset  the  subjects  to  the  said  David  Main,  for  a  tack-duty  of  L.50 
sterling  per  annum :  That  Mr.  Elliot  was,  upon  the  24th  day  of  August  and  7th  day  of 
September,  same  year,  enrolled  in  the  Duke  of  Buccleuch's  rental-book,  as  tacksman, 
and  obtained  certificates  to  that  effect  from  the  Duke's  chamberlain,  or  deputy-factor ; 
and  the  assignation  was  also  recorded  in  the  books  of  Session,  on  the  18th  day  of 
September  same  year :  Finds,  that  Mr.  Wilson,  who  was  connected  with  Main  in  a 
manufacturing  business,  obtained  a  similar  credit  from  Elliot  and  Foster,  upon  an  assign- 
ment to  certain  other  tacks  obtained  from  the  Duke  of  Buccleuch,  upon  which  the  same 
steps  were  taken  of  the  same  dates :  Finds  it  also  instructed,  that  both  Wilson  and 
Main  became  bankrupt,  the  one  being  sequestrated  on  the  15th,  and  the  other  on  the 
22d  day  of  October  1810,  before  any  rents  became  due,  subsequent  to  the  date  of  the 
above-mentioned  transactions :  Finds,  that,  on  the  7th  of  December  same  year,  Mr. 
Elliot  made  due  intimation,  both  to  Main  and  Wilson,  and  to  the  trustee  for  their 
creditors,  that  if  payment  was  not  made  to  him  of  the  sums  due  within  three  months 
after  that  date,  he  would  bring  the  subjects  to  public  sale,  as  authorized  by  the  power 
given  in  the  deeds  of  assignation  ;  and  no  answer  having  been  made,  the  subjects  were 
advertised  on  the  28th  day  of  March  1811,  to  be  sold  on  the  2 2d  of  April  following, 
but  which  sale  was  stopped  by  the  present  suspension :  Finds,  that,  in  these  circum- 
stances, the  securities  given  by  Main  and  Wilson  to  Elliot,  were  sufficiently  completed, 
and  rendered  preferable  ;  and  being  of  opinion,  that  these  securities  are  not  liable  to  any 
challenge  on  the  Act  1696,  Repels  the  reasons  of  suspension,  and  decerns  :  But,  before 
granting  authority  for  the  sale,  ordains  the  trustee  for  the  creditors  explicitly  to  say, 
whether  he  means  to  insist^  or  not,  that  the  39th  section  of  the  Bankrupt  Act  shall  be 
adopted  as  the  rule ;  and,  for  this  purpose,  appoints  the  cause  to  be  enrolled  at  the  Lord 
OrdinaTy's  first  hour." 

Against  this  interlocutor,  to  which  the  Lord  Ordinary  adhered,  upon  advising  a 
representation,  the  trustee  for  the  creditors  reclaimed,  and  pleaded, — 

That  the  assignation  to  Elliot  was  never  made  effectual,  as  no  possession  or  publica- 
tion had  followed  upon  it ;  and  it  could  not  therefore  be  preferred  to  the  rights  of  the 
other  creditors  under  the  sequestration.  Ersk.  b.  iii.  tit.  5,  s.  5. — Bell  on  Leases,  p. 
354.  The  want  of  possession  could  not  be  supplied  by  intimation  to  the  landlord,  nor 
by  enrolment  of  the  assignee  in  his  rental-books,  [151]  as  the  transfer  of  the  property 
was  not  thereby  made  public,  and  the  other  creditors  had  been  induced  to  transact  with 
the  bankrupts,  from  seeing  them  still  in  possession  of  the  subjects  in  question.  Hardie 
Douglas  against  the  creditors  of  Hay,  6th  June  1794. — Morison,  2802. — Wallace  against 
Campbell,  November  1742. — KUkerran,  p.  143. — Morison,  2805. 

This  petition  was  appointed  to  be  answered ;  and  it  was  stated  for  Messrs.  Elliot 
and  Foster,  that^  in  fact,  possession  had  followed  upon  the  assignation,  because,  having 
subset  the  subjects  to  Main  and  Wilson,  they  had  had  civil  possession  through  them ; 
and,  at  any  rate,  that  having  been  enrolled  in  the  rental-books  of  the  landlord,  it  was 
equivalent  to  intimation,  which,  of  itself,  was  sufficient  to  complete  their  right  under 
the  assignation.  This  was  evident  from  the  case  of  Wallace  against  Campbell,  referred 
to  by  the  suspenders,  as  it  appeared  from  the  report  of  that  case,  that  the  judgment 
would  have  been  different  if  the  assignation  had  been  intimated  to  the  landlord.  There 
was  nothing  in  the  argument  of  the  want  of  publicity,  as  that  arose  from  the  nature  of 
the  light,  for  which  the  law  had  not  appointed  any  special  register :  And  in  this  case 
all  had  been  done  that  could  be  done,  by  recording  the  assignation  in  the  books  of 
Council  and  Session,  and  enrolling  the  name  of  the  assignee  in  the  rental-books  of  the 
landlord. 

At  advising  this  case.  Lord  Balgray  said. 

To  adopt  the  argument  in  this  petition,  would  be  to  overthrow  the  credit  of  the 
whole  tenantry  in  the  country.  A  lease  is  merely  a  personal  right,  the  parties  to  which 
are  the  landlord  and  the  tenant.  This  right  is  transferable,  like  all  other  personal 
i^hts,  by  assignation,  and  the  transference  is  completed  by  intimation  to  the  only  other 
person  concerned,  the  landlord.  How  that  intimation  is  made  is  of  no  consequence,  if 
it  be  acknowledged  that  it  was  made. 

The  assignation  may  be  secret^  known  only  to  the  parties  to  the  transaction ;  but  this 
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cannot  be  helped,  it  arises  from  the  nature  of  the  right.  Even  where  there  is  a  sab- 
tenant,  he  may  pay  his  rent  without  any  one  knowing  to  whom,  or  who  is  in  right  of 
the  lease.     The  case  of  Hardie  Douglas  is  incorrectly  reported. 

The  Court  concurred  in  his  Lordship's  opinion,  and  adhered  to  the  interlocutor  of 
the  Lord  Ordinary. 

[Of.  Gabbell  v.  BrocJc,  5  W.  &  S.  486,  494,  5  S.R.R.  (H.L.)  646 ;  Inglis  ^  Co.  v.  Pond, 

7  S.  473.  474,  475 ;  WrigU  v.  WaVcer,  1  D.  644.] 


No.  39.  F.C.  N.S.  m.  152.     2  Feb.  1813.     1st  Div.— Lord  Balgray. 

James  Farik,  Esq.  and  Others,  Heritors  of  the  Parish  of  Butheiglen, 

Pursuers. — BlackwdL 

William  Lbitoh  and  Others,  Owners  or  Possessors  of  seats  in  the  Church 

of  that  Parish,  Defenders. — Oreenshields. 

Manse. — ^The  repair  of  a  manse  is  a  burden  on  the  heritors  of  the  parish  alone,  &om 
which  persons  merely  owners  or  holders  of  seats  in  the  parish  church  are  exempt 

The  parish  of  Rutherglen  is  partly  landward  and  partly  burgh. 

Prior  to  the  year  1780,  the  parish  church  was  possessed  by  various  descriptions  of 
persons.  Part  of  it  was  possessed  by  the  heritors,  both  within  and  without  bnigb; 
part  by  certain  of  the  corporations,  who  had  no  property  in  the  burgh,  but  who  had  got 
leave  to  erect  galleries  for  themselves ;  and  part  by  individuals  who  were  not  heriton, 
but  who  were  merely  residenters  in  the  burgh,  and  were  only  renters  of  seats  ia  the 
church. 

In  the  year  1780,  it  became  necessary  to  rebuild  the  manse.  In  order  to  defray  the 
expence  thereof,  it  was  agreed,  at  a  meeting  of  the  heritors,  to  assess  the  community  in 
different  proportions,  according  to  the  value  of  their  seats  in  the  church;  and  two 
clergymen  were  appointed  to  put  a  value  on  the  seats.  This  was  opposed  by  the  cor- 
porations, and  the  other  seat-holders,  on  the  ground  that  manses  were  burdens  on  thfl 
heritors  alone,  and  that  they  had  nothing  to  do  with  the  expence  of  such.  The  presby- 
tery seem  to  have  entered  into  the  justice  of  that  distinction,  and  (22d  December  1780), 
"  Decerned  the  whole  heritors  having  lands  in  the  parish  of  Rutherglen,  including  thd 
community  of  the  burgh,  to  cause  build  the  minister's  manse,  and  appointed  ssid 
heritors,  and  the  magistrates  and  council,  as  representing  the  community,  to  conTeoe 
and  lay  on  among  themselves  the  sum  of  L.198  sterling,  and  to  choose  a  collector." 

The  heritors  and  magistrates  having  failed  to  obey  this  order,  the  presbytery  again 
met,  and  proceeded  to  make  the  allocation,  and  took  the  cess-books  as  the  rale ;  but 
they  at  the  same  time  [153]  laid  the  whole  assessment  on  the  landward  heritors.  Tbe 
collector  having  given  a  charge  upon  the  presbytery's  decree,  a  bill  of  suspension  vis 
presented  by  Walter  Campbell,  Esq.  of  Shawfield,  and  the  other  landward  heritors. 
This  bill  came  to  be  discussed  before  Lord  Swinton,  who  ordered  memorials ;  on  advis- 
ing which  the  following  interlocutor  was  pronounced  (2d  December  1783):  "TheLoid 
Ordinary,  having  considered  this  memorial  for  David  Scott,  the  charger,  with  tbe 
memorial  for  Walter  Campbell  of  Shawfield,  and  other  suspenders,  turns  the  decreet 
charged  on  into  a  libel ;  and  in  regard  the  suspenders  (now  defenders)  do  admit  that  the 
heritors  in  the  landward  part  of  the  parish  are  liable  for  building  the  manse,  in  the  pro- 
portion that  the  area  of  the  church  possessed  by  them  bears  to  the  proportion  possessed 
by  the  town  of  Eutherglen,  as  set  forth  in  the  scheme  produced.  Finds  the  landviid 
part  liable,  in  the  meantime,  for  such  part  of  the  said  expences  as  corresponds  to  their 
part  of  said  area ;  and  in  order  to  ascertain  the  particular  proportion  falling  upon 
each  of  the  defenders,  conform  to  their  respective  valued  rents,  ordains  the  clerk  of 
process  to  make  out  a  short  state  of  the  same,  conform  to  their  respective  valued  rent% 
and  to  report,  to  the  end  that  these  sums,  in  so  far  as  not  already  advanced  by  them, 
may  be  immediately  paid  by  them  respectively  to  the  pursuers ;  but  sists  process  quoad 
ultra,  till  the  pursuers  shall  make  the  town  of  Eutherglen  parties  to  this  cause." 

In  pursuance  of  the  suggestion  of  the  Lord  Ordinary,  Mr.  Scott,  the  collector,  j| 


brought  an  action,  in  which  he  called  the  magistrates  of  the  burgh,  the  corporationB, 
and  cdl  other  persons  generally,  who  had  seats  in  the  churcb. 

These  two  actions  were  conjoined,  and  the  following  interlocutor  was  pronounced 
(24th  January  1785) :  *'  The  Lord  Ordinary  finds  that  the  magistrates,  the  incorpora- 
tions, and  the  heritors  within  the  burgh  of  Kutherglen,  possessing  seats  in  the  church, 
are  liable  in  the  expence  of  rebuilding  the  manse,  in  the  proportion  that  the  area  of  the 
church  possessed  by  the  town  bears  to  the  area  possessed  by  the  landward  part ;  and 
that,  in  subdividing  the  proportion  payable  by  the  town,  the  like  rule  ought  to  be 
followed,  namely  the  proportion  of  the  area ;  and  therefore  repels  the  defences  offered 
for  the  incorporations  of  weavers  and  hammermen,  and  approves  of  the  scheme  of 
division  produced." 

This  interlocutor  was  acquiesced  in,  and  all  parties  paid  their  proportions  of  the 
expence  of  rebuilding  the  manse,  according  to  the  principles  there  laid  down. 

In  the  year  1794  a  new  church  was  built.  The  corporations  and  holders  of  seats  in 
the  old  church,  refused  to  have  any  thing  to  do  with  the  area  of  the  new  church. 

In  order  to  defray  the  expence  of  this  new  church,  it  was  at  [164]  last  agreed  on 
that  it  should  be  divided  into  pews,  and  a  valuation  put  upon  each. 

The  area  was  afterwards  divided  between  the  heritors  within  and  without  burgh. 
The  magistrates,  for  behoof  of  the  burgh,  took  a  certain  proportion,  and  the  rest 
remained  with  the  heritors. 

As  the  heritors  thus  came  to  have  a  greater  proportion  of  area  than  they  required 
for  their  own  use,  they  sold  what  remained.  The  corporation  of  weavers  bought  a 
party  and  other  individuals  in  the  burgh  bought  the  remainder,  in  different  proportions. 

The  new  church  came  thus  to  be  possessed  by  the  heritors,  and  by  those  who  had 
acquired  right  from  the  heritors,  and  were  merely  seat-holders. 

In  the  year  1808  the  manse  and  offices  fell  to  decay,  and  it  was  necessary  to  repair 
the  one,  and  totally  to  rebuild  the  other.  Various  meetings  were  held  for  the  purpose  of 
ascertaining  in  what  manner  the  expence  was  to  be  defrayed.  The  heritors,  on  the  one 
hand,  contended  that  the  rule  laid  down  by  the  final  decision  of  the  Lord  Ordinary  in 
1786,  should  be  adopted,  and  a  minute  (30th  April  1808)  was  drawn  up  to  that  effect. 
The  holders  of  seats,  on  the  other  hand,  objected  to  that  rule,  as  one  quite  unauthorised 
in  law,  and  they  held  a  meeting  and  rescinded  the  resolutions  of  the  30th  April.  At 
that  meeting  it  was  resolved,  "  That  the  said  sum  for  repairing  the  manse,  and  building 
offices  thereto,  should  be  assessed  upon  the  whole  heritors  of  said  burgh  and  parish  pro- 
portionally,  according  to  the  sums  of  cess  charged  against  them  respectively,  in  the  cess- 
roU  of  the  burgh,  and  cess  rate  and  landward  part  of  the  parish  of  Rutherglen,  and 
levied  accordingly." 

Mr.  Thomas  Falconer  was  appointed  the  collector,  and  having  brought  an  action 
against  the  heritors  for  their  assessment,  the  heritors  brought  an  action  of  relief,  in 
which  they  called  the  magistrates  and  council  of  Kutherglen,  the  incorporation  of 
weavers,  and  other  proprietors  of  seats  in  the  church,  and  concluded  that  they  should 
be  decerned  to  relieve  the  heritors  of  the  action  at  Mr.  Falconer's  instance,  and  that 
they  should  pay  their  proportions  of  the  expence  of  the  manse,  in  terms  of  the  decision 
1786. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  (14th  January  1812) : 
''The  Lord  Ordinary  having  considered  the  memorial  for  the  pursuers,  and  also  the 
memorial  for  William  Leitcb,  and  other  defenders,  Finds,  that  the  charge  of  building  or 
repairing  the  church  and  manse,  and  pertinents  thereof,  of  any  parish,  is  a  parochial 
duty,  and  ought  to  be  defrayed  by  those  who  have  a  permanent  interest  therein :  Finds, 
that  in  parishes  which  are  partly  landward,  and  partly  burgage,  this  charge  must  be 
defrayed  either  according  to  the  ancient  custom,  or  according  to  the  decisions  of  the 
Court  in  similar  cases:  Finds  it  instructed,  by  proceedings  produced,  that  in  1780, 
when  it  became  necessary  to  build  a  new  manse  for  the  parish  of  Rutherglen,  the  land- 
ward heritors  raised  a  process  of  [166]  suspension  of  the  decree  of  the  presbytery,  for 
the  purpose  of  ascertaining  the  extent  of  the  burden  falling  upon  them,  in  which 
process,  the  late  Lord  Swinton,  Ordinary  (2d  December  1783),  found  it  admitted,  '  that 
'  the  heritors,  in  the  landward  part  of  the  parish,  are  liable  for  building  the  manse,  in 
'  the  proportion  that  the  area  of  the  church  possessed  by  them  bore  \o  the  proportion 
'  possessed  by  the  town  of  Kutherglen.'  And  thereafter  the  said  town  of  Kutherglen, 
and  all  others  concerned,  having  been  made  parties  to  this  process,  his  Lordship  (24th 
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January  1786)  found  Hhat  the  magistrates,  the  incorporations,  and  heriton,  within  the 
'  burgh  of  Rutherglen,  possessing  seats  in  the  church,  were  liable  in  the  ezpenoe  of 

*  rebuilding  the  manse,  in  the  proportion  that  the  area  of  the  church  possessed  by  the 
'  town  bore  to  the  area  possessed  by  the  landward  part ;  and  that,  in  subdividing  the 

•  proportion  payable  by  the  town,  the  like  rule  ought  to  be  followed,  namely,  the  pro- 
'  portion  of  the  area ; '  and  that  the  said  interlocutors  were  acquiesced  in  by  all  parties, 
Finds,  that,  in  1794,  a  new  church  was  built  for  the  said  parish,  and  that  the  ezpence 
of  building  the  same  was  defrayed  by  those  concerned,  according  to  the  principles  laid 
down  in  the  interlocutors  pronounced  by  Lord  Swinton :  Finds,  that  the  expence  of 
repairing  the  church  at  present,  and  that  of  erecting  offices  to  the  minister,  most  be 
defrayed  in  the  same  manner  as  in  the  instances  above  mentioned :  Finds,  that  it  is 
alleged,  and  not  disputed,  that,  after  the  building  of  the  new  church  in  1794,  tbe 
heritors  of  the  landward  part  of  the  parish,  after  having  a  certain  portion  of  the  area  of 
the  church  allotted  to  them,  etfeiring  to  their  interest,  sold  part  thereof  to  the  inhabi- 
tants of  the  burgh,  for  a  price  paid,  without  specifying  that  the  purchasers  were  to  be 
liable  for  parochial  burdens  efieiring  thereto,  Finds,  that  such  seat-holders  cannot  be 
considered  as  heritors,  either  of  the  landward  part  of  the  parish,  or  of  the  burgh,  som 
to  be  subjected  in  the  burdens  incumbent  upon  proper  heritors ;  therefore  assoilnsB 
such  of  the  defenders  as  hold  seats  in  the  church,  in  consequence  of  the  sales  made  by 
the  heritors  in  1794,  and  decerns;  bat  finds,  that  the  incorporations,  and  others,  who 
held  seats  previous  w  that  period,  and  who  had,  by  the  custom,  been  subjected  in  these 
parochial  burdens,  must  continue  liable  in  the  same,  in  proportion  to  the  interest 
originally  held  by  them ;  and  in  order  that  the  principles  of  this  interlocutor  may  be 
applied,  ordains  the  defenders  to  give  in  a  minute,  specifying  the  nature  of  the  rights  of 
each  of  the  defenders,  and  the  seats  they  hold,  and  the  way  and  manner  in  which  thej 
acquired  the  same." 

Against  this  interlocutor  the  seat-holders  represented,  chiefly  for  the  purpose  of 
bringing  under  the  view  of  the  Lord  Ordinary  certain  points  of  fact)  which  tihey  appre- 
hended his  Lordship  had  mistaken.     On  advising  this  representation,  with  answers,  this 
[166]  interlocutor  (11th  July  1812)  was  pronounced:  "The  Lord  Ordinary,  having 
resumed  consideration  of  the  representation  of  James  Farie,  and  others,  superseded  by 
interlocutor  of  4th  February  last,  this  representation  for  William  Leitch,  and  others, 
with  the  answers  thereto  for  James  Farie,  and  others.  Finds,  that  the  principle  laid 
down  by  the  decree  pronounced  by  the  late  Lord  Swinton  in  1786,  ought  to  be  followed 
in  the  present  case,  in  respect  that  it  appears  that  it  has  ever  since  regulated  the 
conduct  of  parties  in  such  matters :  Finds,  from  the  productions  which  have  been  made 
since  last  interlocutor,  that  it  does  appear  that,  previous  to  the  erecting  of  the  new 
church  in  1794,  the  whole  area  of  the  said  church  was  sold  by  the  parties  concerned, 
and,  from  the  price  of  the  seats,   the  said  church  was  thereafter  erected :  Finds  it 
instructed,  that  there  was  no  division  of  the  area  of  the  church  between  the  landward 
heritors,  and  the  inhabitants  of  the  burgh,  either  as  a  community,  or  as  individuals,  but 
that  the  whole  was  sold  out  indiscriminately  to  those  who  chose  to  offer  :  Finds,  under 
these  circumstances,  that  the  present  possessors  of  seats  in  the  church,  must  defray  tiie 
expence  of  repairing  the  church  and  manse,  and  building  the  offices  of  the  minister,  in 
proportion  to  their  property  in  the  said  church ;  and  in  respect  that  the  rule  laid  down 
in  the  minutes,  framed  by  the  heritors  and  seat-holders  of  30th  April  1808,  appear  to 
be  just  and  equitable,  approves  of  the  mode  of  assessment  therein  contained,  which  also 
appears  to  be  consistent  with  ancient  usage,  and  with  the  principle  of  the  decision  in 
1786 :  Therefore  recalls  those  parts  of  the  interlocutor  of  14th  January  1813,  inoon- 
sistent  with  the  above  findings,  and  which  former  interlocutor  proceeded  upon  the 
statement  by  the  parties,  that  there  had  been  a  division  of  the  area  of  the  church  in 
1794  between  tbe  burgh  and  the  landward  heritors,  and  a  subsequent  private  sale  of 
seats  by  the  heritors,  of  their  allotment,  for  their  own  behoof  ;  and  decerns  against  the 
defenders  in  the  action  of  relief  at  the  pursuer's  instance,  in  terms  of  the  libel ;  and 
with  the  above  variation,  refuses  the  desire  of  both  representations,  and  adheres  quoad 
ultra  to  the  interlocutor  reclaimed  against,  but  supersedes  extract  to  the  first  box-day 
in  the  ensuing  vacation." 

The  seat-holders  2>e/t7ionef 7  and  pleaded, — A  minister's  manse,  where  he  is  entitled 
to  one,  is  an  appendage  to  his  benefice,  and  being  a  proper  parochial  burden,  the  expence 
of  it  must  be  borne  by  the  heritors  aloite.     It  is  a  burden  upon  the  right  of  property  in 
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the  pariah,  which  cannot  be  transferred,  without  a  special  agreement.  It  is  in  vain,  then, 
to  say,  that  it  attaches  to  the  bare  possession  of  a  seat  in  the  parish  church.  Such  a 
possession  is  merely  temp3rar7.  Ii;  is  a  right  which  only  attaches  over  the  church  as  it 
exists.  Should  that  fall  to  decay,  and  a  new  one  ba  built,  the  former  seat-holders  have 
no  claim  to  any  part  of  the  new  area.  [167]  In  such  a  case,  the  new  area  would  belong 
to  the  heritors  alone.  When,  therefore,  the  Lord  Ordinary  proceeds  on  the  principle 
that  rules  the  right  of  the  heritors  to  the  parish  church,  and  applies  that  to  the  burden 
of  bailding  or  maintaining  a  manse  in  repair,  there  is  plainly  an  error.  The  church  and 
manse  stand  in  very  dififerent  situations. 

But  besides,  the  decided  rule,  as  applicable  to  churches,  does  not  bear  out  the  judg- 
ment of  the  Lord  Ordinary. 

In  parishes  purely  landward,  the  church  is  clearly  a  burden  on  the  heritors.  Heritors 
of  Tingwall,  22d  June  1787. 

Where,  again,  the  parish  is  half  landward  and  half  burgh,  it  is  a  settled  point,  that 
the  area  belongs  partly  to  the  landward  and  partly  to  the  burgh  part ;  and  whatever 
opposition  there  may  be  in  the  decisions  on  this  point,  it  regards  only  the  extent  to 
which  the  feuars  and  others,  inhabitants  of  the  burgh,  had  right  in  the  area  of  the  church. 
— Parish  of  Kinghorn,  6th  February  1761. — Cimpbelltown,  1st  February  1775. — Crieff, 
20th  November  1781. — Peterhead,  15th  January  and  10th  February  1802,  reversed  on 
appeal  24th  June  1802.  But  none  of  these  cases  go  the  length  of  giving  the  mere  seat- 
holdeia  any  right  in  the  area  of  the  church,  or  of  subjecting  them  in  any  part  of  its 
ezpence. 

If  such  is  the  case  with  regard  to  the  church,  it  must  apply  a  fortiori  to  the  manse, 
as  to  which  the  seat-holders  are  in  a  much  more  favourable  situation,  a  manse  being  as 
much  a  part  of  the  minister's  benefice  as  the  stipend  is,  and  which  would,  therefore,  be 
a  burden  on  the  heritors,  though  not  a  foot  of  the  area  of  the  church  belonged  to  them. 

Afuwered. — ^The  expense  of  the  manse  and  church  was  originally  laid  upon  the  clergy. 
That  now  has  ceased ;  and  though  various  statutes  have  been  passed  to  regulate  this 
matter,  these  apply  exclusively  to  proper  landward  parishes.  Where,  then,  a  burgh 
interferes,  another  rule  must  be  found ;  and  it  is  fair,  in  such  cases,  to  refer  either  to 
the  decisions  of  a  competent  court,  or  to  established  usage. 

There  is  here  then,  let,  a  res  judicata  in  the  decision  1786,  fixing  that  the  expence 
of  building  the  manse  shall  be  defrayed  by  the  heritors  and  seat-holders,  according  to 
their  respective  interests ;  and,  2dhj^  Had  there  been  no  such  rule  fixed,  the  usage  in 
this  parish  must  be  taken  into  view ;  and  the  custom  has  been,  and  acquiesced  in  by  all 
parties,  for  the  heritors  and  seat-holders  to  defray  this  expence.  If  this  is  the  rule  as 
to  building  the  manse,  the  same  rule  must  surely  hold  as  to  the  repairing  it. 

But,  ^dly.  This  rule  is  perfectly  consistent  with,  and  reconcilable  to  principle,  drawn 
from  strict  legal  analogy.  Tnus  in  landward  parishes,  the  whole  area  of  the  church  is 
divided  among  the  heritors,  who  pay  exclusively  the  whole  expence.  In  burghs  again, 
a  different  rule  must  necessarily  hold.  Within  burgh,  part  of  the  area  belongs  to  the 
community,  that  is,  to  the  indwellers  in  the  burgh.  Now,  in  landward  parishes,  the 
valued  rent  is  the  rule  [158]  followed  in  apportioning  the  expence ;  and  if ^  so,  the  value 
of  the  seats  must  be  taken  in  the  other.  Possession  in  the  one  case,  is  just  as  the  pro- 
perty in  the  other ;  and  the  principle  is  most  equitable,  that,  as  the  cess  in  a  landward 
and  burgh  parish  must  be  different,  so,  in  order  to  equalize  the  burden,  the  possession 
must  be  taken  into  account. 

In  deciding  this  question,  the  Court  were  much  swayed  by  the  decision  in  the  case 
of  Peterhead.  It  was  observed,  that  the  difficulty  here  was,  that  the  parish  was  part 
landward  and  part  burgh.  Unquestionably,  when  such  was  the  case,  the  magistrates 
and  council  hsd  a  right  in  the  area  of  the  church,  and  had  the  question  been  as  to  this 
right,  and  as  to  the  consequent  liability  for  the  expence,  the  value  of  the  area  given  to 
the  burgh  must  have  been  the  rule  as  to  the  proportion  of  the  expence  of  the  church  to 
be  paid  by  the  parties,  and  this  merely  because  the  magistrates  of  a  burgh,  qua  such, 
cannot  be  said  to  have  any  property  in  the  buigh,  and  the  rule  of  valued  rent  could  not 
apply  to  them.  In  such  a  case  the  rule  in  the  case  of  Peterhead  would  be  the  safe  one 
to  follow. 

But  here  the  question  is  as  to  the  niamej  the  expence  of  which  unquestionably  is  a 
burden  on  the  heritors,  which  they  cannot  get  quit  of,  merely  by  letting  or  selling  their 
part  of  the  area.    It  is  clear,  then,  that  the  seat-holders  are  not  liable.     The  ezpence  of 
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the  manse  must  be  borne  by  the  heritors  and  the  corporation  of  the  burgh«  and  if  they 
can't  agree  about  their  proportion,  the  Court  will  settle  it  for  them.  But  as  for  the  seat- 
holders  merely,  they  must  be  assoilzied  from  any  claim  such  as  now  made  on  them. 

The  Court  "  altered  "  the  Lord  Ordinary's  interlocutor,  and  found  that  the  petitioners 
"  are  not  liable  to  bear  any  part  of  the  expence  of  upholding  the  manse,  unless  such  of 
them  as  may  be  liable  in  the  capacity  of  heritors ;  therefore  assoilzie  them  from  the 
conclusions  of  the  action,  unless  in  the  case  reserved,  and  decern." 


No,  41.  F.C.  N.S.  UL  159.    4  Feb.  1813.     2nd  Div.— Lord  Gienlee. 

Kenneth  Maclean,  Petitioner. — Oreenskields. 

James  Fyfe,  Bespondent. — BlackwdL 

Master  and  Servant, — L  What  circumstances  are  sufficient  warning  to  a  servant  to  quit 
his  employment. 

II.  A  master  is  not  entitled  to  compensation  for  a  period  during  which  his  servant 
was  disabled  from  work  by  sickness. 

On  25th  November  1809,  James  Fyfe,  farmer  at  Carntyne,  near  Glasgow,  engaged 
Kenneth  Maclean  to  serve  him  as  his  gardener,  for  the  wages  of  L.39,  and  some  other 
stipulated  advantages. 

[160]  It  appeared  from  the  proof  led  in  the  cause,  that,  in  the  course  of  autumn 
1810,  Fyfe  had  resolved  to  let  his  garden ;  that  it  was  advertised  in  consequence ;  that 
it  was  known  to  Maclean  that  his  master  intended  to  let  it^  and  that  he  applied  at 
Glasgow,  and  elsewhere,  for  other  service. 

Maclean,  however,  received  no  direct  notice  nor  intimation  to  quit  his  place,  and 
having  failed  to  obtain  another  engagement,  he  continued  in  Fyfe's  employment  nine 
days  after  the  term. 

At  the  end  of  this  period,  his  master  settled  with  him  for  the  past  year,  and 
dismissed  him  from  his  service. 

Maclean  left  Mr.  Fyfe's  house,  but  returned  on  the  third  day  after,  offered  himself 
back,  and  proposed  completing  a  second  year's  service ;  but  as  Fyfe  refused  to  reoeife 
him,  he  presented  an  application  to  the  Justices  of  Peace  for  Lanarkshire,  praying  that 
Fyfe  should  be  decerned  to  make  payment  of  the  stipulated  wages  for  the  ensuing  year, 
on  the  ground,  that,  as  he  had  received  no  adequate  warning  from  his  master,  tacit 
relocation  had  taken  place. 

The  Justices  assoilzied  the  defender  from  the  action,  but  Maclean  having  complaiaed 
by  bill  of  advocation,  the  Lord  Ordinary  (Gienlee)  pronounced  the  following  interlo- 
cutor (June  30,  1812):  "Finds  that  it  is  very  manifest,  and  appears  even  to  be 
admitted  by  the  defender,  that  he  never  gave  the  pursuer  any  warning  to  leave  bis 
service  at  M6u*tinmas  1810,  nor  ever  signified  to  him  by  any  direct  communication,  his 
intentions  as  to  that  matter;  and  the  Ordinary  is  of  opinion,  that  although  the 
pursuer's  knowledge  of  the  defender's  intention  to  let  the  garden  at  the  said  Martinmas, 
must  have  led  him,  and  appears  from  the  proof  actually  to  have  led  him  to  consider  it 
as  probable  that  the  defender  would  have  no  occasion  for  him  after  that  term,  yet  as,  in 
fact,  the  garden  was  not  let,  and  as  he  was  aUowed  to  continue  working  in  it  as 
formerly,  after  the  term  of  Martinmas,  without  the  defender  signifying  to  him  that  he 
was  not  to  consider  himself  as  engaged  for  another  year,  he  had  just  as  good  grounds 
for  supposing  that  he  was  to  continue  in  the  service,  as  he  ever  appears  to  have  had  for 
thinking  it  probable  that  he  would  be  disnodssed ;  therefore,  advocates  the  cause,  and 
repels  the  defences." 

Mr.  Fyfe  reclaimed  to  the  Court,  and 

Argited,  That  he  had  no  occasion  to  dispute  the  justice  or  expediency  of  the  rule, 
which  requires  that  servants  should  be  duly  apprized  that  their  engagement  is  to  end  at 
the  term  to  which  they  had  hired  their  services,  and  that,  if  they  be  not  warned,  tikej 
may  plead  tacit  relocation.     But  there  is  no  particular  form  in  which  the  notice  must  be 
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given,  nor  is  it  of  any  moment  whether  the  intimation  be  made  direotly  or  indirectly, 
provided  the  servant  ha?  sufficient  time  and  opportunity  to  look  out  for  employment 
If  a  gentleman  tells  his  coachman  he  is  to  [161]  give  up  his  carriage  at  Whitsunday, 
this  is  sufficient  notice  to  the  coachman  that  his  services  will  not  be  necessary  after 
that  term.  If  a  writer  says  that  he  is  to  give  up  business  at  a  particular  period  and 
retire  to  the  country,  this  is  sufficient  intimation  to  his  clerk  to  provide  himself  with 
employment  elsewhere.  The  fact,  however,  that  due  notice  was  given,  must  often  be 
inferred  from  the  conduct  of  the  parties.  If  the  servant^  for  instance,  hires,  or  offers  to 
hire  himself  to  another  master,  this  unequivocally  shews  his  understanding  that  there  is 
to  be  no  renewal  of  the  engagement.  In  the  present  instance,  the  respondent,  long 
before  the  term,  mentioned  to  several  persons  that  his  master  would  have  no  farther 
occasion  for  him.  He  applied  for  a  new  engagement  elsewhere,  and  was  actually  in 
terms  with  a  gentleman  who  wanted  a  gardener. 

The  circumstance  of  the  respondent  having  remained  a  few  days  after  the  term,  is 
accounted  for  by  an  understanding  which  subsisted  between  the  parties,  that  he  was  to 
make  up  for  any  time  that  he  was  unable  to  work  by  indisposition  in  the  course  of  his 
engagement.  It  is  admitted  that  he  was  indisposed  for  a  certain  time,  and  unable  to 
work.  The  petitioner  might  be  wrong,  in  point  of  law,  in  conceiving  himself  entitled 
to  exact  this,  but  as  the  additional  service  was  given  in  consequence  of  a  supposed 
obligation,  it  cannot  be  interpreted  into  an  agreement  between  the  parties  for  the 
renewal  of  the  engagement  during  another  year. 

Answered^  That  unless  precise  warning  be  given  to  a  servant^  tacit  relocation  takes 
place,  agreeably  to  the  principles  of  common  law,  and  the  general  practice  of  the 
country.  Hutcheson,  voce  Master  and  Servant,  Vol.  II.  p.  151.  Baird  against  Lady 
Don,  Uth  July  1779. 

It  is  admitted  that  the  respondent  had  no  regular  warning,  and  the  petitioner,  ac- 
cordingly, has  found  it  necessary  to  peril  his  case  on  the  defence  of  implied  or  tacit 
vrarnings.  Tne  respondent  had  merely  heard  by  accident  of  the  intention  to  let  the 
gard**n.  This  left  him  in  a  state  of  uncertainty  and  suspense  respecting  his  future  service, 
and  in  such  situation  it  was  natural  for  him  to  inquire  after  other  employment  lest  the 
master  with  whom  he  then  was  should  have  no  farther  occaision  for  his  services;  but  his 
inquiries  and  solicitations  did  not  flow  from  any  settled  understanding  or  conviction  in 
his  mind  that  he  was  certainly  to  quit  his  employment. 

In  the  case  of  Gordon  against  Brydon,  Jan.  13,  1803,  stronger  and  more  conclusive 
circumstances  than  those  of  the  present  case,  were  not  regarded  as  equivalent  to  a  regular 
warning  from  a  landlord  to  his  tenant. 

The  petitioner  has  not  supported,  by  evidence,  his  allegation  as  to  the  footing  on 
which  he  remained  in  his  service  subsequent  to  the  expiry  of  the  original  engagement. 
The  respondent  denies  that  there  was  an  understanding  between  the  parties  to  make  up 
[162]  any  time  of  the  preceding  service  lost  by  reason  of  sickness.  This,  indeed,  a 
master  has  no  title,  by  the  law  of  Scotland,  to  require,  and  he  is  understood  to  take  on 
himself  this  hazard,  which  is  in  fact  a  risk  incident  to  all  SBrvice. — Ersk.  b.  iii.  tit.  3,  s. 
16,  White  against  Baillie,  29th  ^'^ovember  1794. 

Lord  Robertson  remarked.  That  when  a  servant  is  originally  engaged  for  a  year,  tacit 
relocation  takes  place  at  the  end  of  that  period,  unle^is  an  express  warning  of  forty  days 
be  given.  It  is  admitted  that  there  was  no  such  direct  notice,  but  it  is  said  the  pursuer 
ought  to  have  known  that  his  services  would  in  future  be  dispensed  with,  as  the  garden 
was  to  be  let  In  point  of  fact,  however,  the  garden  never  was  let.  The  pursuer  in- 
deed, gave  pretty  strong  indications  that  he  would  leave  his  service  if  he  got  a  better 
place ;  but  it  is  very  common  with  servants,  when  they  have  not  made  up  their  minds, 
to  inquire  after  other  situations,  and  no  inference  can  be  deduced  from  the  inquiries  of 
the  pursuer,  that  he  had  received  sufficient  warning,  or  even  that  he  had  a  fixed  inten- 
tion to  quit  the  service  in  which  he  then  was. 

Lord  Meadowhank  thought  that  the  Justices  were  wrong  in  all  respects.  Certainly  no 
direct  intimation  had  been  given,  nor  did  any  thing  take  place  which  could  be  regarded  as 
equivalent  An  unsuccessful  attempt  had  indeed  been  made  to  let  the  garden,  but  this, 
at  most,  could  only  be  considered  as  a  hint  that  the  gardener  might  be  looking  about  for 
some  other  place.  With  regard  to  the  second  branch  of  the  cause,  it  was  shameful  in 
any  master  to  say  that  he  was  entitled  to  compensation  for  a  period  of  sickness,  during 
which  his  servant  was  incapacitated  from  labour. 
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The  other  Judges  coincided,  and  were  clearly  of  opinion,  that  there  were  no  dream- 
stances  in  the  case  of  a  character  sufficiently  clear  and  determined  to  be  oonstrued  as 
equivalent  to  regular  warning. 

[Cf.  Manson  v.  Dotonte,  12  K.  1105,  1107.] 


No.  46.      F.C.  N.S.  III.  179.     11  Feb.  1813.     2nd  Div.— Lord  Polkemmet 
John  Morton  and  Others,  Pursuers. — Fletcher  et  MoTusrieff* 
James  Young  and  Others,  Defenders. — G.  J,  Bell. 

Idiotry — Legitim,  — A  father  has  no  power  to  substitute  to  an  idiot  child  in  the  legiiim. 
And  by  taking  the  dead's  part  under  the  testament,  the  idiot  child  is  not  held  to  have 
accepted  or  confirmed  the  will. 

Eobert  Anderson,  surgeon  in  Newmills,  married  Margaret  Arnot,  who  acquired  a 
considerable  moveable  succession  by  the  death  of  a  brother.  She  soon  thereafter  died, 
leaving  one  son  of  the  marriage,  James  Arnot  Anderson,  an  infant^  who  afterwards 
turned  out  to  be  an  idiot. 

Upon  the  death  of  Mrs.  Anderson,  Robert  Anderson  confirmed  his  son,  James  Amot 
Anderson,  as  her  executor. 

Robert  Anderson  also,  in  the  view  of  his  own  death,  executed  a  settlement,  which, 
after  providing  several  legacies,  contained  the  following  clause :  "  I  give,  devise,  and 
bequeath,  the  remainder,  residue,  and  reversion,  of  all  and  sundry  my  lands  and 
heritages,  hereditaments,  subjects,  debts,  and  estates,  real  and  personal,  of  whatever 
kind  or  denomination,  or  wherever  the  same  shall  be  situated  or  found,  to  James  Axnot 
Anderson,  my  only  son,  by  the  deceased  Margaret  Arnot,  my  spouse,  and  to  the  lawful 
heirs  of  his  own  body,  or  to  his  assignees  after  his  mtgority :  And  in  case  of  his  decease 
without  heirs  of  his  body,  and  without  assigning  the  premises  after  his  majority,  then 
I  will,  appoint,  and  ordain,  that,  after  paying  and  deducting  the  necessary  charges  and 
expences,  incurred  for  my  said  son,  during  the  time  of  his  minority,  by  his  curators  and 
tutors,  the  said  remainder,  residue,  and  reversion  of  my  subjects,  debts,  and  estates,  shall 
devolve  to,  and  be  equally  divided  among  my  said  brother  and  sisters,  share  and  share 
alike."  He  appointed  his  brother,  Thomas  Anderson,  Charles  Campbell,  the  husband 
of  his  sister  Lilias,  and  John  Arnot  of  Dalwhatswood,  his  brother-in-law,  his  executors, 
and  tutors,  and  curators  for  his  son,  James  Arnot  Anderson. 

Robert  Anderson  died  soon  after  making  the  settlement  His  son,  James  Axnot 
Anderson,  who  was  an  idiot,  survived  the  age  of  majority,  but  died  without  issue,  and 
without  having  executed  any  deed  of  settlement.  Upon  his  death  his  succession  was 
claimed  by  [180]  the  substitutes  under  the  settlement  of  his  father  Robert  Anderaon, 
one  of  whom,  Lilias  Anderson,  who  was  also  his  nearest  of  kin,  obtained  herself  con- 
firmed executrix  to  the  said  James  Arnot  Anderson,  in  order  to  enable  her  to  recover 
the  estate  left  by  him,  and  which,  in  terms  of  the  deed  of  settlement  executed  by  his 
father,  the  said  Robert  Anderson,  would  have  devolved,  in  three  equal  shares,  upon  her, 
the  said  Lilias,  as  one  of  Robert's  sisters ;  upon  the  pursuers,  John  and  Hugh  Morton, 
the  representatives  of  the  second  sister,  Janet  Anderson ;  and  upon  Lilias  Meikle,  the 
representative  of  the  third  sister,  Agnes  Anderson ;  and  it  was  alleged  that  Lilias 
Anderson  became  bound  to  account  to  the  pursuers,  John  and  Hugh  Morton,  and  Lilias 
Meikle,  for  their  proportion  of  the  effects. 

Lilias  Anderson  died,  after  having  disponed  her  property  to  the  defenders,  who, 
having  refused  to  account  to  the  pursuers,  the  substitutes  under  the  settlement  of  Robert 
Anderson,  for  their  shares  of  the  property,  an  action  was  brought  against  them,  conclud- 
ing for  count  and  reckoning  for  the  intromissions  of  themselves  and  Lilias  Anderson, 
with  the  estate  of  the  said  James  Arnot  Anderson. 

The  defenders  pleaded,  that  the  will  of  Robert  Anderson  was  invalid ;  that  ha  had 
no  power  to  substitute  to  his  son,  either  in  the  legitim  or  in  the  wife's  share  of  the  goods 
in  communion ;  that  James  Arnot  Anderson  having  been  an  idiot,  he  could  not  be  held 
to  have  taken  under  the  settlement ;  and  that  they  were  entitled  td  hold  the  whole,  as 
the  disponees  of  his  nearest  of  kin. 
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The  Lord  Ordinary  (Polkemmet)  pronounced  this  interlocutor  (14th  May  1811): 
"  Finds,  that,  from  the  acknowledged  imbecility,  or  idiotry,  of  James  Amot  Anderson, 
he  cannot  be  held  to  have  accepted  the  settlement  executed  by  his  father  in  his  favour, 
with  the  substitution  to  the  persons  therein  mentioned,  so  as  to  bar  his  representatives 
from  repudiating  said  settlement,  and  from  claiming,  in  lieu  thereof,  Istf  his  legitim^ 
which,  on  his  father's  death,  fell  to  him  in  his  own  right,  and,  2dly,  his  succession  to 
his  mother's  third  of  moveables,  which  had  been  vested  in  his  person  by  his  father, 
having  got  him  confirmed  as  executor  to  his  mother :  Finds,  that  in  consequence  of  this 
repudiation,  only  one-third  of  the  funds  which  belonged  to  Eobert  Anderson  was  carried, 
by  his  settlement,  to  the  substitutes  therein  mentioned,  while  the  other  two-thirds  fell 
to  the  nearest  in  kin  of  the  said  James  Amot  Anderson :  And  appoints  the  Mortons, 
&C.  pursuers  in  this  branch  of  the  cause,  to  give  in  a  state,  pointing  out  how  matters  will 
stand  between  them  and  the  defenders  on  the  footing  of  this  interlocutor/' 

The  pursuers  having  reclaimed  against  this  judgment^  the  Court  allowed  an  additional 
petition  to  be  given  in,  with  a  view  [181]  to  certain  points,  which  were  thus  explained 
in  notes  framed  by  Lord  Meadowbank  : — 

''Bobert  Anderson,  by  will,  leaves  his  succession  to  James  Amot  Anderson,  his 
only  child,  then  an  infant,  except  a  few  legacies.  So  far  as  heritable,  the  will  must 
have  been  ineffectual,  as  containing  only  words  of  bequest ;  but  otherwise,  it  is  good. 
By  this  will,  substitution  is  made  to  the  petitioners  in  case  of  the  son's  death  wiUiout 
issue,  or  making  a  will,  after  he  should  become  major.  The  son  proved  of  weak 
intellects,  and  died,  after  majority,  without  a  will.  His  nearest  of  kin  having  been 
preferred,  by  Lord  Polkemmet,  to  the  substitutes,  quoad  his  right  of  legittm,  and  as 
representatives  of  his  mother,  because  he  was  too  weak  to  be  held  to  have  accepted  of 
the  will :  This  petition  pleads  that  acceptance  must  be  presumed,  because  donations 
are  acquired  in  ignorance. 

''I  certainly  lean  much  to  the  claim  of  the  substitutes;  but  I  fear  the  reasoning  in 
the  petition  is  bad.  The  law  nowhere  presumes  the  acceptance  of  donations  clogged 
with  conditions.  Stair,  where  quoted,  only  holds  the  acquisition  as  taking  effect  in 
unconditional  promises.  B.  i.  tit.  10,  s.  4.  See  also  s.  5.  And  common  sense  will 
never  subject  a  person  to  an  obligation  to  fulfil  conditions  of  a  grant,  without  a  positive 
acceptance  of  the  benefit  in  knowledge  of  the  consequences;  and  here  James  Amot 
Anderson,  ex  eoncessis,  was  incapable  of  such  an  act  And  it  will  be  observed,  that  a 
substitution  of  a  successor,  in  what  already  belonged  to  him,  as  his  mother's  executor, 
was  clearly  (if  such  is  the  import  of  the  will)  a  condition  wholly  competent  to  the  son 
to  refuse  to  concede :  For  the  testator  could  have  no  power  to  settle  the  succeesion  of 
his  creditor,  whether  a  son  or  any  other  person.  But^  I  suspect  strongly  such  cannot 
be  the  import  of  the  will ;  for  it  is  not  a  subject  flowing  from  the  father.  As  to  this 
question  then,  the  only  question  is.  Does  the  value  of  the  jtis  crediti  remain,  now  that 
the  debt  is  paid  by  the  son's  succession — remain  to  be  taken  up  by  his  son's  nearest  in 
kindred  1  The  obligation  is  certainly  extinguished;  but  the  fund  may  be  held  to 
remain,  and  form  a  separate  estate.  But  how  is  it  to  be  ascertained  now,  that  the 
father  never  accounted,  and  the  son  could  not  account  to  himself.  Is  not  the  succession 
mther  like  a  discbarge  and  renunciation  of  the  debt,  than  a  payment  of  it  ?  The  legitim 
is  in  a  different  case.  It  was  in  horm  of  the  testator,  at  the  date  of  the  will.  He 
might  have  converted  it  into  bonds,  excluding  executors,  and  destined  it  as  he  pleased* 
There  may  be  room,  therefore,  to  hold  that  he  might  substitute  to  his  child,  if  dying 
before  the  capacity  of  tesiamenti  f actio ;  and,  I  suspect  the  custom  of  Scotland  is  to 
Bubetitate,  if  dying  before  minority,  and  even  before  majority  or  marriage.  Here  the 
testator  substitutes  in  case  of  dying  before  majority ;  and  perhaps,  had  the  son  been  of 
competent  understanding,  and  made  a  will  in  minority,  it  might  have  been  a  [182]  ques- 
tion, whether  quoad  the  legitim^  you  would  not  have  preferred  the  donees  imder  his  will 
to  the  father's  substitution.  But  surely  it  deserves  consideration,  how  far  a  father  may 
not  sabetitute  in  legitim  in  all  cases,  where  the  son  has  not  the  capacity  of  testamenti 
faeiio,  and  on  this,  I  think  there  should  be  an  additional  petition.  It  is  quite  certain 
that  there  was  no  marriage-contract  betwixt  Robert  Anderson  and  his  wife  ?  Why  is 
not  the  will  of  Robert  Anderson  printed  at  length  ? " 

The  pursuers  gave  in  an  additional  petition,  and  both  petitions  were  appointed  to  be 
answered. 

The  Court  (24th  June  1812),  adhered. 
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The  pursnen  again  reelaimed,  and  pleaded, 

I.  The  whole  goods  in  communion  under  the  administration  of  the  husband,  form 
but  one  estate.  They  are  his  property,  subject  only  to  the  legal  qualification  of  being 
divided  at  the  dissolution  of  the  marriage.  On  that  event,  by  the  death  of  the  wife,  he 
became  debtor  to  her  next  of  kin,  for  one-third  of  the  amount.  But  still  the  whole  was 
his  property  during  the  marriage,  subject  to  that  jus  crediH^  He  might  satisfy  that 
jus  crediti  by  paying  off  the  debt^  and  the  debt  on  being  paid  might  have  been 
discharged,  either  expressly,  or  by  an  implied  discharge  and  renunciation.  The  settle- 
ment of  Robert  Anderson  gave  his  son  his  whole  property  without  exception.  And  the 
whole  succession  was  taken  up  for  the  son  by  his  curators,  acting  under  the  will  and 
appointment  of  his  father.  It  was  in  the  power  of  the  father  to  have  a4ject6d  what 
conditions  he  pleased,  to  the  bequest  of  the  dead's  part,  which  was  under  his  own 
absolute  control ;  and  the  condition  which  he  chose  to  a4ject  was,  that  the  son  should 
take  the  share  of  the  goods  in  communion,  and  the  legitim^  under  a  certain  substitution, 
which  might  eventually  carry  them  away  from  his  nearest  of  kin.  The  son  had  a/i» 
crediti  in  those  two  parts  of  the  property ;  but  he  had  no  jus  crediti  in  the  dead's  part. 
He  could  not  claim  it,  and  could  not  take  it  in  any  other  way  than  that  in  which  it  was 
given;  and  having  so  taken  it,  having  approbated  the  settlement  to  the  effect  of 
acquiring  possession  of  the  dead's  part,  he  had  no  right  to  reprobate  it,  in  so  far  as 
related  to  the  rest  of  the  succession. — Gunninghame  against  Gainer,  17th  January  1758, 
— Gibson  against  Glearihue  Macbean,  20th  June  1786 ; — by  so  doing,  he  became  debtor 
and  creditor  in  the  same  obligation,  and  consequently  his  right  of  credit  against  the 
estate  was  extinguished,  just  as  any  other  claim  of  debt  would  have  been.  And  as  to 
his  being  an  idiot,  and  the  argument  that  he  could  not  be  held  to  have  accepted  what  he 
did  not  know  nor  understand,  it  is  clear  law  that  the  curators  of  an  idiot  are  bound  to  accept 
of  a  lucrative  succession,  and  that  they  must  just  take  in  the  terms  in  which  it  is  given. 

Whether,  therefore,  the  father  is  entitled  to  substitute  to  the  son  in  the  legUimoT 
not,  the  son  accepted  of  the  father's  settle- [188] -ment ;  and  the  property,  both  the 
Ugitim  and  the  mother's  share  of  the  goods  in  communion,  must  now  descend  to  the 
substitutes  therein-named. 

II.  The  father  is  entitled  to  substitute  to  his  children  in  the  legitim  in  any  case,  if 
they  shall  die  in  minority,  or  before  they  are  capable  of  disposing  of  it.  In  the  case  of 
Bobertson  against  Kerr,  2d  June  1742,  the  claim  to  the  legitim  was  held  to  be  ari^t 
of  succession,  and  though  it  is  one  of  which  the  father  cannot  disappoint  the  children, 
it  is  as  fully  implemented,  notwithstanding  the  substitution,  as  in  the  case  of  an  heir 
under  a  marriage-contract,  where  such  substitutions  have  been  held  to  be  valid. — Graik 
against  Graik,  7th  December  1728.^Nisbet  against  Nisbet,  25th  July  1738. 

This  power  was  expressly  admitted  in  the  Roman  law,  from  which  the  whole 
doctrine  of  legitim  is  borrowed,  and  where  there  was  not  only  the  vulgaris  subsHtutio 
meant  to  provide  against  the  predecease  of  the  heir,  the  pupUlaaris  substiiuiio  where  the 
heir  should  die  before  puberty,  but  the  subditutio  quasi  papillaris  or  exempUms^  by 
which  express  power  was  given  to  substitute  to  furious  mad,  and  deaf  and  dumb 
children. — Hein,  ad  Pond,  pars  5,  s.  42,  55,  58,  60. — Chd.  lib.  vi.  tit.  26, 1.  9. — VoeL 
lib.  xxviii.  tit.  6,  s.  30. 

And,  on  principle,  there  can  be  no  doubt  of  this  power  existing  in  the  father: 
Excepting  in  so  far  as  the  son  or  other  child  has  Kjus  crediH  for  his  legitim^  and  a  right 
to  complain  of  any  deed  which  deprives  him  of  it^  the  moveable  estate  is  the  absolute 
property  of  the  father,  and  entirely  at  his  disposal ;  and,  therefore,  nothing  ought  to  be 
esteemed  a  condition  to  affect  the  validity  of  the  father's  deed,  which  does  not  lessen,  in 
some  degree^  the  child's  power  over,  or  enjoyment  of  it,  when  he  succeeds  in  his 
own  person.  But  a  mere  substitution,  confined  to  the  event  of  the  son  never  being 
capable  of  making  a  will,  and  which  comprehends,  in  the  first  instance,  the  descendants 
of  the  son  himself,  cannot  be  stated  to  be  a  condition  which  in  any  respect  burdens  the 
son's  right.  In  short,  the  property  from  which  the  legitim  is  to  be  claimed,  is  in  ho/rn 
of  the  father  till  the  moment  of  his  death ;  and  though  he  is  under  an  obligation  to  do 
no  deed  to  disappoint  the  legitim^  yet  if  he  fairly  give  to  the  son  his  legiHma  portio 
bonorum,  with  all  the  powers  over  it  which  he  would  otherwise  possess,  it  seems 
difficult  to  perceive  any  reason  why  the  father  should  be  restrained  in  the  exercise 
of  a  power  over  it,  which  is  only  to  take  effect  upon  the  failure  of  the  son  altogether, 
and  which  never  can  interfere  with  his  powerS|  in  the  use,  ergoyment^  and  disposal  of  it. 
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And  in  the  decisions  of  the  law  of  Scotland,  there  is  nothing  to  contradict 
this  power  of  the  father,  thus  clearly  derived  from  the  Eoman  law,  and  nn- 
donhtedly  founded  in  principle;  for  in  the  case  of  Christie,  13th  July  1681,  the 
Court  was  much  moved  hy  the  circumstance,  that  there  was  a  posthumous  child,  which 
would  have  been  cut  out  altogether,  had  the  substitution  been  carried  in-  [184]  -to  effect. 
And  in  that  of  Kobertson,  the  Court  were  led  by  an  idea  that  the  substitution  there, 
imported  a  prohibition  to  alter,  which  would  clearly  have  been  nugatory. 

Anstoered  for  the  defenders, 

1.  The  Argument  of  the  pursuers  amounts  to  the  strange  proposition,  that  a  debtor 
is  entitled  to  test  on  the  nomina  dehitai'um  of  his  creditor,  which  has  clearly  no 
foundation  in  law.  They  have  endeavoured  to  support  it  by  assimilating  James  Amot 
Anderson's  interest  in  his  mother's  share  of  the  moveables,  to  th^jus  crediti  of  an  heir 
under  a  contract  of  marriage.  But  is  clear  that  these  rights  are  of  a  very  different 
nature.  The  heir's  right,  under  a  contract  of  marriage,  is  a  right  of  succession, 
containing,  it  is  true,  an  admixture  of  a  jtis  crediti^  but  still  leaving  to  the  father,  as  fiar, 
his  power  of  disposal  of  the  estate  as  of  his  own  funds.  It  is  a  right  which  will  entitle 
the  heir  to  claim  as  a  creditor  against  gratuitous  claimants,  but  not  to  maintain  the 
rights  of  a  creditor  against  the  onerous  conveyances,  or  the  creditors  of  the  father.  But 
the  right  of  a  person  in  James  Amot  Anderson's  situation,  is  as  much  that  of  a  proper 
creditor  as  if  his  father  had  happened  to  get  into  his  possession  a  moveable  fund 
descending  to  the  son,  from  a  stranger,  or  had  received,  as  his  administrator,  payment 
of  a  donation  made  by  a  third  party  to  his  son.  And  James  Amot  Anderson  having 
taken  up  his  mother's  share  of  the  goods  in  communion,  by  confirmation  to  her,  it 
cannot  be  held  that  it  fell  at  all  under  the  father's  settlement. 

And  as  to  the  legiiim^  it  is  clear  that  James  Amot  Andeison,  having  no  mind 
capable  of  understanding  the  consequences  of  accepting  the  father's  settlement,  was 
incapable  of  so  accepting  it  as  to  bind  himself  to  an  observance  of  the  conditions. 

IL  The  father,  by  the  law  of  Scotland,  has  no  right  to  substitute  to  the  child  in  the 
legitinL  By  the  Boman  law  there  was  no  proper  substitution,  but  only  a  conditional 
institution ;  and  even  this  extended  no  farther  than  to  the  proper  goods  of  the  testator, 
while  the  pupillar  substitution  was  an  anomalous  power,  founded  on  the  patria  potestas^ 
by  which  the  son  and  all  his  property  was  considered  as  the  father's,  and  as  therefore 
subject  to  his  disposal.  But,  while  there  is  no  such  foundation  for  pupillar 
substitution,  which  has  accordingly  been  utterly  rejected  in  Scottish  law,  there  is  a 
proper  power  of  substitution  in  all  cases  where  there  is  the  full  power  of  testamenti 
fadio.  If  this  be  tme,  the  impropriety  of  recurring  to  the  Eoman  institutions,  in  order 
to  make  out  this  case,  is  manifest.  But  that  the  pupillar  substitution  rested  on  the 
palria  potestas  alone,  all  the  commentators  agree :  **  Fundamentum  substitutumis 
puptllaris  est  pairta  potedas ; "  and  on  this  principle  it  is  laid  down  by  the  very 
commentator  referred  to  by  the  petitioners :  "XJt  evanescat  substitutio,  si  lilius  a 
testatore  ante  [186]  mortem  emancipatus,  vel  post  ejus  mortem  arrogatus  sit" — 
Hemeccvus  ad  Pand,  pars  5,  s.  57.  And  as  to  the  substittUio  quasi  pupUlai'tSf  it  had  no 
place  in  the  original  jurisprudence  of  Rome.  In  this  case,  Mr.  Anderson  did  not  make 
his  substitution  with  any  such  design  in  his  mind ;  for  his  child  was  only  a  few  months  old 
when  he  left  Scotland,  and  it  never  entered  into  the  imagination  of  any  one  that  he  was 
to  turn  out  an  idiot  But  the  pursuers  have  not  even  attempted  to  shew  evidence  of 
the  existence  of  such  a  species  of  substitution  in  Scotland  as  the  subsiiiutio  exemplariSj 
even  had  they  been  able  to  shew  that  Mr.  Anderson  designed  to  exercise  it 

In  principle,  naming  of  a  substitute  in  the  Scottish  law  is  the  mere  exercise  of  the 
power  of  a  testator,  and  can  exist  only  where  the  person  who  makes  the  substitution  has 
vested  in  him  the  power  of  regulating  the  succession,  or  disposing  of  the  property  in 
questions  mortis  causa. 

But  the  legitim  is  in  no  shape  a  right  of  succession  derivable  from  the  father  to  the 
son.  It  is  not  subject  to  the  father's  exercise  of  any  powers  applicable  to  the  rights  of 
succession.  The  true  nature  of  the  right  is  that  of  common  property,  being,  in  point  of 
law,  a  mere  common  pro  indiviso  interest,  in  a  third  of  the  goods  in  communion.  This 
would  at  once  be  acknowledged,  were  it  not  for  one  peculiarity,  which  seems  at  first 
Bight  to  be  inconsistent  with  common  property,  viz.  the  father's  power  of  alienation. 
But  that  just  arises  from  the  circumstance  of  its  being  common  property,  subject  to 'his 
administration.    And  still  it  is  only  as  administrator  that  he  acts ;  and  where  he  alters 
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the  nature  of  the  subject  with  a  fraudulent  purpoee  to  encroach  on  the  righte  of  his  wife 
or  children,  the  law  will  annul  his  acts.  But  as  administrator,  the  father  can  have 
nothing  to  do  with  the  future  destination  of  the  fund  after  bis  death  has  dissolved  the 
family.  That  is  a  matter  of  succession,  which  the  several  parties  interested  in  the  com- 
mon fund  are  entitled  to  regulate  for  themselves,  each  respectively  for  their  own  ahanL 
And  failing  this  appointment,  the  law  disposes  of  it  as  of  the  other  parts  of  their 
succession.  Where  the  father  attempts  to  interfere  and  disturb  the  legal  successioQ,  he 
is  guilty  of  a  usurpation,  and,  unless  it  can  be  shewn,  that,  as  his  child's  guardian,  he  has 
power  to  regulate  his  succession,  or  that,  as  his  wife's  curator,  he  may  claim  a  right  to 
make  a  destination  in  case  of  his  death,  he  certainly  has  no  more  right  than  if  the 
subject  came  from  a  stranger.  The  right  of  legitim  in  no  shape  corresponds  with  the 
description  of  a  right  in  succession.  1^^,  the  father  cannot  test  on  the  legitim;  2d,  The 
child  does  not  take  it  like  a  right  of  succession  by  any  form  of  adiiio  hcereditaii^^  he 
takes  it  proprto  jure,  without  service  or  confirmation. 

And  accordingly,  all  the  authorities  are  hostile  to  the  argument  of  the  pursuen.— 
Eej,  Maj.  lib.  ii.  c.  37, — Dirleion,  voce  Legittma  Liberorum, — Enk.  b.  iii  tit  9,  s.  16,— 
Stair,  b.  iii.  tit.  58,  s.  52 ;  tit.  4.  s.  24. — Christie  against  Christie,  17th  July  1681.— 
Robertson,  Ktlh  p.  334:,'—Elchie8,  Vol.  I.  3d  February  1742. 

[186]  On  considering  these  pleadings,  the  following  opinions  were  delivered. 

Lord  Meadowhank. — I  had  entertained  doubts  as  to  the  doctrine  of  the  father  sub- 
stituting in  legitim,  I  suggested  that  I  suspected  that,  in  practice,  it  would  be  found 
that  such  things  had  taken  place ;  and  since  that,  I  have  seen  evidence  of  it  in  various 
cases.  But  I  am  now  satisfied,  that  though  doubts  have  been  entertained  by  fonner 
judges,  in  the  same  way  as  I  did,  those  doubts  have  in  general  been  overruled ;  and  I 
regard  the  notes  of  Lord  £lchies  on  the  subject,  as  of  more  weight  than  a  thousand 
authorities ;  and  therefore  I  will  say,  that  I  am  now  satisfied  with  the  interlocutor,  and 
that  it  would  be  dangerous  to  shake  a  principle  that  has  so  much  sanction,  notwith- 
standing the  doubts  thrown  out  by  Lord  Kaimes,  and,  as  he  says,  by  the  majority  of  the 
judges  of  his  day. 

But  though  I  am  satisfied  on  that  pointy  I  am  by  no  means  satisfied  that  there  was 
not  a  natural  extinction  of  the  legitim,  and  the  jvA  rdictce,  by  the  succession  of  Amot 
Anderson.  I  look  on  it,  that  though  there  had  been  no  settlement  by  the  father,  the 
mere  succession  of  the  son  extinguished,  confasione,  all  claims  of  his  against  his  father's 
fuBreditas,  He  takes  the  whole  : — he  is  debtor  and  creditor  in  both,  and  succeeds  to  &e 
dead's  part  at  common  law.  He  takes,  as  a  joint  sharer,  in  the  jus  rdidu  He  would 
have  been  creditor  upon  it.  And  when  he  got  the  whole  succession,  and  took  the  whole, 
which  was  a  lucrative  succession, — are  we  to  suppose  that  these  subjects  would  remain 
indelibly  separated,  as  we  have  heard  of  a  river  that  passed  through  the  ocean  without 
being  mixed  with  it  1  It  is  not  like  a  succession  in  heritage,  where  there  is  no  consoli- 
dation by  confusion,  and  where  it  is  necessary  to  take  certain  steps  to  produce  a  consoli- 
dation. But  when  a  man  succeeds  both  to  the  right  of  debtor  and  creditor,  by  the  death 
of  his  father,  ii  is  a  very  strange  thing  that  his  heirs  should  go  on  in  his  right,  and 
endeavour  to  trace  back  to  their  difi'erent  sources  the  difierent  properties  which  he 
obtained  by  the  death  of  his  father.  Can  there  be  such  a  tracing  in  moveable  sucoeesiont 
Is  not  the  whole  succession  extinguished  ipso  jure  f  It  would  be  the  source  of  much 
trouble,  and  of  the  most  terrible  and  inextricable  law  suits,  if  you  were  to  allow  thii^ 
after  the  property  had  been  once  all  amalgamated,  and  taken  up  as  one  succession ;  and 
therefore,  I  have  no  conception  that  there  is  the  slightest  claim  of  legitim  ot  jus  rdidi, 
in  these  people. 

Lord  Olerdee, — I  would  concur  entirely  in  what  has  been  stated  by  my  Lord 
Meadowhank,  if  it  were  not  for  the  circumstance  that  the  idiocy  of  James  Amot  Ande^ 
son  prevented  him  from  making  any  choice. 

Till  the  child  had,  by  some  act  or  other,  precluded  himself  from  making  the  choicei 
I  think  there  was  nothing  to  tie  him  up ;  and  [187]  it  is  the  very  ground  of  the  inte^ 
locutor,  that  no  account  is  to  be  taken  of  the  will. 

Lord  Meadoicbank, — He  took  at  common  law,  as  heir  in  legitim,  as  his  mother's 
heir,  not  relying  in  the  least  on  Robert  But  is  a  man  not  to  take,  because  he  is  an 
idiot,  an  advantangeous  lucrative  succession  ?  His  tutor  takes  it  for  him,  as  a  lucrative 
succession.  He  must  take  it  for  him ;  and  the  natural  effect  of  his  so  doing,  ib  to 
extinguish  it. 
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Lord  Robertson, — I  think  this  case  is  attended  with  some  degree  of  difficulty.  The 
funds  were  of  two  different  descriptions.  The  one  part  consisted  of  the  moveables  that 
were  in  communion,  and  the  other  of  the  legitim. 

As  to  the  first)  the  marriage  was  dissolved  by  the  predecease  of  the  wife,  leaving  one 
child.  In  consequence  of  the  dissolution  of  the  marriage  by  the  predecease  of  the  wife, 
her  share  of  the  moveables  or  goods  in  communion,  went  to  her  own  nearest  in  kin,  and 
that  nearest  in  kin  was  her  own  son,  and  his  right  was  completed  by  confirmation  ;  so 
that  he  really  had  a  vested  right  to  that  share  of  the  goods  in  communion,  which 
belonged  to  his  mother.  It  is  true  that  the  father  remained  in  possession,  but  he  did 
80  merely  as  the  debtor  of  his  son.  The  son's  right  was  completed  by  confirmation. 
He  was  the  creditor  to  all  intents  and  purposes,  and  the  father  was  nothing  more  than 
a  debtor  to,  or  custodier  for  him.  The  right  goes  to  the  creditor,  and  it  does  not  signify 
whether  the  creditor  was  the  son  or  an  utter  stranger.  So  that  on  that  point  I  am 
clearly  of  opinion  that  the  interlocutor  is  right,  and  that  the  father  had  no  power  over 
it  of  any  kind. 

The  other  point  is,  as  to  that  part  of  the  moveable  estate  that  fell  to  the  son  in  his 
own  right  of  Ugitim  ;  and  the  question  is  more  difficult  than  the  other.  The  right  of 
legitim  is  really  one  of  a  very  peculiar  nature.  In  the  case  which  is  quoted  from  Kil* 
kerran,  the  Judges  in  general  gave  it  as  their  opinion,  that  the  right  of  legitim  was  a 
right  of  succession.  So  far,  no  doubt,  it  is  a  right  of  succession,  that  it  cannot  take 
effect  till  the  death  of  the  father.  But  in  another  point  of  view,  it  is  not  a  right  of 
succession.  It  requires  no  confirmation,  it  cannot  be  defeated  by  any  mortis  causa  deed. 
In  short,  the  legitim  is  just  a  right  of  a  very  anomalous  nature,  that  arises  to  the  children 
of  the  marriage,  in  consequence  of  the  communion  of  goods  which  subsists  during  the 
continuance  of  the  marriage.  The  father  is  the  administrator  of  those  goods,  and  his 
powers  are  very  extensive.  He  may  squander  them  away — ^he  may  gift  them  gratui- 
tously— he  may  disappoint  the  claims  of  his  children  altogether,  by  converting  the  whole 
goods  in  communion  into  heritage.  But  his  powers  over  it  are  extremely  limited  in 
another  point  of  view. — He  cannot  affect  the  right  of  legitim  by  any  deed  of  a  testa- 
mentary nature.  But  what  has  he  done  here — he  has  attempted  to  affect  the  legitim  by 
a  testamentary  deed,  in  so  [188]  far  as  he  limits  and  restrains  the  right  of  the  child,  by 
making  a  substitution  to  him. 

Now,  if  he  could  not  disappoint  the  right  of  his  child  to  the  legitim  itself  in  toto^  I 
don't  see  how  he  could  impair  it  in  any  part.  That  child,  if  he  had  not  happened  to  be 
an  idiot,  which  the  father  could  not  foresee  a  priori^  might  have  tested  upon  his  moveable 
property,  before  he  came  of  age,  according  to  law.  But  if  the  substitution  had  taken 
place,  that  right  would  have  been  completely  taken  away  from  him,  and  I  don't  see  how 
Uiat  right  or  any  right  which  he  had  over  it  by  law,  could  be  taken  away  by  any  act  of 
the  father. 

It  is  said,  that  the  young  man  accepted  of  the  father's  settlements,  and  that  his  heirs 
are  bound  by  the  acceptance.  But  when  it  is  attended  to  that  he  was  an  idiot  from  his 
birth,  I  don't  see  how  he  could  accept, — acceptance  is  an  act  of  the  mind, — ^and  he  was 
incapable  of  doing  any  thing  that  required  an  act  of  the  mind. 

The  same  observation  applies  to  what  was  stated  by  Lord  Meadowbank,  as  to  the 
whole  succession  being  thrown  into  one  mass.  I  could  have  understood  the  argument, 
if  this  young  man  had  been  one  who  could  have  done  any  ordinary  act.  In  that  case, 
his  acceptance  of  the  settlement  would  have  been  considered  as  such  a  confusion  of  the 
different  properties,  as  to  operate  an  extinction  of  the  claims  of  his  representatives,  on 
any  part  of  the  succession.  But  I  scarcely  conceive  there  can  be  any  such  thing  in  the 
case  of  a  person  in  the  unfortunate  situation  of  this  boy,  who  was  an  idiot  from  his 
birth,  and  totally  incapable  of  either  accepting  or  rejecting  the  will.  I  think,  in  these 
circumstances,  it  is  impossible  that  the  will  could  have  any  effect — and,  therefore,  it 
appears  to  me,  on  the  whole,  that  the  interlocutor  is  well-founded. 

Lord  Oraigie. — I  am  entirely  of  the  same  opinion  with  the  mcgority  of  your  Lord- 
ships. I  think  it  was  rightly  decided  in  the  case  of  Annandale,  that  no  acts  of  a  man 
in  a  state  of  idiocy,  could  have  the  smallest  influence  on  the  succession  to  his  estate, 
and  that  it  was  not  in  the  power  of  his  tutors  to  do  any  act  by  which  the  nature  of  it 
eould  be  changed.  And  I  think  the  question  is  just  the  same  as  if  his  tutors  had  done 
no  act  whatever. 

It  appears  to  me,  that  Mr.  Anderson  the  &ther,  never  meant  to  regulate  his  son's 
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saccession,  by  taking  out  the  confirmation  in  his  name,  as  in  right  of  his  mothei^s  share 
of  the  goods  in  commanion.  I  also  conceive,  that  he  never  understood  that  any  thing 
went  to  the  son  at  the  mother's  death. 

It  seems  to  me  to  be  quite  clear,  in  point  of  law,  that  the  father  had  no  power  of 
substituting  to  his  son  at  ail.  As  to  the  mother's  part^  that  is  not  disputed — and  m  to 
the  legitim,  it  has  often  been  found  that  he  could  not.  This  was  determined  so  long 
ago  as  1681 — again  it  was  so  found  in  the  case  of  Eobertson  against  Kerr.  It  was  then 
stated,  that)  in  a  recent  decision  in  the  House  of  Lords,  it  was  found,  in  similar  drcom- 
stances  to  the  [189]  present,  that  the  father's  will  had  no  effect  whatever  over  the 
legitim — and  a  petition  drawn  by  President  Craigie,  the  prayer  of  which  was  to  find 
otherwise,  was  refused  by  the  Court. 

Lord  Jitdiee-Clerk, — I  am  extremely  glad  that^  now  that  the  case  has  been  sgun 
sifted,  one  of  the  doubts  of  the  Court  has  been  removed,  and  that  we  are  all  now  of 
opinion,  that  there  was  no  power  in  the  father  to  substitute  to  his  son,  either  in  the 
legitim  or  in  his  mother's  share. 

As  to  the  doubts  which  have  been  entertained,  of  the  effect  of  the  son's  hansg 
accepted  of  the  lucrative  settlement  by  the  father,  I  fairly  own,  that  as  tiie  son  is 
admitted  to  have  been  an  idiot  from  his  birth,  I  think  no  change  could  be  effected  apon 
his  succession,  by  any  act  of  his  curators.  Though  the  will  was  accepted^  yet  I  thnk 
the  different  rights  and  interests  of  all  parties,  must  just  remain  what  they  would  htre 
been  though  there  had  been  no  will.  I  really  think  that  the  principle  in  the  case  of 
Annandale  is  imperative  in  this  case,  and  that  we  ought  to  adhere  to  the  interlocutor. 

Lord  Bannatyne, — I  concur  in  the  opinion  of  the  majority,  and  do  not  think  it 
necessary  to  add  anything  to  what  I  have  heard. 

Lord  Meadowhank, — I  concur  entirely  with  all  your  Lordships  in  thinking,  that  the 
cumtors  of  this  young  man  had  no  power  whatever  to  make  any  change  in  the  nature  of 
his  property,  by  the  mode  in  which  they  made  up  his  titles,  so  as  to  affect  the  mlee  of 
succession,  in  so  far  as  that  mode  was  in  their  choice.  But  I  think  that,  if  the  men 
circumstance  of  taking  up  a  succession  in  any  way,  will  of  itself  operate  a  change  in  die 
mode  of  succession,  by  causing  a  confusion,  it  is  not  in  the  tutor's  power  to  refose  to 
take  it.  The  case  of  Annandale  was  a  case  where  the  tutor  had  a  choice  of  difiereni 
modes  of  proceeding,  while  he  was  acting ;  and  where,  if  he  had  not  acted,  there  wanM 
have  been  no  such  alteration  in  the  nature  of  the  property  as  there  was.  But  here  the 
tutor  was  bound  to  act  whether  he  would  or  not  and  I  think  that  where  it  ie  lo^  it 
must  operate  a  change. 

The  Court  (11th  February  1813)  adhered. 

[Cf.  Mori8on*8  G  B.  v.  Morison'a  Trustees,  8  R  208.  | 
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Lieutenant-Colonel  Alexandbr  Grant,  Petitioner. — Clerk  et  Bell. 

The  Commissioners  for  making  the  Caledonian  Canal,  Respondents.— 

Lord-Advocate  Colqukoun, 

Appeal, — Execution  cannot  be  given  pending  an  appeal,  where  the  claim  is  not  h'qoid. 

The  Commissioners  of  the  Caledonian  Canal  conceived  that,  under  the  powers  vested 
in  them  by  Act  of  Parliament,  they  were  entitled  to  take  stones  from  a  quarry  belonging 
to  Colonel  Grant  of  Redcastle,  on  making  suitable  remuneration  to  the  proprietor,  to  ^ 
adjusted,  in  case  of  disagreement,  by  a  jury.  Colonel  Grant's  predeoessor  did  not 
dispute  the  powers  of  the  commissioners,  and  agreed  that  the  amount  of  the  remnneES* 
tion  should  be  adjusted  by  Mr.  Brown  of  Elgin. 

The  commissioners  proceeded  to  work  the  quarry,  and  laid  out  a  large  sum  in 
building  a  pier  and  other  operations. 

The  late  Mr.  Grant  having  died  before  the  rate  of  remuneration  was  adjusted,  tbe 
pursuer  brought  an  action  of  removing  against  the  commissioners,  and  aJso  for  an 
adequate  rent  for  the  time  they  had  possessed  the  quarry. 

The  Court)  on  the  report  of  Lord  Meadowhank,  found  (2d  July  181 IX  "That  ^ 
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commiasioners,  or  others  in  their  employ,  had  no  power  or  authority  under  the  statutes 
founded  on,  to  take  possession  of  the  said  stone-quarry  of  Kedcastle,  situated  in  the 
county  of  Boss,  without  the  consent  of  the  proprietor ;  but  in  respect  that  the  late 
proprietor  of  Kedcastle  had  consented  to  the  defenders,  and  those  employed  by  them« 
possessing  and  working  the  said  quarry,  which  they  have  done  accordingly  for  several 
years,  and  that  on  the  faith  of  being  continued  in  possession  so  long  as  requisite,  for 
the  construction  of  the  canal,  basons,  and  appendages,  the  commissioners  had,  with  the 
knowledge  and  approbation  of  the  proprietor,  laid  out  large  sums  of  money  in  building 
a  pier,  improving  the  quarry  and  the  other  works  connected  with  it,  whereby  matters 
are  not  now  entire,  therefore,  sustain  the  defences  as  to  the  removing,  assoilzie  the 
defenders  from  that  conclusion  of  the  libel,  and  decern :  Find  that  the  defenders  are 
[196]  liable  to  the  pursuer  for  adequate  damages,  rent,  or  compensation  for  the  said 
quarry,  and  remit  to  the  Lord  Ordinary  to  hear  parties,  as  to  the  mode  of  fixing  the 
amount,  and  to  proceed  further  in  the  cause  as  to  his  Lordship  shall  seem  just." 

Soon  after  this  interlocutor  was  pronounced,  a  new  action  was  called  in  Court,  at 
the  instance  of  Colonel  Grant,  concluding  for  payment  of  an  yearly  rent  for  the  quarry, 
during  the  possession  of  the  commissioners,  and  specifying  L.500  as  the  adequate  annual 
compensation. 

Meanwhile,  an  appeal  was  taken  to  the  House  of  Lords  against  the  interlocutor 
pronounced  in  the  original  action,  and  an  application  wds  made  by  Colonel  Grant  for 
payment  of  the  rent  of  his  quarry,  by  virtue  of  the  statute,  which  enacts,  that  the 
Court  of  Session  *'  shall  have  power  to  regulate  all  matters  relative  to  interim  possession 
or  execution,  and  payment  of  costs  and  expences  already  incurred,  according  to  sound 
discretion,  having  a  just  regard  to  the  interest  of  the  parties,  as  they  may  be  affected  by 
the  affirmance  or  reversal  of  the  decree  appealed  from." 

The  petition,  therefore,  prayed  the  Court  "to  find  the  petitioner  entitled,  in  the 
mean  time,  on  finding  sufficient  security  for  reimbursement,  in  case  of  a  reversal  of  the 
judgment  of  the  Court,  to  payment  of  the  sum  of  L.500  of  yearly  rent,  from  the  term 
of  entry,  until  the  commissioners  shall  have  no  farther  occasion  for  the  use  of  the  said 
quarry,  or  at  least  to  remit  this  petition  to  the  Lord  Ordinary,  and  authorise  him  to 
conjoin  the  same  with  the  supplementary  action,  and  to  proceed  in  ascertaining  what 
rent  ought  to  be  paid  to  the  petitioner  for  the  use  of  the  quarry." 

It  was  aruwered  on  the  part  of  the  commissioners,  that  the  Court  had  indeed 
repelled  the  fi.r8t  of  their  defences,  founded  on  the  statutes,  and  had  decided,  that  the 
commissioners  had  no  power  or  authority  to  take  possession  of  the  quarry,  without  the 
voluntary  consent  of  the  proprietor ;  but  effect  had  been  given  to  the  second  defence, 
by  finding  that  the  petitioner  is  barred  from  insisting  on  removing  the  commissioners, 
in  consequence  of  his  predecessor  having  permitted  them  to  work  the  quarry,  and  to  lay 
out  large  sums  of  money  in  improving  it.  In  these  circumstances,  the  application 
cannot  be  competently  granted,  under  authority  of  the  Act  of  Parliament  on  which  it  is 
founded.  If  the  Court  indeed  had  adopted  the  conclusions  of  the  original  summons, 
and  had  not  only  found  that  the  commissioners  were  not  entitled  to  possess  the  quarry, 
but  had  also  decerned  them  instantly  to  remove,  it  might  have  been  competent  for  the 
Court  to  award  interim  pos-  [197]  -session,  but  as  the  case  stands  at  present,  there  is  no 
room  for  a  warrant  giving  interim  possession.  The  question  before  the  House  of  Lords 
IB,  Whether  the  commissioners  have  not  powers  by  the  Act  of  Parliament  to  work  the 
quarry,  and  whether  the  amount  of  the  rent  must  be  fixed  by  a  jury  ?  and  when  this 
question  is  in  dependence,  the  Court  is  asked  to  proceed  as  if  it  were  determined ;  to 
remit  to  the  Lord  Ordinary  to  ascertain  the  quantum  of  rent ;  and  to  allow  the  parties 
to  embark  in  a  long  and  expensive  litigation,  in  which  a  proof  and  much  inquiry  would 
be  necessary,  concerning  the  former  state  of  the  quarry,  the  extent  of  the  respondent's 
operations,  their  consequent  effects,  the  rents  of  other  quarries,  and  various  other 
particulars. 

But  even  if  it  were  in  the  power  of  the  Court  to  interfere  in  the  manner  proposed, 
the  reference  made  in  the  statute  to  its  sound  discretion,  should  preclude  interference 
on  the  present  occasion.  As  the  petitioner's  complaint  is,  that  he  is  kept  for  a  time 
without  the  rent  of  his  quarry,  it  is  a  sufficient  answer,  that  if  he  had  been  satisfied  to 
take  a  reasonable  rent,  and  had  not  disputed  the  powers  of  the  commissioners,  with  the 
expectation  of  compelling  them  to  accept  of  his  terms,  however  extravagant,  he  might 
have  been  in  possession  of  the  rent  long  before  this  period. 
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Lord  Robertson  said, — The  petition  does  not  pray  that  the  petitioner  should  be  pat 
in  possession  of  the  quarry,  but  that  he  should  be  found  entitled  to  payment  of  a  oertain 
rent  Now  the  Court  have  not,  by  any  interlocutor,  found  him  entitled  to  the  rent  of 
L.500,  which  he  claims ;  and  since  the  amount  of  the  rent  has  not  been  liquidated,  it 
might  with  just  as  good  reason  award  him  L.5000  of  rent,  as  any  fixed  rent  whatever. 

Lord  Craigie  coincided  in  this  opinion. 

Lord  Jtuttice-Clerk  said, — There  was  no  finding  in  the  interlocutor,  either  as  to 
possession,  or  any  sum  of  rent ;  nor  could  the  Court  in  the  present  circumstances,  enter 
into  the  merits  of  the  supplementary  action,  which  alone  concluded  for  the  sum  the 
petitioner  claims. 

Lord  GlerUee  conceived  that  in  some  cases  analogous  to  the  present,  execution  miglit 
be  given  pending  an  appeal.  Thus,  with  regard  to  expences,  these  may  be  allowed, 
although  the  amount  is'  not  precisely  ascertained ;  and  even  if  a  landlord  had  bees 
found  entitled  to  damages,  and  the  tenant  appealed  some  trifling  point,  it  would  be  hard 
if  the  person  aggrieved  could  meanwhile  receive  no  indemnification.  He  conceived, 
however,  that,  in  the  present  case,  the  necessary  investigation  as  to  the  value  of  tiie 
quarry,  and  the  amount  of  the  sum  to  which  the  pursuer  is  entitled,  would  be  too 
tedious  and  extensive  to  be  made  the  subject  of  pre-  [198]  -liminary  inquiry,  and  he 
therefore  coincided  with  the  other  Judges  in  refusing  to  grant  the  prayer  of  the  petitioo. 
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James  Skinner,  Writer,  Edinburgh,  Pursuer.— i?atrrf. 
The  Magistrates  of  Haddington,  Defenders. — W.  Rvssdi. 

Expenses — Competition. — An  agent's  claim  for  expenses  of  process  is  not  preferable  oo 
the  sum  recovered  by  that  process  to  the  claim  of  his  client's  creditors. 

A  person  of  the  name  of  Watson,  became  indebted,  in  October  1798,  to  David 
Smeaton,  in  consequence  of  a  decreet-arbitral  pronounced  in  Smeaton's  favour. 

The  magistrates  of  Haddington  who  were  creditors  of  Smeaton  by  bill,  used  arrest- 
ments in  December  following,  in  the  hands  of  Watson.  That  person,  however,  broagbt 
a  reduction  of  the  decreet^rbitraL  Smeaton  found  it  necessary  to  resist  those  proceed- 
ings, and  for  that  purpose  employed  Mr.  James  Skinner,  writer  in  Edinburgh,  as  hii 
agent.  The  litigation  was  long  protracted,  but  the  Court  ultimately  decided  in  favooi 
of  Smeaton.  No  expenses,  however,  were  found  due  to  the  successful  party,  except  tbe 
expence  of  extract. 

In  1804,  an  action  of  multiplepoinding  was  raised  by  Mr.  Watson's  representatiTes, 
founded  on  the  arrestments  which  had  been  used  by  the  magistrates  of  Haddington,  fod 
other  creditors  of  Smeaton.  In  this  process  of  multiplepoinding,  appearance  was  nude 
for  Mr.  Skinner,  who,  on  the  part  of  Smeaton,  had  conducted  the  litigation  in  WatsoD'i 
reduction  of  the  decreet-arbitral.  For  the  amount  of  his  account  Mr.  Skinner  claimed 
a  preference  over  the  sum  which  had  been  found  due  by  the  decreet-arbitral,  and  which 
had  formed  the  subject  of  dispute,  in  the  actions  which  he  conducted. 

This  claim  being  resisted  on  the  part  of  the  magistrates  of  Haddington,  Ixffd 
Glenlee,  the  Ordinary  in  the  multiplepoinding,  took  the  cause  to  report^  on  informations. 

Arffued  for  Mr.  Skinner. 

That  he  is  entitled  to  be  satisfied  of  the  whole  of  his  claim  out  of  the  fond  «  mec^ 
upon  the  principle,  that  the  expence  he  in-  [208]  -curred  was  in  rem  vermm  of  the 
arresting  creditors.  Every  claimant  upon  this  fund  is  indebted  for  what  he  shall  draw 
to  the  professional  labour  which  was  bestowed,  and  the  money  which  was  laid  out  by 
the  ageut^  in  order  to  constitute  the  fund,  and  make  it  effectual.  The  expence  having 
been  incurred  for  behoof  of  Smeaton  and  his  creditors  in  general,  the  agent  acted  traly 
as  negotiorum  gestor  for  them.  He  took  those  measures  which  were  requisite  for  them, 
or  some  person  in  their  behalf  to  adopt,  in  order  to  constitute  and  preserve  the  fund, 
which  otherwise  would  not  have  availed  any  of  the  creditors.  The  action  in  law,  in 
rem  verso,  accordingly,  has  been  recognized  by  all  our  law  authorities,  and  the  decisions 
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of  the  Court. — StaiVy  b.  i.  tit.  8,  a  6. — Bankton^  b.  i.  tit.  9,  s.  27. — Erahin^  b.  iii.  tit.  1, 
8. 11. — Smyth  against  Gemmel  and  Herbertson,  July  9,  1802. 

Argued  for  the  Magistrates, 

That  the  law  of  Scotland  is  decidedly  repugnant  to  every  burden  on  property,  unless 
it  is  constituted  by  some  act  of  a  formal  and  public  nature,  and  reprobates  every  species 
of  tacit  or  implied  hypothec,  as  utterly  inconsistent  with  security  in  transactions.  Now, 
if  the  plea  for  which  the  agent  contends  were  listened  to,  it  would  apply  equcdly  to  a 
fund  in  his  client's  possession,  as  to  one  which  he  was  merely  demanding  by  an  action, 
and  would  equally  afifect  the  heritable  and  moveable  property  of  the  client.  In  the 
dedsions  to  which  Mr.  Skinner  has  referred,  the  agent  did  not  contend,  as  in  the 
present  case,  for  a  preference  over  the  fund  of  hi?  client,  but  restricted  himself  to  the 
ezpences  for  which  he  had  succeeded  in  obtaining  decree,  and  over  which,  by  the  known 
usage  of  the  Court,  he  was  entitled  to  a  preference.  It  has  been  decided,  that  the 
claim  of  a  pursuer's  agent  for  expences  of  process,  is  not  preferable,  on  sums  recovered 
by  that  process,  to  the  claim  of  creditors  of  the  pursuer,  arresting  in  the  hands  of  the 
defender. — Alison  against  Johnston  Wyllie,  29th  November  1808. 

On  advising  the  informations, 

Lord  Meadowbank  said,  That  the  claim  of  recompence  does  not  extend  to  every 
species  of  expenditure ;  it  only  applies  where  there  is  a  presumptive  reliance  on  a 
particular  fund ;  but  an  agent  is  not  understood  to  rely  for  reimbursement  on  the 
subject  which  he  defends  or  vindicates,  but  on  the  personal  credit  of  his  employer. 

Lord  Robertson  observed,  That  the  action  in  rem  versum  is  well  known  in  our  law, 
but  the  obligation  of  preference  cannot  be  extended  to  those  who  are  indirect  creditors. 

Lord  Jugtice-Clerk  said,  That  the  case  might  be  a  hard  one  on  Mr.  Skinner;  but  if 
the  Court  once  opened  the  door  to  such  indi-  [209]  -rect  claims,  there  is  no  saying  where 
they  would  end.  There  is  no  principle  in  law  which  vests  any  such  claim  in  the  agent, 
as  that  which  is  now  advanced ;  and  when  the  Court  sustains  the  claim  of  the  agent  to 
decreet  for  expences,  it  seems  to  go  as  far  as  it  is  entitled  to  do. 

The  Court  unanimously  repelled  the  claim,  except  as  to  the  sum  which  had  been 
awarded  as  the  expence  of  extract  in  the  litigation  which  Mr.  Skinner  had  conducted. 


No.  53.         F.C.  N.S.  III.  212.     18  Feb.  1813.     1st  Div.— Lord  Succoth. 

John  Chalmkhs,  Pursuer. — Clerk  et  R.  BdL 

William  Jackson,  Defender. — Cathcart  et  Wilson. 

Oaih  of  Party, — It  is  competent  to  retract  a  reference  to  oath  at  any  time  before  the 
oath  has  been  emitted,  upon  payment  either  of  the  whole  D^^vious  expences,  or  of  thd 
expences  which  have  been  occasioned  by  the  reference. 

In  a  case  in  which  the  pursuer  was  charger,  and  the  defender  was  suspender,  the 
circumstances  of  which  it  is  luinecessary  to  detail,  the  pursuer  referred  a  material  fact 
in  the  case  to  the  oath  of  the  defender. 

Thereafter,  and  before  the  oath  had  been  emitted,  the  pursuer,  conceiving  that  it 
would  be  in  his  power  to  prove  his  case  by  other  evidence,  applied  to  the  Lord  Ordinary 
for  permission  to  do  so,  and  to  retract  the  reference  :  And  his  Lordship  (22d  May  1812) 
finds,  "  That  the  representor  is  not  entitled  to  retract  the  reference  judicially  made  by 
him  to  the  oath  of  the  suspender." 

A  petition  for  the  pursuer  against  this  interlocutor  having  been  followed  by  answers, 
was  refused  (26th  November  1812). 

The  pursuer  again  reclaimed,  and  pleaded, — 

1«^,  Though,  after  an  oath  has  been  taken,  it  is  conclusive  upon  the  fact  referred,  yet 
if  the  referee  swears  to  what  is  false,  it  is  competent  to  indict  him  for  peijuiy.  For 
tlus  reason,  no  person  is  bound  to  swear  upon  an  oath  of  reference,  till  the  requirer  not 
only  renounce  all  other  probation,  but  depone  that  he  hath  none.  Stair^  iv.  44,  2. — 
Efiik,  iv.  2,  8.    And  consequently  as  the  pursuer,  who  is  offering  to  adduce  other  evidence, 
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is  unable  to  make  any  such  deposition,  it  would  be  absurd  and  inconsistent  to  bold  that 
he  could  not  retract  the  reference. 

2(2,  Neither  is  it  the  custom  of  the  law  to  prevent  such  retractation.  Bank,  Yol.  II. 
p.  657,  s.  7.— Wallwood  against  Wall-  [213]  -wood,  22d  June  1678,  Siair.—^^  Hall  and 
Company  against  Hardie,  8  th  March  1810. — Messrs.  Houlditch  and  Company  againat 
Sir  William  Johnston,  31st  January  1810. 

"^  These  cases  were  not  reported  when  they  occurred.  The  first,  because  it  related 
merely  to  the  passing  or  refusing  a  bill  of  suspension.  The  second,  because  the  defen- 
der did  not  seem  seriously  to  object  when  the  case  came  into  the  Inner-house.  Thej 
were  as  follows : — 

F.C.  N.S.  III.  213.     Lord  Eobertson, 

William  Hall  &  Company,  Pursuers. — Forbes. 

Abghibald  Hardie,  Defender. — Robinson, 

In  this  case,  the  defender,  Hardie,  in  an  action  before  the  Admiralty  Court,  had 
referred  a  part  of  his  defences  to  the  pursuers'  oath,  and  having  afterwards  wished  to 
retract  the  reference,  the  Judge- Admiral  refused  to  allow  him  to  do  so ;  and  the  gsm 
having  been  decided  against  him  in  consequence,  he  brought  it  before  the  Court  by 
supension. 

The  bill  of  suspension  was  refused,  and  the  defender  reclaimed  to  the  Court  In 
answers  to  this  petition,  the  pursuer,  after  narrating  the  previous  circumstances  of  the 
case,  proceeded  as  follows : 

**  At  length,  on  17th  December,  the  petitioner  went  again  to  the  Judge-Admiial 
with  another  petition,  setting  forth,  that^  conceiving  this  to  be  a  case  of  material  im- 
portance to  the  whole  body  of  ship-owners,  he  had  been  advised  to  apply  for  a  reTier 
of  the  cause,  upon  its  original  merits,  by  the  Court  of  Session,  and  therefore  praying  to 
be  allowed  to  withdraw  the  reference  to  Mr.  HalFs  oath.  Such  a  proposal  was  quite 
inconsistent  with  the  ordinary  course  of  judicial  procedure.  After  this  solemn  ju^ci^ 
step  had  been  taken,  in  consequence  of  a  final  judgment  that  this  was  the  only  corn- 
pent  evidence,  and  after  the  solemn  and  voluntary  act  of  the  party  had  been  admitted 
by  the  Judge,  and  offered  to  be  implemented  on  the  other  side,  it  seemed  quite  pre- 
posterous to  desire  to  withdraw  it  Accordingly,  the  Judge- Admiral,  without  hesitattoo, 
viewing  the  matter  in  the  obvious  light  that  the  petitioner  was  unable  to  prove  his 
defence  by  this  evidence,  he  therefore  pronounced  the  following  interlocutor:  'Finds, 
'  that  the  defender,  having  once  judicially  referred  to  the  oath  of  the  pursuers,  or  d 
'  one  of  them,  his  attempt  now  to  retract  or  withdraw  that  reference,  amounts  to  u 
'  acknowledgment  that  he  was  unable  to  establish  bis  allegations  in  the  way  to  which 
'  he  has  chosen  to  resort,  holds  him  as  confessed,  that  neither  the  pursuers,  nor  any  d 

*  them,  undertook  to  procure  insurance  to  the  amount  of  any  advances  which  should 

*  be  made  at  Quebec,  repels  the  defences,  decerns  in  terms  of  the  libel,  and  finds 

*  expences  due.'" 

The  Court  (8th  March  1810)  unanimously  passed  the  bill  of  suspension. 

Houlditch  &  Company,  Pursuers. — Chreenshidds, 
Sir  William  Johnston,  Bart,  Defender. 

In  an  action  between  these  parties.  Sir  William  offered  to  refer  his  defences  to  the 
oath  of  the  pursuers. 

During  the  vacation  Sir  William,  having  seen  reason  to  change  his  mode  d 
defence,  declined  making  the  reference  which  he  had  proposed.  The  Lord  Ordinsry 
(20th  December  1809),  ^'In  respect  the  respondent  has  failed  to  give  in  a  minute  of 
reference,  refuses  the  desire  of  the  representation,  adheres  to  the  former  interlocutor, 
and  prohibits  any  farther  representations." 

Sir  William  petitioned  the  Courts  without  entering  into  any  detail  of  the  case,  and 
without  objection  from  the  pursuers ;  and,  without  any  answer,  their  Lordships  (3l8t 
January  1810)  unanimously  remitted  to  the  Lord  Ordinary  to  allow  him  a  proof. 
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[214]  Answeied, — 

A  reference  to  oath  is  of  the  Batnre  of  a  judicial  transaction,  and  implies  a  contract 
to  stand  thereto  withont  any  retractation.  Stair,  iv.  44,  6. — i.  7,  9.  Nay,  so  strict 
has  the  Court  been  in  that  respect,  that  the  mere  neglect  of  the  referrer  to  attend  on 
the  day  appointed,  is  ordained  to  be  followed  with  the  forfeiture  of  the  privilege  of 
referring  at  any  other  period. — A.  S.,  15th  Dec.  1643.  And  indeed  it  is  quite  clear, 
that  any  other  mode  of  proceeding  would  be  attended  with  the  greatest  risk  of  injustice 
to  the  party  referred  to,  as  nothing  could  more  effectually  throw  him  off  his  guard  than 
sach  a  reference,  which  might  be  kept  up  for  years,  and  then  suddenly  withdrawn, 
when  it  should  appear  that  the  referee  had  been  induced  to  neglect,  and  perhaps  to  lose 
sight  of  the  proofs  and  evidences  by  which  he  could  at  first  have  defended  himself. 

At  advising.  Lord  Balmvio  said, — I  am  for  allowing  the  reference  to  be  withdrawn. 
I  do  not  see  that  there  can  be  the  least  doubt  upon  the  subject. 

Lord  Crillies. — ^The  question  is.  Whether  the  petitioner  is  entitled  to  resile  from  his 
referance  to  oath  ?  In  considering  this,  I  do  not  think  that  the  merits  of  the  case,  or 
the  probability  of  the  averments  on  either  side,  can  enter  into  our  consideration  at  all. 
Whether  the  petitioner  is  likely  to  succeed  in  the  evidence  which  he  proposes  to  lead, 
IB  a  matter  which  we  must  lay  entirely  out  of  our  view.  I  apprehend  that,  when  a 
matter  is  referred  to  oath,  it  is  clearly  within  the  power  of  the  referee  to  call  on  the 
referror  to  swear,  whether  he  has  other  evidence  or  not.  It  does  not  follow  because  an 
oath  is  final  and  conclusive  in  the  question  in  which  it  is  emitted,  that  there  is  not  a 
good  criminal  action  for  perjury  if  it  be  false.  The  referrer  must  swear  that  he  has  no 
other  competent  evidence.  In  the  case,  for  instance,  of  a  bill  of  exchange,  the  onerodty 
and  bona  fides  of  the  indorsee  must  be  referred  to  his  oath  in  the  civil  court  But  it  is 
a  most  excellent  part  of  the  law  that  he  is  liable  to  an  action  of  perjury  if  he  foraweara 
himsell — It  is  right  that  it  should  be  so. 

[216]  When  a  matter  is  referred  to  oath,  I  conceive  that  it  is  open  to  the  referrer 
to  resile,  if  he  does  not  evidently  and  palpably  do  it  for  the  sake  of  delay.  I  think  it 
is  necessary  that  it  should  be  so,  both  to  protect  the  one  party  against  the  risk  of  a 
prosecution  for  perjury,  and  to  do  justice  to  the  other.  There  can  be  no  doubt  about  it 
to  my  mind.  I  refer,  for  instance,  to  a  man's  oath  that  he  is  my  trustee,  because  I  have 
lost  a  back-bond  which  he  gave  me.  He  appeara  to  depone,  and  I  produce  the  back- 
bond, which  I  have  found  in  the  mean  time.  It  would  be  most  unjust  not  to  let  me 
retract  the  reference.  Wherever  it  is  quite  clear  that  it  is  done  for  the  sake  of  delay,  I 
think  the  judge  is  entitled  to  refuse  it  But  where  there  can  be  the  smallest  doubt 
about  that,  I  would  be  clear  for  granting  permission  to  resile. 

Lard  Oraig. — A  party  making  a  reference  to  oath,  has  no  absolute  right  to  retract 
it|  in  the  general  case.  It  is  a  judicial  burgain,  by  which  he  is  bound  to  stand,  unless 
he  makes  out  some  strong  grounds  for  withdrawing.  But  the  case  put  by  Lord  Gillies, 
I  think,  is  sufficiently  strong. 

Lord  Suecoth, — ^I  do  not  think  there  is  so  much  doubt  with  regard  to  the  general 
role  of  law,  as  with  regard  to  the  application  of  it  to  particular  cases.  In  this  case, 
especially,  I  am  quite  clear,  that  the  purauer  retracts  for  the  purpose  of  procuring  delay, 
and  therefore  I  am  not  for  permitting  him  to  retract  his  reference.  But  if  your  Lord- 
ships think  otherwise,  at  least  I  would  not  allow  him  to  do  it^  till  he  makes  payment  of 
all  the  previous  expences. 

Lord  President. — ^This  is  a  case  of  some  nicety.  I  do  not  think  there  can  be  any 
general  rule  of  law.  It  must  depend  very  much  on  the  circumstances  of  each  case,  and 
in  this  case,  I  think  the  interlocutor  is  quite  right. 

Lord  Balgray. — I  think  the  interlocutor  ought  to  be  altered. — I  am  sure  it  is  matter 
of  constant  custom  in  all  the  sheriff  courts.  I  agree  in  the  sentiments  expressed  by 
Lord  Gillies. — But  I  am  for  finding  the  pursuer  liable  in  the  expences  hitherto  incurred. 

The  interlocutor  of  Court  was  (18th  February  1813),  "  Upon  the  petitioner's  paying 
all  the  expences  which  have  been  previously  incurred,  alter  the  interlocutor  complained 
against,  and  remit  to  the  Lord  Ordinary  to  receive  a  condescendence  of  the  facts  pro- 
posed to  be  proved  by  the  oath  of  the  suspender,  and  to  do  in  the  cause  as  to  his  Lord- 
ship may  seem  proper." 

The  Court  afterwards,  upon  a  short  petition  for  the  pursuer,  explained,  that  the 
words  *'by  the  oath  of  the  suspender,  had  been  inserted  in  the  interlocutor  by  mistake." 

[Cf.  Jameeon  v.  Wilson,  15  D.  415.] 
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No.  64,  F.C.  N.S.  in.  216.     23  Feb.  1813.     2nd  Div. 

WiLllAM  Stkwakt,  Pursuer, — Mcxfarlan  et  Cuningtuime. 

John  Patrick,  Defender. — Boawdl, 

Banhrupt — Discharge — Inhibition. — ^A  bankrupt  being  discharged  on  payment  of  a  com- 
position, an  inhibiting  creditor  who  had  reserved  the  effect  of  his  inhibition,  found 
entitled  to  payment  of  the  sum  secured  by  it^  from — t.e.,  to  render  his  inhibitioD 
effectual  against — the  debtor,  and  not  by  drawing  back  from  the  composition  paid  to 
creditors,  whose  debts  were  contracted  after  the  date  of  the  diligence,  the  sums  which 
they  received  from  the  heritable  property  covered  by  it. 

By  a  concurrence  of  circumstances,  not  material  to  the  issue,  John  Patrick  became 
creditor  of  William  Stewart,  for  a  certain  sum  of  principal  debt,  and  L.55,  ISs.  6|d.  of 
expences.  And  for  this  last  sum,  he  used  inhibition  over  certain  heritable  subjecla,  the 
property  of  Stewart. 

Sometime  thereafter  Stewart  became  bankrupt,  and  a  sequestration  was  awarded 
against  him.  After  his  examination,  Stewart  made  offer  or  a  composition  of  lOs.  in  the 
pound.  The  offer  was  accepted  by  the  requisite  migority  of  the  creditors ;  and  amoog 
others,  John  Patrick  gave  his  consent.  This  consent  was  unqualified  as  to  the  sam  for 
which  he  had  no  security,  and  as  to  that  part  of  his  claim  which  was  covered  by  the 
inhibition,  it  was  conceived  in  the  following  terms  :  "  As  attorney  for  John  Patrick  of 
New  York,  a  creditor  ranked  on  the  estate  of  William  Stewart,  merchant  in  Ayr,  for 
L.55,  18s.  6^d.  I  hereby  agree  to  accept  of  a  composition  offered  by  Mr.  Stewart^  on 
the  above  debt ;  but  reserving  the  effect  of  any  preference  acquired  by  the  inhibitioii 
and  arrestments  used  by  the  said  John  Patrick,  and  attorney.     I  am,  ^c." 

Stewart  found  caution  in  terms  of  his  offer  of  composition,  and  was  regularly  dis- 
charged by  the  Court. 

Stewart  then  presented  a  petition  to  the  Court,  stating  the  circumstanoea,  and  pay- 
ing that  the  inhibition  should  be  recalled,  on  [217]  the  ground  that  its  effect  was  put 
an  end  to  by  tihe  sequestration  and  discharge.  And  that,  though  its  effect  was  expressly 
reserved  by  the  terms  of  Mr.  Patrick's  consent,  that  gave  him  no  claim  against  the  bank- 
rupt or  his  estate,  but  only  entitled  him  to  draw  back  from  the  creditors,  whose  debts 
had  been  contracted  after  the  inhibition  was  laid  on,  such  part  of  their  compositioii  as 
would  correspond  to  the  proportion  which  the  property  covered  by  it  had  to  tiiat  whui 
was  not. 

The  defender  answeredy — ^That  such  might  be  the  effect  of  an  inhibition,  had  the 
sequestration  been  allowed  to  proceed,  and  had  the  whole  estate  been  divided  among 
the  creditors,  so  far  as  it  would  go ;  but  that  when  a  party  offered  payment  of  a  com- 
position to  his  creditors,  of  a  certain  proportion  of  their  debts,  he  took  upon  himaelf 
the  burden  of  all  preferable  claims ;  that  he  was  bound  to  discharge  these,  as  the  estate 
was  reconveyed  to  himself,  which  was  not  the  case  where  a  sequestration  was  carried 
on  to  a  close,  unless  where  all  debts,  whether  preferable  or  not»  were  discharged  \  and 
consequently,  whatever  might  be  the  effect  of  the  inhibition,  it  was  against  the  putsoer 
himself,  and  not  the  petitioner's  creditors,  that  it  must  operate.  And  more  especiaUy 
must  that  be  the  case,  when  the  effect  of  the  diligence  was  expresely  reserved. 

Lords  Meadowbank  and  Oraigie  thought  the  petitioner's  argument  well-founded,  and 
that  he  was  liable  for  no  more  than  the  full  composition  of  10s.  per  pound  on  all  their 
debts,  which  they  must  portion  according  to  law. 

Lords  Justice-Clerk,  Glerdee,  and  Bannatyne,  adopted  the  reasoning  of  the 
respondent 

The  Court  (6th  March  1812)  refused  the  desire  of  the  petition;  and  to  this inte^ 
locutor  they  adhered  (23d  February  1813),  on  considering  a  petition  and  answers. 
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No,  66.    F.C.  N.S.  III.  223.     25  Feb.  1813.     2nd  Div.— Lord  Meadowbank. 

Chablbs  Fbaskr,  Pursuer. — Oreenshidds. 
Andrew  Ewart,  Defender. — Cathcart,  Bell,  et  R  Bell  2d. 

Tack, — ^A  tenant  being  bonnd  by  his  tack,  either  to  cultivate  his  farm  in  a  certain 
manner,  or  to  pay  an  additional  rent,  will  not  be  excused  for  changing  the  routine, 
even  though  it  should  become  expedient  by  circumstances  not  imputable  to  himself, 
without  first  obtaining  the  consent  of  the  landlord. 

By  tack  entered  into  with  the  pursuer's  author,  the  defender  bound  himself  "  to 
labour  the  lands  hereby  let  according  to  the  rules  of  good  husbandry,  generally  adopted 
in  their  neighbourhood,  cuid  not  to  wear  out  or  deteriorate  the  same  by  undue  labouring 
or  culture,  and  particularly,  never  to  take  two  white  crops  from  any  part  of  the  said 
lands,  without  a  green  crop  intervening,  &c.  And,  in  regard  the  rent  herein  before 
stipulated,  was  fixed  and  agreed  for,  on  condition  that  the  lands  should  be  cultivated  in 
manner  before  mentioned,  there-  [224]  -fore,  in  case  the  said  Andrew  Ewart,  or  his  fore- 
saids, shall  contravene  the  said  regulations,  or  any  part  of  them,  by  taking  more  than 
one  white  crop  from  any  part  of  the  said  lands,  without  a  green  crop  intervening,  &c. 
the  said  Andrew  Ewart,  and  Robert  Jameson,  as  cautioner  for  him,  bind  and  oblige 
themselves,  jointly  and  severally,  and  their  foresaids,  to  pay  L.4  sterling  of  covenanted 
additional  rent,  for  each  acre  of  ground,  statute  measure,  which  they  shall  labour,  crop, 
or  not  leave  in  grass,  contrary  to  the  foresaid  stipulations,  and  that  over  and  above  the 
rent  or  tack-duty  herein  before  mentioned ;  and  the  said  Andrew  Ewart  and  Robert 
Jameson  bind  and  oblige  themselves,  and  their  foresaids,  to  pay  the  said  additional  rent 
for  each  year  during  their  possession,  after  the  respective  contraventions,  at  the  terms, 
and  under  the  penalties  before  covenanted,  with  regard  to  the  said  original  stipulated 
rent:  But  declaring,  that,  although  an  additional  rent  is  hereby  stipulated,  in  case 
of  contravention,  yet  the  said  Patrick  Murray  and  his  foresaids  shall  nevertheless  be  at 
liberty,  if  they  think  proper,  to  put  a  stop  to  such  labour  or  cropping,  contrary  to  the 
foresaid  stipuktions,  in  such  way  and  manner  as  accords  of  the  law." 

In  1808,  the  defender  limed  six  acres  of  his  farm,  with  a  view  to  lay  them  down  in 
grnas,  and  sowed  them  with  wheat  and  grass-seeds.  In  four  acres  and  a  half,  the  grass 
failed,  and  the  defender,  after  reaping  the  wheat  crop,  ploughed  up  that  part  of  the 
field,  and  sowed  it  next  season  with  barley  and  grass-seeds. 

Upon  this,  Mr.  Eraser  demanded  payment  of  the  additional  rent  during  the 
remainder  of  the  lease.  The  defender  suspended  a  charge  for  payment,  and  the  bill 
having  been  presented  to  Lord  Meadowbank,  was  sisted,  on  which  occasion  the  follow- 
ing note  was  given  out  by  his  Lordship :  "  January  26th. — This  seems  to  me  a  new 
case.  The  suspender  might  have  raised  beans,  peas,  tares,  flax,  according  to  the  soil, 
and  with  the  latter  might  even  have  sown  down  a  second  time;  but  he  certainly 
pursued  the  ordinary  method  when  grass  misgives  with  wheat,  as  often  happens ;  and 
then  the  question  arises.  Does  his  acting  fairly  in  this  manner  subject  him  in  the  penal 
rent  for  contravention  of  the  stipulated  rotation  9  and  this  turns  on  two  points  :  Is  it 
competent  to  admit  an  equitable  plea  to  supersede  the  operation  of  an  express  stipula- 
tion ?  and  2dZ^,  Do  the  circumstances  amount  to  affording  a  fully  equitable  plea  ? " 

The  bill  being  answered,  was  advised  by  the  Lord  Ordinary,  April  7th  1810,  when 
his  Lordship,  '*  In  respect  it  is  not  denied  that  grass-seeds  were  bona  fide  sown  with  the 
wheat  1808,  and  misgave,  and  that  grass-seeds  were  again  sown  with  barley  crop  1809, 
so  that  the  contravention  was  the  result  of  no  spontaneous  purpose  to  contravene,  but 
of  an  accidental  failure  in  cultivation,  and,  under  the  circumstances,  was  agreeable  to 
practice  and  good  husbandry,  passes  the  bill.'' 

[225]  The  letters  being  expede,  the  question  was  pleaded  before  Lord  Meadowbank, 
when  his  Lordship  pronounced  the  following  judgment  (2  2d  May  1810) :  "  In  respect  the 
charger  still  does  not  controvert  the  circumstances  in  point  of  fact,  on  which  the  bill  of 
suspension  appears  to  have  been  passed,  and  that,  if  these  circumstances  are  true,  they 
shew  that  the  deviation  from  the  stipulated  rotation  was  not  ultroneous,  or  intended  to 
procure  a  profit  at  the  expence  of  the  farm,  for  which  the  double  rent  charged  for  is  said 
to  have  been  exigible,  but  was  the  result  of  an  accident,  that  rendered  it  nearly  neces- 
sary, and  less  detrimental  to  the  farm  than  sowing  down  v^ith  flax  would  have  been, 
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saspendfl  the  letters  sim^licUer^  and  decerns :  Finds  the  charger  liable  in  ezpenoa^' 
&c. 

A  representation  being  presented  for  the  charger,  the  Lord  Ordinary  (15th  Janaaiy 
1811),  "adhered  to  the  interlocutor  represented  against."  Alongst  with  this  jndgmenr, 
the  parties  were  favoured  with  a  note  by  the  Lord  Ordinary,  in  which  his  L^dahip 
says,  "  I  am  rather  confirmed  in  my  opinion,  formed  and  entertained  as  it  is,  with  due 
diffidence.  Taking  the  stipulation  as  a  conditional  bargain,  I  still  conceive  that  a  cooit 
of  equity  is  not  banred  from  giving  relief,  when  the  existence  of  the  condition  arose  from 
a  circumstance  unprovided  for  and  unexpected,  and  not  from  any  intention  of  the  party 
to  purify  the  stipulation,  though  a  person  acting  fairly  and  meaning  fairly,  and  that  the 
Court  will  hold  bound  so  to  mean  and  so  to  act  If  a  person  who  hires  a  horse  becomes 
bound  to  feed  him  at  every  stage  with  oats,  or  to  pay  double  hire,  and  in  his  jooniey 
he  finds  bad  oats  at  a  particular  inn,  and  prefers  boiling  for  him  some  wholerane 
potatoes,  I  conceive  a  Court  would  be  entitled  to  find  the  double  hire  was  not  in- 
curred. 

"  But  the  true  view  of  the  case  I  take  to  be,  a  stipulation  to  secure  a  certain  rale  d 
cultivation  by  a  penalty  so  expressed  as  not  to  be  in  legal  construction  a  penalty,  and 
subject  to  modification,  but  a  conditional  stipulation.  And  it  may  perhaps  be  doubted, 
whether,  by  giving  the  landlord  an  option  to  preclude  the  existence  of  the  condition, 
the  contract  does  not  bring  the  case  back  again  to  the  true  nature  of  a  penalty,  and 
render  it  subject  to  modification.  But  holding  it,  in  legal  construction,  a  conditional 
stipulation,  precluding  all  modification,  when  the  condition  has  once  truly  existed,  smely 
it  is  of  the  more  importance  to  settle,  on  fair  and  just  principles,  that  the  condition  has 
or  has  not  existed,  which  is  to  be  attended  with  such  uncontrollable  effects ;  and  it  i> 
certainly  too  much  to  contend  both  for  a  judaical  result  from  the  condition  when  it  does 
exist,  and  also  a  judaical  verdict  of  the  fact  that  the  condition  has  existed.  I  appiehend 
the  fact  of  the  existence  of  a  condition  is  to  be  judged  of  with  all  its  circumstances,  and 
is  properly  what  is  called  a  jury  question ;  and  that,  in  this  case,  any  jury  would  find, 
that  the  conditions  truly  in  the  view  of  the  contracting  [226]  parties,  and  meant  to  be 
provided  for  by  the  lease,  never  happened." 

The  pursuer  reclaimed  to  the  Court,  which,  on  considering  the  petition  and  aoswen 
(7th  June  1811)  adhered. 

Another  petition  was  presented,  and  the  Court  (13th  December  1811)  altered  the 
interlocutor  complained  of,  and  found  the  letters  orderly  proceeded. 

The  defender  now  reclaimed,  and  pleaded, 

1^^,  That  as  the  additional  rent  was  to  be  exigible  during  all  the  years  of  the  tack, 
and  not  merely  for  that  year  when  the  terms  of  the  lease  were  contravened,  it  was  in 
fact  a  penalty,  however  it  might  be  expressed ;  and  that  it  is  a  penalty  at  any  rate,  there 
can  be  no  doubt,  from  the  circumstance  of  the  landlord's  being  entitled  to  interfere,  and 
prevent  the  deviation  at  pleasure,  by  an  application  to  the  Sheriff. 

2d,  That,  in  point  of  fact,  the  plan  which  had  been  adopted,  was  no  wilful  deviation 
from  the  terms  of  the  lease ;  that  it  was  a  casus  improvisus^  occasioned  by  an  accident 
which  the  tenant  could  neither  forsee  nor  prevent ;  that^  so  far  from  being  iDJurions  to 
the  land  or  the  landlord,  it  was  the  best  course  which  could  have  been  followed;  and 
that,  in  such  circumstances,  a  court  of  equity  was  entitled  to  give  redress,  whether  they 
considered  it  as  a  penalty,  or  as  a  conditional  additional  rent. 

Answered  for  the  pursuer, 

J.  It  is  plain  from  the  expressions  of  the  tack,  that  this  is  not  a  penalty  but  an  ad- 
ditional rent.  Even  if  it  were  a  penalty,  it  is  only  where  the  condition  is  violated  from 
inadvertency  or  necessity,  that  a  Court  of  equity  wUl  interfere  to  modify.  And  con- 
sidering it  as  an  additioncd  rent,  which  it  really  is,  whether  the  Court  could  modify  that 
or  not^  if  it  had  been  occasioned  by  necessity,  there  is  no  occasion  to  inquire,  for  clearly 
there  were  many  green  crops  which  might  have  been  taken  on  the  failure  of  the  graasone. 
As  to  its  beiag  a  casus  improotsus,  that  is  not  true,  for  under  the  terms  of  Uie  lease, 
there  could  be  no  casus  improvisvs^  and  if  there  were,  it  is  a  very  different  thing  from 
necessity. 

Upon  these  papers  being  advised,  the  Court  entertained  some  difficulty,  chiefly 
occasioned  by  the  circumstance  of  the  additional  rent  being  payable  during  the  whole 
continuance  of  the  lease,  and  appointed  a  hearing  of  counaeL 
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Cotmsel  were  accordingly  heard,  and  (25th  February  1813)  the  Court  adhered. 

[227]  In  pronouncing  this  judgment,  their  Lordships  were  nearly  nnanimoua  The 
opposite  views  of  the  Court  were  expressed  by  Lords  Meadowbank  and  Pitmilly. 

Lord  PUmtlly  said, — ^The  facts  of  this  case  have  been  so  frequently  and  fully  before 
your  Lordships,  that  no  detail  upon  them  is  necessary.  The  question  depends  on  the 
construction  of  a  clause  in  the  lease,  which  has  been  frequently  read  to  your  Lordships. 
There  are  only  two  circumstances  which  I  think  it  necessary  to  attend  to,—- on  the  one 
hand,  that  the  question  arises  in  consequence  of  the  failure  of  the  grass  in  1808,  and 
the  tenant  sowed  grass  and  barley  in  1809  ;  on  the  other  hand,  it  is  necessary  to  take 
for  granted  that  the  landlord  was  not  warned  of  the  fact,  nor  acquiesced  in  it,  because, 
if  60,  there  would  be  an  end  of  the  question ;  and  I  am  the  more  of  that  opinion,  when 
I  attend  to  the  long  letter  written  by  the  tenant  to  the  landlord,  at  the  time  when  this 
demand  was  first  made.  That  letter  states  every  plea,  almost,  which  it  was  possible  for 
the  tenant  to  use  in  his  defence,  except  that  the  landlord  had  been  warned  of  bis  inten- 
tion ;  and  it  is  impossible  to  believe,  that,  if  the  landlord  had  been  warned,  the  tenant 
would  not  have  taken  notice  of  it  on  that  occasion.  Instead  of  writing  that  long  letter,  he 
would  have  just  said,  he  was  warned,  and  consequently,  that  there  could  be  no  dispute 
about  it 

Therefore  there  are  these  undoubted  circumstances  in  the  case — that  the  tenant  took 
it  on  himself,  and  that  the  landlord  was  not  warned.  Therefore  the  question  is. 
Whether  the  clause  in  the  lease  applies  ? 

In  forming  an  opinion  on  this  important  and  difficult  case,  the  first  thing  that  I  have 
thought  it  necessary  to  do,  was  to  make  up  my  mind,  whether  the  event  has  taken  place 
for  which  the  clause  in  the  lease  provides,  and  which  was  in  the  contemplation  of 
parties ;  or  whether  this  was  a  casus  improvisitSf  and  different  from  that  for  which  the 
clause  was  provided  ;  if  the  parties  had  in  view  merely  a  wilful  deviation,  and  not  one 
which  was  caused,  and  in  some  measure  excused  by  the  season. 

I  am  humbly  of  opinion  that  this  was  an  event  which  the  lease  had  in  view,  for  the 
clause  is  in  the  most  general  terms,  that  never,  and  in  no  event,  shall  the  tenant  take 
two  white  crops  running.  He  must  be  presumed  to  have  known  that  his  green  crops 
might  fail,  and  that  it  might  be  necessary  to  resort  to  a  different  plan,  and  therefore,  I 
apprehend  that  this  is  an  event  which  the  parties  had  in  view. 

Though  I  am  humbly  of  this  opinion,  yet  that  by  no  means  debars  the  consideration, 
whether  there  is  any  apology  for  the  tenant  which  can  be  listened  to,  and  particularly 
that  he  was  bound  to  follow  the  rules  of  good  husbandry  1 

That  is  the  second  question ;  and  before  considering  whether  the  tenant  has  made  a 
sufficient  apology,  I  apprehend  it  is  neces-  [228]  -sary  to  fix  in  your  Lordships'  minds 
what  is  the  nature  of  the  obligation,  whether  it  is  of  the  nature  of  a  penalty,  or  of  an 
additional  rent ;  for  in  the  one  case  it  is  quite  plain,  that  a  Court  of  equity  may  inter- 
fere, while,  in  the  other,  it  is  very  doubtful  whether  it  can  interfere  at  all. 

Therefore,  the  important  question  is,  What  is  the  nature  of  the  obligation)  And 
after  all  the  consideration  in  my  power,  I  am  of  opinion  that  it  is  a  conditional  obliga- 
tion, and  not  a  penalty.  I  think  so  from  the  clause  itself,  and  the  construction  of  the 
lease.  It  begins  with  an  obligation  to  pay  the  ordinary  rent^  and  it  is  sanctioned  by  a 
penalty  of  a  fifth  part  more  in  case  of  failure.  And  then  there  follows  the  clause  that 
has  given  rise  to  the  present  question ;  ^*  And  in  regard  the  rent  herein  before  stipulated," 
&C.  therefore  the  said  tenant  becomes  bound  to  pay  L.4  sterling  of  covenanted  addi- 
tional rent^  so  that  it  is  a  conditional  stipulation ;  and  then  there  follows  a  provision, 
that  he  is  to  pay  that  conditional  rent  for  each  year's  forfeiture,  at  the  times,  and  under 
the  penalty  of  the  original  rent, — a  circumstance  which  clearly  points  out,  that  this  was 
an  additional  rent,  and  not  a  penalty ;  for  it  is  impossible  to  suppose,  that  it  was  meant 
to  pay  an  uncertain  penalty  under  a  penalty  of  a  fifth  part  more ;  and  therefore  I  can 
entertain  no  doubt  that  it  was  not  a  penalty,  but  an  additional  rent  It  is  said,  that 
this  is  an  excessive  sum,  aod  therefore  that  it  must  be  considered  as  a  penalty.  I  appre- 
hend that  this  is  not  a  criterion  on  which  we  can  proceed.  The  landlord  is  entitled,  if 
the  tenant  agrees,  to  ask  an  excessive  additional  rent,  just  as  much  as  an  excessive 
original  rent  It  is  said,  it  is  for  all  the  years  that  are  to  run.  This  makes  it  a  hard 
case,  buc  it  does  not  change  the  nature  of  it.  It  does  not  make  it  a  penalty.  Reference 
is  made  to  the  clause,  by  which  the  landlord  is  entitled  to  prohibit  such  a  course.  But 
that  shews,  that  it  is  not  a  penalty ;  for  if  it  had,  there  would  have  been  no  occasion  for 
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snch  a  clause  at  aU.  But  I  know  nothing  to  hinder  parties  to  declare,  that  the  land- 
lord, when  he  appears  in  time,  may  prevent  such  deviations ;  but  if  he  does  not,  still  it 
will  ascertain  a  certain  special  sum  to  be  paid  by  the  tenant.  That  I  apprehend  to  be 
the  principle  of  the  case  of  Mackenzie,  and  it  appears  to  me  to  be  l^al  and  correct;  and 
therefore,  on  all  these  grounds,  I  thiiJi:  this  was  not  a  penalty,  but  a  conditional  lent 

Having  proceeded  thus  far,  the  next  question  is,  Whether  we  can  interfere,  and 
listen  to  the  apologies  of  the  tenant,  that  the  deviation  was  not  occasioned  by  any  fault 
of  his,  but  by  necessity  and  accident  ?  I  am  humbly  of  opinion  tbat  we  cannot  The 
parties  made  a  bargain  for  themselves,  and  it  is  not  in  our  power  to  interfere  and  alter 
that  bargain.  It  is  a  hard  case ;  but  parties  should  consider  those  things  when  they 
make  their  bargains,  and  when  a  man  enters  into  a  bargain,  which  is  dear  and  expieas, 
he  must  take  the  consequence.  I  apprehend  this  is  the  rule  which  has  govenied  all 
former  cases.  The  question  of  difficulty  has  always  been,  whether  it  was  a  conditional 
rent  or  a  penalty  ?  but  [229]  when  that  has  been  settled,  the  rest  has  followed  as  matter 
of  course. 

I  have  only  farther  to  observe,  that^  even  if  there  were  cases  in  which  the  Gout 
could  interfere,  it  does  not,  with  deference,  appear  to  me  that  this  is  such  a  case,  be- 
cause the  tenant  has  not  made  out  the  necessity.  Hard  as  his  case  is,  and  I  feel  all  tha^ 
it  is  proved,  at  least,  I  presume,  he  followed  the  rules  of  good  husbandry,  yet  he  admite, 
and  must  admit,  that  he  should  have  had  a  green  crop.  The  landlord  was  entitled  to 
judge  for  himself,  and  he  bound  him  not  to  take  two  white  crops  running.  Therefore,  I 
am  humbly  of  opinion  that  your  lordships  should  adhere. 

Lord  Meadotobank. — I  concur  in  almost  the  whole  of  Lord  Pitmilly's  opinion,  except 
as  to  the  power  of  the  Court  in  giving  no  relief  in  the  circumstances.  I  do  conoeiTe 
this  to  be  a  case  of  additional  rent,  but  stipulated  for  the  very  purpose  of  operating  aa 
a  penalty.  I  agree  with  his  Lordship,  that  the  landlord  could  stop  the  trespass  under 
the  clause ;  but  here  I  see  an  optional  proceeding,  quite  consistent  with  the  circumstance 
that  it  was  a  conditional  rent ;  for  I  confess  that  I  boggled  at  the  case  of  Mackenzie^  on 
the  ground  that  the  stipulation  was  wanting,  and  I  think  that  the  Court  confounded  (he 
case,  by  considering  it  as  a  penalty,  and  interposing  to  enforce  the  execution  of  it^  when 
there  was  no  warrant  for  it ;  and  therefore  I  conceived,  and  still  do,  that  where  tiiere  u 
not  that  bargain,  and  where  a  conditional  rent  is  stipulated,  that  it  implies  an  option  in 
the  tenant  to  incur  that  rent  or  not,  and  if  he  chooses,  it  is  beyond  the  power  of  any 
Court  to  interfere.  But  I  only  say  this  by  way  of  explanation,  for  the  point  on  which 
the  cause  turns  is,  whether,  in  the  circumstances,  we  are  entitled  to  interfere  as  a  cooit 
of  equity,  and  to  relieve  from  the  admitted  hardship  of  the  tenant's  case.  It  was  men- 
tioned, in  the  case  of  Bolfe  (2  Brown  P.  C.  436),  which  occurred  in  England,  that  a 
court  of  equity  might  interfere,  if  there  was  anything  like  a  call  on  the  tenant  to  plough 
in  that  case.  There  was  a  tract  of  furze  land,  which  was  in  fact  a  game-cover,  and  the 
landlord  did  not  choose  that  it  should  be  interfered  with ;  accordingly,  there  was  a  rent 
of  so  much  more  for  pasturage  conditioned  for,  and  the  clause  was  to  prevent  ploughing, 
or  other  damages.  The  tenant  had  no  call  certainly  to  plough  there.  It  was  tiie  bargain 
of  parties,  on  the  contrary,  to  preserve  it ;  and  the  allegation  of  the  landlord  was,  tbat 
the  tenant  had  violated  it,  with  the  view  of  putting  money  in  his  pocket  by  selling  the 
furze,  &c.  for  fuel,  as  Mr.  Greenshields  argued,  that  there  would  have  been  room  for 
equity  to  interfere,  if  the  tenant  had  been  called  on  to  plough ;  and  that  does  shew  just 
what  I  suspected,  that,  by  the  practice  of  Chancery,  [230]  it  is  established,  that,  in  con- 
ditional obligations,  where  the  conditions  counteract  the  fair  intention  of  parties  in  mak- 
ing them,  a  court  of  equity  would  give  relief.  Now,  I  think  that  the  condition  here 
has  been  incurred  where  the  optional  rent  would  have  become  due,  but  in  circumstancea, 
in  which  I  think  it  is  the  duty  of  a  court  of  equity  to  interpose.  If  nothing  but  neces- 
sity will  justify,  then  I  would  be  of  opinion  that  it  did  not  belong  to  a  court  of  equity, 
but  to  a  court  of  law,  to  do  it.  If  there  was  a  vis  major  to  enforce  the  act  of  ploughing, 
a  court  of  law  would  relieve ;  but  what  I  conceive  is,  that  though  there  was  no  absolnte 
necessity,  yet  if  there  was  that  degree  of  urgency  that  rendered  the  tenant  excusable  for 
what  he  did,  it  is  fair  to  say,  that  a  condition,  attended  with  such  severe  consequenoea, 
was  certainly  not  meant  to  be  incurred.  The  tenant  had  plainly  ground  for  believing, 
that  he  had  acted  under  an  urgency  which  justified  him.  If  you  believe  in  your  con- 
sciences, as  a  court  of  equity,  that  the  tenant  is  not  here  taking  an  advantage*  that  he 
was  doing  justice  to  the  farm  in  what  he  did,  then,  my  Lords,  I  think  you  are  bound  to 
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give  him  relief ;  and  I  take  that  just  to  be  the  function  of  the  Court  of  Chancery,  to 
find  that  it  is  contrary  to  good  conscience  in  the  landlord  to  take  advantage  of  it,  and  to 
obtain  an  additional  penal  rent  of  this  nature,  from  a  circumstance  that  occurred,  not  in 
consequence  of  a  fair  option  of  the  tenant,  but  under  the  pressure  of  calamity,  of  a  ectgm 
foriuthts,  as  I  take  this  to  be.  There  my  opinion  lies.  I  understand  the  fact  to  be  this, 
that  this  white  crop  being  after  peas,  it  was  a  proper  step  to  sow  grass  with  it,  but  it 
&iled,  and  it  was  necessary  to  do  something  else.  Now,  this  ground  had  yielded  a 
white  crop,  and  a  green  one,  from  the  time  it  was  manured,  and  the  tenant  was  entitled 
to  have  had  bis  third  crop  without  manure,  according  to  the  natural  course  of  things, 
and  a  fourth  crop  of  oats.  Now,  it  occurs,  that  his  rye-grass  and  clover  fails  with  the 
white  crop,  on  a  certain  part  only  of  the  ground,  and  he  says,  what  am  I  to  do )  I  can't 
afford  to  manure  this  land  so  soon. — I  did  it  two  years  ago.  There  is  no  reason  for  do- 
ing it  so  soon  again ;  but  if,  instead  of  taking  another  white  crop  after  the  green,  I  take 
it  now,  and  lay  down  manure  with  the  green  crop,  I  will  just  leave  the  land  as  I  should 
do.  If  I  take  the  white  crop  this  year,  and  the  rye-grass  next,  and  then  manure  on  the 
surface,  and  plough  it  down,  and  have  a  green  crop  the  year  after,  that  is  the  natural 
progress,  and  the  land  is  just  where  it  was.  The  landlord  does  not  suffer  the  slightest 
injury.  The  manure  is  put  in,  in  its  proper  year.  It  does  appear  to  me,  that  if  there 
is  a  case  in  nature  where  a  court  of  equity  can  interfere,  it  is  this.  The  condition  ex 
facie  applies,  but  then  there  is  a  complete  justification  in  point  of  conscience,  because 
there  is  no  other  green  crop  that  could  have  been  raised  cum  effeetu.  Suppose  he  had 
taken  beans,  he  would  have  given  no  manure.  He  might  have  had  flax,  which  is 
nominally  a  green  crop,  but  it  is  a  scourging  one,  and  yet  we  could  not  have  found  fault 
with  it.  In  every  view,  [231]  therefore,  what  better  could  he  have  done?  Beans  and 
peas  might  have  been  foul.  In  short,  if  I  had  been  Sheriff  of  the  county,  I  would  have 
granted  warrant  for  him  to  do  it.  The  only  error  he  committed  was,  in  not  going  to 
&ie  Sheriff  Let  the  landlord  shew  what  harm  he  has  suffered.  The  truth  is,  he  has 
not  suffered  any.     I  am  clear  for  altering. 

The  Court  adhered. 

[Cf.  Moncreifi  v.  Hay,  5  D.  258.] 


No.  58.     F.C.  N.S.  III.  232.     26  Feb.  1813.     2nd  Div.— Lord  Meadowbank. 

Mrs.  Isabella  Drummond  or  Brown  and  Children,  Pursuers. — 

Solicitor-General  et  Cuninghame, 

Alexander  Macgregor  and  Others,  Defenders. — Clerk,  Oreenshields, 

et  Moncreiff, 

Reparation — Damage  and  Interest, — I.  Family  of  a  person  killed  by  the  overturning  of 
a  coach  found  entitled  to  damages  from  the  proprietors. 

II.  Damages  not  to  be  estimated  merely  by  the  pecuniary  advantages  which  the 
family  had  derived  from  his  exertions  in  basiness. 

On  the  2d  of  October  1810,  Alexander  Brown,  perfumer  and  hair-dresser  in 
Edinburgh,  was  killed  while  travelling  to  Glasgow  on  the  top  of  the  Mercury  long- 
coach,  which  was  overturned  in  consequence  of  coming  in  contact  with  a  post-chaise, 
while  both  vehicles  were  driving  with  unusual  speed. 

An  action  was  instituted  by  the  family  of  Mr.  Brown,  against  the  proprietors  of  the 
coach,  for  payment  of  a  certain  sum,  in  name  of  reparation  and  damages,  for  the  loss 
they  had  sustained. 

The  Lord  Ordinary  found  the  proprietors  of  the  long-coach  and  chaise,  coigunctly 
and  severally,  liable  to  the  widow  for  L.200,  in  assythment  for  slaughter  of  her  husband, 
and  in  L.  130  to  each  of  the  children. 

The  defenders,  in  a  reclaiming  petition,  maintained. 

That  the  fault  of  their  servants  was  not  of  a  description  that  rendered  them 
responsible  for  any  damages  to  the  pursuers ;  but  that,  at  all  events,  from  Mr.  Brown's 
exertions  in  business  having  ceased  to  be  serviceable  to  his  family,  the  quantum  of 
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damages  should  be  diminished.  The  petition,  therefore,  prayed  the  Court  to  assoilzie 
the  defenders,  or,  at  least,  to  reduce  the  amount  of  the  damages  found  due. 

The  Court,  on  advising  the  petition,  entertained  no  doubt  as  to  the  law  of  the  case. 
They  were  clearly  and  unanimously  of  opinion,  that  when  damage  was  sustained  by  the 
unskilfulness,  [233]  malversatioo,  or  culpable  negligence  of  servants,  in  matters  entrusted 
to  their  care,  the  masters  are  liable. 

Some  doubt,  however,  being  entertained  as  to  the  amount  of  damages  awarded, 
**  the  Lords  appoint  this  petitioo  to  be  answered,  as  to  the  qwrntum  of  damages,  and 
refuse  qiboad  ultra" 

On  resuming  consideration  of  the  petition,  with  answers. 

Lords  Meadowbank  and  Pitmilly  were  of  opinion,  that  the  loss  of  a  husband  or 
father  was  not  to  be  estimated  merely  by  the  pecuniary  advantages  which  the  family 
derived  from  his  exertions ;  he  was  not  to  be  considered  merely  as  if  he  had  been  a  part 
of  the  goods  in  his  shop.  A  man  may  be  a  burden  instead  of  an  advantage  to  his 
family,  and  yet  if  his  life  be  improperly  taken  away,  the  Court  most  give  damages  it 
solatium  of  the  wounded  feelings  and  atfliction  of  his  relatives,  which  were  surely  of 
more  deep  importance  than  the  tangible  injury  that  could  be  instructed  from  the  loss  of 
emoluments  derived  from  his  exertions. 

Lord  Justice-Clerk  coincided  in  opinion.  The  principle  on  which  their  Lordships 
proceeded  had  been  solemnly  recognised  in  the  case  of  Black  and  Caddell  (February  9, 
1804),  where  it  was  offered  to  be  proved,  that  the  death  of  the  sufferer,  instead  of  being 
a  loss  to  his  family,  might  be  regarded  as  a  benefit,  on  account  of  his  bankruptcy  and 
dissipated  habits.  But  the  Court  seemed  little  disposed  to  listen  to  any  such  plea,  and 
awarded  L.800  of  damages. 

The  Court  were  also  of  opinion,  that,  unless  on  strong  grounds,  the  intarloeator  of 
the  Lord  Ordinary  should  not  be  disturbed,  in  order  to  make  a  small  additioQ  or 
diminution.    They  therefore  adhered  to  his  Lordship's  interlocutor  in  toto. 

[Cf.  Baird  v.  Oraham  U  D.  619.] 


No.  64.        F.C.  N.S.  TIL  246.     2  March  1813.     1st  Div.— Lord  Balgray. 

James  Andbbson,  Pursuer. — Eo,  Bell, 

Starkey,  Fletcher,  and  Company,  Defenders. — J,  S.  More. 

Bankrupt, — Where  the  agent  of  a  creditor  accedes  to  a  voluntary  trusty  executed  by  ths 
debtor  for  payment  of  his  debts,  he  cannot  afterwards  pursue  separate  measures  in 
name  of  the  creditor. 

How  the  sixty  days  are  to  be  computed. 

Hettrick  and  Galbraith,  merchants  in  Glasgow,  became  insolvent  in  December  1808. 
On  the  8th  of  that  month  a  meeting  of  their  creditors  was  held,  and  it  was  agreed,  thai 
the  debtors  should  make  a  voluntary  conveyance  of  their  effects  to  James  Anderson, 
who  was  chosen  trustee  for  behoof  of  the  creditors.  This  meeting  was  attended  by 
Robert  Stark,  as  agent  for  Starkey,  Fletcher,  and  Company,  merchants  in  Huddersfield, 
who  were  creditors  of  Hettrick  and  Galbraith,  and  he  was  chosen  one  of  the  conmua- 
sioners,  with  whom  the  trustee  was  to  consult  as  to  the  management  of  the  trust-estate. 

Previous  to  the  meeting  of  the  8th  December,  an  action  had  been  raised  at  the 
instance  of  Starkey,  Fletcher,  and  Company,  against  Hettrick  and  Gralbraith,  for  pay- 
ment of  the  debt  due  to  them ;  and  upon  the  day  after  the  meeting,  Stark  used  arrest- 
ment upon  the  dependence  of  this  action,  in  the  hands  of  the  [247]  trustees  of 
Galbraith's  father,  of  certain  sums  due  to  him  by  his  father's  settlements.  It  was  said 
that  at  the  time  this  arrestment  was  used,  it  was  understood  between  Stark  aad  the 
trustee,  to  be  a  measure  for  behoof  of  the  creditors  at  large ;  but  when  the  sixty  days 
from  the  date  of  the  arrestment  were  just  about  expiring,  Stark  signified,  that  it  was 
meant  for  the  benefit  of  his  constituents  alone. 

Anderson,  the  trustee,  to  prevent  a  preference  being  obtained  by  Starkey,  Fletcher, 
and  Company,  then  applied  for  sequestration,  which  was  awarded  on  the  7th  Febroary 
1809,  and  Anderson  was  elected  trustee  upon  the  sequestrated  estate. 
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In  the  mean  time,  Stark  had  obtained  decree  in  absence  in  the  action  against 
Hettrick  and  Galbraith,  and  he  brought  an  action  of  furthcoming  at  the  instance  of 
Starkey,  Fletcher,  and  Company,  against  the  arrestees,  in  which  the  Lord  Ordinary 
deoemed  in  terms  of  the  libel,  in  respect  that  no  answers  were  lodged.  In  this  action 
Anderson  afterwards  appeared,  and  maintained,  in  a  representation,  that  as  Stark,  one 
of  the  commissioners  for  the  body  of  the  creditors,  was  not  entitled  to  use  any  separate 
measures,  the  diligence  taken  out  by  him  must  be  held  as  having  been  used  for  the 
general  behoof ;  and,  second,  that  the  arrestment  could  afiford  no  preference,  as  it  had 
been  followed  by  sequestration  within  the  sixty  days  appointed  by  the  statute. 

Upon  considering  this  representation,  the  Lord  Ordinary  ordained  Anderson  '*to 
give  in  a  special  condescendence  in  support  of  his  claim  to  the  funds  and  effects  arrested 
by  the  pursuers ; "  and  his  Lordship  afterwards  pronounced  this  interlocutor  (June  19, 
1812) :  "  In  respect,  primo,  that  the  representer,  James  Anderson,  does  not  offer  JiabUi 
modo  to  instruct  that  the  arrestment  at  the  instance  of  Messrs.  Starkey,  Fletcher,  and 
Company,  and  their  mandatory,  was  concerted  and  agreed  upon  to  be  for  behoof  of  the 
whole  creditors  of  the  common  debtors ;  and  secundo,  that  the  arrestment  was  laid  on 
upon  the  9th  December  1808,  and  that  the  sequestration  of  the  estate  of  the  common 
debtors  was  not  awarded  till  the  7th  February  1809,  which  brings  the  case  under  the 
decision  in  the  case  Blaikie  against  Cleggs,  21st  January  1809,  refuses  the  representa- 
tion, and  of  new  decerns  in  terms  of  the  libel." 

This  interlocutor,  together  with  one  of  July  11th  1812,  adhering  to  it,  was  brought 
under  review  of  the  Court  by  a  petition  for  Anderson,  in  which  it  was  maintained,  on 
the  first  pointy  that  Starkey,  Fletcher,  and  Company,  were  barred  from  following 
separate  measures  by  the  act  of  their  agent,  in  accepting  the  office  of  commissioner  for 
the  creditors ;  and,  besides,  proof  was  offered  that  it  had  been  agreed  by  Stark  that  the 
arrestment  should  be  used  for  the  general  behoof.  On  the  second  point,  it  was  con- 
tended, that,  in  computing  the  sixty  days,  within  which  [248]  preferences  cannot  be 
obtained,  the  day  of  the  iMinkruptcy  is  not  to  be  counted,  and  therefore  the  arrestment 
had  been  used  within  the  sixty  dsys  of  the  bankruptcy,  and  was  done  away  by  the 
sequestration. 

In  their  answers  to  this  petition,  the  respondents  stated,  that  the  arrestment  was 
signeted  three  days  previous  to  the  meeting  of  the  creditors  upon  the  8th  December, 
and  was  immediately  sent  off  to  be  executed,  though,  owing  to  a  delay  in  the  messenger 
employed  in  the  business,  it  was  not  done  till  the  9th ;  that  it  was  not  true  that  Stark 
agreed  to  restrict  their  right  under  the  arrestment ;  and  it  was  impossible  to  maintain, 
thBt  hia  attending  a  private  meeting  of  creditors,  or  his  being  appointed  a  commissioner 
without  the  knowledge  of  the  respondents,  would  be  sufficient  to  defeat  the  diligence 
which  they  had  previously  ordered  to  be  used.  Had  Stark  really  come  under  any  such 
agreement,  as  the  petitioner  alleges,  he  would  have  exceeded  his  powers,  and  the 
respondents  would  not  be  bound  by  it. 

Upon  the  second  point  the  respondents  relied  entirely  upon  the  case  of  Blaikie 
against  Cleggs,  as  fixing  the  mode  of  computing  the  sixty  days. 

Upon  advising  the  case,  the  Court  had  no  difficulty  upon  the  second  point,  being 
clearly  of  opinion  that  it  was  fixed  by  the  judgment  in  the  case,  21st  January  1809, 
Blaikie  against  Cleggs.  But  upon  the  first  point  their  Lordships  (2d  February  1813) 
were  equally  divided  in  opinion,  and  the  case  stood  over  for  Lord  Armadale's  considera- 
tion, in  consequence  of  whose  opinion  this  interlocutor  was  pronounced  (5  th  February 
1813):  "Alter  the  interlocutor  reclaimed  against;  find  that  the  respondents,  in  the 
circumstances  of  the  case,  were  not  entitled  to  follow  separate  measures,  for  their  own 
behoof  to  the  prejudice  of  the  creditors  upon  the  bankrupt  estate ;  therefore  prefer  the 
petitioner  to  the  funds  in  medio,  and  decern." 

Those  Judges  who  concurred  in  the  interlocutor,  seemed  to  be  of  opinion,  that  the 
acting  as  commissioner  was  alone  sufficient  to  bar  Stark  from  taking  any  separate 
measures  for  his  constituents. 

A  reclaiming  petition  was  afterwards  presented  for  Starkey,  Fletcher,  and  Company, 
which  was  refused,  without  answers  (March  2,  1813). 
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No.  66.        F.C.  N.S.  III.  251.     4  March  1813.     let  Div.— Lord  Succoth. 

Walter  Zuillb,  of  Oxhill,  Esq.  Trust- Assignee  of  Andrew  Lent  Buchanan, 

Pursuer. — Clerk  et  Moncreiff. 

Captain  William  Morrison,  Defender. — SoUdtor-Getieral  Maconochie  et  Farsjfth, 

Consolidation — Prescrtptton. — Where  one  has  it  in  his  power  to  make  up  his  right  to  an 
estate  hy  either  of  two  titles,  e,g.  upon  the  destination  in  a  marriage-contract,  or  upon 
the  ancient  investiture  of  the  estate,  and  is  under  no  restraint  as  to  which  of  the  two 
he  shall  chose,  if  he  make  up  his  title  upon  the  one,  e,g.  the  ancient  investitare,  and 
convey  away  the  estate,  no  subsequent  heir  can  take  ap  the  estate  upon  the  provision 
in  the  contract  of  marriage,  and  thereafter  quarrel  that  conveyance. 

If  he  does  not  convey  away  the  estate,  nor  alter  the  destination  in  the  manisge- 
contract,  it  continues  to  regulate  the  succession;  and  this,  though  he  should  have 
possessed  upon  titles  made  up  upon  the  old  investiture  for  forty  years,  there  being  no 
room  for  prescription  of  the  marriage-contract,  as  his  right  under  it  is  unlimited,  and 
he  is  held  to  have  possessed  upon  it  also. 

Archibald  Buchanan  held  the  estate  of  Balfunning  and  Croy,  under  invostitoie  to 
"  his  heirs  and  assignees  whatsoever.'' 

By  an  antenuptial  contract  of  marriage  with  Helen  Callender,  in  the  year  1713,  he 
"provided  and  secured  to  himself  and  his  said  future  spouse,  during  their  coi^tmet 
lifetime,  and  to  the  heirs-male  to  be  procreated  of  their  bodies,  in  fee ;  which  faUing,  to 
the  heirs-male  to  be  procreated  by  the  said  Archibald  Buchanan  of  any  subsequent 
marriage;  which  failing,  to  the  eldest  heir-female  to  be  procreated  of  the  present 
marriage,  and  the  heirs-male  of  her  body ;  which  failing,  to  his  other  heirs-female,  and 
the  heirs-male  of  their  bodies ;  ths  ddest  heir-female  of  this  marriage^  and^  failing  of 
heirs-female  of  this  marriage^  the  eldest  heir-female  of  any  other  subsequent  marria^ 
always  succeeding  without  division^  and  secluding  all  other  heirs-female  ;  which  all  fiiilin^ 
to  his  heirs  and  assignees  whatsoever,"  &c.  "all  and  haill  his  lands  and  estate  of 
Balfunning  and  Croy."  And  it  was  farther  provided,  in  case  Archibald  Buchaniii 
should  have  no  heirs-male  of  that  or  of  any  other  marriage,  and  in  the  event  of  the 
succession  opening  to  the  female  line,  he  expressly  provided  and  de-  [252]  -dared,  "  that 
the  said  heir-female,  and  the  heirs-male  of  her  body,  are  hereby  bound  and  obliged  to 
assume,  use,  wear,  and  bear,  the  surname  and  arms  of  Buchanan ;  otherwise,  and  in  case 
she  or  they  do  contravene  therein,  the  same  shall  fall  and  appertain  to  the  other  hesiB- 
female,  and  the  heirs-male  of  their  bodies ;  the  eldest  heir  female  always  secluding  aU 
other  heirs-female^  and  succeeding  without  division,  as  is  above  provided^  and  under  &b 
same  express  provision.*^ 

This  deed  contained  no  procuratory  or  precept,  except  a  precept  for  infefting  Mrs. 
Buchanan  in  her  liferent  provision.  The  marriage  was  dissolved  by  her  death  in  1748, 
and  Archibald  Buchanan  possessed  the  estate,  without  cuiy  change  upon  the  titles,  till 
his  death  in  1763. 

Archibald  Buchanan  the  first  had,  by  his  marriage  with  Helen  Callender,  two  aoiUi 
Archibald  and  George,  and  three  daughters,  Janet^  Elizabeth,  and  Ann. 

Archibald,  the  eldest  son  of  the  marriage,  succeeded  his  father,  and  made  up  titles 
to  the  lands  of  Balfunning,  upon  a  precept  of  dare  constat,  as  nearest  cmd  lawfid  heir 
of  his  father,  and  to  those  of  Croy,  by  serving  as  nearest  and  lawful  heir-male  to  hia 
father,  in  terms  of  the  old  investiture,  without  completing  any  title  as  heir  of  provision 
under  the  marriage-contract. 

He  died,  unmarried,  in  1770,  without  executing  any  deed  affecting  the  lands,  and 
was  succeeded  by  his  nephew  Walter,  the  eldest  son  of  his  brother  Geoi^e,  who  had 
predecesised  his  father. 

Walter  was  equally  heir  under  the  investiture,  and  under  the  marriage-contract^  and 
made  up  titles  in  the  same  manner  that  his  uncle  had  done,  without  paying  Any  regard 
to  the  marriage-contract  of  his  grandfather. 

He  executed  no  deed  affecting  the  lands  of  Balfunning ;  but,  in  1787,  in  consequence 
of  some  political  arrangements,  he  granted  a  procuratory  for  resigning  the  lands  of  Croy 
into  the  hands  of  his  superior,  and  obtained  a  charter  under  the  Oreat  Seal  in  &vour  of 
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himself  his  heirs,  and  assignees  whatsoever,  and  was  infeft  upon  the  precept  in  this 
charter. 

The  male  line  of  Buchanan  of  Balfunning  and  Croy  hecame  extinct,  hy  the  death  of 
Walter,  in  the  year  1809,  when  the  succession  opened  to  the  female  line. 

The  two  youngest  daughters  of  Archibald  Buchanan  the  first,  died  unmarried. 
Janet,  the  eldest,  married,  and  left  a  son  and  two  daughters.  The  son  died  unmarried ; 
80  that  the  succession  opened  to  her  daughters  or  their  descendants. 

Helen,  the  eldest  of  Janet's  daughters,  had  married  George  Leny.  The  eldest  son 
of  that  marriage  was  Andrew  Leny  Buchanan.  Henrietta,  the  second  daughter,  had 
married  George  Morrison,  and  had  a  son.  Captain  William  Morrison. 

Upon  the  succession  opening  to  heirs-female,  a  competition  arose  between  Andrew 
Leny  Buchanan  and  Captain  Morrison,  regarding  the  right  of  succession  to  the  estates 
of  Balfunning  and  Croy;  Captain  Morrison  contending,  that  the  parties  succeeded 
equally  as  heirs-portioners  of  Walter  Buchanan;  Andrew  Leny  [263]  Buchanan  con- 
tending, that,  as  eldest  heir-female  of  the  marriage  of  Archibald  Buchanan  the  first,  and 
Helen  Gallender,  he  was  entitled,  as  heir  of  provision  under  their  marriage-contract,  to 
take  the  estates  without  division. 

To  try  this  question,  Mr.  Leny  Buchanan  was  served  heir  of  provision  to  Archibald 
the  first,  in  terms  of  the  contract  of  marriage ;  and  he  having  executed  a  trust-assign- 
ment to  Mr.  Zuille  of  Oxhill,  that  gentleman  brought  an  action  against  Captain 
Morrison  and  Mr.  Leny  Buchanan,  to  compel  them  to  make  up  titles,  as  heirs-portioners 
of  Walter  Buchanan,  and  thereafter  to  convey  the  estate  to  him,  in  terms  of  the 
marriage-contract  of  Archibald  Buchanan  the  first. 

The  Lord  Ordinary  (May  14,  1811)  pronounced  the  following  interlocutor:  "Finds, 
that,  by  Archibald  Buchanan's  contract  of  marriage,  1st  September  1713,  the  estate  of 
Balfunning  and  Croy,  and  all  conquest  during  the  marriage,  were  provided  to  the  heirs- 
male  of  the  marriage ;  whom  failing,  to  the  other  heirs  therein  mentioned :  Finds,  that 
the  jus  erediti  arising  from  this  contract  became  exhausted  by  the  succession  of 
Archibald  the  second,  who  was  the  eldest  son  of  the  marriage,  and  heir  of  provision 
under  it,  and  who,  upon  his  father's  death,  made  up  complete  feudal  titles  to  the 
different  estates,  which  he  was  at  liberty  to  do,  either  as  heir  of  line  under  the  former 
investitures,  or  as  heir  of  provision  under  the  contract,  having  both  characters  in  him, 
and  being  under  no  limitations  in  favour  of  the  subsequent  heirs,  who  were  not  in 
obligaHoney  but  only  in  desUnatione,  failing  him :  Finds,  that,  although  the  destination 
in  fovour  of  those  other  heirs  was  alterable  at  pleasure  by  him,  and  afterwards  by  his 
nephew  and  successor  Walter,  who  made  up  similar  titles  by  special  service,  and  precept 
of  dare  constat^  under  the  investitures,  yet,  in  fact,  neither  of  them  made  any  alteration 
as  to  the  lands  of  Balfunning,  but  left  this  part  of  the  estate  to  devolve,  upon  the  death 
of  Walter,  in  terms  of  the  destination  already  mentioned :  Finds,  upon  the  principles  of 
the  cases  of  Smith  and  Bogle  against  Gray,  and  Durham  against  Durham,  that  the 
destination  contained  in  the  marriage-contract  has  neither  been  altered,  as  to  these  lands 
of  Balfunning,  by  the  form  of  expeding  the  titles,  nor  cut  off  by  prescription,  either 
positive  or  negative;  and,  therefore,  that  the  succession  in  these  lands  now  devolves 
upon  the  pursuer's  constituent,  Andrew  Leny  Buchanan,  as  the  eldest  heir-female 
descended  of  the  marriage :  Finds,  as  to  the  lands  of  Croy,  that  the  destination  con- 
tained in  the  contract  was  put  an  end  to  by  the  deeds  of  Walter,  the  last  heir,  who  had 
foil  power  over  the  estate,  and  by  the  new  investitures  made  up  in  his  person  to  these 
lands,  both  property  and  superiority,  with  the  reconsolidation  thereof  by  titles,  devised 
to  him,  and  his  heirs  and  assignees;  the  Lord  Ordinary  considering  it  to  be  of  no 
importance,  whether  these  new  titles  were  made  up  for  political  purposes  or  otherwise ; 
and,  therefore,  [254]  finds  that  the  lands  of  Croy  now  belong  to  the  pursuer's  con- 
atitnent,  and  to  the  defender.  Captain  Morrison,  equally,  as  heirs-portioners  of  line  to 
their  last  predecessor." 

Captain  Morrison  represented  against  this  interlocutor,  in  so  far  as  it  related  to  the 
lands  of  Balfunning,  and  Mr.  Zuille  against  that  part  of  it  which  regarded  the  lands  of 
Croy.  These  representations  were  refused ;  and  both  parties  petitioned  the  Court  upon 
the  points  on  which  they  were  respectively  dissatisfied  with  the  Lord  Ordinary's 
interlocutor. 

For  Mr.  Zuille  it  was  maintained,  with  regard  to  the  lands  of  Croy,  that,  as  Walter 
Buchanan  had  never  made  up  titles  under  the  marriage-contract,  but  merely  as  heir  of 
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the  investiture,  he  was  not  in  a  situation  to  discharge  the  obligation  under  the  contnct, 
and  had  no  title  in  him  which  could  enable  him  to  dispose  gratuitously  of  the  estate,  to 
the  disappointment  of  the  substitute  heirs  of  the  marriage.  2l8t  July  1738,  Edgar 
against  Maxwell  of  Barncleugh. — 30th  June  1752,  Smith  and  Bogle  against  Gray,  KUk 
p.  424. — 24th  November  1802,  Durham  against  Durham,  Morisan^  11,220. — 30th  June 
1753,  Hay  against  Lord  C.  Hay,  Morison,  14,369. — 16th  December  1806,  Snodgcass 
against  Buchanan,  Morison,  App.  I.  Service  of  Heirs,  No.  1. — Earl  of  Cassillis  ag»insi 
Cathcart's  Trustee,  16iih  November  1802,  Morwon^  14,447,  and  App.  I.  No.  2,  Service  of 
Heirs. 

It  was  answered,  that  the  authorities  quoted  in  the  petition  were  evidently  foreign 
to  its  purpose.  If  an  estate  be  directly  conveyed  to  a  party  in  a  deed  of  settlement, 
containing  procuratory  and  precept,  and  failing  him  to  certain  other  heirs,  it  may  not 
perhaps  be  defeated  by  the  mere  fact  of  passing  it  by  without  some  farther  operation ; 
but  in  the  present  case  there  existed  no  regular  title  under  which  the  next  heir  could 
complete  his  right.  Here  was  merely  an  obligation  in  a  marriage-contract,  which,  haviDg 
taken  effect,  was  at  an  end.  As  it  contained  no  prohibitory  clauses,  the  powers  d 
future  heirs  could  not  be  affected  by  it.  Having  made  up  proper  titles  to  the  lands, 
and  being  feudally  vested  in  them,  they  might  convey  them  as  they  pleased,  and  their 
deeds  must  be  effectual. — 12th  December  1811,  Harvoy  against  Craig  Buchanan.— 13lh 
December  1811,  MoUe  against  Riddell. 

The  Court,  by  their  interlocutor  3d  March  1812,  **  Refused  the  prayer  of  the 
petition,  and  adhered  to  the  Lord  Ordinary's  interlocutor  reclaimed  against.'' 

Captain  Morrison,  in  his  petition,  which  related  solely  to  Balf  unning,  and  in  a  hear- 
ing in  presence,  ordered  upon  that  branch  of  the  case,  argued. 

The  clause  in  the  marriage-contract  was  meant  only  to  apply  to  the  immediate  heiis- 
female  of  the  marriage  of  Archibald  Buchanan  [255]  the  first,  and  did  not  extend  to 
regulate  the  succession  amongst  the  more  remote  heirs-female,  to  whom  it  might  after- 
wards open. 

As  the  marriage-contract  contained  no  clause  for  infefting  the  heirs,  it  was  merely  of 
the  nature  of  a  personal  obligation ;  and  upon  the  principles  recognized  in  the  deciaios 
of  the  cases  of  Elshieshiells,  of  Craig  Buchanan,  and  in  the  action  between  the  preset 
parties  with  regard  to  Croy,  the  jtts  crediti  under  it  was  exhausted ;  for  had  it  beeo 
held  in  these  cases,  that  there  was  an  existing  jus  crediti^  thb  heir  in  possession,  against 
whom  it  existed,  could  not  have  been  allowed  to  defeat  it  gratuitoasly. 

The  admission  that  the  destination  might  have  been  gratuitously  altered  by  Archi- 
bald the  second,  or  by  Walter,  shews  that  the  obligation  in  the  marriage-contract  was 
fulfilled,  when  Archibald  the  second,  the  heir  of  the  marriage,  succeeded  to  the  estata 
There  is  therefore  no  jtbs  crediti  under  the  marriage-contract  in  the  pursuer,  upon  whieH 
he  can  found  his  action  to  have  the  estate  conveyed  to  him.  The  jus  crediti  upon  which 
he  founds  must  be  of  an  entirely  different  sorb.  He  must  contend  that  he  holds  i 
gratuitous  grant,  or  obligation  to  make  a  grant  of  the  estate,  and  that  the  petitioner  is 
bound,  as  heir  at  law  of  the  granter,  to  do  whatever  is  necessary  to  make  that  deed 
effectual  This,  upon  the  principle  that  he  holds  an  obligation  to  convey,  by  the  owner 
of  the  estate,  which  having  become  irrevocable  by  his  death,  is,  though  gratuitous,  bind- 
ing upon  his  heir.  But  as  every  destination  contained  in  a  deed  of  settlement  remaining 
latent  or  personal,  and  not  carried  into  effect,  is,  like  other  obligations,  liable  to  prescrip- 
tion, so  must  the  pursuer's  claim,  in  this  instance,  be  cut  down,  under  the  Acts  1469,  cap. 
29.-— U74,  cap.  75.— 1617,  cap.  12. 

He  submitted,  that  the  marriage-contract  in  question  fell  under  these  statutes,  and 
was  set  aside  by  the  negative  prescription,  as,  at  best,  it  could  only  be  considered  as  an 
obligation,  or  donation,  in  favour  of  the  pursuer,  which  the  heir  at  law  of  the  grantor 
was  bound  to  fulfil. — 1627,  Lindsays  against  Lord  Balgeny. — 1630,  27th  November, 
Lord  Lauder  against  Colmslie. — 1630,  23d  December,  Ogilvy  against  Lord  Ogilvy, 
Morisony  11,223. — 1637,  26th  July,  L.  Lawers  against  Dunbar.  It  has  been  alleged, 
that  prescription  could  not  run  till  the  death  of  Archibald  the  first ;  but  this  is  a  mis- 
taken view  of  the  case,  as  Mr.  Callender,  the  father  of  Mr  Buchanan,  might  have  taken 
document  upon  the  contract  of  marriage  to  which  he  was  a  party;  as  in  March  1684, 
Panton  against  Irvine. — 1714,  2d  July,  Home  against  Graham.  As  little  is  there  any 
weight  in  the  plea,  that  the  heirs-female  were  not  valenies  agere  till  1809,  as  the  statutes 
regarding  prescription  require  that  the  party  interested  in  an  obligation  shall  "tdte 
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documents  thereupon."  This  he  is  required  to  do,  merely  to  prevent  prescription. — 6th 
December  1771,  Porterfield  against  Porterfields,  Mortson,  10,698.  And  it  is  no  answer, 
that  the  party  against  whom  interruption  is  used,  may  deprive  the  party  using  it  from 
deriving  any  advantage  from  it. — 28th  January  1778,  Pollock  against  Porterfield,  Mori- 
«m,  10,702.  It  has  been  alleged,  [266]  that  to  give  rise  to  a  plea  of  negative  prescrip- 
tion, there  must  be  two  parties,  the  one  of  whom  gains  freedom  from  an  obligation, 
while  the  other  loses  the  right  of  making  it  effectual.  This  does  not  apply  to  Archibald 
Buchanan  the  first,  who,  from  the  date  of  the  contract  1713,  till  the  lapse  of  forty  years, 
held  the  estate  under  a  burden,  binding  upon  his  whole  property.  Besides,  it  is  a  mis- 
take to  say,  that  the  negative  prescription  will  not  run  where  the  obligation  to  be 
enforced  will  still  leave  the  proprietor  of  the  estate  the  power  of  altering  the  order  of 
succession ;  for  he  is  a  gainer  by  the  running  of  prescription,  as  it  saves  him  the  expence 
of  making  new  settlements,  and  relieves  his  family  from  the  hazard  of  mistakes  and 
questions  under  the  law  of  death-bed.  Farther,  it  would  have  been  the  interest  of 
Archibald  Buchanan's  single  daughter,  or  of  his  youngest  daughter,  that  prescription 
should  run,  and  Captain  Morrison's  mother  was,  de  facto,  deeply  interested  that  this 
should  take  place ;  and  she  being  an  heir  at  law,  her  interest  was  that  of  her  predecessor. 
— 3d  and  13th  February  1739,  Grays  against  the  Maltmen  of  Glasgow. 

The  pursuer  founds  upon  the  cases  of  Smith  and  Bogle  against  Gray,  30th  June  1 752, 
Mori&fm^  10,803;  and  Durham  against  Durham,  24th  November  1802,  Morieon,  11,220. 
Now  it  appears  to  the  petitioner,  that  these  two  decisions  rest  upon  erroneous  principles ; 
and  besides,  that  the  present  case  does  not  fall  under  them,  but  ought  to  be  determined 
by  a  different  principle. 

The  principle  upon  which  the  decision  in  the  case  of  Smith  and  Bogle  is  made  to 
rest  is  this,  that  where  a  man  has  two  titles  of  possession,  both  of  which  are  unlimited,  no 
prescription  can  run  upon  the  one  title  against  the  other,  as  he  is  held  to  possess  upon 
both.  The  decision  in  the  case  of  Smith  and  Bogle,  then,  proceeds  upon  this  misappre- 
hension, that  a  grant  to  a  man  and  his  heir-male,  whom  failing,  to  a  stranger,  is  as  bene* 
ficial  to  a  party,  as  a  grant  to  him  and  his  heirs  whatsoever,  provided  he  have  the  power 
to  alter  the  line  of  succession  while  in  liege  poustie.  But  this  is  by  no  means  the  case. 
A  man  may  be  ignorant  of  such  latent  deeds,  and  his  property,  upon  his  death,  may  be 
carried  from  his  daughters  to  an  entire  stranger,  claiming  under  some  old  deed,  long  for* 
gotten.  It  is  very  clear,  that  an  important  benefit  is  gained  by  cutting  off  such  a  latent 
deed  by  prescription.  There  is  therefore  a  strong  interest  in  the  heir  in  possession  upon 
which  prescription  may  run,  against  the  title  in  him  least  favourable  to  his  family. 

In  the  case  of  Durham,  it  seems  to  have  been  held,  that  the  last  heir  in  possession 
posseflsed  upon  apparency,  under  the  old  disposition  of  Hamilton  of  Boghead.  This  is 
certainly  a  perversion  of  feudal  principles,  as  the  fee  was  full ;  yet  this  title  of  apparency 
is  to  regulate  the  succession,  in  preference  to  all  the  successive  investitures. 

All  succession  is  held  to  proceed  from  the  will  of  the  ancestor,  expressed  or  pre- 
sumed.— Erakine,  b.  iii.  tit.  8,  s.  2.  A  person  in  possession  of  an  estate  in  apparency 
has  two  titles  in  him,  in  [257]  every  other  respect  equal,  but  in  this, — that^  by  taking 
up  the  one,  the  estate  descends  to  his  own  family,  and  by  the  other,  to  a  stranger,  he 
prefers  the  first  for  the  purpose  of  securing  the  estate  to  his  family,  yet,  according  to  the 
case  of  Durham,  and  Smith  and  Bc^le,  the  choice  he  has  made  is  not  to  be  held  an 
expression  of  his  intention  sufficient  to  regulate  his  succession.  This  is  evidently 
contrary  to  the  principles  of  law.  But,  supposing  the  decisions  in  these  case  to  have 
been  well-founded,  the  present  does  not  fall  under  them.  In  the  case  of  Durham,  the 
destination  was  introduced  into  the  investiture.  A  Crown  character,  upon  which 
infeftment  followed,  was  obtained  in  terms  of  it,  and  the  services  of  future  heirs  were 
taken  in  general  terms,  as  nearest  and  lawful  heirs  of  their  immediate  predecessors. 
There  is  therefore  room  to  say,  that  the  line  of  succession  had  received  the  sanction  of 
the  superior.  Here  there  was  no  alteration  of  the  original  investiture  to  heirs  whatso- 
ever. One  of  the  proprietors  bound  himself,  by  a  marriage-contract^  to  alter  the 
sacceasion ;  but  that  was  never  done.  The  destination  of  the  contract  never  received 
the  sanction  of  the  superior ;  it  never  entered  the  register  of  seisins ;  and,  like  every 
other  latent  and  persoiud  deed,  remained  exposed  to  the  effect  of  the  negative  prescrip- 
tion. There  is,  therefore,  a  clear  distinction  between  this  case  and  that  of  Durham. 
In  the  case  of  Smith  and  Bogle,  James  Carbaim  the  elder,  disponed  his  estate  to 
Ihomas,  &c.    In  this  case  Archibald  Buchanan  provides  and  secures  to  himself,  &c.     In 
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the  one  we  have  the  proper  term  for  conveying  landed  property,  and  in  the  other  we 
have  words  merely  of  a  testamentary  nature,  or  at  most,  only  obligatoiy  upon  the 
grantor,  and  not  such  as  convey  a  direct  right  to  heritage.  Hence,  though  it  should  be 
held  that  a  direct  conveyance  or  disposition  of  property  is  not  liable  to  undergo  the 
negative  prescription,  it  by  no  means  follows  that  this  marriage-contract  is  not,  as  it 
creates  no  feudal  title,  but  merely  a  personal  obligation,  falling  under  the  negative 
prescription,  as  in  Porterfield  against  Porterfield. 

Farther,  this  contract  being  expressed  in  words  testamentary,  created  no  obligation 
but  in  favour  of  the  heir  of  the  marriage.  As  an  expression  of  will,  in  an  onerous 
contract,  it  created  an  obligation  in  favour  of  the  person  having  the  jits  crediii  under  the 
contract;  but,  independent  of  prescription,  it  created  no  right  in  favour  of  the 
substitutes. — 10th  December  1793,  Mercer  against  Ogilvy,  Morison,  3336. 

It  was  anstoered, — 

A  destination  by  marriage-contract,  settling  a  land  estate  upon  the  heirs  of  the 
marriage,  in  a  certain  order,  imports  an  onerous  settlement  of  the  estate,  which  the 
grantor  cannot  disappoint  gratuitously,  and  which  gives  Ajtis  crediti  to  each  of  the  hein 
of  the  marriage  successively,  against  the  party  contracting  and  his  heirs ;  but  which  in 
no  respect  restrains  the  power  of  the  heir  of  the  [258]  marriage  succeeding  to,  sod 
enjoying  the  estate,  and  gives  no  jus  crediti  to  one  heir  of  the  marriage  against  another. 
—Ersk.  b.  iii.  tit.  8,  s.  38,  31,  41. 

All  the  heirs  of  the  marriage  have  successively,  by  the  marriage-contract,  a  ji» 
crediti  against  the  contracting  party,  and  his  heirs-general ;  but  this  right  can  only  vest 
in  one  heir  at  a  time ;  it  is  to  the  immediate  heir  of  the  marriage  only  that  it  belongs ; 
he  is  the  only  creditor.  If  he  make  up  titles  upon  the  marriage-contract,  he  exercises 
his  right  as  heir  of  provision  directly.  If,  being  at  the  same  time  heir  of  the  investitaie 
also,  he  contents  himself  with  making  up  titles  as  heir  of  the  investiture,  he  is  still  not 
the  less  the  heir  of  the  marriage,  and  the  only  person  in  whom  theyti^  crediti  under  ihe 
marriage-contract  is  vested  at  that  time.  There  is  no  jvs  crediti  against  him  in  any 
substitute  heir ;  he  may  dispose  of  the  estate  as  he  pleases ;  he  may  give  it  awaj 
gratuitously.  It  is,  therefore,  evident,  that  none  of  the  substitute-heirs  have  any  right 
whatever  of  action  against  the  heir  in  possession.  But  a  destination  by  a  marriage- 
contract^  settling  a  land  estate  upon  the  heirs  of  the  marriage,  in  a  certain  order, 
although  never  brought  into  the  investiture,  but  remaining  a  personal  deed,  is  an 
effectual  destination  to  carry  the  estate  to  the  heirs  thereby  called,  and  such  a  destioa- 
tion  is  effectual  to  carry  the  estate,  not  only  to  the  first  heir  of  the  marriage,  but  to  all 
the  heirs  in  their  order,  as  long  as  it  remains  unaltered,  and  it  is  no  alteration  of  the 
destination,  that  the  heir  makes  up  titles  under  the  standing  investiture  of  the  estate^ 
and  takes  no  farther  steps,  either  for  completing  a  title  as  heir  of  provision  imder  the 
personal  deed,  or  for  altering  the  destination  contained  in  that  deed.  Such  an  alteration 
cannot  take  place  by  implication  rehus  et  factis^  as  the  defender  contends,  nor  is  there 
any  countenance  given  to  such  an  idea  by  the  decision  in  the  case  of  Croy,  nor  in  that 
of  MoUe  against  Eiddell,  on  which  he  founded.  A  man  cannot  be  held  to  alter  the 
destination,  because  he  takes  the  very  step,  which,  of  necessity,  would  be  the  first,  if  he 
meant  to  make  up  titles  under  the  destination.  When  the  heir  in  the  fee,  or  in  tiie 
right  of  the  fee,  becomes  personally  obliged  to  a  destination,  this  is  an  obligation  upon 
all  the  succeeding  heirs  of  the  investiture.  When  the  next  heir  succeeds  as  heir  of  the 
investiture,  he  merely  receives  it  as  it  stood  before,  qualified  and  affected  by  tiie 
personal  deed  ]  the  renewed  investiture  can  be  no  better  than  the  old.  A  mere  renewal 
of  the  investiture,  by  precept  of  clare^  or  service  and  retour,  is  entirely  different  from  a 
resignation  for  new  infef tment  to  a  different  series  of  heirs,  which  last  is  a  direct  settle- 
ment of  the  estate,  and  alters  every  previous  destination,  whether  real  or  personal,  if  not 
fenced  with  prohibitions.  This  is  the  case  of  Croy,  and  of  Riddell,  which  corresponds 
with  the  principle  in  the  cases  of  Elshieshiels,  and  Craig  Buchanan.  The  very 
existence  of  such  cases  necessarily  supposes,  that  unless  such  a  deed  had  been  executed 
after  making  up  titles,  the  destination  of  the  contract  would  have  remained  effectual. 
Such,  accordingly,  was  the  [269]  judgment  in  the  case  of  Snodgrass  against  Buchanan, 
7th  March  1808.  To  the  same  effect  are  the  decisions  in  the  cases  of  Smith  and  Bogle 
against  Gray,  and  the  Cassillis  case. 

An  heir,  who  is  both  heir  of  the  investiture  and  heir  of  a  marriage-contract^  may 
Qiake  up  titles  in  either  character;  and  when  such  titles  are  made  up  upon  the 
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inToetittire,  if  the  title  given  by  the  marriage-contract  is  unlimited,  the  heir  has  full 
power  to  alter  the  destination  of  the  contract,  remaining  personal,  and  to  dispose  of  the 
estate  at  pleasure,  without  the  necessity  of  making  up  any  title  specially  as  heir  of 
provision.  Where  a  man  has  two  titles  in  his  person,  both  of  which  are  unlimited,  and 
is  feudally  invested  upon  one  title,  he  possesses  upon  both ;  for  it  is  clear,  when 
prescription  is  out  of  the  question,  that  unless  he  is  held  to  possess  upon  the  personal 
title  as  well  as  upon  the  investiture, — unless  he  has  sufficiently  taken  up,  or  consolidated 
in  his  person,  the  right  as  heir  of  the  regulating  destination,  he  never  could  be  held  to 
have  power  to  alter  that  destination.  This  appears  from  the  difference  which  takes 
place,  where,  by  the  marriage-contract,  the  fee  is  limited;  in  such  a  case  the  heir 
cannot  destroy  such  destination  by  passing  by  the  personal  right,  and  making  up  his 
titles  under  the  investiture,  and  then  disponing  to  a  different  series  of  heirs,  because, 
where  both  rights  are  not  unlimited,  he  cannot  be  held  to  possess  upon  two  contradictory 
titles  at  the  same  time.  It  was  this  principle  that  ruled  the  decision  in  the  case  of 
Elshieshiels ;  KUkerran,  No.  1,  Consolidatum :  and  which  was  followed  out  in  the  case 
of  Craig  Buchanan,  December  12,  1811.  But  the  case  is  very  different,  and  the  same 
principle  does  not  apply  where  one  of  the  titles  is  limited.  When  a  man  is  in  posses- 
sion of  an  estate  to  which  he  has  right  by  two  titles,  both  unlimited  in  his  person,  he 
must  be  held,  in  law,  to  possess  by  both  titles ;  and  in  whatever  form  his  titles  are 
completed,  no  prescription  can  run  upon  the  one  title  against  the  other ;  but  where  he 
is  in  possession  of  an  estate  to  which  he  has  right  by  two  titles,  the  one  of  which  is 
limited  and  the  other  unlimited,  and  makes  up  his  title  upon  the  urUimited  title,  he  may 
mn  prescription  so  as  to  free  himself  from  the  obligations  of  the  limited  title.  This 
doctrine  follows  as  a  consequence  from  the  principle  laid  down  in  the  decisions.  Smith 
and  Bogle  against  Gray,  June  30th  1752,  Kilkerran,  and  Durham  against  Durham ;  and 
is  farther  recognized  in  the  case  of  MoUe  against  Riddell. 

Where  both  titles  are  unlimited,  there  is  no  jus  crediti  existing  in  any  party,  to  give 
him  a  right  to  take  document ;  but  where  one  of  the  titles  contains  restrictions  in  favour 
of  substitutes,  no  possession  upon  the  unlimited  title,  unless  it  extends  to  the  years  of 
prescription,  will  enable  the  party  to  defeat  these  restrictions,  as  any  attempt  to  do  so 
may  be  prevented  by  any  substitute.  For  this  very  reason  it  must  be  a  case  to  which 
prescription  will  apply.  The  possession  in  such  a  case,  by  the  unlimited  title,  is  a  con- 
travention of  the  rights  of  others,  and  therefore,  a  possession  which  they  are  in  tttulo, 
and  which  they  are  called  upon  to  challenge.  It  is  on  this  account  that  the  obligation 
and  the  restrictions  [260]  which  constitute  it,  are  subject  to  the  currency  of  prescrip- 
tion, and  may  at  last  be  done  away  by  it ;  and  hence  it  is,  that  the  fetters  of  an  entail 
may  be  worked  off  by  prescription,  positive  and  negative. — Mackerston ;  Kirkness ; 
Aytoun  against  Monypenny ;  Douglas ;  DalhouBie  against  Maule ;  Gordon  against 
Gordon,  October  21,  1784;  and  Auchindachy,  Slst  January  1792. 

In  all  these  cases  there  was  a  clear  right  in  the  substitutes  to  enforce  the  provisions 
in  the  entail  against  the  heir  in  possession,  and  he,  on  the  other  hand,  had  a  direct 
interest  to  get  quit  of  the  fetters  of  the  entail.  But  even  entails  remaining  personal,  do 
not  suffer  prescription  merely  by  the  lapse  of  time,  unless  there  be  some  positive  act 
done,  or  some  title  established,  inconsistence  with  them. — 21st  June  1808,  Welsh 
Maxwell. — 21st  May  and  10th  December  1801,  Lumsdaine  against  Balfour.  This  is 
just  the  opposite  of  the  cases  of  Elshieshiels  and  Craig  Buchanan.  One  and  all  of  these 
cases  depend  upon  some  branch  or  ingredient  of  the  principle  laid  down  in  the  case  of 
Smith  and  Bogle ;  and  upon  accurate  examination  it  will  appear,  that  the  decision  in 
the  case  of  Porterfield  is  also  in  conformity  to  the  judgments  in  these  cases.  In  that 
case,  there  was  at  all  times,  from  the  date  of  the  obligation  during  the  currency  of  the 
forty  years,  a  separate  debtor  and  creditor,  which  alone  is  sufficient  to  reconcile  that 
case  with  the  principles  here  maintained.  In  the  present  case,  there  were  no  termini 
liahUes  for  prescription,  because,  until  the  death  of  Walter  Buchanan  in  1809,  the 
estate  was  possessed  by  the  heirs  of  the  marriage.  There  was  no  jus  crediti  in  the  sub- 
stitute heirs,  which  could  be  the  subject  of  document  or  action,  and  as  Archibald  the 
second,  as  well  as  Walter,  possessed  successively  upon  both  titles,  the  title  of  the 
investiture,  and  the  title  of  the  marriage-contract,  no  document  or  action  could  be 
necessary  for  preserving  the  destination  of  the  marriage-contract. 

In  this  question  of  prescription,  there  is  no  difference  between  the  effect  of  a  destina- 
tion contained  in  a  marriage-contract,  by  which  the  estate  is  provided  and  secured  to  a 
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certain  series  of  heirs,  and  a  destination  settled  by  a  personal  disposition,  whether  in  a 
marriage-contract,  or  in  any  other  form  of  titles.  There  is  nothing  gained  by  saying, 
that  the  destination  created  no  more  than  a  personal  obligation  upon  the  heirs  in  the 
fee.  It  would  have  been  exactly  the  same  had  the  estate  been  disponed  without  pio- 
curatory  and  precept.  Provide  and  dispone  are  used  as  synoDymous  terms.  Prescription 
could  run  in  neither  case,  so  long  as  there  was  no  jus  credtti  in  any  substitute^  whieb  be 
could  enforce  against  the  heir  in  possession. 

At  advising  the  case,  the  Judges  delivered  the  following  opinions : 

Lord  Hermand, — I  am  of  opinion  that  the  interlocutor  is  right.  I  cannot  see  any 
collision  between  that  part  of  it  which  relates  to  the  case  of  Croy,  and  that  part  whi^ 
relates  to  Balf unning.  In  [261]  the  case  of  Croy  there  was  a  new  infef  tment^  and  there 
was  room  for  an  action  at  the  instance  of  the  next  heir,  to  have  the  titles  made  op 
under  the  marriage-contract,  and  if  there  were  grounds  for  an  action,  then  there  was 
room  for  prescription.  In  the  case  of  Balf  unning,  no  new  investiture  was  taken.  The 
entry  of  Archibald  the  second,  was  by  precept  of  dare  constat^  which  confirms  and  does 
not  alter  the  destination.  Neither  Archibald  the  second,  nor  Walter,  altered  the 
destination ;  and,  down  to  the  day  of  Walter's  death,  the  marriage-contract  remained  in 
force,  unless  it  can  be  shewn  that  it  was  cut  down  by  the  negative  prescription. 

Now,  it  seems  to  me,  that  there  are  no  termini  habiles  for  prescription.  Your  Lord- 
ships know,  that  where  there  are  two  rights  in  the  same  person,  one  limited  and  the 
other  imlimited,  the  limitations  may  be  purged  by  prescription  of  an  unlimited  title,  the 
possession  being  supposed  to  have  been  held  upon  that  which  is  unlimited.  But  where  ail 
the  rights  are  unlimited,  prescription  cannot  run.  Suppose  a  man  has  right  to  different 
adjudications,  and  possesses  upon  all  of  them,  no  man  can  run  prescription  against  himseli, 
and  no  other  person  has  any  interest  to  bring  an  action.  It  is  impossible  prescription 
can  run,  unless  where  there  is  a  separate  debtor  and  creditor.  Archibald  the  second 
was  himself  both  debtor  and  creditor,  and  Walter  was  in  the  same  situation. 

It  is  said  that  the  plea  of  non  valens  agere  was  overruled  in  the  case  of  Porterfield, 
but  in  that  case  there  were  grounds  for  an  action.  It  is  admitted  by  the  defender,  that 
the  cases  of  Bogle  and  of  Durham  are  good  law,  and  how  is  he  to  get  quit  of  them!  In 
the  case  of  Durham,  one  of  the  titles  was  apparency.  Now  the  words  here  are  "  pro- 
vide and  secure,"  and  do  not  these  afford  as  good  a  title  as  apparency  1  Neither  of  them, 
it  is  true,  are  titles  of  themselves,  but  both  may  be  made  so.  It  was  upon  no  such 
specialties  that  these  cases  were  determined,  but  upon  the  ground  that  there  must  he  a 
debtor  and  a  creditor,  distinct  from  each  other,  before  prescription  can  run. 

Lord  Armadale. — I  see  here,  that  Archibald  Buchanan  the  second,  as  heir  of  his 
father,  obtained  a  precept  of  dare  constat  in  favour  of  himself  and  his  heirs,  and  upon 
thac  he  was  inf eft ;  and  Walter  Buchanan  made  up  his  titles  as  heir  to  his  uncle  in  the 
same  manner.  Upon  the  marriage-contract  there  was  an  infeftment  in  favour  of  the 
wife,  for  security  of  her  liferent  provisions,  but  as  to  the  heirs  it  remained  merely  a 
personal  obligation ;  there  was  no  procuratory  or  precept  in  their  favour,  but  merely  a 
personal  conveyance,  which  is  quite  different  from  a  disposition.  This  contract  did  not 
enable  the  heirs  to  possess  or  to  be  infeft ;  it  was  merely  personal,  and  some  other  steps 
must  have  been  taken  in  order  to  afford  a  real  right  under  it.  In  this  it  differs  from 
the  case  of  Smith  and  Bogle.  The  words  are  "  provide  and  secure,"  which  constitute  a 
contract  liable  to  prescription.     I  am  therefore  for  altering  the  interlocutor. 

[262]  Lord  Grilliee, — ^This  is  a  case  of  great  importance.  I  wish  it  were  open  to  us 
to  decide  upon  general  principles ;  but  the  case  is  not  open ;  for  it  appears  to  me  thac 
the  principle  on  which  we  must  decide  it,  is  settled  by  the  cases  of  Durham,  and  Smith 
and  Bogle.  What  then  is  fixed  in  those  cases  ?  Let  us  confine  our  attention  to  the 
case  of  Bogle,  as  the  one  of  those  cases  is  just  a  corollary  of  the  other. 

It  is  fixed,  that  a  personal  disposition  which  never  enters  the  investitures,  must  con- 
tinue for  ever  to  regulate  the  succession,  unless  it  be  altered. 

The  principle  of  this  decision  is,  that  one  having  two  unlimited  rights  in  his  person, 
possesses  upon  both,  and  there  is  no  room  for  prescription.  This  principle  is  in  itself 
correct^  and  was  rightly  applied  in  the  the  case  of  Elshieshiels ;  but  I  consider  the 
consequences  drawn  from  it  in  the  case  of  Smith  and  Bogle,  as  very  strange  and  parar 
doxical.  It  was  admitted  in  that  case,  that  if  there  had  been  an  entail,  prescription 
would  have  run  against  it,  so  that  what  was  intended  to  be  firm  and  durable,  would 
have  been  swept  away,  while  a  simple  destination,  not  intended  to  be  durable,  lasts  for 
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ever,  and,  though  latent  and  unknown,  regulates  the  succession.  I  apprehend  this  may 
be  of  fatal  consequence  to  the  law  in  many  instances.  I  wish,  therefore,  the  case  of 
Bogle  had  been  differently  argued,  and  differently  decided.  I  think  it  ought  to  have 
been  held,  that  a  man  intended  his  estate  to  go  according  to  the  investiture  which  he 
took  up,  and  that,  by  making  up  titles  under  any  particular  investiture,  he  changed  the 
destination  of  all  others.  Thus,  if  a  man  has  two  titles  to  an  estate,  the  one  under  a 
disposition,  and  the  other  under  the  ancient  investiture,  if  he  takes  under  the  disposi- 
tion, I  would  have  held  that  he  meant  the  estate  should  go  to  the  heirs  under  the 
disposition,  to  the  exclusion  of  those  under  the  investiture,  and  would  have  considered 
the  mode  of  making  up  his  titles,  as  equivalent  to  a  declaration  of  the  maker,  that  the 
estates  should  descend  accordingly.  If  a  man  has  two  titles  in  him,  I  agree  in  the 
opinion  that  he  must  be  held  to  possess  upon  both ;  but  his  presumed  will  is,  that  the 
succession  should  be  regulated  by  the  title  which  he  prefers,  and  on  which  he  takes 
infeftment.  But  all  this  is  settled,  and  the  reverse  found  to  be  law,  by  the  cases 
already  alluded  to ;  and  the  question  comes  to  be,  Is  there  such  a  distinction  between 
this  case  and  the  case  of  Smith  and  Bogle,  as  to  take  it  out  of  the  rule  established  in 
that  case  ?  In  the  judgment  which  we  are  now  to  pronounce,  we  must  give  full  and 
fair  effect  to  that  decision,  be  its  principle  good  or  bad. 

What  is  the  distinction  attempted  to  be  made?  Mr.  Solicitor-General  says,  that 
the  words  **  provide  and  secure, '^  are  not  technical ;  that  they  do  not  amount  to  a  con- 
veyance ;  that  there  is  no  precept  nor  procuratory ;  and  he  admits  that  a  disposition 
with  procuratory  and  precept  would  be  good.  But  would  a  direct  disposition  be  good 
without  procuratory  and  precept?  If  it  would,  I  cannot  see  any  difference  betwixt  that 
case  and  this. 

[263]  It  is  true,  the  words  here  are  "  provide  and  secure ; "  but  I  cannot  think  there 
is  any  distinction  between  these  words,  "  and  dispone  and  convey."  Dallas  uses  them 
just  as  he  would  '*  give,  grant,  and  dispone,''  in  a  disposition ;  and  he  joins  a  precept 
with  them.  It  is  said,  that  these  words  are  not  a  title  of  possession  ;  but  I  apprehend 
this  is  not  fixing  a  proper  meaning  to  the  words,  "  title  of  possession.''  Strictly  they 
can  only  be  applied  to  a  title  by  infeftment.  In  the  case  of  Durham,  the  heir  was  in 
possession  upon  apparency ;  but  this  is  not  strictly  a  title  of  possession,  for  if  any  one 
had  had  a  disposition  from  his  ancestor,  the  heir  would  not  have  got  possession. 
Neither  is  a  disposition,  with  precept,  a  title  in  this  sense,  till  infeftment  is  taken,  nor 
are  the  words  *'  provide  and  secure ; "  but  a  disposition,  with  or  without  precept  or 
procuratory  or  an  obligation  to  dispone,  or  the  words  "  provide  and  secure,"  all  consti- 
tute a  title  to  maintain  possession,  if  it  has  once  been  obtained.  A  minute  of  sale  is  a 
good  title  to  maintain  possession.  Though  then  these  words  be  not  a  title  to  obtain 
possession,  they  afford  a  good  one  to  maintain  it ;  and  I  apprehend  the  decisions  in  the 
cases  of  Durham,  and  Smith  and  Bogle,  go  far  to  decide  this  case  ;  for  Archibald  first 
and  second,  and  Walter,  though  in  possession  upon  their  infeftment,  also  possessed  upon 
the  personal  title  in  them,  and  they  were  entitled  to  retain  that  possession. 

It  is  very  difftcult  to  distinguish  the  deed  here,  from  an  obligation  to  dispone.  But 
it  is  said,  if  it  is  an  obligation,  then  it  has  prescribed. 

The  pursuer  seemed  to  admits  that,  during  the  life  of  Archibald  the  first,  prescrip- 
tion did  run  from  the  majority  of  Archibald  the  second,  till  Archibald  the  first's  death ; 
but  then  he  says  it  did  not  run  during  the  life  of  Archibald  the  second,  because  he  was 
both  debtor  and  creditor.  I  suspect,  if  it  ran  in  the  one  case  it  must  have  run  in  the 
other,  as  they  were  both  in  the  double  situation  of  debtor  and  creditor ;  for  it  is  to  be 
observed,  that  Archibald  the  first  was  himself  a  creditor  under  the  obligation  in  his 
marrii^e-contract,  and  therefore,  according  to  the  pursuer's  argument,  it  could  not  pre- 
scribe, even  during  his  possession.  But,  I  apprehend,  this  is  of  no  practical  conse- 
quence ;  as  it  seems  to  me  that  the  reason  why  prescription  could  not  run  was,  that  the 
obligation  was  not  such  as  the  law  would  enforce,  being  merely  a  simple  destination. 

When  Archibald  the  second  succeeded,  I  consider  that  the  obligation,  as  giving  any 
ground  for  an  action  at  the  heir's  instance,  entirely  ceased.  The  marriage-contract  was 
exhausted;  there  were  no  termini  Jiabiles  for  prescription;  there  was  a  bare  spes 
auceessioniSf  there  being  only  an  obligation  to  dispone ;  and,  the  debtor  and  creditor 
being  the  same  person,  there  was  but  a  simple  destination,  which  must  come  under  the 
ease  of  Bogle,  unless  some  heir,  different  from  the  heir  in  the  destination,  were  in 
poeaession,  in  whose  favour  prescription  might  run.    A  destination  may  be  [2641  made 
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either  by  a  diepoeition  or  by  a  provision  ;  and  as  long  as  the  heir  UDder  that  destlnatioin 
remains  in  posseesion,  it  must  continue  in  force,  though  he  should  also  poesess  upon 
another  title. 

With  regard  to  the  case  of  Porterfield,  the  obligation  there  was  merely  to  execute  a 
deed  of  entail,  and  I  once  thought  it  suiBcient  to  determine  the  present  case.  Tour 
Lordships  will  observe,  that  the  son  of  the  grantor  altered  that  deed ;  and  the  question 
was,  Whether  it  was  unilateral,  and  could  be  altered  7  The  pursuer  had  two  pleas  to 
maintain ;  first,  that  the  obligation  was  a  binding  obligation ;  second,  that  the  party  bad 
no  right  to  alter,  and  that  the  obligation  was  not  prescribed.  The  Court  gave  effect  to 
both  of  the  defences ;  which  were,  first,  that  it  was  alterable ;  and,  second,  that  it  had 
been  altered.  All  the  points  were  settled  by  the  first  finding,  that  the  deed  was  alter- 
able ;  but  the  Court  said,  esto  that  it  was  not  alterable,  it  is  prescribed.  By  finding 
that  it  was  prescribed,  the  Court  virtually  found  that  it  had  been  binding.  Now,  there 
could  be  no  doubt,  that,  if  the  obligation  was  a  binding  one,  Porterfield  could  have 
brought  his  action  next  day ;  therefore  I  apprehend  there  is  this  difference  between  the 
case  of  Porterfield  and  the  present,  that  there,  there  was  an  actionable  obligation ;  here 
there  was  none. 

Lord  Sticcoth, — My  opinion  is  in  favour  of  the  interlocutors  pronounced  by  me  m 
Ordinary.  I  cannot  see  any  solid  grounds  for  distinguishing  this  case  from  the  casoB  of 
Smith  and  Bogle. 

The  heirs  who  have  possessed  the  estate  of  Balfunning  have  all  along  had  two 
characters  in  them ;  they  have  been  heirs  of  line  under  the  ancient  investitures,  and 
also  heirs  of  provision  under  the  contract  of  marriage,  which  contains  a  destination,  but 
no  entail  Archibald  the  second  made  up  his  titles  by  precept  of  dare  coiwf o^,  aad 
Walter  made  up  his  in  the  same  way.  Neither  of  these  parties  made  any  alteration  in 
the  destination  in  the  marriage-contract,  which,  therefore,  remained  ^e  regolatiiig 
investiture,  unless  it  was  altered,  or  the  contract  cut  off,  by  prescription.  Has,  theo, 
the  destination  been  altered  by  the  mode  in  which  Archibald  and  Walter  made  up 
titles  1  It  appears  to  me  perfectly  clear,  that  these  two  heirs,  having  made  up  their 
titles  by  precept  of  dare  constat,  cannot  operate  any  alteration.  Neither  a  service 
nor  a  precept  of  dare,  is  a  habile  mode  of  altering  the  settlements  of  an  estate.  Neither 
of  them  constitute  a  new  investiture,  but  only  connect  the  heir  with  his  predeceeeor. 
Nor  can  it  be  of  any  consequence  that  Walter  altered  the  destination  as  to  the  lands 
of  Croy. 

The  only  question  that  can  admit  of  any  doubt  is,  Whether  the  contract,  or  the 
destination  under  the  contract,  be  cut  off  by  the  negative  prescription  1  When  a  pemm 
holds  an  estate  under  two  rights,  both  unlimited,  it  is  clear  law  that  he  is  held  to  possees 
under  both,  although  he  may  only  have  made  up  his  titles  under  one  of  them,  and  tlM 
other  is  merely  a  personal  right,  which  may  [265]  have  remained  latent  This  wis 
settled  by  the  cases  of  Bogle  and  Durham ;  as  also,  that  where  the  possession  is  upcxi 
two  such  titles,  prescription  cannot  be  pleaded  against  one  of  them.  Indeed,  this 
seemed  to  be  almost  admitted  in  the  course  of  the  argument,  in  the  present  case,  to  be 
law,  wherever  it  is  clear  that  there  are  two  titles  of  possession.  But  an  attempt  has 
been  made  to  distinguish  the  above  cases  from  the  present,  by  maintaining  that  the 
contract  of  marriage  was  not  a  title  of  possession,  but  something  short  of  such ;  and  if 
there  is  any  difficidty  in  the  case,  it  lies  here. 

The  distinction  taken  is,  that  the  contract  of  marriage  is  not  a  proper  title  of  poBsee- 
sion,  as  the  words  are  said  to  amount  only  to  an  obligation  to  grant  such  a  title,  and 
that  this  obligation  should  have  been  followed  up  within  forty  years. 

The  words  are,  *'  provides  and  secures,"  which  appear  to  me  perfectly  appropriate  to 
convey  the  estate  to  the  heirs  of  the  marriage,  and  this  not  only  from  the  authority  of 
Dallas,  but  from  their  being  often  used  in  marriage-settlements ;  from  whence  I  infer, 
that  these  words  are  as  good  in  a  marriage-contract  as  "  dispone  and  convey."  It  is 
very  true,  thai  there  is  no  procuratory  and  precept  in  this  contract,  and  therefore,  it 
only  confers  a  personal  right ;  but  that  is  of  no  consequence.  Suppose  it  had  been  t 
disposition  without  procuratory  and  precept,  I  do  not  see  that  the  case  would  have  been 
different  from  the  present.  A  disposition  will  prescribe  as  well  as  a  contract  of 
marriage,  if  there  be  termini  Tiabiles  for  prescription ;  so  that  the  question  is,  Whether 
there  be  tei'mini  habiles  or  not  ?  Your  Lordships  will  keep  in  view,  that  the  heir  of  the 
marriage  was  under  no  limitation  in  favour  of  the  subsequent  heirs,  who  were  not  in 
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ohligaiicne^  but  only  io  desHnattone,  This  being  the  nature  of  their  right,  how  can 
preecription  apply)  It  ncae  well  pleaded,  that,  to  give  room  from  prescription,  there 
must  always  be  a  separate  debtor  and  creditor ;  now,  here  Archibald  and  Walter  were 
both  debtor  and  creditor  in  the  obligation. 

It  is  said,  that  it  was  the  business  of  the  subsequent  heirs  of  provision  to  have 
brought  their  action,  to  oblige  Archibald  and  Walter  to  make  up  titles  under  the 
marriage-contract ;  but  how  could  they  bring  such  an  action?  They  were  merely  in 
destinatione,  not  in  obligatione,  and  had  no  right  to  do  so.  Had  they  brought  such  an 
action  against  Archibald  or  Walter,  they  would  have  answered,  you  have  no  interest  to 
do  80 ;  for,  though  we  do  make  up  titles  under  the  contract,  we  can  alter  the  destination 
next  day,  and  thereby  cut  you  out  from  the  succession. 

The  case  of  Porterfield  appears  to  mo  in  the  same  light  as  it  did  to  Lord  Gillies. 
In  that  case,  the  obligation  to  execute  an  entail  was  merely  gratuitous^  which  makes  it 
very  different  from  the  present.  The  Court  there  found,  that  the  bond  of  tailzie  was 
not  onerous,  and,  therefore,  that  it  was  alterable,  and  was  altered  accordingly ;  and  that 
was  of  itself  sufficient.  It  is  true,  there  was  also  a  finding  on  the  negative  prescription ; 
but  that  was  not  necessary  to  the  decision  of  the  cause. 

[266]  Lord  President. — I  am  of  opinion  that  the  contract  of  marriage  is  prescribed ; 
and,  as  my  opinion  differs  from  that  of  the  majority  of  your  Lordships,  I  feel  it  necess- 
sary  to  explain  the  grounds  upon  which  it  rests.  I  shall,  in  the  first  place,  examine  the 
two  decisions  in  the  cases  of  Smith  and  Bogle,  and  Durham,  to  see  upon  what  ground 
they  rest^  and  to  discover  whether  the  principles  there  established  are  such  as  will  bear 
themselves  out,  or  such  as  should  stop  here,  and  ought  not  to  be  extended  to  cases  not 
falling  precisely  under  those  to  which  I  have  now  alluded.  I  agree  with  Lord  Gillies, 
that  the  decision  is  very  questionable,  in  point  of  expediency,  both  in  this  case  and 
that  of  Durham,  where  a  latent  deed  carries  off  the  estate  from  the  heir  of  the 
investiture. 

In  the  first  place,  then,  let  us  consider,  can  there  be  any  thing  in  feudal  principle  to 
support  the  principle  laid  down  in  those  cases  ?  What  would  our  predecessors  have 
said,  had  they  been  told,  that  a  person  who,  with  his  ancestors,  had  been  infeft 
for  500  years,  should  still  be  held  only  to  have  been  in  apparency?  and  that  al* 
though  (being  a  superior)  all  the  dues  of  the  vassel  had  been  paid  to  him,  yet^ 
during  all  that  period,  the  fee  was  not  full  ?  It  is  true,  if  you  set  aside  the  investi- 
ture, then  I  may  possess  upon  apparency,  or  another  title ;  but  how,  when  in  possession 
upon  infeftment  all  that  time,  I  am  still  to  be  held  in  apparency,  or  how  the  lands  can, 
at  the  same  time,  be  held  to  be  both  in  entry  and  in  non-entry,  I  cannot  understand. 

But,  in  the  next  place,  let  us  inquire,  how  does  the  case  stand  on  the  positive  pre- 
scription, established  by  the  Act  1617  ? 

The  positive  prescription  secures  the  lands  to  those  who  themselves,  with  their 
ancestors,  have  possessed  upon  a  seisin  or  seisins  for  40  years ;  but|  in  Durham's  case, 
the  lands  were  so  possessed  for  80  years,  and  yet  the  Court  adjudged  them  to  one 
claiming  upon  a  personal  deed.  It  is  true,  you  do  not  in  this  way  take  the  estate  from 
the  person  actually  in  possession  upon  infeftment ;  but  I  do  not  know  why  you  should 
not ;  for  the  moment  his  heir  under  that  same  seisin  comes  to  possess,  you  take  it  from 
him  by  a  latent  personal  deed.  Now,  is  this  a  principle  you  will  extend  to  any  case 
not  coming  in  terminis  of  those  already  decided  ?  And  is  there,  or  is  there  not,  a  solid 
distinction  between  the  cases  of  Smith  and  Bogle,  and  Durham,  and  the  present  ? 

I  think  there  is.  Archibald  the  first's  title  was  not  changed  by  the  marriage-con- 
tract ;  it  gave  him  no  title ;  it  was  a  burden  upon  his  title,  and  a  heavy  one  that  he 
imposed  upon  himself,  or  which  the  friends  of  the  lady  imposed  on  him.  Therefore, 
his  title  was  the  old  investiture,  under  the  burden  of  this  obligation.  But  obligations 
of  all  kinds  prescribe ;  the  words  "  secure  and  provide  "  may  be  very  effective  words, 
but  they  merely  constitute  an  obligation,  which  must  be  liable  to  prescription.  Lord 
Gillies  made  a  very  accurate  observation,  that  the  case  of  Durham  gave  higher  effect  to 
a  simple  destination  than  to  an  entail ;  and  here  you  will  give  to  a  spes  successionis 
what  you  deny  to  a  jtbs  erediti  f 

[2MS7]  In  Durham's  case,  and  in  Smith  and  Belle's,  there  was  a  disposition,  and  a 
charter  following  upon  it,  containing  a  direct  personal  right  to  the  estate,  and  control- 
ling the  investiture,  by  directly  conveying  the  lands,  independent  of  the  act  or  obliga- 
tion of  any  person  whatever.     Such  personal  right  required  no  action  to  make  it 
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efipectoal ;  and,  therefore,  even  upon  the  principles  laid  down  in  those  cases,  I  think 
this  case  falls  to  be  determined  differently  from  them,  as  the  pursaer  here  founds  upon 
a  simple  obligation,  not  pursued  upon  within  40  years  from  its  date. 

We  are  all  agreed  that  a  Jus  erediii  may  prescribe ;  but  the  pursuer  says  it  could  not 
prescribe  here,  because  both  rights  were  in  the  same  person.  But  how  can  it  be  held 
that  Archibald  the  second,  after  succeding  to  his  father,  had  the  jus  erecUH  in  himl 
Having  obtained  possession  of  the  estate,  he  was  no  longer  creditor ;  he  had  recdYed 
full  implement  of  the  obligation ;  and,  accordingly,  it  is  fixed,  that,  quoad  him,  ih»jv» 
crediti  was  exhausted :  therefore,  he  stood  in  no  character  but  that  of  debtor,  under 
the  destination  to  bis  brother  and  his  nephew,  who  were  the  creditors  or  substitutes,  in 
preference  to  Archibald's  own  daughter,  if  he  had  one ;  therefore,  there  was  no  eoncvmu 
debiti  et  crediti  in  his  person  to  prevent  prescription.  This  was  no  trifling  obligatios, 
suppose  he  wished  to  alter  the  destination  in  his  daughter's  favour,  and  executed  a  deed 
to  that  effect.  He  might  have  died  on  the  59th  day  from  its  date,  and  his  views  might 
have  been  disappointed.  Was  it  no  object  for  him  to  escape  this  danger!  It  certaiiily 
was ;  and  he  had  a  clear  Hght  to  run  prescription  against  the  deed  which  pat  him  in 
this  hazard. 

It  was  said  by  some  of  your  Lordships,  that  the  substitutes  would  have  gained 
nothing  by  bringing  their  action ;  but  they  would  have  gained  this  much,  that  they 
would  have  compelled  the  heir  in  possession  to  make  up  his  titles  under  the  marriage- 
contract  ;  they  had  a  right  to  have  them  so  made  up  wdeat  qwmtum.  It  is  no  answer 
to  say  that  the  heir  in  possession  might  have  altered  the  destination.  I  would,  there 
fore,  not  be  inclined  to  extend  the  case  of  Durham  to  the  presmit,  even  if  there  were  no 
decision  on  the  other  side ;  but  I  apprehend  the  case  of  Porterfield  is  directly  in  points 
Two  points  were  there  established ;  firsts  that  such  an  obligation  as  the  present  may 
prescribe;  and,  secondly,  that,  to  save  it  horn  prescription,  document  must  be  taken 
upon  it  within  40  year& 

In  that  case,  the  termini  were  the  very  same  as  in  the  present  case,  the  pursuer  being 
both  debtor  and  creditor ;  for  the  obligation  in  favour  of  Porterfield  of  Porterfield  wu 
only  failing  heirs-male  of  the  grantor's  body,  and  they  did  not  fail  till  the  year  1756, 
fifty  years  after  the  date  of  the  obligation,  and  only  three  or  four  years  before  the 
action  was  raised  \  so  that,  for  the  greater  part  of  the  years  of  prescription,  the  sitoation 
of  parties  was  just  as  here :  yet  the  Court  found,  as  no  action  had  been  brought^  the 
obligation  was  prescribed;  and,  although  the  consequence  of  the  action  would  have 
been  to  give  no  other  benefit  than  that  of  in-  [268]  -terrupting  prescription,  the  Court 
held  Porterfield  had  a  right  to  prescribe,  and  carry  the  estate  to  his  daughters. 

The  interlocutor  of  Court  was  (23d  June  1812),  "Refuse  the  prayer  of  the  petition, 
and  adhere  to  the  Lord  Ordinary's  interlocutor  reclaimed  against."  Upon  advising  a 
reclaiming  petition,  with  answers  (4th  March  1813),  the  Lords  adhered. 

At  this  advising,  Lord  BcUgray,  who  had  not  been  present  at  the  former,  expressed 
his  opinion,  that  the  interlocutor  was  well-founded,  upon  the  principles  laid  down  in 
the  cases  of  Smith  and  Bogle  against  Gray,  and  Durham  against  Durham. 

Lord  Armadale  likewise  came  now  to  be  of  the  same  opinion. 


No.  69.     F.C.  N.S.  III.  274.     5  March  1813.     2nd  Div.— Lord  Meadowbank. 

Patrick  Eeid,  Pursuer. — Caihcart  et  BlaoknoeU, 

James  Coates  and  Others. —  W.  Erskine, 

Trust — Pactum  Illicitum, — A  condition  that  a  son  shall  not  reside  in  the  same  house 
with  his  mother,  is  [not  un]  lawful  in  a  settlement  by  an  uncle  upon  his  nephew. 

The  late  Patrick  Reid,  merchant  in  Glasgow,  disponed  his  whole  property,  real  and 
personal,  to  trustees,  for  behoof  of  his  nephew,  the  pursuer,  by  a  deed  which  contained 
the  following  clause :  "  And  because  I  apprehend  that  it  would  be  most  improper  to 
allow  my  said  nephew  to  reside  with  his  mother,  or  any  of  his  relations,  and  that  none 
of  them  may  ever  reap  the  smallest  benefit  from  my  funds,  I  appoint  and  ordain  the 
0^id  Patric)c  Iteid  to  remain  under  the  directions  of  the  s^id  trustees  during  his  mother^s 
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lifetime,  or  he  attain  the  foresaid  age  of  thirty-two  years,  and  reside  wherever  they  or 
their  majority  shall  appoint,  but  not  with  his  mother,  or  any  of  her  relatione ;  nor  shall 
she  reside  with  him ;  declaring,  that  if  the  said  Patrick  Reid  shall  act  contrary  to  these 
my  instructions,  the  said  trustees  shall  withhold  from  him  all  manner  of  support  from 
my  funds  while  he  continues  so  to  act :  And  further,  I  hereby  appoint  the  same  trustees 
to  apply  towards  the  said  Patrick  Beid's  aliment^  clothing,  and  education,  the  sum  of 
L40  sterling  yearly,  and,  if  they  see  cause,  they  may  increase  the  same  L.10  farther." 

The  deed  had  prohibited  the  trustees  from  allowing  the  pursuer  more  than  L.50 
a-year  till  he  should  have  attained  the  age  of  twenty-seven.  After  that  time,  they  said 
that  there  was  still  an  implied  prohibition  against  increasing  it.  The  pursuer,  on  the 
other  hand,  maintained  that  there  was  no  such  prohibition,  and  that  it  was  equitable 
and  just  that  he  should  receive  the  whole  rente  of  his  estate ;  and  the  defenders  did  not 
seriously  contest  an  interlocutor  of  the  Lord  Ordinary,  finding  that  L.450  a-year  should 
be  paid  to  him  till  he  reached  the  age  of  thirty-two,  but  declining,  in  the  circumstances, 
to  give  any  opinion  as  to  whether  the  pursuer  was  or  was  not  bound  not  to  reside  in  the 
same  house  with  his  mother  prior  to  that  date,  in  respect  the  pur-  [275]  -suer  had  signi- 
fied an  intention  of  taking  up  a  separate  establishment,  in  the  event  of  his  being  found 
not  entitled  to  receive  the  increased  allowance  on  any  other  condition. 

The  defenders  presented  a  petition  against  this  interlocutor,  in  which  they  professed 
that  their  object  was  more  to  get  the  sanction  of  the  Court  than  to  obtain  an  alteration 
of  the  judgment. 

The  pursuer,  on  the  other  hand,  presented  a  petition,  in  which  he  maintained  that 
the  prohibition  against  his  residing  with  his  mother  was  a  Icesio  pietatia^  absurd  in  itself, 
and  contrary  to  law  and  morality,  and  which  it  was  impossible  for  him  to  obey  without 
violating  the  established  order  of  nature,  and  praying  the  Court  to  find  specially  that  it 
must  be  held  pro  non  adjedo, — L,  14,  /.  de  eondit.  inst ;  Stair j  iii.  8,  24  ;  Erskine^  iii. 
3,  86 ;  Bankton,  i.  4,  17 ;  Vemm,  Vol.  L  p.  391. 

The  defenders  answered.  That  it  was  inexpedient  to  decide  the  general  question ; 
that  there  were  many  reasons  which  might  render  a  residence  with  the  mother  ineligible, 
although  her  moral  character  was  unexceptionable;  that  though  the  pursuer  was  the 
heir  alioqui  suceessurus  of  his  uncle,  yet  his  uncle  was  under  no  obligation,  either  moral 
or  legal,  to  provide  for  him,  and  therefore,  that  he  was  entitled  to  attach  any  condition 
to  the  bequest  he  pleased,  which  was  not  contrary  to  law  or  nature ;  and  that  there  was 
in  fact  nothing  illegal  in  preventing  a  son  from  residing  with  his  mother,  to  whom  he 
might  nevertheleBS  shew  all  the  kindness  and  attention  he  might  think  fit. — June  6, 
1750,  Sir  Kenneth  Mackenzie  against  creditors  of  Kinminity,  Banktony  Yol.  I.  p.  113. 
^^air,  p.  520,  January  17,  1673,  Eae  against  Glass ;  Sd  December  1680,  Laird  of 
Pettemear  against  Lord  Sample ;  7th  February  1792,  Douglas  against  Douglas. 

The  Court  (5th  March  1813)  adhered. 


No.  71.  F.C.  N.S.  IIL  286.     10  March  1813.     2nd  Div. 

Magistrates  of  Dunbarton,  Petitioners. — For  Petitioners,  CatJicart  et  Forsyth  ; 

for  Respondents,  Clerk  et  Moncreiff. 

Appeal^ Process. — Stake-nets  prohibited  pending  an  appeal  from  a  judgment  of  the 
Court  by  which  they  had  been  pronounced  illegal. 

In  the  case  of  the  Magistrates  of  Dunbarton  against  Graham  of  Gartmore,  and  his 
tenant  Mr.  iEneas  Morrison,  reported  at  page  59,  an  appeal  having  been  taken  by  Mr. 
Graham,  a  petition  was  presented  by  the  Msgistrates,  founded  on  the  Act  48th  Geo.  III. 
c.  151,  by  which  the  Court  of  Session  is  empowered  to  regulate  all  matters  relative  to 
interim  possession  and  execution,  pending  appeals;  and,  therefore,  praying  that  the 
Court  should  prohibit  Mr.  Graham  and  his  tenant  from  carrying  on  a  salmon-fishing  in 
the  river  Clyde,  by  means  of  a  stake-net. 

It  was  argued  for  Mr.  Graham, 

That,  by  the  interlocutor  of  the  Court,  Mr.  Graham  and  his  tenants,  though  pro- 
hibited from  using  stake-nets,  were  found  entitled  to  repair  and  uphold  the  yair  of 
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Ardoch,  aocoiding  to  ancient  usage.  Under  this  interlocutor,  £hey  are  altogether 
ignorant  what  they  may  do  lawfully,  and  from  what  they  are  prohibited.  It  is,  there- 
fore, impossible  to  tell  when  they  are  exercising  their  right  of  yair-fishing,  and  when 
they  are  infringing  the  prohibition  against  stake-nets.  To  ascertain  this,  a  diseusBicm 
would  be  requisite,  totally  incompatible  and  inconsistent  with  the  interim  ezeeatioii 
which  the  Magistrates  crave  the  Court  to  award. 

Lord  Meadowhank  was  against  granting  execution  in  cases  not  completely  prepand, 
and  in  which  a  discussion  might  arise  in  this  Court,  while  the  cause  was  in  dependence 
in  the  House  of  Lords.  But  he  thought  if  the  Court  considered  all  forms  of  stake-net 
inadmissable,  it  might  interpose  without  inconvenience. 

[287]  A  majority  of  the  Court  was  of  opinion,  that  as  the  judgment  prohibited  both 
parties  from  using  stake-nets,  there  could  be  no  inconvenience  in  enforcing  that  pro- 
hibition pending  the  appeal. 


No.  75.         F.C.  N.S.  III.  294.     20  May  1813.     2nd  Div.— Lord  Craigie. 

Messrs.  Clerk  and  Eoss,  Pursuers. — Oreenshidds. 

WiLUAM  EwiNG  and  John  Brown,  Jun.,  Defenders. — Solicitor-Gemral 

Macmiochie  et  Mare, 

Bankrupt — Sequestration. — A  bankrupt  may  maintain  a  litigation  inforo^  in  questions 
that  affect  his  person,  without  concurrence  of  the  trustee  on  his  sequestrated  estate. 

The  company  of  Clerk  and  Eoss,  general  agents  in  Edinburgh,  had  different 
mercantile  dealings  with  William  Ewing,  who,  conceiving  that  there  was  a  balance  o! 
L.36,  4s.  on  these  transactions  in  his  favour,  brought  an  action  for  the  amount  before 
the  Sheriff  of  Edinburgh,  and  obtained  decreet  against  the  defenders,  after  a  protracted 
litigation. 

When  the  interlocutor  of  the  Sheriff  had  become  final,  the  estate  of  Clerk  and 
Eoss  was  sequestrated.  A  claim  was  advanced  for  Ewing  on  the  decreet  of  the  Sheriff, 
and  he  was  ranked  by  the  trustee  on  the  bankrupt  estate. 

A  charge  having  also  been  given  on  the  Sheriff's  decreet  to  Messrs.  Clerk  and  Ross, 
they  presented  bills  of  suspension ;  but,  when  the  processes  came  to  be  discussed  before 
Lord  Craigie,  Ordinary,  it  was  stated,  as  a  preliminary  objection  on  the  part  of  Ewing, 
that  the  suspenders,  having  become  bankrupt,  no  longer  possessed  ^persona  gttmdiin 
judieioy  and  were  not  entitled  to  be  heard  without  concurrence  of  the  trustee.  The 
Lord  Ordinary,  "  In  respect  that  the  suspender  was  bankrupt,  and  that  the  tmstee  for 
him  and  his  creditors  does  not  concur  in  this  suspension,  finds  the  letters  orderly 
proceeded;"  and,  on  advising  a  representation,  with  answers,  he  afterwards  found, 
*^  That  it  is  the  province  and  duty  of  a  trustee  upon  a  sequestrated  estate,  under  the 
authority  of  the  bankrupt  statute,  to  protect  the  person  of  the  bankrupt^  as  well  as  the 
effects  falling  under  the  sequestration,  from  unjust  claims  of  debt :  That  it  always  was, 
and  still  is,  competent  to  the  representer  to  complain  to  the  Supreme  Court,  if  the 
trustee  on  his  sequestrated  estate  omit  or  refuse,  in  this  or  any  other  respect^  to  do 
his  duty ;  therefore,  adheres  to  the  interlocutor." 

[295]  It  was  argued  by  the  suspenders,  in  a  reclaiming  petition,  that,  by  the  comm<m 
law,  it  does  not  appear  that  a  bankrupt  is  at  present  subjected  to  any  otlier  disability 
than  what  attaches  to  every  man,  whether  bankrupt  or  solvent.  By  the  statute  law, 
indeed,  various  restraints  are  laid  on  baukrapts ;  but  no  enactment,  either  in  express 
terms  or  by  implication,  strips  the  bankrupt  of  the  right  he  possessed,  while  solvent^ 
of  defending  himself  against  proceedings  directed  solely  and  exclusively  against  his 
person. 

It  may  be  trae,  that,  in  all  cases  relative  to  the  constitution  of  debts,  the  trustee 
alone  can  be  a  party,  and  the  bankrupt  has  no  right  to  interpose ;  but^  after  a  debt  is 
constituted,  and  when  diligence  is  raised  on  it,  the  object  of  that  diligence  cannot  be  to 
affect  the  estate,  which  is  already  vested  in  the  trustee,  but  to  proceed  against  tiie 
person  of  the  debtor,  in  the  protection  of  which  the  trustee  can  have  no  interest 

Kow,  if  this  be  the  character  of  the  trustee,  there  are  few  cases  in  which  he  wonld 
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be  justifiable  in  insisting  in  a  suspension  of  a  charge  of  horning  given  to  a  bankrupt ; 
for,  if  he  be  merely  guardian  of  the  estate,  the  charger  could  in  general  shew  that  his 
appearance  in  the  action  was  nimious:  but,  allowing  the  competency  of  a  trustee's 
coming  forward  in  a  suspension,  there  may  be  many  cases,  as  where  the  sum  claimed  is 
trifling,  and  where  the  estate  will  yield  but  small  dividends,  in  which  it  is  his  duty  to 
the  creditors  not  to  appear  as  a  party  in  the  process. 

But^  while  it  is  incompetent  or  inexpedient  for  the  trustee  to  become  a  party  in  a 
suspension  of  a  charge  given  to  the  bankrupt  pending  the  sequestration,  the  case  of  the 
bankrupt  himself  is  extremely  different.  His  liberty,  the  only  possession  that  remains 
to  him,  is  at  stake ;  and,  therefore,  he  is  entitled  to  defend  that  liberty,  by  shewing  that 
the  claim  brought  against  him  is  ill  founded. 

When  the  chargers  maintained,  wbich  was  the  chief  tendency  of  their  argument, 
that  a  bankrupt  had  no  persona  standi  in  jttdieio  in  questions  touching  patrimonial 
interests,  they  totally  mistook  the  nature  of  the  question  under  consideration.  The 
suspenders  never  maintained,  that,  in  questions  touching  patrimonial  interests,  a 
bankrupt  has  a  right  to  interfere.  What  they  have  uniformly  contended  is,  that  they 
are  entitled  to  defend  themselves  against  diligence  directed  solely  against  their  persons. 

Ansufered  for  the  chargers, — 

A  bankrupt  under  sequestration  has  no  legal  title,  on  wbich  he  can  maintain  a  litiga- 
tion with  a  creditor  about  any  pecuniary  interest  whatsoever.  Since  his  whole  funds 
are  vested  in  the  trustee,  every  acquistion  devolves  on  his  creditors ;  and,  on  the  other 
hand,  any  thing  taken  from  his  former  property  must  be  taken  fi'om  them.  The  trustee, 
when  confirmed,  becomes  venis  dominies  of  all  that  the  bankrupt  possesses  or  can  claim  : 
he  is  entitled  to  administer  according  to  hia  discretion,  and  to  decide  whether  it 
[296]  be  more  prudent  to  yield  to  any  claims  against  the  property,  or,  by  resisting 
them,  to  run  the  hazard  of  expending  a  greater  sum  than  the  amount  of  the  claims 
^emselves. 

But  this  is  not  the  only  ground  on  which  the  bankrupt  is  prohibited  from  direct 
litigation  with  a  creditor,  since  no  one  can  be  compelled  to  receive  as  his  antagonist  a 
party,  from  whom  it  will  be  impossible  for  him,  however  successful,  to  recover  his 
expences. 

The  suspenders  maintain,  that  though  the  bankrupt  may  have  no  concern  or  patri- 
monial interest,  he  has  a  distinct  and  separate  interest  to  suspend  a  charge  given  by  a 
creditor  which  may  affect  his  person ;  but  the  same  causes  which  preyent  the  bankrupt's 
appearance  against  a  creditor  on  any  ground  of  pecuniary  interest,  equally  preclude  it 
upon  every  other  pretext.  It  will  always  be  the  inclination  of  the  bankrupt  to  delay, 
as  long  as  possible,  the  consequences  which  the  law  connects  with  his  situation ;  and 
hence  he  will  be  ever  i*eady  to  commence,  on  all  imaginable  pretexts,  a  litigation  with 
any  creditor  who  thinks  fit  to  exert  the  legal  powers  entrusted  to  his  discretion. 

Z/>rd  Robertson, — ^The  debt  in  question  has  been  constituted  against  the  suspenders, 
and  the  chargers  are  now  proceeding  on  personal  diligence.  It  is  competent,  in  ordinary 
situations,  for  the  debtor  to  get  this  diligence  suspended ;  and  the  sole  question  is,  if 
there  be  any  thing  in  the  situation  of  tlie  suspenders  to  deprive  them  of  that  which  is 
competent  to  every  other  debtor.  It  is  true  that  their  estate  has  been  sequestrated,  and, 
of  consequence,  they  can  possess  no  interest  as  to  patrimonial  questions,  and  can  have 
no  actiye  title  to  interfere  in  the  management  of  the  estate.  But  I  cannot  agree  to  the 
doctrine,  that  an  individual  under  sequestration  is  not  entitled  to  defend  his  personal 
liberty.  His  condition  has  no  analogy  with  the  situation  of  one  attainted,  and  who  is 
regarded  as  civUiter  mortuus.  Sequestration,  indeed,  conveys  from  him  the  management 
and  benefit  of  his  estate ;  but  he  survives  to  the  other  privileges  common  to  his  fellow- 
subjects  ;  and,  above  all,  to  the  protection  of  his  personal  freedom.  It  may  happen,  in 
many  cases  similar  to  the  present,  that  the  debt  on  which  the  charge  is  given  is  trifling ; 
— that  the  expected  dividends  are  small ; — and  hence  the  trustee  may  not  think  it  his 
duty,  or  for  the  interest  of  the  creditors,  to  incur  expence  in  resisting  the  claim  of  the 
charger :  but^  because  the  trustee  does  not  choose  to  oppose  this  claim,  is  the  debtor  to 
be  subjected  to  the  severest  diligence  of  the  law,  and  denied  the  opportunity  and  privi- 
lege of  establishing  that  the  debt  for  which  he  is  about  to  be  incarcerated  never  was 
contracted,  or  that  it  is  no  longer  due  7 

Lord  Bannatyne, — Subsequent  to  sequestration,  a  debtor  continues  to  have  a 
patrimonial  interest  in  his  estate,  till  it  appears  that  there  will  be  no  reversion ;  but 
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0ven  when  he  has  lost  all  rerersioiiary  hope,  he  still  preserves  an  interest  in  the  eontina- 
ance  of  his  personal  freedom.  Hardships  may  no  doubt  be  figured,  in  [297]  allowing 
the  bankrapt  to  maintain  actions  in  defence  of  his  liberty  ]  but  if  we  balance  the  haid- 
ships  on  both  parties,  the  inconvenience  resultin<];  to  the  creditor  cannot  be  placed  in 
competition  with  the  infringement  of  the  personal  freedom  of  the  debtor. 

Lord  Glerdee, — If  the  interlocutor  of  the  Lord  Ordinary  could  be  productive  of  all 
the  consequences  that  seem  to  be  apprehended,  I  would  hesitate  in  lending  my  voice  to 
its  confirmation.  If  the  creditors  had  refrained  from  embarking  in  the  litigation,  merely 
from  the  dread  of  the  ezpence  that  might  be  incurred,  I  would  not  support  it ;  but  the 
presumption  is,  that  the  trustee  has  investigated  the  subject,  and  has  ascertained,  from 
the  books  of  the  bankrupts,  that  the  debt  for  which  they  are  charged  is  actually  due  by 
them.  The  letters  could  only  be  suspended  on  the  ground  that  the  debt  is  not  owing, 
and  the  Court  could  not  grant  a  suspension,  if  the  trustee  demonstrated  that  the  debt 
was  in  reality  due.  The  regular  mode  of  procedure  on  the  part  of  the  suspender  would 
have  been,  to  have  made  application  to  the  trustee,  in  order  that  he  might  assign  his 
reasons  for  not  embarking  in  the  litigation.  In  short,  some  requisition  ought  to  have 
been  made  to  him,  in  order  to  satisfy  the  Lord  Ordinary  of  the  grounds  on  which  he 
withheld  his  concurrence. 

Lord  Justice-Clerk, — The  question  is  of  considerable  importance,  as  its  decision  may 
afifect  every  individual  under  sequestration.  The  interlocutor  lays  down  the  prindplei 
that  it  is  the  province  and  duty  of  a  trustee,  upon  an  estate  sequestrated  under  authority 
of  the  bankrupt  statute,  to  protect  the  person  of  the  bankrupt,  as  well  as  to  preserve 
the  effects  falling  under  the  sequestration  from  unjust  claims  of  debt.  But  in  fact  the 
former  is  no  part  of  the  duty  of  a  trustee.  He  is  not  appointed  for  the  protection  of 
the  debtor's  person,  but  for  the  management  of  the  estate.  It  is  only  where  he  wants 
his  assistance,  that  he  is  bound  to  obtain  him  a  protection.  In  the  present  case,  the 
period  for  procuring  such  protections  has  expired ;  and,  in  these  circumstances,  the  peti- 
tioners must  be  permitted  to  protect  themselves.  Were  this  privilege  denied,  debton 
would  be  thrown  on  the  mercy  of  the  trustee,  and  become  dependent  on  his  caprice. 
His  opinion  cannot  be  received  as  conclusive,  on  the  validity  and  justice  of  the  debt; 
and  where  can  its  contraction  or  subsistence  be  investigated,  but  under  that  suspension 
of  diligence  which  the  petitioners  now  crave  from  your  Lordships. 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary,  and  suspended  the  letters. 


No.  81.        F.C.  N.S.  IIL  327.     2  June  1813.     1st  Div.— Lord  Hermand. 

Eanald  Macdonald,  Pursuer. — Clerk,  Jeffrey^  et  Forbes. 

Major  James  Macdonald,  Defender, — Murray  et  Cranstoun, 

Reparation — Proof. — Case  where  Veritas  convicii  was  allowed  to  be  proved  in  an  action 
of  defamation. 

John  Macdonald  of  Bomish  had,  by  deed  of  settlement,  left  certain  provisions  to  his 
wife  and  daughters,  and  had  nominated  Major  James  Macdonald  of  Askernish  to  be  one 
of  the  tutors  and  curators  to  such  of  his  children  as  were  in  minority.  The  parties 
lived  in  the  island  of  South  Uist. 

For  several  years  after  his  death,  his  son,  Ranald  Macdonald,  who  succeeded  him, 
refused  to  come  to  any  settlement  with  his  father's  widow  and  his  eldest  sister.  They 
complained  to  Major  Macdonald,  as  a  friend,  and  as  one  of  the  curators  left  in  the  will, 
[328]  in  consequence  of  which  some  correspondence  passed  between  him  and  Banald 
Macdonald. 

This  correspondence  seemed  to  have  created  some  irritation  in  the  minds  of  both ; 
and  in  answer  to  a  letter  from  Mr.  Macdonald  to  the  Mcgor,  which  he  thought 
impertinently  jocular,  the  Major  wrote  as  follows :  '*  Your  attempts  at  wit,  in  other 
parts  of  your  letter,  are  miserable  and  puerile  in  the  extreme,  and,  considering  the 
subject  of  our  correspondence,  well  becoming  a  person  that  at  one  period  had  very  great 
claims  to  be  made  a  member  of  the  society  of  Botany  Bay ;  and  with  this  oily  remark  I 
beg  leave  to  conclude  our  correspondence  for  the  present.'' 
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The  drcumstance  here  alluded  to  was  this : 

In  the  year  1798,  it  was  alleged  that  Mr.  Macdonald  had  vitiated  a  certificate  to 
enahle  him  to  draw  a  premium  from  the  Board  of  Trustees  for  Fisheries  for  oil  extracted 
from  the  dog-fish,  hy  altering  it  from  150  gallons  into  350.  The  vitiation  having  heen 
discovered,  the  Board  of  Trustees  instituted  a  process  against  liim  hefore  the  Court  of 
Session  for  forgery.  Mr.  Macdonald  failed  to  appear.  The  Court  then  recommended 
the  case  to  the  Lord  Advocate.  A  precognition  was  taken,  hut  the  prosecution  was  not 
proceeded  in. 

The  letter  ahove  aUuded  to  had  been  shewn,  it  was  alleged,  to  different  persons  in 
the  island. 

Mr.  Macdonald  brought  an  action  of  defamation  and  damages  against  Major 
Macdonald,  founded  on  the  wanton,  unnecessary,  and  unprovoked  attack  made  upon  his 
character  in  the  above  letter,  and  maintained,  that  no  person  whatever  was  entitled  to 
rake  up  old  and  long-forgotten  stories,  to  the  prejudice  of  another,  and  to  propagate 
these,  whatever  grounds  there  might  have  been  originally  for  them.  And  besides,  it 
was  maintained  that  they  were  not  true. 

Mi^or  Macdonald's  defence  was, 

Ist^  That  there  was  nothing  in  the  letter  sufficiently  relevant  to  form  the  ground  of 
an  action  of  defamation  ;  because,  to  have  any  relevancy  at  all,  the  words  spoken  must 
not  only  be  injurious,  but  they  must  be  direct,  and  not  by  innuendo. — Ooke*8  Reports^ 
edit.  1680,  p.  177;  Onslow  against  Home,  1771,  in  Wilson's  Reports,  Vol.  11.  p.  180; 
Holt  against  Scholefield,  in  DurnforcTs  Reports^  Vol.  YI.  p.  694. 

2dly,  That  if  the  matter  alleged  be  true,  it  is  not  defamation,  and  the  party  may  be 
allowed  to  prove  it. — Maiheus  De  Injuriis,  s.  8 ;  Blackstone,  b.  iii.  c.  8,  s.  5.  Vide 
also  Lord  Camden's  Opinion,  in  Beaver  against  Hides;  also  Gordon  against  Paine,  5th 
December  1738 ;  Chalmers  against  Douglas,  22d  February  1785 ;  Peat  against  Reverend 
Dr.  Smith,  6th  March  1793. 

Zdly,  It  is  not  defamation  unless  it  be  published,  which  was  denied. 

[329]  Mr.  Macdonald  answered : — 

This  is  not  a  general  question  an  Veritas  oonmcii  excuscU,  but  it  must  be  taken  in 
reference  to  the  circumstances  of  the  case,  \st,  Where  the  defamation  is  not  necessarily 
or  naturally  introduced ;  2dly,  Where  it  is  a  charge  of  felony  that  is  made ;  and  Sdly, 
Where  it  is  revived  at  the  distance  of  fourteen  years  after  it  is  said  to  have  happened. 
The  result  of  the  decisions  on  this  subject  are  (and  it  is  now  the  law  of  Scotland),  that 
the  truth  of  the  assertion  is  only  admitted  as  an  exculpation,  or  alleviation,  where  there 
is  a  total  absence  of  all  rnalus  animus,  or  animus  injuriandi.  But  where  the  contrary 
appears  in  the  case,  then  there  is  a  bar  to  the  admission  of  such  a  plea,  for  the  reason, 
that,  the  person  being  wrong,  another's  stattis  in  society  is  not  to  be  put  in  hazard  to 
excuse  an  admitted  wrong. 

The  first  class  of  cases  where  it  is  allowed,  are  those  where  the  story  told  proceeds 
from  a  strong  moral  compulsion  on  the  part  of  the  teller,  as  in  the  case  of  a  public 
information  of  an  offence  against  the  laws  of  the  land,  or  in  the  giving  a  character  to  a 
servant,  or  preventing  a  friend  or  relation  making  an  improper  marriage.  In  all  these, 
and  others  of  a  similar  nature,  no  animus  injuriandi  is  presumed,  and  perhaps  these  are 
the  only  cases  where  it  strictly  can  be  pleaded  as  a  defence,  for  a  person  acting  in  this 
way  may  be  rash  and  blameable. 

The  other  class  of  cases  where  such  a  plea  is  admissible  are  those  where  there  is 
such  a  reasonable  necessity  as  to  warrant  the  person  telling  the  story,  and  where,  unless 
an  animus  injuriandi  is  distinctly  and  unequivocally  seen,  the  Veritas  convicii  may  be 
pleadable,  as  the  repetition,  for  instance,  of  a  recent  stain  on  the  character  of  any  one, 
bat  which  was  in  the  mouths  of  every  one  at  the  time. 

But  the  reverse  of  all  this  appears  here.  It  is  impossible  to  deny  that  a  person 
having  a  staius  in  society  is  entitled  to  defend  it  against  every  aspersion  unnecessarily 
cast  upon  him ;  and  when  it  is  seen  here  that  the  story  revived  by  the  defender  is  quite 
unautbonsed  by  any  moral  compulsion  or  necessity  on  his  part^  and  when  it  had  been 
long  forgotten,  it  is  clear,  that,  on  the  principles  of  the  law  of  Scotland,  the  plea  of 
Veritas  eonvicii  cannot  be  admitted. 

The  Lord  Ordinary  allowed  a  proof  before  answer. 

The  pursuer  petitioned  the   Court,   and  when  the   petition  was  advised,   with 
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answers,  the  Court  ordered  a  hearing  in  presence,  on  the  point  an  veriicu  ecmidi 
excusatf 

On  advising  the  case, 

Lard  BcUmuto  said, — This  is  a  question  of  very  considerable  difficulty.  The  point 
for  us  to  consider  now  is,  whether  the  defender  is  to  be  allowed  to  prove  the  veritoM 
conviciiP  In  the  Eng-  [330]  -lish  law,  I  see  that  such  a  proof  is  allowed.  If  the  charge 
was  general,  and  a  proof  of  such  was  offered,  I  would  not  allow  it  But  the  chuge 
here  is  special  It  refers  to  a  particular  act,  and  at  a  particular  date.  Besides,  I  am 
far  from  thinking  that  there  was  an  antmue  injuriandi  here.  This  appears  from  the 
situation  in  which  these  two  persons  were ;  and,  looking  to  their  previous  conespon- 
dence,  the  letter  complained  of  seems  to  have  been  called  forth  by  an  impertinenoe  on 
the  part  of  the  pursuer,  the  consequences  of  which  he  is  not  entitled  to  be  displeased 
with,  both  because  he  himself  was  the  cause  of  it,  and  because  it  was  not  done  with  a 
desire  to  injure  his  character. 

Lord  Succoth, — The  question  is,  whether,  in  this  case,  a  proof  of  Veritas  conmeU  is 
to  be  allowed?  There  are  various  writers,  both  in  the  civil  law  and  in  the  law  of 
Scotland,  who  hold  that  a  proof  of  the  Veritas  convidi  may  be  allowed  in  certain  cases ; 
and  various  principles  were  laid  down  by  the  pursuer's  counsel  to  limit  these  to  two 
classes  \  1.  where  the  accusation  is  made  as  a  matter  of  moral  duty ;  and,  2.  when  it 
was  made  in  a  public  point  of  view,  for  the  purpose  of  bringing  an  offender  to  justice. 
Although  I  felt  the  weight  of  the  arguments  used  to  bring  the  cases  in  which  vmia$ 
convieii  should  be  allowed  under  one  or  other  of  these  classes,  yet^  in  taking  a  view  of 
the  decisions,  I  feel  at  a  loss  to  refer  the  maxims  laid  down  in  the  law  authorities  to 
any  of  these  general  principles.  It  appears  to  me,  on  the  whole,  that  such  a  proof  is  to 
be  allowed,  unless  in  the  single  case  where  the  accusation  has  been  made  from  motives 
of  pure  malignity,  which  is  to  be  inferred,  1.  when  it  can  do  good  to  nobody;  and,  S. 
when  it  is  brought  forth  to  the  public  eye  without  any  motive  of  duty  or  necessity. 
But  I  do  not  think  the  circumstances  of  this  case  amount  to  this.  It  does  not  come 
under  the  first.  We  see  here  a  good  deal  of  sharp  correspondence  between  the  parties, 
on  a  matter  with  which  unquestionably  the  defender  had  some  concern.  The  defender 
was  entitled  to  interfere  between  the  pursuer  and  his  sister  and  stepmother,  and  to  get 
certain  explanations;  and,  in  place  of  that^  he  gets  nothing  but  provoking  langoage. 
The  cases  quoted  do  not  appear  to  me  to  be  decisive  of  the  pursuer's  plea  on  either 
grounds.  In  the  case  of  Gordon  against  Paine,  a  proof  was  allowed.  In  the  case  of 
Scott  against  Baillie,  the  same  happened,  though  assuredly  the  public  had  nothing  to  do 
with  it ;  and  it  was  a  story  raked  up  at  the  distance  of  20  years.  I  observe  also^  that  a 
general  accusation  will  not  preclude  a  proof  being  allowed,  provided  special  facts  are  or 
can  be  condescended  on, — this  was  the  case  in  Peat  against  Smith. 

In  short,  it  appears  to  me,  that  a  proof  of  the  Veritas  convieii  is  only  to  be  rof  used  in 
cases  of  pure  malignity,  which  is  not  the  case  here ;  and  I  think  that  a  proof  should  he 
allowed  to  the  defender  of  such  special  facts  as  he  alleges. 

Lord  Balgray, — This  is  a  question  of  very  great  importance.  [331]  As  to  admitting 
a  general  proof  in  such  cases,  that  I  would  never  go  into.  It  appears  to  me  to  he 
impossible  to  lay  down  any  general  principles  to  guide  us  in  questions  of  this  nature. 
We  must  first  ascertain  the  fact,  and  then  apply  the  law.  The  essence  of  the  offence 
was,  not  the  writing  of  the  letter,  but  the  shewing  it ;  and  the  question  comes  to  be, 
was  the  defender  entitled  to  do  this,  and  to  poison  the  minds  of  those  persons  against 
their  neighbour,  and  then,  when  challenged  for  doing  so,  is  he  to  be  allowed  to  prove 
the  Veritas  convidi  ?  It  appears  to  me,  that  there  aro  two  rules  to  be  observed  as  to  the 
cases  where  a  proof  of  the  Veritas  convieii  may  be  allowed;  1.  where  the  injury  to  a 
man's  character  arises  from  a  sense  of  duty ;  or,  2.  where  it  is  drawn  forth  in  defence  of 
one's  own  character.  Unless  the  case  can  be  brought  under  one  or  other  of  these  classes, 
a  person  is  not  entitled  to  plead  the  Veritas  convidi.  In  this  country,  a  door  ia  open  to 
all  persons  to  accuse  another  properly.  An  animus  injuriandi  is  presumed  in  such 
cases ;  for  no  man  is  entitled  to  take  the  rod  in  his  own  hand,  and  punish  another  for 
any  fancied  offence  he  may  receive.  I  see  no  expediency  in  this.  I  am  here,  then,  led 
to  the  ciroumstances  of  this  case,  and  to  ask,  was  there  any  thing  hero  to  call  upon  the 
defender  to  act  as  he  did  ?  It  was  a  libel  on  the  Board  of  Trustees,  and  on  his  Id^esty's 
Advocate,  for  compounding  a  crime.  But  I  am  led  to  explain  their  forbearance  to 
another  cause,  viz.  that  they  did  not  think  a  prosecution  expedient,  because  it  was 
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ill-founded ; — it  was,  in  fact,  an  acquittal  of  the  charge.  Yet  Mr.  Macdonald  chose  to 
revive  it,  and  he  chose  to  publish  it.  It  was  not  in  his  line  of  duty  to  do  so.  It  was 
meant  as  a  threat,  and  must  have  been  suggested  by  pure  malice  and  an  animvA 
injuriandi ;  and  he  is  not  entitled  to  prove  the  Veritas  as  any  justification  of  his 
conduct. 

Lord  President — This  is  a  case  of  very  considerable  difficulty ;  and  that  difficulty 
arises  from  this,  that  neither  the  common  law,  nor  the  decisions  of  the  Court,  lay  down 
any  general  rule  to  guide  us  in  such  questions.  I  confess  I  am  no  friend  to  a  proof  of 
Veritas  corwieii.  No  good  can  arise  from  it.  I  enter  fully  into  the  beautiful  identity, 
of  a  celebrated  author,  between  truth  and  virtue.  But  I  cannot  see  the  necessity  for 
people  speaking  of  things  that  do  not  in  any  way  concern  them.  I  may  be  asked  my 
opinion ;  but  surely  I  am  not  obliged  to  give  it,  far  less  to  volunteer  my  opinion, 
unasked  and  unsought  for. 

But  I  muse  take  the  law  as  I  find  it ;  and  I  am  afraid  that  that  law  is,  that  a  proof 
of  Veritas  eonvicii  may  be  allowed ;  aud  perhaps  it  proceeds  on  this  principle,  that  it  is 
revolting  to  the  heart  of  every  honest  man,  that  a  person  should  make  gain  of  his  own 
iniquity.  In  the  case  of  Scott  against  BaiUie,  there  was  gratuitous  malice,  for  there  was 
neither  a  principle  of  duty  or  character  that  could  dictate  it.  The  principle  established 
seems  to  be,  that  a  justification  of  a  general  slander  is  allowed  by  a  proof  of  a  particular 
&ct  on  which  the  slander  is  founded.  This  is  allowed  in  England,  and  it  is  allowed 
here,  as  in  the  case  of  Scott  and  BaiUie  [332]  above  mentioned.  Here  the  defender 
vrrites  a  letter,  containing  a  piece  of  slander  against  the  pursuer,  and  then  he  justifies  it 
by  saying  he  will  prove  it.  The  slander  is  not  that  the  pursuer  was  indicted  or  tried, 
but  that  he  was  guilty.  The  Veritas  eonvicii,  therefore,  must  be  a  proof  of  the  actual 
forgery,  not  of  the  accusation ;  and  if  he  chooses  to  undertake  a  proof  of  that,  we  must, 
under  the  decisions,  admit  such  a  proof,  though  there  seems  little  expediency  in  it. 

The  interlocutor  of  Court  was,  "  The  Lords,  having  resumed  consideration  of  this 
petition,  and  advised  the  same,  with  the  answers  thereto  for  the  defender ;  and  having 
also  heard  the  counsel  for  the  parties  in  their  own  presence — they  alter  the  Lord 
Ordinary's  interlocutor  reclaimed  against,  so  far  as  it  allows  the  defender  to  prove,  in 
support  of  his  plea  of  Veritas  eonvicii,  that  information  was  given  against  the  pursuer, 
as  suspected  of  a  certain  act  of  forgery  or  falsehood,  and  that  a  charge  was  brought,  and 
certain  proceedings  were  instituted  against  him,  at  the  instance  of  the  Board  of  Trustees, 
and  of  the  Lord  Advocate,  in  pursuance  of  such  information :  But  find,  that,  in  support 
of  his  said  plea  of  Veritas  convidi,  the  defender  is  entitled  to  prove,  that  the  pursuer  did 
commit  and  was  guilty  of  the  said  act  of  forgery  or  falsehood ;  and,  therefore,  ordain 
the  defender  to  lodge  a  condescendence,  in  terms  of  the  Act  of  Sederunt,  of  the  facts 
and  circumstances  which  he  offers  to  prove  towards  establishing  the  pursuer's  guilt 
thereio,  as  aforesaid,"  &c. 
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Sir  John  Maxwell  of  Pollock,  Bart,  Pursuer. — Cat  heart. 

The  Rev.  David  Dow,  Minister  of  Cathcart,  Defender. — Connell. 

Stipend. — ^Although  the  teinds  of  a  parish  be  surrendered,  the  victual-stipend  is  still  to 
be  paid  according  to  the  fiars  of  the  county. 

In  a  process  of  augmentation,  at  the  instance  of  Mr.  Dow  against  his  heritors,  the 
Court  pronounced  this  interlocutor : — "  They  modify,  decern  and  ordain,  the  constant 
stipend  and  provision  of  [333]  the  kirk  and  parish  of  Cathcart  to  have  been  for  the  last 
half  of  the  crop  and  year  of  God  1812  yearly,  since  syne,  and  in  time  coming,  as 
foUoweth :  of  old  stipend,  as  settled  by  locality  in  1804,  20  bolls,  &c.  and  that  both  for 
stipend  and  furnishing  the  communion-elements ;  and  decern  and  ordain  the  same  to  be 
yearly  paid  to  the  pursuer,  and  his  successors  in  office,  ministers  serving  the  cure  of 
the  said  kirk  of  the  parish,  by  the  titulars  and  tacksmen  of  the  teinds,  heritors  and 
possessors  of  the  lands,  and  others,  intromitting  with  the  rents  and  teinds  of  the  said 
parish,  out  of  the  first  and  readiest  of  the  teinds,  parsonage  and  vicarage  of  the  samen, 
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beginniDg  the  first  term's  payment  thereof  for  the  crop  and  year  1812,  and  bo  farth 
yearly  and  termly,  since  syne,  and  in  time  coming,  at  the  terms  of  payment  following: 
the  money  at  Whitsunday  and  Martinmas  yearly,  by  equal  portions,  and  the  victoal 
betwixt  Yule  and  Candlemas,  after  the  separation  of  the  crop  from  the  ground." 

Against  this  interlocutor  Sir  John  Maxwell,  one  of  the  heritors  liable  in  stipend, 
who  had  surrendered  his  teinds,  petitioned,  as  it  omitted  to  declare  that  the  victoal- 
stipend  should  be  payable  according  to  the  fiar-prices ;  and  he  maintained  that,  by  the 
48th  Geo.  IIL  c.  138,  the  whole  victual-stipend,  both  old  and  new,  must  be  dedaied 
payable  according  to  the  fiars  of  the  county. 

He  pleaded, — 

It  has  been  said  that  when  the  teinds  are  exhausted,  as  in  the  present  case,  tbe 
above  regulation  does  not  apply;  but  this  is  a  mistake,  as  the  intention  of  the  Act 
obviously  is,  that  in  every  case  where  the  stipend  is  payable  in  victual,  the  heritor 
should  be  entitled  to  pay  the  value  thereof  in  money,  according  to  the  fiar-prioes. 
There  is  no  doubt  that,  when  the  teinds  are  valued  in  money,  and  exhausted,  &e 
heritor  is  entitled  to  surrender  his  teinds,  and  to  pay  the  same  money,  although  ihe 
stipend  may  be  modified  in  victual,  as  is  provided  for  by  a  different  clause  of  the 
statute.  But  while  the  stipend  is  modified,  and  continues  payable  in  victual,  it  wu 
clearly  intended  that  the  heritors  should  be  entitled  to  pay  according  to  the  fiar-prioea, 
whether  tbe  teinds  are  exhausted  or  not,  where  the  teinds  are  valued  in  victual ;  and 
accordingly  the  Act  48th  Geo.  III.  c.  138,  expressly  declares,  that  where  a  stipend  is 
payable  in  victual,  it  shall  not  be  competent  for  the  Court  "  to  authorize  the  minister  to 
receive  the  same  in  kind,  but  that  it  shall  only  be  competent  to  decern  tbe  value 
thereof  to  be  paid,  or  for  him  to  receive,  the  same  in  money,  according  to  the  fiai- 
prices ; "  and  this  without  any  exception  or  allusion  to  the  circumstance  of  the  teinda 
being  exhausted  or  not.  The  teinds,  in  this  case,  are  chiefly  valued  in  victual ;  and 
although  they  are  exhausted,  this  surely  can  afford  no  ground  for  continuing  the  old 
and  inconvenient  mode  of  delivering  the  vie-  [334]  -tual  in  kind,  instead  of  paying  hy 
the  fiar-prices,  when  the  enactment  of  the  statute  is  so  positive  on  the  subject. 

Answered, — 

The  clause  in  the  late  Act  of  Parliament  upon  which  the  petitioner  founds,  canaot 
apply  to  the  case  where  the  whole  of  an  heritor's  teinds  are  exhausted ;  far  less  to  a 
case  similar  to  the  present,  where  the  whole  teinds  of  the  parish  are  exhausted ;  and 
which  can  therefore  only  be  considered  as  a  surrender  of  the  teinds  by  the  heritors  to 
the  minister.  If  the  petitioner's  interpretation  of  the  Act  were  to  be  taken,  it  is 
evident,  that,  in  many  cases,  an  heritor  might  have  to  pay  more  than  the  whole  amoant 
of  his  teind,  which  never  could  be  the  intention  of  the  Act  of  Parliament.  An  heritor 
whose  estate  is  situated  in  a  high  part  of  the  country,  which  produces  grain  inferior  to 
the  fiar-prices  of  the  county,  and  who  surrenders  his  whole  victual  teind,  would,  in  this 
way,  be  made  to  pay  more  than  the  amount  of  that  teind,  and  if  he  is  not  bound  to 
surrender  his  teind,  according  to  tbe  fiars,  neither  can  the  minister  be  to  receive  it  so. 
If  no  process  of  augmentation  had  been  brought,  Sir  John  Maxwell  would  have  heea 
obliged  to  pay  to  the  titular,  the  same  quantity  of  victual  that  he  now  pays  as  stipend. 
It  can  make  no  difference  to  him  whether  he  pays  to  the  respondent  or  to  the  College 
of  Glasgow ;  at  all  events,  this  conversion  can  only  apply  to  the  late  augmentation,  and 
not  to  tiie  original  stipend. 

On  advising  the  case. 

The  Lord  Justice-Clerk  thought  that  the  interlocutor  under  review  was  contrary  to 
tbe  Act  of  Parliament,  as  by  it  the  whole  stipend  was  payable  in  victuaL  It  appeared 
to  his  Lordship,  that  the  application  of  the  Act  was  universal,  and  that  no  distinction 
was  to  be  made  where  tbe  teinds  were  exhausted,  for  in  that  case  the  interlocutor  of  the 
Court  still  modified  the  stipend,  without  taking  any  notice  of  the  teinds  being  ear- 
rendered. 

A  majority  of  the  Court  concurred  in  his  Lordship's  opinion. 

The  minority  thought  the  minister  entitled  to  the  ipsa  corpora,  that  the  Act  of 
Parliament  applied  only  to  modified  stipends,  and  that  where  the  teinds  were  sur- 
rendered the  Court  had  no  longer  any  jurisdiction,  as  the  minister,  by  the  heritors'  Act 
of  surrendering,  was  vested  in  the  property  of  the  teinds,  the  same  as  the  titular  bad 
been  before. 
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The  interloctitor  of  Court  was  (2d  June  1813):  "Find  the  victual  teinds  of  Sir 
John  Maxwell's  lands  must  be  payable  to  the  minister,  at  the  highest  fiar-prices  of  the 
county,  and  remit  to  the  Lord  Ordinary  to  proceed  in  the  locality  accordingly,  and  to 
report." 

No.  83.  F.C.  N.S.  III.  335.     3  June  1813.     Ist  Div.— Lord  Balgray. 

George  Stewart  of  Tanachy,  Petitioner. — Gordon, 

Non-entry — Negative  Prescription. — Consensual  limitations  upon  the  casualties  of 
superiority,  are  not  done  away  by  a  renewal  of  the  investiture,  by  precept  of  dare 
congtatj  in  which  they  are  not  repeated. 

The  petitioner  was  superior  of  the  lands  of  Kininmouth.  They  belonged  in 
property  to  James  Cumming,  who  obtained  an  entry  by  precept  of  dare  in  March  1766, 
from  the  then  superior.  In  1803,  Mr.  Cumming  died,  leaving  a  disposition  and  settle- 
ment^ conveying  his  estate  to  his  daughter  Margaret,  whom  failing,  to  his  daughter 
Catherine.  Margaret  having  made  up  her  titles  upon  her  father's  death,  under  this 
settlement,  disponed  the  lands  to  her  husband  Allan  Russell,  who  immediately  ratified 
his  wife's  disposition. 

The  petitioner  then  brought  an  action  of  declarator  of  non-entry  against  him,  and 
contended  that  he  was  liable  in  the  casualties  as  a  singular  successor.  Mr.  Russell 
stated  in  defence,  that,  by  the  ancient  investitures  of  the  estate,  the  entry  of  vassals  of 
whatever  description,  was  taxed  and  restricted  to  the  double  of  the  feu-duty,  and  that 
this  original  restriction  had  never  been  altered,  surrendered,  lost,  or  recalled. 

The  petitioner  admitted  that  the  original  investiture  bore  the  restriction  founded 
upon  by  Mr.  Russell,  but  contended,  that  as  the  vassal  had  held  these  lands  since  the 
year  1766,  under  an  entry  granted  by  the  superior,  and  accepted  by  the  vassal,  without 
any  restriction  of  the  casualties,  in  so  far  as  relates  to  singular  successors,  the  more 
ancient  tenure  had  in  this  particular  been  lost,  by  the  operation  of  the  negative 
prescription,  and  that  the  alteration  of  the  original  holding,  and  the  forty  years' 
possession  on  the  new  title,  imported  a  disuse  extinctive  of  the  original  privilege. 

[336]  On  the  other  hand,  it  was  argued,  that  the  precept  of  dare  constat^  granted  in 
1766,  did  not,  and  could  not  deviate  from  the  original  investiture,  or  create  a  foundation 
for  the  negative  prescription. 

The  Lord  Ordinary  pronounced  this  interlocutor  (December  19,  1812):  *' Finds, 
IfTio,  That  it  is  admitted  that  the  pursuer  is  superior  of  certain  lands  called  Kininmouth, 
and  Baracow,  or  Petscow,  held  in  property  by  the  defender,  and  therefore  sustains  his 
title  accordingly,  as  sufficient  to  insist  in  the  present  process  of  declarator  of  non- 
entry:  2do,  Finds  it  instructed,  by  feu-disposition  produced,  dated  13th  July  1682, 
that  John,  Earl  of  Errol,  one  of  the  pursuer's  authors,  feued  out  and  disponed  the  fore- 
said lands  to  John  Cumming,  in  liferent,  and  to  John  Cumming,  his  eldest  son,  in  fee, 
&c.  to  be  holden  of  him,  the  said  Earl  of  Errol,  and  his  foresaids,  in  fee,  for  yearly  pay- 
ment for  the  foresaid  lands,  mills,  mill-lands,  and  others  above  set  down,  with  the 
pertinents  principally  disponed,  of  the  sum  of  100  merks  Scots  money,  in  name  of  feu- 
farm,  at  two  terms  in  the  year,  Whitsunday,  and  Martinmas  in  winter,  by  equal  portions, 
and  doubling  the  said  feu-duty  at  the  entry  of  every  heir  or  assignee  thereto :  3^io, 
Finds,  by  the  said  feu-disposition,  that  the  said  John,  Earl  of  Errol,  and  his  heirs  and 
successors,  separalim^  are  bound  and  obliged  to  enter  and  receive  the  heirs,  assignees, 
and  successors,  of  the  said  Gavin  Cumming,  and  his  said  son,  and  their  foresaids,  to  the 
lands,  mill,  mUl-lands,  and  others  above  expressed,  with  the  pertinents,  as  well  principal 
as  well  warrandice,  as  oft  as  needs  beis,  gratis^  without  payment  of  any  composition, 
gratitude,  or  good  done  for  the  same,  excepting  allenarly  the  doubling  of  the  feu-duty 
above  mentioned,  at  the  entry  of  every  heir  or  assignee  thereto :  4^o,  Finds  that  the 
foresaid  John  Cumming  conveyed  the  said  lands  to  Charles  Cumming,  his  eldest  son, 
in  the  said  John's  contract  of  marriage,  entered  into  on  the  27th  and  29th  June  1732 : 
5to,  Finds  that  James  Cumming,  the  heir  of  the  marriage  of  the  said  Charles,  obtained 
from  James,  Earl  of  Errol,  a  charter  of  confirmation  of  the  disposition  in  the  foresaid 
contract  of  marriage,  and  a  precept  of  dare  constat^  dated  1st  March  1766,  upon  which 
he  was  infeft,  and  his  infeftment  duly  recorded;  and  finds  it  admitted  this  is  the  last 
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investiture  in  the  said  lands :  6^0,  Pinds  it  also  admitted,  that  the  clanses  in  the 
original  feu-dispositions,  regarding  the  entry  of  successors,  is  omitted  in  the  said  preeepi 
of  dcere :  7mo^  Finds  that  the  foresaid  precept  can  ordy  he  regarded  as  an  aeknowledg- 
ment  of  the  grantee,  as  heir  of  his  predecessor,  under  the  conditions  and  oUigaHom 
contained  in  the  original  investitures,  and  that  any  alteration  thereupon  can  only  he  made 
hy  express  agreement  hetween  the  parties,  of  which  there  is  here  no  evidence :  8co,  Finds 
it  admitted,  that,  ahout  twenty  years  ago,  the  superiority  of  the  paid  lands  was,  with 
the  vassal's  consent,  split  into  two  separate  parcels,  one  of  [337]  which  has  been 
acquired  by  the  present  pursuer,  and  L.4,  lis.  sterling  of  the  total  feu-duty  allocated  to 
him,  and  of  which  he  has  been  in  possession :  Therefore  finds,  that  the  terms  of  the 
original  investiture  must  regulate  the  rights  of  the  parties  in  this  >case,  and,  in  conse- 
quence thereof,  that  the  pursuer  can  demand  from  the  defender,  Alexander  RusseU,  a 
duplicand  of  his  share  of  the  feu-duty  of  100  merks  only,  amounting  to  L.4,  11a  for 
the  said  lands,  and  finds,  decerns,  and  declares  accordingly ;  and  quoad  ultra  assoilzieB 
the  defender." 

The  Lord  Ordinary  afterwards  reconsidered  the  case  in  a  representation  and  answen, 
and  pronounced  this  interlocutor  (12th  May  1813) :  "In  respect  of  the  nature  of  the 
entry  of  an  heir  by  virtue  of  a  precept  of  dare  constat,  which  is  merely  the  acknow- 
ledgment of  the  person  as  heir  under  the  ancient  investitures,  and  also  in  respect  of 
the  terms  of  the  said  investitures,  referred  to  by  the  parties,  Refuses  the  desire  of  the 
representation,  and  adheres  to  the  interlocutor  reclaimed  against." 

These  interlocutors  were  brought  under  review  of  the  Court  by  a  petition,  which  wu 
refused  without  answers  (3d  June  1813). 


No.  84.     F.C.  N.S.  III.  337.     3  June  1813.     2nd  Div.— Lord  Meadowbank. 

John  Macinnks,  Purauer. — Keay. 

John  Maccoll,  Defender. — R  Bell,  2d, 

Process. — The  pursuer  of  an  action  not  obliged  to  persist  in  the  litigation  where  the 
defender  has  emigrated  from  this  country,  leaving  neither  effects  nor  security  behind 
him,  against  which  decreet  can  be  enforced. 

The  affairs  of  John  Macinnes  having  fallen  into  disorder,  John  MaccoU,  at  a  sale  of 
his  effects,  purchased  a  number  of  sheep,  of  which  the  price  amounted  to  Lb  209. 

[338]  Maccoll  afterwards  averred,  that  this  purchase  was  not  made  for  his  own 
behoof,  but  at  the  request  of  Macinnes  and  his  creditors,  who  had  appointed  him  their 
trustee :  that  in  this  capacity  he  had  managed  the  stock  which  he  had  purchased,  and 
afterwards  sold  the  sheep  as  occasion  offered,  to  the  best  advantage ;  but  that  the  price 
which  he  received  for  them  amounted  only  to  the  sum  of  L.120,  which  he  professed  his 
readiness  to  pay,  and  accordingly  consigned  it  into  the  hands  of  a  banker. 

An  action  was  brought  by  Macinnes  and  his  creditors  for  payment  of  the  whole  sum 
of  L.209,  being  the  price  stipulated  at  the  original  sale,  and  for  this  sum  the  Loid 
Ordinary  decerned  against  the  defender. 

After  that  interlocutor  had  been  pronounced,  the  defender  emigrated  to  America. 
The  agent,  however,  who  had  formerly  conducted  his  cause,  entertaining  confident 
expectations  of  success  and  reimbursement  of  the  expence  incurred  by  the  litigation, 
gave  in  a  representation  in  the  name  of  the  defender,  and  John  Bell,  writer  in  Inveraiy, 
styling  himself  his  mandatory.  No  direct  mandate  was  produced,  but  it  was  main- 
tained, that  a  mandate  might  be  inferred  from  the  terms  of  a  letter  from  MaccoU,  desir- 
ing Bell  to  satisfy  himself  for  all  expences  incurred  on  the  defender's  account,  out  of  the 
effects  still  remaining  to  him  in  Scotland. 

The  pursuers  maintained,  that  they  had  no  interest  in  carrying  on  the  discussion, 
because  they  had  virtually  lost  their  cause  since  they  had  lost  their  party :  they  aigned, 
that  it  would  be  unjust  to  force  a  pursuer  to  persist  in  an  action  which  he  might 
possibly  lose,  but  from  which,  if  he  prevailed,  he  could  derive  no  benefit,  as  there  was 
no  possibility  of  enforcing  the  decreet  which  might  be  pronounced  in  his  favour. 
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Lord  Meadowbank,  before  whom  the  cause  depended,  took  it  to  report  on  minutes 
of  debate,  on  advising  which, 

His  lordship  said,  that  the  original  question  was,  Whether  the  defender,  Maccoll, 
was  entitled  to  charge  the  loss  on  the  flock  of  sheep  ?  He  conceived,  that  the  defender 
miist  account  for  the  price  at  which  he  bought  them,  as  there  was  no  authority  to  go  on 
trading  in  the  property ;  but  as  there  is  now  only  the  money  which  the  defender  chose 
to  leave  behind  him,  and  the  creditors  decline  persisting  in  the  litigation,  they  cannot 
be  compelled  to  follow  it  out,  unless  those  who  conduct  the  cause  of  the  defender  choose 
to  make  good  the  whole  sum ;  and  they  are  certainly  bound  to  find  caution  for  this 
purpose,  if  they  wish  to  avail  themselves  of  the  advantage  which  they  anticipate  from  a 
prosecution  of  this  process. 

[339]  The  Court  concurring  in  this  opinion,  decerned  for  the  L.120,  the  admitted 
balance  which  the  defender  had  left  in  this  country,  and  reserved,  quoad  vXtra^  till  he 
letomed  to  Scotland. 

No.  85.        F.C.  N.8.  III.  339.     3  June  1813.     2nd  Div.— Lord  Glenlee. 

Maht  Dykes  and  Jean  Boyd,  Pursuers. — Oreenshields  et  Macdorudd. 

Elizabeth  and  Mabgaret  Boyd,  Defenders. — Cranstoun  et  Jardine. 

Succession — Clause, — A  husband  and  wife,  the  latter  of  whom  had  two  children  by  a 
former  marriage,  on  the  narrative  of  its  "being  our  intention  to  exclude  all  our 
relations,  except  the  children  after-named,  from  any  share  of  the  subject  pertaining  to 
either  of  us,"  disponed  their  property  "  to  and  in  favour  of  the  longest  liver  of  us  two, 
in  liferent,  and  in  favour  of  the  said  John  and  Jean,  children  of  me,  the  said  Mary 
Dykes,  James  Boyd,  our  sod,  and  the  children  to  be  procreated  betwixt  us,  equally 
among  them,  and  their  heirs,  in  fee."  The  deed  also  contained  these  expressions : 
"  And  we  hereby  seclude  all  other  relations,  on  both  sides,  from  any  share  or  right 
whatever  to  any  part  of  the  subject,  either  heritable  or  moveable,  now  pertaining,  or 
that  shall  hereafter  pertain  to  us ; " — found,  that  the  fee  was  in  the  children,  and 
that,  on  the  death  of  the  son  of  the  marriage,  the  succession  to  his  share  devolved, 
not  on  his  sister-uterine,  but  on  his  heirs-at-law. 

Mary  Dykes  was  first  married  to  John  Boyd,  by  whom  she  had  two  children,  John, 
who  died  without  issue,  and  Jean. 

Upon  the  death  of  John  Boyd,  her  first  husband,  Mary  Dykes  married  James  Boyd. 

James  Boyd  purchased  an  heritable  subject,  and  obtained  a  disposi-  [340]  -tion  from 
William  Hood,  the  former  proprietor.  The  conveyance  was  taken  to  the  purchaser,  his 
heirs  and  assignees  generally ;  and  Hood  therein  discharges  Boyd  of  the  price  of  the 
subject.  On  this  disposition  James  Boyd  was  infeft,  and  he  afterwards  obtained  a 
charter  of  confirmation  from  the  superior,  and  infeft  his  wife  propriis  manibus  in 
liferent. 

Shortly  thereafter,  James  Boyd  and  his  wife  executed  a  mutual  disposition  and 
settlement,  on  the  narrative,  that,  "at  the  time  of  our  marriage,  each  of  us  were 
possessed  of  lying  money,  with  part  of  which  we  purchased  an  heritable  subject,  and  the 
remainder  is  now  in  communion  betwixt  us,  and  considering  that  by  law  in  similar  cases, 
where  either  of  the  spouses  happen  to  die  without  settling  their  affairs,  the  relations  of 
the  deceased  claim  right  to  a  share  of  the  subjects  from  the  survivor,  and  it  being  our 
intention  to  exclude  all  our  relations  except  the  children  after-named,  from  any  share  of 
the  subject  pertaining  to  either  of  us,  therefore,  and  for  the  love,  &c.  we  hereby,  &c. 
give,  grant)  &c.  to  and  in  favour  of  the  longest  liver  of  us  two,  in  liferent,  and  to  and  in 
&vour  of  the  said  John  and  Jean  Boyd,  children  of  me  the  said  Mary  Dykes,  James 
Boyd  our  son,  and  the^  children  to  be  procreate  betwixt  us,  equally  among  them,  and 
their  heirs  in  fee,  all  and  sundry  lands,  heritages,  tenements,  heritable-bonds,  adjudica- 
tion^ tacks,  and  whole  other  heritable  subjects  presently  perbaining  and  belonging,  or 
that  shall  hereafter  be  pertaining  and  belonging  to  us,  with  the  whole  rights,  title-deeds, 
and  securities  of  the  said  heritable  subjects,  grounds  thereof,  and  whole  articles  and 
clauses  therein  contained,  with  full  power  to  the  longest  liver  of  us,  at  the  first  deceaser's 
death,  and  to  the  said  John,  Jean,  and  James  Boyds,  and  the  children  to  be  procreate 
between  us,  at  the  death  of  the  longest  liver,  to  intromit  with  the  whole  subjects  before 
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disponed  and  conveyed,  equally  among  them,  as  before  specified,  receipts,  dischaiges, 
and  other  writs  and  conveyances  requisite  to  grants  which  shall  be  as  valid  and  sufficient 
to  the  receivers,  as  if  granted  during  our  lifetime :  And  we  hereby  ezclode  all  other 
relations  on  both  sides,  from  any  share  or  right  whatever,  to  any  part  of  the  subjed^ 
either  heritable  or  moveable,  now  pertaining,  or  that  shall  hereafter  pertain  to  us,  or 
either  of  us." 

The  deed  also  reserves  "  always,  not  only  our  liferent  use,  possession,  and  enjoyment, 
of  the  whole  heritable  and  moveable  subjects,  before  assigned  and  disponed,  but  also 
full  power  and  liberty  to  us,  at  any  time  hereafter,  to  make  void  these  presents,  or  to 
alter  the  same  as  we  shall  think  proper." 

James  Boyd  died  about  the  year  1792,  and  the  only  child  who  survived  him  of  his 
marriage  with  Mary  Dykes,  was  James  Boyd,  who  died  a  few  years  afterwards.  The 
only  persons,  therefore,  named  in  the  deed  who  remained,  were  Mary  Dykes,  and  her 
son  and  daughter  by  her  first  marriage,  that  is,  John  Boyd,  who  died  soon  after  unmarried, 
and  his  sister,  Jean  Boyd. 

[341]  The  mutual  disposition  contained  neither  procuratory  nor  precept ;  and,  after 
various  inept  proceedings,  which  are  not  material  to  the  issue,  Jean  Boyd  charged  the 
heirs  at  law  of  James  Boyd,  senior,  to  enter  heir  to  him,  and  thereupon  raised  an  action 
against  them,  narrating  the  disposition  by  Mary  Dykes,  and  her  husband,  James  Boyd; 
and,  after  mentioning  that  it  **  does  not  contain  an  obligation  to  infeft,  or  any  procon- 
tory  of  resignation,  or  precept  of  seisin,  upon  which  the  pursuers  can  obtain  themseltes 
infeft ; "  it  proceeded  thus,  '*  Therefore  it  becomes  necessary,  that  the  heirs  of  the 
deceased  James  Boyd,  the  disponer,  should  make  up  titles  thereto,  and  thereafter  denude 
in  favour  of  the  pursuers ; "  and  concluded,  "  that  the  said  Elizabeth  Boyd,  and  Margaret 
Boyd,  and  their  said  husbands,  for  their  respective  interests,  as  heirs  at  law  of  the  said 
deceased  James  Boyd,  their  brother,  the  disponer,  at  least  lawfully  charged  to  eater 
heirs  to  him  as  aforesaid,  ought  and  should  be  decerned  and  ordained,  by  decree  of  the 
Lords  of  Council  and  Session,  to  make  up  and  establish  in  their  persons,  at  the  parsuen 
expence,  full  and  complete  titles  to  the  subjects,  heritable  and  moveable,  as  i^oresaid, 
in  terms  of  the  mutual  disposition  before  narrated,  as  heirs  of  line  foresaid,  by  service, 
retour  and  infeftment^  or  other  legal  method ;  and,  immediately  upon  completing  thereof 
to  grant)  subscribe  and  deliver,  valid  and  sufficient  dispositions  of  the  said  subjects 
above-mentioned,  to  and  in  favour  of  the  pursuers,  their  heirs  and  assignees,  contain- 
ing procuratory  of  resignation,  precept  of  seisin,  clause  of  warrandice  from  fact  and  deed, 
assignation  to  the  rents,  profits  and  duties  of  the  said  subjects,  from  and  after  the  term 
of  Martinmas  1803,  assignation  to  the  writs  and  evidents,  and  all  other  usual  and 
necessary  clauses,  all  conform  to  the  tenor,  and  with  the  powers,  and  under  the  conditioni, 
specified  in  the  said  general  disposition,"  &c. 

The  defenders  pleaded, — That,  by  the  terms  of  the  deed  of  settlement,  the  fee  was 
in  James  Boyd  the  younger,  and  his  heirs,  and  that  they  were  entitled  to  take  up  and 
possess  that  part  of  the  property  which  belonged  to  him,  subject  to  the  liferent  of  Marj 
Dykes. 

The  Lord  Ordinary  (10th  July  1810), — "In  respect  of  what  appears  to  have  been 
the  enixa  voluntas  of  the  parties  to  the  deed  founded  on  by  the  pursuers,  is  of  opinion 
that  the  defenders  can  claim  nothing  in  competition  with  the  pursuer,  Jean  Boyd ;  and 
therefore  repels  the  defences,  and  decerns  the  defenders  to  make  up  titles  as  required  in 
the  summons,  and  to  convey  the  subjects  to  the  pursuer,  Mary  Dykes,  in  liferent^  and 
the  pursuer,  Jean  Boyd,  and  her  heirs,  in  fee,  in  terms  of  the  said  deed  founded  on  bj 
the  pursuers,  with  procuratory  and  precept,  and  all  other  particulars  needful,  as  mentioned 
in  the  summons,  but  always  on  the  expences  of  the  pursuers ;  and  [342]  reserves  all 
questions  betwixt  the  pursuers  themselves,  as  to  which  of  them  is  the  true  and  sub- 
stantial fiar." 

To  this  interlocutor,  the  Court  (26th  May  1811)  adhered,  on  considering  a  petition 
for  the  defender,  with  answers  for  the  pursuers. 

The  defender  again  reclaimed ;  and  the  Court,  on  resuming  consideration  of  this 
petition,  and  answers,  ordered  memorials.  These  having  been  prepared,  this  interlocutor 
was  pronounced  (19th  May  1812) :  "Find,  that  the  defenders  are  not  bound  to  denude 
of  the  fee  of  that  half  of  the  subjects  which  was  vested  in  James  Boyd,  junior,  in  respeci 
that  they  are  his  heirs  in  that  half,  and  entitled  to  retain  it ;  therefore,  in  so  far  alter 
the  interlocutors  complained  of,  assoilzie  the  defenders,  and  decern." 
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The  pursuers  now  reclaimed,  and  pleaded, — 

I.  A  conveyance  to  a  father  in  liferent,  and  to  children  nascituri  in  fee,  vests  the  fee 
in  the  father.  And,  on  the  other  hand,  a  conveyance  to  the  father  in  liferent,  and  to 
children  nomtncUim  in  fee,  vests  it  in  the  children.  But  this  latter  event  occurs  only 
where  the  disposition  is  simple  and  unencumbered ;  for  where  there  is  a  power  to  revoke, 
to  sell  or  burden,  the  fee  remains  in  the  father. — Baillie  against  Clerk,  23d  February 
1809. 

Besides  these  two  classes  of  deeds,  there  is  a  middle  sort,  to  which  the  settlement  in 
the  present  case  belongs, — where  the  fee  is  taken  to  children  nati  et  nascituri.  In  such 
cases,  as  the  fee  cannot  be  in  pendente,  it  must  vest  qtwad  the  children  nascituri  in  some 
person  existing.  And  the  law  has  declared,  that  it  is  in  the  father  that  it  vests,  and 
that  it  is  the  whole  fee,  and  not  part  of  it  merely,  which  is  vested  in  him. — Porterfield 
against  Graham,  23d  June  1779. — Cuthbertson  against  Hinmers  and  Young,  1st  March 
1781. — ^Lindsay  against  Dott,  9th  December  1807.  And  much  more  must  this  be  the 
case,  where,  as  in  the  deed  of  settlement  in  question,  a  power  is  reserved  to  revoke  or 
alter  at  pleasure. 

Such  would  have  been  the  rule,  had  the  husband  been  the  longest  liver ;  but  from 
the  fact,  that  the  property  was  purchased  with  the  money  of  the  wife ;  that  her  children 
were  more  favoured  by  the  deed  than  the  heirs  of  the  husband ;  and,  that  the  disposi- 
tion was  to  the  longest  liver  of  the  two,  which  she  is,  the  fee  is  now  vested  in  her ;  and 
as  the  deed  is  only  taken  to  the  children  at  the  death  of  the  longest  liver,  it  is  plain 
that  those  children  who  predeceased  Mrs.  Dykes  can  have  no  claim,  and  that  Jean  Boyd 
most  have  right  to  succeed  to  the  whole. — 17th  December  1736,  Burnet. 

XL  But,  even  if  the  fee  was  vested  in  James  Boyd,  junior,  the  [343]  pursuer,  Jean 
Boyd,  is  his  heir  under  the  terms  of  the  settlement ;  for  it  is  a  clear  principle  in  the  law 
of  Scotland,  that  the  will  of  the  grantor  of  a  deed  is  the  rule  for  its  interpretation, 
unless  where  it  is  opposed  by  some  imperative  rule  of  law. — Mackenzie's  Inst.  p.  234 ; 
Blackstone,  Vol.  II.  p.  379 ;  Hargrave's  Law  Tracts,  p.  495.  And  as  the  grantors  of 
this  deed  were  entitled,  so  they  have  most  anxiously  excluded  the  heirs  of  each  of  them 
from  the  succession ;  and,  in  effect,  constituted  their  children  substitutes  and  heirs  to 
each  other,  both  by  the  introductory  part  of  the  deed,  where  they  declare  their  intention 
to  exclude  all  their  relations,  except  the  children,  from  any  share  of  the  subjects,  and 
by  the  declaration,  whereby  they  carry  that  intention  into  effect,  excluding  "  all  other 
relations,  on  both  sides,  from  any  share  or  right  whatever  to  any  part  of  the  subject, 
either  heritable  or  moveable,  now  pertaining,  or  that  shall  hereafter  pertain  to  us,  or 
either  of  us." 

In  support  of  these  arguments,  reference  was  made  to  Innes  against  Kerr,  23d  June 
1807,  and  Vinrdua  in  Instit,  lib.  ii.  tit.  20. 

Answered  for  the  defender, 

I.  It  is  admitted,  that  where  an  estate  is  taken  to  the  parents  in  liferent,  and  to  the 
children  nominaJtim  in  fee,  the  fee  is  in  the  children.  It  is  vested  in  them  by  the 
disposition  itself.  No  service  is  required  to  establish  the  right,  and  all  that  is  wantei 
is  to  complete  their  title  feudally  by  infeftment. — Ferrier  against  Children,  23d  January 
1783;  Fraser  against  Brown  and  Gordon,  March  27,  1707;  Boyd  against  Boyd,  28th 
June  1774. 

In  the  present  case,  the  fee  was  taken  to  children  nati  noniinatim,  and  to  children 
noAcituri,  equally  among  them.  The  fee,  therefore,  was  in  the  children  nati,  subject 
always  to  the  claim  of  any  children  who  might  have  been  born  thereafter,  to  their  equal 
shares.  And  though  there  was  a  power  of  alteration  reserved  to  the  grantors  jointly,  no 
such  power  was  reserved  to  either  of  them  singly,  or  to  the  longest  liver  of  them.  That 
power  was  never  exercised ;  and  James  Boyd,  junior,  who  survived  his  father  a  number 
of  years,  was  unquestionably  fiar  of  that  part  of  the  property  which  would  have  fallen 
to  him  upon  a  division.  And  as  the  estate  was  settled  on  him  and  his  heirs,  it  is 
impossible  that  his  sister-uterine,  the  pursuer,  can  take  any  thing  in  that  character. 

II.  As  to  the  terms  of  the  destination,  it  is  plain,  from  the  narrative  of  the  deed, 
that  it  was  merely  in  view  to  provide  against  any  part  of  the  estate,  whether  heritable 
or  moveable,  being  carried  off  by  collateral  relations,  in  the  event  of  the  children  of  the 
marriage  preideceasing  their  parents,  and  the  other  children  of  Mrs.  Boyd.  It  is  declared 
that  no  such  relations  shall  be  heirs  to  the  grantors  of  the  deed.  That  event  is  fully 
provided  for;  but  it  does  not  go  the  length  of  nominating  heirs  to  their  children. 
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[344]  On  the  contrary,  the  destination  is  to  the  children  equally  among  them,  and  their 
heirs ;  and  consequently,  on  the  death  of  any  one  of  them,  the  share  must  go  to  hiB 
heir-at-law. — ^Archibalds  against  Ogilvy,  January  1673;  Ball  against  Coutte,  6th  March 
1806.1 

The  opinions  delivered  by  the  Judges,  were  to  the  following  effect : 
[345]  Lord  Meadowbank. — I  conceive  that  the   proper  question  here  is,  Whether 
any  thing  ever  was,  or  now  is,  in  James  Boyd,  senior  1    And  I  must  call  your  Lordships' 
attention  to  the  state  of  the  fact.     There  is  here  a  settlement,  by  a  husband  and  wife, 

■ 

1  The  following  account  of  the  case  of  Ball  against  Coutts,  which  is  not  reported, 
was  given  in  the  memorial  for  Boyd. 

Anne  Coutts,  widow  of  Captain  Henry  Descury,  had  a  niece  married  to  a  person  of 
the  name  of  Ball,  by  whom  she  had  a  son,  James.  Mr.  Ball  happened  to  offend  the 
relations  of  his  wife,  and  in  particular  Mrs.  Descury;  and  his  wife  being  at  length 
compelled  to  divorce  him,  he  went  abroad,  and  had  no  further  connection  with  her  or 
her  friends.  Mrs.  Descury  executed  a  settlement,  by  which  she  conveyed  her  property 
to  trustees,  for  various  purposes,  and,  among  others,  to  make  payment  of  the  sevend 
sums  of  "  money  underwritten,  which  I  hereby  leave  and  bequeath  to  the  respective 
persons  after-mentioned,  and  their  heirs,  executors,  and  assignees."  Then  follow  several 
legacies,  and,  in  particular,  '^  to  the  said  Robert  Coutts,  my  grand>nephew,  the  som  of 
L.1800."  With  regard  to  this  legacy  the  testatrix  afterwards  provided  and  declared, 
"  that,  in  the  event  of  the  decease  of  the  said  James  Robert  Coutts,  my  grand-nephev, 
before  msgority,  or  lawful  marriage,  the  foresaid  sum  of  L.1800,  and  the  whole  moveabb 
goods  and  effects  bequeathed  to  him,  shall  return,  and  pertain  and  belong  to  my  own 
nearest  heirs  and  assignees  whomsoever,  absolutely,  exclusive  of  his  father,  and  of  tU 
his  relations  by  the  father's  side :  And  that,  during  the  minority  of  my  grand-nephev, 
the  foresaid  sum  of  money,  and  other  effects  bequeathed  to  him,  shall  be  under  the 
management  and  administration  of  my  said  trustees,  and  the  acceptor  and  survivor  of 
them,  and  the  only  interest  arising  therefrom,  so  far  as  they  shall  judge  neceesaij, 
bestowed  and  applied  for  the  use  and  benefit  of  my  said  grand-nephew.''  To  tlus 
settlement  Mrs.  Descury  afterwards  added  the  following  clause,  her  nephew  being  then 
with  the  expedition  in  Egypt :  "  If  my  lovely  James  Coutts  should  not  come  home, 
what  money  I  left  to  him  I  leave  to  be  divided  amongst  my  nearest  relations ;  piste 
and  other  things  I  left  to  my  sister,  Mrs.  Crawford." 

After  the  death  of  the  testatrix,  it  appeared  that  her  grand-nephew,  who  had  r^ 
turned  from  Egypt,  predeceased  her  by  a  few  days,  having  been  lost  at  sea  in  his 
passage  from  Harwich  to  Cuxhaven.  A  competition  upon  this  arose  between  Mr.  Bill, 
father  of  Mr.  Coutts,  and  Mrs.  Descury's  relations ;  and  it  was  contended  for  the  latter, 
that  a  clause  of  express  exclusion  having  been  directed  against  Mr.  Ball,  whom  the 
testatrix  always  held  in  aversion,  he  wad  not  entitled  to  claim  as  heir  to  his  son ;  and 
not  only  was  the  intention  of  the  testatrix  clear,  but  a  number  of  extraordinary,  if  not 
absurd  consequences,  followed  on  the  face  of  the  will,  by  holding  this  as  a  bequest  to 
Mr.  Ball,  as  heir  to  his  son;  for  example,  if  Mr.  Coutts  survived  the  testatrix,  bj 
which  the  legacy  would  have  been  vested  in  him,  but  had  died  before  majority,  or 
marriage,  it  would  have  gone  expressly  to  Mrs.  Descury's  relations ;  yet  if  he  predfr 
ceased  her,  and  if  it  never  vested  in  him,  according  to  this  construction  it  went  to  his 
father.  The  codicil  also,  which  provided  for  the  case  of  his  not  returning  from  I^gypti 
shewed,  analogically  at  least,  her  will  with  regard  to  the  legacy  if  he  predeceased  her. 
Mr.  Bfidl,  on  the  other  hand,  founded  on  the  express  words  of  the  bequest  to  Mr.  Contte, 
"  his  heirs  and  assignees,"  which,  he  maintained,  were  not  to  be  controlled  by  implied 
intention.  The  Lord  Ordinary  sustained  the  claim  of  Mr.  Ball,  and  to  that  iuterlocator 
the  Court  adhered.  The  following  note  of  the  opinions  of  the  Judges,  at  advising,  vas 
taken  by  an  eminent  counsel  in  the  case:  "The  Lords  adhered  unanimously,  Uie 
President  only  appearing  to  entertain  some  doubt.  All  the  Judges  seemed  to  be 
satisfied  that  it  was  Mrs.  Descury's  intention  to  exclude  Mr.  Ball,  but  this  was  said  to 
be  only  a  probability ;  and  it  was  held  that  there  was  no  sufficient  words  to  give  effect 
to  any  intention,  if  truly  entertained,  or  to  destroy  the  effect  of  the  words,  heiri, 
executors,  or  assignees,  under  which  the  legacy  was  said  to  be  given  to  Mr.  Ball  in  the 
case  which  has  happened." 
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in  &YOur  of  the  children  of  the  wife  by  a  former  marriage,  naminatim,  and  in  favour  of 
the  child  of  the  hnshand  and  wife  of  the  second  marriage,  nominatim.  The  settlements 
were  to  themselves  in  liferent,  and  to  the  children  nominaitmy  and  the  children  to  be 
afterwards  bom,  in  fee.  The  father  dies,  and  the  property  is  held  by  the  wife  and  their 
son  James,  one  of  the  Tiominattm  disponees  under  the  settlement,  for  ten  years.  He 
made  up  no  title;  but  the  personal  right  was  in  him;  and  now  the  competition  is 
between  his  heir  and  his  sister-uterine,  who  claims, — I  am  not  exactly  sure  how ; 
whether  it  is  as  his  heir,  or  as  conditional  institute ;  but  it  seems  to  be  rested  on  by  the 
Lord  Ordinary,  that  the  natural  heirs  are  cut  out,  and  therefore  that  there  is  room  only 
for  her  to  succeed.     The  question  is.  Who  is  the  heir  of  James  Boyd  ? 

It  was  a  mortis  causa  settlement.  There  was  no  fee  in  the  father.  He,  to  be  sure, 
was  the  fiar,  but  it  was  qua  disponer,  and  not  qua  disponee.  Had  he  survived,  and  his 
wife  died  first,  I  am  quite  clear  that  the  proper  fee  would  have  been  in  the  children, 
the  nominatim  disponees.  There  is  no  reservation.  It  is  a  naked  liferent  granted  to 
the  survivor  of  the  disponers,  and  to  their  children  nominatim,  coupled  with  the  possi- 
bility of  some  other  children  still  to  be  born,  in  fee. 

In  that  situation,  my  Lords,  I  conceive  that  the  circumstance  of  persons  not  existing 
being  called  as  having  an  interest,  does  not  alter  the  construction  of  law  as  to  the  effect 
with  regard  to  persons  capable  of  taking.     Here,  then,  there  are  persons  capable  of 
taking,  and  if  there  had  been  others  born  afterwards,  they  would  have  had  their  action 
against  them  to  compel  them  to  communicate. 

I  conceive  it  to  be  quite  clear  that  the  pro  indiviso  estate  is  in  them  by  the  tenor 
of  the  disposition :  The  whole  fee  is  in  them,  subject  to  the  claim  of  future  births. 

This  was  settled  so  far  back  as  the  case  of  Rosehall,  where  your  Lordships  held, 
that,  though  there  was  a  nearer  heir  in  expectancy  than  the  person  then  capable  of 
taking  the  estate,  yet  he  was  entitled  to  do  it. 

Another  case,  in  1791,  was  that  of  Irvine  of  Pitmuxton.  He  settled  his  estate  on 
his  three  daughters,  for  their  liferent  use  allenarly,  and,  after  their  death,  he  settled  it 
on  his  grandchildren  nati  nominaiim,  and  such  as  might  be  boro,  in  fee. 

The  ladies  thought  proper  to  expede  a  title  under  the  old  investiture ;  but  afterwards 
a  reduction  was  brought  at  the  instance  of  one  of  the  grandchildren,  and  the  Court  cut 
down  the  title ;  for  they  held  that  the  circumstance  of  some  of  the  children  not  being 
named  or  bom,  could  not  possibly  deteriorate  the  fee,  or  render  it  imperfect. 

5316]  The  case  is  quoted  at  length  in  that  of  Newlands. 
f  it  is  quite  clear,  as  I  conceive  it  is,  that  the  fee  here  is  in  the  nominatim  dis- 
ponees, in  the  children  of  the  first  marriage,  and  the  children  of  the  second  marriage, 
your  Lordships  must  hold,  that  there  was  a  fee  in  James  Boyd,  the  son  of  the  second 
marriage ;  and  what  you  have  to  determine  now  is  neither  more  nor  less  than  this, — To 
whom  does  the  fee  go  ?  The  fee  actually  in  the  person  of  James,  pi'o  indiviso  of  one-half 
of  the  estate,  to  whom  does  it  descend? 

I  conceive  that  the  proper  way  of  making  up  titles  here,  was  for  the  heir  in  the 
settlement,  if  there  is  one,  to  have  expede  a  service  to  James  Boyd,  as  his  heir.  There 
was  nothing  to  hinder  its  being  carried  by  service ;  and  the  efiect  of  a  general  service  of  the 
heir  would  be  to  found  a  very  good  title  of  action  against  the  heirs  of  the  old  investiture 
to  supply  the  defect  in  the  deed  of  settlement  It  would  have  been  a  very  good  action ; 
an  action  at  common  law  that  your  Lordships  would  have  been  bound  to  decern  in,  on 
production  of  the  service  as  heir-general. 

That  being  the  case,  I  have  to  enquire  farther  who  is  the  heir  to  James  Boyd.  Is 
there  any  thing  in  this  settlement  to  cut  out  the  heir-at-law )  I  think  there  is  nothing 
in  the  settlement  that  excludes  the  natural  heirs  of  James  Boyd  from  succeeding  to  him. 
All  that  is  done,  so  far  as  I  can  see,  is  to  exclude  them  from  taking  as  heirs  to  the  dis- 
poners,  but  not  to  the  disponees.  If  it  had  been  a  conditional  institution,  it  would 
have  been  perfectly  good.  But  there  is  no  room  for  such  an  idea.  There  was  a  fee 
carried  to  James  Boyd,  and  it  must  be  taken  out  of  him.  But  will  that  operate  ;  that 
which  is  plainly,  and  in  terminis,  confined  to  the  institution  of  the  direct  heir  of  the 
disponer ; — is  it  to  be  held  that  that  is  to  exclude  the  natural  heirs  for  ever  ?  I  think  it 
the  simplest  of  all  cases.  If  James  Boyd  had  granted  to  himself  a  procuratory  and  pre- 
cept;— ^if  he  had  done  that,  would  it  have  been  possible  to  have  pleaded  in  behalf  of  his 
sister-uterine  in  bar  of  the  right)  I  would  just  ask  them.  Could  James's  sister-uterine 
have  served  as  heir  of  provision  ?  She  most  unquestionably  could  not. 
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The  hardship  to  married  persons,  of  having  part  of  the  estate  carried  off  on  thedsatili 
of  one  of  the  spouses,  has  been  jumbled  in  the  head  of  the  conveyancer,  from  the  move- 
able into  the  heritable  estate  also.  It  seems  to  me  quite  plain  that  it  was  just  in  the 
event  of  the  dissolution  of  the  marriage,  that  the  clause  was  to  operate. 

But  it  is  said,  and  it  certainly  deserves  serious  consideration,  that  there  is  a  daose 
of  disinherison  which  excludes  the  pursuers,  and  not  only  them,  but  all  the  coUatenl 
relations  whatsoever.  If  that  is  the  case,  we  must  bring  in  the  King.  He  is  no  relatm 
There  is  no  purpose  of  a  tailzie  indicated  here.  If  there  had,  it  would  have  been  a 
very  simple  matter  to  have  put  in  some  [347]  destination.  A  mutual  substitotioB  ia 
the  most  simple  of  all  things  to  express. 

The  first  clause  seems  to  me  to  have  in  contemplation  simply  that  ordinary  incon- 
venience that  takes  place  when  a  marriage  dissolves.  It  is  competent  for  the  reUtiooE 
of  the  deceased  to  insist  for  a  division  of  the  funds,  and  it  is  very  natural  for  coonkj 
practitioners  to  try  what  they  can  do  to  exclude  that 

The  only  other  clause  founded  on  does  not,  in  legal  construction,  answer  the  par- 
pose  ;  *'  We  hereby  exclude  all  other  relations,"  &c. 

I  believe  it  is  a  general  rule  of  law  that  you  are  to  interpret  every  clause  consiBteDdy 
with  the  will  of  the  grantor,  if  you  can  I  would  like  to  know  how  it  is  possible  to  interpret 
this  clause  in  consistence  with  the  calling  of  the  heirs  of  donees.  There  is  no  attempt  to 
point  out  the  heirs  of  the  donee.  They  say  none  of  the  relations  shall  be  heirs  of  the 
donors ;  but  they  don't  say  who  shall  be  heirs  of  the  donee.  We  have  nothing  settled 
in  the  deed  but  who  shall  be  the  institutes.  They  leave  it  to  the  institutes  themselres 
to  settle  who  shall  be  their  heirs.  There  is  no  direction  to  make  a  tailzie  or  destination 
to  the  heirs ;  not  one  word  as  to  the  heirs  of  the  institute.  The  natural  interpretation  is 
only  who  is  to  be  the  institute ;  and  I  must  say,  that  I  really  don't  follow  any  argument 
at  all  that  has  been  used  on  the  other  side. 

Lord  BanncUyne.'^The  object  of  this  deed  was  to  provide  for  the  common  children 
of  both  the  parties.  In  interpreting  this  clause,  you  must  attend  to  all  the  parts  of 
the  deed,  and  particularly  to  the  clause  where  there  is  an  express  declaration  of  an  in- 
tention to  exclude  all  collateral  relations.  It  is  plain,  that  the  parties  meant  to  be 
favoured  by  the  settlement  were  the  descendants  of  the  two  marriages ;  and,  accordinglj, 
the  provision  is  made  to  the  husband  and  wife,  and  the  children  then  bom,  then  those 
to  be  born,  and  their  heirs.  Now,  I  am  not  sure  if  we  can  apply  the  word  heirs  to  the 
separate  heirs  of  each  child.  It  implies  a  mutual  substitution  of  the  one  to  the  other. 
I  think  there  is  an  implication  of  ei  dne  liberis  decesserit  I  conceive  further,  that  it 
will  go  to  the  heirs  of  the  last  surviving  child ;  and  I  do  think  that  the  words  of  (be 
clause  bear  that  construction  by  itself,  and  more  particularly  when  you  take  the  rest  of 
the  deed  into  consideration.  And  I  do  not  think  it  necessary,  in  deciding  this  case^  to 
go  much  into  the  question  where  the  fee  lies. 

Lord  Robertson* — This  case  has  been  repeatedly  before  us.  My  opinion  has  imi- 
formly  been  in  favour  of  the  defenders  hitherto,  and  I  yet  see  no  reason  to  alter  it. 

The  question  relates  to  certain  subjects,  conveyed  to  the  father  and  mother  in  iif^ 
rent,  and  to  the  children,  equally  among  them,  in  fee.  The  first  question  is,  where  is 
the  fee  %  I  should  have  [348]  been  much  moved  by  the  question  argued  by  the  pursuer 
(if  it  had  been  the  case),  that  the  fee  was  in  the  father.  But  your  Lordships  will  see, 
that  this  is  not  a  case  of  that  description.  The  fee  was  taken  to  the  children  nonUnaHm. 
I  conceive  that  the  distinction  is  quite  clear ;  and  I  beg  to  call  your  Lordships'  recollec- 
tion to  the  case  of  Mackintosh,  from  the  town  of  Dumfries,  on  which  you  altered  my 
interlocutor,  on  grounds  which  I  am  quite  satisfied  were  right.  In  that  case,  I  held  at 
first  that  the  fee  was  in  the  father  \  but  when  the  case  came  into  the  Inner-house,  yoor 
Lordships  were  clear  that  it  was  not  the  usual  case  of  a  provision  to  the  children  wud- 
turi  in  a  marriage-contract,  and  that  there  was  a  great  difference  between  that  and  a 
destination  to  a  child  noininatim  in  fee. 

There  can  be  no  doubt,  that,  on  sound  construction,  the  fee  of  the  subject  must  he 
held  to  have  been  in  James.  It  is  said,  that,  really  and  truly,  there  is  a  substitution 
here.  But  that  is  perfectly  contrary  to  the  destination  here ;  for,  instead  of  that^  the 
subject  is  conveyed  to  James  himself  nonUnaiim  and  his  heirs.  The  question  is,  who 
are  the  heirs  of  James  ? 

Who  is  the  person  claiming  here  ]  It  is  the  sister-uterine  of  James.  The  term 
heirs  is  a  flexible  one,  no  doubt;  but  it  would  be  flexible,  indeed,  if  the  sister-uterine 
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weie  to  take  the  estate,  which  she  never  can  do,  in  the  interpretation  of  law,  as  his  heir. 
I  think  that,  as  to  the  clauses.  Lord  Meadowhank  made  a  very  good  answer. 

Lord  Graigie, — It  appears  to  me,  that  the  fee  is  not  vested  in  the  children,  hut  in 
Mary  Dykes.  As  to  the  moveables,  there  cannot  be  the  smallest  doubt,  that  none  of 
the  children  can  have  any  right  till  after  the  death  of  the  survivor.  Then  comes  the  pro- 
vision as  to  the  heritage,  with  declarations  in  like  manner ;  which  clearly  shew  that  the 
provisions  were  to  be  the  same  as  to  both  of  them.  It  is  not  conveyed  to  the  children 
nominatim.  If  it  had,  it  would  have  been  just  the  case  that  Lord  Robertson  has  men- 
tioned, and  on  the  law  of  it  he  is  quite  right  But  I  see  no  difference  between  this  case 
and  one  where  there  is  a  provision  to  children  procreated  or  to  be  procreated.  I  con- 
ceive that,  in  such  a  case,  there  is  no  right  vested  even  in  the  children  procreated.  The 
only  difference  between  this  case  and  the  common  one  is,  that  the  children  are  named ; 
and  that  makes  no  difference ;  for  the  right  must  be  considered  as  an  equal  right  given 
to  them  all. 

The  son,  who  died  before  his  mother,  never  had  any  right  to  the  fee ;  and,  if  so,  it 
must  follow  that  they  must  take  as  conditional  institutes.  And  I  am  sure  your  Lordships 
mast  see,  that  the  meaning  was  to  exclude  every  body  but  their  own  descendants.  On 
the  whole,  I  am  very  clear  that  the  judgment  is  right 

Lord  Glerdee, — The  case  is  difficult  I  am  no  great  friend  to  the  doctrine  of  the 
flexibility  of  the  term  heirs ;  but  if  it  clearly  [349]  appears,  from  the  same  deed,  what 
the  grantor  means  by  the  term  I  will  then  hold  it  to  be  flexible. 

There  might  have  been  something  in  the  defender's  argament,  if  the  Court  had  only 
the  words  of  the  first  clause,  declaring  the  general  intention  of  the  parties  to  exclude  all 
their  relations.  But  that  is  not  the  way  in  which  it  stands ;  for  the  deed,  after  the  dis- 
poning clause,  is  very  express.  There  are  words  enough  to  exclude  every  person  but 
the  parties  who  are  named,  and  any  more  children  that  might  be  bom,  from  taking  at 
the  death  of  any  of  the  parties. 

As  to  the  general  purpose  of  the  deed,  it  is  scarcely  possible  to  doubt  what  it  is.  It 
was  just  the  very  case  of  one  of  them  dying  that  must  have  been  in  view ;  for  no  man 
in  his  senses  could  have  conceived  that  any  of  their  relations  could  have  come  in  till 
then. 

As  to  the  case  of  Coutts,  I  really  do  not  see  what  connection  it  has  with  the  present. 
I  do  not  see  any  authority  to  transfer  the  words,  which  did  not  themselves,  by  geo- 
metrical inference,  Icjid  to  the  conclusion,  and  to  apply  them  to  any  thing  so  completely 
different 

It  is  by  no  means  neccessary  that  a  party  should  shew,  not  only  that  his  own  right 
is  preferable,  but  also  that  he  is  entitled  to  vest  the  same  right  in  his  own  person,  wMch 
stood  in  his  predecessor.  In  short,  there  is  no  incompatibility  whatever.  Suppose  that 
the  matter  stood  in  this  way,  and  that  James  Boyd,  junior,  had  been  infeft,  his  sister 
might  say  that  she  claimed  nothing  under  him,  but  that  it  now  came  to  her  in  virtue  of 
the  settlement 

Lord  Justice-Clerk, — The  case  has  all  along  appeared  to  me  to  be  a  very  difficult  one; 
for  I  am  one  of  those  who  subscribe  to  the  general  doctrine,  that  the  Court  is  bound  to 
give  full  effect  to  the  will  of  the  party ;  and  that  you  are  even  bound  to  go  a  little  be- 
yond the  technical  meaning  of  the  expressions,  when  the  intention  can  be  clearly  pointed 
out.  And  I  am  one  of  those,  who,  from  that  circumstance,  was  at  first  for  deciding  in 
favour  of  the  pursuers.  But,  on  paying  all  the  attention  to  that  deed  that  is  in  my  power 
to  do,  I  am  come  to  be  of  opinion  that  I  was  wrong ;  and  I  shall  state  shortly  the 
grounds  of  that  opinion. 

In  the  first  place,  I  think  that  the  fee  was  in  the  children,  as  there  is  a  destination 
to  the*  children  nominatim  in  fee,  and  that  there  was  merely  a  liferent  in  both  the 
parents ;  and  I  am  quite  clear  that  there  was  no  substitution  of  one  of  the  children  to 
the  other. 

Having  come  to  these  two  points,  how  am  I  to  interpret  the  clause  of  destination  ?  t 
agree  with  all  of  your  Lordships,  that  we  must  not  merely  take  the  clause  of  destination 
alone. 

[360]  Now,  my  Lords,  the  meaning  of  the  parties  being  to  prevent  the  consequence 
alluded  to  by  Loixl  Meadowhank,  that  on  the  dissolution  of  the  marriage  there  would 
have  been  a  claim  as  to  the  moveable  succession  by  the  relations  of  the  predecessor ;  in 
order  to  prevent  that,  they  expressly  say,  **  It  being  our  intention  to  exclude  all  our 
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relations,  except  the  children  after-named,  from  any  share  of  the  subject  pertaining  to 
either  of  us,"  &c.  Now,  my  Lords,  that  is  the  first  clause,  and  your  Lordships  an 
bound  to  look  to  it.  Then  you  come  to  the  clause  of  destination,  which  is  in  these 
words.  *'  We  hereby  give,  grant,  &c.  to  and  in  favour  of  the  longest  liver  of  us  two  m 
liferent,  and  to  and  in  favour  of  the  said,  John  and  Jean  Boyd,  (^ildren  of  me  the  mi 
Mary  Dykes,  James  Boyd,  our  son,  and  the  children  to  be  procreate  betwixt  us,  eqnallj 
among  them,  and  their  heirs  in  fee,  all  and  sundry  lands,  &c. ;  and  we  hereby  ezdade 
all  other  relatives  on  both  sides,  from  any  share  or  right  whatever  to  any  part  of  tb« 
subject,"  &c.  On  looking  to  that  clause,  which  is  considered  as  a  positive  clause  of  ex- 
clusion, we  must  attend  to  the  rest  of  the  deed.  Now,  my  Lords,  in  doing  so,  wiul 
would  be  the  effect  of  this  clause )  I  do  not  find  that  there  is  any  thing  in  the  deed, 
from  beginning  to  end,  which  authorizes  your  Lordships  to  deny  all  effect  to  the  woids, 
leaving  it  to  them  and  their  heirs,  which  you  will  do  if  you  alter.  It  does  not  go  so  fir 
as  to  say,  that  in  all  time  coming  the  children  should  be  utterly  excluded. 

That  is  the  view  which  I  take  of  the  case,  and  it  is  a  view  founded  on  the  deed  it- 
self. I  do  not  think  that  there  is  any  thing  that  in  the  slightest  degree  interferes  with 
the  case  of  Roxburgh.  It  has  nothing  earthly  to  do  with  it.  It  was  decided  on  aoond 
principles  of  law,  but  it  cannot  in  the  least  affect  any  other  case  not  precisely  similar  in 
all  its  circumstances. 

Lord  PUmilly. — In  a  case  which  has  been  so  often  before  the  Courts  and  wheie  efeiy 
thing  possible  has  been  <8aid,  I  will  state  my  opinion  in  very  general  terms. 

At  first  considering  the  case,  I  was  very  much  moved  by  ^e  strong  expressbn  of  the 
exclusion  of  relations  in  two  different  parts  of  the  deed,  but  on  reconsideration,  I  have 
formed  a  decided  opinion,  that  the  claim  of  the  defender  is  well  founded. 

In  the  first  place,  it  appears  to  me,  that  the  fee  of  the  heritage  was  vested  in  the 
children  of  the  marriage,  as  riondnaHm  substitutes,  and  having  gone  that  length,  I  think 
it  goes  far  to  decide  the  case.  It  is  not  destined  to  the  children  and  their  survivor,  but 
equally  amongst  them  and  their  heirs.  Therefore  there  is  no  substitution  of  the  chil- 
dren to  each  other.  Now,  my  Lords,  if  I  am  right  in  these  propositions,  it  follows  as  a 
necessary  consequence,  that  the  defenders  in  this  case,  who  are  die  heirs  of  James  Boyd, 
junior,  succeed  according  to  the  common  acceptation  of  the  term  heirs.  They  aie 
expressly  called  in  the  destination  as  his  heirs;  and  therefore  must  succeed,  unless  yon  are 
[361]  to  hold  that  the  term  heirs  has  a  different  meaning  here  from  what  it  has  in  other 
deeds,  in  virtue  of  the  excluding  clauses,  or  unless  you  hold  that  they  are  excluded  in 
the  subsequent  clauses.  As  to  the  first,  I  cannot  find  any  reason  for  giving  heiiB  anj 
other  than  the  ordinary  meaning ;  and  as  to  the  second,  it  appears  to  me  that  the  deed 
does  admit  of  an  interpretation  consistent  with  itself.  It  appears  to  me  that  the  pre- 
amble of  the  deed  justifies  the  interpretation  put  on  it  by  the  defenders,  and  if  not,  I 
would  still  be  extremely  unwilling  to  make  the  dispositive  clause  of  a  deed  bend  to  Uie 
presumption  arising  from  other  parts  of  it^  for  I  think  that  would  tend  to  shake  the 
security  which  the  country  reposes  in  legal  words.  I  find  here  clear  technical  language, 
and  I  can't  think  we  have  any  thing  to  enable  us  to  get  the  better  of  it 

The  Court,  3d  June  1813,  adhered. 


No.  87.      F.C.  N.S.  III.  354.     8  June  1813.     2nd  Div.— Lord  Robertson. 

George  Munro,  Pursuer. — Solidtor-Geiieral  Maconochie,  Bell,  et  Cuninghanu, 

John  Cowan  and  Company,  Defenders. — Clerk  et  Graiistoun. 

Irritancy— Forfeiture — BanJcruptcy. — A  condition  in  a  contract  of  copartnery,  Aat  in 
case  of  bankruptcy,  or  arrestment  equivalent  to  notour  bankruptcy  of  the  funds  of  any 
of  the  partners,  that  partner's  share  shall  be  estimated  not  by  an  actual  accomit,  bat 
in  a  particular  manner  therein  prescribed,  found  not  to  be  incurred  by  the  circamsfcance 
of  one  of  the  partners  being  a  partner  of  another  company,  which,  on  account  of  in- 
solvency, executed  a  voluntary  trust  for  behoof  of  their  creditors. 

The  pursuer  and  defenders  were  partners  of  the  Anderston  Brewery  Company,  one 
clause  of  the  contract  of  copartnery  of  which  was  in  the  following  terms;  "In  the  case 
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of  the  death  or  hankrnptcy  of  any  of  the  partners,  during  the  snheistence  of  the  contract, 
or  that  any  arrestment  shall  he  used  in  the  hands  of  the  managing  partner,  against  any 
partner  or  partners,  and  not  loosed  or  discharged  within  sixty  days  after  the  date  of 
such  arrestment,  which  shall  be  held  equivalent  to  notour  bankruptcy,  and  which  arrest- 
ments shall  be  intimated  by  the  managing  partner  to  the  other  partners,  within  fourteen 
days  from  the  date  of  such  arrestments;  in  either  of  said  events,  the  deficient  and 
bankrupt  partner  or  partners  shall  cease  to  be  a  partner  in  said  company,  and  the 
executors  of  such  defunct,  or  creditors  of  such  bankrupt  partner  or  partners,  shall  have 
no  right  to  the  deceased  or  bankrupt's  share  of  the  estate,  heritable  or  moveable,  or  stock 
and  profits  in  the  company,  but  the  share  or  shares  of  such  deceased  or  bankrupt  partner 
shall  accrue  to,  and  become  the  sole  property  of  the  surviving  and  [366]  solvent  partner 
or  partners,  in  proportion  to  the  share  or  shares  held  by  such  surviving  and  solvent 
partner  or  partners  at  the  time,  who  in  such  events  shall  be  obliged  to  grant  bills  to  the 
executors  of  the  deceasing,  or  creditors  of  the  bankrupt  partner  or  partners,  for  the 
amount  of  the  defunct  or  bankrupt's  share  and  interest  in  the  company,  as  the  same 
shall  be  ascertained  by  the  docqueted  annual  balance  of  the  company's  books,  immediately 
preceding  such  event,  payable  the  said  bills  by  equal  proportions,  in  twelve  and  eighteen 
months  from  the  death  or  bankruptcy  of  such  partner  or  partners,  and  bearing  interest 
from  the  date  of  said  balance." 

The  pursuer  was  also  partner  of  the  Banton  Coal  Company,  which  having  become 
insolvent,  the  partners  thereof  executed  a  trust-deed  to  Mr.  Ewan  for  behoof  of  their 
creditors ;  but  it  was  never  acted  upon,  in  consequence  of  the  pursuer  having  made  over 
his  interest  in  the  coal  company  to  his  creditors,  who  thereupon  granted  him  a  discharge 
of  all  his  debts. 

After  the  execution  of  the  trust-deed,  but  before  he  had  obtained  his  discharge  from 
his  creditors,  the  defenders  had  a  meeting  (2d  August  1811),  when  they  declared  their 
opinion,  that  "  Mr.  Munro  was  insolvent  and  bankrupt,  at  least  so  far  back  as  the  2d  of 
April  last,  and  that,  in  terms  of  the  Company's  contract,  he  had  ceased  to  be  a  partner 
upon  that  date,  if  not  sooner,  and  that  his  stock,  as  fixed  by  the  Company's  annual 
balance,  upon  dlst  July  1810,  falls  to  be  accounted  for  by  the  Company  to  those  in  his 
right,  by  the  Company's  bills  for  the  two  equal  moieties  thereof,  payable  in  twelve  and 
eighteen  months,  from  the  said  2d  day  of  April,"  &c. 

^  The  pursuer,  of  this  date  (Oct.  29,  1811),  officially  required  the  defenders,  under 
form  of  instrument,  to  account  to  him  for  his  share  of  profit  that  had  fallen  due  on  the 
31st  of  July  preceding ;  but  this  not  being  attended  to,  he  afterwards  raised  an  action 
against  them  to  that  effect.  '*  The  Lord  Ordinary  finds,  that  the  provisions  made  in  the 
seventh  article  of  the  contract  of  copartnery  between  the  parties,  in  the  event  of  any  of 
the  parties  becoming  bankrupt,  must,  according  to  a  sound  construction,  and  according 
to  the  plain  meaning  of  the  parties,  and  from  the-  reason  of  the  thing  itself,  be  con- 
sidered as  applicable  to  the  case  of  a  partner  becoming  insolvent,  and  unable  to  answer  the 
demands  upon  him,  although  such  partner  has  not  been  rendered  bankrupt  in  terms  of 
the  Act  1696,  or  of  the  Bankrupt  Act :  Finds  it  sufficiently  instructed,  that  the  pursuer 
was  insolvent  at  the  time  the  defenders  entered  into  the  resolution  of  carrying  into 
effect  the  provisions  of  the  said  seventh  article  of  copartnery ;  and  farther  finds,  that 
such  resolution,  being  warranted  by  the  terms  of  the  contract,  and  by  the  circumstances 
of  the  pursuer's  situation  at  the  time,  is  not  annulled  by  any  composition  which  he  may 
afterwards  have  made  with  his  creditors ;  therefore,  and  on  the  [366]  whole  matter, 
sustains  the  defences,  assoilzies  the  defenders,  and  decerns." 

The  pursuer  reclaimed,  and  pleaded, — ^That  bankruptey  and  insolvency  were 
essentially  different  in  law ;  that  it  was  only  against  the  former  that  the  contract  meant 
to  provide ;  and,  that  he  had  never  been  in  that  situation ;  Beirs  Commentary^  p.  2. — 
24th  February  1769,  Watson.— 8th  December  1791,  Hutehison.— 27th  January  1767, 
Peters ;  that  the  object  was  not  to  secure  any  benefit  to  the  solvent  partners,  but  to 
prevent  the  interposition  of  creditors ;  and  that,  as  being  highly  penal,  the  pursuer  was 
entitled  to  purge  it,  and  had  done  so  by  obtaining  his  discharge  from  his  creditors. 

The  defenders  entered  into  a  long  deduction  of  the  previous  contracts  of  the  same 
Company,  and  of  the  minutes  which  had  been  made  out  from  time  to  time,  in  which  the 
word  insolvency  was  frequently  used;  and  argued,  that  the  meaning  of  the  term 
hanhruptcy  was  flexible,  and  that  it  was  quite  evident  that  the  parties  meant  it  to  apply 
to  cases  of  insolvency  as  well  as  of  bankruptoy,  as  they  had  a  material  interest  that  the 
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credit  of  the  Company  should  not  be  iiyored  by  haying  partners  among  them  who  wero 
unable  to  discharge  their  obligations ;  that  there  was  nothing  penal  in  the  clause  of  the 
contract,  which  was  meant  for  the  benefit  of  all  the  partners,  and  without  any  foreknow- 
ledge upon  whom  it  was  to  Mi 

It  was  further  argued,  that  the  pursuer  had  been  rendered  bankrupt  in  terms  of  the 
statute ;  but  as  no  attention  was  paid  to  this  plea  from  the  Bench,  it  is  unneceanry  to 
enter  particularly  into  it. 

At  advising,  Lord  Meadowbank  said, — I  entertained  doubts  of  the  interlocutor  when 
I  read  the  petition,  and  those  doubts  have  not  been  removed  by  the  answers.  It  appeals 
to  me  to  be  clear,  that  the  contrivance  of  the  contract  was  directed  merely  to  prevent 
strangers  from  interfering  with  the  company.  They  had  no  anxiety  at  all  about  the 
partners  being  rich  or  solvent.  What  they  wanted  was  to  prevent  strangers  from 
coming  in  among  them,  in  consequence  of  bankruptcy,  or  what  they  held  to  be  equifa- 
lent,  arrestment.  And  there  is  one  question  which  is,  with  me,  decisive  of  the  only 
plea  that  these  gentlemen  have ;  and  ic  is  thiB,  Is  there,  instead  of  an  arrestment  aoy 
thing  by  which  this  gentleman  has  been  cut  out  of  his  stock,  and  another  vested  in  itt 
Then  there  would  have  been  something  to  say, — that  the  substantial  condition  of  the 
contract, — the  case  provided  against  had  occurred, — that  the  subject  was  carried  off  bf 
legal  diligence.  But,  on  inquiry,  it  turns  out  that  there  was  uo  such  thing.  Nothing 
of  the  kind  happened.  This  gentleman  has  had  the  misfortune  to  be  involved  in 
bankrupt  companies,  but  there  has  been  no  sequestration  of  himself  as  an  individoal 
Then  was  there  any  thing  equivalent  to  a  judicial  transference  ?  No.  There  is  a  trait- 
conveyance  ;  but  we  all  know  well,  that  leges  [367]  publicos  pactum  privaitum  toUi  turn 
potest.  You  can't  render  a  voluntary  trust  equivalent  to  a  judicial  transfer.  You  csn^ 
make  it  operate  without  notification.  Here  diere  was  only  a  voluntary  tran8fei^--And, 
was  Munro's  conveyance  of  his  estate  to  the  trustee  for  the  bankrupt  Company,— and 
that  is  the  question  which  I  put, — was  that  notified  to  the  Company)  If  it  had,  it 
might  have  cured  the  case,  and  there  would  have  been  room  to  plead,  that,  though 
the  provision  of  the  contract  had  not  occurred  in  terminis,  yet  an  equivalent  hid 
occurred,  and  the  share  in  the  Company  would  have  been  carried  o£f  in  consequenoe. 
But  the  trustee  says,  that  he  never  has  acted  under  the  trust ;  and,  on  inquiry,  it  turni 
out  that  he  had  never  intimated  it.  Therefore  the  title  was  not  completed,  it  was  not 
equivalent  to  a  judicial  contract  It  does  not  divest  Munro :  his  interest  remains  is 
entire  as  ever  it  was. — I  am,  therefore,  clear  for  altering. 

Lord  Bannatyne. — ^I  formed  very  much  the  same  opinion  as  has  now  been  delivered 
by  Lord  Meadowbank.  I  can't  enter  into  the  view  of  the  defenders,  who  consider  thii 
as  a  penal  clause.  It  is  a  clause  for  the  mutual  benefit  of  all  the  partners.  No  one 
knew  in  whose  favour  it  was  to  operate  when  it  was  framed.  It  saves  them  the  troaUe 
of  laying  open  their  affairs.  As,  for  instance,  when  a  partner  dies,  his  interest  is  aflce^ 
tained  by  the  last  balance,  and  not  by  an  inquiry  into  the  state  of  the  company.  Bot 
still  when  I  come  to  consider  its  operation  here,  I  roust  look  to  the  meaning  of  the 
parties.  The  question  arises  entirely  on  the  clause  of  the  contract  1800 ;  and  it  appears 
to  me  to  be  extremely  clear,  for  it  does  not  leave  them  at  all  in  general  terms.  It  does 
not  say  bankruptcy,  or  insolvency.  It  fixes  what  it  means  by  becoming  bankrupt,  and 
says,  if  the  parties  become  bankrupt  by  such  and  such  means,  the  clause  is  to  openta 
It  is  specially  directed  not  against  the  bankrupt,  but  against  two  sets  of  people ;  it 
excludes  creditors  and  executors  from  coming  in,  and  declares  that  they  shall  be  entitled 
to  receive  payment  of  the  share,  not  according  to  the  actual  value,  but  to  the  lait 
balance.  That  is  the  view  which  I  entertain.  I  don't  find  myself  at  liberty  to  explain 
away  the  direct  terms  of  the  contract  by  the  terms  of  the  preceding  ones,  far  less  by  the 
terms  of  the  minutes  of  the  Company.  I  don't  care  what  expressions  were  used  in  the 
former  contracts.  In  so  far  as  they  are  varied,  they  give  a  still  more  exuberant  proof 
to  me  of  the  meaning  of  the  parties  in  entering  into  the  last  contract. 

Lord  Olenlee. — It  would  give  me  much  pleasure  to  concur  with  your  Lordships,  but 
I  confess,  that,  notwithstanding  all  that  I  have  heard,  I  am  not  satie^ed  of  the  propriety 
of  altering.  If  I  could  be  convinced  that  the  meaning  of  the  clause  in  question  was  to 
prevent  disputes,  I  would  be  of  the  same  opinion ;  but,  though  I  see  that  that  was  one 
material  object  of  it,  at  least  when  it  speaks  of  the  last  balance-sheet^  yet  I  think  it  had 
a  separate  and  very  important  view  in  providing  the  total  cession  of  the  interest  of 
bank-  [368]  -rupts.    There  is  nothing  more  reasonable  than  for  parties  to  make  provi- 
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sioiiB  for  the  event  of  bankraptcy,  though  it  is  not  likely  that  it  will  be  a  frequent 
custom.  It  is  of  more  importance  in  one  trade  than  another,  not  only  from  one  partner 
being  unable  to  do  his  duty,  but  from  another  reason,  that  the  credit  of  all  the  others  is 
put  to  an  excessive  strain.  I  can't  help  thinking  that  a  company  will  always  trade 
with  very  great  disadvantage  indeed,  when  the  world  at  large  has  an  idea  that  there  is 
only  one  solvent  partner  among  them.  I  rather,  therefore,  think  that  there  is  a  distinc- 
tion between  the  succession,  and  the  cession  of  interest.  Indeed  that  appears  from  the 
words.  It  says, — in  either  of  the  said  events, — thus  distinguishiDg  most  explicitly 
between  death  and  bankruptcy.  In  the  one  event,  it  says  that  the  partner  or  partners 
shall  cease  to  be  so,  and  then  it  goes  on  to  the  other  event,  providing  for  the  matter  as 
with  creditors  of  the  Company.  By  bankruptcy,  no  doubt,  it  alludes  to  the  Act  1696, 
and  I  take  it,  that  though  bankrupt  must  just  be  understood  in  the  common  acceptation, 
yet  I  can't  doubt  that  he  was  in  the  sense  of  the  word  bankrupt  at  the  time  of  the 
minute.  Very  true,  no  intimation  of  the  trust-deed  had  been  made  to  the  Company, 
but  then,  on  the  other  hand,  Munro  himself,  as  is  stated  in  the  answers,  said  that  he 
had  made  such  a  deed,  and  was  uncertain  as  to  the  effect  of  it.  In  that  situation  they 
made  a  minute,  declaring  his  share  in  the  Company  to  be  extinct.  I  think,  that^  as 
matters  then  stood,  the  transference  of  his  shares  to  the  Company  was  perfected.  I 
shan't  say  what  would  have  been  the  effect  if  he  had  not  come  forward  till  after  he  had 
got  a  discharge,  but  if  he  could  not  get  a  discharge,  he  would  not  have  been  entitled  to 
come  into  a  court  of  law,  and  make  them  reverse  it,  and  even  in  the  declaration  of 
penalties,  I  don't  think  he  is  entitled  to  do  so  after  a  considerable  interval.  I  don't  think 
a  discbarge  can  now  have  the  effect  of  undoing  the  right  which  was  then  acquired.  I 
can't  take  the  hardship  of  the  case  into  consideration,  but,  even  if  I  could,  I  think  there 
is  no  risk  of  a  wrong  valuation,  for  a  man  never  will  make  it  too  low  on  account  of  his 
children,  and  he  never  will  make  it  too  high  for  his  own  sake. 

Lard  Robertson, — I  concur  in  opinion  with  Lord  Glenlee,  that  the  interlocutor 
should  be  adhered  to. 

Lord  Jtistice'Clerk, — I  am  for  altering.  Our  opinion  on  this  case  must  be  derived 
from  a  fair  interpretation  of  the  seventh  clause  of  the  contract.  When  parties  have 
entered  into  a  contract  such  as  this,  we  are  not  entitled  to  take  their  meaning  from 
former  writings,  from  loose  docquets,  or  from  any  other  collateral  evidence.  We  are 
bound  to  put  on  the  contract  a  fair  interpretation.  I  adopt  that  part  of  the  interlocutor 
which  says,  it  must  be  on  a  sound  construction  of  this  clause  that  we  are  now  to  judge. 
But^  at  the  same  time,  if  we  are  to  look  back,  there  is  not  much  to  be  made  of  the 
former  contracts  in  support  of  [369]  the  defenders.  They  are  so  framed  as  to  leave  very 
considerable  doubt,  which,  if  it  operated  on  the  minds  qf  the  parties,  has  been  removed 
by  what  has  followed  since.  There  are  no  more  than  two  events  contemplated  in  this 
ckuse,  and  these  are  death  and  bankruptcy,  or  the  equivalent  of  bankruptcy,  on  which 
the  parties  themselves  fixed.  That  is  the  fair  view  of  the  clause,  and  they  remove  all 
doubt  as  to  the  meaning  of  the  term  bankruptcy,  for  they  say,  that  an  arrestment  shall 
have  the  same  effect.  I  must  hold  that  the  parties  meant  to  use  the  words  in  their 
legal  acceptation.  But  if  I  had  any  doubt  of  that,  it  would  be  removed  by  the  part  of 
the  clause  that  provides  for  the  settlement,  which  relates  not  to  the  partner,  or  his  heirs, 
but  the  creditors  who  may  come  into  his  place.  I  see  no  provision  for  a  settlement 
with  him,  if  he  had  obtained  a  discharge ;  on  the  contrary,  the  only  provision  is  for 
settling  with  his  creditors.  That  leads  me  to  consider  whether  or  not  it  was  not  meant 
solely  to  guard  against  the  interference  of  strangers.  I  think  that  is  the  view  that 
ought  to  be  taken  of  the  clause,  and  not  the  event  of  temporary  derangement  of  affairs, 
or  the  slight  d^ee  of  insolvency  that  led  him  to  grant  a  temporary  trusty  for,  if  that 
were  the  view,  it  would  narrow  very  much  indeed  the  meaning  of  the  clause.  I  can 
lay  no  stress  upon  the  minute,  because  it  is  just  a  declaration  of  what  they  thought  the 
legal  interpretation  of  the  clause ;  but  I  can  see  no  cause  for  that  doubt.  I  think  the 
l^al  interpretation^  taking  the  fact  as  stated  by  Munro,  to  be,  that  he  never  had  been 
rendered  bankrupt. 

The  Court  (8th  June  1813)  pronounced  this  interlocutor:  "Alter  the  interlocutor 
complained  of ;  Eepel  the  defences ;  Find  the  pursuer  entitled  to  his  share  of  the  profits 
of  the  Company,  in  terms  of  the  conclusions  of  the  libel." 
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No.  88.       F.C.  N.S.  III.  360.     9  June  1813.     2nd  Div.— Lord  Robertson. 

William  Farries,  Merchant  in  Ecclefechan,  Pursuer. — Corbet. 

John  Smith  in  Kirklands,  Defender. — Tawst. 

Bank — BiU  of  Exchange — Public  Officer, — The  managing  partner  of  a  bank  ouf?ht  not 
to  act  as  a  notarj-public,  in  protesting  bills  of  exchange  due  to  the  bank. 

A  charge,  given  by  a  holder  of  a  bill,  was  suspended  by  the  original  drawer,  on  the 
ground,  1^^,  That  he  had  not  received  due  intimation  of  the  dishonour;  and,  2%, 
That  the  protest  was  illegal,  as  the  notary-public  who  officiated  on  that  occasion  was 
not  only  a  proprietor,  but  a  managing  partner  of  the  bank  at  whose  instance  the  bill 
was  protested. 

As  the  Court  were  of  opinion  that  due  intimation  had  not  been  made  (o  the 
suspender,  they  did  not  find  it  necessary  to  decide  the  second  point ;  but  expressed  an 
opinion,  that  it  was  irregular  and  unsuitable  for  the  managing  partner  of  a  bank  to  act 
as  a  notary-public,  although  they  did  not  conceive  that  a  mere  stockholder  would  be 
disqualified. 

[Cf.  M'Kenzie  v.  SmUh,  9  S.  53.] 


No.  90.  F.C.  N.S.  III.  363.     11  June  1813.     Ist  Div.— Lord  Gillies. 

Jean  and  Janet  Nobles,  Chargers. — R.  Bruce. 
Francis  Armstrong,  Suspender. — ffutcheson. 

Prescription. — The  quinquennial  prescription  applies  to  the  price  of  a  cow. 

A  cow  belonging  to  the  chargers  was  sold  to  the  suspender  in  1798.  Eleven  yens 
afterwards  they  brought  an  action  for  the  price  before  the  sheriff  of  Dumfriea^  and 
recovered  decree.  The  defender  suspended.  The  Lord  Ordinary  found  the  leUen 
^*  orderly  proceeded ; "  and  the  Court,  upon  advising  the  case  upon  the  grounda  on 
which  it  was  originally  pleaded,  adhered. 

In  a  second  reclaiming  petition,  the  suspender  resorted  to  the  plea  of  the  quinquennial 
prescription,  upon  considering  which,  with  answers,  the  Court  pronounced  this  iQte^ 
locutor  (16th  February  1813):  ''Alter  their  former  interlocutor  reclaimed  against, 
sustain  the  defence  of  the  quinquennial  prescription :  Find,  that  the  debt  charged  for, 
and  that  the  same  is  resting  owing,  can  only  be  proved  by  the  writ  or  oaih  of  tbe 
suspender ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

Their  Lordships  afterwards  (11th  June  1813)  adhered,  upon  advising  a  reclaiming 
petition  for  the  chargers,  with  answers. 

[Cf.  Hunter  v.  Thomson,  6  D.  1287.] 


No.  92.    F.C.  N.S.  III.  365.    12  June  1813.    1st  Div.  (Bill-Chamber.)— Loid  Balgiay. 

Thomas  Kyle,  Suspender. — Baird, 

John  Thomson,  Charger. — Bruce. 

Legal  Diligence, — Diligence  raised  in  name  of  a  cedent  cannot  proceed  in  name  of  his 
assignee. 

The  suspender's  name  stood  as  drawer  upon  two  bills,  of  which  Andrew  Thomson 
was  acceptor.  These  bills  were  discounted  for  the  suspender  by  the  agent  of  Borthwick 
Gilchrist  and  Company,  bankers  in  Edinburgh,  at  Melrose,  and  having  been  dishonoared 
when  they  fell  due,  homing  was  raised  upon  them  against  the  drawer  and  acceptor. 
John  Thomson,  brother  of  the  acceptor,  then  obtained  an  assignation  of  these  bills  from 
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Borthwick  Gilchrist  and  Company,  and  proceeded  to  poind  Kyle's  effects  in  this  own 
name.  Against  this  proceeding  Kyle  presented  a  bill  of  suspension,  which  was 
answered ;  and  the  Lord  Ordinary  pronounced  this  interlocutor :  ''In  respect  that  the 
diligence  used  by  the  charger  appears  to  be  regular  and  according  to  law/'  &c.  ''  refuses 
the  bill." 

The  suspender  brought  this  interlocutor  under  review  of  the  Court  by  petition,  and 
pleaded, — It  is  a  general  rule,  that  diligence  can  only  be  executed  at  the  instance  of  the 
person  in  whose  name  it  is  raised,  and,  consequently,  when  a  debt  on  which  diligence 
has  passed,  becomes  the  subject  of  assignation,  it  is  necessary  that  the  assignee  either 
raise  diligence  of  new,  in  his  own  name,  or  obtain  special  warrant  and  authority  from 
the  cedent  to  prosecute  and  follow  forth  the  diligence  in  his  name.  Here  there  was  no 
authority  given  to  the  pursuer  to  do  diligence  but  in  his  own  name,  and  new  diligence 
ought  to  have  been  raised.  11th  July  1745,  Kilk,  p.  331,  Hay  against  Stewart. 
Fac.  Coll.  December  7,  1759,  Elliot  against  Scott  and  Oliver. 

[366]  Answered, — It  is  well  known  in  practice,  that  captions  issue  in  the  name  of 
an  assignee,  although  the  horning  was  executed  in  name  of  the  cedent;  14th  January 
1799,  James  Young.  Now,  if  a  caption  can  proceed  in  the  name  of  an  assignee,  much 
more  must  poinding  be  competent.  No  new  warrant  is  necessary  for  this  purpose  ;  the 
horning  contains  a  warrant  to  poind. 

The  Court  altered  the  interlocutor  reclaimed  against,  and  passed  the  biU  without 
caution. 


No.  94.  F.C.  N.S.  III.  372.     16  June  1813.    Teinds. 

The  College  of  Glasgow,  Pursuer. — Douglas  et  Mackenzie. 

Henry  Monteith  and  Others,  Proprietors  of  the  Barony  of  Monkland, 

Defenders. — Fvllerton. 

Stipend. — Lands  formerly  belonging  to  the  Cistertian  monks,  but  erected  into  a 
temporal  lordship  in  the  [year]  1587,  and  granted  '*cum  decimis  indusis"  are  not 
exempted  from  the  payment  of  stipend,  unless  it  clearly  appear  that  they  were  either 
novalia  or  laborer. 

In  the  locality  of  Monkland,  Henry  Monteith,  and  other  proprietors  of  the  barony 
of  Monkland,  claimed  a  total  exemptiou  from  the  payment  of  teind,  on  the  following 
ground: 

The  barony  of  Monkland  originally  belonged  to  the  Cistertian  monks  of  Newbottle. 
It  was  afterwards,  in  1587,  erected  into  a  temporal  lordship,  in  favour  of  Mark  Ker,  the 
commendator.  The  charter  bears,  that  Mark  Ker  had  resigned,  "Omnes  et  singulas 
terras,  cum  decimis  garbalibus  earundem,  ut  sequitur  inclusis."  And,  in  consequence 
of  that  resignation,  his  Majesty  granted  and  disponed  to  him,  "Omnes  et  singulas 
prefatas  terras,  cum  decimis  earundem  inclusis." 

The  lands  thus  disponed  to  Mark  Ker  had  come,  by  regular  progresses,  of  different 
kinds,  into  the  hands  of  the  present  heritors  of  Monkland. 

In  the  locality,  these  heritors  claimed  a  total  exemption  from  the  payment  of  teind, 
in  respect  their  lands  had  belonged  to  one  of  the  privileged  orders  of  ecclesiastics  before 
the  date  of  the  councils  which  limited  the  exemption  to  original  possessions,  and  taking 
all  such  privilege  away  from  acquirenda. 

It  was  admitted,  that  the  grant  to  the  lands  only  bore  ''  cum  decimis  inclusis,"  and 
that  the  additional  words,  '*  nunqiLam  antea  separatis"  being  a-wanting,  they  would,  in 
the  general  case,  and  under  the  settled  law  on  that  head,  have  no  privilege  of  exemp- 
tion. But  it  was  argued,  that  there  was  this  specialty  in  the  case,  that  the  lands, 
having  been  held  by  the  Cistertians,  they  were  taken  out  of  the  general  rule, — that 
order  of  monks  having  always  enjoyed  a  total  exemption  from  the  payment  of 
[373]  teind,  both  as  to  nooalia,  or  lands  brought  into  culture  for  the  first  time  by  them, 
and  also  as  to  labores,  or  lands  cultivated  propriis  manibus  et  sumptibus  suis,  as  appears 
from  the  bull  of  Pope  Innocent  III.  or  IV.  granting  them  that  privilege ;  and  Decret. 
Greg,  IX.  lib.  xxx.  tit.  10. — Siadr,  b.  iv.  tit.  24,  s.  9. — Sir  O.  Mackenzie,  b.  ii.  tik  10, 
8.  7,  Crawford  against  Lord  Prestougrange,  1st  July  1664. 
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The  College  of  Glasgow,  who,  if  this  exemption  was  allowed,  would,  as  titalan  of 
the  teinds  of  the  parish,  have  heen  liable  to  pay  the  whole  stipend,  objected  to  this 
claim,  and  maintained,  that  it  was  long  ago  settled  that  a  grant  of  teinds  cum  dednm 
inckisis,  does  not  give  an  exemption  from  the  payment  of  teind,  unless  accompanied  hj 
the  words  rnmquam  antea  separaUs,  The  heritors  of  Monkland  do  not  pretend  this,  h&t 
they  claim  an  exemption  on  the  special  ground  of  their  teinds  having  once  belonged  to 
the  Cistertian  order  of  monks.  The  doctrine  of  the  canon  law  was,  that  all  lands  were 
liable  ex  lege  to  pay  tithe,  but  that  monks  universally  had  an  exemption  in  favour  of 
such  lands  which  they  brought  into  culture  themselves,  and  continued  to  cultivate  with 
their  own  hands.  The  Cistertians,  Templars,  and  Hospitallers,  had  no  doubt  Uiis 
exemption,  both  as  to  novcUia  and  labores,  but  it  was  personal,  and  did  not  extend  to 
grounds  held  by  their  tenants. — Decret.  Greg,  IX.  lib.  iii.  tit  30,  de  dedmis. — Forbeiy 
p.  374,  375,  376.  Hence  arose  the  idea  that  such  lands  as  are  held  cum  dedmis  indm» 
nunquam  antea  aeparatis,  were  the  "  novalia  "  of  the  monks,  in  which,  as  never  haviog 
paid  teind  at  all,  a  separation  of  stock  and  teind  had  not  taken  place.  The  same  is  tiie 
case  as  to  '*  labores"  where  the  privilege  was  only  enjoyed  in  so  far  as  they  had  bees 
always  teind  free ;  and  hence  the  words  nufiquam  antea  separata,  are  in  either  view 
quite  necessary,  as  marking  the  precise  original  character  of  the  lands  in  regard  to  teinds. 
The  case  of  Crawford  is  held  as  a  bad  decision,  and  was  overturned  in  the  two  following 
cases:  Minister  of  Barrie  against  Gordon  of  Lawton,  15th  June  1737,  and  ColTille 
against  Balfour,  21st  November  1798. 

Besides  the  general  rule,  there  is  no  reason  to  conclade,  in  point  of  fact,  that  the 
lands  of  the  barony  of  Monkland  were  either  novalia  or  labores.  They  lay  at  too  great 
a  distance  from  the  Abbey  of  Newbottle,  to  make  it  at  all  probable  that  they  were  dther 
of  the  one  description  or  of  the  other. 

The  case  was  stated  in  informations. 

The  Court,  by  a  great  majority,  were  of  opinion  that  lands  which  had  belonged  to 
the  Cistertians  were  not  entitled  to  any  exemption  from  the  payment  of  teind,  unlesB  in 
so  far  as  they  were  either  novalia  or  labores,  and  that  there  was  no  evidence  of  the  lands 
in  question  having  been  of  either  the  one  description  or  the  other. 

[374]  The  interlocutor  was :  "  Find  that  the  lauds  belonging  to  the  heriton  of 
Mo^land,  are  not  held  by  them  cum  dedmis  induds  nunqtiam  antea  separaiu,  and 
therefore  their  teinds  are  not  entitled  to  exemption  from  payment  of  stipend."  ^ 

[Cf.  Lord  Blantyre  v.  Kennedy ,  1  D.  150.] 


No.  95.  F.C.  N.S.  III.  374.     17  June  1813.     1st  Div. 

The  Duke  of  Eoxbukghb  v,  J.  Bellkndbn  Kkr. 

[See  case  fully  reported  in  2  Dow  149,  3  S.R.R.  (H.L.)  154.] 


No.  96.      F.C.  N.S.  III.  378.     17  June  1813.     2nd  Div.— Lord  Bannatyne. 

James  Hamilton  and  Alexander  Jaffray,  Pursuers. — Sdidtor-Oeneral 

Maconochie  et  Oreenskidds. 

John  Bryson  and  William  Service,  Defenders. — Clerk  et  Moncrtif 

Lien — Agent, — In  a  law-suit  where  expences  had  been  found  due,  or  at  least  where  an 
interlocutor  had  been  pronounced,  that  carried  expences  by  necessary  implication,  the 
right  of  the  agent  for  the  successful  party,  to  claim  his  expences  from  the  party  against 

^  Tiie  College  of  Glasgow  had  another  plea  besides  calling  in  question  the  right  of 
total  exemption  of  the  heritors,  viz.  that  their  teinds  were  college-teinds,  and  only  litU« 
tUtimo  loco.  The  decision  of  the  Court  as  to  this  plea  was,  that  the  College  had  not 
made  out  that  their  teinds  were  such  as  to  give  them  the  privilege  of  bemg  ranked 
ultimo  loco.  The  College  petitioned  against  that  interlocutor,  and  ti^e  final  decision  on 
that  point  will  be  found  of  date  25th  May  1814. 
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whom  judgment  was  pronounced,  was  not  allowed  to  be  defeated  by  any  compromise 
of  the  law-suit 

The  defenders  were  found  liable  in  damages  generally  to  Mr.  Hamilton,  by  an  inter- 
locutor which  said  nothing  as  to  expences.  Before  the  damages  were  assessed,  the 
parties  entered  into  an  agreement  to  settle  the  matter  extrajudicially,  and  Mr.  Hamilton 
granted  Messrs.  Bryson  and  Service  a  discharge  in  these  terms  :  '*  Such  sum  of  money 
having  been  paid  to  me,  at  the  date  of  these  presents,  by  the  hands  of  William  Drysdale, 
writer  to  [379]  the  signet,  agent  for  the  said  parties,  whereof  I  hereby  acknowledge  the 
receipt  as  in  full  of  all  demands.  Therefore,  I  hereby  exoner,  acquit,  and  simpUciter 
discharge,  the  said  William  Service,  James  Bryson,  and  John  Bryson,  their  heirs, 
executors  and  successors  whomsoever,  not  only  of  the  jforesaid  two  processes  of  suspen- 
sion and  liberation,  and  of  the  foresaid  two  actions  of  damages,  and  of  the  haill  conclu- 
sions thereof,  whether  for  damages  or  expences,  and  of  all  that  has  followed  or  is  com- 
petent to  follow  thereupon,  but  also  of  my  whole  claims  of  whatever  nature  or  kind 
soever,  and  of  all  demands  competent  to  me  against  them :  It  being  understood,  that 
the  sum  now  received  by  me,  is  in  full  satisfaction  of  all  claims  relative  to  said  processes 
and  actions,  or  otherwise,  whether  for  principal  or  expences." 

After  this,  Mr.  Jaffray,  who  had  been  agent  for  Captain  Hamilton  in  the  process, 
but  who  had  no  knowledge  of  the  private  agreement,  when  it  was  entered  into,  enrolled 
the  cause,  and  craved  decree  for  expences  against  the  defenders  in  his  own  name.  And 
Lord  Bannatyne,  Ordinary,  "  Finds  that  the  discharge  of  the  process  by  the  pursuer, 
without  the  concurrence  of  the  agent,  who  disbursed  the  expences  incurred  therein, 
does  not  exclude  the  agent  from  claiming  these  expences  from  the  defenders :  Finds 
the  defenders  liable  in  the  expences  of  process,  to  the  effect  that  decreet  may  go  out  for 
the  amount  of  the  expences  sustained,  in  name  of  the  agent ;  appoints  an  account  thereof 
to  be  given  in,  and  remits  to  the  auditor  to  examine  and  tax  the  same." 

The  defenders  reclaimed  to  the  Court  and  pleaded, — 

It  is  incompetent  for  the  agent,  under  any  pretence,  to  keep  the  cause  in  Court  after 
it  has  been  settled  or  compromised  by  the  principal  parties  concerned.  It  has  of  late 
years  been  the  practice,  that,  where  expences  have  been  found  due,  the  agent  for  the 
saocessful  party  might  obtain  decree  in  his  own  name ;  and  in  two  cases  it  was  held, 
that  he  had  some  sort  of  hypothec  over  the  fund  recovered  by  his  labour  and  his  outlay. 
BeiU^  p.  463,  Johnston  against  creditors  of  York-Baildings-Company. — Clapperton 
against  Madachlan,  8th  June  1802.  But  these  last  judgments  have  been  thought  to  go 
too  far,  and  such  a  claim  was  dismissed.  BeUy  p.  463,  29th  November  1808,  Trustees 
of  Alison  against  Johnstone  Wylie.  In  the  present  case,  there  is  no  fund  over  which 
such  a  hypothec,  if  it  were  admissible  at  all,  could  extend.  The  defenders  owed  no 
debt  to  the  pursuer,  except  a  claim  of  damages,  which  was  only  liquidated  at  the  moment 
when  it  was  paid  away.  The  agent  should  have  interpelled  the  defenders,  and  put  them 
on  their  guaid  before  they  paid  both  damages  and  expences,  for  so  the  discharge  bears, 
to  Captain  Hamilton. 

Answered, — Before  the  settlement  of  the  process  of  which  Mr.  [380]  Jaffray  knew 
nothing,  he  had  been  employed  to  draw  out  a  scroll  of  a  submission  between  Captain 
Hamilton  and  the  defenders,  in  which  he  inserted  a  clause,  providing  that  the  arbiters 
should  have  power  to  award  payment  of  the  expences  to  him  personally.  And  the 
expences  were  not  provided  for  in  the  settlement,  entirely  from  a  mistake  of  the 
defenders'  agent,  who  imagined  that  they  had  been  previously  paid.  On  these  grounds  the 
defenders  ought  still  to  be  liable  in  payment  of  expences,  even  to  Mr.  Hamilton  himself. 

But,  2dlyt  The  law-agent  of  a  successful  litigant,  has  a  personal  claim  against  the 
opposite  party,  who,  either  directly  or  indirectly,  by  a  finding  of  damages,  is  found 
liable  in  expences. — 9th  July  1802,  Smith  against  Gemmel.  And  though,  if  he  allows 
his  client  to  receive  them,  the  claim  will  be  discharged,  it  can  be  so  no  otherwise,  than 
by  payment  to  his  client  or  himself, — Douglas  Rep.  p.  226,  Welsh  against  Nole. — 6^^ 
Term  Rep,  p.  361,  Reid  against  Dupper. — let  East  464,  Ormerod  against  Tait;  where 
Lord  Eenyon  said,  "  that  the  convenience,  good  sense,  and  justice  of  the  thing,  require, 
that  an  attorney  should  have  the  same  lien  on  damages,  as  if  they  were  recovered  by  the 
judgment  of  the  Court,  in  the  ordinary  course  of  the  cause.  The  public  have  an  interest 
that  it  should  be  so,  for  otherwise  an  attorney  will  be  forward  to  advise  a  reference. 
As  to  the  right  of  the  plaintiff  to  release  any  part  of  the  damages,  it  is  out  of  the 


756  HAMtLTOK,   ibc  V.  ^RVSOK,   ka  P.O.  Ito,  HA  nL 

question  here,  for  this  appears  to  be  no  other  than  a  mere  shuffle  between  the  plsixttiflF 
and  defendant,  to  cheat  the  attorney  of  hia  lien." 

Here  expences  necessarily  follow  damages.  And  if  it  were  necessary,  the  defendeis 
were  interpelled  from  paying  them  to  Mr.  Hamilton,  unless  they  had  applied  for  and 
obtained  Mr.  Jaffray's  consent. 

Lord  Meadowhank  said, — ^This  is  a  very  important  case;  and  instead  of  finding 
fault  with  the  practice  of  the  Courts  in  England  being  stated  to  us,  I  think  we  are  vety 
much  obliged  to  Mr.  Greenshields  for  it.  I  consider  the  doctrine  of  lien,  which  is  in 
fact  a  legal  hypothec,  created  or  invented  by  the  authority  of  courts  of  justice,  as 
forming  a  very  material  department  of  the  law.  I  remember  of  hearing  Lord  Mansfield 
state  his  leaning  to  liens ;  and  I  believe  it  is  known  now,  that  the  liens  then  introduced, 
have  been  considerably  increased  in  the  practice  of  England.  How  does  that  happen, 
for  I  remember  myself  of  arguing  successfully  against  them  in  this  Court.  It  was  a  case 
of  the  servants  of  distillers.  I  objected  to  their  right  of  lien,  that  the  lien  for  servants' 
wages,  by  the  custom  of  the  country,  had  only  been  applied  to  agriculture ;  and  Uut 
without  the  sanction  of  general  custom,  it  was  incompetent  for  the  Court  to  extend  the 
privilege  to  artisans  and  tradesmen,  over  the  subject  of  the  materials  which  they  manu- 
factured, which  the  law  allowed  to  agricultural  workmen  over  the  crop.  And  I  wib 
successful  in  that  argument  The  Court  at  first  in-  [381]  -clined  to  allow  the  lien,  bat 
afterwards  I  succeeded  in  getting  it  rejected. 

Then,  how  does  it  happen  that  new  liens  can  be  introduced  at  all  1  I  really  am  at 
some  loss  about  the  principle :  But  it  appears  to  me,  that  it  just  happens  in  the  way 
that  it  does  here.  Tou  have  the  custom  from  the  equity  of  the  thing.  You  find  a  new 
material,  created  by  the  labour  and  at  the  expence  of  the  agent,  and  you  allow  him  to 
get  decree  for  expences  in  his  own  name.  You  have  done  so  on  a  general  feeling  of 
equity ;  but  you  have  not,  as  far  as  I  know,  ascribed  that  to  any  particular  category  of 
le^  right  incidental  in  the  agent.  Hitherto  you  have  only  allowed  the  decree  to  issne, 
because  the  fund  was  still  in  medio  ;  and  there  seemed  to  be  an  equitable  ground  why 
he  should  be  preferred  to  his  employer  in  recovering  his  expences.  Then  you  came  to 
consider,  by-and-by,  what  was  to  be  the  law  when  the  equitable  right  was  disappointed ; 
and  by  the  natural  laws  of  the  human  understanding,  you  look  for  principle — for  some 
right  to  prevent  this  improper  practice,  and  whereby  the  natural  right  of  the  agent  to 
recover  his  outlay  may  not  be  defeated.  To  make  this  gooil,  becomes  a  lien  almost  <rf 
course.  It  is  put  into  the  class  of  liens ;  and  it  is  now,  established,  though  very  recent 
law,  for  I  know  that  there  was  no  such  law  at  the  beginning  of  the  last  century,  nor,  I 
believe,  when  I  came  to  the  bar.  But  when  you  come  to  consider  it  as  now  established, 
it  is  very  natural  that  you  should  refer  it  to  some  existing  right— some  right  of  the 
nature  of  liens,  whereby  the  agent  may  be  protected  against  any  wrong  that  may  be 
committed,  in  order  to  disappoint  him.  That  seems  to  be  the  fact  from  the  cases  here 
quoted.  The  subject  is  considered  as  a  kind  of  fruit  of  the  man's  labour ;  and,  if  he 
has  any  equitable  right  at  all,  it  is  extended  so  as  to  secure  his  claim  from  being 
defeated  in  a  question  with  his  employer's  creditors.  It  is  a  general  right  conferred  by 
the  law  on  him,  in  consequence  of  the  labour  and  expence  bestowed.  You  see  Loid 
Kenyon  points  not  to  an  abstract  principle,  but  to  the  general  doctrine  of  expediency. 
That  there  would  be  a  great  inexpedience  in  the  parties  disappointing  their  agent  of  this 
sort  of  remuneration,  on  which  he  has  placed  some  reliance.  All  that  is  a  very  power- 
ful plea ;  and  how  fkr  we  are  entitled  to  infer  principles  in  it,  is  very  much  deserving 
of  consideration.  It  is  merely  a  kind  of  process  of  the  thought  of  a  lawyer  that  infers 
an  antecedent  right  to  an  effect  given  that  will  lead  to  the  extension  of  it 

At  the  same  time,  I  would  be  loath  to  take  a  step  that  it  would  frighten  you  to  take ; 
and  I  think  there  is  no  occasion  to  take  it  here.  What  man  of  any  feeling  would  have 
acted  as  is  alleged  to  have  been  done  here  ?  But  the  defender  has  not  denied  it  He 
took  the  advantage  of  this  very  law-suit  to  disappoint  the  agent  of  hia  claim,  by  means 
of  this  transaction:  But  I  think  we  are  entitled  to  maintain  the  right  as  it  exista^ 
without  taking  the  step  which  I  mentioned.  Here  is  a  wrong  done,  dedita  opera  of  a 
prior  existing  right  as  it  stands ; — a  wrong  which  the  former  agent,  who  knew  it, 
cannot  [382]  set  his  face  to.^     That  is  living  evidence — the  disappearing  of  Mr.  Drysdale 

^  It  was  alleged  that  the  defender's  former  agent  had  refused  to  act  for  him  in 
this  action. 
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fiom  the  case.  I  hold  it  to  be  probcUio  probata,  unless  it  is  explained ;  and  I  am  clear 
for  giving  redress. 

Lord  Robertson, — On  considering  this  case  attentively,  T  have  come  to  be  of  the 
opinion  of  your  Lordship.  I  do  not  blame  the  respondent^  for  having  recourse  to  the 
English  law ;  but,  at  the  same  time,  I  really  lay  it  entirely  out  of  view.  We  have 
sufficient  principles  in  our  own  law  to  decide  it,  though  it  is  not  a  very  ancient  thing. 
If  the  case  had  remained  in  Court,  Mr.  Jeffray  would  have  beeu  entitled  to  demand 
decree  for  expences  in  his  own  name,  and  as  matter  of  right ;  and,  if  so,  is  it  possible  to 
conceive  that  Mr.  Hamilton  could,  by  any  compromise,  affect  the  existing  right  which 
his  own  agent  had  ?  It  was,  no  doubt,  in  his  power,  in  so  far  as  his  own  interest  was 
concerned,  to  do  what  he  liked ;  but  he  could  not  affect  his  agent's  right  I  proceed 
on  the  basis  of  Mr.  Jeffray  having  had  a  right,  independent  of  Hamilton  altogether,  to 
get  decree  in  his  own  name.  It  is  of  no  consequence  that  expences  had  not  been  found 
due  per  expressuniy  for  damages  had  been  awaited,  and  expences  followed  as  matter  of 
course. 

Lord  GlerUee. — I  was  very  doubtful  of  the  interlocutor  formerly,  and  I  am  so  yet  as 
to  the  general  question ;  because,  from  the  state  of  the  process  here,  it  is  plain  that 
expences  would  have  been  found  due.  That  in  every  case  whatever,  the  agent  should 
have  right  to  insist  on  the  process  going  on,  in  order  to  settle  the  question  of  expences, 
I  think  does  not  follow.  Suppose  a  party  does  not  choose  to  ask  ex|>ences  when  be  has 
gained  his  case,  I  have  great  doubts  if  we  could  allow  the  agent  to  come  forward  and 
eay  that  he  insisted  on  it.  I  rather  think  we  would  let  him  then  take  his  chance  of 
recovering  them  from  his  client.  But  here  there  is  a  difference  from  the  narrative  in 
the  answers.  We  are  told  and  shewn  the  scroll  of  the  submission  claiming  expences, 
and  then  we  are  told,  in  the  most  explicit  terms,  that  Mr.  Drysdale  understood,  that,  in 
point  of  fact^  the  expences  previously  incurred  had  been  paid.  If  he  understood  that  to 
be  the  case,  then  it  is  very  plain,  that,  when  he  paid  sixty  guineas  to  Mr.  Hamilton,  he 
must  have  understood  that  it  was  over  and  above  the  expences  of  process.  In  that 
case,  to  be  sure,  when  it  turns  out  that  they  had  not  been  paid,  then  it  just  comes 
to  ^e  ordinary  case  of  an  error  in  essentiaXibus ;  so  that,  on  that  footing,  I  rather 
incline  to  think  that  there  may  be  room  for  this  claim :  and,  no  doubt,  the  allegation 
is  supported,  in  some  measure,  by  Mr.  Drysdale  not  being  the  agent.  I  am  therefore 
for  adhering  here ;  but  on  the  general  principle  I  have  some  doubt. 

[383]  Lord  Bannatj/ne, — One  rule  of  law  often  leads  to  another.  It  is  perfectly 
founded  in  the  practice  of  the  Court,  that  when  an  agent  recovers  a  sum  of  money,  he 
has  right  to  get  decree  for  expences  in  his  own  name,  and  his  client  will  not  be  listened 
to  in  opposing  it.  He  has  ajus  qucesitum  to  get  the  sum  of  money  as  a  security  for  his 
own  expences ;  and,  in  that  situation,  I  conceive  he  is  so  far  dominus  litis.  There  was 
nothing  to  hinder  Mr.  Hamilton  to  discharge  his  own  debt ;  but  be  had  no  right  to  do 
itk  as  to  his  agent^  without  getting  his  consent.  That  is  the  view  which  I  take  of  the 
case.  At  the  same  time,  I  conceive  that  it  is  a  very  important  question;  that  you 
should  not  be  rash  in  deciding  either  one  way  or  other.  I  am  for  deciding  on  the 
specialties,  and  leaving  the  general  question  to  be  tried  when  it  shall  be  necessary. 

Lord  Justice-Clerk, — If  it  is  the  opinion  of  the  majority  of  your  Lordships,  that  the 
interlocntor  should  be  adhered  to,  I  will  acquiesce.  But  I  think  it  will  be  rather  too 
much  to  say,  that  in  no  case  can  a  party  compromise  his  action  without  the  consent  of 
his  agent 

Lord  Meadowbank, — I  do  not  venture  to  go  so  far  as  to  say  that  it  is  a  vested  right ; 
but  it  is  an  equitable  right,  resulting  from  the  decision  in  contemplation  of  the  parties, 
which  was  here  disappointed,  after  presumptive  notice. 

The  Court  adhered,  17th  June  1813. 

[Cf.  Box  V.  Stewart,  3  July  1818,  F.C.] 
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No.  97.    F.C.  N.S.  III.  384.     22  June  1813.     2nd  Div.— Lord  Meadowbank. 

The  Eabl  of  Aboynb,  Pursuer. — Baird  et  Macdonald, 
Liswis  Innes,  Defender. — Clerk,  Forbes,  et  ff.  Lumsden. 

Serviivde — Hunting, — A  person  having  a  jus  aueupandi  over  a  forest,  the  property  of 
another,  may  lawfully  exercise  the  same,  either  personally  or  by  his  game-keeper  duly 
authorized,  or  by  any  qualified  friends  whom  he  may  permit,  whether  his  tenants  or 
not,  or  whether  he  be  personally  present  or  not,  provided  he  do  not  exercise  it 
abusively,  or  encroach  unreasonably,  or  absorb  the  general  right  of  fowling  as  well  as 
hunting  belonging  to  the  proprietor  of  the  forest. 

The  forest  of  Birse  and  Glencat  belonged  to  the  Bishops  of  Aberdeen,  by  virtae  of 
a  grant  from  William  the  Lion,  with  a  prohibition  ''  ne  quis  in  dictis  terris,  sine  eorom 
licentia  sint  aut  venetur  super  nostram  plenariam  forisfacturam." 

The  arable  lands  in  the  parish  were  feued  out  by  the  bishops,  with  privilege  of 
pasturage  and  other  privil^es  in  the  forest  of  Birse. 

Various  disputes  having  arisen  between  the  Earl  of  Aboyne,  as  proprietor  of  the 
forest,  and  the  parties  having  rights  of  servitude  over  it,  they  were  all  finally  adjusted 
by  a  regular  submission  and  decree-arbitral,  pronounced  by  the  late  John  Mackenzie  of 
Delvin,  writer  to  the  signet,  and  Francis  Farquharson,  accountant  in  Edinburgh. 

About  the  year  1797,  Mr.  Charles  Innes,  who  had  right  by  progress  to  the  estate  of 
Balb(^e,  "  cum  privilegio  et  libertate  aueupandi,  et  piscandi,  et  cum  communi  pastota 
in  forestis  de  Birse,  Glencat,"  &c.  let  the  house  of  Ballogie,  as  shooting-quarters^  to  the 
Honourable  William  Maule  of  Panmure,  along  with  the  privelege  of  fowling  over  the 
forests  of  Birse  and  Glencat.  Ballogie  has  since  been  possessed  as  shooting-quarten, 
successively  by  Mr.  Baird  of  Newbyth,  Lord  O'Neil,  and  others,  who  claimed  the  right 
of  fowling  in  the  forest,  in  consequence  of  the  defender  and  his  predecessor,  Mr. 
[386]  Charles  Innes,  having  set  the  house  to  them  with  that  privilege. 

The  Earl  presented  a  bill  of  suspension,  praying  for  an  interdict  prohibiting  and 
discharging  Mr.  Innes  from  appointing  game-keepers  to  hunt  and  shoot  in  the  forest^ 
and  from  giving  liberty  to  strangers,  tenants,  and  others,  to  hunt  thereon,  till  the  issoe 
of  the  cause. 

Lord  Newton,  as  Ordinary  on  the  bills,  upon  advising  the  bill  with  answers  and 
replies,  passed  the  same  (8th  September  1808)  '*  for  the  purpose  of  trying  the  qaestion 
how  far  the  rights  of  the  parties  to  hunt  and  kill  game  over  the  forests  of  Birse  and 
Glencat  do  extend ; "  and  the  pursuer  raised  an  action  of  declarator,  concluding  to  have 
it  found  and  declared,  that,  by  virtue  of  his  titles,  he  had  the  only  undoubted  right  of 
property  in  the  forests  of  Birse  and  Glencat,  sul;>ject  only  to  the  restrictions  and 
servitudes  specified  in  the  decree-arbitral  1755. 

The  summons,  so  far  as  regarded  the  defender,  Mr.  Innes,  stated  the  pursuer's  right 
as  above,  subject  to  the  aforesaid  servitudes,  ''  and  subject  also  to  the  farther  personal 
privilege  in  favour  of  Lewis  Innes,  Esq.  of  Balnacraig,  as  proprietor  of  the  lands 
Tilliesnaught  or  Ballogie,  of  shooting  wild  fowl  in  the  said  forests  of  Birse  and 
Glencat ; "  and  the  summons  concluded,  that  *'  it  should  be  found  and  declared,  that  the 
pursuer  had  the  only  good  and  undoubted  right  of  property  in  the  forests,"  subject  only 
to  the  foresaid  servitudes,  *'and  to  a  personal  privilege  of  fowling  in  favour  of  the 
proprietor  of  Tilliesnaught  or  Ballogie." 

The  suspension  and  declarator  were  conjoined,  and  Lord  Meadowbank  pronounced 
the  following  interlocutor  (12th  May  1809):  "Finds,  that  franchise,  easement,  or 
whatever  be  its  proper  class,  is  a  right  incident  to  feudal  property  in  land  at  common 
law,  but  not  to  rights  of  the  nature  of  servitudes ;  and  though  the  right  is  restricted  by 
statute,  qvoad  the  autocratic  exercise  thereof  to  proprietors  of  a  certain  extent,  it  cannot 
be  lawfully  exercised  by  them  on  any  ground,  contrary  to  the  wUl  of  the  proprietor 
thereof,  on  the  pretext  that  they  have  rights  of  servitude  afipecting  the  surface  of  the 
same :  And  with  regard  to  Lewis  Innes,  in  respect  of  the  admission  by  the  Earl  in  his 
summons,  that  Mr.  Innes  has  a  right  of  hunting  and  fowling  over  the  forests  of  Birse 
and  Glencat ;  and  in  respect  that  this  privilege  implies,  from  the  very  nature  of  it,  a 
right  to  communicate  the  same  to  friends,  game-keepers,  and  assistants,  when  conferred 
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without  an  express  restriction  in  that  respect,  Finds  the  letters  orderly  proceeded  in  the 
suspension,  and  sustains  the  defences  in  the  declarator,  and  decerns." 

[386]  His  Lordship  pat  into  a  process  a  note,  explanatory  of  the  grounds  of  his 
jnd^enti  in  the  foUowing  terms : 

"  I  have  lodged  in  process  copies  of  two  ancient  charters,  which  show,  that  the  right 
of  hunting,  &c.  was  connected  with  property  in  France,  from  the  earliest  times  after  the 
conquest  of  G^ul ;  and,  in  fact,  early  charters  exhibit  those  rights  in  writing  which  were 
originaUy  exercised  without  written  titles,  as  a  natural  appendage  of  property,  according 
to  the  notion  of  the  founders  of  the  kingdoms  of  modern  Europe.  It  is  very  likely 
that)  in  countries  like  Scotland,  little  of  which  ever  had  been  subjected  to  cultivation  in 
those  times,  great  wastes  were  left  without  a  proprietor,  and  great  part  of  the  ground 
that  was  appropriated  remained  with  little  or  no  occupation.  Hence,  much  freedom 
might  be  used  by  all  and  sundry  in  hunting  over  such  waste  and  neglected  grounds. 
Bnt  when  Scotland  got  a  government,  she  adopted  the  same  law  as  to  landed  property 
with  the  rest  of  Europe,  from  whence  she  imported  her  forms  of  conveyancing  and  most 
of  her  institutions.  And,  accordingly,  the  notion  of  exclusive  possession  has  everywhere 
been  ascribed  to  property,  and  the  rights  of  enjoying  the  gratification  which  it  affords ; 
and  among  others  that  in  question  must  partake  of  the  same  exclusive  character.  The 
English  notion  that  the  right  of  game  is  in  the  crown  is  a  mere  subtlety  of  the  Roman 
lawyers,  deduced  from  the  feudal  form  of  conveyancing,  land  favoured  by  hunting  being 
in  an  extraordinary  degree  the  passion  of  the  first  kings  after  the  Norman  conquest. 
The  right  of  hunting  belonged,  over  all  Europe,  to  allodial  property  as  much  as  to  bene- 
ficiary ;  and  the  feudal  form  of  surrender  and  grant  could  no  more  than  recognize  what 
previously  existed.  The  grants  of  rights  of  forestry  are  not  essentially  different  from 
the  rights  of  hunting  proceeding  from  allodial  property.  The  kings  had  a  domestic 
establiishment  in  each  of  their  villas  or  domains,  similiar  to  that  of  other  proprietors, 
and  the  charge  of  the  game  was  committed  to  a  forester,  and  he  held  courts  and 
punished  offences,  with  the  assistance  of  the  suitors  of  the  domains.  These  offences 
were  contempts  of  the  chief  magistrate,  and  like  breaches  of  the  king's  protection  or 
peace  {droU  de  sauvegarde),  incurred  heavier  penalties  than  when  committed  against 
subjects.  Hence,  for  the  like  reason,  that  it  was  an  object  to  become  the  king's  vassal 
or  liegeman,  and  so  be  protected  by  those  higher  penalties,  which  the  violators  of  the 
king's  peace  (protection)  incurred,  than  that  of  any  other  person,  it  was  also  of  advan- 
tage to  have  the  character  of  the  king's  forester,  and  to  be  entitled  to  recover  those 
higher  amerciaments  for  trespasses  that  were  exigible  by  the  king's  foresters,  than  by 
private  proprietors  or  their  foresters.  Hence  the  grants  of  forests  and  warrants  are 
fenced  with  prohibitions,  super  nostram  plenariam  forisfaduram. 

[387]  '*  These  points  of  ancient  law,  which  I  consider  to  be  clear,  lead  to  the  dis- 
cussion of  the  only  point  on  which,  I  think,  any  doubt  on  the  general  doctrine  of  law 
on  this  subject  can  be  raised, — Whether  the  right  of  hunting  over  the  property  of 
another,  can  be  acquired  as  part  and  pertinent  of  a  different  estate,  and  that  whether 
the  right  acquired  is  to  a  share  of  the  benefit  of  a  royal  forest  (or  royal  grant  of  forestry), 
or  as  a  burden  on  the  ordinary  franchise  of  every  feudal  proprietor.  If  the  chargers 
think  they  can  make  any  thing  of  this  point,  let  them  state  the  facts  of  their  possession 
articulately,  and  argue  the  law.  They  may  look  into  the  Charters  of  Eobert  I.  Nos.  38, 
46,  67,  92,  where  they  will  find  curious  matter. 

"  I  have  only  to  add,  that  I  should  have  construed  Mr.  Innes's  grant  of  hunting  very 
differently,  had  it  not  been  for  a  judicial  admission,  against  which  I  don't  think  the  Earl 
can  he  reponed." 

The  pursuer  reclaimed  to  the  Court,  who  (19th  December  1809)  "  Refuse  the  same, 
and  adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as  it  finds  that  Lewis  Innes 
has  a  right  of  fowling,  or  privUegium  et  lihertatem  attcupandi,  over  the  forerts  of  Birse 
and  Glencat,  but  recall  the  interlocutor  in  so  far  as  it  finds  he  has  a  right  of  hunting ; 
and  remit  to  the  Lord  Ordinary  to  hear  parties  as  to  the  extent  of  his  privilege,  and 
particularly,  whether  it  is  communicable  as  the  ordinary  right  or  franchise  of  hunting 
and  fowling." 

Memorials  accordingly  were  given  in,  accompanied  with  condescendences,  hinc  inde, 
and,  of  this  date  (November  13^  1812),  the  Lord  Ordinary  pronounced  the  following 
interlocutor :  "  Observing  that  the  usage  alleged  by  Mr.  Innes,  prior  and  subsequent  to 
the  decree^rbitral  1755,  is  not  controverted  by  the  Earl,  Finds,  that  the  liberty  and 
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privilege  of  fowling  conferred  by  the  defender's  titles,  is,  presumptione  juris  ei  dejure,  a 
grant  by  a  verm  domtrma^  effectually  burdening  the  right  of  property  in  the  forest  of 
Birse,  belonging  to  the  pursuer,  with  the  office  and  privilege  of  forester  connected  Uiere- 
with :  Finds,  that  the  liberty  and  privilege  so  conferred  on  the  defender,  is  a  franchiie, 
conferred  as  an  heritable  right,  rendered  an  appendage  to  the  property  of  Tilliesnaogbt 
or  Ballogie,  and  as  it  affects  a  district,  created  a  royal  forest  under  the  guardianship  of  a 
forester,  and  appears  to  be  co-ordinate  and  co-effective  with  the  rights  of  the  grantee 
thereof,  must  be  considered  as  a  franchise,  entitled,  so  far  as  it  goes,  to  the  benefit  of 
such  an  establishment,  and  to  a  fair  and  liberal  construction  as  to  the  exercise  thereof, 
according  to  use  and  wont :  Finds,  that  the  said  privileges  may  lawfully  be  exerdsed  by 
the  defender  personally,  or  by  his  gamekeeper,  duly  authorized  for  that  purpose,  or  by 
any  [388]  qualified  friends  whom  he  may  permit,  whether  his  tenants  on  Ballogie  or 
not,  or  whether  the  defender  be  personally  present  or  not,  but  always  in  such  way  and 
manner  as  not  to  be  abusively  exercised,  or  encroach  unreasonably  on,  or  absorb,  the 
general  right  of  fowling,  as  well  as  hunting,  belonging  to  the  pursuer  over  the  said 
forest,  and  decerns  and  declares  accordingly  :  And  as  this  case  has  been  very  ably  and 
learnedly  argued,  in  a  manner  that  does  honour  to  the  counsel  on  both  sides,  dispensei 
with  any  representation. 

"  NoTB. — ^The  point  not  being  before  the  Ordinary,  he  does  not  think  himself  entitled 
to  decide  it.  Bat  he  doubts  of  the  competency  of  granting  to  the  tenant  of  Ballogie,  in 
a  manner  not  recallable  for  abuse,  a  permission  to  shoot.  Such  a  permission,  if  exeidsed 
in  a  certain  way,  may  be  destructive  to  the  game  of  the  forest,  yet  could  not  be  recalled 
by  Mr.  Innes,  nor  easily  regulated  by  legal  interposition;  and  yet  the  forester,  the 
Ordinary  thinks,  might  have  such  ground  of  complaint,  as  that  Mr.  Innes  ought  to 
recall  the  permission  so  abused,  were  it  in  his  power  so  to  do.  If  it  is  conferred  by 
tack,  it  therefore  should  be  declared  subject  to  recall  for  excessive  or  abusive  use.'' 

The  pursuer  reclaimed  and  pleaded. 

That,  by  his  titles,  he  had  an  absolute  right  of  forestry,  which  gave  bim  the  exclu- 
sive privilege  of  hunting  and  fowling  in  the  forest. — Inst,  lib.  ii.  tit.  1,  s.  12,  ff.  lib.  viii. 
tit.  3,  s.  16. — Blackstane,  b.  ii,  c.  27. — Craigy  lib.  ii.  dieg.  8,  s.  13. — JSrttk.  ii.  6,  6,  9th 
August  1763,  Watson  of  Saughton  against  Earl  of  Errol;  3d  March  1778,  Marquis  of 
Tweeddale  against  Dalrymple ;  16th  June  1790,  Earl  of  Breadalbane  against  Living- 
stone. 

The  right  of  the  defender  is  neither  an  absolute  rights  nor  even  of  common  or  joint 
property.  It  is  a  privilegium  ei  Ubertas  aucupandi.  It  is  therefore  a  right  analogous  to 
a  servitude,  and  must  be  governed  by  the  same  rules  as  other  servitudes ;  for,  as  to  the 
doctrine  that  the  forester  is  a  mere  keeper  of  the  game,  and  that  other  grantors  may 
have  equal,  or  even  superior  rights  of  shooting,  it  is  a  mere  subtilty  of  Norman  lawyers, 
and  has  no  place  in  the  law  of  Scotland  :  and  especially  where  the  forest  itself  is  con- 
veyed to  the  forester,  there  can  be  no  pretence  for  such  an  argument. — Statr^  iL  3,  67 ; 
Bank.  ii.  3,  110;  ErsL  ii.  6,  14. 

I.  Then,  all  servitudes  are  of  strict  interpretation,  and  cannot  be  extended  beyond 
the  uses  and  purposes  for  which  they  are  created ;  Bank,  ii.  7,  1. — Ersk.  ii.  9,  34. — 
Diet  Vol.  II.  p.  374. — 2l8t  June  1667,  Watson  against  Feuars  of  Dunkenon. — 20th  Janu- 
ary 1680,  Earl  of  Southesk  against  Laird  of  Melgum. — 20th  December  1775,  Brown  against 
Kixdoch. — 27th  November  1793,  Leslie  against  Cuming. — 18th  November  1808,  Beve- 
ridge  against  [389]  Marshall.— 9th  March  1809,  Wood  against  Kobertson.— 6th  July 
1809,  Scott  against  Bogle. — 8th  December  1808,  Murray  against  Magistrates  of 
Peebles. 

II.  From  the  special  nature  of  the  servitude  in  question,  it  must  be  incommunicable. 
It  is  not  one  of  the  ordinary  feudal  servitudes ;  and  therefore,  as  there  is  no  custom  to 
shew  that  more  is  implied  than  the  words  of  the  grant  express,  it  cannot  be  extended 
beyond  them ;  and, 

III.  The  titles  of  the  defender  are  so  particular,  as  to  render  this  strictness  mors 
than  usually  necessary,  for  there  are  various  titles  of  his  lands,  where  no  such  hberttu 
aucupandi  is  alluded  to.  There  may  be  even  some  doubt  as  to  the  existence  of  the 
right  at  all,  but  surely  there  is  none  as  to  the  right  of  communicating  it.  As  to  tenants, 
reference  was  made  to  24th  January  1809,  Campbell  and  Stewart  against  Campbell; 
and,  as  to  gamekeepers,  it  was  said  to  be  prohibited  by  25th  Geo.  HI.  c,  50,  s.  17. 
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Answered  for  the  defender, — 

Hunting  forms  the  chief  employment  of  all  nations  in  a  certain  period  of  their  pro- 
gress. It  is  a  right  inherent  in  all  by  the  law  of  nature,  and  there  is  no  common  prin- 
ciple by  which  it  is  abridged  or  restricted ;  and  consequently  it  is  one  which  is  entitled 
to  the  most  liberal  interpretation,  unless  it  is  restricted  by  positive  laws.  But  it  will  be 
found  that  there  is  no  such  restriction  in  the  game  or  forest-laws. — Gharta  de  Foresta 
CamUi, — Leg,  Ang,  Sax.  p.  352. — Manwoody  c.  1,  s.  1,  c.  5,  s.  1,  c.  4,  s.  1,  2. — Co,  Lit 
iv.  300. —  Mantvood,  c.  21,  s.  4. 

The  pursuer,  besides,  is  not  the  absolute  proprietor  of  the  forest.  The  whole  super- 
ficial use  is  exhausted  by  servitudes  under  the  decree-arbitral  of  Messrs.  Farquharson  and 
Mackenzie ;  and  it  is  a  mistake  to  say,  that  the  grant  of  the  office  of  forestry,  which  is 
all  that  the  pursuer  has,  and  the  grant  of  lands  in  free  forestry,  or  free  warren,  are  the 
same. —  Charters  of  Robert  I.  No.  38,  67,  46. — CharttUary  of  Aberdeen,  fol.  50. 

The  defender's  right,  on  the  other  hand^  is  a  franchise  of  free  forestry.;  and,  as  such, 
he  has  right  to  grant  powers  and  privileges  to  others ;  Charttdary  of  Melrose, — Chartvlary 
of  Kdso^  No.  1. — DoUrymple  Col,  385. — Ghartulary  of  Paisley  ;  for  it  is  by  no  means 
of  the  nature  of  a  servitude,  as  is  pleaded  by  the  pursuer,  who  while  he  argues  that  it 
is,  expressly  admits  that  such  servitudes  are  not  recognized  in  the  law  of  Scotland 
atalL 

At  advising,  Lard  Oraigie  said, — It  has  been  found  by  a  final  interlocutor,  that  Mr. 
Innes  has  a  right  of  hunting ;  but  the  question  is,  as  to  the  nature  and  extent  of  the  right. 
It  appears  to  me,  that  it  is  a  right  of  servitude,  and  that  it  must  be  used  as  such.  It  is 
very  difficult  to  say  in  the  abstract^  what  those  uses  should  be,  [390]  before  we  have  an 
opportunity  of  seeing  something  done  that  the  party  may  complain  of.  But,  in  the  first 
place,  I  thmk  Mr.  Innes  can  give  no  stranger  a  right  to  shoot.  Neither  can  he  authorize 
the  mere  cultivators  of  the  ground,  the  ordinary  tenants,  to  do  it.  But  whatever  can  be 
reasonably  done  by  the  owner  shooting  by  himself,  his  family,  and  friends  visiting  him, 
is  competent.  The  keeping  of  a  game-keeper  must  depend  on  the  manner  in  which  he 
behaves  \  for  if  he  is  to  shoot  constantly  on  these  grounds,  leaving  Mr.  Innee's  own  estate 
untouched,  or  if  he  is  to  dispose  of  the  game  for  profit,  it  appears  to  me  that  it  would 
be  an  abuse. 

As  to  the  nature  of  the  right  of  forestry,  which  is  treated  of  at  great  length  in  the 
case,  it  appears  to  me  not  to  be  material,  for  I  think  this  is  nothing  more  than  a  right 
of  servitude. 

Lord  Glerdee. — It  is  difficult  to  find  words  exactly  suitable  to  a  right  of  this  kind. 
I  think,  with  propriety,  it  may  be  considered  as  a  servitude  in  one  sense ;  but  if  the 
the  word  servitude  is  used  in  another  sense,  I  confess  it  is  not,  for  certainly  it  is  not 
one  of  those  rights  which  can  be  entailed  on  another  man's  estate  by  constant  use. 
But,  however,  that  is  of  very  little  consequence ;  for,  in  this  case,  there  is  a  right  to 
shoot  in  the  forest  contained  in  the  defender's  charter,  and  you  may,  with  great  safety 
in  this  case,  consider  and  treat  it  as  a  servitude ;  and  I  agree  with  Lord  Craigie,  that  it 
is  not  easy  to  say  any  thing  about  it  till  an  abuse  occurs.  The  Lord  Ordinary  has  done 
as  much  as  would  be  safe.  As  to  the  right  of  allowing  strangers  to  shoot,  I  have  no 
hesitation  about  that.  The  only  thing  I  have  any  difficulty  about,  is,  as  to  people 
visiting  him, — some  who  have  no  more  connection  with  the  estate  than  with  any  other 
in  the  three  kingdoms ;  whether  he  can  give  right  to  strangers,  while  he  is  using  it 
himself,  and  by  his  family,  friends,  and  gamekeepers.  I  think  the  interlocutor  provides 
for  every  species  of  abuse  whatever. 

Lord  Robertson. — ^The  only  question  now  before  us  is.  Whether  the  right  of  Mr. 
Innes  is  of  an  exclusive  nature,  only  capable  of  being  exercised  by  himself  individually, 
or  whether  it  may  be  communicated.  I  cannot  consider  this  as  of  the  nature  of  a 
servitude,  ubi  prcedium  servit  prcedio.  The  very  definition  of  a  prsedial  servitude,  com- 
pletely excludes  the  idea  of  that.  It  is  a  right  of  a  peculiar  and  anomalous  kind,  which 
arises  from  the  admission  of  the  Earl,  rather  than  the  right  of  Mr.  Innes. 

I  can't  consider  that  right  as  so  exclusive  as  that  it  can  be  exercised  only  by  himself. 
The  pursuer  does  not  push  his  argument  so  far  as  to  say,  that  no  person  can  go  to  the 
field  with  Mr.  Innes,  but  he  says  no  one  can  do  it  unless  Mr.  Innes  is  present,  in  which 
case,  it  is  admitted,  that  it  may  be  communicated  to  friends  and  game-keepers.  I  think 
the  Lord  Ordinary  has  really  hit  on  the  plain  common  sense  of  the  matter. 

[391]  Lord  Justice-Clerk, — In  this  case  we  are  under  great  obligations  to  the  liord 
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Ordinary,  and  I  am  clearly  of  his  opinion.  On  looking  at  the  terms  of  the  rights,  and 
considering  this  as  a  real  right  in  Mr.  Innes,  I  can't  bring  myself  to  treat  it  as  a  serri- 
tude.  In  the  first  place,  no  such  servitude  is  acknowledged  in  the  law  of  Scotland. 
This  privilege  is  engrossed  in  the  very  essence  of  the  titles.  I  look  on  it  as  a  real  right, 
which  he  has  power  to  exercise  in  the  way  and  manner  that  real  rights  may  always  he 
exercised.  It  is  admitted,  that  there  is  a  privilege  of  fowling.  How  is  it  to  be  exer- 
cised ?  Are  we  to  concur  with  the  pursuer  in  holding  that  it  is  a  right  merely  personal 
to  Mr.  Innes  1 — ^that  whether  the  proprietor  is  young  or  old,  male  or  female,  no  peison 
else  can  exercise  it.  In  that  way,  the  right  may  be  for  centuries  in  abeyance.  I  know 
no  such  right  in  law.  The  estate  of  Tilliesnaught  is  adjoining  to  the  foresk  The 
lands  were  conveyed  by  the  person  who  was  proprietor  of  all  the  forest^  and  of  its  rights 
and  privileges.  Looking  to  the  way  and  manner  in  which  this  was  given,  and  conceiving 
that  it  is  transmissible  with  the  estate,  and  not  being  able  to  consider  it  in  the  light  of 
servitude,  I  must  just  take  the  same  view  of  it  as  the  Ordinary  has  done. 

If  the  proprietor  were  to  farm  it  out  as  a  means  of  profit  or  advantage,  then  I  think 
Lord  Aboyne  would  be  entitled  to  interfere.  It  would  be  an  abuse  to  convert  the  nae 
of  killing  game  in  a  fair  sportsman-like  manner,  into  a  means  of  profit.  But^  on  the 
other  hand,  suppose  Mr.  Innes  unable  to  go  out  to  the  forest  and  to  kill  the  game 
himself,  I  don't  think  he  should  be  prevented  from  getting  game  for  his  own  table  hy 
means  of  a  game-keeper,  or  for  his  fnends ;  for  I  don't  think  it  unreasonable  that  he 
should  be  entitled  to  indulge  his  friends  and  acquaintances  with  some  sport  in  the 
forest,  as  any  other  person  can  do  on  his  own  estate.  I  don't  think  the  Lord  Ordinary 
has  done  wrong  in  allowing  that,  as  a  part  of  the  franchise.  Wherever  there  is  abuse, 
or  whenever  it  is  converted  into  an  engine  of  profit,  Lord  Aboyne  will  be  entitled  to 
interfere. 

Zjord  Meadowbank, — I  can  add  nothing  to  what  has  been  stated  by  the  migority  of 
your  Lordships.  It  appears  to  me  that  this  is  not  an  onus  belonging  to  the  categcoy 
of  real  servitudes.  It  wants  the  essential  character  of  a  servitude.  A  servitude  is  not 
capable,  as  this  is,  of  becoming  a  feudal  estate.  Tou  can't  make  a  feudal  grant  of  a 
road  to  any  one,  except  in  respect  of  his  tenement,  and  then  it  must  be  measured  by 
the  use  of  the  tenement.  I  consider  this  very  differently  from  Lord  Craigie,  who  thinks 
it  is  merely  in  virtue  of  a  right  of  servitude.  I  think  there  is  a  very  good  right  withoat 
the  confession ;  there  is  the  long  usage  of  the  grant,  both  before  and  after  the  decreet- 
arbitral.  In  contemplating  what  that  thing  is,  which  is  thus  admitted  to  exist,  I  must 
look  to  what  was  known  in  the  law,  and  not  to  stretch  it  ont  to  a  body  that  it  does  not 
belong  to  on  the  one  hand,  nor  narrow  it  on  the  [392]  other.  I  don't  consider  it  as  a 
servitude.  I  consider  it  as  similar  to  rights  which  have  often  been  feudalized  on  other 
occasioup.  The  likest  things  to  it  really  are  the  personal  fees  which  are  feudalized  in 
our  law.  Will  any  body  figure,  that,  because  a  man  has  the  privilege  of  cooking  for 
the  king,  for  instance,  that  that  is  a  servitude  ?  It  is  part  of  the  property  belonging  to 
a  feudal  estate,  after  the  right  of  cooking  was  created  into  one.  Possession  of  them 
may  be  as  strong  as  some  of  the  sports  which  people  seem  to  be  so  fond  of.  I  dare  say, 
in  some  stotes  of  society,  they  would  be  thought  very  desirable.  There  is  sport  in  the 
one,  and,  for  any  thing  I  know,  there  may  be  sport  in  the  other.  It  is  just  like  one  of 
those  feudalized  offices,  and  it  may  belong  to  a  feudal  estate.  I  don't  think  it  has  the 
least  resemblance  to  a  right  of  water,  or  road,  or  any  other  servitude ;  for  how  do  yoa 
measure  the  quantity  of  sport  by  means  of  another  estate?  Therefore,,  when  it  is 
admitted,  that  a  right  of  such  a  kind  belongs  to  an  estate,  I  just  construe  it  according  to 
what  I  know  to  be  the  law  in  other  matters,  in  explaining  the  use  of  it. 

Lard  Justice-Clerk, — I  forgot  to  point  out  what  was  the  only  doubt  that  I  had,  and 
it  is,  as  to  one  word  in  the  interlocutor,  which  finds  him  entitled  to  use  it  by  himself, 
or  by  any  qualified  friends  whom  he  may  permit.  Now,  in  the  case  of  Maoewan,  it  was 
settled,  that  a  qualified  person  may  give  right  to  an  unqualified  one,  to  shoot  over  his 
own  lands.  My  only  doubt  therefore  is,  how  far  it  is  necessary  that  it  should  be  con- 
fined to  qualified  friends.  If  he  may  do  as  any  other  proprietor  on  his  own  estate,  I 
conceive  it  to  be  clear,  that  he  can  give  right  to  one  who  has  not  a  ploughgato  of  land 
in  heritage. 

Lord  Meadowbank. — I  had  the  same  meaning  when  I  used  the  word* 

The  Court  (25th  May)  adhered. 

The  £arl  reclaimed,  when 
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Lord  Meadofobank  sidd,: — I  am  not  moved  by  this  petition.  The  UBe  can  nevei*  be 
the  measure  of  the  right.  The  whole  of  this  argnment  falls  to  the  ground  the  moment 
you  consider  that  offices  may  be  feudalized.  Here  is  an  office  relative  to  lands ;  it  is  a 
part  and  pertinent  of  the  landed  estate ;  and  it  is  a  thing  which  was  introduced  into 
the  common  kw  of  this  country  at  the  time  of  its  birth.  Then,  how  must  it  be  used  1 
Just  according  to  the  custom  of  the  country  where  it  is  claimed.  There  was  no  gun- 
powder when  it  began,  and  is  he  not  entitled  to  use  it,  now  that  it  has  been  intro- 
duced, instead  of  hawks  and  nets.  As  to  maintaining  every  thing  ab  ant€y  there  may 
be  an  abuse,  which  [393]  it  is  impossible  to  foresee,  and  which  we  will  remedy  when 
it  occurs. 

Lord  GlerUee. — As  to  tenants  in  the  house  of  Ballogie,  it  is  very  extravagant  to  say 
that  they  must  not  shoot ;  but,  as  to  the  other  tenants,  that  would  be  an  abuse. 

The  Court  (22nd  June  1813)  refused  the  petition. 

[Affirmed,  6  Pat.  444,  2  S.R.II.  (H.L.)  611  :  Cf.  Marquis  of  Huntly  v.  Nicol,  20  D. 
374  ;  Duke  of  Athole  v.  M'Inroy,  24  D.  676 ;  Dake  of  Richmond  v.  Dvff,  5  M.  313,  315, 
319 ;  Patrick  v.  Napier^  5  M.  693  ;  Hemming  v.  Duke  of  Athole^  11  R.  95,  99 ;  Marquis 
of  Huntly  v.  Nicol,  23  R.  610.] 
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Weirs,  Pursuers, — Oreenshields, 

Ealstons,  Defenders. — Jardine. 

Writ. — A  subscription  by  initials,  with  the  attestation  of  one  notary,  that  the  party 
could  not  write  otherwise,  found  good. 

Margaret  Hamilton  was  twice  married ;  first  to  a  person  of  the  name  of  Weir,  of 
which  marriage  the  pursuers  were  the  issue.  After  the  death  of  Weir,  she  married 
Joseph  Ralston. 

Ralston  had  two  children  by  a  former  marriage,  Elizabeth  and  Jane  Ralston,  the 
defenders,  in  whose  favour  he  executed  (7th  April  1802)  a  disposition  and  settlement  of 
his  whole  property,  heritable  and  moveable,  burdening  them  with  a  liferent  annuity  of 
L40  to  Margaret  Hamilton,  and  containing  this  clause  :  "  Which  liferent  annuity,  pro- 
vided to  my  said  wife,  shall  be  accepted  of  by  her  in  full  satisfaction  of  all  claim  of  terce, 
half  or  third  of  moveables,  or  other  claims  whatever,  competent  to  her  by  or  through 
my  decease,  in  any  manner  of  way."  The  subscription  clause  of  this  deed  bears,  that 
"  these  presents  are  subscribed  by  me,  and  also  by  the  said  Margaret  Hamilton,  my  spouse, 
in  testimony  of  her  approbation  and  ratification  of  these  presents,  and  her  satisfaction 
therewith,  at  Haughhead,  the  7th  day  of  April  1802  years,  before  these  witnesses,  John 
[394]  Henshaw,  Esq.  of  Balgreeu,  and  the  said  Archibald  Bums,  and  James  Weir  of 
Ealstonmyre." 

This  deed  was  subscribed  by  Ralston,  and  by  the  initials  of  Margaret  Hamilton ; 
and  there  was  added  to  it  this  doquet :  '*  At  the  desire  of  the  before-designed  Margaret 
Hamilton,  who  declares  she  cannot  write  but  by  her  initials,  and  she  touching  the  pen 
in  token  of  authority  to  me,  notary-public,  to  sign  these  presents  for  her,  I  have  accord- . 
ingly,  therefore,  subscribed  this  deed  by  her  special  order,  before  the  before-named 
witnesses.     (Signed)  Archibald  Burns,  N.P.  " 

Margaret  Hamilton  died  before  Ralston,  and,  upon  his  death,  the  pursuers  claimed 
her  share  of  the  goods  in  communion.  The  defenders  founded  upon  her  acceptance  of 
the  provision  above  noticed,  in  lieu  of  her  legal  provision;  and  the  question  arose. 
Whether  her  signature,  by  initials,  with  the  notary's  doquet,  was  a  valid  signature  ? 

The  Lord  Ordinary  in  the  cause  pronounced  this  interlocutor  (3d  June  1812) : 
"  Repels  the  objections  to  the  deed  founded  on  by  the  defenders ;  sustains  the  defence  ; 
assoilzies  the  defenders  ;  and  decerns." 

Against  this  interlocutor  the  pursuers  reclaimed  and  pleaded, 

That  the  signature  of  the  renunciation  by  Margaret  Hamilton's  initials  was  not 
effectual,  as  it  had  not  been  shewn  that  this  was  her  ordinary  mode  of  subscribing 
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which  has  been  required  in  all  cases  where  signatures  by  initials  have  been  sostedned; 
Diet.  Yo].  II,  p.  553;  Spotiistcoode  (Contracts);  Awhtnleck  (Sabscription) ;  7th 
January  1628,  Perry  v,  Ramsay;  Fountatnhall,  20th  January  1693,  Ker  v.  Gibson; 
Erskine,  b.  iii.  tit.  2,  sect.  8,  30th  November  1749,  Crosbie  v.  Picken;  23d  June  1785, 
Macilwraith  agaiust  Macmiken;  18th  June  1812,  Bin  against  Gillies.^  And  if  the 
deed  was  not  duly  subscribed  by  these  initials,  it  could  not  derive  any  support  from  ths 
notary's  doquet,  as  one  faulty  subscription  could  not  be  made  better  by  another  eqinJlT 
faulty  ;  and  it  was  evident  that  the  notary's  could  be  of  no  avail,  as  the  statute  1579,  L 
80,  requires,  that  where  the  party  cannot  write,  all  deeds  of  importance,  or  relating  to 
heritable  subjects,  shall  be  subscribed  by  two  notaries.  That  this  was  both  a  deed  of 
importance  and  relating  [395]  to  heritage,  and  could  not,  at  least  so  far  as  Maigaiet 
Hamilton  was  concerned,  be  considered  as  of  a  testamentaiy  nature ;  and,  therefore,  that 
the  signature  of  one  notary  must  be  quite  ineffectuaL 

It  was  answered, — That  the  deed  in  question  was  subscribed  by  Margaret  Hamilton 
in  the  only  way  she  was  ever  known  to  write ;  that  it  could  not  be  shewn  she  had  efer 
subscribed  her  name  at  length ;  and  the  Court  had  not  always  been  in  the  practice  of 
requiring  proof  that  it  was  the  party's  ordinary  mode  of  subscribing;  Durie^  20th 
January  1631,  Houston  against  Houston;  Edgar,  16th  December  1724,  Earl  of  Traqiuir 
against  Gibson.  Upon  the  principle  of  these  decisions,  the  respondents  might  hare 
contended,  that  this  was  a  valid  and  effectual  deed,  though  subscribed  by  Maiguet 
Hamilton  alone.  But  the  notary's  subscription  is  of  importance,  as  it  removes  all  <kiiht 
that  Margaret  Hamilton  did  subscribe  the  deed.  Besides,  the  notary's  subscription 
alone  would  have  been  sufficient^  as  the  deed  was  of  a  testamentary  nature  ;  for,  though 
it  comprehends  heritable  as  well  as  moveable  property,  this  will  not  alter  its  nature; 
Rosina  Stoddart  and  others  against  James  Arklay,  8th  December  1799,  Fac,  CoU, 

The  Judges,  4th  February  1813,  were  equally  divided  in  opinion.  On  the  9th, 
Lord  Armadale  being  called  in,  their  Lordships  "  refused  the  desire  of  the  petition,  and 
adhered  to  the  interlocutor  reclaimed  against." 

Upon  advising  a  second  reclaiming  petition,  and  answers,  in  which  the  reepondents 
stated,  that  they  had  now  produced  a  writing,  signed  by  Margaret  Hamiltoo,  exactly  in 
the  same  way  as  the  deed  founded  upon,  the  Court,  22d  June  1813,  unanimously  adherei 


No.  99.        F.C.  N.S.  in.  396.     23  June  1813.     Ist  Div.— Lord  Hermand. 

Lamont  of  Lament  v.  The  Duke  of  Argyle,  James  Ferrier,  Writer  to  the 
Signet,  his  Commissioner,  John  Macneil  of  Gigha,  John  Magneil^  Younger 
of  Gigha,  and  Neil  Macgibbon,  Senior  arid  Junior  of  Glasvar. 

[Eleversed,  6  Pat.  410,  2  S.R.K.  (H.L.)  605,  where  a  fuller  report  with  opinions  will 

be  found.] 


No.  100.     F.C.  N.S.  m.  400.     23  June  1813.     2nd  Div.— Lord  Meadowbant 
John  Vans  Agnbw,  Pursuer. — Solicitor-Generai  Maconochie  et  Cfreenshields, 
Thomas  and  William  Macnivbn,  Defenders. — More, 
Tailzie, — Under  a  tailzie  prohibiting  the  granting  of  leases  for  more  than  twenty-seven 

^  In  this  case,  the  question  regarded  the  validity  of  a  signature,  by  two  marks, 
intended  for  the  initials  of  William  Gillies,  the  defender's  predecessor,  who  could 
neither  write  nor  read  writing,  adhibited  in  presence  of  ihree  subscribing  witnesses,  to 
a  minute,  "  giving  over  "  to  Andrew  Din,  the  pursuer's  predecessor,  Gillies's  share  of  a 
piece  of  land,  of  which  they  had  made  a  joint  purchase.  These  marks  had  no  resem- 
blance to  the  letters  W.  G.  and  the  Court  refused  to  sustain  the  signature,  although  it 
appeared  to  have  been  Gillies's  ordinary  mode  of  subscribing ;  the  Stirling  Bank  having 
been  in  the  custom  of  discounting  bills  of  his,  signed  in  the  same  manner,  to  a  very 
considerable  amount 


yean,  a  lease  for  thirty-one  years  from  a  term  of  entry  five  years  prior  to  its  date, 
is  good. 

The  entail  of  the  estates  of  Sheuchan  and  Barnbarrow  contains  a  clause,  providing, 
''  That  it  shall  not  be  in  the  power  of  the  said  John  Vans  and  Margaret  Agnew,  and  the 
other  heirs  and  members  of  tailzie,  or  any  of  them,  to  set  tacks  or  rentals  of  the  said 
lands  and  estates,  or  of  any  part  thereof,  for  a  longer  space  than  27  years,  nor  to  diminish 
the  rental  thereof,  except  where  a  tenant  cannot  be  found  willing  to  pay  the  present 
rent,  in  which  case  it  shall  be  habile  for  them,  while  in  liege  poustie,  to  set  such  tacks 
at  the  highest  rents  that  can  be  got  therefor,  without  any  grassum  to  be  paid  by  the 
tenant ;  the  term  of  endurance  of  such  tacks  set  with  diminution  of  the  rental  never  to 
exceed  27  years,  or  the  grantor^s  lifetime." 

Robert  Vans  Agnew,  by  leases  dated  in  1786,  let  to  the  defenders  the  lands  of 
Barwhannie,  "  and  that  for  the  space  of  31  years  full  and  complete,  from  and  after  the 
term  of  Whitsunday  1780  years,  which  is  hereby  declared  to  have  l3een  the  commeuce- 
ment  of  this  lease,  notwithstanding  the  date  hereof." 

On  the  death  of  Robert  Vans  Agnew,  the  pursuer,  John  Vans  Agnew,  the  next  heir 
of  entail,  brought  a  reduction  of  these  leases,  in  which  Lord  Meadowbank  pronounced 
as  follows  (2l8t  December  1811):  "Finds,  that  the  lease  being  granted  in  1786,  did 
not  contain  a  term  beyond  the  power  of  the  heir  of  entail." 

The  pursuer  reclaimed,  and  pleaded, — That,  by  the  entail,  the  grantor  of  the  leases 
had  only  power  to  make  them  for  27  years,  and,  therefore,  that  they  expired  at  the  term 
of  Martinmas  1807 ;  [401]  5th  February  1794,  Kerr  against  Redhead ;  BelCs  Reports,— 
20l^  February  1812,  Hamilton  Campbell  against  Dunda& 

Answered, — The  late  Mr.  Agnew  might  have  granted  a  lease  for  27  years  from  1786. 
The  leases  which  he  did  grant  were  only  for  25  years  from  that  date,  though,  exfigura 
verborum^  they  are  for  31  years  from  a  prior  term;  and  therefore  they  were  clearly 
within  his  powers  under  the  entail. 

Lord  Robertson  said, — There  is  nothing  more  common,  than  for  the  written  instru- 
ment, the  lease,  not  to  be  extended  till  after  the  contract  has  been  entered  into,  and 
carried  into  effect,  by  possession  being  taken  under  it ;  and,  in  such  case,  when  the  lease 
IB  not  written  out,  and  extended  at  iirst,  there  is  always  a  clause  inserted,  such  as  there 
is  here,  declaring  the  term  of  entry  to  have  been  at  such  a  term  already  bygone.  It 
appears  to  me,  that  the  clause,  in  this  case,  affords  clear  and  decisive  evidence  that  the 
term  of  entry  was  at  the  first  period,  and  not  at  the  date  of  the  lease ;  and  that  being 
the  case,  the  period  of  years  exceeds  the  term  for  which  Mr.  Agnew  was  entitled  to  grant 
a  lease ;  and,  therefore,  I  am  for  altering  the  interlocutor. 

Lord  GUrUee, — I  think  the  interlocutor  right.  The  lease  is  so  expressed,  no  doubt, 
as  to  draw  back  to  a  term  of  entry  previous  to  its  date ;  but  the  period  of  the  lease, 
after  its  date,  is  less  than  the  entail  allowed.  This  lease  never  can  endure  beyond  25 
years  from  its  date.  If  the  objection  were  good  at  all,  I  think  it  would  be  much  more 
formidable  in  another  case.  Suppose  a  lease  were  granted,  to  begin  from  the  term  of 
its  date,  of  longer  endurance  than  is  allowed  by  the  entail :  According  to  the  decisions, 
that  would  be  a  good  lease  for  the  time  that  the  entail  allows,  though  it  were  null  or 
reducible  quoad  ultra ;  and  therefore  much  more  may  it  be  said,  that  such  a  lease  as 
this,  is  good  under  the  entail.  We  have  got  over  the  objection  in  the  one  case,  and 
I  don't  think  this  so  strong,  for  this  lease  is  not  for  a  longer  time  after  its  date  than 
the  term  allowed  by  the  entail. 

Lord  Bannaiyne, — I  am  clear  that  the  interlocutor  is  right. 

Justice-Clerk, — I  am  of  the  same  opinion.  Under  this  tack,  no  longer  possession 
could  be  maintained  than  25  years,  and  the  entail  allows  27. 

The  Court  (23d  June)  adhered. 


766  AGNEW  V,  GILLESPIE.  F.0. 1S13,  VJ.  m. 

No.  101.  F.C.  N.S.  IIL  402.     23  June  1813.     2nd.  Div.— Lord  Meadowbank. 

John  Vans  Agnew,  Suspender. — SoUdtor-QenercU  Mdconochie  et  Greenshidds, 

William  Gillespie,  Charger. — Erskine. 

Tailzie — Removing, — A  tailzie  prohibited  the  letting  of  certain  lands  round  the  manaioii- 
house,  for  more  than  the  lifetime  of  the  heir  in  possession, — It  was  found  that 
a  lease  for  years  granted  by  an  heir  of  entail,  does  not  expire  ipso  facto  by  his  death, 
but  requires  a  reduction. 

The  entail  of  Sheuchan  and  Barnbarroch  contains  this  clause :  "  That  it  shall  not  be 
in  the  power  of  the  said  John  Vans  and  Margaret  Agnew,  and  the  other  hein  and 
members  of  tailzie,  or  any  of  them,  to  set  tacks  or  rentals  of  the  said  lands  and  estates, 
or  of  any  part  thereof,  for  a  longer  space  than  27  years,"  &c  as  in  the  last  report.  The 
clause  then  proceeds:  "Excluding  always  the  principal  mansion-house  of  Park,  with 
the  yards,  office-houses,  and  enclosures  adjacent  thereto,  comprehending  one  hnndnd 
acres  or  thereby,  which  are  intended  for  the  residence  of  the  heir  of  the  said  lands  and 
estate  of  Sheuchan  and  Barnbarrow,  and  which  are  by  no  means  to  be  let  in  tack  for 
longer  space  than  the  grantor's  life,  or  during  the  minority  of  the  heir,  who  shall  he 
proprietor  at  the  time." 

Robert  Vans  Agnew,  when  heir  in  possession,  let  certain  fields  round  the  mansion- 
house  to  the  father  of  Mr.  GiUespie,  for  15^  years  from  1807. 

On  the  death  of  Mr.  Agnew  in  1811,  the  next  heir,  the  pursuer,  took  posaessioa  of 
these  fields,  when  the  defender,  the  heir  of  the  original  tenant,  who  was  also  dead,  vu 
from  home,  and  applied  for  a  suspension  and  interdict  to  prevent  the  defender  from 
resuming  the  possession. 

The  bill  having  been  passed,  came  before  Lord  Meadowbank,  who  (2d  December 
1811),  '*In  respect  it  is  not  disputed  that  the  charger  was  in  possession  in  virtue 
of  his  lease  at  the  time  recourse  was  had  to  the  measure  of  suspension,  and  that 
no  reduction  or  removing,  or  other  process  fit  to  put  an  end  regularly  to  that 
possession,  was  insisted  on  against  him,  finds  the  letters  orderly  proceeded,  and  the 
charger  entitled  to  his  expences."  To  this  interlocutor  his  Lordship  subjoined 
the  [403]  following  note :  "  I  remember  the  Court  all  held  that  a  fiar  must  use  a 
removing,  when  the  person  in  possession  was  subtenant  to  a  liferent  tacksman, 
dying  currente  termino,  I  struggled  as  much  as  I  could  to  get  a  warning,  or  at  least  At 
lapse  of  a  term  required  to  remove  a  liferent  tacksman,  but  the  Court  were  not  to  he 
moved.  Here,  however,  it  is  rightly  argued,  that  the  late  Mr.  Agnew  was  not  at  all 
in  law  a  liferenter,  but  a  fiar,  violating  one  of  the  provisions  of  the  entail,  and  a 
reduction  seems  the  proper  remedy." 

His  Lordship  afterwards  pronounced  the  following  interlocutor  (18th  November 
1812) :  "Having  considered  the  representation  for  John  Vans  Agnew,  £sq.  with  these 
answers,  from  which  it  distinctly  appears,  that  Mr.  Vans  Agnew  was  not  in  possession 
when  he  applied  by  bill  of  suspension  and  interdict  to  the  Lord  Ordinary,  on  the  19(h 
February  181 1,  but  seized  on  it  upon  the  25th  of  that  month,  without  legal  warrant, 
and  while  the  respondent  was  endeavouring  to  obtain  the  protection  of  law  to  his 
possession,  and  being  of  opinion  that  his  having  failed  to  procure  such  protection,  will 
not  render  the  intrusion  by  Mr.  Agnew,  or  his  subsequent  possession,  suo  periculo  legal, 
so  as  to  bear  on  the  points  of  law  on  which  the  interlocutor  represented  against  pro- 
ceeds, refuses  the  representation,  and  adheres  to  the  former  interlocutor."  To  this 
interlocutor  his  Lordship  subjoined  the  following  note :  "  The  representer  mistakes  the 
law  of  entails  altogether.  An  heir  of  entail  in  possession  is  an  unlimited  fiar  in  every 
respect,  unless  the  jtM  crediti  which  enforces  the  fetters  is  brought  into  action ;  and  that 
must  be.  by  forms  of  law.  Hence  no  act  in  the  face  of  the  fetters,  is  tpw  jure  nnU 
and  void.  All  such  acts  are  only  reducible  when  challenged.  On  the  other  hand,  the 
respondents  should  think  ot/rusira  petit  qui  mox  est  restittUurus" 

The  suspender  reclaimed  and  pleaded,  that  as  U  liferent  lease  expired,  ipso/adOt  by 
the  death  of  the  tenant^  so  a  tack  by  a  person  who  was  only  entitled  to  grant 
it  during  his  own  life,  must  be  held  to  expire  in  the  same  manner  by  the  death  of  the 
grantor. 
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Answered, — Even  if  an  heir  of  entail  were  a  liferenter,  this  argument  woald  not  be 
good ;  Stair,  p.  326 ;  2d  July  1803,  Johnstoae'd  Trastees  petitioners :  bat  an  heir  of 
entail  is  a  fiar,  not  a  liferenter ;  none  of  his  deeds  are  ipso  jure  null,  but  all  require 
reduction. 

The  Court  (27th  June  1813)  adhered. 


No.  102.    F.O.  N.S.  III.  404.     24  June  1813.     2nd  Div.— Lord  Robertson. 

GsosGE  Malcolm,  Pursuer. — Cockbum  et  RtUJierford, 

DuGALD  Bannatyne,  Trustee  on  the  Sequestrated  Estate  of  Allan  Scott 

and  Company,  Defender. — Clet^k  et  BelL 

Hypothec — Bankrupt — The  hypothec  of  a  ship-owner  for  payment  of  freight  remains 
over  a  cargo,  received  by  a  mercantile  agent  subsequent  to  his  knowledge  of  the  bank- 
ruptcy of  his  constituents. 

In  August  1810,  Allan  Scott  and  Sons,  wood  merchants  in  Glasgow,  chartered  a 
vessel  belonging  to  George  Malcolm,  ship-owner  in  Kirkaldy,  to  proceed  to  New 
Brunswick  for  a  cargo  of  timber,  which  was  to  be  discharged  at  Grangemouth. 

The  voyage  was  performed  according  to  the  terms  of  the  charter-party,  and  the 
vessel  arrived  at  Grangemouth  on  the  30th  December. 

By  the  charter-party,  Allan  Scott  and  Sons,  were  bound  to  pay  the  freight  on 
delivery  of  the  cargo.  Mr.  Laird,  who  acted  at  Grangemouth  as  agent  for  that  company, 
made  arrangements  for  receiving  the  timber,  and  Captain  Kerr,  the  master  of  the  vessel, 
b^;an  to  unload  the  cargo  on  the  3d  of  January. 

The  logs  of  wood  as  they  were  sent  out  of  the  vessel  were  formed  into  rafts.  The 
first  raft  was  floated  into  the  timber-bason,  which  is  a  public  receptacle  for  the 
accommodation  of  merchants  engaged  in  the  wood  trade,  and  was  deposited  there 
previous  to  the  6th  of  January,  on  which  day  intelligence  reached  Grangemouth  of  the 
failure  of  Allan  Scott  and  Sons.  Nevertheless,  Laird  and  Captain  Ker,  though  both 
aware  of  the  insolvency,  continued  to  unload  the  vessel  till  the  whole  timber  was 
disembarked,  and  three  remaining  rafts  were  floated  into  the  timber-yard,  and  entered 
in  the  name  of  Laird  at  the  Custom-house. 

In  these  circumstances  a  competition  as  to  the  property  of  the  timber  arose  between 
Mr.  Bannatyne,  the  trustee  on  Allan  Scott's  sequestrated  estate,  and  Malcolm,  the  ship- 
owner, who  claimed  a  lien  or  hypothec  over  it  in  satisfaction  of  the  freight. 

[406]  The  Judge-Admiral,  on  application,  ordained  the  cargo  to  be  sold,  and  the  proceeds 
paid  to  the  ship-owner ;  but  the  cause  having  come  before  Lord  Robertson,  by  suspen- 
sion, his  Lordship  found,  "  that  the  cargo  of  wood  in  question  was  delivered  to  Alexander 
Laird,  as  the  agent  of  Allan  Scott  and  Sons,  the  freighters,  and  that  by  such  delivery 
the  lien  of  the  ship-master  or  the  ship-owner  for  the  freight  was  at  an  end  :  Therefore 
prefers  Dugald  Bannantyne,  trustee  on  the  sequestrated  estate  of  the  said  Allan  Scott 
and  Sons,  for  the  fund  in  mediot  without  prejudice  to  the  claim  of  the  ship-owner  to  be 
ranked  as  a  creditor  for  the  freight. '^ 

The  question  having  been  brought  under  review  on  the  part  of  the  ship-owner,  by 
petition,  a  majority  of  the  Court  were  of  opinion,  that  actual  delivery  of  the  timber  had 
taken  place,  but  that  Laird,  being  aware  of  the  bankruptcy  of  his  constituents,  must  be 
understood  to  have  received  the  rafts  which  were  delivered  subsequently  to  his  know- 
ledge of  that  event)  for  behoof  of  all  concerned,  and  consequently,  in  the  first  place,  for 
the  benefit  of  the  owner  of  the  vessel,  who  had  a  hypothec  on  the  cargo  for  payment  of 
the  stipulated  freight.  If  he  proceeded  on  any  other  principle,  he  must  have  been 
guOty  of  a  gross  fraud,  of  which  the  trustee  on  the  sequestrated  estate  could  not  be 
entitled  to  avail  himself. 

Lord  Robertson  adhered  to  his  opinion,  on  the  ground  that  Ker,  the  captain  of  the 
vessel,  had  also  been  informed  of  the  bankruptcy  at  the  time  he  delivered  the  cargo. 

The  Court  (24th  June  1813),  "Alter  the  interlocutors  of  the  Lord  Ordinary  com- 
plained of,  in  so  far  as  regards  the  freight  of  that  part  of  the  cargo,  which  was  delivered 
to  Alexander  Laird,  after  the  sequestration  of  the  estate  of  Allan  Scott  and  Son :   Find 
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the  petitioner  entitled  to  a  preference  upon  the  sum  in  medio^  for  the  freight  of  thtt 
part ;  and,  before  farther  answer,  appoints  the  parties  to  state  more  fully,  in  mutual 
memorials,  what  they  have  to  say  apon  the  claim  for  freight  of  that  part  of  the  cargo 
which  was  deliyered  previous  to  the  sequestration,  and  in  particular,  how  far  the  ship- 
master, acting  for  the  petitioner,  after  the  sequestration,  was  entitled  to  have  retain^ 
the  undelivered  part  of  the  cargo,  till  payment  of  the  freight  of  the  whole." 

[Sequel,  15  November  1814.] 


No.  106.       F.C.  N.S.  in.  412.     29  June  1813.     Ist  Div.— Lord  Balgray. 

James  Lang,  Merchant  in  Dumbarton,  Pursuer. — Moncreiff  at  Dunlop. 

John  Dixon,  Esq.,  Provost,  and  the  other  Magistrates  and  Councillors  of 

Dumbarton,  Defenders. — Forsyth, 

Competition — Homologation — Pernonal  Objection. — An  infeftment  does  not  afford  a 
preferable  title  to  property,  where  the  person  infeft  was  in  the  knowledge  of  a  eoD- 
veyance  of  the  same  subject^  by  his  author,  to  another  party,  prior  to  the  dispositioD 
to  him. 

The  water  of  Leven  runs  parallel  to  the  principal  street  of  the  burgh  of  Dumbarton, 
and  the  houses  in  that  street  have  plots  of  ground  running  back  to  the  Leven  attached 
to  them.  Eobert  Maclintock  was  proprietor  of  one  of  Uiese  tenements  ;  it  was  held 
burgage  of  the  town  of  Dumbarton,  and  was  described  in  the  charter  granted  to  his 
predecessors,  as  well  as  in  the  disposition  to  himself,  as  "  bounded  upon  the  south  by  (he 
water  of  Leven"  During  his  possession,  Maclintock  gained  from  the  Leven  a  nutow 
piece  of  ground  which  he  inclosed  within  his  garden  walL  Upon  the  25th  May  1786, 
he  made  an  offer,  by  a  missive  addressed  to  the  magistrates  and  council  of  Dumbarton, 
to  sell  them  this  piece  of  ground,  upon  this  condition,  **  You  always  paying  me  the  som 
of  ten  guineas,  as  the  expence  of  the  dikes  surrounding  said  piece  of  ground,  and  filling 
up  the  same ;  but  no  part  of  said  price  is  considered  as  given  for  the  ground  or  shore  so 
taken  in  by  me.  Your  entry  to  be  on  paying  me  the  money ;  and  you  shall  allow  me, 
on  your  expence,  a  proper  stair  for  access  to  the  river.  Your  acceptation  hereof  will 
bind  me  to  the  terms  of  the  foregoing  missive."  Upon  receiving  this  letter,  the  foDoT- 
ing  entry  was  made  in  the  council  record  : 

"  The  meeting  agree  to  accept  of  a  missive  offering  the  sale  to  the  town,  of  part  of 
Robert  Maclintock's  garden,  lying  on  the  west  of  the  quay,  for  the  price  of  ten  guineas, 
as  more  particularly  specified  in  his  the  said  Eobert  Maclintock's  foresaid  missive,  of  this 
date,  addressed  to  the  magistrates  and  town-council ;  and  authorize  the  five  magisttates, 
as  a  committee,  to  carry  the  said  sale  into  execution.'' 

[413]  Nothing  farther  was  done  to  transfer  the  property  of  this  subject  from 
Maclintock  to  the  town.  But  the  quay  belonging  to  the  harbour  of  Dumbartoa  was 
extended  over  this  piece  of  ground,  leaving  to  Maclintock  free  access  from  it  to  his 
premises,  and  to  the  water. 

Maclintock's  property  descended  to  his  brother  James,  who  conveyed  it  by  a  disposi- 
tion, dated  23d  May  1804,  to  George  Lang,  who  was  infeft  on  the  14th  August  1811. 
In  his  disposition  the  property  was  still  described,  *'  as  bounded  on  the  south  by  the 
water  of  Leven."  George  Lang  possessed  the  property  upon  the  same  footing  that 
Maclintock  had  done,  till  January  1812,  when  the  magistrates  commenced  someoparsr 
tions  upon  the  quay,  by  which  he  thought  himself  aggrieved ;  in  consequence  of  which 
he  brought  an  action,  concluding  for  decree  of  declarator,  that  the  part  of  the  qoaj 
opposite  to  his  property  belonged  to  him,  and  for  decree  of  removing  against  the 
magistrates. 

George  Lang  then  conveyed  the^  portion  of  the  quay  thus  claimed  by  him,  to  his 
brother  James  Lang,  who  sisted  himself  as  a  party  to  the  action,  in  which  the  Lord 
Ordinary  pronounced  this  interlocutor :  '*  Finds  it  instructed  by  the  disposition,  dated 
22d  May  1753,  executed  by  Sir  James  Golquhoun  of  Luas,  Baronet^  that  he  conveyed 
to  William  Davidson,  merchant  in  Dumbarton,  certain   eabjacts   in  the  town  d 
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Dumbarton,  and  holding  of  the  town,  bounded  specially  by  the  water  of  Leven  on  the 
south  :  Finds  that  the  magistrates  and  council  in  common  form  granted  a  charter,  dated 
23d  July  1762,  to  and  in  favour  of  the  said  William  Davidson,  of  the  whole  of  the 
subjects  contained  in  the  above  disposition,  bounded  as  aforesaid :  Finds,  that  James 
Maclintock,  merchant  in  Old  Eilpatrick,  as  heir  of  his  brother  Robert  Maclintock,  who 
had  acquired  these  subjects,  came  to  be  legally  and  feudally  vested  in  the  same :  Finds 
that  the  said  James  Maclintock  conveyed  the  foresaid  subjects  to  George  Lang, 
merchant  in  Dumbarton,  by  disposition  dated  23d  May  1804,  upon  which  infeftment 
followed,  on  the  14th  August  1811,  and  was  duly  recorded:  Finds  it  instructed  by  a 
letter  produced,  dated  27th  May  1786,  addressed  to  the  magistrates  and  town  council  of 
Dumbarton,  by  Eobert  Maclintock,  then  proprietor,  that  he  offered  to  sell  to  them,  on 
certain  term?,  part  of  the  foresaid  property,  lying  along  the  banks  of  the  water  of 
Leven,  declaring  therein  that  their  acceptation  thereof  would  bind  him  to  the  terms  of 
the  missive  :  Finds  it  instructed,  by  extract  minutes  of  council,  also  dated  the  25th  May 
1786,  that  the  magistrates  and  council  did  agree  *  to  accept  oif  the  missive  offering  the 
'  sale  to  the  town  of  part  of  Robert  Maclintock's  garden,  lying,'  &c.  ^and  they 
'  authorized  the  five  magistrates,  as  a  committee,  to  carry  said  sale  into  execution : ' 
Finds  that  no  evidence  has  been  adduced  to  instruct,  that  any  steps  were  taken  to  carry 
said  sale  into  execution,  and  that  it  [414]  does  not  appear  the  magistrates  and  council 
did  take  possession  of  the  said  ground,  and  extend  their  quay  along  the  same,  without 
vesting  in  themselves  a  proper  and  legal  title  in  the  same  :  Finds,  that  the  whole 
contained  in  the  disposition  granted  by  Sir  James  Colquhoun,  is  feudally  carried  to 
George  Lang,  in  virtue  of  his  own  and  his  authors'  infef tments ;  therefore  decerns  and 
declares  in  terms  of  the  libel." 

Against  this  interlocutor  the  magistrates  reclaimed  and  pleaded, — That  the  pursuer 
could  not  found  upon  the  priority  of  his  infeftment,  as  that  was  a  plea  which  was  only 
competent  to  a  bona  fide  purchaser,  and  that  here  George  Lang  could  not  be  in  bona  fide 
in  purchasing  from  Maclintock,  as  his  property,  ground  which  he  saw  covered  by  the 
public  quay  of  Dumbarton.  Indeed  it  was  plain  Maclintock  could  not  mean  to  sel^  and 
George  Lang  could  not  suppose  he  was  purchasing,  what  he  saw  was  the  quay  of 
Dumbarton.  The  contrary  appeared  from  a  bill  of  suspension  presented  by  him  in  a 
question  relating  to  the  same  property,  in  which  he  described  it  as  bounded  by  the  quay^ 
and  river  Leven  on  the  south.  He  could  not,  therefore,  now  be  allowed,  contrary  to  his 
own  understanding,  and  that  of  his  author,  to  include  the  quay  under  his  infeftment, 
the  property  of  which  must  be  held  as  in  the  magistrates  and  council  of  Dumbarton,  in 
consequence  of  Maclintock's  missive,  and  the  acceptance  of  it,  contained  in  the  minute 
of  councily  signed  by  Maclintock  himself,  as  a  member  of  that  council. 

On  the  otiier  hand,  it  was  argued  by  the  pursuer,  that  whatever  might  be  the  import 
of  the  transaction  between  Maclintock  and  the  magistrates  of  Dumbarton,  there  is  no 
evidence  that  George  Lang  was  in  the  knowledge  of  it,  and  it  is  expressly  denied  that 
he  was.  The  fact  is,  that  the  missive  and  resolution  in  which  the  transaction  consists, 
were  totally  unknown  either  to  the  pursuer  or  to  George  Lang,  imtil  after  the  commence- 
ment of  the  operations  for  altering  the  state  of  the  quay.  It  is  very  true,  that  the  quay 
had  been  extended  on  the  ground  in  question,  before  George  Lang's  purchase  in  1804. 
But  at  that  date  he  saw  the  property  adjoining  to  this  part  of  the  quay,  which  is  only 
about  20  feet  wide,  occupied  as  an  access  to  the  ground  which  he  had  purchased,  and 
then  used  as  a  coal  yard,  to  which  this  part  of  the  quay  was  constantly  used  as  a  road. 
After  his  purchase,  Greorge  Lang  continued  to  occupy  the  ground  in  the  same  manner ; 
and  having  thus  the  full  benefit  of  it  in  a  way  very  advantageous  to  his  property,  he 
never  thought  of  challenging  the  state  of  it,  or  the  public  use  taken  of  it,  till  he  was  led 
to  it  by  the  encroachments  of  the  magistrates.  It  is  one  thing  for  a  man  to  see  part  of 
his  property,  to  a  certain  degree  occupied  by  others  in  common  with  himself,  and  it  is  a 
perfectly  different  thing  for  him  to  be  in  the  actual  knowledge  of  a  special  but  private 
and  latent  transaction  between  his  author  and  the  other  party,  by  which  it  [410]  can  be 
maintained  that  the  property  is  in  that  party.  The  one  can  go  no  farther  than  to  import 
a  neglect  of  his  own  rights,  and  a  submission  to  the  possession  of  others,  sufficient, 
perhaps,  to  found  a  plea  of  a  prescription,  if  the  years  of  prescription  shall  elapse  so  as 
to  validate  a  defective  title.  It  is  the  other  alone,  the  positive  knowledge  of  the  title 
itself,  and  an  acquiescence  in  the  possession  as  derived  from  that  title,  that  can  be 
pleaded  as  an  holomogation  of  that  title,  or  an  acquiescence  in  the  effect  of  it  to  bar  a 
F.C.  VOL.  I.  49 


770      LANG  V.  PROVOST,  MAGISTRATES,  &a  OP  DUMBARTON.       F.C.  1818,  VJ.  in. 

challenge  of  the  possession.     Upon  this  ground  alone,  therefore,  it  is  suhmitted,  that  the 
argument  of  the  defenders  is  not  supported  by  the  facts  of  the  case. 

But,  farther,  it  is  impossible  to  consider  the  missive  of  Madintock  and  the  resolution 
of  the  council  as  amounting  to  a  minute  of  sale,  or  to  any  other  form  of  writing,  impart- 
ing an  actual  sale  of  the  ground  in  question.  All  that  appears  is,  that  Maclintock  waa 
willing  to  have  sold  the  ground,  and  to  have  made  his  missive  a  real  offer  of  sale.  He 
offers  to  sell  and  describes  the  ground,  but  there  is  no  price  fixed.  He  stipulates,  that 
ten  guineas  shall  be  paid  to  him  as  the  expence  of  the  dikes  surrounding  the  ground, 
but  he  excludes  the  supposition  that  any  part  of  this  price  was  given  in  consideiatioA 
of  the  ground  itself,  by  expressly  declaring  the  contrary.  How  then  is  this  to  be  cod* 
sidered  as  a  sale  of  the  ground  in  question,  when  not  only  there  is  no  offer  to  sell  at  a 
fixed  price,  but  there  is  an  express  declaration,  that  by  no  construction  shall  the  som 
paid  for  the  dikes  be  held  as  the  price  of  the  ground.  In  shorty  this  is  only  an  ohligar 
tion  which  could  be  converted  into  a  sale  by  some  future  transaction.  The  magistrates, 
indeed,  resolved  to  accept  of  this  offer,  and  Robert  Maclintock  seems  to  have  signed  that 
resolution,  but  nothing  followed  to  complete  the  transaction,  or  to  give  it  the  character 
of  a  sale  at  all :  all  that  was  afterwards  done  amounted  to  nothing  more  than  the  actual 
occupation  and  use  of  the  ground  by  the  tolerance  of  the  proprietor. 

The  Court  pronounced  this  interlocutor :  "  In  respect  it  appears  that  the  respondent 
and  his  authors  were  in  the  knowledge  of  the  transaction  between  the  magistrates  of 
Dumbarton  and  Robert  Maclintock,  respecting  the  plot  of  ground  in  question ;  and  that 
the  said  transactions,  and  the  operations  of  the  said  magistrates  in  pursuance  of  the 
same,  were  acquiesced  in  and  homologated  by  Robert  Maclintock ;  and  by  the  respon- 
dent and  his  author,  George  Lang ;  therefore  they  alter  the  Lord  Ordinary's  interlocutor 
reclaimed  against,  sustain  the  defences  in  the  process  of  declarator,  and  assoikie  the 
defenders  from  the  conclusions  of  the  same,  and  decern." 

The  Court  adhered  to  this  interlocutor,  upon  advising  a  reclaiming  petition  with 
answers  (29th  June  1813). 

[Cf.  Oirdwood  v.  Pateraon,  11  M.  651 ;  Petrie  v.  F&rsyth,  2  E.  222.] 


No.  107.  F.C.  N.S.  IIL  416.     29  June  1813.     2nd  Div.— Lord  Meadowbank. 

John  Stirling,  Pursuer. — Clerk  et  Home  Drummotid. 

Jean  Miller  and  Husband,  Defenders. — Craiistoun  et  Fvllertotu 

Irritancy. — A  party  succeeding  to  a  tack  by  which  personal  residence  is  directly 
stipulated,  will  be  allowed  a  reasonable  time  to  consider  whether  he  should  take  it  up 
or  not,  and  if  abroad  at  the  time,  to  return,  but  will  not  be  absolved  from  the 
condition  altogether,  by  any  plea  of  ill  health. 

« 

The  pursuer  is  proprietor  of  the  lands  of  Wester  Kinbuch,  which  he  purchased  from 
Lord  Perth  after  the  restoration  of  the  forfeited  estates.  Part  of  these  lands  had  been 
let  by  the  commissioners  of  the  annexed  estates  in  1775  to  the  defender's  father,  by  a 
lease  which  contained  the  following  clause  as  prescribed  by  Act  of  Parliament :  "  It  is 
provided  that  the  tack  shall  become  ipso  faeio  void,  in  case  the  said  William  Miller,  or 
his  heirs,  should  assign  or  subset  by  writing,  or  verbally,  or  by  any  paction  or  conni- 
vance  whatever,  the  grounds  thereby  set  in  tack  to  him,  or  any  part  hereof,  or  shouUl 
suffer  the  same  to  be  adjudged  at  the  suit  of  any  creditor,  or  should  not  occupy, 
caltivate,  and  be  resident  upon  the  said  lands.'' 

On  the  death  of  the  defender's  father  and  brother,  she  succeeded  to  the  lease.  She 
then  resided  with  her  husband,  James  Carmichael,  in  America. 

After  some  delay,  the  pursuer  finding  that  she  did  not  seem  inclined  to  observe  the 
condition  of  residence,  brought  an  action  of  declarator  of  irritancy  against  her,  founded 
on  the  clause  above  recited.  Lord  Meadowbank  (13th  December  1810)  "having 
considered  the  libel  and  defences,  and  heard  procurators  thereon,  finds,  that  the 
defender,  Jean  Miller,  is  bound,  by  the   terms  [417]  of  the  lease  in  question,  to 
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personal  residence  on  the  farm ;  ordains  her  accordingly  to  assume  possession  thereof, 
and  to  reside  thereon  between  and  the  term  of  Martinmas  next,  1811:  appoints  the 
pursuer  to  give  proper  notification  to  the  defenders  of  this  interlocutor.'' 

About  a  year  thereafter  this  interlocutor  was  pronounced  (14th  December  1811): 
"  Being  of  opinion  that  the  production  made  as  to  the  condition  of  the  defender's  health 
and  incapacity  to  assume  personal  residence  on  the  farm  at  the  time,  is  not  regular  or 
satisfactory,  and  that  it  is  improper  to  postpone  indefinitely  enforcing  the  obligation  to 
reside,  without  regular  evidence  of  the  precise  condition  in  point  of  health  of  the 
defender,  and  of  the  probabilities  of  speedy  compliance  with  the  said  obligation ;  and 
ordains  peremptorte  certificates  on  soul  and  conscience  by  persons  of  skill  to  the  above 
purpose,  to  be  produced  in  process  on  or  before  the  first  sederunt  day  in  May  next,  with 
certification." 

Two  certificates  of  the  following  tenor  were  lodged : — 

''I,  Elias  Willard,  a  practising  physician  and  surgeon  in  the  city  and  county  of 
Albany,  &c.  do  hereby  declare  and  certify,  &c.  that,  during  the  four  last  years,  Mrs. 
Jane  Carmichael,  the  spouse  of  the  said  James  Carmichael,  has  been  in  a  weak,  feeble, 
precarious,  and  dangerous  state  of  health,  in  consequence  of  her  being  afflicted  with  a 
diseased  state  of  the  liver ;  and  I  do  further  certify  and  declare  that,  in  my  opinion,  her 
present  state  of  health  is  such,  as  to  render  it  very  unsafe  and  dangerous  for  her  to 
undertake  a  journey  to  Scotland.''  " 

'*  I,  Josephus  B.  Stewart,  a  practising  physician  and  surgeon,  &c.  do  hereby  certify 
and  declare,  that  the  facts  set  forth  in  the  preceding  certificate  of  Doctor  Elias  WUlard, 
respecting  the  state  of  Mrs.  Jane  Garmichael's  health,  and  the  danger  which  might  attend 
her  going  to  Scotland,  are  true." 

A  notary-public  further  certifies,  "  That  the  said  two  physicians  are  persons  of  high 
respectability,  and  well  known  in  their  profession,  and  that  they  came  before  him,  and 
severally  swore,  upon  soul  and  conscience,  that  the  facts  set  forth  in  their  certificates 
were  true." 

Lord  Meadowbank  then  took  the  cause  to  report  on  informations. 

Argument  for  the  defenders. — 

The  clause  in  the  tact  imports  an  irritancy  against  the  tenant  on  account  of  non- 
residence,  and  is  entitled  to  a  liberal  interpre-  [418]  -tation.  It  is  very  true  that  where 
a  tenant,  who  has  resided,  or  has  it  in  his  power  to  reside,  wilfully  refuses  to  do  so,  the 
irritancy  ought  to  be  strictly  and  literally  interpreted  against  him.  But  where  his 
absence  proceeds  from  unavoidable  causes,  the  law  does  not  proceed  so  rigidly,  but  gives 
him  time  to  return  and  take  possession.  Neither  can  it  be  the  law,  that  the  heir  of 
such  a  lease  should  always  be  tied  down  to  the  spot,  instantly  to  comply  with  the  con- 
ditions of  it.  Time  will  be  given  if  the  heir  is  abroad,  either  on  his  own  account,  or 
reipiMicoB  causa ;  and  multo  majvs  must  the  absence  in  the  present  case,  which  is  the 
consequence  of  ill  health,  be  excused. 

Argument  for  the  pursuers. — 

This  is  not  one  of  those  ordinary  penal  irritancies  which  are  commensurable  by  an 
equivalent  in  money,  which,  by  the  law  and  practice  of  the  Court,  admit  of  being 
purged,  but  a  condition  antecedent  of  the  lease,  which  the  commissioners  on  the  forfeited 
estates  were  obliged,  by  Act  of  Parliament,  to  insert,  and  which  it  is  impossible  to 
purge ;  for  it  is  clear  that  it  gave  the  landlord  a  right  to  the  presence  of  his  tenant. 
Wi^out  that  presence,  the  lease  is  already  void.  No  future  residence  can  render  it  a 
fact  that  the  the  tenant  has  hitherto  resided.  No  payment  in  money  can  compensate  to 
the  landlord  for  the  want  of  it.  And  as  to  the  plea  of  ill  health,  it  is  just  one  of  those 
misfortunes  incident  to  mankind,  of  which  the  defender  must  take  the  consequences  on 
herself. 

Lord  Craigie. — This  is  certainly  a  new  case ;  but  I  own  it  appears  to  me,  that  we 
cannot  easily  give  any  but  one  opinion  upon  it.  The  words  in  the  clause  of  the  lease 
are  the  plainest  that  can  be,  that  they  must  cultivate,  occupy,  and  reside  on  the  lands. 
This  party  succeeded  to  the  right  of  the  lease  in  1810,  three  years  ago;  and  it  is 
admitted  that  she  has  not  resided,  and,  from  the  certificates  in  process,  it  is  probable 
that  she  never  will  reside.  In  these  circumstances,  I  do  not  see  how  your  Lordships  can 
hesitate  in  giving  judgment,  finding  that  the  lease  is  at  an  end.  There  are  cases  where 
such  things  have  been  decided;  for  instance,  where  the  tenant  is  sequestrated  or  bank- 
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Tupt    That  may  be  very  severe  on  the  tenant;  but  the  Court  has  no  hesitataon  in 
giving  effect  to  \he  plain  meaning  and  import  of  the  lease. 

Lard  Meadowbank. — I  can't  say  that  I  think  the  case  quite  free  from  difficulty. 
Suppose  this  lady  had  been  a  prisoner  of  war,  would  your  Lotdships  have  found  that 
that  involuntary  detention  forfeited  her  right  to  the  lease?  If,  when  that  event 
happens  by  which  a  tenant  succeeds  to  a  lease,  he  is  vi  ma^ore  prevented  from  accepting 
of  it,  will  your  Lordships  say  that  this,  which  is  not  a  condition-precedent,  is  a  condi- 
tion [419]  which  is  violated  by  it?  You  certainly  would  entertain  doubts  upon  it^ 
unless  you  think  the  principle  goes  the  length  that  the  party  must  accept  and  occupy 
wherever  he  may  be.  Is  a  man  to  be  bound  to  remain  in  the  neighbourhood  ah  antet 
that  he  may  be  able  to  enter  into  possession  whenever  it  opens  to  him,  or  otherwise  to 
forfeit  the  lease  1  I  think  not.  The  clause  must  be  construed  reasonably,  and  witii 
allowance  for  all  contingencies.  Now,  here  the  party  was  detained  by  the  hand  of  God, 
and  unable  to  comply  with  the  provision  of  residence,  without  any  fault  of  her  own. 
Then,  is  there  any  thing  in  this  case  that  shews  collusion  ?  Might  the  forfeiture  not 
have  been  prevented  by  an  assignation  ?  She  must  reside,  to  be  sure ;  but  that  does 
not  prevent  an  assignation.  Has  this  lady  no  child,  no  heir  to  whom  she  could  have 
given  it  1  The  strictest  tailzie  allows  of  acceleration.  I  think  too  it  was  not  the  inten- 
tion of  the  legislature  that  this  should  be  a  penal  provision.  It  is  to  receive  a  fur 
interpretation,  according  to  the  course  of  human  aflfairs ;  and  it  is  worth  consideruig 
whetiier  there  may  not  be  a  devolution  of  the  right. 

Lord  Baimatyne, — It  is  a  plain  and  obvious  condition,  that  the  tenant  must  reside  on 
the  estate ;  but  then  it  is  a  question  whether,  when  the  succession  opens  to  a  person  at 
a  distance,  the  lease  is  to  be  voided,  merely  because  the  entry  is  not  made  immediately; 
and  whether  a  reasonable  indulgence  should  be  allowed  or  not,  in  order  to  enable  the 
party  to  come  and  take  possession.  The  conduct  of  the  parties  evinced  that  there  was 
an  intention  to  come  and  live  on  the  lands,  but  the  fulfilment  of  it  was  prevented  by 
the  hand  of  God.  I  think  it  was  reasonable,  that  time  should  be  allowed  to  this  lady 
to  say  what  she  meant  to  do :  But  she  has  not  availed  herself  of  that  indulgence^  I  aee 
certificates  from  professional  men,  saying  that  she  is  in  bad  health ;  but  I  see  nothing 
which  says  that  she,  whose  husband  possesses  property  in  America,  has  any  deHberate 
intention  of  coming  to  Scotland  to  reside,  whenever  she  gets  welL  If  I  saw  anj 
evidence  of  that^  I  would  be  for  assoilzieing,  but  I  do  not;  and  my  only  doubt  if, 
whether  we  should  decide  the  question  now,  or  leave  it  open  to  her  to  try  still  to 
satisfy  us  as  to  her  intention.  But,  on  the  whole,  I  think  she  has  had  enough  of  time 
already. 

LfOrd  Pitmilly, — The  discussion  of  all  the  contingencies  incident  to  this  case,  might 
lead  to  very  nice  and  difficult  questions ;  but  I  am  disposed  to  confine  myself  to  the 
case  before  me,  and,  in  that  view,  I  am  inclined  to  think  that  abundance  of  indulgence 
has  been  given.  The  clause  in  the  lease  which  is  founded  upon  by  the  pursuer,  is  in 
very  express  terms.  The  defenders  argue,  that  it  was  intended  for  a  case  of  wilfd 
absence ;  but  there  is  no  such  distinction  made  in  the  lease.  It  is  drawn  up  in  the 
most  distinct  terms,  and  it  would  be  a  very  dangerous  matter  to  admit  of  excuses  of  this 
kind  :  You  would  never  want  [420]  excuses.  Possibly,  if  this  lady  had  been  detained 
a  prisoner,  or  if  there  were  any  other  circumstances  which  rendered  it  altogether 
impossible  for  her  to  reside,  for  a  time,  we  might  be  inclined  to  delay  the  matter  still 
longer.  But  there  is  no  necessity  to  consider  that  now.  The  clause  does  not  import  a 
penalty,  but  a  condition ;  and  I  think  we  have  no  right  whatever  to  dispense  with  it 
There  is  another  thing  which  distinguishes  this  from  a  case  of  additional  rent  It  is  an 
absolute  condition.  There  is  no  alternative  in  it.  She  has  had  four  years  to  come  over 
since  her  succession.  There  are  only  three  years  of  the  lease  to  run,  and  there  is  no 
prospect  held  out  of  her  coming  home ;  and,  taking  every  thing  into  view,  I  think  the 
pursuer  is  well  entitled  to  the  decree  of  removing  which  he  asks. 

Lord  Justtce-Clerk, — I  entirely  agree  in  the  observation  of  the  Lord  Ordinary,  that 
there  is  a  certain  degree  of  latitude,  which,  without  in  the  least  interfering  with  the 
principles  which  should  regulate  our  conduct,  ought  to  be  attended  to  in  this  case.  A 
son  succeeds  to  his  father,  and  he  is  in  the  army.  I  have  not  the  least  idea  that  he  \s 
not  to  be  allowed  time  to  say  whether  he  will  come  and  reside  or  not  But  when  I 
apply  that  principle  to  this  case,  I  am  bound  to  say,  that  in  my  opinion  the  defender  has 
already  had  ample  opportunity  of  explaining  her  views,  or  of  coming  home.    I  think 
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ilie  poisaer  has  'behaved  witti  great  moderation  as  to  the  time  which  he  chose  for  com- 
mencing his  action,  which  was  a  year  and  a  half  after  the  saccession  opened.  Four 
years  are  a  sufficient  latitude  to  allow  her  to  make  up  her  mind  finally  upon  the  subject. 
I  see  no  evidence  that  she  means  ever  to  come  home.  I  hold  it  to  be  clear,  conclusive 
and  imperative,  on  us,  that,  unless  we  have  such  evidence,  we  should  decern  in  the 
removing.     The  Act  is  clear,  and  I  think  its  principles  are  good  and  sound. 

The  Court  (3d  June  1813)  pronounced  this  interlocutor:  "Repel  the  defences,  and 
decern  the  defenders  to  remove  at  the  term  of  Martinmas  next,  in  terms  of  the  conclu- 
sions of  the  libel ; "  and  (29th  June  1813),  a  reclaiming  petition  was  refused. 


No.  110.  F.C.  N.S.  III.  424.     6  July  1813.     2nd  Div. 

General  Campbell  of  Monzie,  Pursuer. — Solidtor-General  Maconochie. 

David  Black,  Defender. — Moncreiff. 

Process, — The  town-clerk  of  a  burgh  is  not  bound  to  produce  the  burgh  court-books  in 
a  process  before  the  Court  of  Session,  they  being  patent  to  all  persons  having  interest, 
in  the  place  where  they  are  kept 

In  a  complaint  at  the  instance  of  General  Campbell  against  David  Black,  town- 
clerk  of  the  burgh  of  Dunfermline,  for  certain  proceedings  relative  to  the  election  of  a 
delegate  for  electing  a  member  of  Parliament,  a  motion  was  made  to  the  Court  on  the 
part  of  the  General,  that  Mr.  Black  should  be  ordained  to  produce  in  process,  or  at 
least  in  the  hands  of  the  clerk  of  process,  the  burgh  court-books  of  Dunfermline. 

Mr.  Black  submitted,  that  the  demand  was  improper;  and  the  Court,  being  of 
opinion  that  these  books  were  a  record,  which  were  by  law  kept  at  Dunfermline,  and 
that  parties  who  wished  to  examine  them,  were  bound  and  entitled  to  inspect  them 
there,  refused  the  application. 


No,  112.  F.C.  N.S.  III.  425.     6  July  1813.     1st  Div. 

Hon.  Fletcher  Norton,  one  of  the  Barons  of  Exchequer,  Pursuer. — 

Moncreiff  et  Connie, 

William  Anderson,  Writer  in  Edinburgh,  Defender. — Ferguson  et  Gordon. 

Member  of  Parliament — Superior  and  Vassal — Jus  Accreseendi. — A  person  having  a 
personal  right  to  lands,  and  having  disponed  the  dominium  utile  to  one  person,  and, 
at  some  distance  of  time  thereafter,  the  dominium  directum  to  another,  both  of  whom 
had  taken  infeftment  on  their  respective  rights,  does  not  confer  on  the  last  person  a 
valid  freehold,  the  property  and  superiority  not  having  been  previously  separated,  in 
a  proper  feudal  manner,  by  the  disponer. 

The  infeftment  of  the  disponee  of  the  dominium  directum  in  the  above  situation, 
found  not  to  accresce  to  the  infef tments  of  the  disponees  of  the  dominium  utile,  so  as 
to  constitute  them  proper  vassals  in  the  lands. 

The  lands  of  Auchingibhert  had  been  acquired  by  Patrick  Macdowal,  writer  in 
Dumfries,  and  in  1785  he  obtained  a  charter  from  the  Crown. 

In  1788,  Mr.  Macdowal  conveyed  the  lands  to  William  Biishby,  and  assigned  to 
him  the  Crown  charter  and  unexecuted  precept.     Mr.  Bushby  was  not  infeft. 

In  1806,  Mr.  Bushby  disponed  the  dominium  utile  of  part  of  the  lands  to  Messrs. 
Ewart  and  Macmurdo,  to  be  held  of  him,  his  heirs  and  disponees,  in  feu-farm. 

In  virtue  of  the  precepts  in  these  dispositions,  Messrs.  Ewart  and  Macmurdo  were 
infeft  in  their  respective  purchases. 

In  May  1810,  Mr.  Bushby  sold  to  the  Hon.  Baron  Norton  the  "lands  of  Auchin- 
gibhert Mains,  and  Upper  Auchingibhert,  and  part  of  Brandedleys,  &c. ;  as  also,  the 
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damimum  directum  of  these  parts  of  the  lands  of  Auchingibbert,  &c.  which  were  lately 
sold  by  me  to  Samuel  Ewart  and  William  Macmurdo." 

[426]  Baron  Norton  was  regularly  infeft  on  this  disposition,  and  he  produced  them 
titles,  along  with  a  certificate,  that  the  lands  were  entered  in  the  cess-books  at  a  Talua- 
tion  of  L.432  Scots,  at  a  meeting  of  freeholders,  and  claimed  to  be  enrolled. 

It  was  objected, — ^That,  in  respect  the  claimant  had  not  produced  a  proper  feudal 
title  to  that  part  of  Auchingibbert,  the  dominium  utile  of  which  had  been  previously 
sold  to  Messrs.  Ewart  and  Macmurdo,  there  were  not  remaining  in  his  daim  lauds  of 
sufficient  valuation  to  constitute  a  freehold  qualification ;  and  the  objection  as  to  the 
conveyance  of  the  dominium  directum  of  these  lands  to  the  claimant  was  this:  ''Before 
superiority  can  be  conveyed,  it  must  first  be  separated  from  the  property  bya  correct 
legal  process.  In  the  present  instance^  however,  that  was  not  done.  The  dispoaitiom 
to  Ewart  and  Macmurdo  could  convey  nothing  but  a  personal  right  to  the  lands,  Mr. 
William  Bushby's  right  never  having  been  rendered  real.  The  infef tment  in  favour  of 
Ewart  and  Macmurdo,  following  upon  the  di6()osition  in  their  favour,  is  therefore  null, 
as  proceeding  a  nan  hahente  potestatem.  Still,  however,  their  disponees  might,  in 
virtue  of  the  general  assignation  to  the  writs  and  evidents,  take  infef  tment  upon  the 
precept  in  the  charter,  quoad  their  respective  parts  of  the  lands ;  and  having  so  done, 
their  right,  both  to  the  property  and  superiority,  would  be  completed,  and  the  nullity  of 
the  Baron's  right  to  the  superiority  clearly  shewn.  To  have  accomplished  the  object 
correctly,  Mr.  Bushby  should  have  taken  infef  tment  upon  the  precept  contained  in  the 
charter,  and  then  have  granted  a  feu-right  in  favour  of  Ewart  and  Macmurdo.  The 
property  having  been  thus  separated  from  the  superiority,  Mr.  Bushby  might  have  con- 
veyed the  dominium  directum  to  the  honourable  claimant ;  but  before  he  could  have 
availed  himself  of  it  in  a  political  sense,  he  must  of  necessity  have  returned  to  the 
Crown  for  a  new  charter.  It  is  clear,  therefore,  that  the  objection  is  invincible,  and 
that  the  meeting  must  reject  the  claim." 

It  was  answered, — '*  That  the  claimant  has  produced  a  regular  title  in  his  person,  to 
shew  his  undoubted  right  to  the  superiority  of  the  lands  of  Auchingibbert,  as  stated  in 
the  claim,  and  that  no  evidence  to  the  contrary  is  produced  or  receivable ;  and  as  a  com- 
plete feudal  right  in  the  person  of  the  claimant  is  produced,  it  is  utterly  incompetent 
for  the  freeholders  to  traverse  and  challenge  the  same,  it  being  only  competent  to  do  eo 
in  a  process  of  reduction.  The  whole  objections  are  jus  tertii  to  the  freeholders,  and 
rest  with  the  feuars  alone,  whose  holding  is  proved  to  be  base,  by  the  reference  the 
objectors  themselves  make  to  their  infeftmenf 

The  freeholders  refused  to  enrol. 

[427]  The  claimant  complained  to  the  Court,  and  urged  the  incompetency  of  the 
court  of  freeholders  going  beyond  the  charter  and  seisin. 

The  Court,  however,  thought  that  the  right  of  the  claimant  to  enrolment  must 
stand  on  the  merits  of  his  titles  as  a  proper  feudal  investiture. 

Argued  in  support  of  the  objection  to  enrol, — 

The  whole  question  turns  upon  the  point,  whether  the  com  plainer  has  a  valid  feudal 
right  to  the  dominium  directum  of  the  lands  previously  disponed  to  Messrs.  Ewart  and 
Macmurdo. 

It  is  a  fundamental  principle  in  feudal  law,  that,  to  constitute  a  good  right  of 
superiority,  there  must  be  a  vassal  in  the  lands ;  Wight y  p.  252.  Now,  in  the  present 
case,  it  is  clear,  in  point  of  fact,  that  Messrs.  Ewart  and  Macmurdo  are  not  the  com* 
plainer's  vassals,  for  there  has  been  no  separation  of  the  property  and  superiority.  The 
complainer's  title  rests  on  a  disposition  of  a  bare  superiority.  It  is  very  true,  that  two 
estates  may  be  created  in  the  same  subject,  viz.  property  and  superiority;  but  then 
these  must  have  been  previously  separated.  The  right  of  Mr.  Bushby,  the  complainer'a 
author,  was  merely  personal,  and  he  having  now  conveyed  that  right  to  the  complainer, 
in  so  far  as  regarded  the  dominium  directum^  no  infef  tment  can  now  pass  in  his  favour, 
so  as  to  accresce  to  the  infeftment  of  Ewart  and  Macmurdo.  In  the  situation  in  which 
matters  are,  these  persons  cannot  make  their  rights  good.  They  were  radically  defective, 
in  as  much  as  Mr.  Bushby,  having  only  a  personal  right,  could  not  grant  warrant  for 
their  infeftment.  It  is  equally  clear,  that  the  complainer  cannot  make  their  rights 
good,  or  grant  them  a  feu-right,  for  he  has  only  the  dominium  directum^  and  not  the 
property.  The  property  and  superiority  were  never  separated  in  Mr.  Bushby's  person, 
and  the  law  does  not  admit  of  a  valid  disposition  of  the  dominium  directum  till  this  is 
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doDe.  What  Mr.  Bnshby,  holding  a  bare  personal  right,  should  have  done,  was  this ; 
he  should  have  separated  the  property  from  the  superiority,  which  he  could  do  in  the 
way  pointed  out  by  Mr.  Wight ;  or  he  might  have  done  it  by  a  conveyance  of  the  lands 
to  a  third  party,  and  have  taken  the  disponee  bound  to  reconvey  to  him ;  Forrester 
against  Fletcher,  1755.  But  he  could  not  do  this  by  conveying  the  superiority  and 
reserving  the  property,  for  a  subaltern  right  cannot  be  created  by  reservation.  It  no 
doubt  appears,  that  Messrs.  Ewart  and  Macmurdo  are  in  possession  of  the  lands,  but  can 
the  complainer  shew  that  he  has  a  vassal  in  the  lands.  It  is  very  true  that  their  feu- 
dispositions  are  good,  but  though  they  are  infeft  on  the  precepts  contained  in  their  dis- 
positions, this  wiU  not  make  them  proper  vassals  to  the  complainer,  for  Mr.  Bushby, 
their  mutual  author,  was  not  infeft,  and  hence  their  feu-dispositions  from  him  cannot 
have  the  effect  of  constituting  a  valid  base  holding. 

■ 

Afuwered. — The  objection  to  the  enrolment  of  the  complainer  [428]  is  founded  on 
two  propositions ;  1.  That  a  previous  and  formal  separation  must  be  made  of  superiority 
and  property,  before  a  valid  disposition  of  superiority  can  be  granted ;  and,  2.  That  a 
right  to  property  cannot  be  created  by  reservation.  All  this  may  be  true ;  but  no 
attempt  is  made  here  to  separate  the  superiority  and  property  by  reservation.  In  regard 
to  the  superiority,  the  whole  lands  of  Auchingibbert  were  disponed,  and  there  was  a  com- 
plete divestment  both  of  property  and  superiority,  on  the  part  of  Mr.  Bushby.  It  can- 
not be  denied  that  Mr.  Bushby  could,  even  though  uninfeft,  dispone  the  property,  and 
his  feu-disponees  had  good  right  to  rely  on  the  rule  of  law,  that  when  inf ef tment  was 
taken  by  the  superior,  that  infeftment  accresced  to  them,  to  the  effect  of  confirming  their 
right  The  method  pointed  out  by  Mr.  Wight  of  conferring  a  proper  right  of  superiority 
is  not  the  only  way  in  which  it  can  be  done.  Mr.  Bushby  here  held  a  personal  right 
both  of  superiority  and  property.  He  first  sells  the  right  of  property  to  the  vassal,  and 
then  he  sells  the  superiority  to  another.  He  thus  separates  the  personal  right  of  pro- 
perty and  superiority  in  his  person.  He  sells  the  superiority  with  reservation  of  the 
feus.  The  disponee  thus  stood  bound  to  give  effect  to  the  subsisting  feu-rights.  Suppose 
Mr.  Bushby  had  disponed  the  lands,  with  an  obligation  on  the  disponee  to  grant  these 
feu-dispositions,  this  would  be  splitting  the  superiority  and  property  most  effectually ;  and 
the  mode  adopted  here  has  exactly  the  same  effect.  Mr.  Bushby  had  no  controul  over 
the  vassals  as  to  their  taking  infeftment  or  not ;  and  all  this  doubt  has  arisen  from  their 
having  done  so,  before  the  infeftment  of  the  superior  in  the  dominium  directum.  But 
when  that  is  done,  it  accresces  to  the  infeftment  of  the  vassals.  It  is  very  clear,  that 
had  Mr.  Bushby  taken  infeftment  on  the  crown  charter  assigned  to  him,  his  infeftment 
would  have  accresced  to  the  feu-disponees.  The  Act  1673  has  not  indeed  said,  in  so 
many  words,  that  the  infeftment  of  the  disponee  of  him  to  whom  a  charter  has  been 
granted  or  conveyed  with  an  unexecuted  precept  of  seisin,  shall  accresce  to  confirm  a 
prior  infeftment  upon  a  feu-disposition,  given  by  the  bolder  of  the  charter  and  unexe- 
cuted precept,  while  his  right  was  merely  personal ;  but  it  is  declared  that  the  infeftment 
of  the  last  disponee  of  the  personal  right  to  the  unexecuted  precept,  shall  be  as  valid  as 
an  infeftment  taken  by  the  original  grantor  of  the  charter  would  have  been.  As  to  the 
superior  and  superiority,  these  infeftments,  by  the  declaration  of  the  statute,  are  thus 
identically  the  same  in  effect.  The  right  of  superiority  is  both  radical  and  universal  in 
the  lands.  But  while  the  infeftment  in  the  person  of  the  last  disponee  of  the  personal 
right  is  the  very  same  thing,  in  respect  to  the  superior,  as  infeftment  of  the  grantor,  the 
day  after  the  charter  was  obtained,  there  seems  to  be  no  good  reason  why  it  should  not 
also  have  the  same  effect,  jure  accrescendi,  to  confirm  a  vassal's  infeftment  upon  a  feu- 
disposition,  granted  while  the  right  was  personal. 

But,  besides,  supposing  the  infeftment  of  Messrs.  Ewart  and  Macmurdo  were  held  to 
be  invalid,  still,  as  they  have  acquired  a  [429]  good  personal  right  to  their  lands,  they 
are  entitled  to  a  charter  of  novodamus  from  the  complainer,  as  superior,  or  they  might 
adjudge  in  implement  against  him.  The  complainer  could  not  therefore  deny,  that 
they  were  his  vassals  in  the  lands,  and  it  is  ju8  tertii  to  all  others  to  bring  forward  any 
exception  to  the  force  of  his  titles. 

When  the  case  came  to  be  advised,  it  was  held  by  the  Court,  that  an  error  had  been 
committed  fatal  to  the  claim  of  Baron  Norton,  viz. — That  there  had  been  no  proper 
separation  of  the  property  and  superiority.  It  was  now  fixed  law,  that  such  a  separa- 
tion was  not  effected  by  a  disposition  of  the  property,  and  a  reservation  of  the  superi- 
ority.    It  must  be  done  by  separate  deeds.     Were  a  crown  vassal  enabled  to  do  this,  by 
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conveying  the  fiuperiority  and  property  to  different  persons,  he  would  create  a  saperior 
without  a  vassal,  which  would  not  make  a  valid  freehold.  Here  there  can  be  no  aocre- 
scence  of  the  infeftment  of  Baron  Norton  to  those  of  Messrs.  Ewart  and  Macmurdo, 
for  the  Baron's  infeftment  is  merely  of  the  dominium  directum^  and  not  of  the  whole 
property. 

The  complaint  was  dismissed,  and,  on  advising  a  petition  with  answers,  the  Court 
«  adhered." 


No.  113.  F.C.  N.S.  III.  429.     7  July  1813.     2nd  Div, 

Isabella  Moffat,  Pursuer. — R  Bell 

Alexander  Moffat,  Defender. — Jameson. 

Appeal. — It  is  not  competent  to  give  possession,  pending  an  appeal,  to  a  party  who  has 
obtained  a  reduction  of  the  defender's  titles  to  a  land  estate,  unless  the  interlocutor 
was  in  such  terms  as  would  have  enabled  the  pursuer  to  have  got  into  possession  with- 
out any  farther  proceedings,  had  no  appeal  been  taken. 

The  pursuer,  Isabella  Moffat,  brought  an  action  of  reduction  of  the  titles  on  which 
the  defender,  Alexander  Moffat,  held  the  estate  of  Muirbrock,  concluding  that  the  said 
titles  should  be  [430]  reduced,  retreated,  &c.  and  declared  to  have  been  from  thebegin* 
ning,  to  be  now,  and  in  all  time  coming,  void  and  null,  and  of  no  ^force,  strength,  or 
effect  in  judgment,  or  outwith  the  same,  in  time  coming  :  And  the  said  Isabella  Mofiat 
ought  and  should  be  reponed  and  restored  in  integrum  against  the  said  deeds,  and  the 
succession  to  the  said  lands  and  estate  therefore  found  and  declared  to  be  free  and  opea 
to  her :  And  the  said  deeds  and  writings  being  so  reduced  and  set  aside,  the  said  Alex- 
ander Moffat  ought  and  should  be  decerned  and  ordained,  by  decree  of  our  said  Lords, 
to  exhibit  and  produce  a  full  and  particular  account  of  his  whole  intromissions  with  the 
real  and  personal  estate  of  the  said  deceased  William  Moffat,  whereby  the  true  halance 
due  by  the  said  defender,  Alexander  Moffat,  to  the  pursuer,  as  the  said  William  Moffaffi 
sole  heiress  and  executrix,  may  appear,  and  be  properly  ascertained  by  our  said  Lords." 

In  this  action  the  Court  (24th  November  1812)  "Sustain  the  reasons  of  reduction, 
and  reduce,  decern,  and  declare  in  terms  of  the  libel ;  ffnd  expences  due,  and  remit  to 
the  auditor  to  report  on  the  account  thereof  when  lodged,  and  remit  to  the  Lord  Ordi- 
nary to  hear  parties  on  the  conclusion  against  the  defender  to  account  for  his  intromis- 
sions, and  to  do  as  he  shall  see  cause." 

To  this  interlocutor  the  Court  (14th  January  1813)  adhered,  by  refusing  a  petitjoa 
without  answers;  and  (9th  March  1813)  they  pronounced  an  interim  decree  for  L500 
of  expences. 

The  defender  then  entered  an  appeal  to  the  House  of  Lords,  and  intimation  thereof 
having  been  served  on  the  pursuer,  she  presented  a  petition,  praying  for  payment  of 
expences,  and  for  interim-execution,  in  terms  of  the  48th  of  the  King,  c  151.  And  the 
petition  having  been  followed  by  answers,  the  Court  (19th  June  1813)  ''grant  warrant 
for  immediate  execution,  so  far  as  to  enforce  payment  of  the  expences  found  due  to  the 
petitioner,  on  her  finding  sufficient  security  for  repetition  of  the  sums  to  be  so  paid  to 
her,  with  interest  upon  the  same,  in  a  case  of  a  reversal  of  the  decree  of  the  Court  by  the 
House  of  Lords ;  and,  in  order  that  the  amount  of  said  expences  may  be  ascertained, 
remit  of  new  to  the  auditor  to  make  an  additional  report,  in  terms  of  the  interlocutor  of 
9th  March  last,  and  allow  this  decree  for  execution  to  go  out  and  be  extracted,  in  the 
meantime,  in  so  far  as  concerns  the  sum  of  L.500  sterling,  mentioned  in  said  inter- 
locutor ]  but  quoad  ultra  refuse  the  desire  of  the  petition,  reserving  to  the  petitioner,  if 
she  shall  be  so  advised,  to  put  in  a  petition  for  sequestration  of  the  estate  pending  the 
appeal." 

The  pursuer  reclaimed  against  this  interlocutor,  in  so  far  as  it  refused  to  give  her 
interim-possession  of  the  estate,  and  pleaded,  [431]  that,  as  she  had  got  decree  in  terms 
of  a  libel  which  concluded  that  she  should  be  ''reponed  and  restored  in  integrum^ 
against  the  deeds  by  which  the  defender  held  the  estate,  and  that  the  succession  "should 
l^  left  free  and  open  to  her,"  it  was  quite  competent  to  put  her  in  possession  of  (he 
estate,  for,  till  she  was  so,  she  was  neither  reponed  and  restored  in  integrum^  nor  the 
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Buccession  left  free  and  open  to  her.  That  thoee  words  were  equivalent  to  a  conclusion 
for  removing,  and  would  have  been  sufficient  to  enable  her  to  remove  the  defender,  had 
there  been  no  appeal,  without  any  new  process ;  and  being  so,  they  must  also,  in  terms 
of  the  statute,  afford  sufficient  warrant  to  decern  for  interim- possession. 

The  petition  also  contained  an  alternative  prayer  for  the  sequestration  of  the  estate, 
and  the  appointment  of  a  factor  to  uplift  the  rents  pending  the  appeal. 

Antnoered. — There  is  a  radical  defect  in  the  summons.  It  contains  no  conclusion  for 
removing  the  defender,  and  therefore,  unless  it  can  be  held  that  he  might  have  been 
removed  via  facii  immediately,  upon  the  decree  reducing  and  declaring  in  terms  of  the 
libel  having  been  pronounced,  it  is  quite  impossible  to  grant  the  first  prayer  of  the  peti- 
tion. The  statute  warrants  nothing  more  than  the  execution  of  the  judgment  appealed 
from ;  but  that  judgment  says  nothing  about  removing  the  defender.  To  do  that  a  new 
action  would  have  been  necessary,  even  if  there  had  been  no  appeal ;  and,  therefore,  it 
is  clear  that  it  cannot  be  done  under  this  summary  petition. 

As  to  sequestration,  that  is  a  measure  which  has  never  been  adopted  after  one  of  the 
parties  has  got  into  possession  upon  complete  feudal  titles  before  challenge.  The 
defender  has  been  in  possession  for  ten  years  on  disposition  and  infeftment,  and  there- 
fore it  is  quite  incompetent  to  sequestrate. 

The  Court  (7th  July  1813)  adhered. 


No.  116.       F.C.  N.S.  III.  437.     10  July  1813.     2nd  Div.— Lord  Pitmilly. 

RoBKRT  Wilson  and  Others,  Petitioners. — Hamilton. 

Solidum  et  pro  rata, — ^A  person  employed  to  perform  any  functions  by  commission  from 
the  Court  in  a  depending  process,  is  entitled  to  claim  payment  from  any  one  of  the 
persons  concerned  in  procuring  his  appointment,  in  solidum. 

In  the  division  of  a  commonty  in  which  Sir  William  Honyman  of  Armadale  and 
GraBmsay,  Baronet,  was  one  of  the  pursuers,  Mr.  Chapman,  land-surveyor,  was  appointed 
to  survey  and  measure  the  subjects,  prepare  a  plan,  and  lay  off  the  lines  of  division ; 
and  he  having  claimed  payment  of  his  account  from  Sir  William  Honyman's  trustees, 
they  maintained,  that  they  were  only  liable  for  their  proportional  share. 

Lord  Pitmilly,  Ordinary,  pronounced  this  interlocutor  (24th  June  1813):  "Finds 
that,  in  respect  Mr.  Chapman's  appointment  as  surveyor  in  the  division  of  the  commonty 
of  Orphir  took  place  under  authority  of  this  Court,  in  the  process  of  division,  and  in 
virtue  of  powers  conferred  on  the  commissioner  to  name  a  surveyor,  it  is  competent  to 
decern  in  this  process  for  payment  of  the  surveyor's  account :  Finds,  that  as  James  Chap- 
man's appointment  to  act  as  surveyor  was  made  on  the  application  of  the  pursuers,  they, 
or  any  of  them,  are  liable  to  him  in  payment  of  his  account ;  and  that  it  is  not  incum- 
bent on  him,  or  at  all  reasonable  for  him  to  lie  out  of  his  money  till  the  disputes  of  the 
dif-  [438]  -ferent  parties  interested  in  the  commonty  are  adjusted  ;  and  more  particularly, 
as  some  of  the  parties  interested  in  the  division  are  disputing  the  regularity  of  the  proof 
and  survey,  and  their  liability  in  any  part  of  expences  thereby  incurred :  Finds,  that 
Mr.  Chapman's  claim  against  the  trustees  of  Sir  William  Honyman  is  strengthened  by 
letters  referred  to  in  his  minute ;  and  in  respect  that  no  objections  have  been  offered  to 
the  particular  articles  or  total  amount  of  the  account,  which  has  been  in  process  since 
January  last,  decerns  against  the  said  Sir  William  Honyman,  Baronet,  and  his  said  trustees, 
in  terms  of  James  Chapman's  minute,  for  the  balance  of  L.191,  10s.  Id.  sterling,  with 
interest  from  the  1st  January  last,  and  for  the  expence  of  the  minute  and  ap|>earance, 
which  the  Lord  Ordinary  modifies  to  L.2,  2s.  sterling,  reserving  to  the  said  Sir  William 
Honyman,  Baronet,  and  his  said  trustees,  their  relief  against  the  other  heritors 
interested  in  the  division,  for  their  several  proportions  of  the  surveyor's  account,  and  to 
these  heritors  their  defences." 

Sir  William  Hony man's  trustees  reclaimed  to  the  Court,  and  the  petition  was  (10th 
July  1813)  refused  without  answers. 
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No.  119.     F.C.  N.8.  IIL  441.     17  Nov.  1813.     2iid  Div.— Lord  Robertson. 

Bethia  Mart  Elliott  and  Others,  Pursuers. — Cranstoun. 

Sir  William  Francis  Elliott,  Bart.,  Defender. — Douglas  et  Bell. 

Provisions  to  Heirs  and  Children — Public  Burden. — In  estimating  the  rental  of  an  estate, 
for  the  purpose  of  ascertaining  the  provisions  payable  to  younger  children,  which  bad 
been  fixed,  by  their  father's  settlements,  at  so  many  years'  rentp,  the  income-tax,  the 
house  and  window  duty,  and  the  expence  of  rebuilding  a  manse  were  not  deducted. 

By  the  entail  of  Stobbs,  which  was  executed  by  Sir  Gilbert  Elliott,  greatgrandfather 
to  the  late  Sir  William,  the  father  of  the  parties,  it  is  inter  alia  provided  and  dedaicd, 
"  That  it  shall  be  in  the  power  of  the  succeeding  heir  of  tailzie  to  burden  and  affect  the 
said  lands  and  estate  with  sums  of  money,  for  the  suit-  [442]  -able  provision  of  their 
younger  children  respeeiivh,  as  follows,  viz.  If  there  shall  be  five  younger  children,  or 
fewer  than  that  number,  existing  at  the  decease  of  the  father,  to  them  a  sum  of  money 
not  exceeding  three  years'  free  rent  of  the  estate  they  shall  be  respectively  possesBed  ii 
for  the  time  ;  and  if  there  shall  be  more  younger  children  than  five  existing  as  aforesaid, 
then  to  them  a  sum  of  money  not  exceeding  fo«ir  years'  f oee  rent  of  the  estate  the  heirs 
respectively  shall  be  possessed  of  for  the  time,"  &c. 

Under  this  entail  the  estate  devolved  on  the  late  Sir  William  Elliott^  who,  by  t 
trust-disposition  and  deed  of  settlement  executed  in  1803,  declared,  that  it  was  his  inteo- 
tion  to  secure  to  his  children,  being  more  than  five  in  number,  such  provisions  as  are 
reserved  in  the  power  of  the  heir  in  possession ;  and  accordingly,  he  bound  himself  and 
his  heirs  to  pay  to  the  pursuers  a  sum  equal  to  four  years'  free  rent  of  the  estate,  at  the 
period  of  his  decease ;  which  sum  should  be  equally  divided  among  his  younger  childreD, 
and  should  be  payable  at  the  first  term  of  Whitsunday  or  Martinmas  after  his  decease. 

Sir  William  Elliott  having  died  in  May  1812,  the  present  action  was  brought  against 
the  eldest  son  and  heir  in  the  entailed  estate.  Sir  William  Francis  Elliott,  that  the  pro- 
visions to  his  younger  brothers  and  sisters  might  be  ascertained,  and  the  entailed  estate 
burdened  therewith.  The  summons  subsumed,  that,  as  the  free  rent  of  the  estate  of 
Stobbs  for  the  year  1812,  when  Sir  William  Elliott  died,  amounts,  after  deduction  of 
public  burdens,  to  the  sum  of  L.3060,  the  pursuers  ought  to  be  found  entitled  to  foor 
times  that  sum,  or  L.  12, 240,  as  the  amount  of  their  provisions. 

The  defender  objected,  that  the  pursuers  had  omitted  to  include  as  deductions : 

l^f.  The  assessment  for  building  manse  and  offices  in  the  parish  of  Cavers. 

2c2,  Assessment  for  house-rent  and  horse-hire  for  the  minister  of  Cavers. 

3ef,  House  and  window-duty  on  the  mansion-house  of  Stobbs. 

4/^,  The  amount  of  the  property-tax  of  ten  per  cent,  on  the  rents  payable  by  the 
tenants. 

Lord  Eobertson  (26th  November  1812)  "  Sustains  the  defences  as  to  the  deductions 
claimed  for  building  the  manse  and  offices,  and  for  house-rent  and  horse-hire  to  the 
minister  of  Cavers,  to  the  extent  of  being  an  average  of  seven  years  of  these 

burdens ;  and,  in  order  to  ascertain  the  amount  of  such  deduction,  allows  an  account  to 
be  given  in  by  the  defender,  of  the  whole  sums  paid  by  the  late  Sir  William  EUiott, 
during  the  last  seven  years  preceding  his  death,  for  these  burdens  :  Eepels  the  defences 
as  to  the  dedaction  claimed  on  account  of  the  house  and  window-duties  on  the  mansicm- 
house  of  Stobbs ;  and  sustains  the  defences  as  to  the  deduction  of  the  proper-  [443]  -ty- 
tax  of  ten  per  cent,  paid  by  the  tenants,  and  retained  from  their  rents." 

The  pursuers  reclaimed,  and  pleaded : — 

Istf  That  though  the  expence  of  repairing  the  manse  might  be  properly  enoo^ 
estimated  by  an  average  of  seven  years,  yet  it  was  too  much  to  charge  them  with  4-7th8 
of  the  expence  of  rebuilding,  which  might  not  be  necessary  again  for  150  years. 

2di  That  the  property-tax  was  more  of  a  personal  than  of  a  real  nature ;  that  it  was 
paid  by  the  proprietor,  and  not  by  his  estate ;  that  it  would  be  payable  whatever  his  in- 
come consisted  of ;  that  its  operation  was  merely  temporary,  and  might  cease  within  the 
year ;  and  that,  like  the  assessed  taxes,  or  a  capitation  tax,  it  should  not  be  deducted. 

The  defender  answered : — 

\stf  The  sums  expended  in  building  a  manse  and  offices  were  paid  by  the  deceased 


F.e.  1813,  VJL  m.      ELLIOTT,    &a  V.    SIR   WILLIAM   ELUOTT,   BART.  779 


f  rom  the  last  year's  rent  "which  he  drew,  and  were  clear  and  obvious  grounds  of  deduc 
tion  from  his  rent. 

2(2,  The  property-tax  does  not  resemble  a  capitation  tax,  nor  any  tax  on  expenditure, 
which  cannot  be  deducted,  but  is  undeniably  a  tax  on  revenue  or  income.  It  ought, 
therefore,  to  have  been  deducted  from  the  rents  of  the  estate,  in  estimating  the  sums 
payable  to  the  younger  children. 

The  Court  (17th  November  1813)  pronounced  this  interlocutor:  "Alter  the  inter- 
locutors complained  of,  in  so  far  as  they  allow  deductions  to  be  made  from  the  rental, 
on  account  of  assessments  for  the  expence  of  building  the  manse  and  offices  in  the  parish 
of  Cavers,  allowances  to  the  minister  for  house-rent  and  horse-hire,  and  the  property-tax; 
and  find,  that  no  deduction  is  to  be  made  from  the  rental,  on  account  of  any  of  these 
articles." 


No.  120.    F.C.  N.S.  in.  444.     18  Nov.  1813.     2nd  Div.— Lord  Robertson. 

Archibald  Campbell,  Pursuer. — CunirighaTne. 

David  Brown,  Defender. — Solicitor-General  Maconochie  et  Oreenshields. 

Property, — ^7.  A  proprietor,  whose  lands  are  described  in  his  titles  as  bounded  by  the 
sea,  or  the  sea-shore,  or  by  a  navigable  river,  is  entitled  to  gain  ground  from  them  as 
far  as  is  not  inconsistent  with  the  interests  of  the  public. 

//.  Mode  in  which  the  line  of  the  march  fences  of  conterminous  proprietors  on  the 
shore  is  to  be  adjusted  in  gaining  ground  from  the  sea. 

Mr.  Archibald  Campbell  and  David  Brown  possessed  contiguous  feus,  lying  on  the 
south  shore  of  the  firth  of  Clyde,  and  in  the  neighbourhood  of  Port-Glasgow.  Both  pro- 
perties originally  formed  a  portion  of  the  barony  of  Newark.  Brown's  feu  is  described 
as  bounded  by  the  sea-shore  on  the  north,  and  is  disponed  to  him  with  "  haill  parts  and 
pertinents."  Mr.  Campbell's  feu,  which  lies  immediately  to  the  east  of  Brown's,  is  de- 
scribed as  bounded  on  the  north  by  the  Clyde  ;  but  no  right  to  parts  and  pertinents  is 
granted  in  the  dispositive  clause  of  the  original  charter. 

A  dispute  arose  between  these  conterminous  feuars,  with  regard  to  the  direction  in 
which  Brown  was  entitled  to  extend  his  march  or  division- wall  upon  the  shore,  when 
proceeding  to  embank  or  gain  ground  from  the  sea.  Brown,  whose  front  on  the  shore 
is  greater  than  the  interior  or  south  side  of  his  property,  attempted  to  carry  out  the  wall 
obliquely,  in  continuation  of  the  line  which  formed  the  land-boundary  of  his  property. 
And  against  this  proceeding  Mr.  Campbell  obtained  an  interdict,  on  the  ground  that  an 
heritor  could  only  inclose  a  portion  of  the  shore  corresponding  to  his  front,  and  therefore, 
that  the  lines  of  division  should  be  drawn  at  right  angles  to  the  shore. 

The  whole  cause  having  come  before  the  Sheriif  of  Renfrewshire,  he  found  that  the 
"extension  of  the  inclosures  towards  the  bed  of  the  river  ought  to  be  regulated,  not  by 
the  direction  of  the  conterminous  fence  between  the  properties,  but  by  the  extent  of  their 
respective  fronts,  adjoining  to  the  high-water  mark,  and  so  that  each  shall  carry  out  his 
inclosures  in  a  direction  equally  corresponding  to  the  course  of  the  shore." 

[446]  The  Lord  Ordinary,  before  whom  the  cause  was  brought  by  advocation,  con- 
sidering it  as  a  special  question  depending  on  the  titles  of  the  parties,  and  on  the  nature 
of  the  possession  that  had  followed  thereon,  and  conceiving  that  Brown  had  instructed  a 
right  to  the  part  of  the  shore  in  dispute,  in  which  Mr.  Campbell  had  failed,  altered  the 
interlocutor  pronounced  by  the  Sheriff. 

Mr.  Campbell  reclaimed,  and  argued, — 

That^  when  a  proprietor  borders  on  the  sea,  or  a  navigable  river,  which  is  expressly 
declared  in  his  titles  to  be  his  boundary,  he  acquires  right,  according  to  the  common 
practice  of  the  law  of  Scotland,  to  gain  as  much  ground  as  he  can  recover  from  the  sea 
or  the  navigable  river  opposite  to  the  front  of  his  property.  This  is  a  privilege  which 
accrues  to  him,  not  from  any  infeftment  in  pertinents  (which  must  be  immaterial  in  a 
right  which  arises  from  the  tolerance  of  the  Crown),  but  from  his  contiguity  to  the  water ; 
and  that  circumstance  alone  entitles  him  to  gain  as  much  land  as  he  chooses  from  the 
sea,  however  limited  and  precise  may  be  the  boundaries  or  land-marches  which  circum- 
scribe the  interior  sides  of  his  property. — Bank,  b.  i.  tit.  iii,  s.  4.     Ersk,  b.  ii  tit.  vi.  s. 
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17.  Whatever,  therefore,  maj  he  the  titles  of  Brown,  or  the  posseaeion  of  hia  prede- 
ceeaors  under  them,  he  cannot  advance  his  march-lines  in  such  a  manner  as  to  interpose 
hetween  his  neighhours  and  the  sea. 

The  right  of  each  proprietor  to  gain  ground  from  the  sea  heing  indisputable,  the 
only  question  that  remains  is,  in  what  course  or  direction  shall  the  match- wall  of  ee^ 
heritor  be  extended  on  the  shore?  According  to  Mr.  Brown's  plea,  a  proprietor  bounded 
by  a  river  is  entitled,  in  every  instance,  to  go  out  with  his  embankment  on  the  shore, 
by  an  extension  of  his  boundaries,  in  the  same  line  of  obliquity  that  the  land-maidi 
describes.  But  the  obvious  effect  of  this  would  be,  in  nine  instances  out  of  ten,  to  allow 
one  proprietor  to  cut  off  his  neighbour  from  the  sea  altogether. 

The  defender  answered,  That  the  case  must  be  decided  on  special  grounds.  He 
founded  on  his  titles,  which  gave  him  right  to  parts  and  pertinents,  and  on  the  poeses- 
sion  which  he  alleged  his  predecessors  had  exercised  over  every  part  of  the  shore  opposite 
to  his  lands.  He  maintained,  that  Mr.  Campbell,  having  no  clause  of  parts  asd 
pertinents,  could  have  no  title  whatever  to  gain  grouud  from  the  sea  in  any  direction : 
That  it  appeared  from  circumstances,  that  the  superior  who  disponed  the  property  did 
not  intend  to  bestow  this  privilege,  and  that  Mr.  Campbell's  predecessors  did  not  con- 
ceive that  they  had  acquired  it. 

Lord  Mecubwbank, — Before  determining  the  line  in  which  [446]  these  conterminoiB 
feuars  have  right  to  protract  their  boundaries,  it  is  necessary  to  settle  the  disputes  vith 
regard  to  the  titles,  in  which  the  question  is  involved.  Never,  in  my  apprehension, 
were  parties  more  in  pari  cam  in  this  respect,  than  those  who  now  abide  the  judgment 
of  your  Lordships. 

The  person  whose  titles  extend  his  property  to  the  shore,  has  as  much  right  to  the 
shore  ex  adverso  of  his  lands,  as  the  proprietor  to  whom  the  shore  is  expressly  conveyed 
in  his  charter.  No  other  person  can  acquire  it,  nor  separate  it  from  the  property  of 
which  it  is  the  pertinent  and  appendage. 

Holding  this  opinion,  I  consider  these  feuars  as  precisely  in  the  same  situation,  and 
as  possessing  equal  rights  to  the  seanshore  opposite  to  their  lands.  Lord  Belbaven  was 
the  original  granter, — but  would  he  be  entitled  to  form  a  bulwark  on  the  shore  in  order 
to  recover  land  from  the  sea,  and  feu  it  out  to  others,  on  pretence  that  he  had  not 
already  given  it  away  ?  The  Court  would  not  suffer  him  thus  to  recal  his  grant :  Your 
Lordships  would  hold,  that  when  he  disponed  a  property  which  he  described  as  booDded 
by  the  sea  on  the  north,  he  abandoned  every  claim  to  the  shore,  and  consequently,  all 
right  to  interpose  between  the  sea  and  his  feuars ;  and  so  the  Court  held  in  the  recent 
case  of  Boucher  against  Macknight  Crawford.^ 

Now,  Mr.  Campbell  being  bounded  by  the  sea,  no  one  can  interpose  between  him 
and  the  shore.  Any  inferior  right  or  servitude  that  Brown  may  have  exercised  over  it 
cannot  affect  the  right  of  property  which  is  claimed.  Would  any  one  be  prevented 
from  erecting  a  building  on  the  shore,  or  bringing  the  shore  into  cultivation,  because  a 
privilege  of  gathering  sea-wreck  had  been  conceded  to  another  ?  Between  primary  and 
secondary  purposes  of  property,  we  must  ever  be  careful  to  distinguish. 

But  though,  on  these  principles,  the  general  right  of  Mr.  Campbell  be  sufficiently 
clear,  it  is  a  matter  of  more  difficulty  to  draw  the  precise  line  in  which  he  is  entitled  to 
protract  his  boundaries.  Properties  may  be  situated  in  such  a  manner,  that  perpen- 
dicular lines  drawn  from  the  shore  would  run  into  each  other,  so  that  a  portion  of 
ground  would  become  common  property  ;  but  that  cannot  be  the  principle  by  which  the 
rights  of  landholders  on  shore  are  to  be  regulated,  as  it  would  be  productive  of  numerous 
and  interminable  law-suits.  The  only  invariable  and  universal  plan  which  can  he 
adopted,  is  to  take  an  average  direction  of  the  narrow  sea,  from  which  perpendiculars 
should  be  dropt  on  the  march-stones  of  the  different  properties.  On  these  perpendicoltrs 
parties  would  be  entitled  to  form  bulwarks,  which  would  never  interfere,  and  of  which 
the  direction  would  be  precise  and  definite. 

Zjord  Bannatyne. — Every  proprietor  has  a  right  to  gain  ground  [447]  from  the 
shore.  A  superior,  indeed,  may  reserve  to  himself  this  privilege ;  but  where  that  is  not 
done,  his  feuars  stand  precisely  in  the  same  situation  in  any  question  which  may  arise 
among  themselves.     On  that  point,  therefore,  the  interlocutor  should  be  altered,  and 


^  Not  finally  decided  at  the  date  of  this  report. 
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Uie  cause  remitted  to  the  Lord  Ordinary,  to  consider  in  what  direction  the  line  of 
division  is  to  be  drawn. 

lA>rd  Glenlee, — There  are  two  points  before  the  Court,  the  first,  Whether  the 
petitioner,  having  merely  a  bounding  charter  without  parts  and  pertinents,  is  entitled 
to  make  any  complaints  of  being  excluded  from  the  shore :  In  short,  whether  he  is  not 
in  the  situation  of  one  who  has  no  right  at  all.  The  second,  Whether,  supposing  that 
Mr.  Campbell  has  a  title,  the  other  party  has  not,  in  consequence  of  a  charter  with  a 
clause  of  parts  and  pertinents,  and  actual  possession,  a  right  to  what  he  claims. 

With  regard  to  the  last  point,  it  is  not  instructed  that  any  thing  like  possession  has 
been  exercised  by  Brown  or  his  predecessors. 

As  to  the  first  question,  when  a  landholder  is  bounded  by  the  sea,  it  is  true  he  has 
a  bounding  charter.  But  it  is  a  boundary  moveable  and  fluctuating,  sua  ncUura ;  and 
when  the  sea  recedes,  he  must  be  entitled  still  to  preserve  it  as  his  boundary.  The 
shore  is  indeed  qWW  juris  ])uhlici  ;  but  when  the  sea  goes  back,  the  shore  advances,  and 
the  proprietor  is  entitled  to  follow  the  water  to  the  point  to  which  it  may  naturally 
retire,  or  be  artificially  embanked. 

Xow,  if  Brown  has  not  instructed  a  better  title  than  the  neighbouring  feuars,  the 
question  comes  to  be,  how  the  properties  are  to  be  bounded  in  advancing  into  the  seal 
One  thing  is  clear,  that  they  cannot  be  extended  in  the  line  of  their  present  marches ; 
but  the  manner  in  which  the  limits  should  be  adjusted  will  be  best  arranged  by  the 
Lord  Ordinary. 

Lord  Justice-Clerk. — I  cannot  agree  with  the  Lord  Ordinary  in  the  doctrine  which 
he  has  adopted  with  regard  to  the  titles.  Brown  has  no  title  preferable  to  that  of  his 
neighbour.  They  are  precisely  in  paH  easu.  At  the  date  of  the  feu  no  precise 
examination  or  measurement  had  taken  place,  but  they  are  both  described  as  bounded 
by  the  river  Clyde  on  the  north ;  and  I  remember  that,  in  the  case  of  the  Magistrates 
of  Culross  against  Greddes,^  the  doctrine  of  a  proprietor  bounded  by  the  sea  [148]  being 
entitled  to  gain  ground  from  it  as  far  as  was  consistent  with  the  interests  of  the  public, 
was  recognized  by  the  Court. 

The  Court  therefore  unanimously  altered  the  interlocutor  of  the  Lord  Ordinary,  and, 
according  to  the  suggestion  of  Lord  Meadowbank,  pronounced  the  following  interlocutor : 
"July  1st,  1813. — ^The  Lords  having  considered  this  petition,  with  the  answers,  writs 
produced,  and  plans  referred  to,  repel  the  objection  of  the  parties  to  each  others  rights 
to  the  benefit  of  the  shore  and  of  the  solum  of  the  firth,  ex  adverso  of  their  respective 
feus ;  reserving  always  to  those  concerned  any  privileges  for  taking  sea-ware  or  weed 
therefrom^  and  all  objections  thereto,  as  accords :  Alter  the  interlocutor  reclaimed 
against,  and  remit  to  the  Lord  Ordinary  to  give  the  requisite  orders  for  ascertaining  the 
durection  of  the  line,  which,  if  taken  according  to  the  average  direction  of  the  river  or 
firth,  and  referred  to  the  middle  thereof  at  low  water,  may  be  reckoned  to  form  the 
common  boundary  of  the  property  extending  below  the  firth  from  the  opposite  sides 
thereof  in  the  counties  of  Renfrew  and  Dumbarton ;  as  also  for  ascertaining  the  sit.e  and 
direction  of  lines  to  be  raised  at  right  angles  from  the  common  boundary,  and  extended 
till  they  reach  respectively  the  west  and  east  boundary  of  the  advocator,  David  Brown's 
feu,  at  the  spots  where  these  boundaries  touch  the  Clyde  at  high  water ;  as  also  the 
west  and  east  boundaries  of  Archibald  Campbell's  feu  at  the  spots  where  these 
boundaries  touch  the  Clyde  at  high  water ;  and  thereafter,  to  proceed  as  to  him  shall 
seem  just."  And  to  this  interlocutor  the  Court  adhered,  by  refusing  a  reclaiming 
petition  for  David  Brown,  without  answers. 

[Cf.  Berry  v.  Holden,  3  D.  212;  M'TaggaH  v.  M'DauaU,  5  M.  537,  540,  544; 
Laird  v.  Eeid,  9  M.  699  passim;  Agnew  v.  Lord  Advocate^  11  M.  315,  323 ;  Youiig  v. 
N.B.R.  Company,  14  R  (H.L.)  63;  Darling's  Trustees  v.  CM,  Omipany,  5  F.  1006, 
1007 ;  Smith  v.  Lerwick  Harbour  Trustees^  5  F.  687. 


^  la  this  case,  decided  on  the  7th  December  1809,  it  was  found,  that  the  proprietor 
of  a  feu  which  lay  within  burgh,  and  was  described  as  bounded  perfluxum  maris  ex 
ausiraltf  was  entitled  to  pass  a  public  road  which  lay  to  the  south  of  the  subject^  and  to 
recover  ground  from  the  sea,  although  from  toleration  the  Magistrates  had  been  in  the 
constant  use  of  appropriating  the  contiguous  shore  for  various  purposes* 
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No.  121.      F.C.  N.S.  m.  449.     18  Nov.  1813.     2nd  Div.— Lord  Glenlee. 

Magistrates  of  Dumbarton,  Pursuers. — Lord-Advocate  Colquhoun  et  Fcrsyih. 

John  Cabipbell,  William  Cunninghame  Graham,  &c..  Defenders. — SdieUor- 

Oenerai  Mdcanochie  et  Jardi7ie. 

Process — Res  noviter  vemens. — It  is  not  competent  to  pursue  reduction  of  a  decreet  iu 
foro  on  the  plea  of  instrumerUa  noviter  reperta,  if  the  documents  newly  produced  were 
in  the  custody  of  the  pursuer  during  the  dependence  of  the  process  in  which  the 
decreet  was  pronounced. 

The  Magistrates  of  Dumbarton  became  involved  in  a  litigation  with  Mr.  Camplwll 
of  Stonefield,  and  other  neighbouring  proprietors,  concerning  their  respective  boundariee 
on  the  north  side  of  Dumbarton  moor.  The  marches,  which  were  found  by  the  Court 
to  be  the  limits  of  the  different  claimants,  not  appearing  to  the  Magistrates  to  be  the 
legal  boundaries,  and  decreet  having  been  extracted  by  the  other  party,  they  presented 
a  petition  of  appeal  to  the  House  of  Lords. 

Soon  after,  a  requisition  was  sent  from  the  Register  Office,  desiring  that  the  different 
royal  buighs  should  transmit  for  examination  their  ancient  original  titles  and  giantB 
from  the  Crown,  and  other  important  writings.  In  consequence  of  that  requisition,  the 
town-clerk  of  Dumbarton  made  a  search  in  the  repositories  of  the  burgh,  and,  along 
with  other  writings,  transmitted  an  original  precept  of  seisin  of  the  moor  from  the 
Crown,  and  a  seisin  following  the  precept.  When  the  former  process  was  before  the 
Court,  the  only  title  to  the  moor  which  the  town  of  Dumbarton  had  produced,  was  an 
old  extract  of  a  charter  in  favour  of  the  town  by  King  James  the  Sixth,  dated  13th 
December  1609.  The  Magistrates  conceiving  that  the  new  discovery  totally  removed 
the  difficulties  which  had  led  the  majority  of  the  Court  to  decide  the  cause  against  the 
town  of  Dumbarton,  withdrew  their  appeal,  and  brought  an  action  of  reduction  of  the 
decreet  against  them. 

The  Lord  Ordinary  having  repelled  the  reasons  of  reduction,  and  assoilzied  the 
defenders,  the  Magistrates  reclaimed,  and  argued, 

[450]  That  the  only  objection  which  can  be  made  with  any  plausibility  to  opening 
up  the  former  decreet,  is  the  plea  that  the  productions  now  meule  were  at  all  times  in 
the  custody  of  the  town-clerk,  or  of  some  other  person  employed  by  the  burgh.  But  it 
does  not  appear,  that,  even  in  the  case  of  a  private  individual,  it  would  be  just  to 
deprive  him  of  any  right  which  a  document  ascertains,  on  the  ground  that  it  was  in 
some  corner  of  a  house  belonging  to  him,  and  that  by  a  more  accurate  search  he  might 
have  discovered  it.  In  the  case  of  an  incorporation,  it  would  evidently  be  most  onjost 
that  it  should  forfeit  its  rights  in  consequence  of  the  ignorance  of  its  temporaty 
managers  concerning  the  existence  or  import  of  old  writings,  which  none  of  those 
managers  could  read. 

Armoered :  The  greatest  jealousy  has  ever  been  entertained  by  the  Court  of  admitting 
any  document^  not  brought  forward  in  the  discussion  of  the  former  cause,  in  a  prooen 
of  reduction ;  and  that  effect  has  always  been  refused  to  it  when  it  was  in  the  power  of 
the  party  to  have  produced  it  before.  Stair,  b.  iv.  tit.  i.  s.  50. — Berry  v.  Dalgleish, 
1808.— Dundas  v.  Aitken,  9th  March  1810. 

Lord  Meadowbank. — The  Court  ought  not  readily  to  suffer  instrumenta  nomier 
reperta  to  throw  open  a  judgment  which  had  been  pronounced  on  full  discussion  and 
mature  consideration.  In  order  that  such  instruments  may  be  received,  there  must  firrt 
be  a  cattsa  ignorantice  instructed  to  account  for  the  document  founded  on  not  having 
been  produced  during  the  dependence  of  the  previous  process.  And,  2^y,  the  inttru' 
menta  noviter  reperta  must  bear  closely  on  the  point,  which  those  who  have  discovered 
them  are  desirous  to  establish.  In  the  present  case,  I  conceive  that  these  new  docn- 
ments  are  altogether  inadequate  to  accomplish  the  object  in  view  of  the  Magistrates  of 
Dumbarton,  and  that  they  are  not  even  sufficient  to  give  a  new  character  to  the  process. 
But  though  they  had  been  conclusive  on  the  points  at  issue,  the  other  requisite  to  their 
admission  was  wanting.  They  were  found  in  the  charter-chest  of  the  buigh,  and  no 
reason  has  been  assigned  why  they  had  not  been  earlier  discovered,  except  that  they 
had  not  been  looked  for. 


r 
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Lord  Justice-Clerk  coincided  in  this  opinion.  He  said,  that  if  the  Magistrates  had 
searched  in  their  charter-chests,  they  would  inevitably  have  found  them.  In  these 
cireumstances,  he  considered  the  case  of  Dundas  against  Aitken  as  in  a  great  measure 
decisive  of  the  question.     The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

[Remitted,  5  Dow  266;  cf.  Phosphate  Sewage  Co,  v.  Lawson  j-  SorCe  Trustee,  5  B. 

1145.] 


Na  122.      F.C.  N.S.  III.  461.     19  Nov.  1813.     2nd  Div.— Lord  Newton. 

Gborge  Maclaggan  and  Company,  Chargers. — Clerk  et  Bell. 

James  Macfatjlan,  Suspender. — Jeffrey, 

Cautioner — Letter  of  Credit — A  guarantee  for  three  months,  extended  hy  the  Court,  in 
compliance  with  the  custom  of  merchants,  to  cover  bills  at  95  days,  but  not  so  as  to 
cover  one  at  100  days ;  and  the  time  in  both  cases  was  reckoned  from  the  date  of  the 
bill,  which  was  several  days  posterior  to  that  of  the  letter  of  credit. 

Baird  and  Company  purchased  from  the  chargers  six  puncheons  of  whisky  at  three 
months'  credit. 

On  this  occasion  the  suspender  wrote  the  chargers  as  follows,  13th  February  1807  : 
"  My  friend,  Thomas  Baird  and  Company,  told  me  that  you  are  to  give  them  a  good 
bargain  of  six  puncheons  on  my  becoming  guarantee  for  the  payment  of  them.  From 
what  I  know  of  these  gentlemen,  I  do  not  think  you  need  any  guarantee  from  them. 
However,  as  they  have  asked  me  to  be  security  for  these  six  puncheons,  I  hereby 
guarantee  the  due  payment  of  their  bill  or  bills  to  you  for  them  at  the  expiry  of  three 
months.     I  am,"  &c. 

The  spirits  were  delivered  partly  on  the  14th,  the  day  after  the  date  of  the  letter  of 
guarantee,  and  partly  on  the  17th;  and  on  the  18th  two  notes  were  granted,  one 
payable  at  100  days,  and  one  at  95  days  after  the  18th  February. 

On  the  4th  March,  Baird  and  Company  purchased  another  quantity  of  spirits,  on 
which  occasion  the  suspender  wrote :  "  As  I  understand  you  are  to  give  Thomas  Baird 
and  Company  six  puncheons  of  aqua  at  7&  6d.  per  gallon,  on  my  becoming  security  for 
the  payment  at  three  months ;  as  they  have  informed  me  that  they  consider  this  a  good 
bargain,  I  become  bound  that  they  shall  pay  their  bills  to  you  for  these  six  puncheons 
regolarly  at  the  expiry  of  three  months." 

Part  of  these  spirits  were  delivered  on  the  2d,  part  on  the  6th,  and  part  on  the  7th 
March ;  and  on  the  10th  two  promissory-notes  were  granted  for  the  price,  one  payable 
at  100  days,  and  the  other  at  three  months  from  that  date. 

Baird  and  Company  having  become  bankrupt,  Maclaggan  and  [452]  Company 
charged  Macfarlan  to  make  payment  of  these  four  notes.  He  presented  a  bill  of  sus- 
pension, on  the  ground  that  the  bills  were  not  in  terms  of  his  letter  of  guarantee,  which 
was  passed ;  and  the  cause  having  been  debated  before  Lord  Newton,  his  Lordship,  23d 
January  1811,  "Finds,  that  cautionary  obligations  being  strictissimi  juris,  the  smallest 
deviation  in  the  execution  of  a  commission  from  the  terms  in  which  it  was  stipulated  to 
be  executed  by  a  letter  of  guarantee  granted  by  a  third  party,  is  sufficient  to  relieve  the 
granter  thereof  from  the  consequence ;  and  as  the  suspender's  letter  of  guarantee  only 
bound  him  for  the  payment  of  bills  granted  by  Baird  and  Company  to  the  chargers  for 
the  price  of  whisky  furnished  to  them  by  the  chargers,  payable  at  three  months,  and 
the  chargers  having  taken  bills  for  the  same,  payable  at  95  days  and  100  days,  the 
suspender  cannot  be  rendered  liable  for  payment  of  the  same." 

Thereafter  (1st  July  1811)  his  Lordship,  **In  respect  to  the  fourth  bill  charged  on, 
dated  10th  March  1807,  though  made  payable  within  three  months  from  the  date  of  the 
respondent's  letter  of  guarantee,  or  even  from  the  date  of  the  delivery  of  the  whisky, 
for  the  value  whereof  it  was  granted  by  the  respondent  to  Baird  and  Company,  Finds, 
that  it  was  not  granted  in  the  precise  terms  of  the  letter  of  guarantee,  and  therefore, 
on  that  footing,  suspends  the  letters  simplidter,  so  far  as  respects  that  bill,  and  adheres 
to  the  former  interlocutor." 
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The  chargers  reclaimed  to  the  Court,  and  pleaded, 

1^^,  That  even  if  there  were  any  deviation  from  the  terms  of  the  letters  of  guarantee, 
the  suspender  had  sustained  no  loss,  inasmuch  as  Baird  and  Company  vere  equallj 
unable  to  pay  at  the  distance  of  three  months  from  the  dates  of  the  transaction,  as  at 
the  time  when  the  bills  became  due. 

2df  That  there  really  was  no  deviation  from  the  terms  of  the  suspender's  engage> 
ment,  which  imported  merely  that  he  would  see  the  bills  paid,  provided  they  were  do( 
asked  sooner  than  three  months,  but  did  not  bear  that  he  was  not  to  be  liable  if  a 
longer  credit  was  given,  inasmuch  as  no  terminus  a  quo  was  mentioned  in  the  letters  of 
guarantee,  which  must  therefore  be  interpreted  according  to  the  custom  of  merchants.— 
Fdl  on  Mercantile  Guarantees,  p.  95. — Mason  against  Pritchard,  12  Easts  BeportSj  227. 

Answered. — Cautionary  obligations  are  purely  gratuitous.  They  are,  therefore, 
strictissimi  juris,  and  cannot  be  extended  or  altered  in  any  respect.  The  cautioner 
undertakes  a  specific  risk,  and  in  terms  of  it  only  can  he  be  bound.  There  would  b«  no 
end  to  the  argument  if  it  were  enough  to  say,  that  wliat  he  is  asked  to  fulfil  is  leas  than 
be  undertook.  In  that  respect  he  must  be  guided  by  his  own  judgment,  or  his  own 
whim ;  and  even  if  the  deviation  is  beneficial  to  him,  he  is  not  liable  if  there  hs 
been  any  devia- [463] -tion,  however  slight.  Paisley  against  Battray,  Jan.  13,  1779. 
College  of  Glasgow  against  Lord  Selkirk. — BelVs  Gases,  139. 

The  Court  were  considerably  divided  in  opinion ;  but,  from  the  circumstance  oi  the 
letters  of  guarantee  not  mentioning  any  terminus  a  quo,  and  the  parties  being  all 
engaged  in  trade,  it  was  thought  expedient  to  resort  to  the  opinion  of  merchaDts.  A 
proof  was  therefore  ordered,  and  having  been  led,  though  the  evidence  was  contn- 
dictory,  it  appeared,  on  the  whole,  to  the  majority  of  the  Court,  that,  in  the  whisky 
trade,  the  custom  was  to  date  the  bills  a  few  days  after  the  delivery,  in  order  to  gire 
the  purchaser  time  to  examine  the  quality  of  the  spirits  sent  him,  and  that  it  was  also 
very  common  to  take  the  bills  at  a  few  days  more  than  the  three  months.  On  these 
grounds,  they  thought  it  right  to  sustain  the  charge  on  the  bills,  at  three  months  and 
95  days;  but  they  thought  the  bills  at  100  days  were  beyond  the  latitude  usually 
allowed  in  the  trade.  This  interlocutor  was  pronounced  (15th  January  1813):  *'Find, 
that  the  petitioners,  in  taking  the  bills  charged  on,  which  are  dated  at  three  months 
and  95  days  after  date,  were  guilty  of  no  deviation  from  the  sense  and  meaning  of  the 
letter  of  guarantee,  as  explained  by  the  practice  of  the  trade ;  and  in  so  far  sdter  the 
interlocutor  of  the  Lord  Ordinary." 

Mutual  reclaiming  petitions  were  presented ;  answers  were  ordered ;  and  the  Goort 
(19th  November  1813)  adhered. 

[Cf.  Grieve  v.  Dow,  1  D.  741.] 


No.  124.      F.C.  N.S.  IlL  456.     23  Nov.  1813.     Ist  Div.— Lord  Armadale. 

James  Campbell  and  his  Attorney,  Pursuers. — Buchanati, 

Robert  Stein,  Defender. — T,  K  Miller, 

Prescription, — The  triennial  prescription  is  applicable   to  the  account  of  an  English 
solicitor  for  business  done  for  a  person  domiciled  in  Scotland. 

Yelton,  Ogilvie,  and  Stein,  appeared,  from  the  ship's  register,  to  be  joint  owners  of 
the  ''  Diana  "  of  Kincardine.  This  vessel,  in  the  year  1799,  recaptured  the  '*  Lady  Bruce' 
of  Newcastle  from  a  French  privateer,  but  she  was  again  captured  by  a  Dutch  privateer. 
The  owners  of  the  "Diana''  having  previously  effected  insurance  upon  the  salvage 
supposed  to  be  due  to  them  as  recaptors  of  the  ''  Lady  Bruce,"  made  their  demand  upon 
the  insurers,  who  resisted  it. 

An  action  was  then  raised  in  the  names  of  Telton,  Ogilvie,  and  Stein,  against  the 
underwriters,  in  which  they  were  successful,  both  before  the  Admiral  and  in  the  Coort 
of  Session,  from  whose  decision  an  appeal  was  taken,  by  the  underwriters,  to  the  Hooae 
of  Lords.;  and  the  pursuer,  Mr.  Campbell,  was  employed  as  solicitor  for  the  "Diana's** 
owners  by  Mr.  Holland  their  agent,  at  the  express  desire  of  Mr.  Stein,  as  was  alleged  by 
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the  pnxsuer,  and  as  appeared  to  have  been  the  case  from  Telton's  letters  to  Mr.  Holland, 
relative  to  the  owners  defending  in  the  appeal.  The  judgment  of  the  Court  of  Session 
was  reversed,  and  in  1810,  Mr.  Campbell  brought  an  action  against  Telton,  Ogilvie,  and 
Stein,  for  the  amount  of  his  account  incurred  in  their  defence,  the  last  article  in  which 
was  dated  in  1806. 

Neither  Yelton  nor  Ogilvie  appeared ;  Stein  pleaded  the  triennial  prescription. 

[457]  The  Lord  Ordinary  pronounced  this  interlocutor:  *' Decerns  against  the 
defenders,  John  Yelton  and  James  Ogilvie,  for  whom  no  appearance  is  made,  in  terms 
of  the  libel;  and  having  heard  parties'  procurators  upon  the  grounds  of  the  libe], 
defences  for  the  other  defender  Robert  Stein,  and  deposition  emitted  by  him ;  ^  in  respect 
he  does  not  allege  payment,  nor  offer  to  instruct  that  his  name  was  not  used  in  the 
question  of  appeal,  repels  the  said  defences ;  and  decerns  also  against  the  said  Eobert 
Stein  in  terms  of  the  libel." 

Upon  advising  a  representation  with  answers  (July  4,  1812),  his  Lordship,  before 
answer,  "  appointed  the  cause  to  be  called,  and  the  respondent  to  show  from  the  appeal 
case,  or  from  the  correspondence  betwixt  him  and  the  agent  for  the  representer  in  this 
country,  that  the  name  of  the  representer  was  used  in  the  proceedings  in  the  House  of 
Lords ; "  and,  after  hearing  parties  debate  upon  the  import  of  these  productions,  his  Lord- 
ship pronounced  this  interlocutor  (December  2,  1812) :  '*  Finds  sufficient  evidence  that 
the  question  from  which  the  account  pursued  for  originates,  was  for  several  years 
publicly  carried  on  before  the  Court  of  Session,  in  the  names  of  Yelton,  Ogilvie,  and 
the  representer,  Robert  Stein,  as  joint  owners  of  the  ship  or  vessel  the  "  Diana "  of 
Kincardine,  and  was  afterwards,  in  the  same  manner,  carried  on  in  their  joint  names  in 
the  appeal ;  therefore,  and  in  respect  of  what  is  stated  in  the  former  interlocutor,  now 
under  review,  refuses  the  desire  of  the  representation,  and  adheres  to  that  interlocutor." 

Stein  petitioned  the  Court,  and  insisted  upon  his  plea  of  the  triennial  prescription, 
which,  it  was  answered,  did  not  apply,  as  the  debt  was  contracted  in  England,  and  the 
case  should  be  decided  by  the  lex  loci  et  eontraetvs.  July  1619,  Lord  Dingwall;  10th 
February  1759,  MaccuUoch;  1784,  February  12,  Lawson  and  others,  {Dtctionary,  voce 
Foreign);  1633,  March  7,  Gordon;  February  15,  1809,  Campbell,  Foe,  CoU. 

The  Lords,  upon  considering  the  petition,  with  answers,  pronounced  this  interlocutor 
(26th  May  1813) :  '*  Alter  the  Lord  Ordinary's  interlocutor  reclaimed  against,  sustain  the 
defence  of  the  triennial  prescription,  and  find  that  the  constitution  and  subsistence  of 
the  claim  libelled  are  only  competent  to  be  proven  by  the  oath  of  the  defender ;  and 
remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

The  pursuer  reclaimed,  and  the  Court  (23d  November  1813),  upon  advising  the 
ease  on  petition  and  answers,  adhered  to  the  above  interlocutor. 

[Affirmed,  6  Dow,  116 ;  3  S.R.R  (H.L.)  400;  cf.  Richardson  v.  Merry,  1  M.  941.} 


No.  125.      F.C.  N.S.  III.  458.     23  Nov.  1813.     Ist  Div.— Lord  Armadale. 

John  Dudgeon,  Pursuer. — A,  Skene. 

Robert  Howden,  Defender. — OocHmm,  Ar.  Bell,  et  R.  Bruce, 

Landlord  and  Tenant — A  tenant  is  bound,  at  common  law,  to  keep  up  the  march 
fences  of  his  farm,  as  well  as  the  subdivision  fences. 

By  the  lease  of  the  farm  of  West  Garleton,  belonging  to  the  Honourable  Baron 
Hepburn,  the  tenant  *'  accepts  of  the  whole  houses,  sit-house,  stables,  barns,  byres,  &c. 
of  the  said  farm  of  West  Garleton,  in  the  condition  they  are  presently  in ;  and  binds 
and  obliges  him,  and  his  foresaids,  to  keep,  maintain,  and  uphold  them,  upon  his  own 
expences,  in  good  order  and  repair,  during  the  currency  of  this  tack,  and  to  leave  them 
80  at  his  removal  therefrom  :  And  it  is  further  agreed  to  by  both  parties,  that  whatever 
parks  or  inclosures  shall  happen  to  be  made  by  stone  dikes,  hedges,  or  ditches,  on  the 
said  farm  by  the  said  Patrick  Carfrae,  during  the  currency  of  thi^  tack,  shall  remain  in 

^  His  deposition  as  a  haver. 
F.C.  VOL.  I.  50 
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that  situation,  and  it  shall  not  be  in  the  power  of  the  said  Patrick  Carfrae  to  alter  or 
destroy  them,  at  or  before  his  removal  from  that  farm." 

The  march  fence  between  the  farm  of  West  Garleton  and  Byres,  belonging  to  Eari 
of  Hopetoun,  having  gone  to  decay,  Mr.  Dadgeon,  the  tenant  of  Byres,  gave  in  a  peti- 
tion to  the  Sheriff  of  Haddington,  stating,  that  he  was  bound  by  law  to  keep  up  the 
half  of  said  fence,  and  praying  that  Robert  Howden,  the  then  tenant  of  West  GarletoD, 
should  be  ordained  to  repair  the  other  half.  The  landlord  of  West  Grarieton  was  not 
called  as  a  party. 

Howden  stated  in  defence,  that  the  application  to  the  Sheriff  was  irr^ular,  in  as 
much  as  the  landlord  was  not  called  as  a  party,  who  was  the  proper  person,  under  the 
Act  1661,  against  whom  such  an  application  should  have  been  preferred ;  and  be-  {4BB\ 
•eides,  that  he  was  not  bound  by  his  lease  to  repair  the  march  fences. 

The  Sheriff-<lepute  pronounced  this  interlocutor :  "  Finds  that  there  is  a  di8tineti(m 
between  the  obligation  to  erect  a  march  fence  and  t^  keep  the  same  afterwards  in  repair, 
the  former  being,  by  the  statutes  1661  and  1669,  laid  on  the  conterminous  propiieton, 
and  the  other  left  to  the  operation  of  the  common  law :  Finds  that,  by  the  common  law, 
a  tenant  is  bound,  especially  in  a  tack  of  long  duration,  to  keep  the  whole  fences  on  the 
farm  in  proper  repair,  without  distinguishing  whether  the  same  are  march  or  subdivi- 
sion fences :  Finds  that  there  is  no  stipulation  in  the  lease  in  this  case,  which  can  be 
construed  to  relieve  the  tenant  of  the  aforesaid  obligation;  therefore  remits  to  tvo 
visitors,  to  be  named  by  the  parties,  betwixt  and  next  Court^ay,  to  visit  and  report  in 
the  terms  expressed  in  the  petition.'' 

Howden  presented  a  bill  of  advocation  against  that  interlocutor,  which  was  passed 

When  the  bill  came  to  be  discussed,  the  Lord  Ordinary,  on  advising  the  case  oa 
memorials  (12th  January  1808),  repelled  the  reasons  of  advocation,  and  remitted  the 
cause  to  the  Sheriff  etmpliciter. 

The  tenant  petitioned  the  Courts  and  the  cause  was  remitted  back  to  the  Loid 
Ordinary  "  to  hear  parties  farther." 

Baron  Hepburn,  the  proprietor,  then  siated  himself  as  a  party. 

The  Lord  Ordinary  found,  "That  the  mutual  fence  betwixt  the  contiguous  propeitieB 
of  the  Earl  of  Hopetoun  and  Baron  Hepburn  was  a  march  fence,  made  as  such  by  the 
proprietors,  and  that  they,  therefore,  as  proprietors,  are  bound  to  uphold  it,  and  also 
their  tenants,  if  not  relieved  by  the  leases ;  therefore,  repels  the  advocation  pleaded  by 
Howden,  and  decerns  accordingly. '- 

Howden  petitioned,  and  pleaded :  Previous  to  the  Act  1661,  there  was  no  obiigatioD 
upon  the  proprietors  of  land  to  erect  or  repair  march  fencea  This  obligation  was  intro- 
duced by  that  Act,  and  it  was  laid  upon  the  proprietors  of  the  soil  as  the  persons  who 
were  to  derive  most  benefit  from  it.  This  Act  lays  no  obligation  of  this  kind  upoo 
tenants. 

The  argument,  however,  of  the  pursuer  is,  that  he  has  a  claim  upon  the  proprietor 
for  the  repair  of  the  march  fence,  and  assuming  that  the  tenant  is  bound  at  common  law 
to  keep  up  the  march  fence,  he  thence  concludes  that  he  is  entitled  directly  to  come 
against  him. 

[460]  The  answer  of  the  petitioner  to  this  is  twofold.  Ist^  He  knows  of  no  obliga- 
tion at  common  law  which  a  tenant  lies  under  to  keep  up  a  march  fence  ;  and  there  is 
nothing  in  the  practice  of  the  country  to  support  such  a  dictum. 

If  there  is  no  obligation  of  this  kind  on  the  tenant  at  common  law,  such  a  burden 
cannot  be  devolved  upon  him  without  an  express  clause  in  his  lease,  by  which  he 
becomes  bound  to  relieve  the  landlord  of  that  obligation  which  is  laid  upon  him  by  the 
Acts  1661  and  1669. 

The  contract  here  between  the  landlord  and  tenant  is  perfectly  silent  on  the  head  of 
any  such  obligation  of  relief,  and  such  silence  cannot  be  construed  into  a  devolution  of 
that  obligation  on  him.  The  tenant,  when  he  took  the  farm,  knew  the  obligation  of  the 
landlord,  and,  trusting  to  that^  he  was  not  careful  to  make  any  stipulation  with  regard 
to  it;  and  he  rested  assured  that  their  mutual  obligations  remained  on  their  legal 
footing. 

But,  2dly,  The  lease  under  which  the  petitioner  holds  the  farm  contains  no  clause 
or  stipulation  of  any  kind,  from  which  he  is  to  be  made  liable  for  the  upholding  of  the 
fences  of  any  description.  Without  such  a  clause,  a  tenant  is  not  bound  to  have  any 
fences  at  all ;  because,  when  there  is  no  such  express  obligation  undertaken  by  the 
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tenant,  the  presninption  is,  that  they  were  not  delivered  to  him  in  a  proper  state  of 
repair.     Enk.  b.  ii.  tit.  vi.  s.  39.     BanJcton,  b.  ii.  tit  iz.  s.  21. 

In  this  lease,  the  clause  as  to  houses,  and  the  clause  as  to  fences,  are  very 
different.  The  lease  clearly  lays  the  burden  of  upholding  the  houses,  &c  upon  the 
tenant^  thereby  demonstrating,  that  there  were  houses  actually  existing  on  the  farm  to 
keep  in  repair.  But  the  clause  as  to  fences  only  reaches  to  contingent  and  non-existent 
operations.  It  is  therefore  clearly  implied,  that  there  was  at  the  time  no  march  fence ; 
and,  as  the  lease  does  not  bind  the  tenant  to  relieve  the  landlord  of  his  lawful  obliga- 
tion to  erect  a  march  fence,  the  mutual  obligations  of  the  landlord  and  tenant  must  just 
remain  on  their  legal  footing. 

Annoered. — The  contract  of  location  is  attended,  independently  of  all  stipulations, 
with  various  relative  duties.  In  leases  of  land,  one  of  these  duties  is  an  obligation  on 
the  tenant  to  preserve  the  subject  entire,  in  so  far  as  that  can  be  done.  He  is  thence 
bound  to  keep  up  the  houses  and  fences  on  the  farm.  This  obligation  is  necessarily 
laid  upon  him  from  the  nature  of  the  thing.  The  buildings  of  every  description  must 
be  entrusted  to  his  care,  and  he  must  protect  them.  This  is  not  disputed  as  to  the 
ordinary  fences ;  and  the  only  question  here  is,  is  the  obligation  of  the  tenant  as  to  a 
march  fence  the  same?  A  distinction  is,  indeed,  attempted  to  be  drawn  between  a 
march  fence,  and  the  ordinary  subdivision  fences  of  a  farm.  But  there  is  no  foundation 
for  any  such  distinction.  The  Acts  1661  and  1669  do,  indeed,  impose  on  landlords  the 
burden  of  erecting  march  fences ;  but  they  do  not  take  away  or  alter,  in  any  degree,  the 
obligation  [461]  of  the  tenant  to  keep  them  in  repair.  Lockhart  against  Sievewright, 
20th  January  1758. 

But  it  is  said,  in  the  second  place,  that  the  lease  in  question  does  not  bind  the  tenant 
to  uphold  the  fences.  This  is  not  necessary ;  for  it  being  a  burden  on  the  tenant  at 
common  law,  no  express  stipulation  to  that  effect  is  required.  Besides,  even  if  that  were 
necessary,  the  terms  of  the  lease  are  broad  enough. 

The  Court)  on  advising  the  case,  had  no  doubt  whatever  as  to  the  legal  obligation 
of  the  tenant  in  regard  to  the  preservation  of  the  houses  and  fences  on  the  farm.  But 
two  of  the  Judges  (Lords  Balmuto  and  Succoth)  thought  that  there  was  no  proof  of  the 
existence  of  a  march  fence  at  the  time  when  the  lease  was  entered  into,  and  that  the 
lease  rather  conveyed  the  contrary  idea ;  and,  therefore,  the  tenant  was  under  no  obliga- 
tion to  keep  up  fences  which  did  not  exist  when  he  took  the  farm. 

The  other  Judges,  however  (Lords  President,  Balgray,  and  Hermand),  were  of  a 
different  opinion,  on  the  ground  that  a  march  fence  is  different  from  an  ordinary  fence, 
in  this  respect,  that  where  there  are  no  stipulations  in  a  lease  with  regard  to  the  erect- 
ing or  upholding  of  fences,  a  landlord  is  not  entitled  to  increase  the  natural  and  legal 
hardens  of  the  tenant  by  inclosing  the  farm  during  the  currency  of  the  lease,  and  thus 
laying  the  burden  of  preserving  the  fences  upon  the  tenant.  But  with  regard  to  a  march 
fence,  that  is  not  a  thing  which  a  landlord  may  do  or  not,  just  as  he  pleases.  He  may 
be  compelled  by  the  neighbouring  proprietor  to  erect  a  march  fence ;  and  when  a  tenant 
takes  a  farm,  he  knows,  or  is  bound  to  know,  that  this  is  the  law,  that  he  takes  the 
farm  under  burden  of  the  Acts  1661  and  1669;  and  that  when  a  march  fence  is  erected, 
he  must  preserve  it.  It  thus  matters  not,  whether  a  march  fence  existed  at  the  time  he 
took  the  farm  or  not.  Whenever  it  does,  the  obligation  of  keeping  it  up  devolves  upon 
hinL  That  a  march  fence  did  exist  in  the  present  case,  at  one  time  or  another  during 
the  currency  of  the  tenant's  possession,  is  not  disputed. 

The  Lords  (20th  February  1813)  adhered  to  the  Lord  Ordinary's  interlocutor;  and 
a  reclaiming  petition,  with  answers,  was  refused. 

[Cf.  Macdonald  v.  DaJgleish,  21  R.  902.] 


No.  127.  F.C.  N.S.  III.  462.     25  Nov.  1813.     2nd  Div.— Lord  Bannatyne. 

Peter  Arnot,  Pursuer. — Cranstoun  et  Forsyth, 

Patrick  Stewart,  Junior,  Defender. — Solicitor-General  Maconochie,  CcUhcart^ 

et  Oreenshidds. 

Periculufn — Mmdate — SaU. — An  invoice  being  dated  several  days  after  the  shipment 
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of  goods,  and  no  notice  being  sent  to  the  purchaser  that  such  vas  the  case,  the  goods 
were  held  to  remain  at  the  risk  of  the  seller. 

Kedfem  and  Nettleship,  merchants  in  London,  sent  a  quantity  of  molasses  to  the 
order  of  the  defender,  by  a  vessel  which  left  London  on  24th  Februaiy  1810.  And  od 
the  27th,  they  transmitted  to  him  an  invoice  of  the  goods  dated  that  day,  and  spedfj- 
ing  the  ship  by  name  as  the  "  Defiance,"  but  without  mentioning  that  it  had  saildd 
several  days  before. 

[463]  The  goods  were  not  sent  by  the  "  Defiance,"  and  no  insurance  was  done  by 
Stewart,  nor  did  he  attempt  to  insure  till  it  was  too  late. 

Mr.  Amot,  as  agent  and  mandatory  for  Kedfem  and  Nettleship,  brought  an  action 
against  Stewart  in  the  Court  of  Admiralty  for  payment  of  the  price.  And  the  Jadge* 
Admiral  (3d  May  1811),  "In  respect  that  the  pursuers  notified  to  the  defender,  tbit 
they  had  sent  to  Miller's  wharf  the  goods  libelled  for  the  "  Defiance  " ;  and  did  not  saj 
they  were  actually  put  on  board  that  vessel ;  and  that  it  is  proved  the  goods  were  sent, 
and  that  the  "  Defiance  "  was  then  first  in  commission  for  sailing:  Finds,  that  the  pursnen 
are  nowise  liable  for  the  goods  having  been  put  on  board  the  "  Kinloch " ;  repels  the 
defences." 

To  this  interlocutor  the  Judge- Admiral  subjoined  the  foUowing  note  :  "  Kothing  is 
more  common  than  goods  being  sent  by  a  smack  from  London,  different  from  what  one 
is  led  to  suppose  they  were  sent  by ;  and  sometimes  in  two  or  three  smacks ;  and  on 
that  account,  insurance  is  made  on  the  goods  per  smack  or  smacks.  The  pursuers  were 
to  blame  in  delaying  to  notify  till  the  27th  February,  the  molasses  having  been  sent  to 
the  wharf  on  the  24th.  But  the  cause  does  not  turn  upon  this,  because  if  they  bad 
given  due  notice,  it  would  have  made  no  difference." 

The  Judge- Admiral  adhered  to  his  interlocutor  on  reconsidering  the  case ;  and  the 
cause  having  been  advocated,  Lord  Gillies  and  Bannatyne  successively  repelled  the 
reasons  of  advocation. 

The  defender  reclaimed  and  pleaded : 

Isf,  In' all  cases  the  shipper  is  bound  to  give  immediate  notice  of  the  shipment; 
vnthout  that,  it  is  impossible  for  the  purchaser  to  insure  effectually ;  and  till  then,  the 
property  of  the  goods  is  not  transferred. — Cooper  against  Green,  May  20tb,  1791; 
Andrew  against  Eoss,  Park,  and  others,  December  6th,  1810. 

2df  The  name  of  the  vessel  being  incorrectly  stated,  tended  to  deceive  the  defender, 
and  to  mislead  him  as  to  insuring  his  property. 

Answered,  ls<.  The  impossibility  of  making  an  effectual  insurance,  in  such  circom- 
stances,  is  entirely  visionary. 

No  instance  exists,  in  which  a  merchant  insuring  goods  lost  the  benefit  of  the 
contract,  on  a  pretext  of  misrepresentation,  where  he  disclosed  to  the  underwriter  all 
that  he  knew.  It  is  the  peculiar  nature  of  the  contract  of  insurance  to  be  effectual  and 
valid,  though  both  parties  be  totally  ignorant  at  its  date  of  the  situation  of  the  subject 
of  their  contract,  and  even  although  there  should  be  no  such  subject  in  rerum  nahartL 
The  risk  may  be  determined  before  the  date  of  the  contract,  and  the  ship  already  lost; 
yet,  if  both  parties  were  ignorant  of  the  fact,  the  insurance  is  valid. 

[464]  Why  should  it  be  supposed,  that  the  date  of  the  invoice  had,  in  this  case,  a 
tendency  to  mislead  any  underwriter  1  The  idea  rests  on  the  hypothesis,  that  1mde^ 
vniters  always  believe  that  invoices  are  dated  prior  to  the  shipments  of  goods,  and  that 
it  is  impossible,  in  the  ordinary  course  of  trade,  for  goods  to  be  sent  to  sea  prior  to  the 
date  of  the  invoice.  Such  a  notion,  however,  concerning  the  practice  of  trade,  is  quite 
erroneous.  If  a  commission  for  goods  be  sent  to  an  agent  or  general  merchant ;  and  i( 
from  the  nature  of  the  commodity,  it  be  necessary  to  transfer  the  commission  to  a 
manufacturer,  who  fulfils  it,  it  follows  of  necessity,  that  the  goods  may  be  shipped 
before  the  mei*chant  gets  a  report  or  invoice  from  the  manufacturer ;  and  as  the  diip 
may  sail  in  an  hour,  it  is  very  clear,  that  the  goods  may  be  at  sea  at  the  date  of  the 
invoice.  Underwriters  are  bound  to  know  the  ordinary  occurrences  of  trade,  and 
consequently  they  are  bound  to  know  these  things. 

2df  As  to  the  misnomer  of  the  ship,  it  was  of  no  consequence,  for  the  defender 
might  have  insured  per  ship  or  ships ;  and  it  was  not  the  pursuer's  business  to  attend  to 
the  actual  shipment,  or  do  more  than  send  the  goods  to  the  wharfinger.  15th  Janoaiy 
1802,  Hesseltines ;  13th  December  1808,  Elton,  Hammond,  and  Company. 
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The  case  was  advised,  22d  January  1813. 

Lord  Meadowbank  said, — I  consider  this  case  chiefly  in  its  relation  to  the  cases  of 
Hesseltines,  and  Elton,  Hammond,  and  Company,  where  it  was  held,  that  an  error  in  the 
name  of  the  ship  would  not  prevent  insurance.  I  disapproved  of  those  judgments 
when  they  were  pronounced,  for  I  thought  it  was  the  shipper's  duty  to  have  sent  again, 
when  they  found  out  the  name  of  the  ship ;  hut  the  Court  held,  and  I  suppose  soundly, 
that,  by  the  custom  of  trade,  the  business  was  devolved  on  the  wharfinger,  and  that  the 
shipper  had  no  farther  interest.  And,  therefore,  my  Lords,  though  there  was  here  a  fact 
which  they  should  have  communicated,  if  they  had  sent  to  learn  whether  the  goods  had 
been  shipped  or  not,  yet  I  hesitate,  in  consequence  of  these  decisions,  to  refuse  to  sustain 
the  defence,  that  there  was  no  error,  more  especially  as  it  is  perfectly  clear,  that  there 
might  have  been  an  insurance  by  ship  or  ships. 

But  there  is  another  circumstance  which  occurs  here,  and  which  I  incline  to  think  is 
fatal  to  the  claim,  and  that  is,  there  was  an  error  in  the  invoice.  The  goods  were  given 
in  on  a  Saturday,  the  24th.  The  invoice  should  have  borne  that  date.  There  is  no 
doubt  of  that.  The  necessary  inference  from  its  date  was,  that  the  risk  had  not 
commenced,  and  was  not, to  commence  till  the  Wednesday  or  Thursday.  But  it  is  said, 
that  the  purchasers  might  have  insured  notwithstanding  of  this,  and  have  made  their 
insurance  on  ship  or  ships.  It  does  not  appear  to  me  that  this  is  of  the  [465]  smallest 
consequence ;  for,  though  it  might  have  been  possible  to  insure  in  that  way,  yet  when 
they  insure  otherwise,  on  an  information  that  turns  out  to  have  been  false,  are  they  to 
be  liable  ultimately )  The  defender  says  he  relied  on  the  manner  in  which  the  invoice 
was  made  out,  which  implied,  ex  neeessitcUe,  that  the  risk  had  not  commenced.  I  think 
that  it  was  the  necessary  inference ;  and  if  it  happened  in  consequence  of  the  seller's 
blunder,  is  he  not  to  be  answerable  for  it  1  One  is  answerable  if  he  certifies  a  servant's 
character,  or  a  man's  solvency,  contrary  to  his  knowledge ;  and  is  he  not  to  be  liable  if 
he  tells  what  is  false  in  fact )  The  pursuer  says  there  was  no  insurance  actually  made 
here.  But  though  there  was  not,  every  merchant  exercises  a  discretion  whether  to  insure 
or  not ;  and  how  is  he  to  act  in  the  exercise  of  his  discretion  1  Is  he  not  to  act  on  the 
information  of  his  mandatory,  whom  he  pays  for  his  trouble )  Now,  what  could  the 
defender  do  1  Was  he  to  insure  till  he  saw  whether  the  vessel  came  rapidly  or  not  ? 
While  he  was  told  she  would  sail  on  the  27th,  was  he  not  entitled  to  act  on  that 
information,  and  be  his  own  insurer  during  these  four  or  five  days  ?  This  being  false 
information,  I  think  it  falls  under  the  actio  mandcUi  coniraria.  1  think  the  petitioner, 
as  mandant,  was  entitled  to  come  upon  the  seller  for  his  damage,  in  consequence  of  having 
given  him  false  information  during  that  period  when  he  was  his  own  insurer,  and  was 
not  to  suppose  that  the  vessel  was  in  any  detnger.  I  therefore  think  the  pursuer  is  liable 
on  account  of  his  own  ctdpa,  in  a  matter  which  a  man  who  is  paid  for  his  trouble  is  not 
entitled  to  overlook. 

Lord  Graigie  said,  he  thought  the  interlocutor  right,  on  the  grounds  stated  in  the 
answers. 

Lord  Justice-Cierk. — ^This  is  a  case  of  considerable  difiEiculty,  and  I  have  the  same 
view  of  it  as  my  brother  who  spoke  first ;  that  we  are  extremely  confined,  indeed,  by 
the  decisions  which  he  mentioned.  But  the  meaning  of  those  decisions  was  merely, 
that  though  the  seller,  if  he  had  been  more  precise  and  exact,  might  have  found  that  the 
goods  had  sailed  in  the  one  vessel  instead  of  the  other ;  yet,  as  he  had  reason  to  believe 
the  information  which  he  gave  to  be  true,  and  as  insurance  might  have  been  done  on 
ship  or  ships,  he  had  done  no  harm  to  the  purchaser.  Perhaps  these  cases  might  appear 
not  to  have  been  quite  the  same,  if  it  was  necessary  to  discuss  them  thoroughly.  But 
the  other  point  is  enough  for  the  present.  As  to  it,  I  am  of  the  opinion  of  Lord 
Meadowbank,  though  I  certainly  could  have  no  objection  to  a  farther  investigation,  if 
your  Lordships  think  it  necessary.  We  have  a  positive  averment,  that  no  insurance 
whatever  would  have  been  good.  What  was  more  probable  than  that  this  vessel  might 
have  been  captured  at  the  mouth  of  the  Thames  ?  Your  Lordships  will  recollect  the 
other  circumstance,  [466]  that  she  sailed  with  a  fair  wind.  Now,  here  is  a  person  in 
effect  certifying  at  London,  that  she  was  in  the  port  of  London  on  such  a  day ;  but  she 
had  sailed  two  days  before,  and  if  she  had  been  captured  before,  would  it  not  have  been 
enough  for  the  underwriters,  if  she  had  been  insured,  to  say,  that  there  had  been  a 
complete  deception]  No  doubt  the  insured  might  say,  that  he  did  not  practise  it  him- 
self.    But  that  would  have  been  nothing  to  the  underwriters,  who  would  have  been 
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entitled  to  say  that  it  was  not  a  valid  insurance,  because  they  got  infonnation  that  was 
directly  contrary  to  the  fact  ELaving  that  view  of  the  matter,  I  certainly  think  that  we 
have  sufficient  grounds  for  altering  the  interlocutor. 

Lard  Bannatyne, — ^The  point  on  which  we  are  to  decide  has  not  been  folly  argaed 
by  the  party ;  and  it  is  one  attended  with  considerable  difficulty.  The  seller  had  foil 
opportunity,  and  I  think  it  was  his  duty  to  have  written  whether  the  vessel  had  saQed 
or  not.  The  receiver  of  the  invoice  was  entitled  to  hold,  that  the  goods  could  not  be 
shipped  earlier  than  the  27th.  I  therefore  think,  that  if  the  purchaser  had  made  in 
insurance,  the  underwriters  would  have  been  entitled  to  get  quit  of  the  transaction ;  and 
this  being  the  consequence  of  the  pursuer's  misinformation,  he  must  be  answerable  for 
the  consequences. 

This  interlocutor  was  pronounced,  22d  January  1813 : — "The  Lords  having  advised 
this  petition,  with  the  answers  thereto,  they  alter  the  interlocutor  reclaimed  against; 
advocate  the  cause ;  assoilzie  the  petitioner,  and  decern :  Find  the  petitioner  entitled  to 
his  expences ;  allow  an  account  thereof  to  be  given  in,  and  remit  to  the  auditor  to  tax 
the  same,  and  to  report." 

The  pursuer  then  reclaimed,  and  the  petition  was  followed  wit^  answers.  The 
Court)  25th  November  1813,  adhered. 

[Affirmed,  5  Dow,  274;  3  S.S.B.  (H.L.)  381 ;  cf.  Hastie  v.  Campbell,  19  D.  566.] 


No.  128.       F.C.  N.S.  III.  467.     25  Nov.  1813.     2nd  Div.— Lord  Glenlee. 

Agnes  Hamilton  and  Others,  Executors  of  Robert  Hamilton,  Chargers.— 

Jameson  et  Anderson. 

James  Marshall  and  Spouse,  Competing,  Suspenders. — Soltcitor-General 

Maconochie  et  Bobinson. 

Process, — It  is  not  relevant  to  suspend  a  decreet  inforo,  on  an  averment  that  appearance 
in  the  process  in  which  that  decreet  was  pronounced  had  not  been  authorised  by  the 
suspender. 

Agnes  Hamilton,  daughter  of  John  Hamilton  of  Birkinshaw,  and  wife  of  Aiulrew 
Hotson,  was  for  many  years  involved  in  an  action  of  count  and  reckoning  with  the 
executors  of  her  unde,  Robert  Hamilton,  who  had  acted  as  her  tutor  after  her  &dier'a 
death. 

Fart  of  the  funds  which  had  belonged  to  John  Hamilton  consisted  of  a  bill  granted 
by  Messrs.  Easton  and  Crawford  to  Robert  Hamilton,  "  for  behoof  of  the  children  of  the 
deceased  John  Hamilton."  Robert  Hamilton's  executors  claimed  payment  of  the  con- 
tents of  this  bill,  as  in  the  action  of  count  and  reckoning  they  had  given  credit  to  Mn. 
Hotson  for  the  amount,  taking  on  themselves  the  risk  of  recovering  payment  from  the 
grantors. 

Easton  and  Crawford  raised  a  process  of  multiplepoinding,  in  which  they  called  the 
executors  of  Robert  ELamilton,  and  also  Mrs.  Hotson,  and  Elizabeth  Hamilton,  wife  of 
James  Marshall,  another  daughter  of  John  Hamilton,  for  behoof  of  whose  children  the 
bill  had  been  originally  granted. 

Mr.  and  Mrs.  Marshall  appeared  in  the  multiplepoinding  by  Mr.  Forsyth,  as  comisel, 
and  Mr.  George  Fordyce,  writer  in  Edinburgh,  their  agent;  and  also  produced  an 
inventory  of  their  interest.  The  Lord  Ordinary,  in  the  multiplepoinding,  "  prefened 
Elizabeth  Hamilton  and  Agnes  Hamilton,  and  their  husbands  respectively,  on  their 
interests  produced,  to  the  sums  in  the  hands  of  the  raiser  of  the  multiplepoinding." 

The  executors  reclaimed  to  the  Court,  and  answers  were  given  in  for  Elizabeth  and 
Agnes  Hamilton.  On  advising  these  papers  the  Lords  altered  the  interlocutw,  and 
preferred  the  petitioners  to  the  sum  tn  medio, 

[468]  Against  this  interlocutor  a  petition  was  lodged  on  the  part  of  Elizabeth  and 
Agnes  Hamilton,  and  their  husbands;  but  the  Court  having  adhered,  the  executors 
extracted  the  decree ;  and  as  Hotson  was  by  this  time  bankrupt,  they  gave  Mr.  and 
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Mrs.  Marshall  a  charge  for  the  expences  of  process,  to  which  the  executors  had  been 
fouad  entitled  by  the  final  judgment  of  the  Court. 

The  Marshalls  suspended  this  charge,  on  the  ground  that  they  had  given  no  mandate 
to  authorise  the  proceedings  carried  on  in  their  name,  and  could  not  therefore  be  liable 
for  the  consequences. 

The  Lord  Ordinary  suspended  the  letters,  "  in  respect  the  chargers  decline  undertaking 
to  [  rove  that  the  suspender,  Marshall,  at  any  time  during  the  pendency  of  the  multiple- 
poinding,  was  aware  that  appearance  in  his  and  his  wife's  name  had  been  made  in  it." 

Argued  for  the  chargers,  in  a  reclaiming  petition  : — 

It  is  not  denied  by  the  suspenders  (and  if  it  were,  it  is  proved  by  the  record),  that 
they  were  cited  in  the  action.  It  also  appears  from  the  record,  that  answers  to  a 
reclaiming  petition,  and  a  reclaiming  petition,  were  given  in  on  their  behalf,  jointly 
with  the  Hotsons.  In  every  step  of  the  process  the  suspenders  appeared  by  counsel, 
who  is  held  presumptione  juris  to  have  a  sufficient  mandate  from  every  party  for  whom 
he  acts  within  the  jurisdiction  of  the  Court,  and  such  presumption  cannot  be  done 
away  by  any  offer  of  parole  proof  to  the  contrary;  Ballantyne  against  Edgar,  7th 
December  1676 ;  Grant  against  Mackenzie,  11  ih  December  1678 ;  Stair^s  Decisions. 

Were  a  party  entitled  to  disclaim  the  appearance  of  his  counsel,  after  the  action  was 
concluded,  every  decreet  tnforo  might  be  opened  up,  and  it  would  be  necessary,  for  the 
safety  of  litigants  in  future,  that  counsel  should  produce  an  express  mandate.  Such 
regulation,  however,  is  not  in  use  in  this  or  any  other  Supreme  Court,  and  if  now  intro- 
duced would  be  harrassing,  if  not  degrading,  to  the  practitioners. 

If,  however,  in  any  case,  appearance  be  made  for  a  party  without  authority,  he  has 
an  obvious  remedy.  The  person  who  should  thus  use  the  name  of  another  must  be 
answerable  for  the  consequences;  Gordon,  December  1809. 

Ansufered  by  the  suspenders,  That  Mr.  Fordyce  did  not  act  as  their  agent,  nor  Mr. 
Forsyth  as  their  counsel ;  and  since  no  appearance  had  been  made  by  their  authority, 
decreet  against  them  could  only  have  the  effect  of  a  decreet  in  absence,  against  which 
[469]  every  party  is  entitled  to  be  heard  in  suspension;  Anderson,  November  20,  1812 
(Not  reported). 

Lard  Meadowbank  said.  That  the  argument  of  the  suspenders  seemed  to  proceed  on 
the  supposition  that  the  College  of  Justice  had  now  for  the  first  time  been  opened. 
The  established  principle,  however,  by  which  the  continued  appearance  of  an  agent  and 
counsel  stamps  a  decreet  of  this  Court  with  the  character  of  a  decreet  in  forOy  is  fatal  to 
their  plea,  if  the  original  marking  on  the  summons  has  been  continued  by  employment 
of  the  names  of  agent  and  counsel.  In  the  present  case,  these  remained  in  every  step 
of  the  process,  even  in  the  printed  papers  perused  by  the  Court.  A  transaction  of  this 
nature  has  an  effect  completely  binding  in  law ;  were  it  otherwise,  any  party  might  aver, 
at  the  termination  of  a  process,  that  he  had  never  employed  agent  or  counsel.  A 
mandate,  indeed,  is  necessary  to  practitioners  in  an  inferior  court ;  but  here  it  never 
was  required  or  expected.  The  principles  thus  recognised  in  Scotland  have  been  carried 
still  farther  in  England,  where  decreets  immediately  affect  heritable  subjects,  and 
operate  instantly  as  adjudications. 

In  this  opinion  Lord  Bannatyne  coincided. 

Lard  Robertson  considered  the  point  at  issue  as  of  deep  importance  ;  for  if  want  of 
due  authority  on  the  part  of  the  counsel  were  a  valid  ground  of  suspension,  there  would 
be  no  end  to  litigation.  The  rule,  therefore,  that  a  party  is  bound  by  the  proceedings 
of  counsel,  is  not  only  expedient,  but  absolutely  necessary,  in  order  to  bring  law-suits 
to  a  termination,  and  give  effect  to  a  final  sentence  of  the  Court.  The  presumption  of 
the  appearance  of  counsel  may  perhaps  not  be  a  presumption  de  jure,  as  this  would 
exclude  all  proof,  but  it  is  a  presumption  which  cannot  be  elided  by  a  party  attempting 
to  throw  the  burden  on  his  adversary,  or  by  a  vague  assertion  that  the  appearance  of 
counsel  was  unauthorised. 

Lard  Justice-Clerk  said.  That,  at  the  very  least,  the  suspenders  must  bring  a  satis^ 
factory  proof  of  their  allegations  :  That  this  might  be  done  in  a  new  action  of  reduction ; 
but  he  could  not  agree  to  suspend  the  letters  in  the  present  process,  when  there  existed 
such  powerful  presumption  as  the  appearance  of  agent  and  counsel,  that  the  suspenders 
had  concurred  in  the  proceedings  in  that  action,  in  which  decreet  had  been  pronounced 
against  them. 
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A  majority  of  the  Court  being  thus  of  opinion,  that  the  suspenders  could  only  pro- 
ceed by  substantiating  their  allegations  in  a  re- [470] -duction  of  the  decreet^  they 
altered  the  interlocutor  of  the  Lord  Ordinary. 

[Cf,  Young  v.  Liai,  24  D.  588,  589.] 


No.  129.     F.C.  N.S.  IIL  470.     26  Nov.  1813.     2nd  Div.— Lord  Robertson. 

Robert  StewakT  and  Others,  Pursuers. — Fletcher, 

Alexander  and  Helen  Stewart,  Defenders. — Mdcdmvald, 

Trust — Trustees  found  entitled,  at  the  sight  of  the  Court,  to  supply  a  blank  in  a  trart- 
deed,  with  regard  to  the  amount  of  the  provisions  to  be  given  to  younger  children. 

Mrs.  Elizabeth  Stewart  was  proprietor  of  the  lands  of  Glenbuckie,  and  her  estate 
being  greatly  bunlened  with  debt,  she  executed  a  deed  of  trust  in  the  following  terms : 
'*  That  I,  Mrs.  Elizabeth  Stewart  of  Glenbuckie,  having,  of  this  date,  granted  a  bond  of 
interdiction  in  favour  of  my  trustees  afternamed,  for  the  preservation  of  my  estate  and 
family,  so  far  as  the  same  can  now  be  accomplished :  And  seeing  it  is  necassary  and 
proper  that  I  should  also  grant  these  presents,  in  manner  underwritten,  not  only  for  the 
said  purpose,  but  also  for  the  security  and  payment  of  the  debts  due  by  me,  and  to 
satisfy  my  creditors ;  and,  if  possible,  to  secure  to  myself  and  family  the  means  of 
living  for  the  remaining  period  of  my  life :  Therefore,  I  hereby  alienate,  dispone,  and 
make  over,  all  and  whole  the  sixteen  merk  land  of  Glenbuckie,  &c.  to  and  in  favour  of 
Captain  Duncan  Stewart,  &c.  and  the  acceptors  and  survivors,  &c. ;  but  always  in  trust, 
for  the  ends,  uses,  and  purposes  herein  mentioned,  viz.  In  the  1^^  place,  for  paying  the 
annual  rents  of  the  debts,  heritable  and  moveable,  then  due  by  me  ;  and  the  expences  of 
the  management :  2dly^  For  payment  of  such  an  annuity  or  yearly  allowance  to  me,  for 
the  maintenance  of  myself  and  family,  as  the  said  trustees  shall  think  reasonable  j  and 
with  power  to  them  to  increase  or  diminish  the  said  allowance  from  time  to  time  as  they 
shall  see  cause ;  but  not  to  exceed  the  sum  of  L.  in  any  one  year,  including 

the  rent  or  yearly  value  of  such  parts  of  my  said  lands  as  I  may  be  in  possession  of  for 
the  time ;  and  which  allowance  shall  be  continued  to  my  [471]  heir  and  successor  in  the 
said  lands  or  estate  after  my  decease,  subject  always  to  be  increased  or  diminished  as 
aforesaid,  but  not  to  exceed  the  said  sum  of  L.  yearly :  3^^,  For  the 

purpose  of  establishing  a  fund  for  paying  off  the  debts,  heritable  and  moveable,  due  by 
me  as  aforesaid,  and  also  for  making  up  provisions  to  my  younger  children,  whom 
failing,  to  the  lawful  issue  of  their  bodies,  not  exceeding  the  sum  of  L.  to 

each  child  or  its  issue ;  and  with  power  to  the  said  trustees  or  trustee  to  sell  the  whole 
or  such  parts  of  my  said  land,  &c.  And  in  the  event  of  a  total  sale  of  my  said  lands 
and  estate,  and  that  the  price  shall  fall  short  of  paying  the  said  debts  and  provisions, 
and  leaving  a  reversion  of  double  the  amount  of  the  said  sum  of  for  my 

said  heir  and  successor,  then  the  said  provision  shall  suffer  a  proportional  diminution,  to 
the  effect  that  my  said  heir  and  successor  shall  always  have  a  reversion  or  provision  of 
double  the  amount  of  the  provision  of  each  of  my  younger  children ;  declaring  always, 
that  in  case  there  shall  be  any  free  moveable  subject  left  by  me  at  the  time  of  my 
decease,  after  payment  of  my  moveable  debts,  my  said  heir  or  successor  shall  be  entitled 
to  a  double  share  of  that  also,  in  the  event  of  a  total  sale  of  the  said  lands  and  others, 
and  that  the  reversion  of  price  shall  fall  short  of  double  the  provision  and  share  of  each 
of  my  younger  children  ;  and  I  hereby  empower  my  said  trustees  or  trustee  to  secure  my 
said  heir  and  successor  in  his  said  eventual  proportion  of  my  moveable  succession  accord- 
ingly ;  and  I  also  empower  them  to  grant  bonds,  heritable  or  moveable,  as  they  may  see 
cause,  to  my  said  younger  children,  or  their  issue,  for  the  said  provisions,  payable  at 
their  respective  majorities  or  marriage,  with  penalty,  and  bearing  annual  rent  from  the 
first  term  of  Whitsunday  or  Martinmas  after  my  decease ;  but  which  bonds,  if  heritable, 
shall  be  taken  and  conceived  in  favour  of  them,  and  the  children  of  their  bodies,  equally 
among  them,  and  not  to  their  heirs  and  successors :  And  it  is  hereby  specially  provided 
and  declared,  that  for  the  benefit  of  my  said  creditors,  and  for  the  good  of  my  family, 
these  presents  are  and  shall  be  irrevocable,  until  the  whole  of  my  said  debts,  and  also  tha 
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said  provisious,  shall  be  satisfied  and  paid,  either  from  the  rents  and  profits  of  my  said 
lands  and  estate,  or  by  the  sale  thereof,  in  whole  or  in  part ;  and  thereafter,  until  my 
heir  and  successor,  who  shall  happen  to  be  entitled  to  the  said  lands  and  estate,  or  to 
the  remainder  thereof,  or  to  the  reversion  of  the  said  price  at  the  time,  shall  attain  the 
age  of  25  years  complete :  But  that  my  said  trustees  or  trustee  shall,  at  the  said  termina- 
tion of  these  presents,  dispone  and  make  over  the  said  lands  or  remaining  lands,  or 
convey  or  make  payment  of  the  said  reversion  of  the  price,  to  my  said  heir  and 
successor,''  &c. 

In  virtue  of  the  powers  committed  to  them,  the  trustees,  after  Mrs.  Stewart's  death, 
sold  the  whole  estate,  and  finding  that  they  [472]  had  a  considerable  reversion,  they 
raised  an  action  of  multiplepoinding,  for  the  purpose  of  having  it  determined,  whether 
the  reversion  was  heritable,  and  descendible  to  the  eldest  son,  or  moveable,  and  divisible 
among  the  executors ;  and  if  they  had  any  discretionary  power  with  regard  to  fixing 
provisions  for  the  younger  children. 

The  case  was  taken  to  report,  on  informations,  by  Lord  Robertson. 

The  children  of  the  heir,  who  had  died  during  the  dependence,  argued,  that  the 
whole  reversion  was  heritable,  and  descended  to  them ;  and  that,  as  the  grantee  of  the 
trust-deed  had  left  the  amount  of  the  provisions  to  the  younger  children  blank,  it  must 
be  held  that  qiwd  vcluU  non  fecity  and  that  the  younger  children  had  no  claim  to  any 
part  of  the  estate ;  Campbell  against  Campbell,  14th  January  1801 ;  Colt  against  Angufl, 
2d  June  1749,  Rem.  Dec. 

The  younger  children  of  the  testatrix  maintained,  that  the  succession  was  moveable, 
as  the  estate  had  been  sold  under  the  trust  by  desire  of  the  proprietor ;  and  that)  at  any 
rate,  there  could  be  no  difficulty  in  fixing  the  amount  of  the  provisions  for  the  younger 
children,  as  it  was  plain  from  the  deed,  that  the  only  limitation  which  the  granter  meant 
to  impose  on  the  amount  was,  that  the  heir  should  have  double  of  either  of  the  others ; 
and  that  to  divide  the  estate  in  such  proportions,  was  only  to  give  effect  to  what  was 
obviously  the  will  and  intention  of  the  granter;  Erek.  II.  ii.  17th  November  1683, 
ForheB.  Hare.  456,  Diet.  v.  i.  i)oce  Heritable  and  Moveable.  11th  November  1737, 
Smith. 

With  regard  to  the  power  of  the  Court  to  name  provisions  for  the  younger  children, 
the  trustees  having  at  that  time  declined  to  do  it,  the  following  opinions  were 
delivered : — 

Lord  Meadowhank. — ^This  is  certainly  a  case  of  considerable  nicety.  The  deed  by 
Mrs.  Stewart,  I  think,  contains  not  only  a  trust  for  creditors,  but  a  power  to  provide 
for  younger  children ;  and  that  in  proportion  to  a  provision  to  the  eldest,  in  the  event 
of  a  totfd  sale.  There  are  thus  great  powers,  certainly,  given  to  the  trustees,  and  if 
they  had  exercised  their  power,  we  might  have  had  great  difficulty  in  interfering  with 
them  in  the  exercise  of  their  discretion.  If  they  had  not  sold  the  lands,  it  might  have 
been  impossible  for  us  to  interfere  at  all.  But  in  the  way  they  have  proceeded,  and 
which  was  within  their  discretion,  by  making  a  total  sale,  we  have  solid  grounds  to 
go  on. 

In  order  to  follow  my  idea  more  distinctly,  your  Lordships  will  observe,  that  the 
second  use  of  the  trust  is  "  for  payment  of  such  annuity  to  me,  for  the  maintenance  of 
myself  and  family,  as  my  [473]  said  trustees  shall  think  reasonable,  and  with  power  to 
them  to  increase  or  diminish  the  said  allowance  from  time  to  time  as  they  shall  see 
cause ;  but  not  to  exceed  the  sum  of  L.  in  any  one  year,  including  the  rent  or 

yearly  value  of  such  parts  of  my  said  lands  as  I  may  be  in  possession  of  for  the  time  ; 
and  which  allowance  shall  be  continued  to  my  heir  and  successor  in  the  lands  and  others 
foresaid  after  my  decease,"  &c. 

Now,  my  Lords,  on  the  part  of  the  heir,  here  seems  to  be  no  more  than  this  tempo- 
rary stipulation.  So  far  as  he  is  concerned,  he  succeeds  to  the  temporary  aliment  which 
the  testatrix  stipulated  for  herself,  and  it  goes  no  farther. 

The  third  use  of  the  trusc  was  for  payments  of  the  debts,  and  also  "  for  making  up 
provisions  to  my  younger  children,  whom  failing,  the  lawful  issue  of  their  bodies,  not 
exceeding  the  sum  of  to  each  child  or  its  issue."     I  lay  a  stress  on  the 

words  "  not  exceeding,"  for  there  is  plainly  a  discretion  to  make  provisions.  I  should 
have  entered  completely  into  the  heir's  argument,  that  nothing  was  done,  if  it  had  not 
been  for  those  words,  not  exceeding ;  but  there  is  a  power  conferred  on  the  trustees  to 
make  provisions,  and  all  that  is  left  blank  is  the  limitation  of  that  power.     It  is  a  power 
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to  make  proYisions  not  exceeding  a  blank  sum.  There  is  another  limitation  afterwardi 
that  I  will  take  notice  of  immediately,  and  a  limitation  that,  I  think,  will  enable  your 
Lordships  to  pronounce  judgment  on  the  case.  Bat^  in  the  meantime,  I  call  your  Lord- 
ships' attention  to  this  particularly,  that  the  third  purpose  of  the  trust  contains  this 
object,  that  of  making  provisions  "to  my  younger  children,  and  the  heirs  of  their 
bodies,"  which  are  dependent  on  the  will  of  the  trustees,  and  only  intended  to  be  hmitod 
as  to  the  excess  of  it 

"  And  in  the  event  (the  deed  bears)  of  a  total  sale  of  my  lands  and  estate,  and  that 
the  price  should  fall  short  of  paying  the  said  debts  and  provisions,  and  leaving  a  rever- 
sion of  double  the  amount  of  the  said  sum  of  "  plainly  the  sum  that  vu 
intended  to  have  limited  the  amount, — and  then  it  proceeds,  "  for  my  said  heir  and 
successor,  then  the  said  provisions  shall  suffer  a  proportional  diminution,  to  the  effect 
that  my  said  heir  and  successor  shall  always  have  a  reversion  or  provision  of  double  the 
amount  of  the  provision  of  each  of  my  younger  children. 

Here,  my  Lords,  I  think  you  have  elements  to  decide  the  case.  There  is  a  discretion 
left  to  sell  the  totality  of  the  estate.  The  trustees  exercised  that  discretion  by  selling 
the  whole  estate ;  and  then  it  is  provided,  that  in.  case  the  sum  destined  for  the  younger 
children,  together  with  the  amount  of  the  rents,  should  not  leave  enough  t  j  create  a 
double  provision  for  the  heir  of  that  of  any  of  the  younger  children,  then  the  shares  of 
the  younger  children  should  be  reduced,  to  the  efEect  that  a  double  provision  should  ba 
given  to  the  heir.  Now,  you  have  here  the  fact  ascertained  that  the  totality  was  sold. 
That  was  within  the  power  of  the  trustees,  and  they  exercised  it ;  and  [474]  there  was 
no  precise  sum  fixed ;  she  did  not  choose  to  fix  any :  She  left  it  therefore  blank ;  she 
allowed  every  latitude  in  the  creation  of  provisions,  subject  only  to  this  restraint,  that 
the  sums  to  be  allotted  to  the  younger  children  should  not  exceed  what  would  permit  the 
free  residue  to  afford  a  double  sum  in  favour  of  the  heir.  What  objection,  therefore,  is 
there  to  our  just  dividing  it  as  the  younger  children  suggest  ?  Mrs.  Stewart  was  entitled 
to  the  unlimited  fee ;  she  had  power  to  destine  and  to  restrict,  and  she  had  no  predilec- 
tion for  the  law  of  primogeniture.  Though  intending  to  limit  that  power,  she  leaves  the 
limitation  blank,  except  as  to  the  heir  having  the  double  of  the  rest  Is  there  nor  here, 
therefore,  warrant  for  us, — as  the  trustees  have  not  thought  proper  to  fix  any  sum  what- 
ever, and  where  all  that  they  have  done  is  to  provide  a  fund  which  shall  yield  the  pio- 
visions, — to  adopt  what  was  clearly  within  their  power  f  And  then  all  that  we  have  to 
do,  in  judging  of  the  arrangement,  will  be  to  see  that  it  is  not  carried  beyond  the  limiu- 
tion.  There  is  no  other  limitation  by  the  blank ;  and  now  let  us  see  if  there  is  any 
limitation  by  the  amount  of  the  residue.  There  must  still  be  a  sum  to  the  heir  under  the 
second  limitation,  double  that  of  each  of  the  younger  children.  That  is  the  only  thing 
that  we  have  to  attend  to.  Now,  my  Lords,  I  ask  is  there  any  other  objection  ?  I  have 
read  the  paper  for  the  heir  with  the  utmost  attention,  to  see  if  there  is  any  other.  The 
first  objection  he  states  is,  that  J.  Stewart  was  alive  at  the  period  of  the  sale.  That 
does  not  appear  to  me  to  be  at  all  material,  for  this  was  a  settlement  by  the  lady,  oat 
and  out ;  where,  if  the  trustees  made  a  total  sale,  there  was  certainly  a  total  settlement 
of  the  succession,  and  it  was  within  their  discretion  to  make  a  total  sale.  AU  that  I 
have  to  consider,  therefore,  is  the  true  construction,  and  it  is  of  no  consequence,  I  think, 
whether  she  did  it  purposely  or  not.  The  heir  did  all  that  he  could  to  ratify  the  sale. 
The  trustees  had  full  power  to  sell,  and  they  did  sell,  and  of  course  the  fund  most  be 
disposed  of  according  to  the  will  of  the  donor,  who  was  free,  absolute,  and  unlimited. 

The  heir  farther  objects  to  certain  words  of  construction,  and  if  there  bad  been  no 
total  sale,  the  residue  must  have  been  conveyed  to  the  heir ;  but  was  it  not  in  the  discre- 
tion of  the  trustees,  and  was  not  this  discretion  approved  of  by  this  very  heir  t  I  suppose 
it  was  a  prudent  measure ;  they  might  not  have  got  so  laige  a  sum  in  proportion  for  a 
part  as  for  the  whole.  Your  Lordships  must  suppose  that  it  was  prudent  If  it  had 
not  been  a  total  sale,  there  might  have  been  some  puzzle  in  fixing  it  There  is  no 
system  of  provision  in  this  deed,  in  case  of  the  sale  having  been  less  than  the  whol& 
That  would  have  created  a  great  deal  of  trouble.  But  your  Lordships  need  not  pozile 
yourselves  about  a  case  that  has  not  occurred.  You  are  quite  entitled  to  pronounce  the 
judgment  I  have  suggested. 

Lord  Qraigie. — I  own,  that  in  this  case  I  have  changed  my  opinion  more  than  onoe. 
But  as  the  question  strikes  me  at  present,  I  do  not  agree  with  Lord  Afeadowbank.  It 
appears  to  me  [476]  that  the  blank,  as  to  the  amount  of  the  provisional  was  left  in  the 
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deed,  not  that  it  might  he  in  the  power  of  the  trustees  to  settle  the  amount  of  the  pro- 
visions, hut  that  the  testatrix  herself  might  do  it ;  and  I  regret  very  much  that  she  has 
not  done  it.  It  appears  to  me,  from  the  clause  that  was  read  hy  my  hrother,  as  to  pay- 
ing the  rente  and  provisions,  and  leaving  a  reversion,  that  it  was  clearly  understood  that 
something  should  he  left  by  the  lady  herself,  and  not  hy  the  trustees.  It  must  have 
been  meant  that  it  should  not  be  an  indefinite,  but  a  precise  sum ;  and  on  that  ground, 
I  think  we  should  decide  on  the  footing  of  its  being  an  intestate  succession. 

But  even  supposing  the  trustees  should  have  the  power,  it  appears  to  me  that  the 
case  is  not  in  a  proper  shape.  There  have  been  many  questions  where  trustees  have 
refused  to  act  altogether ;  and  I  understand  that  in  all  of  them  the  rule  of  the  Court 
has  been  never  to  act  as  trustees  themselves.  We  should  call  on  the  trustees  to  act 
It  is  their  duty  to  do  it  in  the  first  place  themselves. 

Lord  Rohertaon, — The  opinion  that  I  have  formed  in  this  case  coincides  almost 
entirely  with  that  of  Lord  Meadowbank.  It  appears  to  me  that  the  trustees  have  acted 
well  and  wisely,  and  in  so  far  I  differ  from  Lord  Graigie,  in  not  exercising  their  own 
judgment  in  this  part  of  the  case,  for  it  is  a  case  undoubtedly  attended  with  much 
difficulty. 

This  lady,  Mrs.  Stewart,  possessed  an  estate  in  the  Highlands,  in  a  very  embarrassed 
situation,  for  the  interest  of  the  debts  exceeded  the  free  rents  of  the  estate,  or  very 
nearly  so.     She  had  three  children,  and  in  these  circumstances  she  made  a  trust  to 
certain  persons,  for  uses  and   purposes  which  are,  in   my  apprehension,   clearly  and 
distinctly  explained  in  the  deed ; — as  clearly  as  circumstances  at  the  time  permitted. 
The  estate  was  conveyed  in  the  first  place  for  payment  of  the  interest  of  her  debts.     2(2, 
For  payment  of  an  annuity  to  herself.     And,  ^dly,  for  paying  the  principal  of  her  debts, 
and  making  provisions  on  her  children,  and  with  full  and  complete  powers  to  sell  the 
whole  estate  out  and  out     Thus  far  it  may  be  considered  as  a  trust  for  behoof  of  the 
creditors ;  but  after  the  trustees  bad  sold  the  estate,  as  they  were  empowered  to  do  by 
the  terms  of  it,  I  really  look  on  the  trust^leed  more  as  of  the  nature  of  a  family  settle- 
ment|  and  as  containing  directions  to  the  trustees  how  to  apply  it,  to  the  children  of  the 
maker  of  it     Lord  Graigie  seemed  to  think  that  there  was  a  fatal  defect  in  the  deed, 
that  the  sums  to  the  children  are  all  left  blank ;  but  it  appears  to  me,  that  that  was  the 
necessary  result  of  the  situation  of  the  lady  at  the  time.     It  was  impossible  for  her  to 
say  what  were  the  sums  she  wished  to  give  to  the  younger  children,  for  she  could  not 
say  what  would  be  the  amount  of  the  free  residue,  as  that  was  to  depend  on  the  sum 
that  the  estate  might  bring  on  being  sold :  But  she  had  done  what  was  quite  equivalent, 
in  my  opinion,  for  though  she  had  not  fixed  [476]  the  sum,  she  had  fixed  the  proportion 
in  which  the  residue  should  be  divided  among  her  children,  '^and  the  heir  shall  have 
doable,"  &c.  which  is  just  as  much  as  saying,   that  the  residue  was  to   be  divided 
in  these  proportions;   that  the  heir  was  to  have  the  double  of  what  the  younger 
children  were  to  get ;  that  is,  the  heir  was  to  have  one-half,  and  the  other  was  to  be 
divided  equally  between  the  two  younger  children.     Here  the  heir  lays  claim  to  the 
fund  as  being  heritable.     Just  put  the  case, — that,  instead  of  the  question  coming  here 
by  multiplepoinding,  for  dividing  it  according  to  their  rights,  the  heir  had  brought  a 
process  against  the  trustees,  to  make  over  to  him,  as  heritable  in  its  nature,  the  whole 
estate.     If  he  had  done  that,  he  would  have  been  met  by  a  defence,  founded  on  the 
very  terms  of  the  trust-deed,  that  the  trust  was  irrevocable  till  the  whole  provisions 
were  carried  into  execution ;  and  if  it  was  irrevocable,  the  trustees  would  have  been 
entitled  to  sell  it  in  defiance  of  the  heir.     They  did  sell  it,  and  with  his  approbation. 
It  thereby  became  a  moveable  property,  subject  to  division  in  terms  of  the  trust-deed, 
and  I  think  we  are  entitled  to  divide  it  in  the  terms  which  I  have  suggested. 

Lord  Jutfttce-Clerk — In  judging  of  this  case,  I  have  not  hitherto  been  able  to  bring 
my  mind  to  adopt  the  opinions  of  Lords  Meadowbank  and  Robertson,  though  I  had  the 
greatest  inclination  to  do  it,  and  have  great  pain  that  I  could  not.  If  I  were  quite 
satisfied  that  we  had  the  power  of  putting  their  interpretation  on  the  deed,  I  would 
entirely  concur  in  the  result  I  think  what  was  said  by  Lord  Meadowbank  perfectly 
fair  and  reasonable,  that  we  have  the  proportion  before  us,  and  are  to  apply  it  in  that 
way,  and  give  the  heir  double  of  the  others.  But  the  point  where  I  entertain  doubt  is 
with  regard  to  the  power  of  the  Goort  to  remedy  what  I  must  hold  to  be  a  very  great 
defect  in  the  deed  now  under  consideration. 

It  does  appear  to  be  a  true  representation  of  the  deed,  to  say  that  it  was  not  merely 
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a  conveyance  to  trustees  for  the  payment  of  debt^  bnt  that  she  had  in  contemplati<m  to 
create   a  fund  for  making  provisions   for  younger  children.     But   then,  when  the 
directions  were  given  by  the  lady  to  make  out  the  trust-deed,  she  had  not  been  able  to 
make  up  her  mind  as  to  the  extent  of  the  provisions  to  them,  and  it  followed  from  Uut^ 
that  a  blank  was  left  in  the  deed.     I  cannot  admit  altogether  that  this  was  a  blank  that 
naturally  arose  from  not  seeing  the  amount  of  the  sale ;  for  your  Lordships  see  that  the 
third  purpose  of  the  deed  was  for  paying  the  principal  sum  of  the  debts,  ''  and  also  for 
making  provisions  for  my  younger  children,  &c.  not  exceeding  the  sum  of 
for  each  child  and  its  issue,  and  with  power,  &c.  to  sell  the  whole,  or  such  parts,  &c 
for  the  payment  of  the  said  debts,  and  making  up  the  said  provisions,"  the  amoaot  of 
which  was  left  blank  in  that  material  part  of  the  deed  which  declares  that  it  was  one  of 
the   purposes  of  the  trust  to  make  them.     Now,  if  she  had  named  any  sum  that 
[477]  she  thought  was  fairly  to  be  contemplated  as  a  proper  provision  under  the 
circumstances,  it  would  have  solved  every  difficulty,  and  she  was  perfectly  entiUed  k> 
do  so,  unless  she  thought  the  debts  would  exhaust  the  whole.     She  was  quite  able  to 
say  what  were  the  provisions  which  she  chose  to  give ;  and  therefore  I  agree  with  Lord 
Craigie  in  thinking  that  there  is  here  a  defect  in  the  will  of  the  testator,  which  it  is 
beyond  our  province  to  supply.     No  doubt  a  discretionary  power  is  left  to  sell  either 
the  whole  or  part  of  the  estate.     It  is  clear  that  the  trustees  have  done  nothing  wrong; 
on  the  contrary,  I  am  quite  satisfied  that  they  thought  it  the  wisest  thing  that  could  be 
to  sell  the  whole.     But  then  your  Lordships  see,  they  certainly  had  it  in  their  povei; 
if  they  had  thought  right,  to  sell  only  a  part,  corresponding  to  the  debts  for  instance,  or 
the  half  of  it,  or  any  other  portion.     In  that  event,  there  would  have  been  a  most 
important  and  very  nice  question.     Would  there  have  been  the  smallest  doubt  that  the 
heir  must  have  got  what  was  left)     And  then  there  would  have  been  the  question, 
what  was  to  be  done  with  the  surplus,  if  there  was  any  1 — ^A  very  nice  question,  and  it 
just  comes  to  what  is  now  before  us, — Can  we  fill  up  the  blank  in  the  deedt    I  have 
great  doubt  of  our  having  the  power.     I  think  the  proposition  that  Lords  Meadowbank 
and  Robertson  have  stated  is  not  very  unreasonable,  if  we  are  to  do  it ;  but  my  doubt 
does  not  lie  there  at  alL     It  lies  in  the  first  part  of  the  case,  whether  we  have  power  to 
make  a  provision  for  this  lady?    After  all,  to  give  so  much  as  L.1500,  is  a  very  great 
exercise  of  discretion.     If  we  have  the  power,  we  should  be  very  cautious  about  it ;  bat 
I  don't  think  we  have. 

Lord  Meadowbank, — I  don't  think  we  are  entitled  to  fill  up  any  sum ;  I  think  this 
lady  filled  them  up  herself.  If  I  thought  she  had  left  it  doubtful,  I  would  have  agreed 
with  Lords  Justice-Clerk  and  Craigie ;  but  I  think  she  has  not.  Tour  Lordships  see, 
first,  that  the  provisions  are  not  to  exceed  a  certain  sum ;  they  may  be  much  lesa 
Then  the  danger  that  she  is  apprehensive  of  is,  not  that  they  would  be  too  little,  bat 
that  they  would  exceed,  and  encroach  on  the  double  provision  of  the  heir :  but  she  says 
no  more, — only  that  they  shall  not  touch  that.  Now,  what  I  think  is  decisive,  is  the 
power  granted  to  the  trustees  to  grant  bonds  of  provision.  A  settlement  is  to  be 
interpreted  by  all  its  clauses  brought  together,  and  your  Lordships  see  a  most  distinct 
provision, — I  hereby  empower,  &c.  Now,  this  was  not  the  provision,  which  was  not 
to  exceed  a  blank  sum,  but  the  provisions  which  the  trustees  had  power  to  create, 
which  were  not  to  exceed  a  blank  sum.  They  were  entitled  to  g^ant  bonds  for  them 
which  should  bear  interest.  I  consider  that  as  a  settlement  out  and  out ;  that  it  was  a 
declaration  of  this  lady's  will.  There  is  a  clause,  to  be  sure,  which  declares  that  it  shall 
be  revocable,  but  it  declares  distinctly  her  will  as  to  the  provisions  which  are  not 
specified,  but  only  limited  as  to  the  excess,  and  that,  [478]  you  find  it  distinctly  stated, 
was  by  a  provision  of  a  double  share  to  the  heir.  In  that  situation,  it  appears  to  me 
that  she  herself  wsLafuncta  officio.  She  had  completed  the  deed  ;  she  had  given  it  out 
of  herself,  for  she  had  directed  that  the  estate  should  be  sold  for  the  purpose  of  making 
provisions,  which,  on  no  account,  should  go  beyond  the  half,  and  she  failed  to  limit  the 
extent,  owing,  as  Lord  Robertson  remarked,  to  her  uncertainty. 

Now,  I  wish  your  Lordships  to  attend  to  this,  that  there  have  been  instances  of  our 
doing,  and  holding  ourselves  bound  to  do,  as  strong  things.  I  allude  to  the  case  where 
there  were  three  younger  children,  for  whom  the  father  made  provision  in  terms  of  the 
contract  of   marriage,  and  a  fourth   younger  child  happened  to   be  born  afterwards.^ 

^  Anderson  against  Anderson,  18th  July  1729.     Morison,  voce  Implied  Will. 
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What  did  your  Lordships  do  in  that  case  ?  Did  you  sit  with  your  hands  across,  and 
say,  here  is  one  not  provided  for  ?  No.  You  followed  out  the  proportion  of  the  other 
three,  and  gave  a  sum  to  the  fourth.  All  the  anxiety  of  the  donor  here  is,  that  the 
heir  shall  have  a  douhle  portion ;  and  we  don't  step,  in  my  opinion,  at  all  heyond  our 
proper  functions,  in  settling  the  proportions  accordingly. 

The  Court  heing  equally  divided,  the  case  was  delayed,  and  appearance  was  entered 
for  Mrs.  Stewart's  trustees,  who  signified,  that  if  the  Court  should  he  of  opinion  that 
any  discretionary  powers  helonged  to  them,  they  were  willing  to  exercise  them. 

The  cause  was  agaiu  put  up  for  advising  (11th  Eehruary  1813),  when 

Lord  Meadowbank  said, — My  opinion  remains  where  it  wa&  But  I  think,  in 
strictness,  the  trustees  should  suggest  the  sums  that  they  think  fit  to  he  given  :  That  is 
their  duty.  I  went  on  this  ground,  that  the  settlement  was  a  deed  for  several  purposes. 
The  trust-deed  expressed  distinctly,  that  the  testatrix  intended  to  provide  for  the 
payment  of  her  dehts,  the  aliment  of  herself,  and  the  suhsistence  of  her  children  and 
family  after  her  death.  It  was,  in  fact,  so  much  a  last  will,  that  she  expresses,  as  her 
enixa  voluntas,  that  it  should  he  irrevocahle  till  these  objects  should  be  accomplished, 
not  till  her  debts  were  paid,  but  till  the  provisions  were  made.  Your  Lordships  will 
see  it  so  stated  in  the  deed. 

That  being  the  will  of  this  lady,  your  Lordships  have  to  say  whether  it  is  extricable 
or  not,  and  my  opinion  is,  that  as  you  cannot  call  the  def anct  before  you  to  ask  her  any 
further  questions,  you  are  bound  to  take  that  latitude  of  interpretation  that  will  operate, 
80  as  to  give  effect  to  what  I  think  must  be  presumed  to  have  been  her  will.  I  think 
it  would  be  a  great  wrong  to  this  lady's  family,  if  it  is  possible,  consistently  with  the 
declared  purpose  of  the  trust,  after  payment  of  the  debts,  and  an  allowance  to  herself, 
not  tu  do  that  which  is  also  distinctly  pointed  out  to  have  been  her  intention, — the 
mak-  [479]  -ing  of  provisions  for  her  family,  not  exceeding  the  sum  of  L. 
Now,  my  Lords,  I  have  no  doubt  that  the  writer  of  the  deed  meant  to  let  her 
fill  up  the  provisions.  But  she  issued  the  deed,  without  choosing  to  do  so,  and  she 
gave  a  power  to  the  trustees  to  do  it.  All  that  I  have  to  inquire  is.  Whether,  upon 
the  supposition  of  fixing  a  sum,  there  is  any  such  expression  uf  will,  as  to  satisfy  us, 
that  a  sum  not  disagreeable  to  the  purpose  of  the  testator  is  given  ?  There  might  have 
been  great  difficulty  in  executing  the  deed,  so  as  to  extract  a  sufficient  declaration  of 
will  from  it,  if  there  had  not  been  a  sale ;  but  the  trustees  made  a  proper  sale,  and  I 
think  that  makes  it  extricable  in  all  its  parts,  for  it  is  provided  that  they  may  do  so, 
and  only  take  care  that  the  provision  of  the  heir  shall  be  at  least  double  of  the  younger 
children's.  Is  not  that  a  declaration  of  will  from  this  lady  that  she  would  be  satisfied, 
and  having  left  the  blank,  she  is  satisfied  with  the  provision  made  by  the  trustees,  if  it 
is  such  as  that  double  shall  remain  for  the  heir  %  The  fear  is,  that  the  provisions  would 
have  exceeded,  and  not  that  they  would  have  fallen  under  that  proportion,  and  if  you 
only  make  them  not  too  large  to  admit  of  that  proportion,  she  will  be  satisfied.  I  think 
it  quite  clear  that  this  power  is  given  to  the  trustees. 

Lord  Robertson. — I  delivered  my  opinion  formerly.  I  went  entirely  on  the  ground 
that  this  lady  had  declared  her  intention,  not  by  fixing  a  precise  sum,  which  was  really 
not  in  her  power,  for  she  had  in  contemplation  the  sale  of  her  estate.  But  she  did 
what  was  quite  equivalent  in  a  case  of  this  kind,  by  fixing  the  proportions,  and  just  as 
clearly  as  if  she  had  said, — One-half  is  to  go  to  my  eldest  son,  and  the  other  half 
among  the  younger  ones. 

Lord  Craigie. — The  trustees  have  power  to  sell,  and  pay  debts.  Then  there  is  the 
provision  of  an  annuity  to  herself,  as  the  trustees  chose.  It  is  quite  clear  that  they  had 
full  power  as  to  that ;  but  then  comes  the  clause  which  occasions  the  present  doubt.  It 
is  the  variation  in  the  form  of  it  that  strikes  me.  It  is  plain  to  me,  from  the  manner 
in  which  the  thing  is  stated,  that  the  trustees  had  power  of  raising  the  money,  but  that 
the  lady  reserved  the  power  of  making  the  provisions  to  herself.  It  appears  that  the 
deed  had  been  made  out  at  Edinburgh,  and  that  the  agent  in  the  country,  who  got  it 
executed,  had  left  blank  what  he  expected  the  lady  to  fill  up  herself,  and  she  very 
naturally  could  not  fill  it  up  then,  and  forgot  it  afterwards.  The  question  is,  whether 
we  can  fill  up  the  blanks,  or  whether  the  younger  children  must  not  be  left  to  their 
legal  claims  1  As  to  the  clause  that  follows  afterwards  about  the  total  sale  of  the  estate 
it  rather  appears  to  me  to  be  against  Lord  Meadowbank's  interpretation.  It  appears  to 
me,  that  though  they  cannot  give  him  less,  the  trustees  are  not  called  on  to  give  more 
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than  a  double  share  to  the  heir.  In  the  case  that  has  happened,  I  think  it  would  be 
very  unjust  to  give  the  younger  [480]  children  half  as  much  as  the  eldest  I  am 
satisfied  that  that  could  not  have  been  the  truster's  meaning. 

Lard  JuBtice-Clerk. — The  difficulty  that  I  formerly  felt  has  been  so  well  ezpUuned 
by  Lord  Craigie,  that  I  have  nothing  to  add.  The  very  same  observation  occurred  to 
me,  as  to  the  clause  of  the  double  proportion.  It  always  takes  for  granted,  that  pro- 
visions have  been  fixed.  I  have  no  doubt  of  that.  It  must  have  been  in  view,  but 
they  were  unfortunately  left  blank. 

Lord  Meadowbank. — I  conceive  the  blank  to  be  a  part  of  the  deed ;  she  gave  power 
to  the  trustees  to  name  a  sum  which  should  not  exceed  a  certain  proportion.  She  does 
not  name  the  sum,  and,  therefore,  she  must  have  meant  the  sum  tjiat  was  to  be  declared 
by  the  trustees,  and  you  must  now  take  the  want  of  a  specific  sum  as  part  of  the  deed. 

Lord  GlerUee. — I  perfectly  agree  with  Lord  Meadowbank,  that,  on  the  suppositioQ 
of  any  power  being  given  to  the  trustees  by  this  deed,  though  in  consequence  of  its  not 
having  been  filled  up,  it  became  extremely  difficult  no  extricate  it  in  any  other  case  than 
that  which  has  occurred,  of  a  total  sale ;  yet  in  the  case  that  has  occurred,  there  would 
be  no  difficulty. 

But  I  am  inclined  to  take  a  different  view  of  the  other  branch  of  the  caae.  I  doiit 
think  the  deed  was  framed  with  the  intention  of  giving  a  discretionary  power  to  the 
trustees.  If  that  had  ever  been  in  view,  the  third  purpose  of  the  deed,  which  was 
clearly  drawn  by  a  man  of  business,  would  have  been  in  this  way, — "  Such  sum  as  the 
said  trustees,  in  their  discretion,  shall  think  necessary  and  proper."  If  that  had  been 
the  case,  I  would  have  thought  nothing  of  the  blank.  But  it  is  quite  clear  to  me,  that 
she  meant  to  fill  up  the  sums  herself,  and  if  she  could  not  do  it  at  firsts  I  see  nothing 
to  have  hindered  her  from  doing  it  afterwards.  No  doubt,  we  frequently  see  peopb 
leaving  the  determination  of  provisions  to  persons  in  whom  they  have  confidence,  bat  it 
is  very  unusual  to  execute  a  deed  during  one's  own  life  that  is  to  be  quite  irrevocaUe, 
and  is  not  merely  in  favour  of  trustees  in  whom  she  had  a  particular  confidence,  but  of 
any  person  whatever  whom  they  might  afterwards  assume.  Now,  I  think  it  veiy 
difficult  to  hold,  that  it  was  meant  to  give  them  any  such  power,  and  if  you  once  come 
to  that,  there  is  an  end  of  the  question.  So  that,  quoad  hoc^  the  purpose  of  the  tnut 
appears  to  me  not  to  be  declared  at  all.  If  your  Lordships  are  for  adopting  the  other 
view  of  the  case,  you  should  call  on  the  trustees  to  exercise  that  discretion  in  the  first 
instance ;  but  I  confess  I  think  we  should  not  do  so. 

The  Court  (11th  February  1813)  pronounced  this  interlocutor:  *'Find,  that  the 
children  of  the  eldest  son  and  heir  are  preferable  on  the  fund  in  medio  ;  and  decern  in 
the  preference,  and  against  the  raisers  of  the  multiplepoinding  accordingly." 

[481]  The  defenders  reclaimed  against  this  interlocutor,  and  the  petition  was 
appointed  to  be  answered. 

Lards  Meadowbank  and  Robertson  expressed  their  opinions  in  the  same  terms  as 
formerly,  as  to  the  competency  and  propriety  of  interpreting  the  deed ;  and  with  them 
Lord  Bannatyne  concurred. 

Lords  Justice-Clerk  and  Olerdee  thought  the  interlocutor  right. 

The  majority  were  also  of  opinion,  that  the  trustees  were  entitled  to  exercise  their 
discretion  in  the  first  instance ;  and  the  Court  (26th  November  1813)  pronounced  this 
interlocutor:  "The  Lords  having  resumed  consideration  of  this  petition,  and  having 
advised  the  same,  with  the  answers  thereto,  and  the  minute  given  in  for  the  trustees, 
signifying  their  willingness  to  exercise  the  powers  conferred  upon  them  by  the  trust- 
deed,  for  fixing  the  amount  of  the  provisions  to  Mrs.  Stewart's  younger  children,  if  the 
Court  should  be  of  opinion  that  such  powers  were  conferred  upon  them  by  the  trust- 
deed,  they  alter  the  interlocutor  reclaimed  against,  and  find  that  the  trustees  have  hy 
the  trust<leed  power  to  fix  provisions  for  the  younger  children ;  ordain  them  to  give  in 
to  the  Lord  Ordinary  a  minute,  stating  the  amount  of  the  provisions  proposed  by  them, 
and  remit  to  the  Lord  Ordinary  to  consider  the  same,  and  to  do  further  in  the  cause  as 
he  shall  see  just." 


F.C.  ins,  H.a  m.  dowie,  ko»   v.  ouphant,  &a  799 

No.  132.     F.C.  K8.  HI.  491.     11th  Dec.  1813.     Ist  Div.— Lord  Balmuto. 

George  Dowie  and  Others,  Inbabitants  of  the  Burgh  of  Kirkaldy.  Pursuers. — 

J.  A,  Murray  et  Blackwell. 

Egbert  Oliphant  and  Others,  Owners  of  the  "  Earl  Percy  "  Whale  Ship, 

Defenders. — A.  Rutherford, 

Nuisance — Burgh  Royal, — ^Buildings  for  the  purpose  of  boiling  whale-blubber  are  a 
nuisance,  though  they  were  proposed  to  be  erected  at  the  end  of  a  town,  and  where 
there  were  other  existing  works  of  annoyance,  such  as  tanneries,  common  dunghiUs,  a 
distillery,  &c. 

Messrs.  Eobert  Oliphant  and  others  were  proprietors  of  the  *'  Earl  Percy  "  whale- 
ship,  belonging  to  Kirkaldy.  For  the  purpose  of  boiling  the  oil,  they  propos^  to  erect 
certain  buildings.  The  situation  which  they  chose  was  at  the  end  of  the  town,  near  the 
harbour,  and  at  a  place  where  there  previously  existed  a  distillery,  a  tanwork,  a  bleach- 
field  where  lees  were  burnt,  and  a  large  donghiU  stance ;  and  they  proposed  to  construct 
the  buildings  in  such  a  maoner  as  to  give  the  least  possible  annoyance  to  the  neigh- 
bourhood. 

Messrs.  Dowie  and  others,  proprietors  of  houses  in  the  vicinity,  applied  to  the  Court 
for  an  interdict  against  the  proposed  buildings,  on  the  ground  of  their  being  a  nuisance. 

It  was  answered,  that  the  complainers  had  no  right  to  characterize  the  intended 
operations  as  a  nuisance,  seeing  the  boiling  of  oil  was  not  a  greater  nuisance  than  they 
had  all  along  been  tolerating  from  the  distillery,  the  tanwork,  and  the  common  dung- 
hiUs. 

The  Lord  Ordinary  granted  the  interdict  as  craved;  and  the  Court,  on  advising 
memorials,  made  it  perpetual. 

A  reclaiming  petition,  with  answers,  was  refused. 

\Ci.  Trotter  v.  Famie,  9  S.  145,  U6,  Ul ;  5  W.  &  S.  649;  5  S.R.R.  (H.L.)  670.] 


No.  134.     F.C.  N.S.  III.  494.     17  Dec.  1813.     2nd  Div.— Lord  Robertson. 

David  Wilson,  Pursuer. — Forsyth, 

George  Spankib,  Defender. — Blackwell. 

Hypothec, — The  landlord's  hypothec  for  the  rent  of  a  house  extends  over  furniture  lent 
to  the  tenant  without  hire. 

Elijah  Cotton  having  become  bankrupt,  the  creditors  allowed  the  furniture  of  his 
house  to  remain  in  it  for  some  time,  without  stipulating  for  any  rent. 

David  Wilson,  the  landlord,  claimed  a  right  of  hypothec  over  it  for  the  rent  falling 
due,  both  in  the  year  of  the  bankruptcy  and  the  following  year. 

His  claim  was  admitted  for  the  first  year,  but  the  trustees  for  the  creditors  opposed 
his  claim  for  the  second,  on  the  ground  that  where  furniture  was  lent  to  the  tenant 
gratuitously,  the  landlord  had  do  right  of  hypothec  over  it.  This  plea  was  maintained 
on  the  ground  of  many  special  circumstances  in  point  of  fact,  which  were  not  proved, 
and  were  disregarded  by  the  [496]  Court ;  and  it  was  supported  in  law  by  a  reference 
to  the  case  of  Cowan  against  Berry,  3 Ist  January  1805. 

Answered: — The  case  of  Cowan  was  very  special,  in  as  much  as  the  landlord 
sequestrated  other  furniture,  which  was  fully  sufficient  for  pa3rment  of  his  rent.  And 
in  law,  the  hypothec  of  the  landlord  is  quite  general  and  universal ;  Ersk,  ii.  vi.  64, 
Countess  of  Callander,  June  12,  1702.  Fount,  Dick  against  Laird,  7th  December  1630 ; 
Jackson  against  Laird  and  Fala,  9th  July  1745. 

The  Sheriff  refused  to  sequestrate;  but,  upon  an  advocation,  his  judgment  was 
altered  by  Lord  Robertson  to  whose  judgment  the  Court  adhered  (17th  December  1813), 
on  advising  a  petition  and  answers. 

[Cf.  Japey  v.  Carrick,  15  S.  45 ;  BeU  v.  Andrews,  12  R  963.] 
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No.  136.      F.C.  N.S.  IIL  498.     11  Jan.  18U.     Ist  Div.— Lord  Balmuto. 

David  Stkuakt,  Pursuer. — Cuninghame  et  BM. 

Mrs.  Mart  Maxwell,  Defender. — BUickwM, 

Competition. — Where  two  parties  appear,  ex  facie  of  an  heritable  bond,  as  joint  obligantB 
in  it,  but  where  one  of  them  is  in  fact  only  a  cautioner,  and  the  creditor  in  that  bond 
(who  is  a  catholic  creditor)  draws  the  whole  of  his  debt  from  the  principal  obliganfs 
estate ;  a  postponed  heritable  creditor  upon  the  estate  of  the  principal  debtor,  is  not 
entitled  to  an  assignation  from  the  catholic  creditor,  in  order  to  draw  payment  of  his 
debt  out  of  the  estate  of  the  cautioner. 

The  Reverend  James  Hall  borrowed  from  Miss  Ann  Pringle  the  sum  of  L.iOOO  sterling, 
for  which  he  granted  her  security  [499]  over  his  lands  of  Hagtonhill,  and  preyailed 
upon  his  wife,  Mrs.  Mary  Maxwell,  to  grant  a  joint  security  for  the  same  sum  over  her 
separate  estate  of  Bogtown.  A  bond  in  the  following  terms  was  accordingly  granted  to 
Miss  Pringle : — "  We,  the  Eeverend  Mr.  James  Hall,  minister  of  the  gospel  in  Edin- 
burgh, heritable  proprietor  of  the  lands  of  Hagtonhill,  and  Mrs.  Mary  Maxwell,  wife 
of  the  said  James  Hall,  and  heritable  proprietor  of  the  lands  of  Bogtown,  all  after 
specified,  grant  us  to  have  borrowed  and  received  from  Miss  Ann  Pringle^  lesidiog 
in  Edinburgh,  lawful  daughter  of  the  deceased  John  Pringle,  late  of  Crichton, 
the  sum  of  L.4000,  renouncing  all  exceptions  to  the  contrary ;  which  sum  of  L.4000 
sterling  I,  the  said  James  Hall,  and  I,  the  said  Mary  Maxwell,  with  advice  and  cannot 
of  my  said  husband,  and  he,  as  taking  burthen  upon  him  for  me  his  said  wife,  and  ire^ 
with  joint  advice  and  consent,  bind  and  oblige  us,  conjunctly  and  severally,  end  our 
heirs,  executors,  and  successors  respectively,  to  content  and  repay  to  the  said  Miss  Ann 
Pringle,  her  heirs  or  assignees,  at  the  term  of  Martinmas  next^  with  L.800  sterling  of 
liquidate  penalty  in  case  of  failure,"  &c. 

The  parties  then  transferred  their  several  estates  of  Hagtonhill  and  Bogtown,  in 
security  of  the  creditor's  payment  of  the  whole  sum,  principal  and  interest ;  and  tiie 
bond  contained  procuratories  of  resignation,  and  precepts  of  seisin,  applicable  to  each 
estate ;  upon  both  of  which  infeftment  was  taken,  and  the  seisins  were  duly  recorded. 

Mr.  Hall  afterwards  obtained  from  the  pursuer,  Mr.  Stewart,  a  loan  of  L.5000,  in 
security  of  which  he  disponed  his  lands  of  Hagtonhill  in  reversion. 

Mr.  Hall  became  insolvent,  and  his  estate  of  Hagtonhill,  upon  being  sold,  was  foond 
inadequate  to  clear  the  heritable  debts  secured  upon  it.  Mr.  Stewart  being  a  pos^wned 
creditor,  sought  relief  by  an  action,  in  which  he  concluded,  that  as  Mrs.  Mary  Maxwell 
was  bound  jointly  and  severally  with  her  husband.  Hall,  in  the  bond  to  Miss  Pringle^ 
and  had  disponed  her  lands  in  security  thereof,  she  was  bound,  as  a  joint  obliganti  to 
make  payment  to  Miss  Pringle  of  one-half  of  the  said  sum  of  L.4000,  with  the  interest 
due  thereon ;  or,  at  least,  of  a  rateable  proportion  of  these  sums,  corresponding  to  the 
value  of  the  lands  of  Bogtown  and  Hagtonhill  respectively,  and  that  her  lands  of  Bog- 
town were  liable  in  relief  to  him,  the  postponed  creditor,  to  that  extent 

Mrs.  Maxwell  stated  in  defence,  that  the  whole  L.4000,  borrowed  from  Miss  Pringle, 
was  applied  by  Mr.  Hall  to  his  own  use ;  and  that  the  defender  was  merely  a  caQtioner 
for  the  same ;  and  that  if  Miss  Pringle  drew  payment  of  her  debt  out  of  the  lands  of 
Hagtonhill,  she  obtained  payment  from  the  estate  of  her  proper  debtor ;  and  no  post- . 
poned  creditor  was  entitled  to  require  the  de-  [600]  -fender  to  pay  any  part  of  that  debt^ 
no  part  of  which  had  been  contracted  for  her  use,  and  for  which  die  was  merely  a 
cautioner. 

The  Lord  Ordinary  ordered  memorials,  on  advising  which,  this  interlocutor  was  pro- 
nounced:— 10th  December  1812 — ''Repels  the  defences,  and  decerns  in  terms  of  the 
libel ;  with  this  modification,  that  the  estate  of  Bogtown  is  only  liable  to  the  extent  of 
L.1500  sterling  of  the  debt  due  to  Miss  Ann  Pringle,  conform  to  the  value  of  the  estate 
of  Hi^tonhill,  as  specified  by  Mr.  Hall,  in  the  states  given  up  by  him  to  his  crediton, 
with  a  proportion  of  the  interest  due  on  Miss  Pringle's  debt  effeiring  to  the  above  sum 
of  L.1500;  and  ordains  the  trustee  to  proceed  in  the  ranking  of  Mr.  Hall's  crediton 
accordingly." 

Upon  advising  a  reclaiming  petition  for  the  defender,  with  answers  for  the  porsuex^ 
9th  June  1613,  the  Court  were  equally  divided  in  opinion;   two  of  their  Lordships 
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thought  that  Mrs.  Maxwell  could  not  be  considered  as  a  cautioner ;  that  the  form  of 
the  bond  by  which  she  was  bound  was  conclusive  of  her  being  a  principal ;  and  that 
the  catholic  creditor  must  draw  a  rateable  proportion  of  his  debt  out  of  her  estate,  or 
assign  his  claim  to  that  extent  to  the  postponed  creditor.  To  the  other  two  judges  it 
appeared  that  the  defender  had  merely  interposed  as  a  cautioner  to  Miss  Pringle ;  the 
money  borrowed  from  her  being  to  be  presumed  to  have  been  applied  for  the  use  of  the 
husband,  as  in  fact  it  seemed  to  have  been. 

Memorials  were  then  ordered,  and,  on  the  part  of  the  pursuer,  it  was  argued, 

The  defender  has  assumed,  that  the  money  borrowed  from  Miss  Pringle  was  for  the 
use  of  Mr.  ELall  alone ;  that,  as  between  themselves,  she  was  a  cautioner  entitled  to 
relief  against  him  and  against  his  estate ;  and  that,  had  she  paid  half  of  the  loan  to  Miss 
Pringle,  she  would  have  had  a  right  to  seek  payment  from  her  husband  and  his  funds. 
The  memorialist  contends,  that,  supposing  Mrs.  Hall  has  a  personal  claim  of  relief  against 
her  husband,  it  can  have  no  effect  against  creditors  or  purchasers.  In  order  to  constitute 
a  real  security  in  relief  to  one  or  two  persons  binding  themselves  jointly  and  severally, 
or  conveying  their  two  estates  in  security  of  a  loan,  an  heritable  bond  of  relief  is  necessary, 
by  which  every  one  is  apprised  of  the  extent  of  the  burden,  and  the  reversionary  interest 
of  the  debtor.  Here  Mrs.  Hall  has  no  such  security ;  and,  had  she  paid  the  whole  debt, 
her  claim  to  be  secured  over  Hagtonhill  must  have  rested  upon  some  supposed  indirect 
right  to  an  assignation  of  the  original  creditor's  security. 

This  personal  claim  could  never  have  entitled  the  defender  to  an  assignation,  as 
against  a  secondary  creditor  on  Hagtonhill,  to  whom  the  catholic  creditor  was  bound  to 
assign  in  support  of  his  real  right  in  the  lands,  and  he  had  no  right  to  refuse  that  [601] 
assignation,  in  order  to  give  effect  to  personal  and  latent  claims  of  relief,  arising  from 
private  connections  between  the  co-obligants,  as  principal  and  cautioner. 

In  short,  if  there  is  a  ju8  in  re  constituted,  the  claim  of  relief  will  have  the  effect  of 
a  real  burden,  and  so  will  control  the  effect  of  the  catholic  right,  and  prevent  the 
catholic  creditor  from  assigning  to  the  principal  debtor,  or  any  one  in  his  right,  so  as  to 
ground  a  claim  against  the  cautioners ;  but,  where  there  is  no  real  right  of  relief,  or  a 
claim  of  relief  merely  personal,  the  catholic  creditor  is  bound  either  to  regulate  his 
demand  at  the  first,  according  to  the  securities,  or  redress  any  accidental  inequality,  by 
assigning  their  extinguished  real  right. 

The  right  of  the  secondary  creditor  rests  on  the  law  of  real  right,  opposed  to  personal 
obligations. 

The  defender  states,  that  the  relation  of  husband  and  wife,  in  which  Mr.  and  Mrs. 
Hall,  the  co-obligants  in  this  case,  stood,  shew,  ex  facie  of  the  securities,  that  there  was 
a  claim  of  relief  competent  to  her  against  her  husband,  as  the  loan  not  only  was  in  fact, 
but  must,  in  the  nature  of  things,  have  been  for  the  benefit  of  Mr.  Hall,  for  whom  his 
wife  could  be  nothing  more  thaii  a  cautioner. 

No  such  presumption,  however,  as  that  founded  upon  arises  from  the  manifest 
relation  of  the  parties ;  and,  even  if  it  did,  it  would  not  amount  to  a  condition  or  limit- 
ing quality  upon  the  real  feudal  right  of  Mr.  Hall,  as  proprietor  of  Hagtonhill.  It  does 
not  follow,  that,  because  a  loan  is  transacted  by  a  husband  and  wife  jointly,  that  the 
hnsband  is  the  borrower,  and  the  wife  merely  the  cautioner.  Many  occasions  may 
require  a  loan  of  money  for  the  benefit  of  the  estate  of  the  wife,  where  that  estate  is, 
from  its  own  nature,  as  an  heritable  estate,  or  from  its  destination  held  separately  and 
independently  of  her  husband ;  and,  therefore,  if  the  obligation  of  relief  depend  upon 
the  application  of  the  sum,  the  question  must  come  ultimately  to  depend  upon  the  fact. 
Your  Lordships  cannot,  in  a  question  with  a  third  party,  hold,  without  proof  of  the  fact, 
that  the  L.5000  received  from  Miss  Pringle  was  applied  otherwise  than  equally  to  the 
benefit  of  the  estates  of  both  parties,  or  to  the  augmentation  of  the  common  stock 
divisible  between  them. 

Whatever  obligation  there  may  be  upon  Mr.  Hall  to  relieve  the  defender,  it  is  not 
constituted  in  such  a  manner  as  to  form  a  real  burden  upon  the  feudal  property  pur- 
chased by  the  pursuer. 

The  defender,  in  her  memorial,  admitted  that,  in  the  general  case,  the  catholic 
creditor,  who  had  a  security  over  two  different  estates,  was  bound  to  draw  his  payment 
lateably  from  both ;  or,  if  he  drew  it  from  one  only,  to  assign  his  security  over  the 
other  to  the  secondary  creditor  upon  that  estate  from  which  payment  was  drawn ;  but 
she  argued,  that  this  was  only  the  case  where  the  debtor,  out  of  whose  estate  payment 
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had  been  taken,  was  himself  entitled  to  a  rateable  relief  from  the  estate  of  the  otiier,  as 
[602]  being  really  a  principal  co-obligant  with  him  for  the  debt  in  which  they  were 
bound,  and  that  this  conld  not  be  the  case  where  the  one  party  was  a  cautioner ;  and, 
so  far  from  being  liable  in  relief  to  his  co-obligant,  was  entitled  to  total  relief  from  him. 

That  the  form  of  the  bond  was  not  conclusive  of  the  character  in  which  coK>bligants 
were  bound,  though  from  it  they  both  appeared  to  be  principals,  it  might  he  shewn, 
from  facts  and  circumstances,  that  one  of  them  was  only  a  cautioner ;  2l6t  Febmaiy 
1793,  Smollet  against  Bell  and  Rennie,  Morison^  page  12,354. 

Here  the  defender  can  only  be  held  as  a  cautioner,  as  it  is  indisputed,  that  the 
whole  money  borrowed  from  Miss  Pringle  was  applied  to  the  use  of  her  husband  in  the 
purchase  of  Hagtonhill ;  July  6,  1721,  Mr.  Grant  of  Elchies  against  Strand.  Besides, 
the  legal  inference  on  the  face  of  the  bond  in  question  is,  that  the  money  secured  by  it 
was  the  proper  debt  of  Mr.  Hall,  he  is  bound  as  principal  debtor  in  the  first  place,  the 
defender  only  in  the  second  place.  It  also  appears,  upon  the  face  of  the  bond,  that  the 
defender  was  a  married  woman  ;  and  it  is  not  declared  that  the  money  was  borrowed  on 
account  of  her  separate  estate,  or  that  any  part  was  to  be  applied  for  her  proper  nse; 
she  could  not  therefore  have  acquired  this  sum  without  its  immediately  passing  to  her 
husband.  Money  lent  by  a  wife  on  bond  or  bill  is  presumed  to  be  the  property  of  the 
husband  ;  June  1748,  Parkhill  against  Batchelor ;  and,  if  she  acquires  by  borrowing,  it 
will  pass  in  like  manner  to  the  husband  jure  mariii.  The  defender  was  therefoTB 
merely  a  cautioner  for  her  husband  upon  the  face  of  this  bond,  because  she  conld  not 
legally  derive  any  benefit  by  the  obligation  \  and  hence,  there  is  not  only  a  presnmptioD, 
but  there  is  legal  evidence,  that  the  money,  borrowed  upon  the  joint  obligation  of  Mi. 
Hall  and  his  wife,  was  for  his  proper  and  exclusive  use ;  and  so  the  defender  could  be 
no  more  than  his  cautioner.  This  being  the  case,  if  she  had  paid  the  debt,  she  wonld 
have  been  entitled  to  total  relief ;  but,  as  Mr.  Hall  or  his  estate  paid  it,  the  debt  tss 
simply  extinguished,  and  the  defender's  engagement  as  cautioner  ceased  of  course.^ 

The  Court  pronounced  the  following  interlocutor  (25th  November  1813):  "Alter 
the  Lord  Ordinary's  interlocutors  reclaimed  against ;  find  it  instructed,  that  Mrs.  Maiy 
Maxwell  was  bound  as  cautioner  only  for  her  husband  in  the  bond  granted  [603]  by 
him  and  her  to  Mrs.  Ann  Pringle ;  and  that  no  part  of  the  money  advanced  thereon 
was  applied  to  her  separate  use  or  behoof ;  and  therefore  sustain  the  defences,  assoilse 
the  defenders  from  the  conclusions  of  the  libel,  and  decern." 

To  this  interlocutor  their  Lordships  afterwards  adhered,  by  refusing  a  reehumiog 
petition  (11th  January  1814). 


No.  140.      F.C.  N.S.  III.  513.     14  Jan.  1814.     1st  Div.— Lord  Alloway. 

George  Galbraith,  Suspender. —  Wedd^hvm. 

William  C  C.  Graham,  Charger. — MoTvcrieff, 

Tailzie. — Where  the  superiority  of  lands  is  entailed,  and  the  dominium  utile  of  those 
lands  is  afterwards  acquired  by  the  proprietor  of  the  superiority  taking  a  disposition 
to  himself  and  his  heirs  and  assignees  whatsoever,  it  does  not  bring  them  under  the 
fetters  of  the  entail,  that  the  titles  to  them  are  made  up  by  resignation  ad 
remanerdiam, 

James  Graham,  proprietor  of  the  barony  of  Bucklivie,  conveyed  to  John  Bachasan 
by  a  feu-contract,  the  lands  of  Knowhead,  lying  within  the  barony,  and  thereupon 
Buchanan  was  infeft.      Graham  of  Bucklivie  afterwards  sold   the  whole  barooy  of 

^  It  was  also  argued  for  Mrs.  Maxwell,  that  in  so  far  as  the  security  could  afiect  her 
separate  estate,  or  prove  beneficial  to  her  husband,  it  was  a  donation  inter  virum  d 
uxorem,  revocable  quoad  him,  and  every  other  person  but  the  creditor  in  the  bond,  who 
was  the  only  third  party  that  could  plead 'an  interest  under  it.  ^At  the  first  advising  of 
the  case,  9th  June  1813,  two  of  the  Judges  thought  the  defender's  aigument  well 
founded  upon  this  point  as  well  as  on  the  other,  but  no  judgment  was  given  upon  it  at 
deciding  the  cause. 
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Bucklivie  to  Nicol  Graham  of  Gartmore,  and  of  course  the  superiority  of  Knowhead 
went  along  with  the  other  suhjects  comprehended  in  the  harony.  Bat  the  property,  or 
dominium  utile  of  the  lands,  remained  with  Buchanan. 

Nicol  Graham  executed  a  general  entail  of  his  estate,  including  the  harony  of  Buck- 
livie, and  as  a  part  of  it  the  superiority  of  the  lands  of  Ejiowhead. 

Nicol  Graham  was  succeeded  hy  Rohert  Graham,  who  made  up  titles  under  the 
entail,  and  was  inf  ef  t 

In  1790  Bohert  Graham  purchased  the  dominium  utile  of  the  lands  of  Knowhead. 
The  disposition  which  he  then  received  of  these  lands  was  "  to  and  in  favour  of  the 
said  Eohert  Graham,  his  heirs  and  assignees  whatsoever  J^  This  disposition  contained  a 
precept  of  seisin  and  a  procuratory  of  resignation,  *'  ad  perpetuam  remanentiam,  to  the 
effect  that  the  property  of  the  said  lands  may  he  consolidated  with  the  superiority 
thereof,  in  the  person  of  the  said  Bohert  Graham.'' 

Upon  this  procuratory  an  instrument  of  resignation  ad  remanen- [514!} -tiam  was 
expede  in  common  form,  and  duly  recorded.  Bohert  Graham  never  executed  any 
entail  of  these  lands.  The  charger,  his  son,  made  up  titles  to  him  as  heir  of  tailzie  and 
provision,  and  granted  a  feu-contract  to  the  tacksman,  conveying  to  him  the  dominium 
utile  of  the  lands  of  Ejiowhead,  to  he  held  of  the  charger  himself  as  superior. 

The  suspender,  douhting  the  powers  of  the  charger  to  grant  this  conveyance,  pre- 
sented a  hill  of  suspension  of  a  threatened  charge  for  payment  of  the  price,  upon  the 
ground  that  the  charger  could  not  give  a  valid  title. 

The  Lord  Ordinary  refused  the  hilL     The  suspender  petitioned,  and  pleaded, 

That)  hy  accepting  a  resignation  ad  remaneniiam  of  the  lands  of  Knowhead,  Bohert 
Graham  had  brought  them  under  the  fetters  of  the  entail  of  the  harony  of  Bucklivie. 

The  whole  of  that  barony,  including  the  superiority  of  Knowhead,  was  entailed,  and 
the  moment  these  lands  were  resigned  ad  remanentiam,  the  feu-right  was  extinguished ; 
they  became  united  to  the  superiority,  and  formed  with  it  but  one  subject ;  Stair,  b.  ii. 
tit  xi.  s.  1 ;  Ershine,  b.  ii.  tit.  vii.  s.  19 ;  and  of  course  became  subject  to  the  same 
limitations  under  which  that  superiority  was  held. 

It  was  answered.  That  it  was  evident  that  Robert  Graham  had  no  intention  of 
including  the  lands  in  question  under  any  entail,  else  he  would  have  taken  the  disposi- 
tion to  tiie  heirs  of  entail,  and  not  in  favour  of  himself,  and  his  heirs  and  assignees 
whatsoever.  He  took  the  resignation  to  himself  ad  remaneniiam^  merely  because  it  was 
the  easiest  way  of  making  up  his  titles,  and  his  doing  so  could  not  have  the  effect  of 
entailing  these  lands  which  were  not  previously  entailed.  It  is  true  that  the  lands 
were  in  this  way  consolidated  with  the  superiority,  but  it  does  not  foUow  that  they 
were  for  ever  to  remain  so ;  the  right  to  them  being  in  fee-simple,  they  might  be  again 
separated  whenever  the  proprietor  chose.  If  consolidation  had  the  effect  that  the  pro- 
perty never  could  be  separated  from  the  superiority,  then  Bohert  Graham,  by  accepting 
the  resignation,  including  the  lands  under  the  entail  of  Nicol  Graham,  parted  with  his 
power  of  disposal  over  the  property  which  he  had  himself  acquired,  and  made  an  entail 
which  would  have  been  effectual  against  his  own  debts  and  onerous  deeds.  But  this 
cannot  be  pretended  to  have  been  the  case.  He  himself  still  held  the  property  in  fee- 
simpile ;  he  might  have  again  separated  it  from  the  superiority ;  and  he  did  not  put  his 
heirs  under  any  restrictions  in  that  particular,  but  jast  left  the  title  as  he  had  taken  and 
held  it — a  title  in  fee^mple. 

It  is  impossible  that  an  entail  could  be  ever  constituted  effectual  against  creditors 
and  purchasers,  which  is  here  the  question,  as  neither  the  disposition  by  Buchanan  to 
Robert  Graham,  nor  [515]  the  instrument  of  resignation  following  upon  it,  though  upon 
record,  would  have  given  any  intimation  of  such  an  entail  to  a  creditor. 

The  Court,  14th  January  1814,  refused  the  prayer  of  the  petition,  and  adhered  to 
the  Lord  Ordinary's  interlocutor. 

[Of.  Pattison  v.  Dunn's  Trustees,  4  M.  1111.] 
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ITo.  Ul.      RC.  N.S.  ni,  615.     18  Jan.  1814.     1st  Div.— Lord  Hermand. 

Earl  of  Kinnoul,  Pursuer. — Clerk  et  LAmy, 
Patrick  Small  Kmr,  Defender. — Solidtor-General  Maconochie  et  D,  IkmglaL 

Servitude  ["  Uee  and  toorU  "]. — A  reservation  by  the  proprietor  of  a  aalmon-fishing,  in 
the  charters  granted  to  his  vassals,  of  drawing  and  drying  his  fishing-nets  on  Uie 
vassal's  grounds,  conform  to  .use  and  wont,  is  regulated  by  the  prior  acts  of  the 
superior  and  his  predecessors,  and  not  by  the  practice  of  fishers  in  general. 

HomologaHon. — Instance  of  homologation  by  a  superior,  so  as  to  bar  an  after-chtllenge 
at  the  instance  of  his  heir,  of  the  operations  of  the  vassal. 

Heir  of  Entail, — An  heir  of  entail  can  homolgate  as  well  as  any  other  proprietor. 

The  Earl  of  Kinnoul  stands  infeft  in  the  barony,  &c.  of  Einnoul,  with  the  salmon- 
fishings  of  Pitcullen  and  Kinnoul. 

The  salmon-fishings  of  Pitcullen  lie  on  the  east  bank  of  the  river  Tay,  from  the  bum 
of  Eincarochy  to  the  bridge  of  Perth. 

The  Earls  of  Einnoul  were  also  originally  proprietors  of  the  lands  on  the  east  bank 
of  the  Tay,  a  considerable  way  from  the  bridge  upwards.  These  grounds,  however, 
had  been  feued  out,  at  different  times,  and  to  different  persons,  to  be  holden  of  the 
family  of  Kinnoul ;  and  in  all  the  charters  granted  to  the  vassals  of  these  lands  there  is 
this  clause :  "  Eeserving  liberty  to  the  said  Earl  and  his  said  son,  and  his  foresaids^  of 
drawing  and  drying  their  fishing-nets,  at  the  side  of  the  said  water  of  Tay,  upon 
[516]  ^e  ground  of  the  said  lands,  and  fixing  and  placing  the  necessary  trees  for  tiut 
end,  conform  to  use  and  wont" 

Many  of  the  feuars,  and,  among  the  rest^  Mr.  Keir  of  Kinmouth,  had  embanked, 
inclosed,  improved,  and  beautifed,  their  properties  at  a  very  considerable  expenc&  In 
particular,  Mr.  Keir  had  inclosed  his  grounds  with  a  stone  and  lime  wall  down  to  the 
water's  edge,  except  in  one  place,  where  he  had  thrown  back  his  wall  so  as  to  leave  a 
space  between  the  wall  and  the  river. 

These  operations  had  been  completed  many  years  ago,  and  in  the  lifetime  of  £ail 
Bobert,  the  present  Earl's  father,  without  any  opposition  or  remonstrance  of  any  kind. 

In  the  year  1806,  the  present  Earl  brought  an  action  of  declarator  against  all  thoie 
feuars,  concluding,  "  That  it  ought  to  be  found  and  declared,  &c.  that  the  pursuer,  and 
his  heirs  and  successors,  and  their  tenants  and  tacksmen,  have  the  undoubted  right  and 
liberty  of  drawing  and  drying  their  fishing-nets  at  the  side  of  the  said  water  of  Tay, 
upon  the  ground  of  the  respective  lands  and  yards  belonging  to  all  and  each  of  the  mi 
defenders ;  and  of  affixing  and  placing  thereon  the  necessary  trees  for  that  purpose, 
conform  to  use  and  wont."  The  pursuer  then  calls  for  production  of  the  title-deeds  of 
the  feuars ;  and  the  summons  proceeds  :  *'  And  the  said  servitude  being  so  proved, 
found  and  declared,  as  said  is,  the  said  several  defenders,  all  and  each  of  them,  ought 
and  should  be  decerned  and  ordained,  by  decree  aforesaid,  to  demolish  and  take  down 
the  walls,  or  other  buildings,  or  erections,  and  trees,  which  they,  their  predecessors  or 
authors,  have  made  or  planted  upon  their  respective  properties,  immediately  adjacent  to 
the  said  river  Tay,  and  to  leave,  at  the  foot  of  their  said  properties,  so  immediately 
adjacent  to  the  said  river,  sufficient  room  and  space  for  the  pursuer,  or  his  foresaids,  to 
draw  or  dry  their  said  fishing-nets,  at  the  side  of  the  water  of  Tay,  upon  the  ground  of 
their  respective  lands  and  yards,  or  to  affix  and  place  thereon  the  necessary  trees  for 
that  purpose,  conform  to  the  express  reservation  contained  in  their  respective  title-deeds, 
as  before  mentioned  :  And  the  said  several  defenders,  aU  and  each  of  them,  ought  and 
should,  by  decree  aforesaid,  be  decerned  and  ordained  to  desist  and  cease,  for  ever,  from 
erecting  any  such  walls,  or  other  buildings,  or  planting  trees,  to  prejudice  the  servitude 
in  favour  of  the  pursuer,  contained  in  the  reservation  before  recited ;  and  prohibited 
and  discharged  from  troubling  or  interrupting  the  pursuer,  or  his  foresaids,  in  the  peace- 
able possession  and  exercise  of  the  aforesaid  servitude,  so  expressly  reserved  to  him,  as 
before  recited." 

Mr.  Keir  died  before  the  action  came  into  Court,  and  was  succeeded  by  Patrick 
Small  Keir,  Esq.,  who  sisted  himself  as  a  defender  in  the  action. 

[617]  Mr.  Keir  defended  himself  against  the  action  on  two  grounds,  Xti^  That  the 
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reservation  founded  on  was  only  according  to  use  and  wont,  and,  in  point  of  fact,  no 
nets  had  been  drawn  on  that  side  of  the  river  for  a  very  long  period  of  years,  and  thus, 
that  the  pursuer  had  lost  the  privilege  non  utendo,  2d,  That,  at  all  events,  the 
pursuer's  predecessor  had  homologated  these  operations,  and  that  his  heir,  consequently, 
could  not  touch  them. 

The  Lord  Ordinary  ordered  the  defender  to  condescend  specially  on  the  acts  of 
homolc^ation  alleged,  and  a  proof  at  large  was  afterwards  allowed. 

When  the  proof  was  finished,  the  Lord  Ordinary  made  avizandum  with  the  whole 
case  to  the  Lords,  and  the  merits  were  discussed  in  a  hearing  in  presence. 

There  was  no  room  for  dispute  as  to  the  facts,  for  it  appeared  clearly  from  the  proof, 
that  the  east  side  of  the  river  had  not  been  fished  for  a  great  number  of  years,  owing  to 
its  being  obstructed  by  masses  of  stone  and  gravel  brought  down  by  the  floods,  and  that 
nets  could  not  be  cast  from  that  side  without  these  stones  being  removed,  and  the  cUveus 
of  the  river  altered.  It  was  also  proved,  that  where,  at  any  time,  nets  had  been  cast 
from  that  side,  this  had  been  done  from  the  place  which  Mr.  Keir  had  left  out  in  build- 
ing the  wall  on  that  side  of  the  property. 

As  to  the  law  of  the  case,  it  was  argued  by  the  pursuer,  That  at  common  law  he  had 
right  to  draw  his  nets  and  dry  them  on  the  banks  of  the  river,  a  privilege  which  was 
inherent  in  a  right  of  salmon-fishing ;  Ersk.  b.  ii.  tit.  vi.  s.  15  ;  Diet,  Vol.  II.  p.  360. 

But,  in  the  second  place,  the  pursuer  has  expressly  reserved  this  right.  This 
reservation  was  clearly  meant  in  aid  of  the  common  law,  and  the  expression,  conform  to 
use  and  wont,  means  the  practice  of  fishers  in  general,  who  have  the  right  contended 
for,  at  common  law,  and  not  the  particular  practice  of  the  pursuer  and  his  predecessors, 
as  to  the  fishings  in  question. 

Argued  for  the  defender,  1.  It  is  established  by  the  proof,  that,  for  a  very  long 
period  of  years,  the  pursuer  and  his  predecessors  have  never  fished  from  the  grounds  of 
the  defender ;  he  has  thence  lost  the  privilege  non  utendo  ;  for,  though  a  privilege  be 
kept  up  in  title-deeds,  it  is  a  fixed  rule  in  the  law  of  Scotland,  that  it  may  be  lost  with- 
out respect  of  the  cause,  and  though  the  servient  tenement  acquire  nothing  but  the 
exemption ;  Stair,  b.  ii.  tit.  vii.  s.  4 ;  BanJdon,  b.  ii.  tit.  vii.  s.  61 ;  JErsk.  b.  ii.  tit.  ix. 
8.  37. 

2.  It  is  also  established  by  the  proof,  that  the  operations  by  Mr.  Keir  upon  the 
property  in  question  were  finished  sixteen  years  ago,  and  that  they  were  carried  on. 
under  the  eye  of  the  late  Lord  Kinnoul  and  his  factor,  without  any  remonstrance  or 
opposition.  The  pursuer  is  thence  barred,  by  the  homologation  of  [518]  his  prede* 
oessor,  from  now  objecting  to  them ;  Aytoun  against  Melville,  19th  May  1801. 

The  pursuer  answered :  Though  it  is  not  denied  that,  generally  speaking,  rights  of 
the  nature  of  a  servitude  may  be  done  away  by  prescription,  yet  here  there  are  no 
termini  habiles  for  such  a  plea.  The  right  of  a  proprietor  of  fishings  to  draw  and  dry 
his  nets  on  any  particular  part  of  the  banks  of  a  river,  over  which  his  right  of  fishing 
extends,  is  res  merce  facvltatis,  which  may  be  exercised  at  any  time,  and  cannot  be  lost 
by  non-exercise  of  the  right  for  any  length  of  time ;  Ersk,  b.  iii.  tit.  vii.  s.  10  j  b.  ii.  tit. 
ix.  8.  35 ;  b.  iii.  tit.  ix.  s.  37. 

There  is  here  no  homologation.  Acts  of  homologation  were  indeed  alleged,  but 
nothing  of  the  kind  has  been  proved.  It  is  not  pretended  that  any  express  consent  was 
given  by  the  pursuer's  predecessor  to  these  operations.  If  there  was  anything  at  all,  it 
was  a  mere  silence  on  the  part  of  Lord  Kinnoul,  which  is  quite  different  from  homologa- 
tion; Nicol  against  Sir  A.  Hope,  3d  January  1663;  Stair,  Vol.  I.  p.  153;  Kincaid 
against  Stirling,  12th  January  1750 ;  Bankton,  b.  i.  tit.  xi.  s  64 ;  Erak.  b.  iii.  tit.  iii.  s. 
47, — tit.  vii.  s.  29.  There  is  even  no  proof  that  the  late  Earl  saw  these  operations 
going  on ;  and  if  he  was  not  in  the  knowledge  of  them,  it  is  impossible  to  conclude  that 
he  homologated  them. 

But^  independent  of  all  this,  no  act  of  homologation  on  the  part  of  the  late  Earl  can 
bind  the  pursuer.  The  pursuer  is  an  heir  of  entail.  He  does  not  represent  his  father. 
Any  act  of  homologation  of  the  proprietor  of  this  estate,  of  operations  which  would 
affect  the  right  of  the  heir,  would  amount  to  a  gratuitous  alienation  of  part  of  the  estate, 
which,  in  terms  of  the  entail,  could  not  be  supported.  Such  an  act  would  be  very  far 
from  being  an  act  of  ordinary  administration,  and  is  therefore  not  binding  on  the  heir. 

When  the  case  was  advised,  the  Court  were  unanimously  of  opinion  Ist,  That  the 
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proof  establishes  that  there  bad  been  no  fishing  on  Mr.  Keir^s  grounds  for  many  yean, 
and  that|  from  physical  causes,  there  could  not  be  any,  without  touching  the  cUveus  of 
the  river,  which  Lord  Kinnoul  had  no  right  to  do ;  and  that  the  reservation,  so  mach 
founded  on,  could  not  avail  his  Lordship,  as  it  was  only  conform  to  use  and  wont,  which 
could  only  mean  the  practice  of  him  and  his  predecessors. 

2dt  That  there  was  here  sufficient  homologation  on  the  part  of  the  pursuer's  pnd^ 
cessor  to  prevent  the  pursuer  from  now  challenging  the  operations  of  the  feuars,aQd 
that  the  case  of  Aytoun  against  Melville  was  decisive  on  this  point 

3d,  That,  as  to  the  pursuer  being  an  heir  of  entail,  it  was  of  no  onsequence,  one 
way  or  other,  in  the  case  ;  that  servitude  may  be  constituted  over  an  entailed  estate  as 
well  as  over  one  held  in  fee-simple ;  and  thac  it  was  equally  in  the  power  of  an  heb  of 
[619]  entail  to  enlarge  or  restrict  a  servitude  over  the  estite  nonfadendo. 

The  interlocutor  of  Court  was :  "  Sustain  the  defences  proponed  by  Patrick  Small 
Keir,  Esq. ;  assoilzie  him  from  the  conclusions  of  the  declarator,  and  decern :  Find  the 
pursuer  liable  in  expences  of  process,"  &c. 

A  reclaiming  petition  was  refused  without  answers. 


No.  147.        F.C.  N.S.  IIL  532.     1  Feb.  1814     1st  Div.— Lord  Balgray. 

Aeohibald  Swinton,  Esq.,  Writer  tx)  the  Signet,  Judicial  Factor  on  the 

Estate  of  Koxburgh,  Pursuer.— t/".  JS".  Forbes. 

Mart,  Duchess  Dowagbr  of  Roxburgh  and  her  Husband,  Defendera.— 

W.  Home. 

Fiar  and  lifereivter. — A  liferenter  by  constitution  is  not  entitled  to  the  profits  and  rents 
arising  from  stone  and  lime  quarries  within  the  lands  over  which  the  liferent  is  con- 
stituted, no  mention  having  been  made  of  these  in  the  deed  of  liferent^  and  the  esUtes 
being  held  under  a  strict  entail. 

By  the  entail  of  the  estate  of  Koxburgh,  the  heirs  of  entail  have  liberty  "  to  grant 
competent  portions  and  conjunct  fees  by  contracts  of  marriage,  in  favour  of  onie  Jadies 
to  whom  the  said  persons  and  heirs  of  tailzie  shall  happen  to  be  married." 

William,  Duke  of  Roxburgh,  who  succeeded  to  the  estate  and  title  when  far  advanced 
in  life,  executed  a  postnuptial  contract  of  marriage,  by  which  he  disponed  to  his  wife  in 
liferent  the  whole  baronies  of  Sprouston  in  Roxburghshire,  and  Broxmouth  in  East 
Lothian,  together  with  the  whole  parts,  pendicles,  and  pertinents  of  the  several  lands, 
with  the  offices  of  bailiary  of  the  baronies,  advocations,  donations,  and  rights  of  patron- 
age of  the  respective  parishes ;  teinds,  salmon-fishings,  dove-cots,  cuningaries,  and  manor- 
places,  towers,  fortalices,  and  other  appendages  of  all  and  each  of  the  lands  conveyed. 

The  contract  concludes  thus :  "  And  all  which  hmds  and  others  [633]  herein  before 
described,  are  now  let  to  the  tenants  before  named,  at  the  yearly  rent  of  L.7075, 166. 
2fd.  sterling,  conform  to  the  rental  hereto  annexed,  which  is  less  than  one-third  pari 
of  the  whole  rental  of  the  said  entailed  estate,  also  hereto  aiinexed  :  And  to  be  holden 
the  said  lands,  baronies,  fishings,  teinds,  rights  of  patronage,  and  others  before  described, 
by  the  said  Mary,  Duchess  of  Roxburgh,  during  all  the  days  of  her  life,  of  and  under 
the  said  William  Ker,  Duke  of  Roxburgh,  and  his  heirs  and  successors  in  the  sud 
tailzied  lands  and  estate  of  Roxburgh,  in  free  blench,  for  payment  of  one  penny  Scots 
money,  upon  the  ground  of  any  part  of  the  said  lands  and  others,  at  Whitsunday  yearly, 
in  name  of  blench  farm,  if  asked  only ;  and  relieving  the  said  Duke  and  his  foresaids  of 
the  feu-duties,  cess,  minister's  stipends,  communion-elements,  and  other  legal  or  puUic 
burdens,  payable  out  of  the  lands  before  described ;  and  the  said  William  Ker,  Duke  of 
Roxburgh,  hereby  assigns  and  dispones  to  the  said  Mary,  Duchess  of  Roxburgh,  in  life- 
rent, and  in  case  she  shall  survive  him  only,  the  whole  rents,  mails,  duties,  kains,  customs, 
and  casualties  of  the  lands  and  others  before  described,  which  shall  happen  to  be  dne 
and  payable  to  him  at  his  death,  and  for  all  years  and  terms  thereafter,  and  all  arrears 
of  such  rents." 

The  Duchess  was  duly  inf ef t  on  this  contract. 

Upon  the  death  of  the  Duke  the  Duchess  entered  into  possession  of  her  liferent 
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rights;  and  the  rest  of  the  estates  of  Boxhurgh  were  sequestrated  hy  the  Court  of 
Session^  and  a  judicial  factor  appointed. 

At  the  time  of  the  Duke's  death  there  was  a  stone-quarry  on  the  harony  of  Sprous- 
ton,  which  was  in  constant  use,  and  which  produced  a  considerahle  annual  sum.  There 
were  also  two  lime-quarries  on  the  barony  of  Broxmouth,  one  of  which  had  been  let  in 
lease  by  the  Duke,  but  the  other  had  not  been  worked. 

Upon  the  entry  of  the  Duchess  to  her  locality  lands,  her  Grace  continued  to  work 
the  stone-quarry  for  sale ;  she  also  drew  the  rents  of  the  lime-quarries  which  had  been 
let^  and  she  herself  let  the  other  lime-quarry  for  a  considerable  rent^  which  was  also  paid 
to  her  for  several  years. 

At  last  the  judicial-factor  on  the  Roxburgh  estate  having  discovered  this,  intimated 
to  the  agent  of  the  Dachess,  that  he  conceived  she  had  no  right  to  work  any  of  the 
minerals  on  the  locality  lands,  and  he  not  only  insisted  that  her  Grace  should  desist,  but 
that  she  should  hold  count  and  reckoning  with  him  for  the  profits  she  had  drawn  from 
these  sources. 

An  action  of  count  and  reckoning  having  accordingly  been  brought  by  the  judicial 
&ctor  against  the  Duchess,  her  Grace,  in  defence,  at  first  stated,  that  ever  since  her  right 
to  work  the  quarries  in  question  had  been  challenged,  she  had  declined  to  intromit  with 
any  of  the  rents  or  profits  arising  therefrom,  and  [534]  that  the  rents  and  produce  which 
she  may  have  received,  prior  to  the  challenge,  were  bona  fide  percepH  et  consumptt. 

When,  however,  the  case  came  to  be  pleaded,  the  Duchess  took  a  wider  field  of 
defence,  and  maintained  generally  her  right  to  et^oj  the  profits  of  the  whole  minerals  in 
her  locality  lands,  in  terms  of  the  constitution  of  her  liferent 

The  Lord  Oidinary  pronounced  this  interlocutor:  ''In  respect  the  granter  was  a 
limited  fiar,  and  that  the  right  created  is  to  be  considered  as  a  liferent  by  constitution, 
and  that  the  contract  of  marriage  bears  express  reference  to  a  rental  in  which  no  men- 
tion is  made  of  the  ston&^uarry  of  Sprouston,  or  of  the  lime-quarries  of  Broxmouth ; 
finds  that  the  defender  has  no  right  under  her  locality  to  work  these  quarries :  But 
before  answer,  as  to  the  produce  thereof  since  she  wrought  the  same,  appoints  parties' 
procurators  to  be  ready  to  debate  against  next  calling." 

The  Duchess  petitioned,  and  pleaded :  There  cannot  be  the  smallest  doubt  that  the 
late  Duke  of  Roxburgh  meant  to  give  the  liferent  of  the  whole  of  the  baronies  of 
Sprouston  and  Broxmouth  to  his  widow,  and  to  give  her  right  to  draw  the  whole  profits 
and  rents  accruing  from  them.  As  this  was  his  Grace's  intention,  it  was  also  clearly  in 
his  power  to  do  so.  He  was  indeed,  in  one  sense,  a  limited  fiar  of  the  estate ;  but  he 
was  an  unlimited  fiar  to  the  effect  of  being  able  to  give  to  his  widow  a  liferent  locality 
to  the  extent  of  one-third  of  the  estate. 

It  is  very  true  that  this  is  a  liferent  by  constitution,  but  a  liferent  of  this  nature 
depends,  in  its  extent^  just  upon  the  intention  of  the  granter,  and  as  there  is  no  doubt 
of  the  intention  here,  it  will  carry  the  rents  of  all  the  minerals  on  the  lands  which  are 
conveyed  under  the  general  clause  of  parts  and  pertinents ;  Waddell  against  Waddell, 
27th  January  1812.  By  the  constitution  of  her  right,  the  Duchess  is  an  universal  life- 
rentrix  of  the  two  baronies  of  Sprouston  and  Broxmouth,  and  she  is  therefore  entitled 
to  continue  the  possession,  *'  not  exceeding  the  measure  and  method  accustomed  by  the 
fiar ; "  Stair,  b.  ii  tit.  3,  s.  74 ;  and  this  is  all  she  claims. 

In  truth,  where  there  is  no  chance  of  the  subject  being  exhausted,  it  is  natural  justice 
that  the  liferenter  should  have  the  same  enjoyment  as  the  fiar  had ;  Voet.  lib.  viL  tit.  i. 
8.  24 ;  Nov,  de  itsu  frudu,  1.  i.  c.  6. 

It  is  no  doubt  true  that  Erskine,  b.  ii.  tit.  ix.  s.  57,  expresses  himself  of  a  different 
opinion.  But  that  learned  author  does  not  appear  to  contemplate  at  all  the  case  of  an 
universal  disponee  of  entire  baronies,  with  part  and  pertinent  of  every  description ;  and, 
indeed,  one  of  the  cases  which  he  quotes  in  support  of  his  opinion  shews  this.  That 
case  (Lady  Preston,  13th  July  1677,  Qosford  and  Stair)  was  one  where  the  widow  had 
no  conjunct  fee  of  lands,  but  only  an  annual  rent  out  of  the  lands,  and  a  power  [636]  to 
enter  into  possession  for  security  thereof,  but  was  not  infef t.  Such  is  the  ground  of  the 
decision,  and  it  cannot  apply  to  the  present  case,  where  the  nature  of  the  right  is  so  very 
different 

Answered  :  It  is  by  no  means  so  clear  as  the  defender  would  wish  it  to  be  believed 
to  be^  that  the  Duke  of  Boxhurgh  had  any  intention  to  grant  to  his  widow  the  liferent 
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of  the  minerals  in  the  locality  lands.  In  the  deed  by  which  the  Dacheas's  light  is 
constituted,  no  mention  whatever  is  made  of  stone  or  lime-quarries.  The  lands  con- 
veyed are  specially  mentioned  by  name,  and  a  reference  is  made  to  a  rental  where  the 
rent  of  these  quarries  is  not  taken  into  account 

As  little  power  had  the  Duke  of  Roxburgh  to  give  a  liferent  of  the  minerals  to  his 
widow,  as  intention  to  do  so.  An  unlimited  fiar  may  do  with  his  property  what  he 
pleases,  but  it  is  otherwise  with  one  that  is  limited.  The  latter  indeed  may,  in  certain 
cases,  exercise  a  right  himself,  but  he  cannot  delegate  or  convey  that  right  to  another. 
The  widow  of  such  a  person,  invested  with  a  liferent  locality,  can  have  no  broader  a 
right  than  she  would  be  entitled  to  at  common  law  as  a  tercer. 

It  seems  admitted,  that  the  right  of  the  defender  is  simply  a  liferent  by  constitutioii, 
and  it  being  also  acknowledged  that  no  mention  per  expresmim  of  the  minerals  is  made 
in  the  contract  of  marriage,  it  would  be  totally  against  the  nature  of  such  rights  to  aUov 
the  lif erenter  to  draw  any  profit  from  them.  Indeed,  this  would  be  expressly  against  the 
principle  of  liferent  rights  in  general.  Such  a  right  carries  only  the  yearly  fruite  of 
the  subject  liferented,  where  the  enjoyment  of  them  in  no  way  tends  to  the  destruction  of 
the  fee.  This  is  the  case  with  mines  and  minerals  already  opened  and  worked,  and  far 
more  must  it  apply  to  those  which  the  liferenter  takes  it  upon  him  to  work  for  the  first 
time.  Act  1491,  c.  25;  1535,  c.  15;  Qraig^  lib.  ii.  Diog,  viii.  s.  17,  18,  19;  Bank^ 
b.  ii.  tit.  vi.  s.  6 ;  Erskine,  b.  ii.  tit.  vi.  s.  57,  58.  Belchier  against  Moffat,  30th  June 
1779. 

The  Lords  "  adhered." 

[Cf.  Guild*8  Trustees  v.  Guad,  10  M.  912.] 


No.  148.    F.C.  N.S.  III.  536.     2  Feb.  1814.     1st  Div.— Lords  Woodhouselee, 

Balgray,  and  Alloway. 

The  Honourable  Baron  Hepburn,  Petitioner. — Hugh  Lumsden. 

Comtnonty, — Possession  is  the  only  rule  as  to  the  right  of  parties  in  the  division  of  a 
commonty,  and  not  the  priority  of  their  rights  over  the  commonty. 

The  estate  of  Smeaton,  in  East  Lothian,  was  originally  acquired  by  Baron  Hepburn's 
predecessors  from  the  Earls  of  Bothwell,  and  to  the  estate  was  annexed  a  servitude  of 
pasturage  over  the  commonty  of  Linton  to  the  extent  of  four  soufns,  and  a  right  of 
property  to  the  extent  of  four  acres. 

For  a  long  time  after  this  grant,  the  estate  of  Linton  remained  in  the  family  of 
Bothwell ;  but  upon  the  forfeiture  of  Hepburn  Earl  of  Bothwell,  it  was  granted  by 
James  VI.  to  the  Earl  of  Dalkeith. 

The  estate  of  Linton  was  afterwards  acquired  by  the  Earl  of  Aberdeen,  and  it  after- 
wards fell  into  the  hands  of  George  Kennie  of  Fantassie,  Mr.  Brown  of  Netherbyres,  and 
the  family  of  Oilmerton. 

It  appeared  that  Baron  Hepburn  continued  to  enjoy  his  right  of  servitude ;  and  the 
feuars  of  the  village  of  Linton,  the  vassals  of  Mr.  Eennie  and  Mr.  Brown,  had  also 
exercised  their  rights  of  pasturage  over  the  commonty,  but  to  an  extent  far  mom  than 
sufficient  to  exhaust  the  whole  pasturage. 

In  this  situation  Mr.  Kennie  brought  a  process  of  division  of  the  commonty,  and 
Mr.  Alexander  Low  at  Woodend  was  appointed  commissioner  to  take  the  proof,  and 
make  out  a  scheme  of  division. 

Mr.  Low  accordingly  proceeded  to  make  out  a  state  of  allotment  among  the  partitf 
interested^  and  in  doing  so,  he  took  the  possession  alone  as  the  rule  for  ascertaining  the 
rights  of  each. 

When  the  state  was  printed  and  laid  before  the  Lord  Ordinary,  Baron  Hepburn  gave 
in  objections  to  the  principle  upon  which  the  commissioner  had  proceeded,  and 
contended,  that  as  his  right  of  servitude  was  of  a  definite  nature,  and  by  far  the  most 
ancient  burden  on  the  common,  the  commissioner  should  have  begun  with  setting  apart 
a  ^r  equivalent  for  it,  leaving  the  feuars  of  the  village  to  have  recourse  upon  their 
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authors  for  any  short-coming  [B37]  in  consequence  of  the  superiors  having  granted  rights 
oyer  the  common  to  an  unbounded  and  unwarranted  extent. 

The  Lord  Ordinary  (Woodhouselee),  upon  advising  these  objections,  with  answers, 
replies,  and  duplies,  pronounced  this  interlocutor:  '* Finds  that  the  objector,  Baron 
Hepburn,  has  established  a  right  by  his  title-deeds  to  the  precise  amount  of  four  soums 
on  the  commonty  in  question :  Finds,  therefore,  that  there  is  no  room  for  any 
ambiguity  or  construction  with  regard  to  the  rateable  proportion  which  he  is  entitled  to 
draw  in  competition  with  the  other  parties  who  have  a  right  of  common  pasturage  on 
the  same  subjects,  but  whose  proportions  are  nob  like  hii*,  specially  defined  and  ascer- 
tained, but  must  be  adjudged  exclusively  between  them  according  to  their  valued  rents, 
or  the  extent  of  their  use  of  pasturage :  Therefore  alters  the  allotment  and  division,  as 
contained  in  the  report  of  Mr.  Low  ;  and  finds,  that  previous  to  any  division  among  the 
other  heritors  and  feuars,  a  portion  of  the  said  commonty,  equal  to  four  soums,  according 
to  the  meaning  of  that  term  in  the  usage  of  the  country,  shall  be  set  apart  and  divided 
off  from  that  part  of  the  land  as  marked  in  the  plan  No.  12,  13,  and  15,  from  which, 
according  to  Mr.  Low's  report,  the  share  effeiriug  to  the  lands  of  Smeaton  fell  to  be 
allotted ;  and  that  the  same  be  adjudged  to  be  the  exclusive  property  of  the  said  Baron 
Hepburn,  and  his  heirs  in  the  said  lands.  And  finds,  that  after  the  said  allot- 
ment of  four  soums,  the  remainder  of  the  common  shall  be  divided  in  the  proportions 
contained  in  Mr.  Low's  report  among  the  other  heritors  and  feuars,  and  according  to  the 
rules  of  adjustment  therein  adopted;  repels  the  claim  of  Baron  Hepburn  to  an 
additional  share  of  four  acres  of  the  said  common;  and  to  that  effect,  adheres  to 
Mr.  Low's  report,  and  decerns :  Finds  no  expences  due  to  any  of  the  parties." 

Mr.  Eennie  represented  against  this  interlocutor,  and  the  case  having  come  before 
Lord  Balgray,  on  the  removal  of  Lord  Woodhouselee  to  the  Second  Division,  this 
interlocutor  was  pronounced :  "  The  Lord  Ordinary,  having  considered  the  representa- 
tion of  George  Eennie  of  Fantassie,  Esq.,  the  answers  thereto  for  the  Honourable  Baron 
Hepburn,  and  whole  process.  Finds  that  the  clause  in  the  respondent's  titles  to  the  lands 
of  Smeaton,  which  vests  him  '  in  pastura  qtuxtitor  mmmarum  lie  cattle  super  communia 
'  de  Linton,*  confers  upon  him  no  more  than  a  limited  servitude  of  pasturage  over  the 
said  common :  Finds  that  the  possession  proven  to  have  taken  place  by  the  respondent's 
tenants  is  snj£cient  to  preserve  the  said  right :  Finds,  that  by  such  grant,  the  reBpondent 
has  no  preferable  right  over  the  said  common  to  the  exclusion  of  others  who  have  grants  of 
a  similar  kind  and  nature ;  and  that  the  said  right  has  been  fully  explained  by  the 
possession,  which  has  been  only  in  common  with  others  who  have  proved  and  estab- 
liahed  rights  in  the  same :  Finds  that  the  [538]  plea  maintained  by  the  respondent, 
Baron  Hepburn,  is  adverse  to  the  principles  established  in  the  case  of  Tillicoultry, 
decided  December  1773,  and  other  adjudged  cases:  And  in  respect  it  is  not  alleged, 
that  Mr.  Low,  in  his  report,  has  improperly  admitted  any  person  to  a  share  of  this 
common  without  a  legal  title,  or  has  allotted  to  any  proprietor  or  feuars  an  erroneous 
share,  approves  of  the  said  report  in  toto ;  alters  the  interlocutor  reclaimed  against  so 
fax  as  any  preference  is  bestowed  on  the  respondent.  Baron  Hepburn ;  but  quoad  ultra, 
adheres  to  the  same,  and  decerns  :  Supersedes  extract  till  the  first  box-day  in  the  ensuing 
vacation;  and  if  the  respondent  means  to  represent  against  this  interlocutor,  grants 
warrant  for  letters  of  first  and  second  diligence  at  his  instance,  for  recovering  the  title- 
deeds  of  the  several  heritors  and  feuars  claiming  interest  in  the  said  commonty,  to  be 
then  reported,"  &c. 

Baron  Hepburn  represented,  and  this  interlocutor  was  pronounced :  "  In  respect  that 
a  right  of  pasturage  may  be  effectually  constituted  by  the  common  clause  of  part  and 
pertinent,  accompanied  by  uninterrupted  possession  past  the  years  of  prescription ;  and  in 
respect  that  the  rights  and  interests  of  parties  in  a  commonty  are  not  to  be  estimated  by 
the  priority  of  their  rights,  refuses  the  desire  of  the  representation,  and  additional 
lepresentation,  and  adheres  to  the  interlocutor  reclaimed  against ;  and  recommends  to 
the  parties,  if  dissatisfied,  to  apply  to  the  Court." 

A  representation  was  then  given  in  by  certain  of  the  feuars  of  Linton,  in  which  they 
contended,  that  they  were  entitled  to  have  an  equivalent  for  their  servitudes  set  apart, 
before  any  portion  of  the  common  should  be  allotted  to  their  superiors,  who  were  bound 
to  warrant  their  rights. 

On  advising  the  representation,  with  answers.  Lord  AUoway,  to  whom  the  case  was 
remitted,  pronounced  this  interlocutor :  *'  In  respect  of  the  decisions  pronounced  by  the 
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Conrt  in  the  division  of  the  commonty  of  Tillicoultry,  24th  December  1773,  where  the 
yery  point  in  question  was  fully  urged ;  and  also  in  the  division  of  the  commonty  of 
Moffat  referred  to  in  that  case ;  and  in  respect  that  the  present  division  seems  to  hare 
taken  place  upon  the  immemorial  possession  of  the  commonty  by  the  proprietors,  as 
parts  and  pertinents  of  their  estates,  after  the  feus  to  the  representers  had  been  granted; 
and  that  the  principle  of  division  seems  to  allot  to  each  a  fair  and  just  propoitioD 
according  to  the  interest  and  possession  of  each  party  in  the  common,  refuses  the  repre- 
sentation, and  adheres  to  the  interlocutor  complained  of." 

Baron  Hepburn  petitioned,  and  pleaded, 

[639]  There  is  no  dispute  that  the  right  which  the  petitioner  had  over  the  commonty 
of  Linton  was  constituted  long  prior  to  that  of  any  of  the  other  claimants.  The  famfly 
of  Both  well  having  once  granted  that  right,  were  not  entitled  to  grant  others  afterwaids 
which  would  affect  it  or  abridge  the  servitude.  It  is  equally  clear,  that  whateTer  may 
have  been  the  extent  to  which  they  exercised  the  right  of  pasturage  over  the  commoo, 
it  could  never  make  their  right  broader  than  it  was  at  first,  and  could  not  in  any  way 
encroach  on  the  right  of  the  petitioner.  That  right  must  still  be  preserved  to  him ;  and 
upon  any  division  of  the  common  subject,  an  equivalent  for  his  right  must  be  set  aside 
first,  before  any  allotment  to  the  others  is  to  be  made. 

But  the  argument  of  the  other  feuard,  and  which  is  sanctioned  by  the  Lord 
Ordinary,  is,  that  priority  of  rights  has  nothing  to  do  with  the  question  of  rights  in  the 
division  of  a  commonty,  but  that  possession  is  the  only  rule.  This  doctrine  is  contiary 
to  what  is  laid  down  by  our  most  respected  authorities;  vide  Stair,  b.  ii.  tit  s.  14; 
Erskine,  b.  ii  tit.  ix.  s.  15. 

These  authors  both  agree,  that  no  length  of  time  will  constitute  a  prescriptive  right 
of  servitude,  where  the  effect  would  be  to  overburden  the  common. 

But  the  petitioner's  right  being  a  definite  right,  must  be  satisfied  before  those  which 
are  indefinite  and  exercised  beyond  their  due  extent  can  be  ascertained. 

The  Lords  were  satisfied  that  the  Ordinary's  interlocutor  was  right.  It  was  held, 
that  possession  was  the  only  rule  to  be  observed  in  ascertaining  the  rights  of  parties  in 
the  division  of  a  commonty ;  and  that  any  pretended  prior  right  gave  the  proprietor  no 
advantage  beyond  what  had  been  ascertained  by  the  possession. 

The  petition  was  refused  without  answers. 

And  a  reclaiming  petition  was  also  refused  without  answers. 


No.  149.      F.C.  N.S.  III.  540.     2  Feb.  1814.     2nd  Div.— Lord  Robertson. 

Walter  Wbik,  Pursuer. — James  BelL 

Thomas  Falconer,  Trustee  on  the  Sequestrated  Estate  of  Duncan  Hunter, 

Defender.  — Forsyth, 

Arrestment, — Arrestment  may  be  used  on  a  horning,  although  no  charge  has  been  given 
on  the  letters  of  horning. 

Messrs.  Hunter,  Rainey,  and  Morton,  merchants  in  Glasgow,  by  a  promissory-note 
dated  2d  November  1810,  became  bound  to  pay  L.247  to  the  order  of  Walter  Weir 
This  promissory-note  being  afterwards  indorsed  by  Mr.  Weir  to  Andrew  Thomson, 
merchant  in  Glasgow,  was  protested  at  Thomson's  instance  for  non-payment.  On  this 
protest  Thomson  raised  letters  of  horning  against  the  acceptors  of  the  bill,  in  virtae  of 
which,  and  before  any  charge  was  given  on  the  horning,  arrestments  were  used  in  the 
hands  of  certain  persons  who  were  tenants  of  heritable  property  belonging  to  Hnnter, 
Bainey,  and  Morton. 

That  company  was  sequestrated  63  days  after  the  date  of  the  arrestment,  and  Thomas 
Falconer  was  appointed  trustee  on  the  estate  of  Duncan  Hunter,  one  of  the  individual 
partners  of  the  house. 

A  summons  of  forthcoming  was  afterwards  raised  at  the  instance  of  Mr.  Thomson 
against  the  arresters  and  common  debtors ;  but  having  received  payment  of  the  debt 
from  Mr.  Weir,  he  assigned  to  him  the  right  of  action. 

Defences  having  been  lodged  for  Falconer,  the  trustee  on  the  estate  of  Hunter,  the 
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Lord  Ordinary,  on  advising  memorials,  took  the  cause  to  report^  when,  amongst  other 
objections, 

It  was  argited  for  the  trustee,  that  it  was  incompetent  to  arrest  or  poind  the  effects 
of  a  party  under  letters  of  horning,  without,  in  the  first  instance,  giving  him  a  charge  on 
the  letters,  and  waiting  till  he  should  have  been  denounced  rebel,  in  consequence  of  hav- 
ing disobeyed  the  will  of  the  letters ;  Ersk.  b.  iiL  tit.  vi.  s.  3.  In  this  case,  however, 
the  pursuer  of  the  forthcoming  did  not  charge  Duncan  Hunter  in  virtue  of  the  letters  of 
horning ;  of  consequence,  Duncan  Hunter  did  not  disobey  the  letters,  and  could  not  be 
denounced  for  disobedience.  The  rents  of  Hunter's  heritable  property  were  in  this  case 
arrested  merely  upon  the  letters  of  horning,  as  the  warrant  of  arrestment^  without  a 
charge  and  without  denunciation. 

[541]  It  was  answered  for  Weir, 

That  an  arrestment  in  execution  is  more  frequently  used  before  than  after  a  charge 
has  been  given  on  the  letters  of  homing.  A  charge  on  the  horning  may  be  necessary 
before  a  creditor  can  proceed  to  poind ;  but  arrestment  may  be  used  the  moment  after 
the  warrant  has  issued  from  the  signet.  BdV%  Commentaries,  Quarto  Edition,  page 
173. 

The  Court  were  unanimously  of  opinion,  that  arrestment  might  be  used  on  a  horning 
without  a  charge  being  previoudy  given,  and  accordingly  preferred  the  arresting  creditor. 


No.  163.        F.C.  N.S.  m.  553.     8  Feb.  1814.     1st  Div.— Lord  Succoth. 

Countess  Dowager  of  Findlater  and  Seapibld,  Pursuer. — J.  A  Murray, 

Lewis  Alexander,  Earl  op  Seafield,  and  Colonel  F.  W.  Grant,  his  Curator- 

at-Law,  Defenders. — Clerk  et  Mackende. 

Foreign, — ^A  widow,  who  had  been  married  abroad,  and  who,  in  an  antenuptial  contract 
of  marriage,  had  accepted  of  a  certain  provision  in  lieu  of  her  legal  provisions  under 
the  marriage,  is  barred  by  that  contract,  though  drawn  in  a  foreign  form,  from  claim- 
ing a  locality,  terce,  or  aliment,  out  of  her  deceased  husband's  estate,  situated  in  Scot- 
land. 

The  late  Earl  of  Findlater  and  Seafield  was  married  at  Brussels,  in  the  year  1778,  to 
Christina  Teresa  Josepha,  the  daughter  of  Count  Murray.  On  that  occasion  a  contract 
was  entered  into  between  the  parties,  drawn  up  in  a  foreign  form,  in  which,  inter  cUia, 
the  provision  which  Lady  Findlater  was  to  have,  in  case  of  her  being  left  a  widow,  was 
700  louis  d'ors  per  annum ;  in  consideration  of  which,  her  ladyship  renounced  every 
right  she  might  have  over  the  funds  of  her  husband. 

In  the  year  1781,  these  parties,  from  some  unfortunate  differences,  which  destroyed 
their  domestic  comfort,  agreed  to  separate,  and  a  contract  of  separation  was  regularly 
executed,  in  which  the  Earl  agreed  to  allow  his  wife  the  sum  of  L.800  per  annum. 

Lady  Findlater  lived  abroad  till  the  year  1807,  when  she  came  over  to  Britain,  and 
took  up  her  residence  in  Scotland. 

The  Earl  died  in  the  year  1811,  possessed  of  a  large  entailed  estate,  and  of  an  unen- 
tailed estate  to  the  value  of  L.3000  per  annum. 

Lady  Findlater  demanded  an  addition  to  the  provision  settled  upon  her  in  the 
marriage-contract,  which  not  having  been  complied  with,  she  brought  an  action  against 
the  present  Earl  of  Seafield  and  his  tutor-at-law,  in  which  she  claimed,  lat^  a  jointure  by 
way  of  locality  out  of  the  entailed  lands,  to  the  extent  authorized  by  the  entail ;  2d,  the 
terce  of  the  unentailed  lands ;  and,  3(f,  a  supplementary  provision  by  way  of  aliment 

The  defence  to  this  action  was.  That,  by  the  contract  of  marriage,  the  right  of  Lady 
'Elndlater  over  the  estate  of  the  Earl  her  [564]  husband  was  expressly  limited  to  700 
louis  d'ors  per  annum ;  and  all  other  claims  on  her  part  were  renounced ;  consequently 
she  was  neither  entitled  to  locality,  nor  terce,  nor  to  any  other  provision  beyond  that 
sum. 

The  Lord  Ordinary  first  ordered  memorials,  and,  on  advising  these,  his  Lordship 
ordered  the  case  to  be  stated  in  informations  to  the  whole  Court 
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Argument  of  Lady  Eindlater : 

I.  In  arguing  the  question,  whether  the  pursuer  be  entitled  to  a  terce  out  of  her 
husband's  lands,  the  first  thing  to  be  considered  is,  whether  her  claim  can  be  barred  hj 
the  foreign  contract. 

It  is  now  a  matter  of  trite  law,  that  deeds  which  are  effectual  to  convey  heritage,  and 
deeds  which  can  only  convey  moveables,  are  very  different.  A  foreign  contract  maj  be 
effectual  to  carry  moveables,  which  are  understood  to  be  always  with  the  person  of  the 
possessor ;  but  as  to  heritage  situated  in  another  country,  the  lex  ret  situs  is  alone  the 
rule  to  be  followed.  It  is  an  established  principle  of  the  law  of  this  country,  that  landed 
property  can  be  affected  by  no  other  law  than  that  of  the  jurisdiction  to  which  it  is 
subject. 

A  foreign  deed,  wanting  the  requisites  of  the  law  of  Scotland,  would  not  be  effeetoal 
to  transmit  an  estate  situated  in  Scotland ;  and  if  so,  it  seems  to  follow,  that  a  deed 
regarding  an  heritable  right,  not  probative  in  this  country,  cannot  be  pleaded  in  har  of 
a  claim  in  heritage  which  the  law  recognizes.  It  is  to  no  portion  of  her  husband's  move- 
able estate  that  the  pursuer  lays  claim ;  it  is  to  an  heritable  right,  which  cannot  be 
taken  from  her  but  by  a  deed  which  would  be  probative  and  effectual  as  it  regards  hen- 
tage,  which  the  pursuer  is  now  seeking  to  obtain.  This  is  a  claim  which  cannot  be  barred 
by  a  foreign  contract :  Ersk.  b.  iii.  tit.  ii.  s.  40 ;  Crawford  against  Crawford,  14th  Jan- 
uary 1794;  Henderson  against  Crichton,  10th  June  1795;  Robertson  against  Mason, 
9th  December  1795. 

But  if  the  contract  is  to  be  resorted  to,  and  received  as  the  rule  of  estimating  the 
pursuer's  right,  it  is  maintained,  that  there  are  no  clauses  in  it  which  can  bar  the  present 
demand.  The  only  clauses  which  can  be  founded  on  are  those  by  which  it  is  dedaied, 
that  there  shall  be  no  communion  of  gooda^  and  that  by  which  the  lady  renounces  every 
species  of  succession  to  her  future  husband,  which  she  might  hare  by  the  laws  or  cas- 
toms  of  their  domicile. 

But  the  terce  is  neither  a  part  of  the  goods  in  communion,  nor  is  it  a  species  of  snc- 
cession  arising  from  the  laws  of  the  domicile.  It  is  not  a  right  of  succession ;  it  is  rather 
of  the  nature  of  a  servitude  over  the  husband's  estate.  It  is  nothing  to  do  with  the 
laws  of  the  domicile ;  but  it  arises  from  the  husband's  infeftment  in  this  country,  wher- 
ever his  domicile  may  have  been. 

[566]  But  it  may  be  said  that  the  pursuer's  claim  is  excluded  by  the  Act  1681,  c  10. 

This  Act,  however,  was  only  passed  to  prevent  widows  from  claiming  both  their 
legal  and  conventional  provisions,  which  the  pursuer  has  no  desire  to  do.  Besides,  it 
has  been  found  that  the  Act  does  not  apply  to  provisions  granted  by  a  contract  made  in 
a  foreign  country ;  Jankouska  against  Anderson,  29th  November  1791 ;  Loathian 
against  Boss,  20th  January  1797  ;  reversed  in  the  House  of  Lords. 

II.  The  pursuer  has,  at  all  events,  a  good  claim  for  proper  aliment  out  of  her 
husband's  estate.  This  right  is  of  the  nature  of  a  dehitum  naturals,  according  to  the 
rank  and  circumstances  of  the  husband,  and  has  been  again  and  again  sustained; 
Thompson  against  Macculloch,  6th  March  1778;  Lowther  against  Maclean,  15th 
December  1786 ;  and  Young  against  Campbell,  27th  January  1790. 

Argument  of  the  defender : 

I.  There  cannot  be  a  doubt  that  a  wife  can,  by  the  law  of  Scotland,  regulate  her 
provisions  by  an  antenuptial  contract.  The  pursuer  has  done  so  here,  and  there  is  an 
end  of  her  claim. 

But  it  is  said,  that  the  contract  of  marriage  in  this  case  cannot  be  effectual  to 
exclude  the  pursuer's  right  of  terce,  because  terce  is  an  heritable  right,  and  heritable 
rights  can  only  be  affected  by  deeds  executed  agreeably  to  the  solemnities  of  the  law  uf 
Scotland,  and  the  pursuer  has  quoted  authorities  to  prove  it.  But  these  authorities 
don't  apply.  The  doctrine  regarding  the  necessity  of  strict  Scots  law  formality  relates 
only  to  the  actual  feudal  transmission  of  heritable  rights,  not  to  deeds  of  contract 
binding  parties  in  regard  to  these  rights.  Even  then,  if  these  authorities  were 
applicable  to  the  present  question,  still  the  pursuer  would  be  personally  bound,  by  a 
solemn  and  valid  deed,  to  renounce  that  very  right  which  she  is  now  claiming. 

But  was  there  any  doubt  as  to  this,  the  contract  itself  most  clearly  and  anxioosly 
excludes  any  such  claims  as  are  now  made. 

As  to  the  terce,  indeed,  that  is  legally  excluded  by  the  statute  1681 ;  that  Act  is 
general,  and  applies  as  much  to  contracts  made  abroad  as  to  those  made  at  home. 
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The  case  of  Jankouska  does  not  apply,  for  it  was  plainly  the  intention  of  the 
husband  not  to  withhold  the  terce.  Besides,  the  deed  which  he  made  was  an  ordinary 
settlement,  which  might  be  repudiated.  But  a  marriage-contract  stands  in  a  very 
different  situation.  In  the  one  case,  a  wife  is  not  bound  to  take  benefit  under  it ;  in 
(he  other  case  she  must. 

The  case  of  Louthian  was  of  the  same  nature. 

II.  It  is  said,  that  in  some  cases  where  the  legal  provisions  were  not  sufficient  for 
the  maintenance  of  the  widow,  the  Court  had  granted  her  a  suitable  aliment  out  of  her 
husband's  estate.  These  cases  don't  apply,  for  the  wife  had  not  limited  her  provisions 
by  [556]  her  own  express  act  and  deed.  Where  this  has  happened,  the  rule  is,  and  it 
is  of  universal  application,  pacta  sunt  servanda. 

On  advising  the  case,  Lord  Hermand  thought  the  pursuer  could  not  lose  her  right  of 
terce  by  the  foreign  contract,  and  that  the  contract  excluded  nothing  but  what  was  in 
the  view  of  the  parties  at  the  time. 

Lords  President,  Balmuto,  Succoth,  and  Balgray,  were  of  a  different  opinion. 
They  thought  that  the  contract  was  sufficiently  explicit  so  as  to  exclude  the  terce  and 
legal  provisions,  and  it  mattered  not  that  that  contract  was  drawn  in  a  foreign  form. 
It  was  drawn  according  to  the  lex  loci.  There  was  no  case  on  record  where  aliment  had 
been  given  by  the  Court,  where  there  was  an  antenuptial  contract.  Such  a  deed 
settled  irrevocably  the  rights  of  parties,  and  it  were  dangerous  for  the  Court  to  go 
against  it. 

On  these  grounds,  the  Lords  assoilzied  the  defenders  from  the  claim  of  locality, 
terce,  and  aliment. 

[Cf.  Stewart  v.  StetoaH,  10  M.  476.] 
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EoBEKT  Paul,  Pursuer. — Cockbum  et  Baird, 

Matthew  Eeid,  Defender. — Mackenzie. 

Prescription. — A  right  of  action  for  the  recovery  of  heritable  property,  if  not  insisted 
in  within  forty  years,  is  lost  by  the  negative  prescription. 

On  the  9th  November  1719,  John  Wallace,  merchant  in  Glasgow,  granted  to  John 
Beid,  maltman  there,  a  bond  in  wadset  for  2000  merks  Scots,  over  certain  subjects 
near  Glasgow,  payable  at  the  Whitsunday  following,  with  interest,  and  400  merks 
penalty  in  case  of  failure. 

On  the  17th  November  same  year,  Wallace  granted  to  Reid  a  se- [657] -cond  bond 
for  1600  merks,  also  payable  at  Whitsunday,  with  interest  to  the  terms  of  payment, 
and  300  merks  penalty. 

Upon  the  22d  February  1721,  Beid  obtained  decree  of  adjudication  of  the  lands 
over  which  he  was  secured,  for  payment  of  the  sums  contained  in  the  bonds,  and  the 
abbreviate  was  duly  recorded.  This  decree  of  adjudication  passed  in  absence,  and  no 
infeftment  was  taken  upon  it. 

On  the  12th  December  1733,  Eeid  obtained  decree  of  declarator  of  expiry  of  the 
legal  in  absence  against  the  representatives  of  Wallace. 

After  this  decree,  John  Eeid  and  his  successors  continued  to  possess  the  property, 
without  challenge  from  any  person  pretending  to  the  character  of  heir  of  the  original 
debtor,  down  to  the  year  1810. 

In  1803,  Matthew  Reid  had  obtained  a  charter  of  adjudication  and  confirmation 
from  the  Crown,  on  which  he  was  infeft. 

In  January  1810,  Paul  the  pursuer  acquired  a  right  by  service  to  an  unexecuted 
pi^uratory  of  resignation,  in  one  of  the  ancient  titles  to  these  subjects,  by  means  of 
which  he  obtained  a  Crown  charter,  and  was  duly  infeft.  Upon  this  title,  as  heritable 
proprietor  of  the  wadset  subjects,  he  raised  an  action  of  reduction  of  the  decree  of 
adjudication,  and  decree  of  declarator  of  expiry  of  the  legal,  which  had  been  obtained 
by  John  Reid  in  1733. 

In  defence,  it  was,  inter  aHa^  pleaded  for  the  defender,  That  the  pursuer  was 
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debarred  from  challenging  this  decree  of  declarator  of  the  expiry  of  the  legal  by  tiM 
negative  prescription. 

The  Lord  Ordinary  pronounced  this  interlocutor:  *' Finds  that  the  pursiiexB  are 
debarred  by  the  negative  prescription  from  challenging  the  decree  of  declarator  of  expiTj 
of  the  legal,  which  was  obtained  so  long  ago  as  12th  December  1733 ;  and,  therefore, 
sustains  the  defences,  assoilzies  the  defender  from  the  hail  conclusions  of  the  action, 
and  decerns." 

The  pursuer  reclaimed  to  the  Court,  and  pleaded : 

The  negative  prescription  applies  only  against  debts  and  obligations,  and  can  have 
no  effect  against  real  rights  of  property,  unless  the  party  pleading  it  can,  at  the  same 
time,  instruct  that  he  himself  has  acquired  a  real  right  by  the  positive  prescription. 

This  appears  from  the  statutes  1469,  c.  29,  and  1474,  c.  55,  relative  to  the  negatiTe 
prescription. 

From  these  statutes,  it  is  clear  that  the  negative  prescription  relates  exclusively  to 
those  cases  where  there  is  a  Jus  dehiii  et  crediti^  where  there  is  an  obligation  which  may 
be  made  a  ground  of  demand  against  the  pereon  standing  in  the  situation  of  debtor  or 
obligant.  It  is  not  a  mode  of  acquiring  property,  but  merely  of  extinguishing  an 
obligation  or  burden ;  Francis  Paton  against  [668]  John  Drysdale,  Edgcar^  20th  July 
1725;  from  which  case  it  appears  that  nothing  short  of  a  title  by  infeftment,  clothed 
with  forty  years  possession,  can  found  an  adjudger  in  the  plea  of  the  negative 
prescription  against  the  right  of  the  original  proprietor.  In  order  to  entitle  him  to  soeh 
a  plea,  he  must  have  acquired  a  right  to  the  property  by  the  positive  prescription; 
Bar^,  b.  ii.  tit.  xii.  par.  41 ;  Ersk.  b.  iii.  tit.  vii.  par.  viii. 

If  the  opposite  doctrine  were  held,  the  only  person  who  had  a  right  of  property  in 
the  subject  might  be  excluded  from  it  by  the  negative  prescription  pleaded  against  him 
by  a  party  who  might  not  obtain  such  title  of  property  perhaps  for  39  years  to  ran. 
The  real  owner  might  be  excluded  by  the  negative  prescription,  while  there  was  yet  no 
right  acquired  by  the  positive.  Thus  there  might  be  an  heritable  property  without  an 
owner ;  and  the  only  party  possessing,  or  entitled  to  possess,  would  be  a  mere  eneum- 
brancer,  although  an  encumbrancer  can  possess  only  in  right  of  the  heritable  proprietor. 

It  is  said  that  the  right  in  question  is  not  a  right  of  property,  but  merely  a  right  of 
using  a  reduction,  which  must  fall  if  not  followed  furth  within  the  40  years ;  but  this 
is  an  erroneous  view  of  the  case.  It  is  not  as  reverser  under  the  adjudication  that  the 
petitioner  insists  in  the  present  action,  but  as  being  heritable  proprietor  of  the  landi; 
and  his  object  is  to  have  it  declared  that  the  debt  originally  due  by  his  ancestors  to  the 
ancestors  of  the  defender  is  paid  off  and  extinguished.  He  is  therefore  merely 
endeavouring  to  extinguish  an  obligation  which  was  once  due  by  himself  and  hu 
predecessors,  and  his  right  to  do  so  cannot  be  cut  off  by  the  negative  prescription; 
JSrskine,  b.  iii.  tit.  vii.  par.  11. 

It  was  answered.  The  plea  urged  by  the  respondent  in  this  case  is,  that  the  right  of 
the  petitioner  to  bring  an  action  of  reduction  of  the  decree  of  declarator  of  the  expiry  in 
the  [year]  1733,  is  extinguished  by  the  negative  prescription.  This  plea  does  not  depend 
in  the  least  upon  the  application  of  the  negative  prescription  to  any  right  of  property ;  the 
right  of  heritable  property  which  was  once  in  John  Wallace  is  not  pleaded  to  be  ex* 
tinguished  by  prescription  of  any  kind ;  but  it  is  pleaded  that  this  right  was  validly 
transferred  to  the  respondent  by  the  adjudication,  decree  of  the  expiry  of  the  legal, 
charter  of  adjudication,  and  infeftment  thereon,  obtained  by  the  ancestors  of  the 
respondent,  or  by  the  respondent  himself ;  and  of  the  validity  of  that  plea  there  cannot 
be  the  smsdlest  doubt,  as  unquestionably  these  proceedings  are  in  themselves  sufficient 
to  vest  the  feudal  property  of  the  lands  in  question  in  the  respondent 

But  then  the  petitioner  says,  that  he  on  his  part  has  a  right  of  action  to  reduce  the 
decree  of  the  expiry  of  the  legal ;  and  in  that  way  to  cut  down  the  title  of  the  respon- 
dent.    It  is  against  this  plea  that  the  negative  prescription  is  opposed. 

The  petitioner  argues,  that  the  statutes  1469  and  1474  confine  the  negative  prescrip- 
tion to  obligations  or  personal  rights ;  but  [669]  there  can  be  no  doubt  they  apply  to  idl 
moveable  rights ;  Erskine,  b.  iii.  tit.  7,  par.  8 ;  and  the  statute  1617  extends  it  to  rights 
and  actions  regarding  heritage,  in  cases  where  that  prescription  could  be  availing.  The 
words  of  this  statute  are  far  less  susceptible  of  a  limited  interpretation  than  those  of  the 
statutes  1469  and  1474,  which  have  received  an  ample  interpretation,  and  are  held  to 
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apply  not  to  personal  rights  only,  but  to  all  moveable  rights.  The  statute  1617  is  in 
troth  incapable  of  receiving  an  interpretation  limiting  it  to  personal  rights;  for  the 
rights  eomtituted  hy^  and  actions  competent  upon,  heritable  bonds  and  reversions^  the  first 
class  specified  in  the  statute,  are  not  personal,  but  real ;  and  the  words,  and  others 
whatsoever,  are  of  the  most  extensive  nature,  and  clearly  apply  to  all  actions  whatever 
regarding  heritage. 

The  only  rights  which  may  be  said  it  appears  that  the  statute  did  not  mean  to 
subject  to  the  negative  prescription,  are  feudal  rights  of  property  by  infeftment,  for 
which  there  is  an  obvious  reason;  for  it  could  have  answered  no  purpose  to  have 
allowed  the  operation  of  the  negative  prescription  against  these  rights  in  any  case  which 
was  not  already  provided  for  by  the  positive.  For  the  party  pleading  the  negative 
prescription  against  them  must  either  have  had  a  title  in  itself  valid,  in  which  case 
there  was  no  need  of  prescription  at  all,  or  he  must  have  had  a  title  by  the  positive 
prescription,  in  which  case  there  was  no  need  of  the  negative ;  or  he  must  have  had  no 
title,  in  which  case  it  could  not  have  availed  him  to  plead  the  negative  prescription, 
since  he  still  could  not  have  held  the  lands  for  want  of  a  title  in  himself.  There  was 
therefore  no  room  for  the  application  of  the  negative  prescription  to  infeftments  of 
property  in  heritage ;  and  accordingly,  it  does  not  appear  that  the  words  of  the  statute 
did  mean  to  apply  that  prescription  to  them.  But  it  extends  to  all  other  heritable 
rights,  and  particularly  to  all  heritable  actions. 

Such,  accordingly,  is  the  opinion  of  Stair,  b.  ii.  tit.  xii.  par.  15,  supported  by  the 
case  Younger  against  Johnstons,  November  28,  1665;  and  Bankton's  opinion  is  the 
same,  b.  ii.  tit.  xii.  par.  16. 

The  application  of  the  negative  prescription  to  real  heritable  fights  of  all  descrip- 
tions, with  the  exception  of  rights  of  feudal  property,  is  accordingly  notorious,  and  has 
been  enforced  in  a  variety  of  decided  cases;  18th  March  1707,  Murray  against  Irvine, 
Morison's  Dictionary,  page  10,721 ;  and  Grdiiam  against  Douglas,  Morison*s  Synopsis,  p. 
1167 ;  Clark  against  the  Earl  of  Hume,  KUkerran,  voce  Adjudication. 

The  Court,  after  hearing  parties  in  their  own  presence,  refused  the  petition,  and 
adhered  to  the  Lord  Ordinary's  interlocutor. 

[Cf.  Macdonell  v.  Duke  of  Gordon,  6  S.  615,  616 ;  Uarl  of  Dundonald  v.  Dykes,  14  S. 
742,  743 ;  Cubbison  v.  Hyslop,  10  S.  119 ;  Bams  v.  Earned  Trustees,  19  D.  633.J 
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William  Ballantyne,  Writer  to  the  Signet,  Common  Agent  in  Ranking  of  the 

Creditors  of  Orangefield,  Pursuer. — Bla/^hwdL 

Janet  Dunlop,  Defender. — Fullerton. 

Bankrupt, — ^A  bond  of  provision,  granted  by  a  father  to  the  mother  of  his  illegitimate 
children,  for  their  behoof,  sustained  in  competition  with  onerous  creditors,  the  father 
not  having  become  bankrupt  at  the  time  when  the  bond  was  executed. 

Mr.  Dalrymple  of  Orangefield,  with  the  view  of  providing  for  certain  illegitimate 
children  which  he  had  by  Janet  Dunlop,  executed,  in  the  year  1789,  a  bond  of  pro- 
vision of  a  free  liferent  annuity  of  L.15,  15s.  in  case  she  should  survive  him,  together 
with  L.3  yearly  to  provide  her  in  a  house.  In  the  event  of  predeceasing  her  children 
before  they  should  be  able  to  provide  for  themselves,  Mr.  Dalrymple  declared,  that  the 
annuity  should  be  payable  to  the  three  chUdren,  till  the  youngest  of  them  arrived  at  the 
age  of  15  years  complete.  He  farther  obliged  himself,  in  the  event  of  his  death,  to  pay 
to  each  of  the  children  a  certain  sum  for  putting  them  to  trade  or  business.  Finally, 
Mr.  Dalrymple  dispensed  with  the  delivery  of  the  bond,  and  declared  it  valid  wherever 
it  should  be  found  after  his  death. 

Previous  to  the  date  of  this  bond,  Mr.  Dalrymple  had  been  in  embarrassed  circum- 
stances, and,  in  1791,  he  executed  a  trust-right  and  disposition,  whereby  he  disponed  to 
certain  persons  his  estates,  real  and  personal,  for  behoof  of  his  creditors.  These  trastees 
afterwards  sold  the  lands  of  Orangefield  for  L.  18,000. 
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Mr.  Dairy mple  died  in  1795,  and  at  his  death  the  bond  was  found  in  the  posaefiBion 
of  Janet  Dunlop.  Sometime  after,  she  [570]  brought  an  action  for  payment  of  the 
annuity  contained  in  the  bond ;  and  during  the  dependence  of  this  action,  the  trustees, 
finding  the  funds  inadequate  to  meet  Mr.  Dalrymple's  debts,  raised  a  multiplepoinding, 
in  which  they  called  his  creditors,  and  afterwards  instituted  a  process  of  ranking  and 
sale.  In  these  processes,  appearance  was  made  for  Janet  Dunlop  and  her  childieB, 
whose  claims  were  sustained  by  the  Lord  Ordinary  to  the  full  extent. 

The  common  agent  for  the  ranking  of  Mr.  Dalrymple's  creditors  reclaimed,  and 
argtied, 

That  the  claimants  cannot  compete  with  the  onerous  creditors  of  the  common 
debtor,  because  the  bond  is  reducible  under  the  Act  1621. 

There  are  three  things  required  by  that  statute  to  the  reduction  of  a  deed  under  it 
let,  That  the  grantee  be  a  conjunct  and  confident  person.  2e?,  That  the  granter  be 
insolvent  at  the  time  of  making  the  deed.  Sd,  That  it  be  granted  without  value,  and 
without  a  necessary  cause. 

The  claimants,  by  their  intimate  connection  with  the  bankrupt^  are  clearly  within 
the  range  of  conjunct  and  confident  persons.  The  existence  of  this  first  requisite  gives 
birth  to  a  legal  presumption  against  the  deed,  in  regard  to  the  other  two.  In  the 
absence  of  all  evidence  to  the  contrary,  it  must  be  presumed  that  Mr.  Dalrymple  was 
insolvent  at  the  date  of  the  deed,  because  his  estate  was  soon  after  avowedly  bankrapt 
The  bond  in  question  was  only  intended  to  secure  the  claimants  in  their  provision  after 
Mr.  Dalrymple's  death :  But  long  before  that  event  arrived,  he  and  his  estate  woe 
totally  bankrupt.  In  short,  the  contracting  of  debts,  to  a  larger  amount  than  his  estate 
could  pay,  was  a  virtual  revocation  of  the  bond,  which  could  only  take  effect  after  tlte 
granter's  death. 

Some  of  the  provisions  are  plainly  gratuitous  on  the  face  of  the  deed ;  but  in  a 
question  with  creditors,  no  claim  whatever  can  be  maintained  on  this  bond,  since  a 
father  has  no  power,  after  contracting  debts,  to  provide  for  his  children  in  any  shape,  to 
the  prejudice  of  his  creditors. 

Afuwered : — 

As  the  trust-deed  by  Mr.  Dalrymple,  for  behoof  of  his  creditors,  was  not  granted  till 
1791,  and  the  bond  in  question  was  executed  in  1789,  Mr.  Dalrymple  could  not  be 
accounted  insolvent  at  its  date.  Now,  a  deed  executed  by  a  solvent  person  is  perfeetlj 
good,  whether  gratuitous  or  not,  even  in  a  question  with  onerous  creditors ;  Ersk.  b.  ii. 
tit.  i.  s.  32.  It  is  indeed  alleged,  that,  in  cases  of  this  kind,  it  is  not  the  date,  bat  the 
period  of  delivery,  which  must  determine  the  effect  of  the  gratuitous  deed  in  questions 
with  onerous  creditors.  This  principle  is  not  disputed,  but  the  deed  having  been  found 
in  possession  of  the  claimant,  delivery  must  be  presumed  to  have  taken  place  at  Uie 
time  of  its  date. 

[671]  The  common  agent  has  attempted  to  establish,  that  provisions  in  contnets  of 
marriage,  and  bonds  of  provision,  cannot  be  available  to  the  grantees  in  questions  with 
onerous  creditors.  No  conclusion,  however,  regarding  the  pecuniary  rights  of  natnial 
children,  can  be  drawn  from  the  principles  which  regulate  the  claims  of  lawful  issne. 
Legitimate  children  are  completely  associated  in  common  interest  with  the  father. 
They  are  entitled  to  divide  the  benefit,  and  bound  to  share  the  responsibility  of  the 
association,  and,  by  representing  the  father  after  his  death,  they  become,  in  fact^  debton 
to  third  parties,  and  are  only  creditors  against  such  part  of  the  effects  as  may  remain 
after  those  debts  have  been  extinguished. 

On  the  other  band,  the  claim  which  natural  children  hold  for  aliment^  during  the 
lifetime  of  the  father,  remains  a  good  claim  after  his  death  against  his  representatives; 
and  if  he  has  corroborated,  during  his  lifetime,  his  obligation  to  support  them  by  a 
specific  bond  of  provision,  such  bond,  though  only  taking  effect  after  his  death,  is  jost 
as  available  as  any  other  deed  granted  in  fulfilment  of  an  onerous  obligation. 

Lord  Justice-Clerk  said.  That  if  evidence  of  Mr.  Dalrymple's  insolvency  had  been 
produced,  he  would  have  doubted  of  the  interlocutor,  but  it  was  not  clearly  made  out 
that  he  was  insolvent.  A  trust-deed  is  not  sufficient  to  constitute  insolvency.  With 
regard  to  the  nature  of  the  provisions  themselves,  though  he  doubted  the  validity  of 
the  L.20  and  L.10  granted  to  the  children,  to  establish  them  in  business,  the  bond  of 
annuity  at  least  must  be  accounted  onerous. 

A  majority  of  the  Court  were  of  opinion,  that  Mr.  Dalrymple  had  been  solvent  at 
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the  time  when  the  deed  was  executed,  and  that  the  proviBions,  though  not  so  completely 
onerous  as  that  he  could  have  been  compelled  to  execute  them,  yet  were  extremely 
reasonable ;  and,  having  been  granted  before  his  insolvency,  thereby  became  onerous, 
and  were  entitled  to  compete  with  the  other  creditors. 

The  Court  (17th  February  1814)  adhered. 


No.  158.     F.C.  N.S.  III.  672.     18  Feb.  1814.     1st  Div.— Lord  Balgray. 

The  Marquis  of  Queensberry,  Pursuer. — T.  K  Miller. 

Sir  J.  Montgomery  and  Others,  Executors  of  the  late  Duke  of 
Queensberry,  Defenders. — Irvine  et  Cockbv/m, 

Heir  and  executor — Terms  legal  and  conventional — Tailzie, — It  is  lawful  for  an  heir  of 
entail  to  stipulate  for  forehand  rent  in  com  farms,  so  as  to  deprive  the  heir  of  any 
right  competent  to  him,  in  preference  to  executors,  if  the  legal  and  conventional  terms 
had  been  the  same ;  the  heir  of  entail  continuing  the  same  management  of  the  estate 
as  introduced  by  the  entailer,  and  followed  for  a  long  course  of  years. 

By  the  leases  on  the  estates  of  Craigs,  Tinwald,  Mousewald,  and  others,  to  which  the 
Marquis  of  Queensberry  succeeded,  as  heir  of  entail,  on  the  death  of  the  late  Duke,  the 
terms  of  entry  are,  and  have  been  for  more  than  a  century,  at  Whitsunday  as  to  the 
houses  and  grass,  and  after  the  separation  of  the  crop  as  to  the  arable  land ;  and  the 
first  year's  rent  is  payable,  one  half  at  Martinmas  immediately  succeeding  the  term  of 
entry,  and  the  other  half  at  the  term  of  Whitsunday  thereafter. 

The  late  Duke  of  Queensberry  died  in  the  month  of  December  1810,  and  the 
Marquis,  his  successor,  brought  an  action  against  the  Duke's  executors,  subsuming,  that, 
in  consequence  of  the  above  arrangement  in  regard  to  the  terms  of  entry  and  payment 
of  the  rent,  the  pursuer  has  right  to  the  whole  rent  due  for  crop  1811 ;  and  that  he,  as 
heir  of  entail,  was  entitled  to  the  half  of  said  rent^  which  was  due  and  payable  at 
Martinmas  1810 ;  yet,  notwithstanding  that,  the  defenders,  the  Duke's  executors,  had 
improperly  and  unjustly  uplifted  the  same.  The  conclusion  of  the  action  was  for 
repetition. 

The  defence  urged  by  the  executors  was.  That  the  term's  rent  now  claimed  was  due 
and  exigible  at  the  Duke's  death,  and  hence  it  was  to  be  considered  as  actually  in  bonis 
of  the  deceased,  and  must  belong  to  his  executors.  In  regard  to  the  grass  farms,  it  was 
separately  urged,  on  the  authority  of  the  decisions  in  the  cases  of  Sir  William  Johnstone 
against  the  Marquis  of  Annandale,  [573]  February  1727,  and  TumbuU  against  Kerr,  2d 
July  1760,  that  the  executors  must  be  entitled  to  the  whole  year's  rent  from  Whitsunday 
1810  to  Whitsunday  1811. 

The  Lord  Ordinary  pronounced  this  interlocutor:  "Having  heard  parties'  pro- 
curators on  the  grounds  of  the  libel  and  defences,  finds,  that  the  legal,  and  not  the  con- 
ventional terms  of  payment  of  the  rents,  should  regulate  the  rights  of  parties :  Finds 
the  rents  in  question  are  to  be  held  as  applicable  to  crop  and  year  1811  :  Finds  the 
pursuer  entitled  to  uplift  and  receive  the  same ;  and  decerns  against  the  defenders, 
conform  to  the  conclusions  of  the  libel ;  finds  expences  due,"  &c. 

On  advising  a  representation,  with  answers,  this  interlocutor  was  pronounced  :  "  The 
Lord  Ordinary  recals  the  interlocutor,  in  so  far  as  regards  those  farms  let  by  the  late 
Duke  of  Queensberry,  which  are  to  be  considered  as  grass  farms,  to  which  the  findings 
in  said  interlocutor  were  never  meant  to  apply ;  but,  with  regard  to  such  farms  as  are  to 
be  considered  as  corn  farms,  finds,  that  whatever  may  be  the  case  where  an  estate  is 
held  in  fee-simple,  it  was  not  in  the  power  of  the  late  Duke  of  Queensberry,  an  heir  of 
entail,  even  though  such  may  have  been  the  practice  of  the  prior  heir,  to  stipulate 
forehand  rents,  or  rente  payable  before  the  legal  terms  of  payment  in  the  leases  which 
he  granted,  so  as  to  deprive  the  pursuer,  the  heir  who  succeeded  to  him,  of  any  part  of 
the  rents  which  he  would  have  been  entitled  to  draw  from  the  tenants,  if  the  conven- 
tional had  been  the  same  with  the  legal  terms  of  payment ;  and,  with  this  variation, 
refosea  the  desire  of  the  representation,  and  adheres  to  the  interlocutor  complained  of ; 
and|  before  further  answer,  ordains  the  pursuer  to  give  in  a  condescendence,  specifying 
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the  fanns  which  he  alleges  to  he  corn  fanr>9,  and  aa  to  which  his  claim  for  a  repetition 
of  rente  ia  sustained  hy  this  interlocutor." 

The  executors  petitioned,  and  pleaded, — 

There  are  two  views  to  be  taken  of  this  question  :  1.  Wbat  are  the  ordinary  rales 
of  law  regarding  the  relative  rights  of  heir  and  executor,  in  estates  held  in  fee-simple  1 
and,  2.  Whether  there  is  any  thing  in  the  entail  under  which  these  lands  are  beld  which 
should  reverse  or  change  in  any  way  the  ordinary  rules  of  law  t 

1.  There  is  no  doubt,  that,  with  regard  to  such  of  the  farms  as  are  corn  farms,  it  ie 
a  forehand  rent ;  and  if  it  is  the  rule  that  the  legal,  and  not  the  conventional  teinu  of 
payment,  are  to  regulate  the  rights  of  heir  and  executor,  the  heir  would  have  a  good 
ground  for  what  he  now  claims.     But  this  is  not  a  rule  of  universal  application. 

A  proprietor  who  postpones  the  terms  of  payment,  is  presumed  to  do  so  to  favour 
the  tenants,  not  to  benefit  his  heir,  at  the  ex-  [574]  -pence  of  his  executors ;  and,  there- 
forQ,  the  heir  cannot  derive  any  advantage  from  it.  But  when  the  rent  is  made  payable 
before  the  legal  term,  the  respective  rights  of  heir  and  executor  cease  to  be  r^ulated  by 
the  general  rule.  The  rule,  therefore,  is,  that  whenever  rents  are  due  and  exigible  at 
the  death  of  the  landlord,  they  go  to  the  executors,  and  this  limits  the  rule  thai  the 
legal,  and  not  the  conventional  terms,  regulate  the  rights  of  heir  and  executors ;  Muiraj 
Kinnynmond  against  Cathcart  and  Rocheid,  6th  November  1739,  Kilk.  p.  563  ;  and 
this  is  a  rule  that  has  been  sanctioned  by  the  opinion  of  the  first  counsel  at  the  bar. 

2.  It  is  admitted  that  an  heir  of  entail  is  not  entitled  to  alter  the  terms  of  payment 
of  rent,  and  to  substitute  others,  so  as  to  give  the  executors  a  privilege  over  ihe  heir. 
But  nothing  of  the  kind  is  done  here.  The  leases,  as  they  now  are,  are  in  every  respect 
the  same  as  they  were  a  century  ago,  and  as  the  late  Duke  succeeded  to  the  estate  under 
the  same  terms,  were  these  now  to  be  changed,  he  would  lose  half  a  year's  rent  Thus 
Charles,  Duke  of  Queensberry,  the  entailer,  died  in  October  1778.  The  rent  payable  at 
Whitsunday  was,  in  the  case  of  the  com  farms,  the  rent  for  the  second  half  year  of  crop 
1778,  the  legal  term  of  which  was  of  course  Martinmas  1778  ;  but  as  it  was  both  due 
and  exigible  before  the  entailer  died,  it  belonged  to  his  executors,  and  was  actually 
drawn  by  them.  It  is  then  obvious,  that  if  another  rule  is  to  be  adopted,  the  late  Duke 
would  be  deprived  of  half  a  year's  rent,  to  which,  from  the  time  he  was  in  possession  of 
the  estate,  he  ought  naturally  to  have  had  right. 

There  is  nothing  in  the  entail  which  should  bar  the  right  of  the  executors.  The 
rule  as  to  foremail  rent  is  regulated  by  the  will  of  the  entailer ;  and  it  is  clear,  that  if 
the  heir  goes  against  the  established  rule  of  management  of  the  entailer,  he  goes  in 
direct  opposition  to  his  will. 

The  Court  were  of  opinion,  on  the  general  rule,  as  laid  down  by  the  Lord  Ordinary 
in  his  interlocutor,  that  the  interlocutor  was  right  as  to  the  com  farms,  and  refused  tl^ 
petition  without  answers ;  but  remitted  to  the  Lord  Ordinary  to  ascertain  which  of  the 
farms  fall  under  the  description  of  grass  farms. 

The  executors  gave  in  a  reclaiming  petition,  in  which  they  recapitulated  their  former 
arguments,  contending,  that  the  question  was  to  be  settled  by  the  maxim,  that  rent  due 
and  exigible  at  the  time  of  the  predecessor's  death  belongs  to  the  executors,  and  that  the 
entail  here  made  no  ditference,  as  it  was  but  the  continuation  of  a  practice  begun  by  Duke 
Charles,  the  entailer,  and  which  the  succeeding  heir  was  not  bound  to  alter. 

It  was  answered  :•. — It  cannot  be  disputed,  in  point  of  fact,  that  the  rents  of  the  con 
farms  in  the  Tinwald  estate  are  foremail  rents.  The  tenant's  entry  to  the  houses  and 
grass  is  at  Whitsunday,  and  to  the  arable  land  at  Martinmas,  and  the  first  payment  is 
at  [575]  the  Martinmeis  immediately  after  the  entry.  In  this  way,  a  half  year's  rent  is 
payable  before  the  crop  is  even  put  into  the  ground.  Thus,  the  payment  at  Martinmas 
1810  was  in  fact  the  first  half  year's  rent  for  crop  1811.  But  the  Duke  of  Queensberry 
died  before  the  seed  of  crop  1811  was  sown,  and  hence  his  representatives  can  never  be 
entitled  to  the  value  of  a  crop  which  grew  upon  the  lands  after  the  Duke's  death. 

But  it  is  said,  that,  according  to  any  other  view  than  that  contended  for  by  the 
executors,  the  Duke  would  lose  half  a  year's  rent.  The  answer  to  this  is,  that  it  can't 
be  helped ;  Duke  Charles  held  the  estate  in  fee-simple,  and  he  was  entitled  to  foremail 
his  rents  if  he  chose ;  and  a  succeeding  heir  of  entail  is  not  obliged  to  indemnify  the 
executors  of  his  predecessor  for  what  they  suffer  by  a  remote  ancestor.  It  is  admitted, 
that  Duke  Charles  had  right  to  foremail  bis  repts ;  but  after  he  made  the  entail,  his  heir 
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of  entail  had  no  power  to  do  so.  This  would  be  against  the  principles  of  entails  in 
general,  and  it  is  a  thing  which  receiyes  no  sanction  from  any  clause  in  the  entail  itself. 
The  common  rale  in  entails  must  therefore  apply  here,  which  is,  that  the  interest  of  an 
heir  of  entail  in  posfession  dies  with  him,  and  his  representatives  have  no  right  to  the 
crop  reaped  after  his  death ;  Campbell  against  Campbell,  11th  July  1745,  KUk.  p.  567. 

On  advising  the  petition,  with  answers,  a  great  majority  of  the  Court  thought  the 
interlocutor  wrong.  It  was  observed,  that  it  was  a  fixed  principle  in  the  division  of 
rents  between  heir  and  executors,  that  where  rents  are  due  and  exigible  at  the  death  of 
the  predecessor,  they  go  to  executors.  This  was  clearly  the  rule  as  to  estates  held  in 
fee-simple ;  and  the  only  question  is,  was  there  any  alteration  in  the  general  rule  made 
by  the  estate  being  held  under  an  entail  ?  There  was  no  such  effect  created  by  the 
entail.  The  payments  had  been  as  they  are  now  from  time  immemorial,  and  had  been 
first  introduced  by  the  entailer  himself,  and  in  following  that  same  mode,  an  heir  of 
entail  was  just  accomplishing  the  will  of  the  entailer. 

On  these  grounds,  the  Lords  (15th  December  1813),  "having  resumed  consideration 
of  this  petition,  and  advised  the  same,  with  answers  thereto,  they  alter  the  interlocutor 
reclaimed  against,  and  assoilzie  the  petitioners  from  the  conclusions  of  the  libel,  and 
decern." 

On  advising  a  reclaiming  petition  for  the  Marquis  of  Queensberry,  with  answers,  the 
Lords  "  adhered." 

[Cf .  Lard  Hemes  v.  MaxwdVs  Curator,  1 1  M.  398.] 
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John  Dunlop,  Trustee  on  the  Sequestrated  Estate  of  Peter  Jamikson, 

Pursuer. — T,  8.  More. 

Egbert  Scott  and  Company  and  Alexander  Farquhar,  Defenders. — 

Moncreiff. 

Stoppage  in  transitu. — ^Though  goods  may  have  arrived  at  the  place  to  which  they  were 
directed,  they  are  still  liable  to  be  stopped  as  in  transitu  for  payment  of  the  price,  if 
there  is  a  farther  delivery  in  contemplation. 

William  Bowie,  a  travelling  merchant,  ordered  from  Robert  Scott  and  Company,  of 
Glasgow,  certain  goods,  which  they  put  into  a  chest,  and  sent  to  Aicken  and  Son, 
carriers  between  Glasgow  and  Edinburgh.  The  clerk  of  thess  carriers  granted  a  receipt 
for  them  in  the  following  terms:  '*  let  June  1812. — Received  from  Robert  Scott  and 
Company  a  chest,  directed  to  William  Bowie,  Edinburgh,  which  we  promise  to  deliver 
in  good  order,  and  which  was  directed  to  lie  till  called  for.     Signed,  for  Aitken  and 

Son,  J.  LiNDBAT." 

The  chest  was,  on  its  arrival  at  Edinburgh,  delivered  into  the  warehouse  belonging 
to  the  agent  for  the  carriers,  and  was  arrested  in  his  hands  at  the  instance  of  Peter 
Jamieson,  upon  a  depending  action  at  his  instance  against  Bowie. 

Scott  and  Company,  as  soon  as  they  heard  of  this  arrestment,  applied  to  the  SherifiT, 
praying  that  Aitken  and  Son  might  be  ordained  to  deliver  up  the  goods  in  question  to 
them,  as  the  price  had  not  been  paid.  Jamieson  had  become  bankrupt;  and  this 
petition  was  answered  by  the  trustee  upon  his  estate.  The  Sheriff  pronounced  this 
interlocutor :  *'  Repels  the  objection  to  the  pursuer's  claim  for  redelivery  of  the  goods  in 
question,  as  in  transitu^  and  decerns  and  ordains  the  defenders,  Aitken  and  Son,  to 
deliver  the  said  goods  to  the  pursuer  accordingly." 

The  case  came  into  Court  by  advocation,  and  the  Lord  Ordinary  repelled  the 
reasons  of  advocation,  and  remitted  the  cause  simpliciter  to  the  Sheriff.  To  this  inter- 
locutor his  Lordship  af-  [677]  -terwards  adhered ;  and  it  was  brought  under  review  of 
the  Court  in  a  petition  for  the  defender,  in  which  he  pleaded, 

In  order  to  afford  room  for  stoppage  in  transitu,  the  goods  to  be  stopped  must  still 
be  in  progress  towards  the  point  of  their  ultimate  destination ;  if  they  have  arrived  at 
that  place,  their  transittis  is  at  an  end,  and  there  is  no  longer  room  for  stoppaga 

Jn  order  to  bar  the  ri^ht  of  stoppage,  it  is  not  necessary  .that  the  goods  should  have 
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reached  the  ultimate  point  to  which  the  yendee  intends  to  send  them ;  it  is  enough  that 
they  have  reached  that  point  which,  aa  between  him  and  the  Tender,  was  meant  to  be 
the  ultimate  point  of  delivery;  Dixon  against  Baldwin,  Eagt^  194;  Bosi^B  Treatise od 
the  Law  of  Venders  and  Purchasers,  p.  199. 

When,  then,  shall  the  goods  be  held  to  have  reached  their  ultimate  point  of  delivery! 
If  the  vendee  had  any  warehouse  of  his  own,  it  is  plain  the  goods  must  be  held  as  ddivezcd 
when  they  are  put  into  that  warehouse ;  but  when  he  has  no  warehouse  of  his  owd,  and 
desires  them  to  be  placed  in  that  of  another  for  his  behoof,  the  tranntus  must  be  held 
to  be  at  an  end,  when  the  goods  have  reached  that  warehouse,  as  there  is  no  place  of 
ulterior  delivery  in  view ;  Sdwyn^  3d  edit  Vol.  IL  p.  1120 ;  Scott  against  Pettit^  3  Boa 
and  Pvl,  469  and  471.  Here  Bowie  had  no  warehouse  in  Edinburgh;  the  chest  was 
directed  to  lie,  till  called  for,  in  the  carriers'  quarters,  and  when  it  was  put  into  the 
hands  of  their  agent,  the  tratmttu  was  at  an  end ;  there  was  no  other  place  of  deliveiy 
in  view  as  between  vender  and  vendee. 

This  is  a  different  case  from  that  of  goods  given  to  a  carrier  to  be  delivered  by  him 
at  a  place  different  from  his  own  warehouse.  In  that  case  the  goods,  though  in  his 
warehouse,  may  be  stopped  as  still  in  transitu^  as  they  have  not  reached  their  ultimate 
point  of  destination;  and  it  is  to  this  case  that  the  authorities  mentioned  by  the 
pursuers  apply;  Whitdker^  p.  191,  185  ;  BeU^  4 to,  p.  52;  they  have  no  relation  to  the 
present,  where  the  goods  have  reached  their  ultimate  point  of  destination. 

It  was  answered  : — 

The  question  is,  Whether  these  goods  are  to  be  held  as  having  been  actuallj 
delivered  to  Bowie,  or  as  having  been  still  in  transitu  to  be  delivered  1  Both  by  the 
terms  of  the  carriers'  receipt,  and  still  more  clearly,  according  to  the  substance  of  the 
thing,  the  ultimate  destination,  as  between  the  vender  and  the  vendee,  was  not  deUveiy 
to  the  carrier,  or  in  the  carriers'  quarters,  but  actually  delivery  by  the  carrieis,  and  from 
the  carriers'  quarters,  to  Bowie  himself.  How  can  it  be  held  that  the  goods  were 
actually  delivered,  and  the  transittis  at  an  end,  while  the  goods  remained  in  the  poseee- 
sion  of  the  carrier,  by  whom  they  were  to  be  passed  from  the  vender  to  the  vendee  t 

The  petitioner  confounds  the  present  case  with  the  case  of  the  purchaser  directing 
the  actual  delivery  of  the  goods  bought^  to  be  made  not  at  his  own  residence,  but  to 
another  party  for  his  [578]  behoof,  in  a  different  place ;  where  he  specifies  that  which 
he  fixes  to  be  the  real  delivery,  and  where  such  delivery  has  been  actually  given. 

Wherever  the  price  of  goods  has  not  been  paid,  actual  delivery  is  necessary  to  har 
the  right  of  the  vender  to  stop  in  transitu  {Bell,  2d  edit.  b.  ii.  part  ii.  c.  L  p.  46) ;  and 
where  goods  are  in  the  hands  of  a  middle  man,  they  are  to  be  considered  as  in  transitu ; 
Bothlingk  against  Inglis,  3  East  Rep.  395  ;  Bell^  b.  ii.  c.  ii.  p.  48.  From  which  it  also 
appears,  that  even  delivery  to  an  agent,  for  the  purpose  of  forwarding  the  goods  from 
the  vender  to  the  vendee,  does  not  put  an  end  to  the  transittis. 

Even  where  goods  are  lying  in  a  public  warehouse,  waiting  the  orders  of  the  vendee, 
they  cannot  be  arrested  so  as  to  bar  the  right  of  stoppage  in  transitu ;  8th  July  1807, 
Trompousky  and  Company  against  Nash. 

The  respondent  does  not  dispute  the  principle  laid  down  in  the  English  cases;  but 
it  appears  to  him  that  the  petitioner  misapplies  these  principles,  by  assuming  that,  in 
point  of  fact,  the  goods  in  question  had  arrived  at  their  ultimate  destination,  when  they 
reached  the  carriers'  quarters;  though  he  had  never  fulfilled  his  promise  to  deliver 
them  to  the  purchaser  Bowie. 

It  is  very  true,  that  Edinburgh  was  the  destination  of  these  goods,  and  so  it  would 
have  been  in  any  other  case  of  goods  sent  by  the  same  carrier.  But  surely  it  does  not 
follow  that  the  goods  had  reached  their  destination  in  the  sense  of  law,  while  they  were 
still  in  the  hands  of  a  carrier,  who  had  no  more  to  do  with  them,  and  no  more  power  to 
act  for  the  vendee,  than  merely  to  deliver  them  in  the  particular  mode  pointed  out  by 
his  receipt. 

The  principle  which  distinguishes  this  case  from  those  so  much  founded  upon  is 
simply,  that  whenever  the  goods  are  put  into  the  hands  of  a  third  party,  and  a  more 
complete  assumption  of  possession  is  in  contemplation  by  the  consignee,  the  delivery 
will  not  operate  as  a  determination  of  the  transitus.  Here,  it  cannot  be  denied,  that  a 
more  complete  assumption  of  possession  was  in  contemplation  by  Bowie,  according  to 
the  express  terms  of  the  receipt  by  the  carriers,  as  well  as  from  the  express  meaning 
and  substance  of  the  thing. 
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This  case  is  radically  different  from  the  case  of  Dixon  against  Baldwin,  where  the 
goods  were  delivered  to  the  person  appointed  to  receive  delivery  by  the  vendee,  and  no 
more  complete  assumption  of  possession  was  in  contemplation. 

The  Court  unanimously  adhered  to  the  interlocutors  reclaimed  against.^ 


No.  162.  F.C.  N.S.  III.  581.    4  March  1314.    1st  Div.  (BUl-Chamber.)— Lord  Reston. 

William  Fullarton  of  Skeldon,  Pursuer. — FvMerton, 

William  Craufurd  and  Others,  Defenders. — Fergvsmi. 

Tack. — At  the  expiration  of  a  lease,  to^ which  the  entry  was  at  Whitsunday,  the  tenant 
is  entitled  to  an  awaygoing  crop. 

The  pursuer  was  proprietor  of  the  lands  of  Dalvenan,  which  he  purchased  in  1798 
from  the  late  Sir  John  Whiteford.  A  lease  of  these  lands  had  been  granted  by  Sir 
John's  father,  dated  17th  April  1755,  to  William  Maccrotchart,  to  endure  for  the  space 
of  58  years  from  and  after  Whitsunday  1756 ;  at  which  term  Maccrotchart  entered  into 
possession.  He  assigned  the  lease  to  his  son-in-law,  James  Fairlie,  who  sold  it  to  the 
deceased  William  Craufurd  in  Dalvenan,  who  again  subset  it  to  sundry  sub-tenants. 

This  tack  expired  at  Whitsunday  1814,  and  the  pursuer  warned  the  heir  of  the 
principal  tacksman  and  his  trustees,  together  with  the  sub-tenants,  to  remove  at  that 
term.  These  persons  claimed  a  right  to  a  waygoing  crop,  and  threatened  to  plough  and 
prepare  the  ground  for  that  purpose.  The  pursuer  brought  an  action  of  removing 
against  them  before  the  Sheriff  of  Ayr;  his  substitute  pronounced  this  interlocutor: 
"4th  January  1814,  In  regard  the  parties  differ  most  materially  in  their  averments, 
before  answer,  allows  the  defender  to  prove  that 'Maccrotchart  did  not  get  a  crop  the 
first  year  of  his  entry  to  the  lands  of  Dalvenan ;  allows  the  pursuer  a  conjunct 
probation,"  <&c. 

The  pursuer  obtained  leave  to  advocate;  and  the  Lord  Ordinary  upon  the  bills 
ordered  the  case  to  be  stated  to  the  Court  in  memorials. 

In  the  memorial  for  the  pursuer  it  was  contended.  That  the  proof  allowed  by  the 
Shen'ff  was  irrelevant,  &ks  the  terms  of  the  lease  must  be  conclusive  between  the  parties ; 
And  it  gives  possession  of  the  farm  to  the  original  tenant,  his  heirs,  and  assignees,  for 
the  space  of  58  years  from  the  term  of  Whitsunday  1756,  at  [5J32]  which  term  it 
cannot  be  disputed  his  entry  took  place.  The  defenders  admit,  that  the  lease  expires 
at  Whitsunday  1814;  but  they  contend,  that  they  are  entitled  to  a  waygoing  crop,  or, 
in  fact^  to  keep  possession,  for  another  term,  of  what  they  chose  to  plough,  upon  the 
ground  that  the  original  tenant  was  subjected  to  a  similar  claim ;  and,  therefore,  did 
not  get  possession  of  the  arable  land  till  the  separation  of  the  crop  from  the  ground 
in  the  year  1756.  Now,  all  question  upon  this  head  is  removed  by  the  express 
stipulation  of  the  parties.  The  entry  of  the  tenant  is  declared  to  be  at  Whitsun- 
day 1756,  and  the  period  of  possession  is  limited  to  58  years.  Even  although 
the  possession  of  the  tenant,  during  the  first  year,  really  had  been  imperfect,  he,  by  the 
terms  of  the  lease,  accepted  of  it  as  sufficient ;  and  that  acceptance  must  necessarily 
bind  him,  or  those  coming  in  his  rights  from  founding  upon  that  circumstance  any  claim 
to  an  extension  of  the  lease,  as  a  compensation  for  such  imperfect  possession ;  Macewan 
against  Paterson,  19th  November  1803 ;  March  2,  1803,  Scott  against  Brodie. 

For  the  defenders  it  was  pleaded.  That,  by  the  universal  custom  of  the  country,  the 
tenant,  where  there  was  a  Whitsunday  entry,  was  entitled  to  a  waygoing  crop.     The 

^  It  was  averred  in  this  case,  that  before  Scott  had  applied  to  the  Sheriff  for  re- 
delivery of  the  goods,  Bowie  had  called  for  them  at  the  carriers'  quarters,  and  their 
agent  had  refused  delivery  on  account  of  Jamieson's  arrestment.  Upon  seeing  a  con- 
descendence and  answers,  it  turned  out  that  this  averment  was  unfounded.  Had  it 
been  true,  it  would  have  altered  the  opinion  of  several  of  the  Judges,  who  would  have 
held  that  the  trcmsitus  was  at  an  end,  by  the  demand  for  delivery,  and  refusal  on 
account  of  the  arrestment,  according  to  the  judgment  in  the  English  case,  Ellis  against 
Hnntk  Tena  Bep.  464. 
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incoming  tenant  could  not  get  possession  of  the  lands  till  after  the  term  of  Whitsonday; 
and  if  they  were  not  laboured  and  sown  by  the  outgoing  tenant,  no  crop  at  all  ooold  be 
reaped.  And  as,  in  this  case,  the  tenant  preceding  the  original  tenant  in  the  lease  had 
drawn  an  outgoing  crop,  the  defenders  would  in  fact  be  paying  for  one  more  crop  thaa 
what  they  had  reapei^  unless  they  were  also  allowed  an  outgoing  one;  and  that  the 
general  custom  of  the  country  could  not  be  overruled  by  the  decision  in  the  case  of 
Scott  against  Brodie,  which  was  universally  held  to  have  been  ill  decided. 

The  Court  were  unanimous  in  opinion,  that  the  defenders  were  entitled  to  an  oat- 
going  crop ;  and  remitted  to  the  Ordinary  to  refuse  the  bill. 


No.  164.      F.C.  N.S.  III.  583.     8  March  18U.     2nd  Div.— Lord  Craigie. 

Assignees  of  Mr.  Buchan  Sydserff,  Pursuers. — Baird. 

Thomas  Todd,  Defender. — J.  A.  Murray. 

Tiick, — In  a  lease  which  excludes  assignees  and  subtenants,  but  which  contains  no 
clause  with  regard  to  residence,  the  tenant  may  be  removed  if  he  leave  Scotland,  ind 
commit  the  management  of  the  farm  to  a  steward  or  &ctor,  for  behoof  of  his 
creditors. 

By  tack,  dated  in  March  1800,  the  trustees  of  Mr.  Buchan  Sydserff  let  the  &nn  of 
Ruchlaw  Mains  for  19  years  to  Thomas  Todd ;  and  in  1803,  they  let  to  him  for  17  yean 
the  farm  of  Crook,  in  the  neighbourhood.  Joseph  Todd,  the  tenant's  father  became  hii 
<»utioner  for  payment  of  the  renii,  and  performance  of  the  obligations  stipulated  in  tiie 
tack. 

In  both  leases,  assignees  and  subtenants,  whether  legal  or  voluntary,  were  expressly 
secluded ;  but  there  was  no  clause  with  regard  to  residence,  or  forfeiture  in  the  event  d 
bankruptcy. 

In  the  year  1806,  the  tenant  took  in  subtack  another  farm  in  [681]  the  vicinity, 
called  Luggate,  the  property  of  Mr.  Hay  of  Drummelzier,  to  which  he  removed  from  the 
farm  of  Euchlaw  Mains  in  summer  1807. 

In  the  course  of  the  year  1810,  the  tenant  having  become  embarrassed  in  his  cireuDr 
stances,  surrendered  his  effects  to  certain  creditors,  as  trustees  for  behoof  of  the  whok 
By  a  trust-disposition,  dated  January  1811,  he  conveyed  to  them  ''all  and  sundry  tacks 
of  lands  and  farms,  and  other  heritages,  with  his  whole  rights  and  interests  therein,  so 
far  as  the  same  can  be  conveyed  and  assigned  by  him,  or  in  so  far  as  the  consent  and 
approbation  of  the  proprietors  may  or  can  be  obtained  to  such  conveyances  and  assigna- 
tions.'' 

Ab  Mr.  Sydserff's  trustees  refused  their  consent  to  an  assignation  in  favour  of  the 
creditors,  and  as  the  residence  of  the  tenant's  family  on  the  farms  would  have  diminished 
the  profit^,  a  steward  or  factor  was  appointed,  who  should  account  to  the  trustees  of  the 
creditors  for  the  profits,  after  paying  rent  and  expences  of  management.  This  anange- 
ment  having  been  completed,  the  tenant,  who  had  already  retired  to  the  Sanctuary  of 
Holyroodhouse,  in  consequence  of  diligence  raised  at  the  instance  of  certain  crediton^ 
was  permitted  to  withdraw  to  England. 

In  these  circumstances,  Mr.  Sydserff's  trustees  raised  an  action  of  removing  against 
the  tenant,  on  the  ground  tbat^  by  conveying  the  estate  to  his  creditors,  he  had 
virtually  contravened  the  provisions  of  the  lease,  by  which  assignees  and  subtenants 
were  secluded. 

The  Lord  Ordinary  having  decerned  and  declared  in  the  removing,  it  was  Arguei^  in 
a  reclaiming  petition  for  the  tenant, 

That  a  clause  secluding  assignees  and  subtenants  does  not  prevent  the  lessee  from 
authorising  a  factor,  overseer,  or  trustee,  to  manage  the  farm,  and  draw  the  profits  for 
behoof  of  the  tenant  and  hi«  creditors;  Laird  against  Grindlay,  Diet.  Vol.  IV.  vocb  Tack. 
Earl  of  Galloway  against  Machutcheon,  mentioned  in  a  note  to  the  case  of  Wateon 
against  Douglas,  Fac,  ColL  December  13,  1811.  A  tenant  may,  beyond  all  doubt,  law- 
fully execute  a  nomination  of  tutors  and  curators  to  his  children,  and  commit  the  care 
of  his  farm  to  trustees  till  they  attain  majority.     But  if  the  care  and  .profits  of  a  fann 
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may  be  vested  in  trustees  or  managers  for  one  lawful  purpose,  and  in  order  to  create  a 
fand  for  the  education  and  maintenance  of  a  family,  recourse  may  certainly  be  had  to 
the  same  measure  for  the  lawful  purpose  of  paying  debts,  especially  those  chat  have 
been  incurred  in  the  improvement  of  the  farm. 

As  to  the  effect  of  the  tenant's  absence  from  Scotland,  he  has  not  removed  from  any 
necessity  of  absconding.  He  is  under  no  permanent  engagement  in  England,  so  that  he 
may  return  and  take  actual  possession  of  his  own  farms  at  the  end  of  each  year  if 
[585]  he  chooses.  Now,  it  may  be  asked,  in  what  respect  the  interest  of  the  landlord 
is  affected  by  the  tenant's  temporary  abode  in  England.  As  neither  of  the  leases  in  the 
present  case  ties  down  the  tenant  to  personal  residence,  it  is  clear  he  is  not  bound  to 
dwell  upon  either  of  the  pursuer's  farms.  Mr.  SydserfiTs  trustees  did  not  attempt  to 
tarn  out  the  tenant  when  he  removed  his  family  to  the  farm  of  Luggate ;  and  if  the 
tenant  was  entitled  to  remove  to  the  farm  of  Luggate,  he  mighty  on  the  same  principle, 
have  removed  to  any  other  quarter  of  the  kingdom. 

In  the  cases  referred  to  by  Mr.  SydserfiTs  trustees,  the  tenant  had  either  actually 
assigned  his  lease  contrary  to  the  express  condition  under  which  he  held  it,  or  had  left 
Britain  altogether,  and  withdrawn  beyond  seas  with  no  intention  of  returning  to  this 
country. 

Mr.  Sydserff's  trustees  rested  their  plea  on  the  analogy  of  the  question  with  that  of 
the  cases  Lord  Dalhousie  against  Wilson,  Ist  December  1802 ;  Munro  against  Miller, 
11th  December  1811 ;  and  more  particularly  Watson  against  Douglas,  13th  December 
1811. 

On  advising  the  case, 

Zord  Glenlee  said, — This  is  one  of  the  strongest  cases  against  the  tenant  that  has  yet 
come  nnder  consideration  of  the  Court.  Where  a  factory  is  given  by  a  tenant  merely 
as  a  cover  to  evade  a  clause  in  a  lease  excluding  assignees  and  subtenants,  such  appoint* 
ment  cannot  be  sanctioned  by  the  Court,  although  the  farm  may  be  actually  held  for 
the  tenant :  But  the  present  case  is  yet  more  unfavourable,  as  the  farms  of  Buchlaw  and 
Crook  are  not  laboured  for  behoof  of  the  tenant,  but  by  a  factor  who  was  nominated  by 
the  trustees  of  the  creditors,  and  who  accounts  to  them  for  the  profits.  Nor  does  it  alter 
the  real  merits  of  the  question,  that  the  management  of  the  farm  will  return  to  the 
tenant,  since  this  reversionary  right  is  indefinite,  and  perhaps  may  not  take  place  during 
the  currency  of  the  lease. 

Lord  Robertson. — I  entertain  considerable  jealousy  of  a  landlord  attempting  to  avail 
himself  of  such  a  clause  as  that  which  occurs  in  the  present  tack,  in  order  to  deprive  the 
tenant  or  his  creditors  of  the  benefit  which  they  might  ultimately  derive  from  the  sub- 
ject let  There  is  no  clause  with  regard  to  residence  in  the  lease,  and,  therefore,  if  the 
tenant  is  absent  in  England,  some  person  may  be  entrusted  with  the  management,  ip 
the  same  manner  as  if  he  were  residing  in  some  other  quarter  of  Scotland ;  or,  what  is 
still  stronger,  in  the  same  manner  as  a  trustee  might  be  appointed  in  the  event  of  bank- 
ruptcy. In  the  cases  to  which  the  pursuers  have  referred  as  deciding  the  point  at  issued 
the  tenant  had  left  the  country  animo  remanendi.  In  that  of  Watson  against  Douglas 
this  Court  was  equally  divided  in  opinion,  and  only  decerned  in  [586]  the  removing,  in 
consequence  of  a  consultation  with  the  Judges  of  the  First  Division. 

Lord  JiuHee-Clerk. — ^In  the  tack  from  Mr.  Sydserff  and  his  trustees  to  the  tenant  of 
Buchlaw  Mains  and  Crook,  there  is  an  express  clause  secluding  assignees  and  subtenants. 
In  spite  of  this  clause,  a  trust4eed  has  been  executed  by  the  tenant  for  behoof  of  Ids 
creditors,  and  a  steward  or  factor  has  been  appointed,  who  manages  the  farm  on  their 
account.  This  overseer  must  be  regarded  as  completely  the  creature  of  the  creditors ; 
but  that  the  farm  should  be  placed  under  such  management^  was  neither  authorized  lior 
intended  by  the  original  contract,  by  which  every  person  placed  in  such  situation  was 
evidently  meant  to  be  excluded.  In  this  respect  the  present  case  is  even  more  unfavour^ 
able  than  that  of  Watson  against  Douglas,  in  which  it  appeared  that  the  tenant,  though 
absent,  still  retained  some  controul  over  the  proceedings  of  the  factor. 

Lord  Bannatyne  thought  that  it  was  difficult  to  distinguish  the  present  case  from 
those  that  had  been  formerly  pronounced  in  similar  questions. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 
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Ko.  166.        F.C.  N.S.  IIL  588.     10  March  1814.     Ist  Div.— Loid  OiUies, 

Sir  W.  F.  Elliot  of  Stobs,  Bart  v.  Gborgb  Pott. 
[Beversed,  I.  Sh.  App.  16,  4  S.B.B*  (H.L.)  1,  where  a  full  report  u  gi^ren.] 


No.  167.    F.C.  N.S.  IIL  592.     10  March  1814.     2nd  Div.— Lord  Bobertaon. 

Alexander  Pearson,  Pursuer. — J.  A.  Murray. 

WnjJAM  BusHBT  and  John  Thorburn,  Defenders. — T.  H.  Miller. 

Agent — Compensation. — A  charge  by  the  agent  of  a  purchaser  of  an  estate,  for  the 
expence  of  making  up  titles  to  it,  and  which  the  seller  had  agreed  to  defray,  cannot 
be  compensated  by  any  claims  competent  to  the  seller  against  the  puichaaer. 

In  1810  Mr.  Bushby  sold  his  lands  of  Auchengibbert  to  Baron  Norton,  and,  by 
minutes  of  sale,  the  Baron  became  bound  to  pay  interest  of  the  principal  sum  agreed  on 
as  the  price  of  the  lands,  from  and  after  the  term  of  Whitsunday  .1810,  until  the  [593] 
principal  sum  shoald  be  discharged.  Mr.  Bushby,  on  the  other  hand,  agreed  to  defray 
the  expence  of  making  up  the  titles,  and  for  this  purpose  employed  Mr.  Pearson,  tin 
agent  of  Baron  Norton. 

After  the  principal  sum  had  been  paid  in  July,  some  dispute  arose  between  Kr. 
Bushby  and  Baron  Norton,  as  to  interest  from  Whitsunday  till  that  period,  and,  before 
they  had  come  to  any  arrangment,  Mr.  Pearson,  agent  for  Baron  Norton,  raised  an 
action  against  Mr.  Bushby  and  his  agent,  for  payment  of  the  fees  for  preparing  the  dis- 
position to  the  lands  purchased  by  his  employer  from  Mr.  Bushby. 

The  Lord  Ordinary  repelled  the  defences  for  Mr.  Bushby  and  his  agenti  who 
reclaimed  to  the  Court,  and  argued. 

That,  as  there  was  a  claim  of  interest  against  Baron  Norton,  the  Baron  could  not 
prosecute  the  present  action,  as  he  would  be  met  by  a  plea  of  compensation ;  but  Mr. 
Pearson's  only  claim  is  as  the  agent  of  Baron  Norton ;  and,  in  reference  to  the  present 
transaction,  Mr.  Bushby  neither  did  nor  could  know  him  in  any  other  character.  Now, 
if  Mr.  Pearson  be  entitled,  as  the  Baron's  agent,  to  enforce  a  claim  founded  on  an 
implied  stipulation,  in  favour,  not  of  himself,  but  of  his  employer,  he  must  represent 
his  client  passively  as  well  as  actively ;  and,  while  he  maintains  the  claims  competent  to 
his  constituent,  he  must  subject  himself  to  the  claims  that  are  competent  against  him. 

A  majority  of  the  Court  were  of  opinion,  that  the  claim  of  the  pursuer  could  not  be 
compensated  by  the  demand  for  interest  against  the  purchaser,  however  well-founded  it 
inightbe,  and  that  there  was  no  rule  of  law  which  made  the  payment  of  the  agent  depend 
on  the  issue  of  any  dispute  with  regard  to  the  price  of  the  lands  in  which  his  employer 
might  be  involved  with  the  former  proprietor. 


No.  168.       F.C.  N.S.  IIL  594.     12  May  18U.     Ist  Div.— Lord  Balgray. 

B.  G.  Steele  v,  Bobert  Steele  and  Others,  Trustees  of  George  Steele  of 

Baldastard. 

Tailzie — Fiar  absolute  limited. — Found,  that  the  fetters  of  an  entail,  directed  against 
the  "  heirs  and  members  of  entail,"  do  not  reach  the  institute,  and  that  tbe  terms, 
(<  heirs  and  members  of  entail,"  and   **  heirs  or  members  of  entail,"  occurring  in 

'    different  parts  of  the  deed,  were  synonymous  terms. 

[Fully  repoited  in  5  Duw  72,  3  S.K.R.  (H.L.)  359.J 
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No.  170.     F.C.  N.S.  III.  602.     13  May  18U.     2nd  Div.— Lord  Meadowbank. 

The  Reverend  Dr.  Patrick  Carfrae,  Minister  of  Dunbar,  Pursuer. — OonnelL 

The  Heritors  of  Dunbar,  Defenders. — Cockhunu 

Statute — Glebe, — Under  the  Act  1663,  c.  21,  the  minister  of  a  parish,  in  which  there  are 
no  church  lands  bat  what  are  arable,  is  not  entitled  to  more  than  L.20  Scots,  in  lieu 
of  grass  for  a  horse  and  two  cows. 

It  is  provided  by  the  Act  1663,  c.  21,  with  regard  to  ministers'  glebes,  "That  if 
there  be  no  kirk  lands  lying  near  the  minister's  manse,  out  of  which  the  grass  for  one 
horse  and  two  kine  may  be  designed;  or  otherwise,  if  the  said  kirk  lands  be  arable 
land,  in  either  of  these  cases,  the  heritor  shall  pay  to  the  minister  and  his  successors 
yearly  the  sum  of  twenty  pounds  Scots,  for  the  said  grass  for  one  horse  and  two  kine." 

In  the  parish  of  Dunbar,  in  East  Lothian,  there  are  no  church  lands  but  what  are 
arable.  In  this  situation,  the  minister  of  the  parish  gave  in  a  petition  to  the  presbytery, 
praying  '*  that  they  should  decern  such  a  sam  of  money  to  be  annually  paid  to  him,  as 
minister  of  Dunbar,  by  the  heritors  thereof,  as  is  adequate  for  the  purpose  of  maintain- 
ing a  horse  and  two  cows."  The  presbytery,  however,  only  found  the  minister  entitled 
to  the  sum  of  L.20  Soots,  as  specified  in  the  Act  of  Parliament ;  but  reserved  to  him  to 
follow  out  his  claim  for  an  additional  compensation,  by  advocation  before  the  competent 
Court 

The  minister,  accordingly,  brought  the  question  into  the  Court  of  Session  by  advoca* 
tion,  and  the  Lord  Ordinary  took  the  case  to  report,  on  the  point,  whether  the  minister 
of  a  parish,  where  there  is  no  grass  glebe,  and  where  the  charch  lands  are  arable,  must 
be  contented  with  the  pecuniary  compensation  of  L.20  Scots,  or  is  entitled  to  ask  a  sum 
of  money  proportioned  to  the  real  value  of  grass,  sufficient  for  a  horse  and  two  cows. 

It  was  argpied  for  the  minister,  That  all  our  institutional  writers  agree,  that,  in 
interpreting  Acts  of  Parliament,  a  certain  latitude  is  allowed  to  judges.  The  Act  1663,  con- 
cerning grass  glebes,  being  a  favourable  statute,  is  one  that  should  be  liberally  construed. 
There  cannot  be  the  smallest  doubt,  that  when  the  Legislature  [603]  framed  the  Act  of 
Parliament  1663,  it  was  intended,  that,  in  the  two  cases  mentioned,  in  which  a  grass 
glebe  could  not  be  given,  there  should  be  a  fair  and  adequate  compensation  in  money ; 
and  the  sum  of  L.20  Scots  was  fixed  on,  for  no  other  reason  but  because  it  was  sufficient 
at  the  time.  This  sum  being  now  altogether  inadequate,  the  Court  of  Session,  in 
consequence  of  those  powers  of  equity  with  which  it  is  invested,  or  of  that  nobile 
offlcium  which  is  inherent  in  its  jurisdiction,  is  entitled  to  adapt  this  money  conversion 
to  the  real  value  of  the  quantity  of  grass  specified  in  the  Act  of  Parliament.  In  exercis- 
ing such  powers,  the  Court  will  carry  the  obvious  will  of  the  Legislature  into  execution, 
and  accomplish  what  the  Legislature  itself  would  have  performed  by  an  express  pro- 
vision, had  it  foreseen  that  money  would  have  fallen  so  much  in  value. 

The  principle  for  which  the  minister  now  contends  has  been  adopted  with  regard  to 
manses.  By  a  clause  in  the  very  statute  in  question,  it  is  provided,  "  That  the  heritors 
of  the  parish  shall  build  competent  manses  for  their  ministers,  the  expences  thereof  not 
exceeding  one  thousand  pounds,  and  not  being  beneath  five  hundred  merks."  In  this 
dause,  there  is  a  limitation  as  to  the  sum  to  be  laid  out  in  building  a  new  manse,  con- 
ceived in  terms  just  as  express  as  in  the  clause  which  defines  the  sum  to  be  given  in 
lieu  of  a  grass  glebe ;  and  yet  it  is  matter  of  notoriety,  that  the  Courts  for  many  years 
past,  has  disregarded  the  express  words  of  the  statute,  and  has  given  decrees  for  suitable 
manses,  at  prices  greatly  exceeding  one  thousand  pounds  Scots.  Now,  if  the  Court  had 
power  to  exercise  such  jurisdiction  with  respect  to  one  clause  in  the  statute,  they  have 
equal  power  with  respect  to  the  other.  It  is  said,  that,  in  the  one  case,  there  has  been 
a  long  practice  of  the  Court,  which,  in  the  other,  has  not  yet  been  introduced  ;  but  the 
plea  maintained  by  the  pursuer  is,  that  the  Court  has-  the  jurisdiction  for  which  he  con- 
tends, and  his  argument  is  not  in  the  least  affected  by  the  circumstance  of  a  want  of 
usage  in  this  particular  case,  because  it  is  to  the  principle  acknowledged  by  the  Court, 
and  not  to  the  usage,  which  he  appeals. 

The  heritors,  in  answer,  chiefly  argued  on  the  imperative  and  unambiguous  terms  of 
the  statute,  which  expressly  declares,  that  where  there  are  no  lands  in  the  parish  for  a 
grass  glebe,  the  clergyman  shall  have  nothing  but  L.20  Soots. 
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Lofrd  Robertson, — The  point  now  agitated  by  the  minister  of  Dnnbar  is  new,  but  is 
attended  with  no  difficulty.  The  Court  has  not  the  powers  attributed  to  it  by  the 
minister.  The  sum  fixed  by  the  Act  1663,  as  compensation  for  the  grass  of  a  horse  and 
two  cows,  and  which  was  probably  considered  at  the  time  as  adequate,  has  now,  it  is 
true,  become  altogether  inadequate :  But  the  remedy  for  this  deficiency  lies  not  witih 
the  Court  of  Session,  but  the  Legislature.  The  minister's  argument  with  regard  to 
[604]  manses  is  not  altogether  applicable,  because  it  is  declared  by  the  statute  in 
question,  that  competent  manses  shall  be  provided. 

In  this  opinion  Lords  Justice-Clerk,  Glenlee,  and  Bannatyne,  concurred. 

Lord  Meadowhavk, — The  claim  of  the  minister  is  stronger,  in  my  opinion,  in  the 
present  case,  than  where  he  asks  a  manse  of  which  the  expence  must  exceed  the  sum 
specified  in  the  statute :  for,  in  the  present  instance,  the  burden  would  be  laid  on  a 
subject  justly  liable  to  bear  it — the  temporality  of  the  church,  which  is  naturally  exposed 
'  to  the  burden  of  a  glebe ;  since  it  is  but  just  and  reasonable  that  the  burden  should  lie 
there,  and  that  those  who  received  a  share  of  the  spoils  of  the  church  should  contribute 
to  its  suppose.     Yet  the  Court  has  got  over  the  legislative  enactment  as  to  manses,  and 
found  that  a  minister  should  not  be  confined  to  a  hovel,  but  is  entitled  to  claim  a  com- 
fortable dwelling :  And  it  does  not  appear  to  me  that  the  words  of  the  statute  are  moce 
precise  and  definite  with  regard  to  the  amount  of  the  sum  in  compensation  of  the  gcaas 
than  the  maximum  fixed  as  the  expence  of  manses.     The  Legislature  naturally  conceived 
that  arable  lands  were  too  valuable  to  be  employed  for  pasture,  and,  accordingly,  in  the 
event  of  there  being  no  pasture  lands  in  the  parish,  the  minister  is  to  have  twenty  pound 
Scots  <*  for  said  grass  of  horse  and  kine."    Ifow,  this  is  merely  expletive  of  the  mean- 
ing of  the  Legislature,  which  cannot  have  intended  to  award  this  sum  finally  and  for 
ever  as  adequate  compensation  for  the  grass  of  a  horse  and  two  kine.     Twenty  pounds 
was  merely  the  estimation  of  the  day ;  but  there  is  no  doubt  that  it  was  a  full  estima- 
tion ;  and  if  so,  that  is  an  argument  why  the  minister  should  at  the  present  day  be 
entitled  to  receive  a  full  estimation  also.     Under  this  interpretation  of  the  statute,  tiie 
Court  would  not  exceed  its  powers  in  awarding  the  full  estimation,  nor  would  it  over- 
step the  limits  of  those  duties  entrusted  to  its  discharge.     The  doctrine  laid  down  on 
this  subject  in  Blackstone's  Commentaries,  in  the  chapter  on  Courts  of  Equity,  I  hold  to 
be  perfectly  sound,,  and  it  is  at  total  variance  with  that  maintained  in  the  Liformation 
for  the  Heritors.     I  am  therefore  of  opinion,  that,  under  a  just  construction  of  the 
statute,  and  a  legitimate  exercise  of  the  powers  entrusted  to  your  Lordships,  you  are 
entitled  to  find,  in  the  want  of  pasture  lands,  that  the  minister  has  a  claim  to  grass 
adequate  to  the  maintenance  of  a  horse  and  two  cows.     A  horse,  iudead,  may  be  regarded 
as  amongst  the  essenticUia  of  the  situation  of  a  clergyman.     Without  this  acconunoda- 
tion  he  cannot  visit  his  parishioners,  and  duly  discharge  one  of  the  most  important  of 
his  sacred  functions. 

The  Court  repelled  the  reasons  of  advocation. 


No.  172.  F.C.  KS.  in.  606.     19  May  1814.     1st  Div. 

John  Geddbs  v.  David  PENNmaroN. 

[5  Dow,  159,  3  S.RH.  (ELL.)  365,  where  a  fuller  report  is  given.] 


No.  174.  F.C.  N.S.  IIL  610.     20  May  1814.     2nd  Div.  (Bill-Chamber.)— Lord  Reston. 

Whitblaw  and  Kirk,  Brewers  in  Edinburgh,  Suspenders. — Baird, 

Andrew  and  Charles  Stein,  Distillers  at  Hattonbum,  Chargers. — BcbinsoiL 

Cautioner — Bankrupt — A  creditor  in  a  sequestration,  by  acceding  to  a  composition, 
does  not  affect  his  claim  against  the  cautioner. 

In  the  month  of  May  1808,  Messra  Whitelaw  and  Kirk  gave  a  letter  of  goarantee 
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in  behalf  of  John  Small,  spirit  dealer  in  Edinburgh,  to  Andrew  and  Charles  Stein,  dis- 
tillers at  Hattonburn. 

[611]  Small  having  become  bankrupt  Messrs.  Whitelaw  and  Kirk,  in  consequence 
of  the  obligations  they  had  undertaken  on  his  account,  were  likewise  reduced  to  the 
necessity  of  stopping  payment,  and  their  estate  was  sequestrated  in  July  1808. 

The  Messrs.  Stein  were  ranked  on  the  estate  of  Small,  the  principal  debtor,  and  also 
on  that  of  the  cautioners,  Whitelaw  and  Kirk,  to  the  amount  of  L.1374,  being  the  price 
of  whisky  furnished  by  them  to  Small,  in  consequence  of  Whitislaw  and  Kirk's  letter  of 
guarantee. 

Whitelaw  and  Kirk  made  offer  of  a  composition  of  2s.  in  the  pound,  which  was 
accepted  by  their  creditors,  and  among  the  rest  by  the  Messrs.  Stein. 

In  fulfilment  of  the  obligation  which  they  had  thus  come  under,  Whitelaw  and  Kirk 
paid  the  Steins  the  first  instalment,  reserving  to  themselves  the  relief  to  which  they 
were  entitled  from  Small,  the  principal  debtor ;  but  before  the  period  for  payment  of  the 
second  dividend  had  arrived,  Messrs.  Whitelaw  and  Kirk  learned  that  the  Messrs.  Stein, 
without  obtaining  their  concurrence,  had  agreed  to  accept  a  composition  of  6s.  in  the 
pound  from  Small,  by  which  means  he  had  obtained  a  discharge  from  his  creditors. 
Messrs.  Whitelaw  and  Kirk,  apprehending  that  their  right  of  relief  was  thus  cut  off, 
resisted,  by  suspension,  a  charge  given  by  Messrs.  Stein  for  payment  of  the  second  instal- 
ment of  their  composition. 

The  suspension  having  been  refused  by  the  Lord  Ordinary  on  the  bills,  Messrs.  White- 
law  and  Kirk  argued,  in  a  reclaiming  petition. 

That  a  cautionary  being  an  accessory  and  subsidiary  obligation,  it  cannot  subsist 
after  the  principal  obligation  is  extinguished  by  the  voluntary  act  of  the  creditor  him- 
self. A  creditor  stands  bound  in  certain  duties  to  the  cautioner  of  his  debtor,  one  of 
which  is  to  do  nothing,  directly  or  indirectly,  which  may  injure  the  claim  of  relief 
which  the  cautioner  has,  or  weaken  any  of  the  securities  by  which  the  cautioner  is  to 
make  it  effectual  If  the  creditor  therefore  has,  by  any  act  or  deed  of  his  own,  brought 
matters  into  the  situation,  that  the  cautioner's  ground  of  action  is  at  an  end,  he 
cannot  in  justice  be  allowed  still  to  insist  against  the  cautioner,  whose  claim  of  relief 
he  has  been  instrumental  in  destroying ;  Ersk.  b.  iiL  tit.  iii.  s.  64  and  66 ;  b.  iiL  tit.  v. 
&  11. 

Now,  i^  in  the  ordinary  case  of  principal  debtor  and  cautioner,  and  supposing  the 
Sankmpt  Act  to  be  out  of  the  question,  the  obligation  of  the  cautioner  would  be  extin- 
guished, by  the  creditor  granting  a  discharge  to  the  principal  debtor ;  it  only  remains  to 
be  considered,  whether  a  discharge  given  upon  a  composition  in  a  sequestration  is  to 
have  a  different  effjct?  No  rule  of  this  kind  is  contained  in  the  bankrupt  statutes. 
The  chargers  have  not  attempted  to  point  out  any  clause  to  that  purport ;  and,  therefore, 
in  judging  of  the  effects  of  such  discharge  upon  the  obligation  [612]  and  rights  of  cau- 
tioners, the  rule  of  common  law  must  be  allowed  its  usual  operation. 

Cases,  indeed,  may  occur  in  which  a  creditor  is  unavoidably  drawn  into  a  compro- 
mise and  discharge,  as,  for  example,  when  there  is  a  sufficient  number  of  creditors  to 
carry  through  that  measure  without  him,  so  that  any  opposition  on  his  part,  if  it  were 
attempted,  must  prove  fruitless.  But  the  case  assumes  quite  a  different  aspect  when  the 
creditor,  who  has  a  cautioner  bound  to  him  for  his  debt,  gives  a  positive  consent  to  the 
composition,  and  takes  a  leading  part  in  carrying  through  that  measure.  Now,  it  appears 
from  the  sederunt-book  of  Sm&dl's  creditors,  and  from  the  petition  for  approval  of  a  com«- 
posiiion,  that  not  only  did  Messrs.  Stein  concur  in  the  discharge,  but  that^  without  their 
concurrence,  the  measure  could  not  possibly  have  been. accomplished. 

The  chargers  have  said,  that,  if  Whitelaw  and  Kirk  had  any  claim  of  relief  against 
Small,  they  ought  to  have  ranked  on  his  estate  like  the  other  creditors ;  but,  as  the 
chargers  themselves,  who  are  the  principal  creditors,  ranked  on  Small's  estate,  it  was 
impossible  that  the  cautioners  could  do  so,  as  that  would  have  involved  a  double  ranking, 
which  is  in  no  case  admissible. 

But,  supposing  that  the  subsidiary  obligation  could  subsist  after  the  principal  obliga* 
tion  is  extinguished,  the  chargers,  after  drawing  6s.  in  the  pound  out  of  the  estate  of 
their  proper  debtor,  are  not  entitled  to  draw  a  composition  from  the  estate  of  the  suspen* 
ders,  corresponding  to  20s.  in  the  pound,  but  only  corresponding  to  the  real  amount  of 
their  debt,  after  deduction  of  what  they  had  received  from  Small's  estate.  It  is  incon- 
gruous to  suppose,  that  an  obligation,  which  is  of  a  subsidiary  nature,  shall  sabeist  to  a 
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greater  extent  than  the  principal  obligation,  and  the  principal  obligation  certainly  is 
extinguished  in  so  far  as  it  has  been  implemented  by  payment. 

Answered  for  the  chargers  : 

Small,  the  principal  debtor,  and  Messrs.  Whitelaw  and  Kirk  as  his  sureties,  woe 
bound  to  the  full  extent  of  the  chargers'  debt ;  and  it  is  undoubted  law,  that^  in  this 
situation,  the  chargers  were  entitled  to  rank  on  the  estate  of  both  in  consequence  of  the 
supervening  bankruptcy.  It  only  remains  for  inquiry,  whether  the  composition  offend 
and  accepted  from  the  estate  of  the  principal  debtor,  alters  or  unhinges  the  principle  of 
law  on  which  the  estate  of  the  cautioner  is  also  made  liable. 

It  cannot  be  said  that,  in  acceding  to  the  composition  offered  by  Small,  the  chazgen 
have  injured  the  cautioner's  claim  of  relief.  The  composition  was  entered  into  under 
the  statute,  and  the  chargers  were  under  the  necessity  of  acceding  to  a  contract  which  it 
was  inexpedient  and  in  vain  to  resist.  If  the  suspenders  had  been  solvent^  and  paid  the 
whole  debt,  they  would  have  ranked  in  room  of  the  creditor  on  the  estate  of  the  debtor. 

But  the  cautioners  were  bankrupt.  The  creditor,  therefore,  claimed  against  [613] 
the  estate  of  the  principal  debtor,  to  the  amount  of  the  sum  drawn,  and  by  these  means 
he  necessarily  lessened  the  cautioner's  obligation.  It  is  impossible  that  the  cautioner  can 
be  permitted  to  plead  that  he  was  thus  excluded  from  the  ranking,  because  it  k  clear 
that  he  was  drawing  from  the  bankrupt  estate  of  the  principal  debtor,  throogh  the 
medium  of  the  creditor,  a  dividend  which  diminished  the  debt  for  which  he  the  cautioner 
stood  liable;  BdVs  Commentaries,  p.  513. 

As  to  the  discharge,  of  which  the  suspenders  attempt  to  avail  themselves,  it  is  the 
sentence  of  the  Courts  following  as  a  consequence  of  the  composition-contract ;  and  if 
the  cautioner's  right  of  relief  was  not  injured  by  that  measure,  the  discharge,  being  a 
branch  of  the  same  transaction,  cannot  affect  the  creditor's  claim  against  the  cautioner, 
on  the  erroneous  assumption,  that  the  relief  of  the  latter  was  thereby  injured  or  impairei 

The  suspenders  maintain,  that  the  chargers  ought  to  give  deduction  of  the  sum  drawn 
from  Small's  estate  in  claiming  against  them ;  but  it  is  undeniable  that  the  chargers  were 
entitled  to  rank  against  the  estate,  both  of  the  principal  and  cautioner,  to  the  effect  of 
recovering  the  amount  of  their  whole  debt.  It  is  therefore  in  vain  for  the  suspenders  to 
seek  shelter  from  their  liability  for  the  full  debt,  under  the  character  of  cautioners.  It 
may  be  granted  to  them,  that  a  cautioner  is  only  liable  subsidiaries  but  failing  the  princi- 
pal debtor,  he  is  bound  for  every  farthing  of  the  debt.  The  chargers  have  only  received 
the  composition  of  6s.  per  pound  from  Small's  funds,  and  Is.  per  pound  from  those  of 
the  suspenders.  They  anticipate  receiving  the  other  Is.  per  pound  from  the  suspendersi 
in  terms  of  their  composition-bond ;  but,  after  all,  this  is  only  8s.  in  the  pound,  not 
equivalent  to  half  payment  of  a  debt,  the  whole  of  which  the  suspenders  must  have 
discharged  if  solvent;  and  since  they  are  bankrupt,  they  must  go  as  far  as  tiiey  can  in 
the  payment. 

Liord  Justice-Olerk  said,  That,  if  the  Messrs.  Stein  had  taken  no  part  in  acceding  to 
the  composition-contract,  and  if  they  had  only  so  far  marked  their  approbation  as  to 
withhold  direct  opposition,  he  would  concur  in  the  interlocutor  of  the  Lord  Ordinary; 
but  if,  on  the  other  hand,  as  seemed  to  be  the  truth,  they  adhibited  an  explicit  consent, 
and  expressly  agreed  to  accept  6s.  per  pound  from  the  principed  debtor,  he  conceived 
the  interlocutor  was  erroneous ;  since,  before  taking  this  step,  they  ought  to  have  asked 
the  concurrence  of  the  cautioners,  whose  interests  were  so  much  involved  in  their  own, 
and  might  be  materially  affected  by  the  measures  that  were  adopted  in  the  sequestration. 

Ijord  MeadowhanJc. — I  have  no  liberty  to  inquire  into  the  motives  of  creditors  in 
granting  or  withholding  their  concurrence  to  an  offer  of  composition.  To  them  a  free 
and  discretionary  power  is  entrusted  ;  and  if,  being  satisfied  that  the  bankruptcy  was 
not  [614]  fraudulent,  they  accede  to  a  proposed  composition,  the  Legislature  has  relied 
on  their  consent  as  a  ground  for  directing  this  Court  to  interpone  its  authority  to  the 
contract.  Is  it  then  to  be  endured,  that  a  cautioner,  for  payment  of  the  debt,  shoold 
object  to  this  consent,  and  canvas  motives  into  which  the  Legislature  declines,  and  the 
Court  is  not  entitled  to  inquire  1  If  the  charger  was  satisfied,  which  must  here  be  pre- 
sumed, that  the  transactions  and  character  of  the  principal  debtor  were  irreproachable, 
the  more  activity  he  employed  in  facilitating  his  discharge,  the  more  honourable  was 
his  conduct.  To  the  cautioner,  who  was  liable  in  the  full  amount  of  the  debt,  no  wrong 
could  be  done  by  these  exertions,  and  hence  no  investigation  can  be  demanded  into  the 
motives  by  which  they  were  prompted. 
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A  migoiity  haying  coincided  in  this  opinion,  the  Conrt  adhered  to  the  inteilocntor 
of  the  Lord  Ordinary,  and  afterwards  refused  a  reclaiming  petition  for  the  suspenders, 
without  answers. 


Na  177.       F.C.  N.S.  III.  616.     24  May  1814.     2nd  Div.— Lord  PitmiUy. 

James  Stormonth,  Pursuer. — Forsyth. 

Alexai^deb  Bobeetsok  and  James  Butherfobd,  Competing, 

Defenders. — LAmy, 

Wadset — InhibHian — Arrestment — Heritable  and  Moveable, — After  a  wadset  has  heen 
declared  to  be  dissolved,  and  while  the  redemption  money  is  still  lying  in  the  hands 
of  the  consignee  appointed  by  the  Court,  it  is  attachable  by  arrestment,  and  not  by 
inhibition. 

In  the  year  1752,  John  Eobertson  of  Straloch  executed  a  wadset  of  his  lands  of 
Easter  and  Wester  Lair,  in  favour  of  John  Robertson  of  Bridgend  of  Whitefield,  in 
consideration  of  3300  merks. 

The  wadsetter,  of  this  date,  8th  April  1755,  executed  two  dispositions.  By  the  one 
he  conveyed  the  wadset  of  Easter  Lair  to  his  sons  Robert  and  John ;  and  by  the  other 
he  conveyed  the  lands  of  Wester  Lair  to  his  son  Alexander.  He  also  divided  the 
surplus  rent  between  them,  laying  L.37  Scots  on  Wester  Lair,  and  L.7,  Is.  4d.  on 
Easter  Lair. 

Mr.  James  Rutherford,  writer  to  the  signet,  acquired  right,  at  a  judicial  sale,  to  the 
reversion  of  the  wadset  lands;  and  in  the  [617]  year  1794,  he  instituted  an  action  of 
declarator  of  redemption  against  John  Robertson,  as  proprietor  of  Wester  Lair,  and 
against  James  Shaw,  as  liferenter,  and  Charles  Shaw,  his  son,  as  liar  of  Easter  Lair,  to 
which  they  had  acquired  right 

When  the  cause  came  into  Court,  Mr.  Eutherford  met  with  some  opposition  from 
.the  parties  in  possession  of  Easter  Lair,  being  James  Shaw,  the  liferenter,  and  Charles 
Shaw,  his  son,  the  fiar  in  the  wadset  right.  In  the  process  of  declarator  of  redemption, 
the  Lord  Ordinary  pronounced  the  following  interlocutor  (June  1795) :  "  Finds,  that  the 
wadset  in  question  must  be  held  as  dissolved  at  Martinmas  next  1795;  therefore 
decerns  in  the  removing,  in  terms  of  the  conclusion  of  the  libel,  to  take  place  at  the  said 
term."  And,  upon  advising  a  representation  against  the  interlocutor,  this  interlocutor 
was  pronounced  (12th  ^November  1795) :  ''The  Lord  Ordinary,  having  again  considered 
this  representation,  and  answers  thereto,  appoints  the  representer  quam  primum  to 
consign,  in  the  hands  of  Messrs.  Mansfield,  Eamsay,  and  Company,  bankers  in  Edin- 
burgh, the  wadset  money  upon  their  promissory-note;  and  upon  that  being  done, 
declares  he  will  refuse  the  representation." 

The  wadset  money  was  accordingly  consigned  by  Mr.  Eutherford  with  Mansfield, 
Bamsay,  and  Company,  on  a  note  payable  to  Mr.  Eutherford,  or  order.  He  indorsed 
the  note  blank,  and  deposited  it  with  the  clerk  to  the  process,  thus  leaving  it  to  the 
Court  to  dispose  of  it,  or  direct  to  what  party  it  should  be  paid. 

A  competition  occurred  between  Charles  Shaw  and  the  father  of  Alexander 
Eobertson,  respecting  the  wadset  money  of  Lair.  And,  after  some  procedure  in  the 
Outer-House,  the  Court  pronounced  the  foUowing  interlocutor  (13th  February  1798): 
"  Find  that  the  respondent  (Eobertson)  is  entitled  to  no  more  than  800  merks  of  the 
wadset  sum,  and  that  the  remainder  belongs  to  the  petitioner  Charles  Shaw."  And  to 
this  interlocutor  the  Court  adhered. 

The  wadset  money  was  3300  merks,  so  that  2500  merks  thereof  belonged  to  Charles 
Shaw. 

A  process  of  multiplepoinding  was  raised,  1st  January  1801,  at  the  instance  of  Mr. 
Eutherford  and  Messrs.  Mansfield,  Eamsay,  and  Company,  bankers  in  Edinburgh, 
against  Charles  Shaw  and  his  creditors,  concluding  for  decree  against  Charles  Shaw,  to 
make  up  titles,  and  grant  a  discharge  and  renunciation  of  the  wadset,  and  that  the 
raisers  of  the  multiplepoinding  should  be  authorized  to  pay  the  redemption  money  to 
the  persons  having  best  right  to  it 

There  was  also  raised,  17th  January  1801,  a  process  of  mul-  [618]  -tiplepoinding  in 
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the  name  of  the  said  Charles  Shaw,  as  executor  decerned  and  confirmed  to  his  f^her 
James,  concluding  against  the  creditors  of  James,  that  the  funds  of  the  latter  should  be 
distributed  among  them  according  to  law. 

These  three  processes  of  multiplepoinding  were  all  conjoined. 

Three  parties  claimed  to  rank  on  the  redemption  money  of  Lair  that  belonged  to 
Charles  Shaw. 

1st,  Mr.  Rutherford  the  reverser,  who  had  acquired  the  lands.  He  produced  an 
open  account  against  Charles  Shaw,  of  alleged  arrears  of  cess,  and  of  the  rents  pajabie 
hy  the  wadsetter. 

2di  James  Stormonth,  who  produced,  Ist,  A  bill  for  L.63y  12s.  6d.  drawn  by  bin, 
and  accepted  by  Charles  Sbaw,  payable  at  Candlemas  1797. 

2d,  Letters  of  arrestment  on  the  above  bill  against  Charles  Shaw,  executed  on  3d 
and  5th  October  1801,  in  the  hands  of  Messrs.  Mansfield,  Ramsay,  and  Company,  the 
consignees  of  the  redemption  money  of  Easter  Lair,  belonging  to  Charles  Shaw,  aod  in 
the  hands  of  the  late  Mr.  George  Jeffrey,  depute-clerk  of  Session,  the  holder  of  Messrs. 
Mansfield,  Ramsay,  and  Company's  promissory-note,  lodged  with  him  by  order  of  tbe 
Court. 

Sd,  A  decree  of  this  Court  against  Charles  Shaw,  dated  3d  December  1803,  for  pay- 
ment of  three  sums  of  L.28,  Os.  7d.,  L.24,  Os.  4d.,  and  L.20. 

^th,  Letters  of  arrestment  against  Charles  Shaw,  on  the  dependence  of  this  last 
action,  which,  on  11th  August  1803,  were  laid  on  in  the  hands  of  Messrs.  Manafidd, 
Ramsay,  and  Company,  and  Mr.  Jeffirey,  as  debtor  to  Charles  Shaw. 

3d,  John  Robertson,  the  father  of  Alexander  Robertson,  produced, 

Ist,  An  arrestment  on  a  depending  action  against  James  Shaw,  used  in  the  hands  of 
James  Rutherford,  dated  20th  May  1796. 

2d,  An  inhibition  against  Charles  Shaw,  dated  6th  July  1798. 

M,  An  arrestment  against  Charles  Shaw,  used  in  the  hands  of  James  Rutherford, 
the  reverser,  who  had  redeemed  Lair,  dated  18th  December  1798. 

ith.  An  execution  of  arrestment  of  27th  December  1798,  used  in  the  hands  of 
Messrs.  Mansfield,  Ramsay,  and  Company,  and  Mr.  Jeffrey,  as  debtors  of  James  Shaw. 

The  case  came  before  Lord  Pitmilly,  who  (22d  May  1813)  "Finds,  that  Mr. 
Rutherford  is  entitled  to  appear  as  a  pursuer  in  the  multiplepoinding,  and  to  insist  in 
the  foresaid  conclusions  of  the  action  :  Finds  also,  that  the  expences  found  due  to  him 
by  the  previous  interlocutors,  and  the  sums  found  due  to  him  for  surplus  rents  and 
public  burdens,  are  burdens  on  the  redemption  money,  and  must  be  deducted  from  the 
consigned  [619]  sums  which  are  to  be  paid  to  the  creditors  of  the  common  debtor; 
repels  also  the  objection  to  the  interest  produced  for  John  Robertson ;  prefers  him  to 
the  fund  in  medio,  under  the  deductions  already  mentioned;  and  decerns  in  the 
preference,  and  for  payment  accordingly." 

Stormonth  reclaimed,  and  pleaded,  Ist,  That  inhibition  was  not  a  competent  mode  of 
attaching  the  fund  in  medio,  as  the  wadset  money  became  a  moveable  ftmd  immediately 
on  the  redemption  taking  place,  and  consequently  attachable  only  by  arrestment ;  EnL 
ii.  viii.  23  and  24 ;  Diet  Vol.  II.  voce  Wadset  10th  February  1569,  Martin  against 
Martin;  10th  January  1665,  Campbell  against  Bryson;  Ersk,  ii.  viiL  21. 

2d,  The  arrestment  in  the  hands  of  Charles  Shaw  was  inept,  let,  As  being  of  his 
own  property ;  and,  2d,  As  being  on  the  dependence  of  an  action  against  his  father. 

3d,  The  arrestment  in  the  hands  of  the  reverser  was  equally  inept,  as  he  had 
previously  parted  with  the  money  by  consigning  it  in  terms  of  the  order  of  Court 

4t?i,  The  arrestment  of  the  property  in  the  hands  of  Mansfield,  Ramsay,  and 
Company,  and  Mr.  Jeffrey,  as  belonging  to  James  Shaw,  could  not  affect  it,  as  it  was 
the  property  of  Charles,  to  whom  alone  they  were  debtors. 

tth.  He  objected  pro  forma  to  the  interest  produced  for  Rutherford,  without 
insisting  on  it. 

Answered : — Till  Charles  Shaw  the  son  made  up]  titles  to  his  father,  he  had  no  right 
to  the  redemption  money;  and  by  express  Act  of  Sederunt,  19th  February  1680, 
redemption  money  is  attachable  by  inhibition;  JErsk,  ii.  xi.  12. 

2d,  It  is  settled  law,  that  the  wadsetter's  heir  has  no  right  to  the  redemptaon 
money  till  he  has  made  up  titles  and  renounced;  till  then,  consequently,  it  is  the 
property  of  the  reverser,  who  in  this  case  did  not  pay  it  away,  as  he  only  \oA^  a 
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baoker's  receipt  unindoised  with  the  clerk  of  Court.  He  was,  therefore,  the  debtor  in 
the  money  at  the  date  of  Robertson's  arrestment,  18th  December  1798,  which  was  of 
course  sufficient  to  carry  the  right  to  it. 

3d^  Tbe  arrestment  used  by  Stormonth,  in  the  hands  of  Mr.  Jeffrey,  was  for  the 
same  reason  inept,  that  he  never  was  tbe  debtor  in  the  money;  Haddow  against 
Campbell  and  Company,  7th  December  1796. 

4^^,  Even  if  Rutherford  was  divested,  the  arrestment  of  27th  December  1798,  in  the 
bands  of  Mansfield,  Ramsay,  and  Company,  must  carry  the  money,  for  James  Shaw  was 
then  alivp,  and  tbey  were  properly  debtors  to  him. 

At  advising,  Ijord  Qlerdee  said,  I  think  it  quite  plain  that  this  interlocutor  is  rights 
in  so  far  as  concerns  Eutherford's  claim,  [620]  for  he  must  be  understood  to  luive 
lodged  the  money  under  the  reservation  of  all  the  claims  due  to  himself  on  an 
accounting. 

As  to  the  other  question,  it  is  one  of  some  difficulty,  and  requires  consideration. 
There  is  a  long  discussion  as  to  the  person  in  whose  hands  the  arrestment  ought  to  have 
been  laid  on,  which  I  rather  think  it  unnecessary  to  inquire  into,  for  it  is  plain  tbat 
Robertson,  though  he  arrested  in  the  hands  of  both  parties,  has  no  interest  in  virtue  of 
his  arrestments,  for  he  arrested  as  creditor  of  the  father,  who  was  dead,  instead  of  doing 
it  as  creditor  of  the  son,  who  was  alive ;  for,  as  to  his  arrestment  in  the  hands  of 
Rntherford,  which,  of  course,  would  carry  the  property,  if  it  was  competent  at  all,  I 
don't  think  it  was  effectual.  I  have  great  doubts  if,  after  consignation  (though  the 
reverser  still  retains  an  interest,  in  consequence  of  which  he  is  entitled  to  refuse  to 
allow  the  money  to  go  out  of  the  hands  of  the  consignee),  he  is,  in  any  sense  of  the 
word,  debtor  for  one  farthing  to  the  wadsetter  after  consignation  of  the  money.  On 
the  contrary,  he  is  exonered  from  every  kind  of  responsibility  whatever ;  and,  therefore, 
I  think  the  arrestment  in  the  hands  of  Rutherford  was  not  competent. 

With  regard  to  the  inhibition,  again,  Mr.  Stormonth  has  taken  very  little  notice  of 
the  effect  of  the  Act  of  Sederunt.  I  understand  the  general  rule  to  be,  that  after  the 
interlocutor  has  become  final,  the  money  is  moveable,  and  liable  to  the  diligence  of 
arrestment ;  and  I  own  I  would  think  the  natural  consequence  of  that  should  be,  tbat 
it  is  not  also  attachable  by  the  diligence  of  inhibition.  To  be  sure,  where  money  still 
remains  under  a  feudal  right,  inhibition  may  be  supposed  to  operate  against  any  after 
right  which  the  party  may  get  But  the  Act  of  Sederunt  comes  in  the  way,  and  if  it 
applies  to  a  case  of  this  kind,  as  I  think  it  does  not,  it  would  put  the  question  at  rest, 
for  it  says  explicitly,  that  you  may  use  inhibition  against  the  wadsetter,  and  notify  the 
right  to  the  reverser.  But  we  must  also  weigh  this  other  consideration,  that  the  very 
ground  of  the  Act  of  Sederunt  is,  tbat  those  measures  which  it  prescribes  were  necessary 
on  account  of  the  impossibility  of  using  any  other  diligence  at  the  time,  for  it  proceeds 
on  the  ground  that  there  is  no  one  in  whose  hands  the  creditor  could  arrest ;  and 
therefore  the  question  is,  whether  that  applies  to  a  case  like  this,  where  the  inhibition 
has  not  been  used  till  a  number  of  years  after  the  wadset  was  declared  to  have  been 
extinguished,  and  the  wadsetter  had  taken  possession  of  the  funds,  and  therefore  the 
assigned  money  actually  was  arrestable.  We  ought  to  consider  whether  the  Act  of 
Sederunt,  which  was  evidently  made  for  a  case  that  required  it,  should  be  extended  to 
another  case  which  has  no  sort  of  occasion  for  it.  I  think  it  should  not ;  that  inhibition 
is  incompetent,  and  that  the  petitioner  having  arrested  in  the  hands  of  the  proper 
arrestee,  is  entitled  to  rank  before  Mr.  Robertson  on  the  fund  in  medio. 

The  Court  (24th  May)  pronounced  this  interlocutor :  **  The  [621]  Lords,  having 
advised  the  petition,  with  the  answers,  alter  the  interlocutors  complained  of,  in  so  far 
as  they  prefer  John  Robertson  to  the  sum  in  mediOj  arising  from  the  wadset  money ; 
and  find  that  he  can  only  rank  after  the  petitioner,  James  Stormonth :  Refuse  the 
petition  quoad  uUrOy  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly."  (Signed 
26th  May  1814.) 
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No.  179.      F.C.  N.8.  III.  623.    26  Maj  1814.     let  Div.— Lord  Balmuto. 

GoLDSMiD  and  Moxon  and  Aitobksy,  Pursuera — A,  Skem. 

Macneil,  Stewart,  and  Company,  Defenders, — J.  W.  Murray. 

Bill  of  Exchange, — Every  holder  of  a  bill  ia  bound  to  intimate  its  diahononr  to  the 
drawer,  unless  he  can  prove  that  the  bill  was  for  the  accomodation  of  the  drawer, 
which  alone  relieves  the  holder  from  the  necessity  of  due  negotiation. 

In  March  1810,  Macneil,  Stewart^  and  Company,  merchants  in  Glasgow,  drew  a  InU 
for  L.1037,  78.  6d.  upon  Alexander  Hendry  and  Company,  merchants  in  London, 
payable  at  three  months  after  date.  The  bill  was  blank  indorsed  by  the  drawers.  It 
was  discounted  by  the  acceptors  with  Aquilar  and  Company,  and  by  them  indorsed  to 
Goldsmid  and  Company. 

Hendry  and  Company  having  become  bankrupt,  and  having  failed  to  pay  the  hDl, 
Goldsmid  and  Company,  without  having  previously  intimated  its  dishonour,  applied, 
on  the  30th  August  1811,  to  the  drawers,  Macneil,  Stewart^  and  Company,  for 
payment. 

In  answer  to  this  demand  of  payment,  it  was  admitted  that  it  was  an  accommodatioii- 
bill,  but  it  was  alleged  to  have  been  for  the  accommodation  of  Hendry  and  Company, 
who  had  not  funds  at  that  time  belonging  to  the  drawers  in  their  hands,  and  that  due 
negotiation  was  therefore  necessary,  and  no  intimation  of  its  dishonour  having  been  sent 
to  the  drawers,  the  holders  of  the  bill  had  lost  their  recourse. 

An  action  was  in  consequence  brought  by  Goldsmid  and  Company,  against  Macneil, 
Stewart,  and  Company,  who  defended  themselves  on  the  ground  of  a  want  of  due 
notification  of  the  dishonour. 

The  Lord  Ordinary,  "  In  respect  there  is  no  evidence  of  the  bill  having  been  duly 
negotiated,  nor  any  protest  taken  thereon,  sustains  the  defences,  assoilzies  the  defenden, 
and  decerns.'' 

In  a  petition  to  the  Court  against  that  interlocutor,  the  pursuers  argued.  That  due 
negotiation  was  not  necessary  in  accommodation-bills  for  the  benefit  of  iJ^e  drawer,  and 
they  maintained  that  the  fact  was,  that  the  bill  in  question  was  for  behoof  of  Macneil, 
[624]  Stewart,  and  Company,  which  would  appear  from  a  state  of  accounts  between 
them  and  Hendry  and  Company ;  and  a  diligence,  for  recovering  the  necessary  evidence 
to  shew  this  was  demanded. 

The  Court  thought  that  the  fact  above  stated  was  of  importance  to  be  ascertained 
one  way  or  another,  and,  without  taking  an  answer  to  the  petition,  they  remitted  the  case 
back  to  the  Lord  Ordinary  to  grant  the  diligence  required  for  recovering  writings,  &c. 
^'  towards  instructing  the  state  of  the  account  between  the  defenders  and  Hendry  and 
Company,  and  the  circumstances  attending  the  drawing  of  the  bill  in  question." 

A  diligence  was  accordingly  granted  by  the  Lord  Ordinary,  and  a  variety  of  evidence 
obtained,  which  his  I/)rd6hip  embodied  in  an  interlocutor  to  be  immediately  noticed. 

The  case  having  been  again  stated  to  the  Lord  Ordinary,  and  the  same  argoment 
urged  in  behalf  of  the  pursuers,  his  Lordship  of  new  "sustained  the  defences,  and 
assoilzied  the  defenders.'' 

Thereafter,  on  advising  a  representation,  this  interlocutor  was  pronounced :  "  The 
Lord  Ordinary,  having  considered  this  representation,  and  whole  process,  Finds,  that 
the  bill  in  question  for  L.1037,  78.  6d.  bearing  date  9th  March  1810,  payable  in  three 
months,  was  drawn  by  Macneil,  Stewart,  and  Company,  the  defenders,  and  accepted  by 
Alexander  Hendry  and  Company  of  London :  That  the  bill  was  indorsed  blank  by  the 
drawers,  and  was  intended  and  used  as  an  accommodation-bill  by  the  acceptors,  who 
discounted  and  lodged  the  same  for  their  own  account  with  Aquilar  and  Company,  and 
by  thus  receiving  value  therefor,  became,  both  in  form  and  in  fact,  the  debtors  for  the 
sum  in  the  bill  :  That  the  bill  was  protested  by  Mr.  Aquilar  for  not-payment :  That 
no  intimation  of  the  dishonour  was  given  to  the  drawers,  the  defenders  :  That  the  bill 
having  remained  in  the  possession  of  Mr.  Aquilar,  was  conveyed  by  him  to  Messia 
Goldsmid  and  Sons,  the  pursuers :  That,  from  a  letter  of  Goldsmid's  to  the  defenders, 
of  date  the  30th  August  1811,  where  only  79  days  of  interest  is  charged  as  due  to  them, 
this  transaction  must  have  taken  place  about  18th  June  1811,  eleven  months  after  the 
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bill  bad  been  protested  for  Qot-payment :  That  no  intimation  was  given  to  the 
defenders  of  the  dishonour,  nor  demand  for  payment  made  till  30th  Augnst  1811, 
fourteen  months  after  the  bill  had  been  dishonoured,  and  two  months  and  thirteen  days 
after  having  been  in  the  possession  of  the  pursuers,  and  not  till  after  the  acceptors  had 
become  bankrupt ;  when,  of  that  date,  the  defenders  received  a  letter,  acquainting  them, 
for  the  first  time,  of  the  dishonour  of  the  bill,  and  of  the  failure  of  Hendry  and 
Company:  That  the  principles  founded  on  by  the  pursuers,  that  intimation  of 
[62B]  dishonour  is  not  necessary  in  accommodation-bills  for  behoof  of  the  drawer ;  and 
where  the  acceptor  has  no  funds  of  the  drawer  in  his  hands,  do  not  apply  to  the  present 
case,  where  the  bill  was  drawn  and  negotiated  for  the  accommodation  of  the  acceptors, 
who  received  the  amount  thereof,  and  were  the  real  debtors  in  the  bill :  Besides,  from 
an  account  in  process,  it  appears  that,  at  the  time  the  bill  became  due,  the  acceptors 
had  in  their  hands  funds  of  the  drawers  above  L.600 :  That  it  was  therefore  of  the 
greatest  consequence  to  the  drawers  to  receive,  and  the  bounden  duty  of  the  holders  of 
the  bill  to  give,  regular  and  due  intimation  of  the  dishonour,  which  not  having  been 
done,  the  defenders  are  well-founded  in  their  defences  :  Therefore  refuses  the  desire  of 
the  representation,"  &c. 

The  pursuers  petitioned,  and  pleaded :  In  accommodation-bills,  even  for  behoof  of 
the  acceptor,  intimation  to  the  drawer  of  dishonour  is  never  required,  and  the  principle 
does  not  render  it  necessary.  In  the  case  of  a  regular  bill,  the  drawer  intimates  to  all 
the  world  that  he  has  funds  in  the  hands  of  the  acceptor,  and  that  he  expects  that  from 
these  funds  the  bill  shall  be  paid.  Here  principle  and  usage  require  that  the  drawer  get 
intimation  of  the  dishonour  of  the  bill,  that  he  may  look  after  those  funds ;  Chetty  on 
Bills,  p.  1,  c.  5,  s.  3 ;  Glen  on  Bills,  c.  8. 

But  the  same  principle  does  not  apply  to  accommodation-bills,  which  come  into  the 
circle  on  the  understanding  that  the  drawer  has  no  value  in  the  acceptor's  hands. 
Where  there  are  no  funds  belonging  to  the  drawer  on  the  acceptor's  hands,  the  holder  is 
not  bound  to  intimate  the  dishonour  to  the  drawer ;  and  he  has  no  occasion  to  do  so,  for 
the  drawer  knows  well  enough  the  fact,  and  he  has  no  funds  to  look  after.  In  such  a 
case,  by  giving  money  on  the  bills  to  the  drawer's  indorsee,  the  holder  trusts  to  the 
credit  of  the  drawer,  not  to  the  acceptor;  Hill  against  Menzies  and  Anderson's  Trustees, 
5th  June  1805 ;  Mackenzie  against  Urquhart,  January  1731 ;  Macadam  against  Mac- 
william,  14th  June  1787. 

But  it  is  argued  by  Macneil,  Stewart,  and  Company,  that  they  had  money  in  the 
hands  of  Hendry  and  Company  at  the  time.  But  this  makes  no  difference  in  the  case. 
If  the  bill  came  into  the  circle  as  an  accommodation-bill,  and  was  negotiated  as  such, 
the  pursuers  could  not  know,  and  were  not  bound  to  know,  whether  the  acceptors  had 
funds  in  their  hands  or  not  But  it  is  not  enough  that  there  be  a  balance  in  the  hands 
of  the  acceptors  on  an  accounting  with  the  drawers.  There  must  be  in  their  hands 
enough  to  retire  the  bill; — for  the  principle  of  recourse  between  holder  and  drawer 
is,  that,  by  the  want  of  the  intimation,  the  drawer  has  lost  the  whole  contents  of  the 
bill. 

It  is  again  said  that  the  bill  was  for  the  accommodation  of  the  acceptors,  Hendry 
and  Company.  But,  in  principle,  this  is  of  no  consequence ;  for,  if  the  object  of  intima- 
tion be  to  preserve  the  funds  of  the  drawer,  it  would  be  contrary  to  the  usage  on  which 
the  whole  rests,  that  this  distinction  be  pleaded  against  an  onerous  [626]  indorsee, 
founded  on  a  balance  of  accounts  between  the  drawer  and  acceptor. 

Answered : — The  doctrine  maintained  by  the  pursuers,  that  in  accommodation-bills 
no  intimation  of  dishonour  is  required,  is  true  in  one  case,  and  is  false  in  another. 
When  the  bill  is  for  the  use  of  the  drawer,  intimation  is  not  required,  because  he  is  the 
person  who  is  primarily  liable  to  retire  the  bill;  and  there  is  no  use  in  intimating  to  him 
what  he  must  know  already.  But  if  the  bill  is  for  the  accommodation  of  the  acceptor, 
who  gets  the  money  for  it,  he  gets  that  money  on  the  credit  of  the  drawer;  and  notifica- 
tion to  him,  the  drawer,  is  therefore  necessary,  that  he  may  secure  his  repayment  from 
the  acceptor. 

But  it  is  said  that  there  must  be  funds  in  the  hands  of  the  acceptor  f illly  equal 

to  retire  the  bill.     This  may  be  very  true ;  but  there  is  no  difference  between  the  case, 

where  such  money  was  previously  in  the  hands  of  the  acceptor,  and  the  case  where  he 

discounted  the  bill,  and  thus  had  money  in  his  hands  before  the  bill  became  due.     In 
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both  cases  the  acceptor  was  bound  to  retire  the  bill ;  and  if  he  did  not  do  so,  intimation 
by  the  holder  of  that  fact  to  the  drawer  was  necessary,  in  order  to  preserve  recourse 
against  him. 

On  advising  the  petition  and  answers,  the  Court  laid  down  this  principle,  that,  in 
general,  every  holder  of  a  bill  is  bound  to  notify  the  dishonour  of  that  bill  to  the  drawer, 
and  he  is  only  relieved  from  this  necessity  by  proving  that  the  bill  was  for  the  accom- 
modation of  the  drawer.  But,  in  the  present  case,  it  was  clear  that  the  bill  was  for 
behoof  of  the  acceptors,  who  got  the  money  for  it,  in  which  case  the  holders  were  not 
relieved  from  the  necessity  of  due  negotiation. 

The  Lords  "adhered." 

No.  181.       F.C.  N.S.  III.  631.     28  May  1814,     2nd  Div.— Lord  Craigie. 

Lieut-General  William  Robertson  of  Lude,  Pursuer. — SotieUor-Oeneral 

Maconochie,  Hagart,  et  Mackenaie. 

The  Hon.  Margaret  Mercer  Elphinstone,  Defender. — Clerk  et  Keay. 

Tuiar  and  Pupil, — The  factor  loco  ttd&ris  has  no  right,  by  law,  to  direct  the  disposal  of 
the  person  of  his  ward. 

A  dispute  having  arisen  between  these  parties  with  regard  to  the  custody  of  Miss 
Katharine  Mercer  to  whom  the  general  was  factor  loco  tutoris^  the  Sheriff  of  Edinbuigfa, 
in  a  summary  application  which  depended  before  him,  pronounced  as  follows  (22d 
January  1813):  "Refuses  the  petition,  without  prejudice  to  the  petitioner's  adopting 
such  measures  relative  to  the  care  of  the  within  mentioned  Miss  Mercer's  person,  as  he 
may  be  advised  he  is  legally  entitled  to  do,  under  his  character  of  factor  loco  tviorUJ* 
Thereafter,  this  interlocutor  was  pronounced  (11th  August  1813):  "Finds,  that  the 
pursuer's  powers,  as  judicial  factor,  do  not  extend  to  the  care  of  Miss  Mercer's  person : 
That  he  is  consequently  not  entitled  to  fix  the  place  of  her  residence,  or  to  select  the 
individual  who  is  to  take  charge  of  her  person :  Therefore,  and  in  respect  no  substantial 
objection  has  been  made  to  the  mode  of  management  at  present  adopted,  and  which 
appears  to  be  sanctioned  by  Miss  Mercer's  nearest  relations,  refuses  the  desire  of  the 
petition,  dismisses  this  action,  and  decerns." 

General  Robertson  brought  the  case  into  the  Court  of  Session  by  advocation ;  and 
Lord  Craigie,  Ordinary,  reported  it  on  informations.  At  the  same  time,  his  Lordship 
issued  the  following  Note : 

*'  In  this  case,  as  well  as  in  every  other  which  comes  before  the  Lord  Ordinary,  he 
was  desirous  of  giving  a  determination  before  it  should  be  carried  to  the  Inner-bouse ; 
but  the  wish  of  the  parties  seemed  to  be,  that  it  should  be  disposed  of  as  speedily  as 
[632]  possible ;  and,  for  the  purpose  of  communicating  what  has  occurred  to  him  on  a 
subject  of  great  importance  and  interest,  the  Lord  Ordinary,  after  considering  the 
memorials,  has  thrown  together  the  following  observations : 

*'The  interlocutor  of  the  Sheriff,  on  23d  January  1813,  appears  to  be  quite  correct 
and  agreeable  to  law.  If  the  measure  proposed  by  the  factor  loco  Moris  was  authorised 
and  proper,  it  was  his  duty  to  pursue  it  without  the  Sheriff's  sanction.  If  it  was  heyond 
his  powers,  it  belonged  to  the  Court  of  Session,  by  whom  he  had  been  appointed,  and  not 
to  the  Sheriff,  to  supply  the  defect,  so  far  as  might  be  necessary. 

"  The  subsequent  interlocutor  of  the  Sheriff  appears  to  be  not  only  inconsistent  with 
the  former  one,  but  to  be  rested  on  grounds  in  which  the  Lord  Ordinary  cannot  acquiesoeL 
If  it  were  to  be  held  in  a  broad  and  general  way,  as  stated  by  the  Sheriff,  that  the  powers 
of  a  factor  loco  trdoris^  in  such  a  case,  do  not  extend  to  the  care  of  the  person,  or  even 
to  the  choice  of  those  who  are  to  superintend  the  care  of  the  household,  as  well  as  the 
health  and  comforts  of  the  lunatic,  it  would  be  necessary,  as  suggested  by  the  Honour- 
able Judge  in  the  other  Division  who  passed  the  bill,  that  the  Court  should  interpose ; 
and  if,  as  has  been  urged  by  Miss  Mercer  Elphinstone,  it  hsis  no  power  or  jurisdiction 
in  that  batter,  it  would  be  indispensable  that  the  factory  should  be  withdrawn,  and  an 
appointment  of  a  tutor  by  the  Court  of  Exchequer  obtained. 

Again,  so  far  as  the  Sheriff  holds  out  the  former  course  of  administration,  as  directed 
by  Miss  Mercer  Elphinstone,  to  be  that  which  is  to  be  followed,  the  interlocutor  appears 
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to  be  erroneous.  From  this  it  would  follow,  as  is  well  stated  in  the  memorial  for  the 
judicial  factor,  that  the  person  appointed  by  the  Courts  though  responsible,  would  have 
no  right  to  interpose,  while  the  person  in  whom  the  power  is  vested  would  not  be  in  any 
way,  or  to  any  extent,  subject  to  its  control  or  animadversion.  Of  late,  it  has  been 
the  wise  policy  of  the  Court  to  interfere  as  little  as  possible  in  the  management  of  funds 
entrusted  to  the  factors  appointed  by  them.  But  surely  it  never  can  be  thought 
expedient  or  proper,  that  such  a  power  should  be  delegated  to  a  third  party,  and,  least 
of  all,  exercised  without  such  delegation. 

"  It  farther  appears  to  the  Lord  Ordinary,  that  the  judicial  factor  ought  to  have,  and 
must  have,  in  the  first  instance,  the  full  exercise  of  his  discretion  in  the  regulation  and 
management  of  Miss  Mercer's  economy  and  household,  including  the  power  of  choosing 
a  person,  such  as  Miss  Dubisson  was,  to  superintend  the  servants  and  others  employed 
in  the  family,  and  to  have  that  peculiar  and  constant  charge  of  Miss  Mercer's  health  and 
accommodation  which  is  on  all  hands  admitted  to  be  requisite.  And  if,  in  the  due 
exercise  of  this  trust,  it  becomes  necessary  to  apply  for  medical  aid,  it  appears  that  the 
judicial  factor,  with  the  concurrence  of  the  lady  so  described,  is  authorized  and  obliged, 
in  the  same  manner,  to  do  so,  and  to  adopt  any  prescriptions  that  may  [633]  be  given. 
If,  instead  of  that  species  of  mental  incapacity  under  which  Miss  Mercer  labours,  she  were 
subject  to  paroxysms  of  fury,  the  Lord  Ordinary  can  have  no  doubt  that,  whatever  degree 
of  coercion  was  deemed  necessary  by  the  faculty,  would,  from  the  indispensable  necessity 
of  the  thing,  fall  within  the  powers  of  the  judicial  factor.  And,  holding  the  person 
applied  to  by  the  judicial  factor  to  be  a  fit  person  to  be  consulted,  as  he  unquestionably 
is,  there  seems  to  be  no  doubt  that,  by  removing  Miss  Mercer  to  a  place  in  the  country 
where  she  can  have  the  benefit  of  air  and  exercise,  along  with  the  advantages  she  now 
enjoys,  the  factor  would  act  with  propriety  and  with  fuU  authority. 

"  If  the  person  named  by  the  Court  is  not  worthy  of  such  a  trust,  he  ought  not  to 
have  been  named,  and  no  time  should  be  lost  in  removing  him.  While  he  continues  in 
the  office,  it  is  to  be  presumed  that  he  will  exercise  it  rightly.  If  he  acts  otherwise, 
the  Court  will  at  all  times  be  ready  to  listen  to  the  remonstrances  of  those  who,  by 
relation  or  friendship,  may  be  interested  in  the  unfortunate  object  of  his  appoint- 
ment. But  to  suppose,  as  has  been  done,  that  the  personal  health  and  comforts  of 
the  lunatic  are  to  be  altogether  regulated,  or  to  be  put  under  the  absolute  direction  of 
an  individual  who  is  not  authorized  by  the  Court,  and  particularly  one  who,  from 
his  situation,  cannot  bestow  that  attention  which'  is  necessary,  appears  to  be  rather 
unreasonable. 

"The  Lord  Ordinary  might  add,  that,  to  a  certain  extent,  the  propriety  of  the 
measures  proposed  by  the  judicial  factor  seems  hardly  to  be  disputed  by  Miss  Mercer 
£lphinstone ;  that  there  should  be  some  respectable  female,  of  a  rank  and  habits  of  life 
superior  to  an  ordinary  servant,  to  superintend  Miss  Mercer's  household,  and,  at  the 
same  time,  to  attend  to  her  peculiar  wants  and  exigencies,  cannot  be  doubted.  Such  a 
person  was  Miss  Dubisson.  And,  so  far  as  can  be  discovered,  the  lady  now  suggested, 
though  perhaps  not  known  to  Miss  Mercer  Elphinstone,  seems  to  have  even  superior 
qualifications,  because,  with  every  requisite  in  point  of  character,  she  is  described  as 
having  had  considerable  experience  in  similar  cases. 

"  If  the  lady  who  is  authorized  to  succeed  Miss  Dubisson  were  to  refuse  admission 
to  Mr.  and  Mrs.  Mercer  when  desirous  to  visit  Miss  Mercer  at  proper  times,  she  would 
be  greatly  to  blame.  But  beyond  this,  it  does  not  appear  that  these  parties,  or  any  of 
the  other  connections  of  the  family,  ought  to  have  any  power  that  does  not  flow  horn 
the  judicial  factor. 

**  To  all  this  it  might  be  added,  that  if  any  special  authority  were  necessary,  it  ought 
to  be  bestowed  by  the  Court.  If  the  judicial  factor  cannot  interpose,  least  of  all  it  is  to 
be  permitted  to  any  private  individal  to  assume  the  management  of  Miss  Mercer's 
person.  In  the  legal  point  of  view,  Miss  Mercer  Elphinstone  would  be  the  last  person 
to  whom  such  authority  would  be  given.  If  additional  or  extraordinary  powers  were  to 
be  granted,  they  would  be  bestowed  upon  the  judicial  factor,  and  none  else.  To  divide 
[634]  the  authority  between  him  and  any  other  person,  would  produce  nothing  but 
confusion  and  embarrassment. 

"But  it  does  not  appear  that  any  new  or  additional  authority  is  necessary.  Though 
such  appointments  have  been  not  unusual  for  the  last  forty  years,  there  has  been  no 
doubt  of  the  factor's  power  to  do  every  thing  that  was  necessary.    And  as  to  any  want 
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of  authority  in  the  Court  of  Session  itself  to  invest  a  factor  with  such  powers,  it  appean 
that  if  it  is  not  warranted  to  direct  every  thing  that  is  for  the  welfare  of  the  lunatic,  it 
ought  not  to  interfere  at  all. 

"  In  the  case  of  Falconer  against  Thomson,  17th  February  1792,  where  the  questitm 
was  as  to  the  power  of  the  factor  loco  ttdoris  to  enter  into  a  submission,  it  was  justly 
observed,  "  that  such  an  appointment  was  now  made  altogether  to  supply  the  want  of  a 
tutor ;  and,  therefore,  whatever  powers  were  usually  and  necessarily  entrusted  to  tbe 
one  ought  also  to  belong  to  the  other.  Without  this  the  remedy  would  be  incomplete." 
And  holding  "  that  the  interference  of  the  Court  on  such  occasions  is  most  expedient  and 
just,  as  being  much  more  easily  obtained,  and  with  greater  readiness  adapted  to  the 
circumstances  of  each  particular  case,  while  the  administration  of  the  factors  appointed 
by  them  is  liable  to  a  more  uniform  and  regular  examination  and  adjustment  than  in  the 
Court  of  Exchequer,  the  Lord  Ordinary  has  no  doubt  the  Court  will,  in  this  case,  give 
whatever  powers  may  be  thought  wanting." 

Informations  were  lodged  in  terms  of  the  Lord  Ordinary's  appointment. 

Argument  for  General  Robertson  : 

The  office  of  factor  loco  tutoris  is  provided  by  law  for  those  cases  where  there  is  no 
tutor.  If  he  has  no  power  over  the  person,  the  rule  must  be  universal.  He  can  have 
as  little  power  when  there  is  no  one  willing  to  interfere,  as  where  there  is.  And 
having  no  power,  it  cannot  be  his  duty  to  do  so.  The  consequence  is,  that  tlie 
unfortunate  pupil  or  ward  can  legally  have  no  one  interested  in  taking  charge  of  him ; 
and  the  meaning  and  appointment  of  the  law  would  fall  lam<^ntably  short  both  of  what 
should  be  its  object,  and  of  what  is  called  for  by  reason  and  humanity.  The  office  is  of 
late  invention,  and  there  seems  to  be  no  authorities  upon  the  point ;  but  assuredly  the 
claim  now  made  by  the  General  is  reasonable,  and  even  necessary  in  many  cases ;  and, 
in  the  absence  of  other  authority,  it  should  be  governed  by  the  rules  applicable  to  the 
tutor  in  whose  place  the  factor  loco  tutorie  comes.  And  even  if  his  authority  is  merely 
indirect,  and  in  consequence  of  his  concern  with  the  estate,  at  all  events  it  must  he 
preferable  to  that  of  the  respondent,  who  is  not  the  nearest  agnate  nor  cognate,  and  can 
undoubtedly  have  no  authority  at  all ;  [636]  besides  that,  he  is  absolutely  disqualified, 
by  being  the  heir  at  law  of  the  pupiL 

Argument  for  Miss  Mercer  Elphinstone : 

The  question  is  not  with  regard  to  the  adoption  of  a  system  of  management  in  this 
case,  but  relates  to  the  continuance  or  alteration  of  a  system  of  management  adopted  hy 
the  respondent  several  years  ago,  with  the  full  consent  and  sanction  of  the  General 
himself.  If  it  were,  there  is  no  ground  on  which  the  factor  loco  tutoris  can  lay  claim  to 
any  such  power.  As  his  very  name  imports,  so  his  duties  relate  solely  to  the  manage- 
ment of  the  estate.  £ven  in  the  case  of  tutors,  it  is  the  Court  of  Exchequer  which 
provides  for  the  want  of  a  tutor  at  Jaw,  or  a  testamentary  tutor.  The  Court  of  Session 
has  no  such  power  ;  and  much  less  can  it  be  supposed  that  the  Court  meant  to  invest 
the  factor  loco  tutorie  with  an  authority  which  it  cannot  give  to  any  tutor ;  Ersk.  i.  viL 
s.  10,  14. 

The  case  was  advised  28th  May  1814. 

Lord  Olenlee. — I  certainly  think  that,  even  if  General  Robertson  had  been  tator  at 
law,  his  management  might  be  controlled  by  the  Court.  I  have  not  the  most  distant 
idea  that  the  tutor  at  law  has  any  arbitrary  and  uncontrollable  power.  There  is  no 
explanation  on  the  part  of  the  General,  of  what  the  necessity  is  for  a  change,  nor  has  he 
given  us  any  account  which  can  enable  us  to  judge  whether  the  measures  which  he  pro- 
poses are  right  or  wrong.  I  can  conceive  that  there  may  be  particular  circumstances  in 
her  situation  that  may  render  it  better  for  her  to  remain  where  she  is.  I  would  like  to 
have  some  further  investigation  made  by  physicians ;  but,  in  the  meantime,  it  is  quite 
plain  that  the  General  has  no  right  to  direct  it. 

Lord  Meadowbank, — I  am  of  the  opinion  of  the  Lord  Ordinary  ;  and  I  think  the 
respondents  would  have  done  well  if  they  had  taken  notice  of  his  Lordship's  notea 
They  are  to  my  mind  most  convincing.  I  conceive  the  law  to  be  the  same  with  us  in 
this  respect  as  it  is  in  England.  Here  we  place  that  charge  on  the  Crown,  which  is 
executed  there  by  courts  of  justice  :  But  the  principle  is  the  same. 

The  General  went  wrong,  I  think,  in  applying  to  the  Sheriff,  but  it  was  excusably 
wrong,  and  not  so  much  so  as  the  Sheriff  himself  was  in  the  opinion  which  he  gave. 
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He  should  have  refused  the  petition  as  incompetent,  and  left  him  to  apply  to  the  Court 
for  authority.  His  business  was  to  apply  to  the  Court  to  sanction  the  existing  arrange- 
ment, or  to  propose  some  other. 

The  law  of  Rome  committed  the  care  of  the  person  to  the  tutor ;  but  we  have  long 
modified  that^  and  have  given  the  management  to  the  next  cognate.  I  understand  that 
to  be  the  establish-  [636]  -ed  doctrine  of  the  law  of  this  country.  Our  lawyers  always 
reprobated  the  law  of  Home,  which  they  said  was  committing  the  lamb  to  the  care  of 
the  wolf,  and  have  adopted  the  other  in  its  place. 

Your  Lordships,  if  you  think  proper,  may  have  recourse  to  Dr.  Gregory,  or  any 
other  person,  to  give  in  a  report.  I  have  no  notion  of  the  respondent's  doctrine, 
that  an  arrangement  that  has  been  adopted  formerly  must  continue  to  go  on  by  its 
own  force. 

Lard  BanmUyne, — My  opinion  coincides  very  much  with  that  of  Lord  Meadowbank. 
On  reading  Lord  Craigie's  notes,  the  views  that  are  there  struck  out  appear  to  me  to  be 
very  nearly  just.  When  the  Court  appoints  a  factor  loco  iutoris,  I  don't  see  that  he  is 
of  necessity  entitled  to  the  charge  of  the  person ;  but  where  he  is  the  person  entitled  by 
law  to  be  tutor,  at  any  rate  he  has  such  an  interest  as  makes  it  very  natural  for  him  to 
give  directions  for  the  care  of  the  person.  The  Court  are  all  of  opinion  that  it  belongs, 
in  the  first  instance,  to  the  tutor  at  law  to  dispose  of  the  person,  till  there  is  evidence 
that  he  has  taken  wrong  measures.  In  the  same  way  here,  I  really  think  the  General 
has  a  very  natural  right  to  come  forward.  On  the  other  hand,  I  don't  think  Miss 
Mercer  has  the  smallest  legal  title  of  any  kind.  At  the  same  time,  if  she  is  under  the 
care  of  Miss  Mercer,  and  the  General  is  about  to  remove  her,  if  it  can  be  shewn  to  the 
CoTirt  that  she  was  better  placed  under  the  care  of  the  lady  with  whom  she  is  at  present^ 
than  she  would  be  by  the  change  proposed  by  the  General,  the  Court  may  interfere ; 
and  I  think  we  should  remit  to  proper  persons  to  inquire  into  the  situation  of  this  lady, 
and  to  give  their  opinion  upon  it. 

Lord  Bobertsan, — ^The  question  is  new.  General  Eobertson  has  no  title  dejure  to 
the  charge  of  the  person  as  factor  loco  ttdoris.  He  is  entitled  to  the  office  of  curator, 
but  til]  he  is  vested  with  that  character,  he  is  not  entitled  to  interfere  at  all  as  such. 
If  he  has  any  right,  it  is  as  factor  loco  tutoria,  and  the  question  in  that  point  of  view  is 
quite  new;  and,  in  considering  it,  I  naturally  look  to  the  Act  of  Sederunt  The 
preamble  to  that  Act  relates  exclusively  to  the  estate^  to  which  the  whole  provisions  in 
it  are  confined :  There  is  not  a  word  of  direction  as  to  the  conduct  of  the  factor  with 
regard  to  the  custody  of  the  person  put  under  his  care,  though  there  are  a  number  of 
particular  and  minute  directions  as  to  the  management  of  the  estate.  It  has  been  stated, 
that  whatever  powers  are  usual  to  tutors,  should  also  belong  to  the  factor  loco  tutoris. 
That  may  be  true  relative  to  the  powers  of  managing  the  estate,  but  I  doubt  if  it  is  so 
as  to  the  custody  of  the  person.  All  tutors  have  not  the  custody  of  the  person.  In 
case  of  an  appoi:itment  by  the  father,  they  have  the  custody,  and  are  not  bound  to  find 
caution ;  but  tutors  at  law  are  in  another  situation,  for  they  do  not  always  keep  the 
custody.  When  he  is  heir  to  the  estate,  the  nearest  cognate  gets  the  custody  of  the 
person.  All  the  [637]  regalations  of  the  Act  of  Sederunt  appear  to  me  to  apply 
exclusively  to  the  estate,  and  not  the  person.  At  the  same  time,  I  suspect  the  practice 
is  otherwise.  Considerable  inconvenience  may  be  apprehended  from  a  separation  of  the 
two;  but,  notwithstanding  that,  the  factor  loco  tutoris  is  not  entitled  to  it  dejure.  The 
situation  of  the  factor  may  give  him  a  title  and  interest,  if  any  thing  is  wrong  in  the 
management,  to  complain  of  it;  and  if  the  General  should  come  forward  with  any 
specific  allegation,  I  would  then  listen  to  it ;  but  on  the  general  abstract  question, 
whether,  under  the  authority  of  his  appointment,  he  is  entitled  to  the  custody  or 
management  of  the  person,  I  think  he  is  not. 

Lord  Jiutice-Olerk. — It  has  not  been  made  out  that  the  appointment  of  a  factor  loco 
ttUoris  gives  him  a  charge  of  the  person,  particularly  in  the  degree  of  relationship  in 
which  these  parties  stand ;  and,  at  the  same  time,  I  am  equally  clear  that  Miss  Mercer 
has  no  such  right.  We  must  exercise  our  prsBtorial  powers,  and  take  the  management 
into  our  own  hands,  and  with  that  view  we  ought  to  take  the  opinion  of  persons  quali- 
fied to  decide  upon  what  mode  of  treatment  is  best. 

The  Court  pronounced  this  interlocutor  (28th  May  1814)  : — "Before  answer,  remit 
to  Drs.  James  Gregory  and  James  Hamilton,  senior,  physicians,  and  Dr.  William 
Farquharson,  Fellow  of  the  Boyal  College  of  Surgeons,  all  of  Edinburgh,  to  visit  Miss 
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Mercer,  and  inform  themselves  as  to  her  present  situation,  and  to  suggest  what,  in  their 
opinion,  is  the  most  proper  establishment  to  be  formed,  and  place  of  residence  to  be 
chosen  for  her  comfort  and  health."  ^ 


[The  following  report  of  this  case  is  taken  from  N,S.  IV.  AppP^ 

No.  182.       F.C.  N.S.  IV.  App.     31  May  1814.     2nd  Div.— Lord  Craigie. 

Chakles  Stewart,  Pursuer. — J,  MiUar, 

John  Bell,  Defender. — Buchanan, 

Cautioner, — A  cautioner  to  his  landlord  for  his  rent,  is  entitled  to  an  assignation  to  the 
right  of  hypothec  over  the  invecia  et  iUata,  as  well  as  over  the  furniture  belonging  to 
the  tenant. 

This  case  having  been  misunderstood,  it  is  deemed  proper  to  state  the  circumstancM 
under  which  the  decision  was  pronounced,  which  did  not  appear  necessary  formerly. 

Mr.  Alexander  Walker,  lecturer  in  Edinburgh,  took  a  house  from  Mr.  John  Crawford 
of  Leith,  for  half  a  year  from  Martinmas  1808  to  Whitsunday  1809 ;  and  Mr.  John 
Bell,  surgeon  in  Edinburgh,  was  cautioner  for  payment  of  the  rent. 

Mr.  Walker  hired  furniture  for  the  house  from  Mr.  Francis  Allan,  upholsterer  in 
Edinburgh. 

When  the  rent  became  due,  Mr.  Crawford  applied  to  the  Sheriff  of  Edinburgh,  and 
obtained  warrant  for  sequestrating  the  furniture. 

Before  the  sequestration  was  awarded,  Mr.  Allan  gave  in  a  petition  to  the  Sheriff^ 
stating  that  the  furniture  belonged  to  him,  and  praying  "  to  appoint  the  said  petition  to 
be  served  upon  the  said  John  Crawford,  the  landlord,  and  upon  the  said  Alexander 
Walker,  tenant  of  the  house,  and  thereafter  to  grant  warrant  for  redelivery  of  the 
foresaid  articles  of  furniture  to  the  petitioner,  upon  his  paying  Mr.  Crawford  the 
foresaid  half-year's  rent  of  twenty  guineas,  Mr.  Crawford  at  the  same  time  assigning  tiie 
petitioner,  into  the  foresaid  missive  of  cautionary  by  Mr.  Bell,  to  the  extent  of  that 
sum,  and  any  expences  that  may  be  incurred  by  him.'' 

The  Sheriff  (24th  May  1809)  "Finds,  that  the  landlord's  hypothec  does  not  affect 
the  furniture  in  question  for  more  than  the  half-year's  rent  due  at  Whitsunday  last; 
and,  upon  the  petitioner's  paying  the  landlord  that  half-year's  rent,  finds,  that  he  ia 
entitled  to  delivery  of  the  furniture :  Finds,  that  the  landlord  is  bound  to  assign  tiie 
petitioner  into  the  cautionary  obligation  to  the  extent  of  said  half-year's  rent,  and 
decerns." 

Mr.  Allan  then  paid  the  rent,  and,  in  consequence  of  this  interlocutor,  he  obtained 
an  assignment  from  the  landlord  of  the  cautionary  obligation  due  by  Mr.  Bell ;  and  Mr. 
Crawford  having  afterwards  paid  the  debt  to  Mr.  Allan,  received  from  him,  in  his  torn, 
an  assignment  to  the  same  cautionary  obligation. 

Crawford  then  raised  an  action  against  Mr.  Bell  before  the  Magistrates  of  Edinburgh, 
and  decree  having  been  obtained  in  absence,  a  bill  of  suspension,  which  was  presented, 
was  passed,  and  the  case  having  come  before  Lord  Craigie  as  Ordinary,  his  Lordship 
(19th  June  1813)  "  finds  the  letters  orderly  proceeded,  and  decerns." 

The  Lord  Ordinary  having  adhered  to  this  interlocutor,  Mr.  Bell  petitioned  the 
Court,  and  pleaded.  That  the  landlord's  right  of  hypothec  extended  over  all  the  invecia 
et  Ulata,  as  well  as  over  furniture  belonging  to  the  tenant  himself,  and  that  if  he  had 
paid  the  rent  to  the  landlord,  he  would  have  been  entitled  to  an  assignment  to  the 
hypothec  himself,  so  as  to  have  operated  his  relief  out  of  the  furniture,  instead  of  being 
liable,  as  had  been  found  by  the  Lord  Ordinary,  to  reimburse  the  owner  of  the 
furniture. 


^  The  gentlemen  to  whom  this  remit  was  made,  having  lodged  a  report  of  their 
opinion,  the  Court  (18th  June  1815)  "approve  of  the  present  establishment  of  Uisi 
Mercer's  household,  and  find  no  occasion  for  change  in  it." 
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The  petition  was  followed  with  answers ;  hut  the  Court  were  quite  clear,  that  the 
argument  of  the  petitioner  was  well  founded.  They,  therefore,  hy  an  unanimous  judg- 
ment, altered  the  interlocutor,  and  suspended  the  letters  simpliciter. 


No.  184.     F.C.  N.S.  III.  641.     9  June  1814.     2nd  Div.— Lord  Robertson, 

Petition  Alsxander  Leslie  and  James  Black,  &c.  Members  of  the  Kirk- 
Session  of  Largo,  Petitioners. — J,  H.  Mackenzie. 

Consuetude, — The  terms  of  a  deed  of  mortification,  as  to  the  mode  of  the  trustees  therein 
nominated  giving  their  votes,  may  be  interpreted  by  consuetude. 

In  the  year  1659,  Mr.  John  Wood  founded  an  hospital  in  the  village  of  Largo.  By 
deed  of  mortification,  he  appointed  the  Earl  of  Wemyss,  and  certain  other  individuals, 
"  together  with  the  minister  and  remanent  members  of  the  kirk-session  of  Largo,  and 
their  successors,  ministers  and  elders  for  the  time,  to  be  lawful  and  undoubted  patrons 
of  this  my  present  foundation  and  mortification  in  all  time  coming." 

After  the  death  of  Mr.  Wood,  the  members  of  the  kirk-session,  in  consequence  of 
the  opinion  of  counsel,  continued  to  vote  collectively  as  one  person.  Some  years  ago, 
however,  they  conceived  that  each  member  was  entitled  to  a  separate  vote ;  and  they 
accordingly  raised  an  action  for  the  purpose  of  having  it  found,  that  every  member  of 
the  kirk-session  had  a  vote  in  the  patronage  and  management  The  Lord  Ordinary, 
before  whom  the  cause  depended,  found,  "  that,  by  the  terms  of  the  deed  of  mortifica* 
tion,  as  explained  by  the  usage  which  has  taken  place  since  the  date  thereof,  the 
minister  and  members  of  the  kirk-session  of  Largo  are  not  entitled  to  vote  per  capita  in 
any  matter  relative  to  the  said  mortification,  but  are  entitled  to  one  vote  only ;  which 
vote  must  be  given  by  a  delegate  chosen  by  the  minister  and  other  members  of  the  kirk^ 
session." 

The  pursuers  reclaimed,  and  argu^d^ 

Usage  cannot  qualify  the  deed  in  the  smallest  degree.  It  is  incontestible  that  usage 
for  double  the  time  in  question  would  not  operate  the  smallest  change  upon  the  right  of 
parties  under  a  deed  of  this  description.  In  this  view,  it  matters  nothing  though  the 
acquiescence  of  the  kirk-session  had  been  complete,  and  accompanied  with  express 
declarations  on  their  part  that  they  had  no  right  whatever.  The  kirk-session  had  no 
power  to  alter  Mr.  Wood's  deed  of  mortification,  either  by  consent,  acquiescence,  or 
sufferance  of  prescription.  The  most  express  deed  on  their  part  would  have  been 
nnavailing  to  bind  their  successors,  as  the  Court  must  have  given  effect  to  the  legal 
right  of  the  kirk-session  as  soon  as  it  wi^  discovered  and  vindicated  by  the  members. 

The  Court,  however,  being  chiefly  influenced  by  the  long  consuetude,  refused  the 
petition. 

[Cf.  Magistrates  of  Edinburgh  v.  M'Laren,  8  R  (H.L.)  161.] 


No.  186.       F.C.  N.S.  III.  643.     11  June  1814.     2nd  Div.—Lord  Craigie. 

Messrs.  Beid  and  M'Call,  Merchants  in  Glasgow,  Pursuers. — Cranstoun 

et  Cuningfiame. 

John,  Thomas,  and  Archibald  Douglas,  Merchants  in  Glasgow,  Defenders. 

— Moncrieff, 

Process — Society. — It  is  not  competent  to  pursue  for  a  debt  due  by  a  company,  all  the 
partners  of  that  company  who  reside  in  Scotland,  as  individuals,  without  calling  the 
company  itself. 

The  house  of  J.  T.  and  A.  Douglas  and  Company  has  two  establishments,  one  in 
Glasgow,  where  the  above  Arm  is  employed;  another  in  Demerara,  which  conducts 
business  under  the  copartnery  of  Douglas,  Reid,  and  Company. 
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Messrs.  Reid  and  M'Call,  merchants  in  Glasgow,  made  yarious  conBigDmentB  to 
Douglas,  Reid,  and  Company  in  Demerara,  and  received  in  return  the  produce  of  that 
climate.  In  consequence  of  these  transactions,  Messrs.  Reid  and  M'Call,  supposing 
themselves  to  have  a  claim  against  Douglas,  Reid,  and  Company,  considerably  greater 
than  what  was  admitted,  raised  an  action  before  the  Magistrates  of  Glasgow  agaiiisl 
J.  T.  and  A.  Douglas,  as  individual  partners  of  the  house  of  Douglas,  Reid,  and 
Company. 

The  Magistrates  sustained  the  action,  and  allowed  the  pursuers  a  proof  of  their  libel 
[644]  Messrs.  Douglas  presented  a  bill  of  advocation  on  the  ground  of  incom- 
petency ;  and  the  Lord  Ordinary,  before  whom  the  cause  depended,  '^  sisted  procedure 
until  Mr.  Reid,  and  also  the  representatives  of  Mr.  Falconer,  both  of  them  said  to  be 
partners  of  Douglas,  Reid,  and  Company,  shall  be  made  parties  to  this  action." 

The  pursuers  reclaimed  to  the  Court,  and  argued. 

That  the  action  was  competent  as  laid,  and  there  was  no  necessity  for  the  proeeea 
being  sisted,  since  all  contracts  with  partners  of  a  company  being  joint  and  sevend,  each 
individual  partner  is  bound  for  the  whole.  A  Court  can  only  proceed  against  those  who 
are  amenable  to  its  jurisdiction,  either  by  personal  residence,  or  by  having  propeity 
within  the  territory.  When,  therefore,  a  creditor  has  several  debtors  who  are  jointly 
and  severally  liable  to  him,  and  some  of  them  are  within  the  jurisdiction  of  the  Court, 
while  others  are  beyond  its  reach,  it  follows  that  he  is  entitled  to  maintain  his  action 
against  those  within  the  jurisdiction.  Being  liable  for  the  debt,  the  only  plea  they  can 
maintain  is,  that  all  the  debtors  are  not  made  parties ;  but  the  plea  is  inadmissible  in 
the  present  case,  because  those  debtors  who  are  not  called  are  not  subject  to  the 
jurisdiction  of  the  Court;  Lady  Carrington  against  Cautillon,  Bunbury^s  Reports^ 
p.  107. 

Anstoered  for  the  defenders : 

That  they  acknowledge  themselves  to  be  ultimately  responsible  for  the  debts  of  the 
house  at  Demerara.  A  creditor  of  a  company,  however,  cannot  pursue  an  individnal 
partner,  till  he  constitute  his  debts  against  tiie  company.  The  nature  of  the  contract  of 
society  supposes  that  the  copartnery  or  persona  juris,  composed  of  all  the  members,  is 
entirely  distinct  from  the  individuals  who  compose  it;  26th  February  1741,  KUk  voce 
Society;  Stevenson  and  Company  against  Macnair,  14th  November  1757. 

Now,  if  the  creditor  of  a  company  cannot  bring  his  action  against  a  single  paitnei; 
but  must  make  his  claim  against  the  company  or  the  managing  partners,  it  necessarilj 
follows  that  where  the  company  is  established  in  one  jurisdiction,  no  creditor  can  sne  an 
individual  partner  residing  in  a  different  jurisdiction  for  payment  of  the  company's 
debts.  But  it  is  impossible  for  the  pursuers  to  bring  the  company  settled  at  Demerara 
within  the  jurisdiction  of  the  Magistrates  of  Glasgow ;  and,  therefore,  there  can  be  no 
right  of  action  against  the  proper  debtor  of  the  pursuers,  which  is  the  copartnery  of 
Douglas,  Reid,  and  Company,  of  Demerara. 

The  Court  (11th  June  1814)  dismissed  the  action. 

[Cf.  M^Tavish  v.  Lady  Saltoun,  3  Feb.  1821,  F.C. ;  Zuill  v.  M'Murchy,  4  D.  876; 
Edinburgh  and  Glasgow  Bank  v.  Etoan,  14  D.  550 ;  Muir  v.  CoUeU,  24  D.  1122, 1123, 
1124;  M' Naught  v.  Milligan,  13  R.  367;  NeUson  v.  Wilson,  17  R.  618;  Lcrd 
Advocate  v.  Thomson,  24  R.  544.] 


No.  187.   F.C.  N.S.  IIL  645.     14  June  1814.     1st  Div.— Lords  Balgray  and  Alloway. 

John  Bell,  Writer  to  the  Signet,  and  Akchibald  Bbll,  Advocate, 

TuisuGVQ.—Jardine, 

John  Lamont  of  Lament  and  John  Mercer  and  John  Macphebson, 
Defenders.— For  Lamont,  W.  Macdonald ;  for  the  Tenants,  Matheson. 

Tack — Singular  successor — Landlord  and  tenant — Local  custom, — A  case  where  the 
Court  gave  effect  to  a  claim  of  an  outgoing  tenant  against  a  singular  successor  of  his 
landlord's,  founded  on  a  custom  in  the  district  of  country  where  the  lands  were 
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situate,  though  there  was  nothing  but  the  local  practice  to  point  out  to  the  purchaser 
of  the  lands  the  existence  of  such  a  claim. 

In  the  year  1809,  Lament  of  Lament  sold  part  of  the  lands  of  Invernyne,  lying  in 
the  district  of  Cowall,  and  county  of  Argyll,  to  Mr.  Robert  Cathcart,  writer  to  the 
signet 

Previous  to  the  sale,  it  had  been  agreed  between  Mr.  Cathcart,  Messrs.  £eUs,  and 
Mr.  Younger  of  Largiemore,  to  divide  the  lands  among  them ;  and  Mr.  Cathcart  was 
entrusted  to  make  all  the  necessary  inquiries,  and  to  complete  the  sale  in  his  own  name. 

Mr.  Cathcart  accordingly  visited  the  lands,  and  made  all  the  usual  inquiries  as  to  the 
situation  of  the  lands,  and  burdens  on  the  property. 

The  lands  were  let  from  year  to  year,  except  two  farms  on  the  lot  which  was  to 
belong  to  Mr.  Younger. 

The  sale  was  completed ;  and  Mr.  Lamont  having  been  informed  of  the  arrangement 
between  Messrs.  Cathcart,  Bells,  and  Younger,  granted  them  separate  dispositions  to 
their  respective  portions. 

The  purchasers'  entry  was  to  draw  back  to  Whitsunday  1809,  and  the  first  instal- 
ment of  the  price  was  to  be  paid  at  Martinmas  of  that  year. 

In  the  month  of  April  1810,  Messrs.  Bells  visited  their  part  of  the  lands,  and,  in 
convessation  with  the  tenants,  they  for  the  first  time  learned,  that  they,  the  tenants, 
claimed  a  right  to  remove  the  doors  and  windows  of  the  houses  when  they  quitted  the 
farm  at  the  ensuing  Whitsunday,  and  also  to  receive  from  Messrs.  BeUs  the  full  value  of 
the  shells  of  the  houses  on  the  different  farms. 

[646]  The  origin  of  this  claim  was  stated  to  be  this :  One  of  Lament's  ancestors  had 
induced  his  tenants  to  build  houses  on  their  farms  at  their  own  expence,  under  an 
agreement  that  the  landlord  should  refund  to  the  tenant,  at  the  end  of  his  lease,  the 
value  of  the  houses ;  at  every  subsequent  renewal  of  a  lease,  the  incoming  tenant  had 
paid  the  outgoing  tenant  the  value  of  the  houses,  receiving  a  renewal  of  the  landlord's 
obligation  in  his  favour ;  and  thus  the  obligation  was  always  kept  up  against  the  land- 
lord. It  was  further  stated,  that  this  was  a  common  practice  in  that  part  of  the 
country. 

Lamont  having  insisted  that  this  was  a  claim  effectual  against  singular  successors  in 
respect  of  the  practice  of  the  district,  it  was  arranged,  for  the  purpose  of  trying  the 
question,  that  Messrs.  Bells  should  bring  an  action  against  the  tenants  for  their  rents, 
and  that  the  tenants  of  one  of  the  farms  should  also  raise  an  action  against  Messrs. 
Cathcart,  Bells,  Younger,  and  Lamont,  for  the  value  of  the  houses.  The  settlement  of 
the  claim  in  (me  case  would  of  course  settle  the  claims  in  alL 

In  these  actions  Messrs.  Bell  pleaded  upon  their  rights  as  singular  successors,  and 
argued,  That  the  present  claim  was  founded  ou  a  private  verbal  agreement  between  land- 
lord and  tenant,  which  could  not  affect  them :  That  there  was  any  local  practice  to  sanc- 
tion such  an  arrangement  was  nothing  to  the  purpose,  because  the  practice,  ex  sua  ncUura, 
was  one  which  could  not  affect  singular  successors,  who  cannot  be  bound  by  any  thing 
which  they  don't  see,  unless  these  may  have  their  origin  in  the  stipulations  between  land- 
lord and  tenant,  or  in  a  universal  and  acknowledged  practice.  And  it  was  denied  that 
such  practice  as  now  founded  on  was  of  so  universal  a  prevalence,  even  in  Argyllshire, 
as  to  make  it  a  rule. 

Lamont  argued :  The  question  is  not,  whether  a  verbal  personal  obligation  between 
landlord  and  tenant  is  binding  upon  a  singular  successor,  but  it  is,  whether  an  im- 
memorial usage  of  settlement  betwixt  landlord  and  tenant,  in  a  particular  barony  or 
district)  is  not  an  implied  condition  in  every  lease  on  that  barony  or  in  that  district, 
whether  the  lease  be  written  or  verbal  ?  The  practice  here  alluded  to  prevails  uni- 
versally in  the  district  of  Cowall,  in  other  parts  of  Argyllshire,  and  in  the  islands  of 
Bute  and  Skye.  It  is  in  fact  an  intrinsic  part  of  every  lease  in  these  districts,  and 
must  be  vaUd  against  a  singular  successor  as  much  as  a  right  of  thirlage,  or  any  other 
burden  on  his  right  of  property. 

The  tenants  contended,  That  they  were  entitled  to  relief  either  from  Lamont  or 
from  their  present  landlordis ;  and  they  left  these  persons  to  settle  their  liability  as  they 
could* 

In  the  action  at  the  instance  of  the  tenants,  the  Lord  Ordinary  pronounced  this 
interlocutor:   ''Having  considered  this  process,  [617]  and  having  heard  parties,  &c. 
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finds  that  the  defender,  Mr.  Lamont  of  Lamont,  sold  the  lands  possessed  bj  the 
pursuers  to  the  other  defenders,  Messrs.  Bells  and  Cathcart;  and  in  the  claaw  of 
warrandice  contained  in  the  disposition  of  said  lands,  he  excepted  the  missives  of  lease 
granted  by  him :  Finds,  that  the  present  claim  of  the  pursuers  is  not  founded  upon  any 
express  obligation  contained  in  the  missives  of  lease,  but  upon  the  general  undezBtand- 
ing  of  that  district  of  the  country,  that  the  outgoing  tenant  is  entitled  to  be  reimbaiMd 
for  meliorations  on  houses  above  the  value  delivered  over  to  him  at  entry,  and  also  to 
carry  away  the  doors  and  windows  if  the  value  is  not  otherwise  settled :  Finds,  that  &e 
general  practice  of  the  district  where  the  lands  are  situated,  entitles  the  pursaeis  to 
make  the  claim  contained  in  the  libel:  Finds,  that  as  the  said  claim  arises  from  a 
custom  in  that  part  of  the  country,  and  not  from  any  extrinsic  personal  obligation  en 
the  part  of  the  seller,  the  reimbursement  must  be  made  by  the  purchaser  in  possesion 
of  the  property  at  the  end  of  the  lease,  who  will  also  be  entitled  to  claim  bom  the 
tenants  the  performance  of  any  obligations  arising,  at  the  end  of  their  leases,  beneficial 
to  the  proprietor :  Therefore  finds  the  defenders,  Messrs.  Bells,  and  the  representatiTes 
of  the  late  Robert  Cathcar!;,  liable  in  the  claim  of  the  pursuers,  and  assoikias  the  said 
John  Lamont  from  the  conclusions  of  the  present  summons,  and  decerns ;  and  before 
answer,  as  to  the  particular  sums  claimed,  appoints  the  pursuers  to  give  in  a  special 
condescendence  thereof ;  and  when  given  in,  allows  the  defenders,  Messrs.  Bells,  to  see 
and  answer  the  same." 

Messrs.  Bells  represented  against  this  interlocutor;  and  the  case  having  been 
remitted  to  Lord  Alloway,  on  Lord  Balgray's  removal  to  the  Inner-House,  his  Lordship 
pronounced  this  interlocutor  (18th  February  1814) :  "In  respect  that  the  sums  claimed 
by  the  outgoing  tenants  for  the  houses,  could  not  be  exigible  unless  they  were  dae, 
according  to  the  custom  of  that  part  of  the  country  where  the  lands  are  situated,  there 
being  no  personal  obligations  to  that  effect  by  the  late  proprietor,  and  which  usage,  the 
Lord  Ordinary  knows,  is  a  great  deal  more  general  than  what  it  is  supposed  to  be  by 
the  representers :  Befuses  the  representation,  and  adheres  to  the  interlocutor  com- 
plained of." 

Messrs.  Bell  petitioned  the  Court,  and  urged  all  their  former  arguments,  and  anawers 
were  given  in  both  by  Lamont  and  the  tenants. 

On  advising  these,  the  Court  '*  adhered." 

[Cf.  Gordon  v.  Thomson,  9  S.  739 ;  Learmonth  v.  Sinclair's  Trustees,  5  R  554, 

557,  560.] 
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Donald  Macniool,  Pursuer. — Moncrieff. 

Mrs.  Macniool  or  Maccalman,  Defender. — L'Amy  et  Forsfftk. 

Heritable  and  Moveable — Heir  and  Executor. — Where  a  person  purchases  lands, 
burdened  with  heritable  debts,  and  retains  a  part  of  the  price  to  discharge  these 
encumbrances,  but  does  not  grant  a  bond  of  corroboration  to  the  creditor,  if  he  dies 
before  the  price  is  fully  paid,  the  part  of  it  so  retained  falls  to  be  paid  by  his 
executor,  not  by  his  heir  succeeding  to  the  lands  purchased. 

Alexander  Macnicol  purchased  the  lands  of  Inverarderan  from  Sir  Gregor  Macgregor, 
at  the  price  of  L.5100.  The  disposition  proceeds  upon  the  narrative^  that  Sir  Gf^r 
"had  agreed  to  sell  all  and  whole  the  lands  of  Inverarderan  and  others,  as  after 
described,  to  Alexander  Macnicol,  Esq.,  tacksman  of  Sockoch,  for  the  sum  of  L5100, 
the  price  of  the  same  payable  by  the  instalments,  and  at  the  terms  following,  viz. 
L.1000  sterling  thereof  at  the  date  hereof,  the  sum  of  .L.1000  sterling  at  the  term  of 
Candlemas  next,  the  sum  of  L.2000  at  Lammas  next,  with  interest  of  the  two  last  in- 
stalments from  the  term  of  Martinmas  next,  and  the  remaining  sum  of  Z.llOO  sterling  to 
be  retained  by  him,  for  the  purpose  of  paying  an  heritable  debt  to  thai  amount,  seanrtd 
on  the  said  lands,  due  by  m^  to  Miss  Amie  Sempdl  Macgregor,  and  Miss  Jane  Isahdia 
Macgregor,  my  sister sJ* 
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Macnicol  never  was  infeft  in  the  lands ;  he  died  in  March  1812,  at  which  time  only 
the  two  first  instalments  of  the  price  had  heen  paid.  There  remained  unpaid  the  third 
instalment  of  L.2000,  and  the  last  instalment  of  L.1100,  retained  for  satisfying  the  deht 
due  to  the  Misses  Macgregors.  Macnicol  never  granted  any  bond  of  corroboration  to 
the  Misses  Macgregors,  nor  did  he  come  ander  any  obligation  for  payment  of  the  price 
of  the  lands,  except  the  personal  one  undertaken  in  the  contract  of  sale. 

Macnicol  died  intestate.  The  pursuer,  his  nephew,  as  heir  at  law,  succeeded  to  his 
heritage,  consisting  of  the  lands  of  Inverarderan,  and  two  leases.  His  moveable  succes- 
sion fell  to  his  sister,  the  defender. 

[649]  Soon  after  the  pursuer  succeeded  to  the  lands  of  Inverarderan,  the  Misses 
Macgregors,  the  creditors  in  the  heritable  bond  affecting  the  lands,  brought  a  process  of 
mails  and  duties  against  the  pursuer,  for  payment  of  the  sum  of  L.11()0,  contained  in 
the  bond  granted  to  tbem  by  their  brother,  Sir  Gregor  Macgregor. 

The  pursuer  conceiving  that  this  bond,  to  the  payment  of  which  a  part  of  the  price 
of  Inverarderan  had  been  appropriated,  ought  to  be  discharged  out  of  the  executry  of 
his  uncle  the  purchaser,  brought  an  action  of  relief  against  the  defender,  who  pleaded, 
That  the  debt  in  question  was  clearly  heritable,  and  ought  to  be  paid  by  the  heir  with- 
out relief.  The  Lord  Ordinary  pronounced  this  interlocutor  (June  2,  1813):  ''In 
respect  that  the  late  Alexander  Macnicol,  when  he  purchased  the  lands  of  Inverarderan, 
then  burdened  with  an  heritable  debt  of  L.1100,  did  not  grant  to  Sir  Gregor  Macgregor, 
by  whom  the  lands  were  sold  to  him,  any  personal  bond,  or  other  obligation,  binding 
himself  directly  to  pay  the  said  sum  of  L.1100,  as  part  of  the  price  of  the  lands,  and 
that  the  disposition  of  the  lands  granted  by  Sir  Gregor  Macgregor  in  his  favour,  contains 
the  following  provision  as  to  the  sum  in  question  :  "And  the  remaining  sum  of  L.1100 
sterling,  to  be  retained  by  him,  for  the  purpose  of  paying  an  heritable  debt  to  that 
amount,  secured  on  the  said  lands,  due  by  me  to  Miss  Anne  Sempell  Macgregor,  and 
Miss  Jane  Isabella  Macgregor,  my  sisters :  **  Finds,  that,  agreeably  to  the  '*  intentions  of 
Alexander  Macnicol,  as  thus  indicated,  the  said  sum  of  L.1100  must  be  held,  quoad  his 
succession,  to  be  an  heritable  debt,  for  which  his  heir,  and  not  his  executor,  is,  in  the 
first  instance,  liable ;  therefore  sustains  the  defences^  assoilzies  the  defenders,  and  decerns." 

To  this  interlocutor  his  Lordship  afterwards  adhered,  December  17,  1813. 

Against  these  interlocutors  the  pursuer  reclaimed  to  the  Courts  and  pleaded : 

A  purchaser's  obligation  for  the  price  of  land  sold  to  him,  is  moveable,  though  the 
estate  should  be  burdened  with  the  heritable  debts  of  the  seller.  Succession,  ab 
ifUestaiOj  must  be  regulated  by  the  state  of  the  deceased's  property,  and  obligations  at 
the  time  of  his  death,  upon  a  presumption  of  his  intention.  .  For  this  very  reason,  it 
must  be  regulated  solely  by  his  own  acts,  in  so  far  as  they  affect  the  legal  state  of  the 
property,  and  not  by  the  acts  or  engagements  of  other  parties. 

Here  Macnicol  did  nothing  to  convert  the  personal  obligation  undertaken  by  him 
into  a  real  one.  If  he  had  granted  a  bond  of  corroboration  to  the  Misses  Macgregors, 
taking  the  debt  upon  himself,  there  is  no  doubt  it  would  have  been  heritable  in  his 
succession ;  but,  in  fact,  no  such  bond  was  granted ;  and,  there-  [650]  -fore,  it  is  quite 
clear  that  Mr.  Macnicol  did  not  do  that  which  was  the  natural  measure  for  taking  the 
debt  upon  himself,  as  an  heritable  debt  due  to  the  Misses  Macgregors. 

Macnicol's  not  having  granted  a  personal  bond  for  payment  of  part  of  the  price  in 
question,  cannot  alter  the  case,  as  that  would  merely  have  been  changing  the  form  of 
the  obligation,  which  was  equally  personal  under  the  contract  of  sale  as  it  would  have 
been  under  a  bond ;  and  it  could  not  alter  the  nature  of  thai  obligation,  that  it  was 
stipulated,  on  the  part  of  the  purchaser,  for  his  own  security,  that  he  should  be  allowed 
to  retain  a  part  of  the  price  equivalent  to  a  burden  which  had  been  imposed  upon  the 
lands  by  the  seller,  in  order  to  discharge  that  burden. 

Though  there  was  here  a  real  debt  due  to  the  holder  of  the  heritable  bond,  which, 
of  course,  followed  the  lands,  it  was  still  a  real  debt  due  by  Macgregor  alone ;  the  only 
obligation  of  Macnicol  was  an  obligation  to  Macgregor,  which  was  not  heritable,  but 
personal. 

The  debt  in  question  was  heritable  quoad  the  ladies  to  whom  it  was  due,  and  their 
succession ;  but  that  it  was  not  heritable  quoad  the  succession  of  Macnicol,  is  apparent 
from  this,  that  he  was  not  personally  liable  to  the  creditor  in  the  bond,  and  his  own 
creditor,  the  seller,  had  no  real  right  in  his  own  person  for  that  part  of  the  price ;  June 
23,  1773,  Arbuthnot  against  Arbuthnot.   -Foe.  (Ml. 
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For  the  defenders,  it  was  answered,  That  debts  secured  personally  go  to  exeeuton, 
and  are  payable  by  executors,  while,  on  the  other  hand,  debts  heritably  secoied  an 
payable  by  and  to  the  heir.  The  debt  in  question  is  heritably  secured ;  there  was  no 
personal  obligation  undertaken  for  it.  The  only  manner  in  which  the  creditor  can  affeet 
payment  is  by  real  diligence  against  the  lands ;  it  ia  therefore  an  heritable  debt^  and 
falls  to  be  paid  by  the  heir.  The  case  of  Arbuthnot  does  not  apply  to  the  present^  as, 
in  that  case,  a  personal  bond  was  granted  for  the  price  of  the  lands  sold. 

A  majority  of  the  Court  were  of  opinion,  that  the  heir  was  entitled  to  relief;  and 
their  Lordships  pronounced  this  interlocutor  (February  16,  1814):  *' Alter  the  inter- 
locutor reclaimed  against,  and  find  the  petitioner  entitled  to  be  relieved  by  the  defender 
of  the  debt  in  question ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

Against  this  interlocutor  the  defender  petitioned. 

The  Court,  upon  advising  the  petition,  with  answers  (16th  June  1814),  adhered  to 
the  interlocutor  reclaimed  against. 

[Cf.  Duncan,  10  R.  1045 ;  Ramsay  v.  Eam&ayy  15  R  27.] 


No.  196.  F.C.  N.S.  III.  663.    25  June  1814.    1st  Div.  (Bill-Chamber.)— Lord  Reston. 

Trustees  of  Mrs.  Moore's  Mortification,  Chargers. — J.  H.  Forbes. 

William  Wilson,  Writer  to  the  Signet,  Suspender. — W.  Erdciiu. 

Trust — Mortification, — It  was  found  in  this  case,  that  where  lands  holding  of  the 
Grown  were  vested  in  trustees  for  charitable  purposes,  they  were  entitled  to  dispose 
of  the  superiority  for  the  benefit  of  the  trust. 

Mrs.  Moore,  in  1691,  left  the  sum  of  L.500  to  certain  trustees  to  be  invested  in  land 
for  behoof  of  the  poor  of  the  parish  of  Cardross. 

The  bequest  was  in  these  words :  "  Item,  For  the  good  and  benefit  of  the  poor  of 
the  parish  of  Cardross,  in  the  kingdom  of  Scotland,  to  and  for  such  of  them  as  are 
betwixt  the  burn  of  Auchinfroe  and  Keppoch,  I  do  give  and  bequeath  L.500  sterling, 
which  said  L.500,  my  will  and  meaning  is  the  same  be  laid  out  by  my  esecnton 
hereafter  named,  with  the  advice  of  the  patrons  or  overseers  of  the  poor  of  the  said 
place  for  the  time  being,  in  free  estate  and  purchase,  for  and  towards  the  relief  of  the 
said  poor,  and  the  rents,  issues,  and  profits  hereof,  to  be  given  to  and  divided  amongst 
the  said  poor  for  ever." 

In  the  year  1708,  the  trustees  under  this  mortification,  who  were  the  heritors, 
minister,  and  kirk-session  of  the  parish  of  Cardross,  purchased  the  lands  of  Baillienft- 
manoch  from  William  Noble,  who,  upon  the  narrative  that  the  trustees  had  paid  to  him 
"  as  money  property  belonging  to  the  said  parish  of  Cardross,  and  mortified  by  the  said 
Jane  Moore  to  them,"  the  sum  of  11,500  merks  Scots,  disponed  to  four  of  the  trustees 
nominatimi  "  managers  and  overseers  of  the  said  mortified  money,  and  their  successois 
in  office  in  all  time  coming,  managers  and  overseers  thereof,  for  the  use  and  behoof  of 
the  poor  of  the  said  parish  of  Cardross,  conform  to  the  said  Jane  Moore's  mortafication 
and  destination,  of  the  date  above  specified,  heritably  and  irredeemably,  all  and  ludll 
the  four  merk  land  of  old  extent  of  Baillienamanoch,  with  the  one-third  part  of  the  yair 
fishing  pertaining  to  the  said  lands,"  &c.  The  disposition  contained  an  obligation  to 
inf ef t  "  The  said  managers  and  overseers,  for  the  use  and  behoof  of  the  said  poor  of  the 
said  parish,  and  their  successors  in  office,  amevelde  me" 

The  disponees  were  infef t  upon  the  precept  in  this  disposition. 

These  lands  held  of  the  Crown,  and  afforded  a  freehold  qualification.  As  this 
qualification  was  of  no  benefit  to  the  trust,  it  was  thought  advisable  to  dispose  of  the 
superiority  in  order  to  increase  the  trost-fund.  The  trustees  therefore  sold  it  for  L.1000 
sterling  to  Mr.  Wilson,  who,  having  doubts  of  their  power  to  sell,  brought  a  suspension 
of  a  threatened  charge  for  payment  of  the  price,  in  order  to  try  the  question. 

[664]  The  Lord  Ordinary  reported  the  case  upon  memorials.  The  Court  considered 
the  transaction  beneficial  for  the  trust,  and  unanimously  refused  the  bill. 

[Cf.  M'Leiitli'6  Trwstees  v.  M'Leush,  d  D.  919.] 
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No.  197,      F,C.  N.S.  III.  664.     28  June  1814.     2nd  Div.— Lord  Pitmilly. 

Archibald  Young,  Clerk  to  the  Eoad-Trustees  in  the  County  of  Banif, 

Petitioner. — Cflerk,  Cranstoun,  et  T,  H,  Miller, 

Mrs.  Milne  and  Others,  Eespondents. — Gordon  et  H.  Lumsden, 

Jurisdiction — Statute, — A  sentence  declared  by  statute  to  be  final,  and  not  removable 
by  suspension  or  advocation  to  any  other  court,  may  be  advocated  or  suspended,  if  it 
appear  from  the  proceedings  that  any  thiug  has  been  omitted  which  was  enjoined  by 
the  Act  of  Parliament. 

By  Act  of  Parliament,  dated  44th  George  III.  it  is  enacted,  that  the  road-trustees 
for  the  county  of  Banff,  "in  taking  the  necessary  ground  for  making,  altering,  or 
widening  said  roads,  shall  apply  to  the  Sheriff  of  said  county,  to  summon  a  jury  in 
order  to  value  tbe  ground  necessary  to  be  taken  and  used,  &c.  to  examine  into,  and, 
after  such  examination,  to  return  a  verdict  upon  oath  as  to  the  damage  sustained  by 
the  proprietor  of  such  lands,  &c. ;  and  in  making  up  their  verdict  to  be  pronounced  as 
herein  directed,  and  estimating  the  sums  to  be  paid  to  the  proprietors,  the  said  jury 
shall  have  right,  and  they  are  hereby  empowered  to  take  under  their  consideration  all 
circumstances."  But  it  is  enacted,  "  that  the  said  proceedings  shall  be  final,  and  not 
removable  or  questionable  by  bills  or  letters  of  advocation  or  suspension,  to  or  by  any 
other  court  whatsoever,  any  law  or  usage  to  the  contrary  notwithstanding.'' 

In  consequence  of  this  statute,  a  jury  was  impannelled  in  order  to  ascertain  the 
damage  suffered  by  Mrs.  Milne,  John  Watt,  and  others,  in  the  formation  of  certain  new 
roads  by  virtue  of  the  Act  of  Parliament.  This  jury  refused  to  receive  the  evidence 
offered  by  the  proprietors  in  support  of  their  claim  of  damage ;  but  having  perambulated 
the  ground,  and  taken  certain  circumstances  into  consideration,  found  them  only 
entitled  to  nominal  damages,  chiefly  on  the  ground  that  they  derived  a  substantial 
benefit  from  the  turnpike-road. 

[665]  The  Sheriff  having  interponed  his  authority  to  this  verdict,  a  bill  of  advoca- 
tion was  presented  by  those  proprietors  who  felt  themselves  aggrieved  by  the  verdict ; 
and,  18th  June  1813,  "The  Lord  Ordinary  repels  the  objection  to  the  competency  of 
the  present  action  :  Finds  that  the  jury,  in  having  refused  to  ascertain  the  actual  loss 
occasioned  to  the  advocators  by  the  taking  from  them  such  parts  of  their  ground  or 
otherwise,  as  were  necessary  in  making  the  road,  and  in  having  found  by  their  verdict, 
that,  on  account  of  the  benefit  arising  to  the  farms  of  the  advocators  from  the  circum- 
stance of  the  public  road  passing  through  their  lands,  the  advocators  are  entitled  to 
merely  nominal  damages ;  and  in  having  refused  to  receive  evidence  of  the  actual  loss 
sustained  by  the  owners  or  tenants  through  whose  lands  the  road  takes  its  course,  have 
proceeded  on  principles  which  are  not  recognised  in  the  Act  of  Parliament :  Remits  to 
the  Sheriff,  with  instructions  to  summon  of  new  a  jury  in  the  manner,  and  after  giving 
the  notice  prescribed  by  the  Act ;  and  to  direct  the  jury  to  receive  all  competent  evi- 
dence which  may  be  offered  by  the  advocators  as  to  the  amount  of  their  damages,  and  to 
return  a  verdict  in  terms  of  the  statute,  as  to  the  value  to  the  advocators,  and  each  of 
them,  of  the  ground,  or  other  subjects  belonging  to  or  occupied  by  them,  which  have 
been  taken  from  them  in  the  making  of  the  road ;  and  thereafter  to  adjudge  payment  of 
the  sums  awarded  to  the  persons  found  by  the  jury  to  have  right  thereto." 

The  clerk  of  the  trustees  reclaimed,  and  argttedy 

That,  by  the  terms  of  the  Act  of  Parliament,  the  proceedings  of  the  jury  are  declared 
to  be  final  as  soon  as  the  Sheriff  had  interponed  his  authority  to  them,  and  not  remov- 
able by  advocation  or  suspension  to  any  court  whatsoever.  In  those  cases  in  which  the 
proceedings  of  a  jury  or  trustees  in  an  inferior  court  had  been  removed  into  the  Supreme 
Court,  notwithstanding  a  clause  of  this  import,  the  sentence  complained  of  had  exceeded 
the  powers  conferred  by  the  legislature. 

In  the  present  case,  the  jury  have  not  exceeded  their  powers,  nor  neglected  any 
thing  which  is  expressly  enjoined  by  the  Act  of  Parliament.  They  examined  every 
circumstance  which  they  considered  material  in  estimating  the  damage,  and  only 
refused  to  hear  evidence  which  they  are  empowered,  but  not  directed  by  the  statute  to 
receive. 
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On  advising  the  petition,  with  answers,  a  majority  of  the  Goart  were  of  opinion,  that 
the  jury  had  gone  idtra  vires.  The  Act  empowers  them  to  fix  the  value  of  the  gtooDd, 
hut  did  not  authorize  them  to  give  nominal  damages,  or  none.  It  was  evidently  the 
intention  of  the  legislature,  that  proprietors  of  [666]  ground  should  he  aUowed  to  bring 
forward  all  possible  evidence,  and  neither  the  road-trustees  nor  jury  should  hare 
accepted  of  legislative  powers,  unless  they  had  meant  to  conform  to  the  intention  of  the 
Act  of  Parliament 

The  Court,  28th  June  18U,  adhered. 


No.  200.        F.C.  N.8.  III  670.     1  July  18U.     Ist  Div.— Lord  Balgray. 

David  Grindlay,  Pursuer. — Baird. 

The  Masters  and  Assistants  of  the  Merchant  Company  of  Edinburgh,  as 
Trustees  for  the  Merchant  Maiden  Hospital,  and  George  Watson's 
Hospital,  Defenders. — Forbes, 

Provisions  to  Heirs  and  Children, — Provisions  in  an  antenuptial  marriage-contcaet  in 
favour  of  children,  to  be  paid  on  their  arriving  at  the  age  of  21  years  complete,  with 
legal  interest  thereafter  till  paid,  should  the  father  die  hefore  that  events  lapse  by  the 
death  of  the  children  hefore  attaining  the  age  of  21  years. 

In  the  year  1799,  Geoige  Grindlay,  merchant  in  Edinhurgh,  married  Miss  Biemner. 
In  an  antenuptial  contract,  entered  into  on  that  occasion,  Mr.  Grindlay,  after  granting 
an  annuity  to  his  wife,  if  she  survived  him,  "  hinds  and  obliges  himself,  and  bis  afore- 
saids,  to  pay  to  the  said  child  or  children  of  the  said  marriage,  if  any  shall  ezist^  the 
sum  of  L.2000  equally  between  them,  as  follows ;  viz.  their  respective  proportioDS 
thereof  shall  be  payable  to  them,  if  males,  at  their  respectively  attaining  the  age  of  21 
years  complete ;  and,  if  females,  at  their  respective  majorities  or  marriages,  whichsoever 
of  these  events  shall  first  happen  previous  to  the  said  George  Grindlay's  de-  [671] -cease; 
with  the  legal  interest  thereafter  during  the  not-payment,  with  a  fifth  part  more  of 
penalty  in  case  of  failure  ;  the  said  George  Grindlay  being  bound  to  defray  the  expenees 
of  educating  the  children,  and  of  clothing  and  alimenting  them,  until  their  respective 
shares  of  the  said  provision  in  their  favour  shall  so  become  payable ;  and,  in  case  the 
said  George  Grindlay  shall  die  before  the  terms  of  payment  of  the  provisions  to  the  said 
children,  or  any  of  them,  their  respective  provisions  shall  be  payable  as  before  men- 
tioned ;  and  the  legal  interest  thereof  shall,  in  the  meantime,  be  exigible  at  the  tenns 
of  Whitsunday  and  Martinmas  yearly,  and  applied  towards  their  maintenance  and 
education ;  which  provisions,  it  is  declared,  are  accepted,  and  hereby  declared  to  be  in 
full  satisfaction  to  the  said  Margaret  Bremncr  of  her  legal  claims,  and  to  the  said  child 
or  children  of  their  patrimony,  and  all  that  they  might  ask  or  crave  of  the  said  Geoige 
Grindlay,  or  his  representatives,  through  his  death,  or  that  of  said  Margaret  Bremner,  or 
any  other  manner  of  way  whatsoever,  except  good  will  only.'' 

The  issue  of  the  marriage  was  one  son. 

In  the  year  1801,  Mr.  Grindlay  executed  a  trust-deed  and  settlement,  whereby  he 
conveyed  his  whole  heritable  and  moveable  property  to  certain  trustees  ;  la^,  For  pay- 
ment of  his  debts  and  funeral  expenees ;  2(f,  For  payment  of  the  provisions  to  his  wife, 
and  to  George  Grindlay  his  son,  in  terms  of  the  contract  of  marriage ;  3<2,  For  payment 
of  certain  annuities,  which,  in  the  event  of  the  death  of  his  wife,  were  to  be  converted 
into  capitals,  and  paid  over  to  the  difiPerent  annuitants ;  and,  Icietly^  that  "  the  whde 
residue  and  reversion  of  my  said  estates,  heritable  and  moveable,  shall  be  held  by  mj 
said  trustees  for  the  maintenance  and  education  of  my  son,  George  Grindlay,  until  he 
shall  attain  the  age  of  21  years  complete  ;  whom  failing  before  the  age  of  21  years,  and 
having  lawful  issue  of  his  own  body,  for  payment  to,  or  division  among  such  lawful 
children  as  he  shall  so  leave,  equally  among  them,  share  and  share  alike  :  And  I  herebj 
nominate  and  appoint  my  said  trustees  tutors  and  curators  for  my  said  son;  and 
authorise  them  to  take  the  sole  direction  of  his  education  and  maintenance,  and  to 
expend  or  lay  out  whatever  sum  or  sums  of  money,  whether  of  principal  or  interest, 
shall  appear  to  them  necessary  or  proper  for  his  maintenance  and  education,  as  aforesaid : 
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And  I  hereby  appoint  my  said  trustees,  so  soon  as  my  said  son  shall  attain  the  age  of  21 
years,  to  make  payment  to  him  of  the  sum  provided  to  him  by  the  marriage-contraot 
betwixt  his  mother  and  me,  above  mentioned ;  and  thereafter,  upon  his  attaining  the 
age  of  25  years,  to  denude  themselves  of  this  trusty  and  to  convey  my  whole  heritable 
and  moveable  subjects  in  favour  of  my  said  son." 

In  the  event  of  the  son's  dying  before  the  age  of  26  years,  the  trust-deed  provides, 
that,  '*  failing  him,  by  decease,  before  the  age  of  25  years,  and  leaving  lawful  issue,  I 
hereby  appoint  my  [672]  said  trustees,  upon  such  child  or  children  all  coming  of  age, 
enabling  them  legally  to  choose  curators  for  themselves,  to  denude  of  this  trust  in  favour 
of  such  child  or  children,  and  to  convey  my  whole  heritable  and  moveable  subjects  to  such 
child  or  children,  equally  among  them,  share  and  share  alike ;  but,  in  case  my  said  son 
should  die  before  attaining  the  age  of  26  years  complete,  without  leaving  lawful  issue,  as 
aforesaid,  or  in  case  of  the  decease  of  such  lawful  issue  before  their  coming  of  age  to 
choose  curators,  as  aforesaid,  then,  and  in  that  case,  I  hereby  appoint  my  said  trustees, 
within  12  months  after  my  decease,  or  within  12  months  after  the  decease  of  my  said 
son,  or  of  his  lawful  issue,  to  denude  themselves  of  this  trusty  and  assign,  dispone,  and 
convey,  and  pay  over  to  the  Master  and  Assistants  of  the  Merchant  Company  of  Edin- 
burgh, in  trust,  for  behoof  of  Gleorge  Watson's  Hospital,  and  the  Merchant  Maiden 
Hospital,  equally,  and  share  and  share  alike,  the  whole  free  residue  or  reversion  of  my 
heritable  and  moveable  means,  estate,  and  effects ;  which  provisions  in  favour  of  my 
said  son  I  hereby  declare  to  be  in  full  of  all  portion  natural,  legitim,  bairn's  part  of  gear, 
or  others,  to  my  said  son,  and  so  to  be  accepted,  and  no  otherwise." 

George  Grindlay  the  father  died  soon  after  executing  this  trust-deed,  and  Grcorge 
Grindlay  the  son  died  in  the  year  1810,  before  attaining  the  tenth  year  of  his  age. 

Upon  the  death  of  George  Grindlay  the  son,  the  trustees,  in  terms  of  the  trust- 
deed,  conveyed  the  residuary  funds  of  George  Grindlay  the  father  to  the  Merchant 
Company. 

In  regard,  however,  to  the  L.2000,  David  Grindlay  the  granduncle,  and  represen- 
tative of  George  Grindlay,  junior,  claimed  that  sum  from  the  trustees,  on  the  ground  that 
it  was  a  vested  provision  in  the  person  of  George  Grindlay,  junior  the  moment  it  was 
granted,  though  the  payment  was  postponed,  and  that,  consequently,  it  belonged  to  his 
representative. 

In  order  to  decide  the  point,  it  was  agreed  that  a  process  of  multiplepoinding  should 
be  raised  in  name  of  the  testamentary  trustees  of  George  Grindlay,  senior,  when  David 
Grindlay  and  the  other  claimants  might  debate  their  respective  rights. 

The  Lord  Ordinary,  on  advising  memorials,  took  the  case  to  report  on  informations 
to  the  Court 

Argument  of  David  Grindlay : — ^The  rights  of  children  arising  from  antenuptial  con- 
tracts of  marriage,  and  those  arising  from  bonds  of  provision  in  mortis  causa  deeds,  are 
very  different.  In  the  first  case,  they  are  more  favoured,  and  receive  a  liberal  interpre- 
tation ;  in  the  other,  they  receive  a  strict  and  literal  interpretation,  because,  in  the  one 
case  the  obligations  are  onerous,  in  the  other  gratuitous.  In  fact,  the  child  in  the 
former  becomes  his  father's  creditor.  The  father  becomes  his  child's  debtor,  and  [673] 
diligence  is  competent  at  the  son's  instance  against  him,  to  have  it  secured  in  terms  of 
the  contract 

Both,  then,  in  law,  and  by  the  conception  of  the  deed,  the  marriage-contract  of  Mr. 
Grindlay  creates  against  him  an  absolute  debt  in  favour  of  his  son.  As  interest  did  not 
run  till  the  father's  death,  he  became  bound  to  aliment  the  son ;  and  in  case  of  his,  the 
father's  death,  before  the  term  of  payment,  interest  was  nevertheless  to  be  paid  yearly 
till  the  principal  was  due. 

By  the  conception  of  these  two  clauses,  it  is  clear  that  the  obligation  constituted  a 
debt  in  favour  of  the  son  the  moment  he  was  born. 

So  much  are  such  obligations  in  general  considered  as  conferring  blJus  crediti  in  the 
children,  that  they  can  even  compete  with  the  onerous  creditors  of  the  father.  But  the 
case  is  otherwise  with  heirs  of  provision.  Now,  if  the  provisions  are  payable  at  a  term 
which  can  only  arrive  after  the  father's  death,  the  children  are  merely  heirs  of  provision ; 
but  when  the  father  has  become  bound,  in  favour  of  children,  in  an  antenuptial  contract 
of  marriage,  which  is  the  most  onerous  of  all  contracts,  and  has  made  the  provisions 
payable  at  a  term  that  may  arrive  during  his  life,  the  children  thereby  become  creditors, 
and  can  compete  with  the  father's  other  creditors  on  his  funds ;  Ersh,  b.  iii.  tit.  viii.  s. 
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40;  BanktoUj  b.  i.  tit.  ▼.  b,  17;  Creditors  of  Mackenzie  of  Bedcastle  against  hii 
Children,  2d  February  1792. 

When|[once  this  jus  crediH  is  established  in  the  children,  it  tnmsmits  to  their 
representatives  on  their  death.  The  postponement  of  payment  does  not  alter  the  naUue 
of  the  Jtt«  crediti. 

Various  authorities  have  been  referred  to  by  the  Merchant  Company  in  faTonr  of 
their  argument;  but  these  don't  apply.  The  case  of  Belches  against  Bdches,  22d 
February  1677,  went  to  prove,  that  if,  by  the  express  terms  of  the  clause,  the  pTO?ifiioB8 
are  vested  in  the  children  before  the  father's  death,  then  survivance  of  tlie  term  of  pay- 
ment is  not  necessary. 

In  the  case  of  Moir  against  Moir,  July  1687,  the  provisions  were  not  to  be  paid  till 
the  father's  death,  and  not  even  then,  unless  the  children  survived  the  age  of  sixteen, 
and  thus  were  altogether  conditional. 

The  case  of  Bell  against  Mason,  Ist  February  1749,  was  decided  on  its  particular 
circumstances. 

In  the  case  of  Children  of  Mactavish  against  his  Creditors,  the  children  could  not, 
by  the  terms  of  the  clause,  claim  the  provisions  in  the  father's  lifetime. 

In  the  case  of  Omey  against  Maclarty,  the  deed  was  a  gratuitous  or  mortis  coats. 
deed,  and  the  provisions  were  payable  oiJy  at  the  grantor's  death,  and  therefore  coold 
not  be  due  in  his  lifetime. 

And  the  case  of  Semples,  16th  November  1792,  was  a  case  of  legacy,  which  is  qn^ 
different  from  a  proper  ^im  crediti  created  by  an  antenuptial  contract 

But  it  is  said  that  there  is  nothing  to  prevent  the  provisions  in  a  marriage-contract 
from  being  conditional.  This  is  true ;  but  [674]  onerous  provisions  can  only  be  limited 
by  strict  words,  and  the  express  declaration  of  limitation,  which  specialty  does  not  occur 
in  the  contract  in  question. 

Argument  for  the  Merchant  Company : — This  question  depends  entirely  on  the  legil 
construction  of  the  contract  of  marriage.  The  terms  of  it  are  clear  and  onambiguooi, 
that  the  provision  of  L.2000  shall  only  be  payable  when  the  sons  arrived  at  the  age  of 
twenty-one  years  complete;  and  what  shews  this  to  have  been  clearly  the  fathei^i 
intention  is,  that,  even  in  the  event  of  his,  the  father's  death,  before  the  arrival  of  the 
sons  at  the  age  of  twenty-one,  the  provision  is  still  only  to  be  paid  to  them  on  tiiat 
event. 

The  rule  of  law  i?  equally  clear  and  explicit.  It  is  this,  ^*  That  conditional  obliga- 
tions are  such  as  depend  upon  a  condition,  and  are  but  obligations  tn  spe,  till  ^ 
condition  is  purified.  But  obligations  to  a  day  are  such  as  are  presently  binding,  bat 
the  effect  or  execution  thereof  is  suspended  to  a  day.  Obligations  ad  diem  ineeriwn  are 
in  effect  conditional,  as  a  sum  payable  at  such  an  age,  which  is  frequently  the  case  in 
provisions  to  children.  If  they  die  before  that  age,  the  sum  is  not  due  to  their  repre- 
sentatives, even  after  they  might  have  attained  that  age ;  Stair,  b.  i  tit.  iii.  a.  7.'* 

But  it  is  said,  that  if  conditions  are  meant  to  be  adjected  to  provisions  in  a  marriage- 
contract,  they  must  be  inserted  in  the  deed,  otherwise  the  obligation  becomes  absolote. 
This  is  a  doctrine  contrary  to  every  decision  on  this  point ;  Edgar  against  Edgar,  ITth 
January  1665,  Stair;  Belches  against  Belches,  22d  February  1677,  Stair;  Moii 
against  Moir,  July  1687,  Diet.  Vol.  I.  p.  424 ;  Bell  against  Mason,  let  February  1749, 
Kaimes^s  Dec, ;  Omey  against  Maclarty,  19th  November  1788;  Semple  against  Semple, 
15th  November  1792. 

But  it  is  said,  that  the  claim  of  the  child,  as  arising  from  a  marriage-contract,  standi 
in  a  different  situation  from  bonds  of  provision  in  a  mortis  causa  deed  or  legadea. 
Admitting  this  distinction,  it  is  to  be  remembered,  that  onerous  rights  arising  out  of  a 
marriage-contract  are  different  from  other  onerous  rights,  and  there  is  no  room  for 
legitimate  argument  to  the  one  from  the  other.  The  right  which  a  child  has  under  a 
marriage-contract  only  bars  the  father  from  executing  gratuitous  deeds  to  the  child's 
prejudice ;  but  the  child  could  not  compete  with  his  father's  onerous  creditors,  if  t^e 
father  became  bankrupt.  It  is  very  true,  that  such  provisions  are  onerous  to  a  certain 
degree,  but  they  may  be  nevertheless  conditional ;  and  if  so,  the  child  claiming  them 
must^always  recollect,  that  his  right  derives  its  very  existence  from  the  contract,  and 
he  must  take  it  with  all  its  limitations.  In  marriage-contracts,  it  is  tme,  that  the  first 
object  is  the  children,  and  there  is  every  presumption  in  their  &your^  but  that  pre- 
sumption does  not  extend  to  their  representatives* 
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The  Lords  pronounced  this  interlocutor :  **  The  Lords,  having  [676]  heard  and 
advised  the  mutual  informationB  for  the  parties,  and  whole  cause,  upon  the  report  of 
Lord  Balgray,  they  find  the  claimants,  the  Master  and  the  Assistants  of  the  Company  of 
Merchants,  as  trustees  for  Watson's  Hospital,  and  the  Merchant  Maiden  Hospital,  pre- 
ferable to  the  provision  of  two  thousand  pounds,  mentioned  in  the  deceased  George 
Grindlay's  contract;  and  decern  iu  the  multiplepoinding  accordingly." 


No.  202.       F.C.  N.S.  IIL  677.     8  July  1814.     Ist  Div.— Lord  Alloway. 
James  Kelt  and  Others,  Inhabitants  of  Perth,  Complainers. — J.  A,  Murray. 
Messrs.  Lindsay  and  Little  and  Others,  Defenders. — Lumsden. 

Public  Police — Nuisance. — A  place  for  slaughtering  cattle,  in  the  immediate  vicinity  of 
inhabited  houses  in  a  burgh,  is  a  nuisance. 

Messrs.  Lindsay  and  Little  were  contractors  for  providing  butcher-meat  for  the  use 
of  the  depot  of  French  prisoners  at  Perth,  and  they  subcontracted  with  several  persons 
for  that  purpose. 

For  the  convenience  of  keeping  and  slaughtering  the  cattle,  Messrs.  Lindsay  and 
Little  had  taken  certain  premises  situated  in  the  south-west  corner  of  the  town  of 
Perth.  The  cattle  were  kept  in  an  enclosed  area  on  one  side  of  a  street  in  that  quarter, 
and  the  slaughtering-house  was  on  the  opposite  side  of  the  street.  A  stream  of  water 
ran  by  the  side  of  the  slaughtering-house. 

A  number  of  the  inhabitants  of  Perth,  residing  in  that  quarter  of  the  town,  of 
whom  James  Kelt  was  one,  complained  to  the  Sheriff  of  their  being  much  incommoded 
with  the  smell  arising  from  the  slaughtering-house;  from  the  danger  attending  the 
driving  of  the  cattle  from  the  area  where  they  were  kept ;  and  from  the  impregnation 
of  the  run  of  water  with  the  filth  from  the  slaughter-house ;  and  praying  for  its 
removal  as  a  nuisance. 

The  Sheriff,  with  a  view  of  seeing  whether  such  regalations  might  not  be  adopted 
in  regard  to  the  slaughtering  of  the  cattle,  as  would  remove  all  cause  of  offence,  visited 
the  premises;  and  subsequently  pronounced  this  interlocutor:  "Having  advised  this 
process,  with  the  proof  adduced,  and  at  different  times  inspected  the  slaughter-house 
complained  of,  and  seen  the  manner  of  conducting  its  operations,  before  answer,  ordains 
the  defenders,  every  slaughtering  day,  after  that  business  is  over,  to  clean  out  the  house 
into  the  dung-pit,  without  allowing  any  of  the  noxious  matter  to  get  into  the  water  of 
the  lead  below,  and  to  have  the  dung-pit  regularly  cleaned  out,  and  its  contents  removed 
early  on  the  following  morning,  so  that  at  no  time  what  is  collected  [678]  in  the  dung- 
pit  shall  remain  after  seven  o'clock  in  the  morning,  from  the  1st  November  to  the  Ist 
of  April,  or  after  five  o'clock  in  the  morning,  from  the  1st  of  April  to  the  1st  of 
November;  and  enjoining  the  defenders,  in  bringing  the  cattle  to  the  slaughtering- 
house,  from  the  enclosure  on  the  opposite  side  of  the  street,  to  take  care  that  this  be 
done  previous  to  eight  o'clock  in  the  morning  during  the  said  first  period  above  mentioned, 
and  previous  to  six  o'clock  in  the  morning  during  the  said  last  period  above  mentioned ; 
and  continues  the  question  till  the  effect  of  a  strict  adherence  to  these  regulations  is 
known." 

The  complainers  did  not  wait  the  issue  of  this  experiment,  but  gave  in  a  reclaiming 
petition,  which  having  been  advised,  with  answers,  the  Sheriff-substitute  adhered. 

The  Sheriff-depute  was  next  applied  to ;  and  he  also  adhered. 

The  complainers  then  gave  in  a  bill  of  advocation,  upon  advising  which,  with 
answers,  the  Lord  Ordinary  on  the  bills  pronounced  this  interlocutor:  "The  Lord 
Ordinary,  having  considered  this  bill,  with  answers  thereto,  together  with  the  inferior 
court  process,  passes  the  bill,  and  grants  interdict  against  the  subjects  in  question  being 
used  as  a  slaughter-house,  posterior  to  the  term  of  Whitsunday  next,  when  the  contractors 
for  the  prisoners  of  war  may  supply  themselves  with  a  suitable  place  for  a  slaughter- 
house, at  a  sufficient  distance  from  the  town  of  Perth,  to  prevent  the  inhabitants 
suffering  from  it  as  a  nuisance ;  reserving  to  the  complainers,  betwixt  and  Whitsunday 
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next,  to  apply  to  the  Judge  Ordinary  for  an  interdict^  if  the  r^nlations  laid  down  in 
his  interlocutor  are  not  accurately  observed/' 

Messrs.  Lindsay  and  Little,  and  the  suhcontractors,  petitioned  the  Court;  and  on 
advising  the  petition,  with  answers,  the  Court  '< adhered"  to  the  Lord  Ordmaiy's 
interlocutor. 


No.  1.  F.C.  N.S.  IV.  1.     12  Nov.  1814.     2nd  Div.  (Bill-Chamber.)— Loida 

Glenlee  and  Eeston. 

John  Pbtke  Gassiot,  Petitioner. — Coekbum  et  Wilson. 

Benefidum  Competeniice — Cessio  Bonorum, — A  teacher  of  languages  having  obtained  a 
decree  of  cesno  bonorum,  is  not  entitled  to  retain  the  furniture  of  his  house,  on  the 
ground  that  it  is  necessary  to  enable  him  to  carry  on  his  profession. 

The  petitioner,  a  teacher  of  the  French,  Italian,  and  Spanish  languages,  being 
embarrassed  in  his  circumstances,  was  thrown  into  prison,  and  was  liberated  therefrom 
in  virtue  of  a  decree  of  cessio  bonorum. 

The  petitioner  then  resumed  his  professional  labours :  He  took  a  house,  and  pur- 
chased some  furniture,  and  the  incarcerating  creditors  having  executed  a  poinding 
thereof,  he  presented  a  bill  of  suspension.  Liord  Keston,  "  in  respect  that  the  bill  is 
offered  without  caution,  and  that  the  articles  poinded  do  not  fall  under  the  benefidum 
eompetenticBy  refuses  the  bill." 

Mr.  Gassiot  reclaimed  to  the  Court,  and  pleaded,  That  the  pro-  [2]  -cess  of  eemo 
bonorum  was  introduced  into  the  law,  chiefly  from  motives  of  compassion,  and  that  it 
afforded,  strictly  speaking,  a  protection  to  the  person  only ;  practice  had  also  introduced, 
both  in  the  Boman  law  and  in  ours,  certain  exceptions  to  its  operation  against  the 
property,  which  had  got  the  name  of  the  beneflcium  competentuBy  and  protected  both 
such  funds  as  were  merely  alimentary,  and  such  as  were  necessary  for  carrying  on  the 
bankrupt's  trade  or  profession.  Quon.  Att.  Stat  Gul.  cap.  7.  Bank,  iv.  46,  5;  EnL 
iv.  3,  37;  Beid  against  Donaldson,  11th  July  1778;  Pringle  against  Neilson,  5th 
August  1788. 

But  it  is  impossible  to  teach  languages  without  a  house,  or  at  least  a  school<^room 
and  bed-room ;  and  the  necessary  furniture  ought  to  be  protected. 

Lord  Bannatyne  said,  If  the  petitioner  has  more  than  is  indispensably  necessary  to 
enable  him  to  carry  on  his  trade,  I  would  think  he  was  ill-founded  in  the  demand 
which  he  now  makes,  and  I  would  like  to  see  how  the  fact  stands  in  this  respect 

Lord  Justice-Clerk. — I  think  this  interlocutor  perfectly  well-founded  on  the  merita 
If  this  gentleman  were  carrying  on  his  profession  in  furnished  lodgings,  and  any  attempt 
were  made  to  carry  off  his  books  or  desks,  I  would  think  his  bill  of  suspension  wdl- 
founded ;  but  I  don't  think  that  the  furniture  of  his  house,  when  it  belongs  to  himself, 
can  be  considered  as  the  implements  of  his  trade. 

Lord  Robertson. — I  concur  in  your  Lordship's  opinion ;  it  is  clear,  that  what  are 
called  the  implements  of  trade  ought  to  be  limited  to  what  are  absolutely  necessary. 
The  master  of  a  hotel  might  have  furniture  worth  many  thousand  pounds,  and  say  that 
it  was  all  necessary  to  enable  him  to  exercise  his  calling.  But  it  is  plain,  that  we  would 
never  listen  to  such  a  plea.  In  the  same  way  here,  I  think  the  implements  of  trade  can 
include  nothing  but  what  it  is  absolutely  necessary  to  have  in  his  school-room. 

Lord  Meadowbank. — I  was  rather  inclined  to  adopt  the  construction  of  the  petitioner. 
I  think  he  is  entitled  to  have  furniture  of  his  own  suitable  to  the  station  in  life  which 
persons  of  his  profession  hold. 

Lord  OlerUee  concurred  in  opinion  with  Lords  Justice-Clerk,  Baimatyne,  and 
Bobertson,  and 

The  Court,  12th  November  1814,  refused  the  petition. 
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No.  3.  F.C.  N.S.  IV.  6.     15  Nov.  1814.     2n(i  Div.— Lord  Robertson. 

Geobge  Malcolm,  Pursuer. — Cockbum  et  Rutherfurd, 

DuGALD  Bannatynb,  Trustee  on  the  Sequestrated  Estate  of  Allan,  Scott,  and 

Company,  Defender.— (7/erft  et  Bdl. 

Bankntpt — Hypothec, — ^The  hypothec  of  a  shipowner,  for  payment  of  the  whole  freight, 
remains  over  the  part  of  the  cargo  undelivered,  or  deUvered  to  a  mercantile  agent 
subsequent  to  his  knowledge  of  the  bankruptcy  of  his  constituent. 

The  Court  decided  (24th  June  1813,  Fac,  Coll),  that  George  Malcolm,  the  ship- 
owner, was  entitled  to  a  hypothec  for  the  freight  of  that  part  of  the  cargo  delivered  to 
Alexander  Laird,  the  agent  for  the  bankrupts,  after  his  knowledge  of  the  sequestration, 
and  ordered  memorials  as  to  *'  the  claim  for  freight  of  that  part  of  the  cargo  which  was 
delivered  previous  to  the  sequestration,  and,  in  particular,  how  far  the  shipmaster, 
acting  for  the  petitioner  (the  shipowner),  after  the  sequestration,  was  entitled  to  have 
retained  the  undelivered  part  of  the  cargo  till  payment  of  the  freight  of  the  whole.'' 

The  shipowner  pleaded, — Had  Allan,  Scott,  and  Company,  continued  solvent,  not 
only  the  whole  cargo,  but  every  part  of  it  in  its  whole  extent,  would  have  been  liable, 
it  is  presumed,  for  the  entire  freight,  and  the  shipmaster  would  have  been  justified  in 
delivering  all  his  lading,  except  such  portion  as  was  sufficient  to  secure  payment  of  the 
sums  due  to  the  owners.  The  expediency  of  such  a  practice  is  abundantly  clear ;  for, 
otherwise,  the  shipmaster  [6]  would  be  obliged  to  retain  the  whole  cargo  till  the  whole 
freight  was  paid,  or  satisfactory  security  found ;  and  as,  in  other  instances  of  mercantile 
law,  the  legal  rule  is  a  consequence  and  an  expression  of  the  expediency.  The  fact  of 
the  delivery  having  occurred  partly  before  and  partly  after  the  sequestration,  ought  to 
make  no  difference  in  the  application  of  the  general  rule.  The  shipmaster  was  bound 
to  deliver  the  cargo  to  the  legal  proprietors,  whether  the  persons  to  whom  it  was  origin- 
ally consigned,  or  others  standing  in  their  right,  and  had  no  occasion  to  attend  to  the 
transference  of  any  part  of  it,  which  might  have  occurred  in  the  course  of  the  delivery. 
He  was  entitled  to  have  refused  to  deliver  any  part  of  the  wood  till  he  had  obtained, 
not  satisfactory  security,  but  payment  of  all  that  was  due  to  him.  He  continued  the 
delivery  upon  the  assurance  alone  of  Mr.  Laird,  that  he  incurred  no  danger  by  so 
doing. 

The  trustee  on  the  bankrupt  estate  pleaded, — Lien  is  the  child  of  possession,  and 
eiists  only  while  the  possession  continues;  Arlaga  versus  Smallpiece,  1.  Espinasae,  p. 
23;  Abbot,  p.  3,  s.  7;  Whitaker^s  Law  of  Lien,  p.  49.  The  shipmaster,  therefore, 
having  claimed  no  lien  till  the  whole  timber  was  delivered,  there  is  no  room  for  the 
question,  whether  the  lien  consequent  on  his  possession  extended  to  the  whole  cargo,  or 
only  to  the  freight  of  the  undelivered  part?  The  mere  circumstance  of  Laird  being 
acquainted  with  the  bankruptcy,  and  still  continuing  to  take  delivery,  cannot  be  held  of 
any  consequence,  since  he  openly  mentioned  it  on  the  day  he  received  the  letter,  and  he 
was  not  afterwards  employed  as  the  agent  for  the  owners  of  the  vessel,  but  only  for 
the  bankrupts. 

The  Court,  though  differing  as  to  the  fact  of  actual  delivery  of  the  cargo,  concurred 
in  opinion,  that  the  shipmaster  was  entitled  to  have  retained  the  undelivered  part  till 
payment  of  the  freight  of  the  whole ;  and  that,  if  actual  delivery  had  taken  place,  it 
could  only  have  been  done  on  the  understanding,  that  all  questions  were  to  be  reserved 
to  both  parties;  and  therefore  (15th  November  1814),  "Found  the  charger  entitled  to 
a  preference  upon  the  sum  in  medio,  for  the  freight  of  the  whole  cargo,  to  the  extent  of 
the  value  of  that  part  which  was  delivered  to  Alexander  Laird,  after  he  had  received 
advice  of  Allan  and  Scott  having  stopped  payment,  or  after  their  actual  application  for 
sequestration,  in  case  that  took  place  previous  to  Mr.  Laird's  being  informed  of  their 
stopping  payment." 
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No.  4.  F.C.  N.S.  IV.  7.     15  Nov.  18U.     1st  Div.— Lord  Armadale. 

Bridget  Maria  Robertson,  Pursuer. — SolicitoQ^-General  Maconodiie  et  BdL 

Harry  Gordon,  Defender. — Ferg^isson  et  Coekbum. 

Proof — Foreign, — An  exemplification  of  a  foreign  judgment^  attested  to  be  a  true  copy 
by  the  officer  of  Court,  and  bearing  the  Chief-Justice's  seal,  is  not 2>6r  9e  good  evidence 
that  such  judgment  had  been  pronounced. 

Mrs.  Robertson  raised  an  action  in  the  island  of  Grenada  against  Mr.  Gordon,  for 
recovery  of  certain  sums  of  money  alleged  to  be  due  by  him ;  and  she  obtained  decree. 

Mr.  Gordon  having  retired  to  bis  estate  in  Scotland,  Mrs.  Robertson  proceeded  to 
make  the  decree  effectual,  by  instituting  an  action  against  him  in  the  Court  of  Session ; 
and  she  founded  upon  an  exemplification  which  she  affirmed,  to  be  a  true  copy  of  the 
judgment, — to  be  attested  as  such  by  the  proper  officer  of  the  foreign  Court,  and  to  bear 
the  seal  of  the  Chief-Justice  for  the  time ;  and  she  argued  that,  in  such  circumstances, 
this  document  was  conclusive  without  further  proof. 

The  defender  contended,  That  there  was  no  evidence  that  the  copy  was  faithful,  or 
that  the  seal  was  the  seal  of  the  Cbief-Justice ;  that  the  copy,  therefore,  was  not  legally 
and  formally  authenticated,  and  could  not  be  received  in  Court  as  good  evidence  of  tJie 
fact  that  such  judgment  had  ever  been  pronounced. 

The  Lord  Ordinary,  in  repelling  the  defence,  proceeded  principally  upon  a  letter  from 
the  defender  to  the  pursuer,  which  his  Lordship  conceived  to  imply  an  acknowledgment 
of  the  debt. 

The  Court  ordered  the  opinion  of  English  counsel  to  be  taken  on  a  joint  case  pre- 
pared by  the  parties.  The  opinions  of  Sir  Arthur  Pigott  and  Sir  Samuel  Romilly  were 
decidedly,  that  the  exemplification  of  the  judgment  was  not  duly  and  sufficiently 
authenticated,  and  would  not,  without  further  evidence,  be  admissible  in  a  Court  of  liw 
in  England. 

The  Court  (15th  November  1814)  altered  and  sustained  the  defences  in  hoc  statu. 

On  a  petition,  followed  with  answers,  the  Court  (9th  February  1815),  before  answer 
as  to  the  relevancy,  allowed  a  proof  of  the  authfnticity  of  the  copy. 

[Cf.  SHven  v.  Myer,  6  M.  372.] 


No.  5.  F.C.  N.S.  rV.  8.     16  Nov.  1814.     1st  Div.— Lord  Balinuto. 

James  Thomson,  Janet  Nivbn,  and  Others,  Pursuers. — Mare. 

Cumberland,  Keid,  and  Others,  Defenders. — Cuninghame. 

Clause — Substitute  and  conditional  instittUe, — Found,  that  when  money  is  bequeathed, 
to  be  divided  between  the  children  of  the  testator's  sisters,  whom  failing  their 
descendants,  the  descendants  of  such  nephews  and  nieces  as  were  alive  at  the  date  of 
the  will,  are  entitled  to  draw  their  share  per  stirpes  with  the  immediate  progeny  of 
sisters. 

Mrs.  Henry  bequeathed  (August  1805)  her  whole  property,  heritable  and  moveable, 
in  trust,  to  certain  trustees,  for  the  following  purposes :  The  rents  of  the  heritable  pro- 
perty were  to  be  liferented  by  David  Dickman,  '*  and  after  the  death  of  the  said  David 
Dickman,  I  hereby  ordain  that  the  said  whole  lands,  piece  of  ground,  and  pertinents 
thereof,  with  the  houses  already  built,  or  that  may  be  afterwards  built,  upon  the  same, 
shall  be  sold  by  my  said  trustees,  or  the  survivor  of  them,  by  public  roup,  or  private 
bargain,  as  shall  be  thought  expedient,  and  the  money  arising  from  ike  sale  of  said  land$ 
shcUl  be  distributed  among  the  whole  of  my  several  sisters^  children  (excepting  the  child- 
ren of  my  sister  Christian,  and  their  heirs,  who  are  otherwise  provided  for  by  me,  and 
are  hereby,  on  that  account,  expressly  excluded) ;  whom  failing^  to  their  descendants^  and 
that  in  such  shares  and  proportions  as  shall  be  judged  proper  by  my  trustees,  or  the  sor- 
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vivor  of  theoi,  according  to  circura stance?,  and  as  their  necessitips  at  the  time  may 
require  it ;  and  in  case  of  my  sisters^  ehtldrerij  or  their  descendants,  being  aU  dead  at 
this  time,  I  hereby,  in  that  event,  appoint  the  money  that  may  be  received  from  the 
sales  of  said  lands,  as  above,  to  be  laid  out  and  uplifted  in  manner  after  specified." 

The  deed  then  specified  certain  charitable  purposes  to  which  the  funds  of  the 
testatrix  were  to  be  applied,  in  the  event  of  the  failure  of  her  sisters'  children  and  their 
descendants. 

Ifpon  the  death  of  Dickman,  the  liferenter,  the  subjects  were  sold,  and  the  trustees 
refused  to  exercise  the  discretionary  power  vested  in  them,  of  distributing  the  price,  and 
determined  to  divide  it  according  to  the  legal  interpretation  of  the  deed ;  to  ascertain 
which  a  multiplepoinding  was  brought. 

[9]  In  this  multiplepoinding,  appearance  was  made,  1st,  For  sisters'  children  of  Mrs. 
Henry  who  were  alive  at  the  date  of  the  settlement,  and  survived  the  sale  of  her  pro- 
perty ;  2€Ui/,  For  the  descendants  of  sisters'  children,  born  of  children  who  were  dead 
before  Mrs.  Henry  made  her  settlement 

The  first  of  these  parties  contended,  that  it  was  not  the  intention  of  the  testatrix  to 
call  any  of  the  more  remote  descendants  of  her  sisters'  children  to  share  in  her  succes- 
don,  whilst  any  of  their  immediate  descendants  were  in  existence.  The  latter,  that  the 
testatrix  meant  to  call  both  parties  to  a  share  in  the  succession,  and  that  they  were 
entitled  to  that  proportion  which  would  have  fallen  to  their  parents. 

The  Lord  Ordinary  pronounced  this  interlocutor  (18th  December  1813):  "Having 
considered  the  mutual  memorials  for  the  parties,  with  the  trust-disposition  executed  by 
the  late  Mrs.  Henry,  by  which  she  provides  the  liferent  of  the  whole  subjects  to  David 
Dickman,  and,  upon  his  death,  authorizes  her  trustees  therein  named  to  dispose  of  her 
heritage,  and  divide  the  price  among  the  whole  of  my  several  sisters'  children  (the  chil- 
dren of  her  sister  Christian  excepted) ;  whom  failing,  to  their  descendants.  By  an  after 
clause,  it  is  further  provided,  "  in  case  of  my  said  sisters'  children,  or  their  descendants, 
being  all  dead  at  this  time ; "  and  again,  she  appoints,  that,  "  in  case  it  shall  happen 
that  the  whole  of  my  sisters'  children  are  dead  at  or  previous  to  a  sale  of  the  lands,  &Ci 
I,  in  that  event,  appoint,"  &c. :  "  Finds,  that^  by  the  deed  in  question,  the  nephews  and 
nieces  of  the  testatrix  are  preferred  to  the  descendants  of  such  nephews  and  nieces,  and 
a  reference  is  made  to  the  sisters'  children  alive  at  the  time  of  the  sale  of  her  effects  : 
Finds,  that  the  nephews  and  nieces  alive  at  the  time  of  the  sale  above  referred  to,  are 
preferable  to  the  descendants  of  any  of  the  nephews  or  nieces  who  predeceased  that 
period ;  therefore  i)refers  the  said  nephews  and  nieces  to  the  sums  in  the  hands  of  the 
raiser  of  the  multiplepoinding,  in  equal  proportions ;  ordains  a  list  of  the  names  of  the 
nephews  and  nieces  of  the  deceased  Mrs.  Henry,  that  were  in  life  at  the  time  of  the  sale 
of  her  subjects  by  the  trustees,  rait^ers  of  the  multiplepoinding,  to  be  lodged  in  process, 
that  decreet  may  go  out  in  their  names  accordingly." 

Against  this  interlocutor  Thomson  and  Niven,  the  descendants  of  sisters'  children, 
petitioned;  and,  upon  advising  the  case  on  petition  and  answers,  the  Court  ordered 
memorials. 

A  majority  of  the  Court  were  of  opinion,  that  it  was  the  intention  of  the  testatrix 
to  call  the  descendants  of  her  sisters'  children  along  with  her  sisters'  children ;  and 
therefore  that  the  descendants  were  her  conditional  institutes  along  with  the  parents. 
Upon  advising  the  memorials,  their  Lordships  pronounced  this  interlocutor  (16th  Nov- 
ember 1814):  "Having  advised  the  mutual  memo- [10] -rials  for  the  parties,  with  the 
petition,  answers,  and  whole  cause,  they  alter  the  interlocutor :  Find  that  the  descen- 
dants of  the  testator's  nephews  and  nieces  must  take  their  respective  shares  of  the  succes- 
sion, per  stirpes;  and  remit  to  the  Lord  Ordinary  to  hear  parties  upon  the  pointy 
Whether  the  descendants  of  such  nephews  and  nieces  as  are  alleged  to  have  been  dead 
at  the  time  of  making  the  will,  are  entitled  to  a  share  in  the  succession,  and  to  do  as  he 
shall  see  cause." 

[Of.  Khind's  Trustees  v.  Leith,  5  M.] 
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No.  6  F.C,  N.S.  IV.  10.     16  Nov.  1814.     2nd  Div. 

Earl  op  Aboyne,  Pursuer. — Dean  of  Faculty  Ross,  Cranstoun,  Baird,  et 

Macdonald. 

Archibald  Farquharson,  Defender.— C/erA,  Forbes,  et  Fullerton. 

Charter — Tenendas — Part  and  Pertinent — Hunting. — A  right  of  hunting  over  a  aepacate 
estate  not  helonging  to  the  vassal,  is  not  validly  conveyed  hy  insertion  in  the  tmendof^ 
clause  only  of  an  old  charter,  nor  is  it  capable  of  being  acquired  as  part  and  perti- 
nent. 

The  pursuer  was  proprietor  of  the  forests  of  Birse  and  Glencat»  over  which  the 
defender  and  certain  other  gentlemen  enjoyed  several  rights  of  servitude,  which  were 
declared  by  certain  arbiters,  to  whom,  in  the  year  1755,  their  extent  was  submitted,  to 
exhaust  the  superficial  use  of  the  forest. 

Ever  since  the  date  of  the  decree-arbitral^  as  well  as  before,  the  defender  and  his 
predecessors  had  been  in  the  use  of  banting  and  fowling  in  the  forest^  of  commanicating 
the  privilege  to  their  family  and  friends,  and  even  of  keeping  gamekeepers  in  the  foieBt, 
to  attend  to  their  interest  therein. 

The  pursuer,  conceiving  this  to  be  an  encroachment  on  his  rights,  as  proprietor  of 
the  forest,  brought  an  action  of  declarator,  concluding  to  have  it  found  and  dedtred, 
that  he  had  the  only  immediate  right  of  property  in  the  forest,  subject  only  to  the  re- 
strictions and  servitudes  specified  in  the  decree-arbitral  1755 ;  and  particularly,  that  the 
defender  had  no  right  to  hunt  or  kill  [11]  game  or  wildfowl  in  the  forest^  or  to  giTe 
liberty  to  gamekeepers,  tenants,  strangers,  or  others,  to  hunt  or  kill  game  or  wildfowl 
therein. 

The  pursuer  founded  on  the  decree^arbitral,  and  maintained,  that,  as  hunting  was 
not  mentioned  in  it  among  the  other  rights  of  servitude  belonging  to  the  defender,  it 
ought  to  be  held  as  excluded. 

The  defender,  on  the  other  hand,  maintained  that  it  had  not  been  submitted  to  the 
arbiters  at  all,  and  that  it  would  have  been  ultra  vires  in  them  to  decide  any  thing  upon 
the  subject. 

The  Court  were  satisfied  that  the  defender's  argument  on  this  point  was  well-founded, 
and  the  question  came  to  depend  on  the  titles  of  the  parties,  and  the  principles  of  bw 
applicable  thereto. 

The  pursuer  produced  as  his  title,  \st^  a  special  retour  of  the  Earldom  of  Aboyne, 
with  infeftment ''  in  foresta  de  Birse,  silvis,  lie  Corries,  Burns,  Glens,  et  Sheillings  ejiu- 
dem,  cum  officio  et  jurisdictione  forestrisB  de  Morven,  Culbaan,  et  Birse,  silvis,  lie  Stones, 
aquis,  rivulis,  lie  Glens  et  Sheillings  ejusd.  una  cum  omnibus  privilegiis,  immunitattbo^ 
casualitatibus,  proficuis,  et  divoriis  proceden.  a  diet,  lie  Gruives,  forestis,  silvis,  et  officio 
et  jurisdictione  fores tria  supra  mentionat.'' 

With  regard  to  the  separate  forest  of  Glencat,  the  pursuer  produced  a  Crown  charter, 
comprehending  "  totas  et  integras  villas  et  terras  de  Glencat,  cum  lie  Glen  ejusd.  ailvi^ 
crescen.  vel  crescend.  infra  diet,  lie  Glen,  et  cum  glebaria  super  capite  montis  saper 
LamochriC)  cum  domibus,  &c.  et  cum  communitate  et  communi  pastura,  lie  casting  rotten 
earth,  fuel,  or  divot,  intra  proprias  metas  ex  orien.  latere  ad  moenia  de  Auchababih,  et 
cum jpotestate  venandi,  aucupandi,  et  pi9candi,  infra  diet,  forestam  de  Glencat" 

The  defender  produced  various  different  titles  to  different  parts  of  his  estate,  into  & 
detail  of  which  it  is  unnecessary  to  enter.  That  on  which  reliance  was  ultimately  placed 
was  a  charter  of  resignation,  which  had  come  by  progress  into  the  person  of  the  defender, 
granted  by  the  Bishop  of  Aberdeen  to  Patrick  Gardyne  of  Gardyne,  dated  31st  BCay 
1574,  and  a  charter  of  confirmation  thereof  by  King  James  YI.  dated  12th  May  1587. 
This  grant  conveys  "  omnes  et  singulas  terras  de  Balfasie  et  Craigbeg,  cum  earum  pendi- 
culis  et  pertinentiis,  cum  communi  pastura  in  forestis  de  Brass,  Glenfuhin,  et  GlenaTeo, 
et  per  singulas  earundum  partes  ut  Auchinspittel,  Auchinbreck,  Bogieshall,  Greenhilloek, 
ceterasque  earum  partes,  prlus  nunquam  cultas,  tam  non  nominatis,"  &c.  The  tensnda$ 
clause  in  this  charter  declares,  that  the  lands  are  to  be  held  *'  cum  aucupationibos  et 
venationibus  per  predictas  (terras)  nostras;  et  per  fdrestas  de  Brass  prenominatis,  et 
lunulas  earum  partes  supra  script,  piscationibus  per  aquam  de  Die  adjaoen.  petaiiie, 
u  rbariia,"  &c. 
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[12]  These  expressions  seem  to  have  been  repeated  in  the  subsequent  investitures  of 
the  estate,  but  always  in  the  tenendas  clauses  only,  never  in  the  dispositive. 

On  these  titles,  the  defender  maintained  that  he  had  a  right  of  hunting  in  the  forest 
of  jBirse,  either  in  virtue  of  the  express  mention  of  it  in  the  ienendas  clause  of  his 
original  rights  or  as  having  acquired  it  as  part  and  pertinent  of  his  own  estate  of 
Finzean. 

The  case  came  before  Lord  Meadowbank,  who  (12th  May  1809)  pronounced  this 
interlocutor :  "  Having  considered  this  memorial,  with  those  for  the  Earl  of  Aboyne  and 
Lewis  Innes,  and  whole  process,  Finds  that  Mr.  Farquharson  has  no  right  of  common 
property,  but  only  a  right  of  servitude,  over  the  lands  where  the  joint  right  of  fowling 
and  hunting  is  contended  for  in  his  behalf ;  and  that,  though  these  rights  of  servitude, 
along  with  others  of  a  similar  nature,  are  declared  sufficient  to  exhaust  the  spontaneous 
produce  of  the  soil,  they  acquire  thereby  no  higher  character,  and  cannot  afifbrd  a  right 
to  the  franchise  of  hunting  and  fowling,  as  incident  thereto  :  Finds,  that  franchise  ease- 
ment, or  whatever  be  its  proper  class  is  a  right  incident  to  a  feudal  property  in  land,  at 
common  law,  and  not  to  rights  of  the  nature  of  servitudes ;  and  though  the  right  is  re- 
stricted by  statute  quocui  the  autocratic  exercise  thereof  to  proprietors  of  a  certain  extent, 
it  cannot  be  lawfuUy  exercised  by  them  on  any  ground  contrary  to  the  will  of  the  pro- 
prietor thereof,  on  the  pretext  that  they  have  rights  of  servitude  affecting  the  surface  of 
the  same :  Therefore,  with  respect  to  Mr.  Farquharson,  suspends  the  letters  simpliciter, 
and  decerns  in  the  suspension  at  Lord  Aboyne's  instance;  and  decerns  also  in  the 
declarator,  in  terms  of  his  Lordship's  libel  in  the  declarator." 

Against  this  interlocutor  Mr.  Farquharson  presented  a  petition,  which,  having  been 
followed  with  answers,  was  refused,  of  this  date  (5th  December  1809),  ''Reserving  to 
the  petitioner  to  be  heard  before  the  Lord  Ordinary  on  a  claim  to  a  right  of  servitude  on 
the  game  in  favour  of  the  petitioner's  property,  and  to  the  respondent  all  objections  to 
such  claim."  And,  on  considering  a  petition  for  the  defender  (19th  January  1810), 
'^The  Lords  remit  to  the  Lord  Ordinary,  upon  the  petitioner's  paying  the  expences 
incurred  by  the  pursuer  subsequent  to  the  first  statement  of  the  process  of  declarator 
before  his  Lordship,  according  as  said  expences  shall  be  modified  by  him,  to  hear  parties 
&rther,  and  to  do  as  he  shall  see  cause." 

The  case  then  went  back  to  the  Lord  Ordinary,  who  (18th  November  1812)  "Finds 
that  the  franchise,  or  liberty  and  privilege  of  hunting  and  fowling  on  the  forest  of  Birse, 
is  not  a  preedial  servitude,  nor  entitled  to  the  legal  characters  thereof :  [13]  Finds  further, 
that  it  cannot  be  maintained  as  incident  or  pertinent  of  the  particular  right  specified  in 
the  decreet-arbitral,  as  belonging  to  Finzean,  in  that  forest ;  and  quoad  ultra^  takes  the 
case  to  report,  and  ordains  informations  to  be  boxed  in  fourteen  days." 

To  this  interlocutor  his  Lordship  subjoined  the  following  note :  "  The  Lord  Ordinary 
is  qoite  convinced  that  a  right  of  hunting  and  fowling  cannot  be  a  prsedial  servitude,  vhi 
pwdium  servit  prcedio.  The  argument  on  this  point,  in  Lord  Aboyne's  observations  on 
Mr.  Farquharson's  additional  memorial,  appears  to  the  Lord  Ordinary  equally  acute  and 
solid ;  and  in  the  same  manner  as  the  right  in  question  could  be  nowise  serviceable 
to  the  dominant  tenement,  or  the  occupation  under  that  right,  any  measure  of  the  extent 
of  subject  acquired,  so  may  it  also  be  observed,  that  the  recognized  way  in  which  the 
right  is  exercised,  where  friends  and  neighbours  that  have  a  taste  for  the  amusement^ 
exercise  it  for  generations,  .while  the  owners  utterly  neglect  it^  would,  long  ere  now, 
have  rendered  the  right  an  object  of  such  universal  acquisition,  if  capable  of  it,  as  a 
servitude,  that  a  reciprocity  of  right  to  the  sports  of  the  field  would  long  ere  now  have 
been  established  over  all  Scotland. 

"  The  Ordinary  also  retains  his  former  opinion,  that  the  right,  as  declared  by  the 
decree-arbitral,  cannot  be  converted  in  legal  construction  into  such  a  right  of  property, 
that  the  franchise  of  hunting  and  fowling  can  be  ascribed  as  incident  to  it  He  is  very 
ready  to  believe,  that  the  arbiters  had  something  of  that  in  their  heads  which  would 
have  induced  them  to  declare  a  ^ro^er  ju8  superficiei,  had  they  understood  how  to  form 
a  clear  conception  of  the  thing — We  want  the  name  which  the  Germans  havei  but  we 
have  the  substance  of  such  a  right.  A  feudal  grant  of  an  estate,  reserving  all  minerals 
of  every  description,  from  a  few  feet,  say  five  or  ten  feet  under  the  surface,  with  a  liberty 
of  access,  is  a  good  feudal  grants  and  confers  an  estate  to  be  valued  in  the  cess  books, 
and  confers  all  qualifications  of  landed  property,  and  this  is  correctly  a  jus  superficies 
only.     But  the  arbiters,  instead  of  conferring  tJiis  in  commonty,  or  any  thing  legally 
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like  this,  have  contemplated  only  the  ordinary  rights  of  servitude,  as  sufficiently  adequate 
to  their  purpose,  and  though,  in  conferring  them,  they  declare,  that  thus  the  superfidal 
uses  of  the  soil  are  exhausted,  can  courts  rectify  this  incorrect  apprehension  of  the 
arbiters,  and  bestow  a  jus  superficieij  where  they,  in  express  terms,  confer  only  servi- 
tudes 1  It  is  thought,  that  in  construing  titles,  courts  are  bound  to  follow  the  views  of 
the  persons  who  frame  them,  and  that  they  must  not  assume  the  power  of  transmitting 
titles  from  one  set  of  rights  to  a  superior  one,  although  they  may  conjecture,  t^at  those 
persons,  if  better  advised,  might  probably  have  done  so.  This  indeed  would  be  to 
amend,  rather  than  to  interpret ;  and  [14]  though,  in  forming  a  construction,  and  weigh- 
ing evidence,  courts  must  often  content  themselves  with  probabilities  and  even  in  con- 
struing titles,  must,  under  a  general  uncertainty,  adopt  what  appears  most  probable^  still 
it  is  thought,  that  when  they  have  clear  technical  expressions  to  interpret,  they  cm 
never  be  justified  to  make  these  bend  to  mere  probabilities  of  what  might  have  been 
done,  but  what  was  not  done. 

"  Still,  however,  there  seems  to  remain  some  room  for  discussion.  A  franchise  of 
fowling  in  the  forest  has  been  admitted  as  belonging  to  Mr.  Innes's  neighbouring  pro- 
perty. Whether  admitted  per  incuriam  (as  is  said)  or  not,  the  existence  of  it  as  a  1^ 
right  has  been  recognised  by  the  final  interlocutor  of  the  Division,  and  the  Ordinary 
does  not  see  any  reason  to  doubt  of  the  validity  of  such  a  franchise.  As  the  Crova 
might  create  and  transfer  rights  of  forestry,  privileges  within  these  may  be  conferred 
heritably  on  adjoining  properties.  Two  questions  therefore  arise;  Ist,  had  Hr. 
Farquharson  under  his  titles  and  inveterate  possession  by  gamekeepers  (as  alleged),  a 
right  to  such  a  franchise  ?  2<i,  If  he  had,  does  the  decreet-arbitral  cut  it  down  virtually 
by  the  limited  sort  of  rights  which  it  recognised,  although  neither  the  parties,  nor  the 
arbiters,  appear  to  have  paid  any  attention  to  the  right  of  hunting  and  fowling,  aud  the 
enjoyment  of  that  right  among  all  the  parties  appears  to  have  remained  on  the  same 
footing  subsequent  to  the  decreet-arbitral,  as  before  it.  If  the  parties  incline,  the 
Ordinary  will  take  the  case  to  report,  with  a  view  to  this  point ;  but  he  is  not  disposed 
to  give  so  much  credit  to  the  other  two  points,  as  to  extend  the  report  to  them  also, 
which,  indeed,  he  thinks  would  tend  to  distract  the  attention  of  the  Court  from  diit 
pointy  where  it  appears  to  him  there  is  any  real  difficulty." 

Informations  having  been  lodged,  this  interlocutor  was  pronounced  (25th  May 
1813) :  "  The  Lords  find,  that  the  defender  has  not  produced  a  sufficient  title  for  con£Br^ 
ing  a  right  to  the  franchise  in  question ;  and,  therefore,  in  the  declarator,  repel  the 
defences,  and  decern  in  terms  of  the  libel ;  and  in  the  suspension,  suspend  the  letten 
simplictiery  and  decern  accordingly,  but  find  no  expences  due." 

The  defender  reclaimed,  and  pleaded, 

Istf  That  the  expressions  contained  in  various  titles  to  his  estate,  and  particularly 
those  before  mentioned,  gave  him  an  undoubted  right  to  the  privilege  or  franchise  of 
hunting  in  the  forest,  if  it  was  competent  to  confer  such  privilege  at  aU. 

2d,  That  such  privilege  or  franchise  was  a  feudum  capable  of  grant  and  conveyance, 
as  had  been  found  by  the  Court  in  a  late  case  relative  to  the  same  forest;  £^1  of 
Aboyne  against  Innes.  The  right  of  hunting  was  originally  an  appendage  of  land  both 
[16]  beneficiary  and  allodial,  and  went  always  along  with  it;  and  when  the  feudal 
forms  were  introduced,  our  ancestors  were  in  the  habit  of  feudalising  every  right,  how- 
ever different  from  the  proper  objects  of  surrender  and  g^nt.  Of  this,  patronage  affords 
one  instance,  and  the  rights  of  fishing,  fowling,  and  hunting,  afford  others.  Graig,  i.  1^ 
17 ;  while  he  states  the  natural  doubto  why  this  should  have  happened,  at  the  same  time 
affords  evidence  of  the  fact.  In  the  case  of  Lord  Adam  Gordon  against  Duff,  7th 
August  1773,  a  vote  was  sustained  where  part  of  the  valuation  was  laid  on  a  white- 
fishing,  and  that  the  jus  aucupaiionis  was  also  made  the  subject  of  separate  feudal 
investitures,  is  proved  by  the  various  grants  of  forestry  which  were  made  by  the  Crown 
to  its  vassals,  both  in  this  country  and  on  the  Continent  of  Europe ;  Eegistre  31,  da 
Tresor  des  Chartres ;  Registre  32,  du  Tresor  des  Chartres ;  Caledonia,  p.  765 ;  Chart. 
Mel.  91,  Compositio  inter  Monachos  de  Melros,  et  Ricardum  de  Moreville,  de  foresta 
inter  Galne  et  Leder,  MS.  in  Advocates'  Library;  Chart  Mel.  ff.  91,  92,  94;  Chart. 
Beaulee. 

3d,  That  it  was  of  no  consequence  that  the  grant  occurred  only  in  the  tenendas  clause 
of  the  charter,  for  though  the  custom  is  now  altered,  it  was  very  common  in  old  charters 
to  insert  the  most  material  conditions  of  the  grant,  privileges,  and  aocossories  to-  the 
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chief  subject  of  the  conveyance,  in  the  tenendcu.  Oraig^  ii.  3,  28 ;  Bolly  7  of  King 
Robert  II.  No.  13  and  29.  James  V.  made  similar  grants,  lib.  xxvi.  No.  257,  May  12, 
1539;  No.  266,  272,  275,  June  14,  1539;  No.  279  ;  No.  287  ;  Roll,  2  of  Robert  II.  c. 
47  ;  Roll,  11  of  Robert  Duke  of  Albany;  Roll,  12,  No.  11  ;  Cart.  James  V.  Dec.  1, 
1527.  In  ail  these  instances  the  tenure,  the  substitutions  of  heirs,  or  the  reservations 
in  favour  of  the  granter,  were  contained  in  the  clause  of  ienendas.  The  same  clause  also 
was  used  for  the  erection  of  lands  into  baronies,  free  forests,  and  free  warrens ;  Chart. 
Robert  II. ;  Roll,  4,  No.  16  ;  Roll,  1,  No.  38  ;  No.  147  ;  Robert,  Duke  of  Albany,  Roll, 
12,  No.  2.  A  right  of  common  pasturage  waa  conveyed  in  this  manner ;  James  V.  No. 
270,  April  26, 1539.  The  fishings  of  the  town  of  Perth  depend  entirely  on  the  fenendas 
of  a  charter  of  James  V. ;  Roll,  2,  No.  66.  And  in  a  confirmation  of  fishings  granted 
by  Philip  de  Valoniis  to  the  monastery  of  Couper,  the  confirmation  of  the  right  to  the 
luids  is  contained  in  the  tenendas  ;  App.  to  Crawford's  Lives  of  Officers  of  State.  In 
the  same  manner : — Rights  of  patronage,  Roll,  4,  Robert  II.  No.  59,  No.  63. — Mills, 
Boll,  1,  No.  77  ;  Roll,  7,  No.  95. — Common  pasture,  Roll,  1,  No.  19,  and  various  other 
feudal  privileges,  Roll,  1,  58 ;  Roll,  5,  75 ;  Roll,  8,  No.  28,  June  17,  1539 ;  Enk.  App. 
No.  L  ;  Fullerton  against  £arl  of  l^linton  ;  Stair,  7th  February  1672. 

It  is  true  that  the  tenendas  clause  is  now  of  less  importance,  but  neither  of  the 
reasons  which  have  produced  this  change  apply  to  the  present  case.  \st,  That  nothing 
but  direct  dispositive  words  can  prejudice  the  Grown;  and,  2d,  because,  since  the 
establishment  of  the  register  of  seisins,  the  dispositive  clause  and  [16]  the  precept  alone 
appear  in  the  record,  for  the  charter  was  from  a  subject,  and  it  was  granted  before  the 
establishment  of  the  register  of  seisins. 

The  pursuer  answered : 

That  the  property  of  the  forest  had  been  in  his  family  from  the  year  1170.  And 
that  the  right  of  enjoying  the  gratifications  which  it  afford  must  be  considered  as  going 
along  with  it.  Inst.  lib.  ii.  tit.  1,  s.  12;  ff.  lib.  viii.  tit.  3,  1,  16 ;  Blackstone,  b.  ii.  c. 
27 ;  Craig,  lib.  ii.  Dieg.  8,  s.  13 ;  Ersk.  ii.  6,  6  ;  Watson  against  Earl  of  Errol,  Aug.  9, 
1763 ;  Marquis  of  Tweedale  against  Dairy mple,  March  3,  1778  ;  Earl  of  Breadalbane 
against  Livingstone,  June  16,  1790.  And  this  privilege  was  strengthened,  if  that  was 
possible,  by  the  separate  right  of  forestry  which  was  vested  in  his  family ;  Ley,  For.  cap. 
15  and  14;  SkeTie  De  Verb.  Sig.  voce  Forestarius ;  do.  voce  Verd.  Stat.  1685,  c.  20. 
And  it  has  been  still  farther  confirmed  by  a  submission  and  decree-arbitral  in  1755.^ 

The  defender's  rii^hts,  on  the  other  hand,  consist  of  the  charter  1708,  which  contains 
no  right  aucupatinnis  or  venaiionis  in  the  dispositive  clause.  And  having  discovered 
that  that  would  not  avail  him,  he  has  since  had  recourse  to  another,  dated  in  1574, 
which  is  liable  to  the  same  objection,  and  contains  the  grant  only  in  the  clause  of 
tenendas.  There  was  another  charter  of  the  same  date,  which  did  not  mention  this 
clause  at  all ;  and  that  second  charter  seems  to  be  the  one  with  which  all  the  subsequent 
rights  to  the  estate  are  connected. 

But  supposing  it  quite  unobjectionable  in  every  other  respect,  it  is  enough  to  say 
that  the  grant  claimed  by  the  defender  is  contained  nowhere  but  in  the  tenendas  clause. 
And  though,  in  times  still  more  ancient  than  1574,  the  tenendas  clause  may  have  been 
admitted  to  explain  the  dispositive  as  to  matters  of  minor  importance,  it  was  never  at 
any  time,  and  more  particulariy  at  so  late  a  period,  permitted  altogether  to  supply  its 
place ;  Craig,  lib.  ii.  Dieg.  3,  s.  27 ;  *  Ersk,  ii.  3,  23.  As  to  the  case  quoted  from  Stair, 
it  ie  clear  that  the  right  to  the  salmon- fishing  was  carried  by  the  teriendas,  not  in  con- 
sequence of  any  general  rule,  but  of  the  estate  in  question  being  a  barony  ;  Diet,  Vol.  I. 
p.  574 ;  Vol.  II.  p.  25.  The  same  objection  applies  to  the  charter  of  the  Duke  of 
Albany ;  Roll,  xii.  No.  2 ;  and  the  case  of  the  Town  of  Perth ;  and  as  to  the  case  of 
Mr.  Innes,  iu  proceeded  not  on  any  decision  of  the  rule  of  law,  but  on  an  admission 
inadvertently  made  by  the  pursuer. 

The  case  was  advised  16th  November  1814,  when  the  following  opinions  were 
delivered : 

P.7]  Lord  Glerilee, — It  appears  to  me,  that,  in  any  situation,  it  is  a  very  strong 
measure  to  give  a  man  a  right  of  hunting  over  any  other  person's  grounds  than  his  own. 
There  is  no  doubt,  that  such  a  thing  may  be  done,  but  it  is  not  one  of  the  common 
rights  which  go  as  part  and  pertinent  of  an  estate.     It  is  not  one  of  the  natural  conse* 

1  The  Court  did  not  go  upon  this,  and  it  is  not  thought  necessary  to  explain  it 
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quences  of  the  possession  of  a  piece  of  ground,  that  it  should  carry  with  it  a  right  of 
shooting  over  another ;  and  I  rather  incline  to  think,  that  the  doctrine  is  pretty  well 
established,  that,  excepting  in  so  far  as  concerns  rights  which  naturally  go  as  psrt  or 
pertinent,  or  as  a  consequence  of  what  is  contained  in  the  dispositive  clause,  the 
tenendas  ia  not  a  proper  part  of  the  deed  to  insert  them  in.  The  tenendas  only  explains 
the  dispositive  clause,  and  there  are  many  things  which  are  inherent  in  what  is  granted 
in  it,  which  may  naturally  enough  be  brought  into  the  tenendasy  even  where  parts  sod 
pertinents  are  not  contained  in  the  dispositive  clause ;  but  that  will  never  enable  them 
to  caiTy  what  is  neither  part  nor  pertinent,  nor  alluded  to,  nor  depending  upon  the 
dispositive  clause  at  all.  And  besides,  in  this  case,  the  tenendas  expressly  uses  th« 
words  prcedictas  terras,  shewing  clearly,  that  it  was  not  intended  to  include  any  thing 
that  was  not  already  contained  in  the  dispositive  clause.  When  the  clause  of  parts  and 
pertinents  is  contained  in  the  dispositive,  then  more  effect  may  be  given  to  the  thtowiog 
into  the  tenendas  of  certain  articles,  which  can  naturally  be  considered  as  a  necessaiy 
consequence  of  what  was  contained  in  the  dispositive.  Bat  I  do  not  think  that  the 
matter  can  be  carried  any  further. 

I  remember  an  old  case  about  the  effect  of  a  clause  of  tenendas.  It  was  that  of  a 
person  who  was  possessed  of  a  barony,  to  which  a  certain  muir  belonged.  He  disponed 
one  part  of  the  barony  without  any  mention  of  the  muir  in  the  dispositive  clause  Bat 
in  the  tenendas,  there  was  the  expression  cum  moris  et  maresiis.  He  afterwards 
disponed  the  rest  of  the  barony.  I  do  not  remember  whether  there  was  a  clause  with 
muirs  and  marshes  or  not ;  I  believe  it  was  not  mentioned,  and  the  dispute  was  with 
regard  to  the  property  of  the  muir,  and  so  it  was,  that  both  parties  were  found  entitled 
to  the  servitude  of  pasturage,  and  of  cutting  feal  and  divot,  &c.  But  in  so  far  as 
concerned  the  right  of  property,  it  was  found,  that,  notwithstanding  the  tenendas  dauae 
in  the  first  disposition,  it  was  still  in  the  disponer,  and  was  conveyed  to  the  second 
disponee  by  the  disposition  of  the  whole  remainder  of  the  barony. 

A  servitude  of  pasturage,  or  of  feal  and  divot,  over  a  neighbouring  muir,  is  a 
common  and  natural  privilege ;  and  where  the  dispositive  clause  contains  parts  and 
pertinents,  the  mention  of  such  servitudes  in  the  tenendas  may  carry  them.  But  when 
you  come  to  a  right  much  more  remote  from  ordinary  usage,  such  as  that  of  hunting 
over  another  man's  grounds,  which  is,  I  think,  more  different  from  the  ordinary  practice 
than  the  granting  a  separate  tenement  in  the  tenendas,  the  case  seems  to  be  quite 
different.  The  defender  has  been  very  successful  in  bringing  [18]  forward  instance  of 
grants  in  the  tenendas  clause,  which  are  not  commonly  contained  in  it  now ;  but  still  1 
think,  if  such  a  right  as  this  could  have  been  carried,  it  would  have  been  no  secret  to 
Stair  at  the  time  that  he  wrote,  and  yet  you  see  what  his  opinion  was.  That  opinion 
has  never  been  deviated  from;  and,  on  the  whole,  I  think  it  safer  to  adhere  to  the 
interlocutor  which  has  been  pronounced. 

Lord  Meadowbank, — I  was  against  the  interlocutor  when  it  was  pronounced,  andmj 
doubts  have  not  been  removed  by  the  subsequent  discussion ;  nay,  they  are  very  mach 
confirmed  by  the  meritorious  exertions  of  the  learned  counsel  who  has  drawn  the 
teclaiming  petition.  I  think  his  arguments  are  founded  in  the  true  history  of  this 
country.  There  are  a  great  many  cases  which  must  satisfy  your  Lordships,  that  yon 
must  be  apt  to  do  a  great  deal  of  gross  injustice  if  you  adhere  too  rigidly  to  the 
principle  very  correctly  announced  by  Lord  Glenlee. 

The  mode  of  framing  this  very  clause  seems  to  have  been  introduced  very  giaduallj 
into  our  practice.     Nothing  but  the  systematic  heads  of  our  first  lawyers  who  wrote 
upon  these  subjects,  seem  to  have  been  able  to  frame  any  kind  of  style  out  of  our  old 
writings.     You  see,  from  collections  which  have  been  very  lately  mside,  what  kind  of 
styles  were  generally  used.     They  seem   to  have   been  very  unsettled.     You  mxisk, 
therefore,  admit  the  modern  doctrine  cum  grana,  when  you  apply  it  to  such  ancient 
writings.     And  when  you  find  inveterate  possession  for  such  a  length  of  time,  it  would 
be  very  dangerous  to  cut  it  down  now  for  the  want  of  Skjusttts  titvlus,  when  you  find  one 
within  the  four  corners  of  the  deed.     If  you  find  one  any  where  within  it;  it  is  enough, 
when,  during  all  this  time,  no  one  has  taken  it  into  his  head  to  question  the  right  or 
franchise,  which  seems  in  former  times  to  have  been  very  little  regarded,  and  to  have 
been  left  pretty  much  cuivis  e  pojmlo.     It  would  be  very  hard,  in  such  a  situation,  to 
find  that  a  man  had  not  conveyed  a  right  of  this  kind,  if  you  can  find  it  any  where 
within  the  deed.     I  am  for  altering  the  interlocutor. 
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Lord  Bainnaiyne. — ^The  opposite  opinions  which  have  been  delivered,  shew  that 
the  case  is  doubtful ;  but  I  coincide  very  much  in  opinion  with  Lord  Glenlee.  Such  a 
right  as  this  claimed  to  be  exercised  over  the  property  of  another,  is  never  to  be  sus- 
tained without  very  clear  and  satisfying  grounds.  As  to  the  tenendas  clause  alone,  I  am 
of  opinion  with  Lord  Glenlee,  that  it  is  incapable  of  carrying  any  thing  which  is  not 
either  expressed  in  the  dispositive  clause,  or  which  is  not  a  natural  and  necessary  legal 
consequence  of  it,  such  as  naturally  arises  out  of  the  grant  of  the  property ;  and  I  do  not 
think  that  any  general  expression  in  the  tenendas  can  have  any  effect  in  extending  the 
right,  except  with  regard  to  the  right  of  fishing.  And  even  there,  I  take  it,  that  it  is 
only  where  the  nature  of  the  grant  is  such  as  makes  the  right  of  fishing  almost  a 
necessary  consequence  of  it ;  as  for  instance,  where  it  is  [19]  a  disposition  of  a  burgh  or 
barony,  which  naturally  carries  with  it  a  number  of  rights  which  do  not  pass  with  an 
ordinary  grant  of  lands.  In  such  cases,  it  may  be  fair  enough  to  hold,  that  fishings  are 
carried,  but  I  doubt  very  much  if,  where  the  tenendas  contains  any  thing  which  is  not 
naturally  a  part  of,  or  connected  with  what  is  conveyed  in  the  dispositive  clause,  it  will 
carry  it  even  in  the  case  of  a  barony;  as  for  instance,  whether  it  would  give  him 
fishings  at  a  distance  from,  and  not  connected  with,  his  lands.  It  may  be  quite  good  for 
fishing  along  his  own  shore  or  boundary,  but  I  doubt  much,  whether  it  would  go  to  any 
distance.  In  the  same  way  here,  I  have  no  conception  that  a  general  clause  in  the 
ienendaSf  cum  piseationibus  et  venationibus,  is  sufficient  to  convey  this  right  over  the 
property  of  another.  The  defender  has  been  successful  in  shewing,  that,  in  early 
charters,  the  tenendas  clause  was  very  broad ;  but  then,  if  the  practice  of  the  two  or 
three  last  centuries  has  given  no  aid  to  his  plea,  I  cannot  enter  into  it  now.  On  the 
whole,  I  am  for  adhering  to  the  interlocutor  complained  of. 

Lard  Robertson, — ^As  to  the  first  point  taken  to  report  by  the  Lord  Ordinary, — 
without  entering  into  the  question,  how  far  it  may  be  made  the  subject  of  a  proper 
feudal  grant,  I  am  clearly  of  opinion,  that  it  has  not  been  done  here.  A  feu-charter  of 
a  very  old  date,  with  the  words  attcupationihus  et  venationibus^  has  been  produced,  but 
these  words  are  contained  only  in  the  tenendas,  and  not  in  the  dispositive  clause.  Now, 
I  apprehend  that  there  is  no  clearer  point,  than  that  in  estimating  the  amount  of  the 
right  conveyed,  you  must  consider  the  dispositive  clause  alone :  That  is  the  measure  of 
the  extent  of  the  right  It  is  no  doubt  true,  that,  in  the  clause  of  tenendas^  it  is 
customary  to  throw  in  a  great  many  particulars  which  may  or  may  not  be  in  the  dis- 
positive ;  but  I  apprehend  that  the  clause  of  tenendas  will  not  render  the  right  of  the 
vassal  wider  than  it  is  on  the  dispositive.  That  is  a  proposition  that  has  received  the 
assent  of  all  writers,  and  I  have  seen  do  doubt  thrown  upon  it. 

In  the  next  place,  suppose  that  this  clause  were  to  be  attended  with  all  the  effect 
that  Mr.  Farquharson  wishes  to  give  to  it,  it  would  only  have  given  him  right  to  fish 
and  fowl  on  the  lands  that  were  conveyed  to  himself,  for  it  relates  ad  prcedictas  terras ; 
and  the  same  observation  applies  to  the  next  charter  also.  It  is  very  remarkable,  that 
in  the  later  charter  in  1708,  which  seems  to  have  been  passed  to  create  all  Mr. 
Farquharson's  lands  into  a  barony,  and  in  which  it  was  most  natural  to  presume  that  he 
would  have  continued  to  insert  every  right  and  privilege  which  belonged  to  any  one  of 
them,  more  particularly  as  it  made  a  barony  of  all  the  lands,  yet  in  that  universal  title 
to  the  whole  estate,  there  is  no  mention  of  any  such  privilege. 

But  it  is  said,  that  there  has  been  possession,  and  that  in  this  stage  of  the  case,  we 
must  take  this  for  granted.  But  will  possession  supply  the  want  of  a  grant  in  the  dis- 
positive clause  1  I  have  [20]  great  doubt  of  that.  I  conceive,  from  the  nature  of  the 
privilege  claimed,  that,  in  such  circumstances,  the  possession  can  be  considered  as 
nothing  more  than  a  mere  tolerance  which  the  defender  has  been  ei^joying,  and  I  am 
dear  for  repelling  the  defences. 

Lord  Justice-Clerk, — I  was  certainly  by  no  means  indisposed  to  reconsider,  with  all 
the  attention  in  my  power,  a  case  such  as  this,  where  there  is  much  novelty,  and  where 
we  have  very  able  papers,  in  which  it  is  argued  throughout  with  infinite  ability.  But 
I  have  not  been  able  to  bring  my  mind  to  be  of  opinion,  that  the  interlocutor  ought  to 
be  altered ;  and  I  shall  state  the  grounds  of  my  opinion,  as  this  is  the  last  time  the  case 
will  be  before  us. 

It  is  admitted  on  all  hands,  that  there  are  two  questions  here.  The  first  question  is. 
Whether  Mr.  Farquharson  has  been  able  to  connect  himself  sufficiently  with  this 
ancient  charter  1    I  must  own,  that  I  have  some  degree  of  doubt  on  that  part  of  the  case. 
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But,  suppjsiag  Mr.  Farquharson  successful  in  connecting  himself  with  this  charter, 
in  which  I  think  be  has  failed,  does  it  give  him  a  sufficient  right  to  the  privilege  which 
he  claims  ?  It  has,  from  the  very  first,  appeared  to  me  to  he  most  important  to  keep  in 
view,  that  this  privilege  is  not  what  can  he  maintained  to  be  a  pertinent  to  the  lands. 
The  right  of  hunting  over  the  estate  of  another  is  not  a  pertinent  of  the  lands  held  by 
the  person  having  the  right.  It  is  a  valuable  privilege,  and  it  may  he  feudalized  no 
doubt,  and  conveyed  like  any  other  feudal  property ;  but  I  apprehend  clearly,  that  it  is 
not  a  pertinent,  and  that  it  cannot  be  carried  by  a  clause  cum  perHnenHis  in  any  part  of 
a  deed,  nor  of  course  can  it  be  carried  by  its  insertion  in  the  tenendas. 

Look  at  the  doctrine  laid  down  by  all  our  lawyers  ds  to  the  effect  of  an  expression 
of  this  kind  in  the  clause  of  tenendas,  I  have  considered  all  the  authorities ;  and  I 
have  not  been  able  to  see  that  any  doubt  was  entertained  by  any  of  our  authors^  that  if 
the  property  was  not  a  subject  that  cannot  be  carried  by  a  clause  of  parts  and  pertinents, 
it  is  not  one  that  can  be  carried  by  insertion  in  the  tenendas  ;  there  must  be  dispositive 
words,  if  it  is  not  such  a  subject  as  will  go  as  part  and  pertinent.  When  I  take  this 
doctrine,  which  is  clearly  laid  down  by  all  our  authors,  and  apply  it  to  this  case,  and 
when  I  put  the  question  to  myself,  I  am  obliged  to  answer,  that  it  is  not  a  pertinent; 
I  must  say  clearly,  that  this  right  of  fowling  over  property  belonging  ex  coneesM  to 
another,  for  that  is  an  admitted  part  of  the  case,  I  must  say,  that  this  privilege  so  to  be 
exercised  is  not  a  pertinent  of  the  estate ;  and  I  am  equally  clear,  that  it  is  necessary  to 
have  dispositive  words,  in  order  to  convey  so  extraordinary  a  privilege.  I  know  quite 
well  that  it  is  laid  down  by  Stcdr,  who  gives,  in  his  Institute,  a  perfect  example  of  tbe 
style  of  a  clause  of  tenendas,  that  it  contains  in  it  cum  aucupoHanibus  et  venatianSms,  as 
well  as  cum  molendinus  et  multura,  and  though  it  will  carry  the  one  as  well  as  the 
other,  yet  it  is  only  to  the  extent  of  giving  the  right  of  hunting  and  fowling  to  the  fiai 
over  his  own  lands,  which  shews  that  the  expression  is  just  equivalent  to  the  daoee 
cum  par-  [21]  -ttbus  et  pertinentiis.  It  just  gives  what  would  have  been  carried  by  these 
words  independently  of  any  others.  But  that  it  will  not  give  the  right  over  another 
person's  estate,  is  a  conclusion  which  all  those  authors  have  come  to.  I  am  sorry  for 
being  obliged  to  entertain  this  opinion,  for  I  feel  the  hardship  to  this  gentleman  in 
having  such  a  title,  and,  as  we  are  told,  such  long  possession,  and  to  be  now  deprived  of 
it.  But  when  the  matter  is  probed  to  the  bottom,  I  am  sorry  to  say,  that  in  my 
opinion,  it  has  not  been  supported,  and  therefore,  I  am  bound  to  adhere. 

Lord  Meadowbank. — I  would  not  differ  from  the  doctrine  which  I  have  just  heard, 
if  I  understood  the  law  to  have  been  so  much  ripened  in  1574,  as  it  has  been  since  the 
publications  of  the  great  lawyers  whose  works  your  Lordships  have  looked  into ;  nor  if 
this  charter  had  been  written  after  Craig's  work  had  been  published,  and  after  there 
was  time  for  it  to  be  known  to  the  practitioners,  would  I  have  differed  from  the  opinions 
of  your  Lordships.  But  at  that  time  the  law  was  unknown ;  the  forms  of  your  write 
were  in  embryo ;  and  I  find  it  therefore  very  difficult,  where  there  has  been  so  long  a 
possession,  to  give  that  correct  construction  to  the  clause  which  I  see  your  Lordships 
are  inclined  to  do.  I  think  the  true  sense  of  the  thing  is  always  to  consider  liberally 
theaejusti  titvU. 

The  conveyancers  in  the  country,  in  those  days,  had  very  little  idea  of  such  matters. 
This  right  of  hunting  was  a  franchise  carved  out  of  the  grant  of  forestry,  and  I  believe 
it  will  be  very  difficult  to  find  any  thing  about  it  in  the  practice  of  conveyancers.  The 
occupation  and  possession  as  a  pertinent  was  what  they  looked  to. 

The  Court  (16th  November  1814)  adhered. 

[Affirmed,  6  Pat.  380;  2  S.R.R.  (H.L.)  596 ;  cf.  PaUick  v.  Napier,  5  M.  693.] 


No.  8.  F.C.  N.S.  IV.  23.     17  Nov.  1814.     2nd  Div.— Lord  Craigie. 

John  Young  and  Company,  Pursuers. — SoUcitar-General  Ma^xmoehie  et 

Bosu>elL 

Forrest  Dbwar,  Defender. — Jeffrey  et  Keir, 

Servitude — Property, — A  servitude  altius  non  toUendi,  or  ne  lumimbus  offidendi,  may  he 
inferred  within  burgh  from  a  building-plan,  which  was  held  out  to  all  penons* 
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parchasing  ground  for  building,  as  the  general  plan  of  the  town,  without  any  mention 
either  of  the  servitude  or  the  plan,  in  the  titles  of  the  property ;  and  the  feuars  are 
not  entitled  to  deviate  from  the  plan  in  any  material  respect,  even  where  the  right  of 
servitude  is  not  injured 

The  buildings  in  the  New  Town  of  Edinburgh  were  erected  in  conformity  to  a  plan 
which  lay  in  the  Council-Chamber,  and  was  shewn  to  all  purchasers  and  feuars  of 
building-ground,  as  that  by  which  they  were  to  be  regulated,  but  it  was  not  mentioned 
in  any  of  the  title-deeds  of  the  different  purchasers. 

Messrs.  John  Young  and  Company  were  proprietors  of  a  tenement  in  Prince's 
Street^  to  which  they  had  right  by  progress.  In  the  ori^nal  grant  from  the  Magistrates 
of  Edinburgh,  there  was  no  mention  of  any  right  in  the  disponees  to  build  upon  their 
back  area ;  and  though  such  privilege  had  been  bestowed  in  some  of  the  subsequent 
traosmissions,  it  was  not  deemed  material. 

In  February  1812,  Messrs.  Young  and  Company  presented  a  petition  to  the  Dean  of 
Guild,  accompanied  by  a  plan  of  certain  erections  which  they  proposed  to  make  in  their 
back  area,  and  praying  for  permission  to  do  so. 

This  petition  was  served  upon  Mr.  Forrest  Dewar,  surgeon  in  Edinburgh,  the 
adjoining  proprietor,  who,  not  conceiving  that  his  interest  would  be  injured,  did  not  at 
first  make  any  objection.  And  a  warrant  was  granted  by  the  Dean  of  Guild  in  terms  of 
the  prayer  of  the  petition. 

[24]  Mr.  Dewar  having  soon  after  discovered  that  Messrs.  Young  and  Company 
meant  to  raise  their  buildings  above  the  level  of  the  division-wall,  complained  to  the 
Dean  of  Guild,  who,  "before  answer,  ordained  the  respondents,  Messrs.  Young  and 
Company,  to  produce  the  original  charter  from  the  Magistrates  of  Edinburgh  to  Mr. 
John  Young,  the  author  of  Mr.  Wauchope ;  and,  in  the  meantime,  granted  the  interdict 
as  craved." 

The  Dean  of  Guild  afterwards  pronounced  this  interlocutor  (9th  April) :  "  Find, 
that,  by  virtue  of  the  plan  on  which  the  town  of  Edinburgh  was  built,  every  proprietor 
of  a  house  in  that  quarter  had  right  to  prevent  such  building  as  that  proposed  from 
being  erected  in  his  neighbour's  back  area :  Find,  that  the  Magistrates  of  Edinburgh, 
as  superiors  of  the  tenement  in  question,  could  not  effectually  insert  in  the  charter  to 
Mr.  Wauchope,  any  clause  confirming  a  privilege  to  build,  inconsistent  with  the  fore- 
said right  of  the  conterminous  heritors,  and  which  Mr.  Wauchope's  author  did  not 
enjoy  under  the  original  feuar's  charter  :  Therefore  alter  the  interlocutor  complained  of ; 
refuse  the  desire  of  the  original  petition  of  Messrs.  Young  and  Company,  so  far  as 
respects  the  proposed  buildings  on  their  back  area ;  continue  the  interdict,  and  decern ; 
and  authorize  the  warrant  for  the  alterations  in  the  front  tenement  to  be  immediately 
extracted ;  but  find  neither  party  entitled  to  ezpences." 

The  question  was  brought  into  this  Court  by  advocation,  and  came  before  Lord 
Craigie,  who  remitted  the  cause  mrvpliciter  to  the  inferior  judge. 

On  advising  a  petition,  with  answers,  the  Court  ordained  the  case  to  be  stated  in 
mutual  memorials. 

Argued  for  the  respondent : 

Every  person  who  feued  any  areas  in  the  New  Town,  saw  from  the  plan  the  right 
which  he  had  acquired,  and  the  form  and  plan  of  his  buildings ;  the  part  upon  which  he 
had  right  to  buUd  was  coloured  dark,  and  the  part  where  he  had  no  right  to  do  so 
green.  In  this  way  a  general  obligation  was  imposed  on  all  the  feuars  not  to  erect 
buildings  on  their  back  areas,  excepting  coach-houses  and  stables,  to  front  the  Meuse 
Lane.  And  accordingly,  all  right  to  build  there,  at  least  any  higher  than  the  division- 
walls  between  the  conterminous  properties,  is  expressly  prohibited  by  what  must  be 
taken  as  part  of  the  original  feuiug  contract ;  Kiddell  against  Moir,  decided  by  Lord  Craig, 
28th  Jane  1808  ;  Lord- Advocate  Colquhoun  against  Lindsay,  17th  February  1803  ;  Lord 
Robertson  against  Reid,  ;  Gordon  against  New  Club,  11th  July  1809  ;^ 


^  Bill-Chamber.  Second  Division.  11th  July  1809.  Gordon  against  New  Club. 
The  following  account  of  this  case  was  given  in  the  defender's  memorial : 

The  operations  professed  to  be  carried  into  effect  by  the  New  Club,  in  the  first 
instance,  were  merely  the  erection  of  certain  buildings  on  the  area  immediately  behind 
the  house  purchased  by  them  in  St,  Andrew's  Square*     In  order  to  prevent  the  poeei* 
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Elliot  against  Gibsoo,  12th  May  [26]  1813  ;i  Deas  against  Magistrates  of  Edinboiigfa, 
House  of  Lords,  lOth  April  1772. 

Argument  for  pursuers : 

The  pursuers  never  saw  the  plan  founded  on  by  the  defender,  and  whether  their 
authors  did  so  or  not,  is  matter  of  no  consequence.  It  was  a  mere  sketch,  not  men- 
tioned or  referred  to  in  any  of  the  title-deeds,  and  is  not  binding  on  anybody,  nor  meant 
to  be  so ;  and,  even  if  it  were,  there  is  nothing  in  it  from  which  it  can  be  inferred  oa 
what  part  of  the  ground  parties  were  to  be  entitled  to  build,  and  on  what  they  weie 
not;  Gordon  against  New  Club,  1814;^  Gibson  against  Magistrates  of  Edinbtngh, 
1809,  reversed  in  the  House  of  Peers.^ 

[26]  At  advising,  the  following  opinions  were  delivered : 

Lord  Justice'Clerk, — When  this  case  was  last  before  us,  I  wished,  as  so  much  stren 
was  laid  on  the  decisions  which  were  mentioned  at  the  bar,  to  see  them  more  fuUy 


bility  of  any  complaint  on  the  part  of  the  conterminous  proprietors,  with  respect  to  the 
proposed  erections,  particular  directions  were  given  to  Mr.  Burn,  the  architect  emplojed, 
to  deepen  the  surface  of  the  area,  so  that  the  roof  should  not  rise  above  the  present 
level  of  the  division-walls.  Mr.  Bum,  paying  strict  attention  to  these  iijunctions,  com- 
menced the  operations  in  question.  A  quantity  of  earth  was  removed  from  the  snifaoe 
of  the  back  area,  and  the  foundations  of  the  mutual  walls  were  under-built  A  saspen- 
sion  was  then  served  upon  them,  at  the  instance  of  Charles  €k)rdon,  Esq.,  of  Glunie,  the 
conterminous  proprietor  on  the  west,  setting  forth,  that  the  Club  were  in  the  act  of 
undermining  his  wall,  and,  were  about  to  construct  billiard-rooms  and  other  buildings^ 
with  fire-places,  which  would  not  only  obscure  his  lights,  but  annoy  him  with  smoke 
and  vapour.  The  fact,  however,  being  stated  to  be,  that  there  were  no  erections  pro- 
posed to  be  constructed  that  should  exceed  in  height  the  division-walls,  the  Courts  upon 
advising  the  petition  for  Sir  William  Cunningham,  and  other  members  of  the  New 
Club,  against  an  interlocutor  of  Lord  Polkemmet's  passing  the  bill,  and  granting  inter- 
dict, with  answers  for  Mr.  Gordon,  of  this  date  (11th  July  1809),  recalled  the  inte^ 
diet  as  to  the  present  constructions,  but  passed  the  bill  quoad  tUtrcL 

^  N,B, — This  case  was  decided  entirely  on  the  ground  of  special  contract,  and  the 
incompetency  of  the  petition,  complaining  of  an  interlocutor  in  the  Outer-House,  as  being 
bevond  the  reclaiming  days. 

"2  First  Division.— Gordon  against  New  Club,  llth  March  1814.— The  NewQnb 
were  proprietors  of  a  house  in  St.  Andrew's  Square,  immediately  adjoining  to  that  of 
Mr.  Cordon  of  Braid.  At  the  bottom  of  the  back  area  belonging  to  the  Club  there  wss 
a  coach-house  and  stable,  with  sleeping-rooms  for  servants  above,  in  which  there  was  a 
fire-place.  The  Club  wished  to  convert  this  building  into  baths,  a  kitchen,  and  a 
billiard-room,  and  to  connect  them  with  Club-house  by  means  of  a  passage  running 
between  them.  They  applied  to  the  Dean  of  Guild  for  authority  to  make  these  altera- 
tioDS.  They  were  opposed  by  Mr.  Gordon.  The  case  came  into  Court  by  advocation, 
and  the  result  was,  that  the  Club  was  found  entitled  to  convert  the  coach-house  and 
stable  to  the  purposes  intended,  and  to  connect  the  building  with  the  Club-house,  by  a 
passage  not  higher  than  the  division-wall  of  the  areas. 

[See  report  in  6  Dow  87  ;  3  8.RR  (H.L.)  389,  and  cases  there  noted.] 
^  Second  Division. — Govebnobs  of  Hbriot's  Hospital  against  James  Gibson.— 
Mr.  James  Gibson,  writer  to  the  signet,  withheld  the  feu-duty  for  the  gpround  on  whieh 
his  house  in  York  Place  is  built,  from  the  Grovernors  of  Heriot's  Hospital,  on  the  |^ea 
that  he  had  purchased  the  feu  on  the  faith  of  a  plan  exhibited,  and  which  implied  the 
demolition  of  an  old  tenement  which  then  disfigured  York  Place.  The  state  of  the 
plan,  at  the  date  of  the  purchase,  was  not  distinctly  ascertained;  but  the  Couit 
ultimately  held  it  to  be  as  represented  by  Mr.  Gibson,  and  that  the  Magistrates,  to 
whom  the  purchase-money  had  been  paid,  had  omitted  to  embrace  a  favourable  oppor- 
tunity of  purchasing  the  old  subject.  Mr.  Gibson  was  assoilzied,  and  found  entitled  to 
expences.  The  cause  having  been  appealed,  the  question  was  taken  up,  in  how  far  the 
plan,  supposing  it  to  be  accurate,  could  be  held  as  forming  a  part  of  the  contract  The 
fact  was,  that  the  plan  comprehended  other  property  than  that  of  the  Magistrates ;  the 
obligation,  besides,  if  there  was  one,  was  only  of  a  prospective  nature,  and  the  decision 
of  this  Court  was  reversed.     Vide  Dotp's  Reports, 
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examined.  We  have  now  had  an  opportunity  of  considering  them.  I  have  also  pro- 
cured the  memorials  in  the  case  of  die  New  Club,  as  well  as  the  very  words  of  the 
interlocutor  pronounced  by  the  First  Division  of  the  Court,  and  I  must  say  that  I  have 
not  been  able  to  find  in  these  decisions  anything  in  support  of  the  very  broad  argument 
maintained  by  the  pursuers. 

I  think  the  defender  is  well  warranted  in  saying  that  the  original  plan  of  the  build- 
ings is,  by  the  act  of  council  and  advertisements  referring  specially  to  that  plan,  proved 
to  have  been  acted  upon  at  the  time.  It  has  been  acted  upon  since,  and  has  been 
recognised  by  repeated  decisions  of  the  Court ;  and  in  addition  to  the  cases  stated  by  the 
parties,  I  may  refer  your  Lordships  to  that  of  Butterworth,  decided  in  this  Division  of 
the  Court.^     I  am  [27]  clearly  of  opinion  that  this  plan,  and  the  transactions  which 


1  F.C.  KS.  IV.  26      Lord  Meadowbank. 

Migor-General  Dibom  and  Others,  Proprietors  of  Charlotte  Square,  Pursuers. — 

Cathcart  et  J,  A,  Murray, 

Edmund  Buttkrworth,  Defender. — Gierke  Monerieff^  et  Fvllerton. 

Property, — A  person  feuing  property  according  to  a  plan,  is  not  entitled  to  deviate 
therefrom,  even  though  other  deviations  have  been  made  and  passed  over  sub  sUerUio. 

After  the  buildings  of  the  New  Town  had  proceeded  a  certain  length,  and  were 
approaching  Charlotte  Square,  a  general  plan  and  elevation  of  that  square  were  made 
out,  which  received  the  approbation  of  the  Magistrates  and  Council,  and  were  exhibited 
to  sdl  intending  feuars,  as  containing  a  general  outline  of  what  they  were  to  be  taken 
bound  to ;  and  it  was  provided  in  the  articles  of  roup,  that  besides  signing  the  general 
plan,  the  purchaser  should,  before  building,  procure  the  assent  of  the  city  overseer  to 
the  working  plan,  according  to  which  the  building  was  actually  to  be  executed. 

Mr.  Butterworth  feued  three  building  areas  on  the  east  side  of  the  square,  and 
having  made  out  a  plan  of  the  houses  which  he  intended  to  build,  the  same  was 
regularly  approved  of  by  the  city  overseer,  and  a  house  was  built  on  one  of  his  areas  by 
Mr.  Beid,  to  whom  he  had  sold  that  area. 

Thereafter  Mr.  Butterworth,  intending  to  build  upon  the  other  two  areas,  applied  to 
the  Dean  of  Guild  for  permission  to  do  so,  which  was  granted,  and  an  application  to 
prevent  him  was  dismissed  with  expences. 

The  pursuers  then  gave  in  a  complaint  to  the  Dean  of  Guild,  stating,  that  Mr. 
Butterworth's  plan  differed  from  that  of  Mr.  Adam  in  various  particulars,  but  chiefly  in 
his  having  put  the  door  of  the  middle  house  at  one  end  instead  of  the  centre. 

To  this  application  answers  were  given  in,  and  after  some  further  procedure,  the 
Dean  of  Guild,  "  in  respect  that  the  house  in  dispute,  which  the  defender  is  erecting,  is 
disconform  to  the  original  plan  and  elevation,  in  reference  to  which  the  ground  was 
feued  to  him,  in  as  far  as  the  door  is  not  in  the  centre  of  the  building,  and  that  what 
ought  to  have  been  the  south  window  has  been  converted  into  a  door,  ordains  the 
defender,  at  the  sight  of  Mr.  Robert  Wright^  architect  in  Edinburgh,  to  convert  the 
window  in  the  centre  of  the  building  into  a  door,  and  to  turn  the  present  door  into  a 
window,  conform  to  the  original  plan  and  elevation." 

Mr.  Butterworth  then  presented  a  bill  of  advocation,  in  which  he  stated,  that  there 
had  been  various  other  deviations  from  the  plan,  and  contended,  that  he  was  entitled  to 
deviate  also. 

This  bill  came  before  Lord  Meadowbank,  who  '*  having  considered  the  bill,  and 
visited  the  building,  and  being  of  opinion  that  the  deviation  contended  for  would 
materially  injure  the  palace  front  designed  by  the  architect,  that  the  complainer's 
application  to  the  Magistrates  for  approbation  of  his  plan  was  necessarily  periculo 
petentiSf  and  that  deviations  imputed  generally  to  his  antagonists,  which,  however, 
are  not  specified  and  acquiesced  in  at  the  time,  though  still  open  to  redress,  at  a  proper 
instance,  afford  no  exception  to  their  title  to  pursue,  refuses  this  bill,  but  sists  execution 

for  eight  days,  that  the  complainer,  if  so  advised,  may  apply  to  the  Court. Note. 

The  Ordinary  was  much  struck,  on  inspecting  the  premises,  at  observing,  on  the  two 
houses  next  to  George  Street,  a  sort  of  slips  of  windows,  as  if  intended  for  shops ;  and, 
on  inquiry,  to  find  that  these  were  executed  by  the  complainer.    These,  no  doubt,  are 


864  YOUNG  &  €0.  V.  DBWAR.  F.ai&4,u.rr. 

have  taken  place  in  consequence  of  it,'  must  be  held  to  have  established  [2B]  a  oommoD 
law  right  to  insist  on  its  being  adhered  to,  as  to  the  new  extended  royalty.  In  the 
case  of  Butterworth,  I  remember  well  how  it  was  pressed  upon  us,  that  the  streets  had 
been  deformed  in  various  places,  as  a  proof  that  the  plan  had  not  been  adhered  to ;  yet  ve 

shocking  deviations  from  the  palace  aspect  of  the  whole  structure;  but^  instead  of  affording 
him  an  ailment,  appeared  to  the  Ordinary  to  be  a  permanent  disgrace  to  the  prcxnuato- 
fiscal,  or  other  macers  of  the  Dean  of  Guild  Court,  and  to  the  police  and  public  taste  of 
the  city." 

Mr.  Butterworth  complained  to  the  Court,  and  their  Lordships  (9tii  March  1811), 
''  in  respect  that  Mr.  Butterworth  desires  to  go  on  with  the  building  a  his  own  risk,  anid 
that  his  damages  shall  not  hereafter  be  considered  as  affording  him  any  plea  of  favooi 
when  the  question  of  the  alleged  deviation  shall  be  determined ;  they  alter  the  inter- 
locutor complained  of,  and  remit  to  the  Lord  Ordinary  to  recal  the  interlocutor,  and 
pass  the  bill  of  advocation." 

The  letters  having  been  expede,  the  case  came  before  Lord  Meadowbank,  as  Ordinary, 
who  (18th  January  1812)  "Finds  that  the  areas  for  dwelling-houses  in  Charlotte Sqoaie 
have  been  feued  or  sold  by  the  Magistrates  of  Edinburgh,  on  condition  that  the  buildings 
to  be  erected  should  be  constructed  agreeably  to  a  plan  of  the  square  furnished  by  the 
late  very  eminent  architect,  Robert  Adam,  Esq.,  in  which  the  houses  are  grouped  into 
large  compartments,  possessing  the  combined  proportions,  symmetry,  and  ornaments  of 
palaces,  or  houses  of  a  high  style  of  magnificence ;  and  though  those  compartments  are 
considerably  diversified,  they  unite  in  one  great  design,  forming  a  whole  of  much  beauty 
and  effect :  Finds  that  the  advocator,  on  the  11th  March  1807,  subscribed  an  elevation 
of  the  eastern  compartments  of  the  square,  as  relative  to  his  purchase  of  the  centre  lots 
thereof,  and  specified  to  be  the  elevation  of  the  buildings  to  be  erected;  and  thatthii 
elevation,  which  is  produced  in  process,  is  that  furnished  by  Mr.  Adam,  and  contains 
delineated  on  it  a  conspicuous  door,  or  principal  entry,  in  the  centre  of  each  compart- 
ment; and  that  the  centre  is  also  distinguished  by  the  window  in  the  storey  above 
having  a  particular  ornament ;  and  by  the  structure  of  the  summit  of  the  ornamental 
front :  Finds  that  the  alteration  contended  for  by  the  advocator,  of  the  principal  entry 
of  the  north-eastern  compartment,  from  the  centre  thereof  to  the  next  window  south  of 
it,  and  the  turning  the  door  designed  in  the  centre  into  a  window,  constitute  a  groes^ 
striking,  and  offensive  violation  of  the  general  contrivance  or  design  on  which  the  plan, 
not  only  of  that  compartment,  but  of  the  whole  square,  is  formed,  because  the  appear- 
ance of  a  central  entry  or  entries  is  essential  to  the  aspect  of  every  noble  building,  and 
the  exhibiting  such  an  entry  at  the  side  of  the  centre  is  of  course  a  disgusting  deformity : 
Finds,  that  the  respondents,  as  proprietors  of  dwelling-houses,  or  lots  in  the  square,  have 
a  valuable  interest,  and  a  legal  title  to  compel  a  due  observance  of  the  conditions  of  the 
purchases  of  the  areas  for  building,  in  so  far  as  regards  the  aspect  and  forms  of  the 
structers  erected,  and  the  restraining  from  any  violation  thereof,  destructive  of  that 
symmetry  and  general  effect,  which  it  is  the  obvious  purpose  of  Mr.  Adam's  plan  to 
accomplish :  Finds,  that  the  approbation  alleged  to  have  been  obtained  from  the  Dean 
of  Guild  by  the  purchaser  from  the  advocator  of  the  northmost  of  his  lots,  to  a  plan,  in 
which  the  above  alteration  of  the  central  door  is  said  to  have  been  delineated,  has  not 
been  produced  in  the  present  process,  and  that  it  has  not  been  denied,  that  any  appro- 
bation it  may  have  obtained,  was  given  on  the  faith  of  a  certificate  by  the  superintendent 
of  the  town's  works,  stating  erroneously,  that  such  plan  was  agreeable  to  the  design  of 
the  late  Kobert  Adam,  Esq.,  except  pare  of  the  height  of  the  centre  compartment  kept 
off,  and  that  all  the  approbation  was  the  Dean  of  Guild  for  the  time  adhibiting  Ins 
initials  below  the  subscription  at  this  erroneous  certificate  :  Finds,  that  the  advocator  is 
not  entitled  to  plead  a  bona  fide  reliance  on  having  obtained  competent  authority  for 
the  alteration  of  the  central  door  by  such  a  proceeding :  Finds,  that  the  deviations  from 
the  design  of  Mr.  Adam,  in  the  construction  of  the  square,  do  not  infer  any  dereliction 
or  abandonment  of  that  design,  as  in  general  constituting  the  regula  regtdans  among  the 
concerned,  nor  afford  any  justification  or  countenance  to  the  deviation  in  question,  so 
hostile  to  the  principle  of  Mr.  Adam's  design :  Therefore,  on  the  whole,  remits  the  cause 
eimpliciter  to  the  Dean  of  Guild,  and  finds  the  advocator  liable  in  expences,  and  remits 
the  account  thereof  to  the  auditor  to  tax  and  report,  and  dispenses  with  any  representa- 
tion ;  and  recommends  to  the  Dean  of  Guild  to  direct  the  proper  officers  to  use  diligence 
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found  that  he  was  bound  to  adhere  to  it,  and  to  alter  his  building  accordingly.  This  is 
a  decision  more  to  the  point  than  any  of  the  others  quoted.  It  is  material  to  keep  in 
view,  as  to  the  case  of  the  New  Club,  the  species  faeU,  Their  plan  was  to  increase 
their  establishment  behind,  and  Mr.  Gordon  said  he  had  felt  an  inconvenience  from  the 
ehange ;  and  it  was  stated  that  they  only  meant  to  raise  the  new  buildings  the  height 
of  the  roof  of  the  stable,  and  to  connect  it  by  a  covered  passage ;  and  that  it  was  not 
to  exceed  the  height  of  the  party-wall,  excepting  in  a  small  part  at  the  one  end.  Now, 
we  see  what  was  the  interlocutor  of  the  Dean  of  Guild ;  it  was  with  this  special  excep- 
tion, that  it  was  not  to  exceed  the  height  of  the  division-walL 

The  only  point  was  as  to  the  covered  passage,  which  was  not  to  exceed  the  height  of 
the  wall  next  to  the  house,  I  can  find  [29]  nothing  in  the  judgment  which  lays  down 
the  broad  proposition,  that  at  the  end  next  the  houses  parties  may  do  what  they  please. 
It  was  merely  in  respect  of  the  small  deviation  from  the  plan  at  the  other  end ;  and  in 
viewing  the  case  as  an  authority,  I  must  look  to  the  judgment  of  the  Court,  and  not  to 
the  speech  of  any  individual  Judge.  If  that  had  been  a  case  embodying  in  it  a  finding 
that  all  parties  may  do  as  they  please  on  their  back  grounds,  it  would  have  been  very 
different.  Even  then  I  could  not  have  acceded  to  it,  but  as  it  is,  this  is  not  what  the 
Court  did. 

As  to  the  case  of  Mr.  Gibson,  it  does  not  apply  in  the  remotest  degree  to  the  present. 
A  great  deal  was  said  in  the  argument^  no  doubt,  about  the  plan  of  the  New  Town ; 
bat  it  did  not  influence  the  decision  in  the  least,  as  there  was  a  particular  plan  for  that 
part  of  the  town.  I  see  no  ground  to  doubt  that  the  House  of  Lords  did  right  in  that 
case,  but  the  general  doctrine  there  cannot  affect  the  decision  of  this  case ;  and  besides, 
the  argument  now  raised  is  totally  different  from  that  about  the  dotted  line,  in  the  case 
of  Mr.  Gibson,  for  there  it  related  to  what  the  Magistrates  wished  to  do,  or  hoped  to  do. 
But  here  the  question  is,  as  to  what  the  purchasers  were  bound  to.  I  am  also  quite 
satisfied  that  the  general  doctrine  which  was  pressed  into  the  service  of  that  case,  did 
not  in  the  least  degree  influence  the  Court,  which  seems  to  have  gone  entirely  on  the 
circumstance  of  the  Magistrates  having  neglected  to  avail  themselves  of  a  reasonable 
oppoTtnnity  of  purchasing  up  the  property  which  formed  the  obstruction  to  York  Place. 

I  go  on  the  general  ground  that  the  town  acted  upon  this  plan,  and  that  we  have 
given  effect  to  it  in  the  case  of  Butterworth ;  and  though  certainly  I  do  regret  that 
there  have  been  those  deviations,  even  by  consent,  from  this  great  plan,  still,  in  the  case 
now  before  us,  I  am  bound  to  say,  that  Young  and  Company  have  not  the  right  which 
they  claim ;  and  I  am  very  doubtful  if  the  Dean  of  Guild  ought  to  overlook  the  devia> 
tions  which  are  made  from  the  plan,  even  of  consent.  In  particular,  I  doubt  extremely 
if  he  ought  to  have  permitted  what  was  done  in  the  case  of  Strachan,  for  surely  he  has 
a  duty  to  perform,  not  only  to  the  parties  before  him,  but  also  to  the  public  in  general. 

Lord  Meadowhank, — My  Lords,  I  concur  in  every  thing  which  I  have  now  heard. 
I  apprehend  it  to  be  clear,  that  though  there  is  not  one  word  of  restraint  in  the  charter, 
yet»  if  it  is  a  feu  of  a  piece  of  ground  within  a  liberty  or  district,  which  is  perfectly 
understood  by  the  public  in  general,  as  not  to  be  used  in  a  certain  way,  it  is  just  as 
effectual  as  if  it  had  been  described  ad  longum  in  the  charter.  It  would  be  a  very  long 
and  tedious  task  to  describe  the  rules  which  regulate  this  matter  in  every  particular 
burgh ;  but  I  have  not  the  least  conception,  that  in  any  case  where  streets  are  feued 
according  to  a  plan,  the  feuar  is  entitled  to  overlook  that  plan.  My  Lords,  I  have  the 
greatest  respect  for  the  decisions  of  the  House  of  Lords ;  but  my  respect  is  not  confined 
to  its  recent  decisions, — to  those  pronounced  by  that  Right  Honourable  House  within 
these  few  years  past.  I  look  to  the  decisions  which  [30]  have  been  given  by  the 
great  lawyers  who  sat  there  during  the  former  part  of  the  last  century,  and  hold  them 


in  compelling  the  due  finishing  of  the  buildings,  by  putting  up  the  ornaments  designed 
by  Mr.  Adam  for  the  pedestals  now  constructed,  a  measure  which  should  always  be 
accomplished  before  the  scaffoldings  are  removed,  and  the  final  omission  of  which  must 
bequeath  an  unfinished,  and,  to  a  certain  extent,  a  neglected  appearance  to  one  of  the 
noblest  structures  that  any  city  has  to  boast  of." 

Mr.  Butterworth  reclaimed,  and  his  petition  having  been  followed  with  answers,  the 
Court,  5th  June  1812,  adhered. 

[Cf.  CrocUl  V.  Moffistraies  of  Edinluryh^  9  M.  328  j  Alexander  v.  StobOy  9  M.  606.] 
F.C.  VOL.  I.  55 
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to  be  of  at  least  equal  authority  with  those  of  the  present  day.  My  Loxds,  I  lemember 
well  of  my  Lord  Thurlow  saying  to  me,  in  his  own  peculiar  phraseology,  that  he  never 
knew  the  Judge  that  was  third  to  my  Lord  Mansfield ;  and  my  Lords,  I  do,  with 
all  deference,  venture  to  hold  the  judgment  of  the  House  of  Lords  delivered  in  the  case  cl 
Deas,  while  he  presided  there,  to  be  of  as  high  authority  as  the  decision  lately  pro- 
nounced in  the  case  of  Mr.  Gibson,  on  the  motion  of  my  Lord  Chancellor  Eldon.  Bat^ 
my  Lords,  the  decision  in  the  case  of  Mr.  Gibson  may  perhaps  be  justified  without 
encroaching  on  the  case  of  Deas,  as  I  presume  it  must  have  gone  on  this,  that  tiu 
Managers  of  Heriot's  Hospital  were  not  bound  by  the  obligation  of  the  Magistrates  d 
Edinburgh.  If  it  did  not  proceed  on  that  ground,  I  would  not  for  one  be  for  regarding 
it  as  a  precedent ;  I  should  hold  it  as  a  judgment  of  course  to  be  obeyed,  but  by  no 
means  to  be  followed,  for  in  that  case,  it  would  be  in  direct  opposition  to  the  deciaoa 
in  the  case  of  Deas,  which  I  hold  to  be  the  undoubted  law  of  the  city  of  Edinbmgh. 
It  is  quite  in  vain  to  tell  me,  as  would  appear  (I  presume,  from  some  blunder  of  the 
reporters)  to  have  been  thrown  out  in  the  House  of  Lords,  that  that  case  did  not 
"  decide  the  legal  rights  and  obligations  of  the  parties,"  and  was  merely  a  decision  as  to 
passing  a  bill  of  suspension,  that  the  question  of  right  might  be  afterwards  tried— or 
that  the  opinion  of  the  consummate  lawyer  who  then  presided  in  the  House  of  Lordsi 
was  delivered  for  the  purpose  of  intimidating  the  Corporation  of  Edinburgh,  and  of 
compelling  them  to  abandon  their  legal  rights.  My  Lords,  Lord  Mansfield  was  not  onlj 
the  greatest  lawyer  of  his  age,  and  a  great  nobleman, — ^he  was  a  perfect  gentlemsD,  and 
was  utterly  incapable  of  availing  himself  of  his  exalted  situation,  of  the  t-error  of  hk 
name,  in  order  to  frighten  any  set  of  men  into  an  abandonment  of  their  rights— I  say 
that  is  incredible — that  it  is  impossible. 

But  it  is  said,  that  the  case  of  Deas  only  ''  decided  that  the  bill  of  suspension  should 
be  passed,  that  the  question  of  right  might  be  afterwards  tried."  My  Lords,  I  remember 
well  of  endeavouring  to  convince  the  Court,  that  a  decision  of  the  House  of  Lords,  pass- 
ing a  bill  of  suspension,  was  not  per  se  decisive  of  the  question  in  dispute.  The  case  I 
allude  to  was  between  a  landlord  and  tenant,  as  to  a  way-going  crop,  in  which,  if  I 
recollect  rights  I  was  Ordinary.  In  that  case,  a  unanimous  decision  of  this  Court,  refoa^ 
ing  a  bill  of  suspension,  was  reversed  by  the  House  of  Lords,  and  the  bill  having  thus 
of  course  been  passed,  the  case  came  back  to  me  to  hear  parties  on  the  merits.  I  pro- 
nounced a  judgment  according  to  my  own  opinion,  but  contrary  to  the  sentiments  which 
had  been  delivered  in  the  House  of  Lords,  and  though  every  one  of  the  Courts  without 
exception,  were  of  opinion  that  the  decision  of  the  House  of  Lords  was  wrong,  yet  they 
held,  that  it  would  be  disrespectful  to  suppose,  that  that  Right  Honourable  House  would 
have  passed  the  bill,  unless  it  had  also  been  satisfied  on  the  merits  ;  and  your  Lordships 
therefore  held,  that  the  [31]  decision  of  the  House,  passing  the  bill,  was  equivalent  to 
a  final  judgment  on  the  merits  of  the  cause. ^ 

On  these  grounds,  I  hold  that  the  decision  in  the  case  of  Deas  was  equivalent  to  a 
judgment  on  a  discussion  of  the  bill.  It  has  been  looked  to  as  the  law  of  the  city  ever 
since,  and  property  to  an  enormous  amount  has  been  laid  out  in  the  faith  of  its  being  so, 
and  it  shall  not  be  my  nefarious  hand  that  shall  touch  it. 

Lord  Bannatyne. — I  consider  this  as  one  of  the  most  important  cases  that  was  ever 
before  us.  The  rights  of  the  whole  New  Town  of  Edinburgh  depend  on  it.  If  every 
man  is  entitled  to  build  as  he  likes,  what  would  be  the  situation  of  the  cityl  But  this 
is  not  the  law  of  the  burgh.  For,  after  attending  to  the  decisions  which  are  quoted  by 
the  pursuers,  I  am  quite  satisfied  that  they  bear  in  no  degree  on  the  case  before  us.  The 
Lord  Chancellor  has  expressed  very  justly,  great  caution  as  to  allowing  any  thing  to  be 
held  a  burden  on  property  vrith  which  the  acquirer  of  the  property  was  not  acquainted 
at  the  time.  But  that  is  not  a  rule  altogether  without  exception,  and  we  have  here 
what  must  be  taken  as  substantially  equal  to  it.  We  have  the  Magistrates,  for  the 
community  of  the  town,  proprietors  of  the  ground.  We  have  them  forming  a  general 
plan  on  which  the  New  Town  is  to  be  built.  Then  by  public  advertisements,  they 
notified  to  every  body,  that  they  had  adopted  a  certain  plan  for  the  erection  of  the  New 
Town,  and  invited  all  persons  who  were  disposed  to  build,  to  come  and  take  feus,  and 
for  their  rights,  expressly  referred  them  to  this  plan.  And  when  persons  acquired  fen- 
rights  under  that  plan,  is  not  the  town  of  Edinburgh  bound  to  go  on  in  conformity  with 

^  Scott  against  Brodie,  March  %  1803. 
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it?  I  haye  no  donbt  of  it.  I  cannot  help  thinking,  that  the  Magistrates  were  bound 
in  duty  to  protect  every  individual  from  the  smallest  deviation,  even  with  consent.  If 
that  had  been  done  from  the  beginning,  none  of  these  questions  would  have  arisen. 

Lord  Bobertson. — Before  I  say  any  thing  as  to  this  case,  I  must  state,  that  neither 
of  the  parties  have  been  rightly  informed  of  the  case,  in  which  I  was  a  party.  It  did 
not  rest  on  the  plan,  but  on  a  private  agreement 

On  the  merits  of  this  case,  my  opinion  coincides  entirely  with  those  which  have 
been  delivered.  The  judgment  in  the  case  of  Deas  has  been  understood  to  regulate  the 
practice  ever  since  its  date,  and  it  would  be  pessimi  exempli  to  pronounce  any  other. 

The  Court,  17th  November  1814,  adhered. 

[Cf.  Schultze  v.  Campbell,  29  November  1815,  F.C. ;  Trustees  of  Free  St  MarJifs  v. 
Taylor's  Trustees,  7  M.  418;  Alexander  v.  Stobo,  9  M.  605,  608.] 
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Thomas  Falconer,  Pursuer. — CUrk,  L'Aray,  et  For^h, 

William  Weston  and  Others,  Defenders. — Cranstoun  et  Skene, 

Bankrupt — Sequestration, — Where  a  commission  of  bankrupt  in  England  is  prior  in  date 
to  a  sequestration  of  the  same  person's  estate  in  Scotland,  but  the  disposition  by  the 
bankrupt  of  his  heritable  property  in  Scotland  to  the  assignees  is  posterior  to  the 
sequestration,  the  trustee  under  the  sequestration  is  preferable  to  the  assignees  under 
the  commission  of  bankrupt,  to  the  extent  of  the  heritable  estate  of  the  bankrupt 
ntnated  in  Scotland. 

Duncan  Hunter  was  partner  of  a  company  in  London,  carrying  on  business  under 
the  £rm  of  Hunters,  Eainey,  and  Company,  and  he  was  also  a  partner  of  Hunters, 
Eainey,  and  Morton,  merchants  in  Glasgow. 

The  London  house  consisted  of  Mr.  Duncan  Hunter,  Mr.  Alexander  Hunter,  and 
Mr.  Bobert  Bainey,  and  these  persons,  with  the  addition  of  Mr.  Peter  Morton,  con- 
stituted the  house  in  Glasgow. 

On  11th  July  1811,  a  commission  of  bankrupt  was  issued  against  Mr.  Duncan 
Hunter ;  and  on  17  th  July  a  sequestration  was  awarded  by  the  Court  of  Session  of  the 
eatatee  of  Hunters,  Rainey,  and  Morton,  and  against  each  of  the  individual  partners. 

The  creditors  directed  Duncan  Hunter  to  manage  the  English  estate,  under  the 
inspection  of  the  assignees ;  and,  with  regard  to  the  affairs  in  Scotland,  they  resolved 
that  one  trustee  should  manage  the  affairs  of  the  Glasgow  house,  and  that  another 
trustee  should  manage  the  estates  of  the  individual  partners,  one  of  whom,  Dancan 
Hunter,  had  considerable  property  in  Scotland. 

Mr.  Falconer  was  elected  trustee  on  the  separate  estates  of  the  individual  partners, 
and  in  particular  of  Duncan  Hunter;  and  the  estates  of  Duncan  Hunter,  as  an 
individual,  were  adjudged  to  belong  to  him  in  the  character  of  trustee.  He  was  duly 
infeft  in  the  subjects,  held  burgage ;  and,  with  regard  to  the  subjects  held  [33]  in  feu, 
he  obtained  a  charter  of  adjudication  from  the  superiors,  the  Magistrates  of  Glasgow, 
and  was  infeft  8th  September  1812,  and  the  seisins  were  duly  recorded.  He  then  took 
measures  for  selling  the  estate  by  public  roup. 

Within  a  short  time  of  the  day  of  sale,  the  English  assignees  presented  a  bill  of  sus- 
pension, 24th  November  1812,  which  was  taken  to  report  by  Lord  Gillies,  and  the  Court 
remitted  to  his  Lordship  to  refuse  the  bill,  reserving  the  claim  of  the  assignees  entire  to 
the  price  of  the  subjects. 

In  the  meantime,  Hunter  executed  a  disposition  in  favour  of  the  assignees,  on  31st 
October  1812,  and  infeftments  were  taken  by  the  assignees,  and  were  recorded  on  the 
same  day.  This  was  several  weeks  after  the  infeftments  had  been  taken  in  favour  of 
the  trustee. 

In  the  meanwhile,  the  trustee  had  sold  the  greater  part  of  Duncan  Hunter's  heritable 
estate  in  Glasgow,  and  the  price  became  payable  at  Whitsunday  1813,  and  with  a  view 
to  ascertain  the  validity  of  his  title,  he  brought  an  action,  concluding  for  reduction  of 
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the  dispoeition  to  the  English  assignees  by  Duncan  Hunter,  and  of  the  infeftments  taken 
by  him. 

In  this  action,  Lord  Pitmilly  (26th  May  1813)  ''repels  the  reasons  of  redaction, 
assoilzies  the  defenders,  and  decerns." 

And  thereafter,  his  Lordship  (30th  November  1813),  ''In  respect  it  appears  to  the 
Lord  Ordinary  that  the  disposition  and  infef tment,  brought  under  reduction  on  the  Act 
1696,  are  not  challengeable  on  these  grounds,  or  on  any  other  grounds  which  have  ht^ 
urged  by  the  representer ;  and  taking  also  into  consideration  the  respondent's  offer, 
judicially  made,  to  join  with  the  representer  in  conveyances  to  the  purchase  of  tiie 
bankrupt's  heritable  property,  which  has  been  exposed  to  sale  by  the  representer,  an 
condition  of  the  prices  being  consigned,  to  await  the  decision  of  the  question,  to  which 
of  the  parties  the  prices  must  be  paid ;  refuses  the  representation,  and  adheres  to  the 
interlocutor  represented  against" 

Mr.  Falconer  reclaimed,  and  pleaded, 

It  is  of  no  consequence  to  the  issue  that  the  deed  sought  to  be  reduced  confers  no 
preference  on  any  individual  creditor ;  it  is  equally  competent  under  the  Act  1696  to 
reduce  deeds  in  favour  of  trustees  as  in  favour*  of  individuals ;  Mackell,  Sdeci  Ded- 
stonSy  No.  249 ;  KUk.  52  and  54.  The  question  is  simply  as  to  the  priority  of  the 
title ;  and  whatever  effect  may  be  ascribed  to  the  commission  of  bankrupt  in  other 
respects,  the  fact  is,  that  the  trustee  in  Scotland  was  legally  vested  in  the  heritage  a 
considerable  time  before  the  disposition  in  favour  of  the  assignees.  No  attempt  was 
made  to  get  the  sequestration  recalled ;  it  was  a  beneficial  and  useful  measure,  hecaun. 
without  it)  preferences  might  have  been  acquired  over  the  heritable  estate  by  indiridoal 
creditors  ;  and  there  is  no  incompatibility  between  it  and  the  [34]  English  commiaskm, 
because  the  commission  does  not  operate  a  transfer  of  lands  in  Scotland,  and  cannot 
compete  either  with  a  disposition  and  seisin,  or  any  of  the  diligences  used  in  tMs 
country  for  the  attaching  of  land ;  Ersh  iii.  2,  41  and  42.  And  the  case  of  the  Boyal 
Bank  has  no  bearing  here,  for  in  that  case  the  commission  of  bankrupt  had  been  issned, 
and  conveyances  of  the  heritage  executed,  before  the  sequestration  was  applied  for. 

Anstvered  for  the  assignees  : 

When  a  separate  commission  issues  against  a  partner  of  a  trading  company,  the 
partnership  is  thereby  completely  severed,  and  the  assignment  passes  not  only  fdl  the 
separate  property  of  the  bankrupt,  but  all  his  interest  in  the  joint  property.  It  vests 
the  assignees  in  a  real  right  to  the  whole  moveable  property,  and  a  personal  right  to  the 
whole  heritable  property,  wherever  situated. 

It  was  not  till  six  days  after  the  commission  was  issued  that  the  Scotch  sequestra- 
tion was  awarded.  That  measure  might  be  useful  in  preventing  preferences,  and  there- 
fore it  was  not  opposed ;  but  it  is  quite  clear  that  it  must  be  injurious  to  follow  it  oat 
as  a  separate  management. 

In  order  to  complete  the  conveyance  to  the  assignees,  who  have  a  personal  right  to 
the  heritage  in  virtue  of  the  commission,  it  is  necessary  to  follow  out  the  forms  which 
the  lex  rei  aitce  requires  ;  even  in  England  this  must  be  done ;  I.  Atkins^  96 ;  and  of 
course  the  same  thing  takes  place  in  Scotland. 

There  is  no  doubt  that  the  trustee,  in  the  circumstances,  was  first  feudally  vested  is 
the  subjects ;  but  it  is  equally  true,  that  the  price  to  be  obtained  for  them  ought  to 
belong  to  the  assignees,  in  virtue  of  the  beneficial  right  which  was  previously  vested  io 
them ;  and  the  present  action  should  be  dismissed,  Is^,  Because  the  infeftment  sought 
to  be  reduced  is  not  struck  at  by  the  Act  1696.  It  is  no  disposition  in  favour  of 
creditors  for  satisfaction  and  security,  in  preference  to  other  creditors.  It  is  in  favonr 
of  all  the  creditors,  and  granted  in  pursuance  of  a  legal  obligation.  And,  2<l,  Because 
it  would  be  expensive,  inexpedient,  and  troublesome.  It  may  be  that  the  Court  would 
not  interfere  to  prevent  a  private  creditor  in  Scotland  from  attaching  the  estate,  for  that 
might  shake  the  faith  of  the  records ;  but  it  may  certainly  prevent  the  creation  of  a 
second  trust,  when  a  prior  trust  has  been  created ;  or  it  may  compel  the  second  trustee 
to  denude  in  favour  of  the  first.  The  fact  is,  that  the  previous  commission  vested  the 
rights  of  all  the  creditors  in  the  assignees.  They  may  be  considered,  therefore,  just  as 
one  creditor  claiming  under  the  sequestration.  When  an  individual  adjudges,  he  doee 
it  for  his  own  behoof ;  but  when  he  sequestrates,  he  does  it  for  behoof  of  the  whole 
creditors ;  and  it  is  surely  not  asking  too  much,  to  insist,  that  the  trustee  under  thie 
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seqaestration  should  make  over  the  produce  of  that  estate  to  the  persons  for  whose 
benefit  he  was  appointed,  and  who  are  now  all  represented  by  the  assignees. 

[35]  The  Court  (18th  November  1814)  delivered  the  following  opinions : 

Lord  Meadowhank, — ^This  is  a  very  important,  but  I  do  not  think  a  difficult  case. 
The  only  question  at  present  before  us  is,  whether  we  are  to  cut  down  this  voluntary 
conveyance  by  the  bankrupt  to  his  assignees  under  the  commission  of  bankrupt  ?  In 
eonsidering  that  question,  your  Lordships  will  naturally  consider,  in  the  first  place,  what 
is  the  mischief  which  the  conveyance  does,  and  what  is  the  good. 

The  good,  I  think,  is  so  far  perfectly  obvious,  that,  as  the  law  stands,  the  commis- 
sioners of  bankrupt  would  not  have  right  to  any  reversion  of  the  heritable  estate  of  the 
bankrupt  in  Scotland,  without  such  a  conveyance.  They  must  otherwise  have  conveyed 
their  claims  to  a  trustee  in  this  country,  to  lead  an  adjudication^  in  order  to  carry  the 
reversion,  or  they  must  have  claimed  under  the  Scotch  sequestration,  from  which  very 
inconvenient  consequences  would  have  accrued  as  to  their  rights  of  distribution :  For 
the  question  would  have  come,  are  you  to  follow  the  rules  of  distribution  which  take 
place  in  £ngland,  or  are  you  to  be  guided  by  the  Scotch  rule  %  I  apprehend  that  that 
would  have  been  a  very  unpleasant  circumstance.  I  agree  with  the  Lord  Chancellor  in 
what  he  said  in  the  case  of  Fairholm,  that  there  is  no  personal  conveyance,  and  certainly 
no  legal  obligation  created  by  a  commission  of  bankrupt,  to  convey  an  heritable  estate 
situated  out  of  the  country.  In  that  case,  however,  his  Lordahip  had  no  doubt  of  the 
moral  obligation;  but  he  observed,  "according  to  the  English  law,  there  was  no 
authority  to  compel  a  bankrupt  to  convey  the  real  estate,  and  he  knew  that  infinite 
difficulty  had  occasionally  resulted  from  that  circumstance.  If  this  was  a  defect,  the 
remedy  must  be  applied,  not  by  their  Lordships  in  their  judicial  capacity,  but  by  the 
Legislature."  And  again,  "When  one  considered  what  was  the  effect  of  a  Scotch 
sequestration ;  that  it  might  be  called  for  by  the  debtor,  as  well  as  demanded  by  the 
creditor;  that  the  plan  of  distribution  under  it  was  different  from  that  under  the 
English  commission ;  that  it  cut  down  all  voluntary  securities  granted  within  a  certain 
number  of  days  previous  to  the  first  deliverance  on  the  application,  whether  given  bona 
fid^  or,  as  they  would  say  in  England,  in  contemplation  of  bankruptcy ;  when  one,  on 
the  other  hand,  considered  the  necessity  in  England  of  a  previous  act  of  bankruptcy,  as 
a  foundation  for  the  commission,  and  the  relation  which  the  commission  had  to  a  latent 
act  of  bankruptcy,  the  difficulty  of  applying  to  the  whole  of  the  bankrupt's  property  in 
England  and  Scotland,  the  commission  in  one  events  or  sequestration  in  another,  must 
be  obvious.  A  co-existing  commission  and  sequestration  would  involve  the  matter  in 
still  more  inextricable  confusion,  unless  the  one  were  used  for  the  purpose  of  distribu- 
tion under  the  other.  But  it  was,  at  any  [36]  rate,  clear  that  the  English  commission 
passed  the  personal  property  in  Scotland,  and  all  other  parts  of  the  world.''  (2  Dow^ 
245.) 

Now,  my  Lords,  I  entirely  agree  in  the  observation  of  my  Lord  Chancellor,  that  a 
co^xLsting  commission  and  sequestration  would  render  matters  quite  inextricable,  unless 
the  one  was  used  in  subserviency  to  the  other ;  and,  therefore,  I  don't  hesitate  to  say, 
that  the  reversion  of  the  heritable  estate  in  Scotland,  not  carried  by  real  encumbrances 
on  it,  ought  to  be  paid  over  to  the  English  assignees,  to  be  distributed  by  them  as  part 
of  the  English  fund.  I  think  further,  that  even  the  English  assignees  admit  enough  to 
shew  the  absolute  necessity  of  trying  all  questions  with  regard  to  the  heritage,  in 
•  ScotUnd,  for  they  admit  that  a  separate  creditor,  not  claiming  under  the  commission, 
might  proceed  even  against  the  estate  in  Scotland  in  competition  with  them.  Now,  I 
ask  where  is  that  competition  to  be  tried  ?  Must  it  not,  of  necessity,  be  tried  in  the 
Scotch  courts?  It  is  there  alone  that  there  would  be  jurisdiction.  If  I  understand  the 
assignees,  therefore,  they  admit  themselves  out  of  Court  on  that  point.  If  they  admit 
that  a  single  heritable  creditor,  who  has  any  competition  with  them,  must  hiive  his  case 
tried  in  Scotland,  it  is  all  that  is  wanted  as  to  this  point. 

But  if  that  is  the  case,  I  ask,  is  not  the  engine  of  the  sequestration,  when  it  has 
once  been  allowed  to  take  place  at  all,  the  proper  instrument  for  winding  up  that  part 
of  the  subject  ?  Is  it  not  also  the  most  convenient  way  of  determining  all  the  heritable 
questions  that  may  occur?    Is  there  not  the  utmost  convenience  in  the  heritable  . 

creditor's  going  on  in  this  manner,  and  in  the  trustee  under  the  sequestration  accom-  ^ 

plishing  the  winding  up  of  that  part  of  the  affairs,  which,  in  this  manner,  would  fall 
imder  his  charge  ? 
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In  like  manner,  my  Lords,  there  is  a  plain  and  palpable  convenience  in  the  bankrupt 
falfilling  the  clear  moral  obligation  under  which  he  labours  to  convey  any  heritage 
right  to  the  assignees  under  the  commission  of  bankrupt,  to  the  efifect  of  enabliDg  them 
to  carry  the  reversion  immediately.  By  this  means  they  prevent  all  competition  with 
the  other  creditors  who  don't  claim  under  the  commission.  Tou  must  otherwise  have  a 
most  inextricable  case.  I  may  remind  your  Lordships  of  the  case  of  persons  claiming 
the  heritage  in  Scotland,  without  claiming  at  all  in  England ;  I  believe  the  puzzle  of 
arranging  such  claims  would  be  nearly  inextricable ;  and  there  would  not  only  he  no 
injustice,  but  the  utmost  expediency,  in  the  bankrupt  enabling  the  assignees  to  lay  an 
embargo  for  behoof  of  the  whole  creditors.  It  is  a  deed  that  cannot  infringe  on  any 
creditor's  right,  under  the  Scotch  sequestration  of  the  heritable  property; — a  deed 
which  will,  at  the  same  time,  I  apprehend,  lay  the  whole  of  the  creditors  under  tbe 
necessity  of  submitting  to  have  the  distribution  of  that  part  of  the  estate  take  (dace 
according  to  one  [37]  machine,  without  that  machine  involving  itself  in  any  oonfnaian 
with  the  other. 

It  struck  me,  therefore,  that,  in  this  view,  that  there  was  no  reason  for  cutting  down 
this  voluntary  conveyance.  Does  it  hurt  the  security  I  No,  certainly  not  And  are  the 
assignees  not  strong,  powerful,  irresistible  claimants  t  Can  there  be  a  doubt  that  thej 
are  entitled  to  draw  the  balance?  Who  could  possibly  hinder  them  from  doing  sot 
The  voluntary  deed  is  just  equivalent  to  one  to  the  Scotch  trustee.  It  may  fortify  the 
right,  but  it  surely  cannot  injure  or  weaken  it ;  and  if  it  operates  at  ail,  it  can  only 
operate  to  prevent  that  inequality  which  must  arise  from  any  absurd  creditor  taking  it 
into  hiB  head  that  he  can  claim  on  the  residue  in  Scotland,  without  applying  to  the 
English  commission,  which,  I  think,  ought  not  to  be  allowed  at  alL 

Lord  Bannaiyne, — In  part  of  the  opinion  which  I  have  heard,  I  can  have  no 
difficulty  in  coinciding ;  but  I  cannot  agree  with  the  whole  of  it^  holding  it  as  I  do  as  a 
principle,  that  a  commission  of  bankrupt  in  England  neither  vests  the  real  estate  in 
Scotland  by  force  of  law,  nor  imposes  a  legal  obligation  on  the  bankrupt  to  convey  hii 
estate  to  the  assignees.  I  have  great  difficulty  in  seeing  how  we  are  to  distingniflh 
between  one  part  of  the  estate  and  another.  I  should  be  very  well  pleased  to  go  into 
the  distinction  that  Lord  Meadowbank  makes,  for  I  am  quite  aware  of  the  incon- 
veniencies  which  he  points  out ;  but  still  I  doubt  very  much  of  our  power,  as  a  oonit 
of  law,  to  remedy  it,  for  it  appears  to  me,  that,  if  the  sequestration  in  Scotland  effecta- 
ally  vests  the  real  estate  in  the  trustee,  it  is  just  as  effectual  with  regard  to  that  pan 
which  is  not  loaded  with  securities,  as  with  regard  to  that  which  is.  And  the  convene 
of  this  proposition  holds  equally  true.  I  should  be  very  glad  to  make  a  distinction  if  I 
could,  but  I  cannot  see  the  grounds  of  it  I  think  it  is  not  in  our  power  to  remedy  it^ 
and  that,  if  the  Legislature  thinks  such  things  should  he  prevented  for  the  future,  they 
must  take  measures  for  that  purpose  themselves. 

Lord  EohertsoTL — I  have  considerable  difficulty  in  this  case.  The  proper  feudal 
right  seems  to  be  in  Mr.  Falconer  in  his  character  of  trustee ;  and  it  would  be  necesaaiy 
for  the  assignees  to  complete  any  title  which  they  may  have  through  the  medium  d 
Mr.  Falconer.  At  the  same  time,  the  real  and  substantial  equity  of  the  case,  as  to  the 
reversion,  seems  to  me  to  be  in  the  assignees,  and  that  therefore  the  proper  way  of 
extricating  from  the  confusion  of  conflicting  managements,  is  just  that  proposed  by 
them,  and  adopted  by  the  interlocutor  of  the  Lord  Ordinary. 

Lord  JtMtiee-Glerk. — ^This  is  a  question  attended  with  very  considerable  difficulty. 
If  I  was  sitting  here  vested  with  authority  to  make  the  best  possible  arrangement  for 
the  convenience  of  all  parties,  I  think  there  could  hardly  be  any  objection  whatever 
[38]  to  the  doctrine  laid  down  by  Lord  Meadowbank.  It  would  be  very  convenient  if 
we  could  adopt  it  as  law ;  but  I  must  own,  that,  notwithstanding  all  the  diapoeitioD 
which  I  have  to  do  so,  and  after  having  given  the  greatest  attention  to  all  that  has  been 
said,  really  at  present,  and  considering  the  question  now  before  us,  which  is  a  question 
as  to  the  reduction  and  setting  aside  the  infeftment  to  the  assignees,  taken  posterior  to 
the  vesting  of  the  estate  in  Mr.  Falconer,  by  law  we  are  not  entitled  to  go  the  length 
which  is  suggested  by  his  Lordship. 

Two  objections  are  taken  to  the  reduction,  and  are  very  ably  argued  by  the  assigneei, 
and  it  is  necessary  for  us  to  consider  them.  The  first  is,  that  the  reduction  is  laid 
entirely  on  the  Act  1696,  and  that,  when  you  come  to  examine  the  principles  of  the 
statute,  you  will  find  that,  in  fact,  they  cannot  apply  to  this  reduction,  and  that  the 
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pursuer  is  not  entitled  to  succeed  in  point  of  form.  I  think  it  material  for  the  Court  to 
be  satisfied  on  that  part  of  the  case,  and  I  ohserve,  that,  though  the  Act  1696  is  lihelled 
on,  the  summons  libels  on  the  bankrupt  statute  also.  This  brings  the  question,  I 
apprehend,  quite  distinctly  before  us,  and  we  are  bound  to  consider,  under  this  statute, 
whether  those  transactions,  infeftments,  and  conveyances,  are  competent  proceedings, 
upon  which  the  parties  who  have  obtained  them  are  entitled  to  operate.  I  think  there 
is  enough  to  bring  that  question  before  us.  In  point  of  form,  we  are  bound  to  try  the 
question,  whether,  after  sequestration  not  opposed  and  not  recalled,  he  is  or  is  not 
entitled  to  have  them  set  aside.  I  consider  that  there  is  nothing  hitherto  in  any  of  the 
decisions  of  the  Court,  as  to  the  distribution  of  moveable  property, — I  don't  find  any 
thing  to  warrant  me  in  finding  that,  if  the  assignees  choose  to  acquiesce  in  allowing  a 
sequestration  to  be  awarded,  which  was  not  the  case  in  Stein's  bankruptcy,  and  have 
allowed  the  period  go  by  for  recalling  it,  I  must  not  judge  of  all  the  proceedings  under 
the  sequestration  in  terms  of  the  statute.  The  creditors  in  Scotland  made  application 
for  a  sequestration  in  Scotland,  which  was  granted,  and  Mr.  Falconer  was  allowed  to  go 
on  tiU  it  was  too  late  to  complain  of  it,  nor  was  it  till  then  either  that  the  disposition 
was  executed  by  Hunter  in  London ;  and  on  the  5th  November  thereafter,  infeftment 
was  taken.  I  must  own,  that  it  appears  to  me,  that,  on  the  plain  principles  of  the 
statute,  under  which  this  sequestration  was  awarded,  the  party  thus  invested  by  the 
sequestration  is  entitled  to  call  upon  us  dejure  to  clear  away  every  attempt  that  is  made 
to  molest  him — that  he  is  entitled  to  have  the  record  purified.  Lord  Meadowbank  is 
perfectly  correct  in  saying,  that  we  cannot  look  to  this  without  going  a  step  farther,  and 
considering  how  the  fund  is  to  be  distributed.  But  it  is  pressed  upon  us,  in  the 
answers,  that  we  are  not  called  upon  to  decide  that  question  now.  I  don't  think  that 
we  are  either  bound  or  entitled,  in  point  of  form,  to  decide,  at  present,  upon  the  mode 
of  distribution.  But  if  we  are  to  look  forward,  I  have  very  great  difficulty  in  thinking 
that  we  are  [38]  to  adopt  the  proceeding  which  they  propose,  for  it  comes  to  this,  that 
after  a  party  has  chosen  to  allow  sequestration  to  proceed,  they  are  to  be  entitled,  in 
virtue,  no  doubt,  of  what  would,  under  the  authority  in  Stein's  case,  have  enabled  them 
to  oppose  the  sequestration,  still  after  all  to  insist  on  setting  it  aside.  But  having 
allowed  that  period  to  go  by,  it  appears  to  me  that  it  is  a  little  too  late  to  come  here, 
and  say,  we  insist,  that,  notwithstanding  we  have  permitted  you  to  sequestrate  without 
opposition,  you  shall  permit  the  distribution  of  the  estate  to  go  on  in  England.  I  have 
very  great  difficulty  with  regard  to  that  point ;  but,  in  the  view  that  I  take  of  the  case 
at  present,  it  does  not  appear  to  be  necessary  to  enter  into  it.  I  conceive  that,  on  the 
principles  which  I  have  stated,  the  trustee  is  entitled  to  insist  that  the  record  shall  be 
cleared  of  every  encumbrance  whatever. 

Lord  Meadowbank, — That  view  of  the  case  has  not  been  at  all  discussed  in  the 
papers,  and,  if  your  Lordships  are  to  decide  on  grounds  of  nullity,  we  ought  to  have  time 
to  consider  them.  It  is  a  very  serious  matter  indeed,  and,  I  apprehend,  would  go  to 
deprive  the  assignees  even  of  the  reversion  of  the  estate. 

Lord  Olenlee. — The  difficulty  mentioned  by  Lord  Meadowbank  had  not  occurred  to 
me.  He  says  it  would  deprive  the  English  commissioners  of  the  means  of  appearing  in 
Court,  and  claiming  the  reversion  in  the  lump.  I  am  not  yet  satisfied,  that,  if  infeftment 
was  necessary  to  give  them  right  to  make  that  claim,  they  are  entitled  to  avail  them- 
selves of  infeftment  obtained  after  a  sequestration,  which  they  did  not  oppose.  I  am 
not  satisfied,  that  the  question  as  to  the  distribution,  as  far  as  is  consistent  with  the 
heritable  securities,  for  they  must  be  safe  at  all  events,  ought  to  enter  into  our  con- 
sideration at  present.  It  is  left  open  by  the  interlocutor  for  future  discussion  ;  and  I 
don't  think  there  is  any  occasion  to  consider  it  at  present.  The  question  now  before  us 
is,  whether  the  trustee  is  not  entitled  to  set  aside  the  infeftment  of  the  assignees,  in  so 
far  as  it  interferes  with  his  feudal  right  to  the  estate.  And  it  appeared  to  me,  that  it 
was  not  easy  to  form  a  different  opinion  from  that  which  I  have  heard.  The  Lord 
Ordinary's  interlocutor  is  founded  on,  as  warranting  the  plea,  that  the  reduction  is  only 
on  the  Act  1696,  and  that  there  is  nothing  in  that  Act  which  sanctioned  it ;  but  it 
appears  to  me,  that  there  is  a  mistake  in  saying,  that  the  only  ground  of  reduction  is  on 
the  Act  1696 ;  for  the  second  ground  of  reduction  mentioned  in  the  summons  contains 
a  summary  of  the  whole  facts  of  the  case,  and  one  of  the  things  there  stated  is,  that  the 
pursuer's  title  was  complete  before  the  assignation  was  granted ;  and,  in  respect  of  that, 
we  are  required  to  find  that  the  infeftment  of  the  assignees  was  null  and  void ;  and  I 
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am  of  opinioa,  that  the  Goart  must  fiad  bo  now  ia  any  question  with  Mr.  Falconer.  If 
it  is  impossible  to  pronounce  a  judgment  without  stopping  the  distribution,  that  ob* 
[40]  -jection  is  so  extremely  important,  that  I  would  like  to  consider  the  question  more 
fully ;  but  I  confess,  that,  from  the  view  which  I  have  been  as  yet  able  to  take  of  the 
case,  it  occurred  to  me,  that  we  are  bound  to  disembarrass  Mr.  Falconer,  and  that  we 
have  it  in  our  power  to  leave  the  after  question  of  distribution  quite  untouched. 

Lord  Meadowbank, — I  suspect  your  Lordships  will  cut  the  branch  on  which  joa 
stand,  if  you  do  so.  I  strongly  suspect  this  action  originates  in  a  wish  to  try  the  daim 
of  every  individual  creditor  claiming  under  the  commission,  before  allowing  him  or  the 
assignees  to  draw  one  farthing,  and  that  he  will  examine  the  merits  of  every  daim  on 
the  English  commission  before  he  allows  the  creditors  under  it  to  get  their  reversion ; 
because  I  conceive  there  is  no  general  trustee  that  can  be  entitled  to  take  genendly.  He 
must  only  take  according  to  the  individual  rights  of  creditors.  Now,  if  you  find  that 
these  assignees  have  got  a  title  that  is  not  worth  one  farthing,  that  is  an  absolute  nnllitj. 
The  disposition  has  a  two-fold  object.  It  is,  j^rs^,  a  corroboration  of  the  judicial  right 
under  the  sequestration.  That  is  a  desirable  thing  to  be  obtained  by  any  purcbasei. 
But  it  is,  2dly,  and  in  legal  construction,  a  conveyance  of  the  whole  reversion  after  the 
payment  of  the  heritable  creditors  in  Scotland.  That  is  the  legal  construction.  It  is  a 
most  valuable  interest.  It  enables  the  assignees  to  get  the  whole  reversion  without  any 
accounting,  whereas  otherwise,  if  the  assignees  come  forward  only  as  trustees,  evety 
creditor's  claim  is  liable  to  be  canvassed  in  the  sequestration. 

Lord  Jmtice-Glerk, — I  understand,  that  the  defenders'  argument  is,  that  the  whole 
of  the  proceedings  of  Mr.  Falconer  are  to  be  viewed  as  subsidiary  for  the  benefit  of  the 
assignees,  and  that  the  demand  which  they  make  is,  that  you  are  to  put  immediately 
under  their  distribution,  not  the  reversion  merely,  but  the  whole.  If  that  is  their  mean- 
ing, I  am  quite  dear  that  there  is  no  foundation  for  their  plea  in  law.  I  deddono  ques- 
tions about  the  claim,  but  I  am  clear  that  we  ought  to  reduoe  the  dispodtion  and 
infef tment  of  the  assignees. 

Lord  MeeLdowhank, — The  idea,  I  must  own,  is  quite  new  to  me,  that  this  can  be  an 
ipso  jure  nullity,  and  if  your  Lordships  are  to  decide  upon  that  ground,  I  wiah  that  the 
ease  should  be  further  argued. 

Lord  GlenUe, — I  still  understand  that  this  interlocutor  will  not  cut  out  any  claim 
due  by  law  to  the  English  assignees. 

Lord  Justiee-Clerk. — I  am  for  reserving  all  claims. 

The  Court,  18th  November  1814,  "alter  the  interlocutor  complained  of,  repel  the 
defences,  and  reduce,  decern,  and  declare  in  terms  of  the  libel ;  reserving  entire  to  the 
parties  all  questions  [41]  which  may  arise  as  to  the  distribution  of  the  proceeds  of  the 
heritable  property. 

[Sequel,  Weston  v.  Falconer,  17  December  1817,  F.C.] 
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John  Kirkton  Anderson  and  Jambs  Dundas,  Accountant  in  Edinburgh,  his 

Trustee,  Petitioners. —  William  Buokanan, 

Tailzie — Clattse. — On  redemption  of  the  land-tax  under  Act  of  Parliament,  the  surploa 
of  the  price  of  the  lands  sold,  after  payment  of  the  entailer's  debts,  cannot  be  apf^ed 
in  extinction  of  debts  declared  in  the  entail  never  to  a£fect  the  fee  or  property  of  the 
estate. 

The  deeds  of  entail  of  the  estates  of  Tushidaw  and  Hidop  contain  dauses  authoris- 
ing the  members  of  tailzie  to  contract  certain  sums,  '*  for  necessary  uses  of  the  &mily,  or 
younger  children's  provisions ;  providing  always,  that  the  said  sum,  or  any  diligence  to 
be  led  thereon,  shall  never  affect  the  fee  or  property  of  the  said  estate,  but  only  the 
mails  and  duties,  aye  and  while  the  same  be  satisfied  and  paid."  This  prohibition  is 
guarded  by  irritant  and  resolutive  clauses. 

John  Kirkton  Anderson,  the  heir  in  possession,  obtained  from  the  Court  of  Session 
authority  to  sell  part  of  the  entailed  estates,  for  redemption  of  the  land-tax.  A  sde  was 
accordingly  effected,  and  the  land-tax  redeemed.     He  then  petitioned  for  approval  of 
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these  proceedings,  and  for  authority  to  apply  the  surplus  of  the  sum  in  payment  of  cer- 
tain dehts  of  the  entailer,  and  other  dehts  affecting  the  estates.  Among  the  latter  were 
dehts  contracted  under  the  clause  just  quoted. 

The  Court  remitted  to  Lord  Reston,  Ordinary,  and  his  Lordship  appointed  James 
Thomson,  W.S.,  to  report  how  the  facts  stood. 

Mr.  Thomson  reported,  irUer  alia,  that  the  sale  had  been  regularly  conducted ;  but 
he  submitted,  that,  after  redeeming  the  land-tax,  and  paying  the  entailer's  debt,  the  sur- 
plus could  not  be  applied  to  debt^  contracted  under  the  recited  clause,  these  debts  being 
declared,  in  the  entails,  to  affect  only  the  mails  and  duties,  but  never  the  fee  and  pro- 
perty of  the  estates. 

This  report  being  laid  before  the  Court  by  Lord  Beston,  their  Lordships  (2d  July 
1814)  found  in  conformity  therewith. 

The  petitioner  reclaimed,  and  argued,  That  the  Act  of  Parliament  for  redemption  of 
the  land-tax  vests  the  Court  with  discretionary  power,  and  ought  to  receive  a  liberal  con- 
struction. The  expression,  "  debts  affecting  the  said  entailed  estate,"  cannot  be  limited 
to  debts  affecting  only  the  fee.  Debts  secured  upon  the  [45]  rents  for  ever,  and  thus 
forming  a  perpetual  burden  upon  the  whole  line  of  succession,  are  debts  affecting  the 
estate  sufficiently  to  warrant  the  Court  to  authorize  the  application  contended  for  by  the 
heir  in  possession.  At  all  events,  these  debts  being  heritable,  may  be  regarded  as 
hereditaments,  of  which  the  purchase  is  authorized  by  the  Act  of  Parliament. 

Upon  moving  the  petition, 

Lord  Hermand  considered  that  the  Court  ought  to  judge  this  question  tanquam  honi 
virif  and  that,  to  extinguish  a  debt  which  otherwise  might  for  ever  be  a  burden  on  the 
estate,  was  materially  benefiting  all  the  heirs  of  entail.  Adopting  the  opinion  in  the 
report,  while  one  race  of  children  are  enjoying  ample  provisions,  the  next  may  be 
starving. 

Lard  Suecoth  was  of  the  same  opinion,  and  did  not  consider,  that,  in  order  to  come 
within  the  Act,  the  debt  should  affect  the  fee  of  the  estate.  The  words  are  merely 
"affecting  the  estates,"  and  this  happens  where  the  burden  may  be  perpetual  on  the 
rents. 

But  Lord  Balgray  said,  that  the  Court  had  no  power  to  apply  the  surplus  in  the  way 
desired  by  the  petitioner.  The  terms  of  the  Act,  and  clause  in  the  entail,  are  explicit. 
The  heir  of  entail,  strictly  speaking,  is  only  entitled  to  sell  as  much  of  the  tailzied  pro^ 
perty  as  would  exactly  redeem  the  land-tax.  This  being  scarcely  practicable,  he  is 
directed  to  sell  as  nearly  the  necessary  quantity  as  circumstances  will  permit.  The 
surplus  of  the  price,  after  redeeming  the  land-tax,  is  the  legal  substitute  for  the  remainder 
of  the  land  sold,  an  1  this  the  Court  has  no  power  to  dispone  away.  Had  the  heir  of 
entail  said,  that  the  provision  given  in  terms  of  the  entail  to  the  younger  children, 
swallowed  up  the  whole  rents  of  the  estate,  the  Court  would  not  have  granted  a  warrant 
to  sell  for  the  purpose  of  bestowing  relief.  Neither  can  their  Lordships  apply  the  sur- 
plus^ which  is  the  legal  substitute  for  the  land,  to  purchase  up  the  debts  so  contracted, 
for  that  would  be  tantamount  to  selling  lands  to  pay  them. 

The  Lord  President  expressed  himself  nearly  to  the  same  effect.  These  debts  might, 
no  doubt,  be  a  burden  on  the  estate  for  ever.  But  that  does  not  afford  any  reason  why 
the  surplus,  after  redemption,  should  be  applied  to  their  extinction. 

Lord  BcUmtUo  concurred  in  these  sentiments. 

The  Court  refused  the  petition,  without  answers  (18th  November  1814). 


No.  12.  F.C.  N.S.  IV.  46.     22  Nov.  1814.     2nd  Div. 

John  Brodie,  Pursuer. — Clerk  et  Moncrieff, 

Mrs.  E.  Bbodie  and  Others,  Defenders. — Dean  of  FacuMy  Boss,  Granstoun,  et 

Ftdlerton. 

Appeal. — ^The  Court  declined  to  grant  execution  pending  an  appeal,  where  the  inter- 
locutor appealed  from  was  of  such  a  nature,  that  the  party  could  have  taken  nothing 
under  it,  without  the  aid  of  ulterior  proceedings  in  foro. 

In  an  action  of  moltiplepoinding  between  these  parties,  the  circumstances  of  which 
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it  is  not  material  to  detail,  the  Lord  Ordinary  prononnced  an  interlocator,  fixing  the 
principles  upon  which  the  parties  were  to  be  entitled  to  claim  upon  the  fund  in  dispute^ 
and  ordained  the  holders  thereof  to  give  in  a  scheme  of  division,  in  terms  of  the  inter- 
locator. 

Mrs.  Brodie  reclaimed  to  the  Courts  and,  upon  considering  her  petition,  with  answers, 
their  Lordships  (12th  May  1813)  adhered  in  snbstance  to  the  interlocator  of  the  Lord 
Ordinary;  and  a  second  petition,  having  been  followed  by  answers,  was  refused,  Ist 
February  1814. 

Mrs.  Brodie  entered  an  appeal  to  the  House  of  Lords,  and  John  Brodie  then  pre- 
sented a  petition  to  the  Courts  in  terms  of  the  statute  48th  Geo.  III.  a  151,  s.  17,  stating 
what  he  conceived  he  was  entitled  to  take  in  consequence  of  the  interlocator,  and  pray- 
ing for  interim-possession  pending  the  appeaL 

Anstoered :  The  interlocutor  appealed  from  is  not  susceptible  of  execution  without 
further  proceedings.  It  decerns  for  no  payment ;  it  contains  no  decerniture  at  all,  bat 
merely  fixes  an  abstract  rule,  by  which  payment  to  the  different  parties  is  to  be  her^tfter 
proportioned. 

The  Court  (22d  November  1814)  refused  the  petition. 


No.  13.       F.C.  N.S.  IV.  47.     25  Nov.  1814.     2nd  Div.— Lords  Newton  and  Bannatyne. 

WiLUAM  Gordon  Mack,  Pursuer. — Bell. 

Jekkin  and  Smith,  Defenders. — Oreenskidds. 

Bankrupt — Individual  creditors  are  not  entitled  to  accelerate  the  payment  of  their  shares 
of  the  composition ;  and,  if  they  do  so,  and  there  shall  ultimately  be  any  shortcomiD^ 
the  transaction  will  be  liable  to  reduction. 

Davin  Hill,  leather  merchant  in  Glasgow,  became  bankrupt  in  June  1807.  No 
sequestration  was  at  that  time  awarded,  but  he  prevailed  with  his  creditors  to  accede  to 
a  voluntary  composition  of  14s.  in  the  pound,  payable  in  four,  seven,  and  ten  montha. 
They  agreed  to  take  his  own  bills,  without  security,  for  the  amount  of  the  composition ; 
"  and  they,  the  creditors,  recommended  Mr.  James  Peat,  Mr.  William  Davidson,  aad 
Mr.  James  Johnston,  a  committee  of  their  number,  to  aid  and  assist  Mr.  Hill  with  their 
advice  and  direction  in  the  management  and  winding  up  of  his  estate,  during  the  cur- 
rency of  the  composition-bills,  and  till  such  time  as  they  are  paid." 

The  first  instalment  of  the  composition  was  paid  up  in  November  1807. 

The  Bills  for  the  second  instalment  were  to  fall  due  on  the  16th  February  1808. 

Several  months  before  that  period,  the  bankrupt  discovered  that  mistakes  had  been 
committed  in  making  up  the  state  of  his  afiPairs,  upon  which  the  composition-contract 
had  been  arranged.  Some  of  his  debtors  also  became  insolvent^  and  he  found  it  impos- 
sible to  fulfil  the  composition-contract. 

On  the  12th  December  1807,  two  months  before  the  last  instalment  was  payable, 
Hill  made  over  to  Jenkin  and  Smith,  the  defenders,  two  bills,  amounting  to  L.  129,  Ta. 
5d.  in  order  to  be  a  satisfaction  to  them  for  L.125,  5s.  Id.  their  share  of  the  second 
instalment. 

On  the  disclosure  of  Hill's  second  bankruptcy,  a  second  sequestration  was  applied 
for,  and  awarded. 

The  pursuer  was  appointed  trustee  under  the  sequestration,  [48]  and  brought  a 
reduction  of  the  above  transaction,  as  a  fraud  and  collusion  between  the  bankrupt  and 
favourite  creditors,  in  breach  of  the  contract  of  composition. 

The  case  came  before  Lord  Newton,  who  (23d  May  1809),  ''In  respect  there  was  a 
fair  agreement  among  the  creditors  to  accept  of  a  composition  of  14s.  in  the  pound,  and 
that  the  defenders,  by  accepting  of  the  bills  in  question,  in  fact  received  no  more  than 
that  composition ;  and,  in  respect  that  the'  indorsations  in  question  were  not  made 
within  sixty  days  of  the  bankruptcy,  sustained  the  defences,  and  assoilzied." 

His  liordship  afterwards  ordered  a  condescendence  by  the  pursuer,  "  of  the  date  <m 
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which  he  alleges  that  mistakes  were  discovered  to  be  committed  in  the  estimates  of  the 
fands,"  &c.  Accordingly  a  condescendence  was  put  in,  on  advising  which,  with 
answers,  this  interlocutor  was  pronounced:  "In  respect  the  pursuer  has  not  conde- 
scended explicitly  on  the  dates  which  he  alleges  that  mistakes  were  discovered  to  be 
committed  in  the  estimate  of  the  funds  which  belonged  to  Hill  the  bankrupt,  made  up 
at  the  time  he  stopped  payment,  and  which  mistakes  disabled  him  from  making  good 
the  composition  which  he  offered  to  his  creditors  ;  nor  has  the  pursuer  condescended  on 
the  period  when  this  was  communicated  to  the  defenders,  so  as  to  put  them  in  mala 
fidea  to  accept  of  the  composition  due  to  them ;  and  as  it  is  not  alleged  that  the  indorsa- 
tions of  the  bills  now  challenged  were  made  within  sixty  days  immediately  prior  to  the 
date  of  presenting  the  petition  for  sequestration  of  the  bankrupt's  effects,  repels  the 
reasons  of  reduction,  sustains  the  defences,  assoilzies  the  defender,  and  decerns." 

The  defender  then  petitioned  the  Court,  and  his  petition  was  ordered  to  be  answered. 
The  Court  (7th  February  1811)  "Alter  the  interlocutor  complained  of,  and  remit  to  the 
Lord  Ordinary  to  adjust  a  condescendence  or  condescendences  of  the  facts,  and  to  allow 
a  proof  of  such  as  may  be  relevantly  averred,  and  to  do  farther  as  his  Lordship  shall  see 
cause." 

The  cause  having  gone  back  to  the  Lord  Ordinary,  a  proof  was  led,  and  (12th 
November  1813)  "The  Lord  Ordinary,  having  considered  the  proof  allowed  and  led 
under  the  remit  from  the  Court,  with  the  arguments  of  the  parties,  as  stated  in  the 
memorials,  and  whole  process,  as  he  did  not  then  sit  in  this  Division  of  the  Court,  and 
farther  than  stated  in  notes  produced  by  one  of  the  parties,  the  accuracy  of  which  is  not 
admitted  by  the  other,  has  no  occasion  to  know  the  views  under  which  the  Court  judged 
it  proper  to  allow  a  proof,  on  the  result  of  which  it  might  depend  whether  the  judgment 
of  Lord  Newton  ought  to  be  adhered  to  or  not ;  considers  the  case  from  that  circum- 
stance, and  otherwise  proper  to  be  brought  under  the  immediate  consideration  of  the 
Court,  makes  avizandum  to  the  Lords  [49]  of  the  Second  Division,  and  appoints  the 
parties  to  state  the  same  in  informations,  to  be  prepared  and  boxed  within  one  month 
from  this  date,  in  order  to  the  same  being  reported." 

There  was  some  difficulty  in  finding  witnesses  acquainted  with  all  the  circumstances. 
The  import  of  the  evidence,  and  the  weight  attached  to  it  by  the  Court,  will  sufficiently 
appear  from  the  opinions  of  the  Judges. 

la  law,  the  pursuer  pleaded. 

By  such  a  contraco  as  was  entered  into  here,  the  bankrupt  was,  during  the  running 
of  the  composition-bills,  defaeio  trustee  for  the  whole  creditors.  It  must  be  held,  that 
the  contract  binds  them  not  to  disturb  the  distribution  in  any  way,  but  to  await  the 
order  of  their  payment,  according  to  the  terms  of  the  agreement,  and  any  anticipation  of 
payment  which  is  not  universal,  is  clearly  challengeable  by  the  rest  upon  any  future 
bankruptcy.  It  is  just  in  the  same  situation  as  if  some  advantage  had  been  privately 
stipulated  before  the  composition  was  agreed  to.  And  especially  in  a  case  where  there 
IB  no  cautioner,  it  must  be  held  as  contrary  to  the  fair  bona  fides  of  the  transaction. 

Argument  for  the  defenders. 

It  is  admitted,  that  the  reduction  of  the  transaction  in  question  is  not  founded  on 
any  of  the  bankrupt  statutes,  but  still  there  is  no  doubt  that  it  may  be  reduced  on  the 
ground  of  fraud.  But  there  is  no  fraud  proved  in  this  case.  A  creditor  is  not  entitled 
to  enter  into  any  clandestine  agreement  with  his  debtor,  by  which  he  obtains  an 
advantage  over  the  other  creditors ;  but  if  nothing  of  this  kind  takes  place,  if  the  com- 
position is  fairly  entered  into,  and  the  bankrupt  discharged,  he  becomes  a  free  man,  and 
is  entitled  to  conduct  his  business,  and  to  pay  his  debts,  just  as  if  he  had  never  been 
bankrupt.  This  was  aU  that  was  done  here,  and  if  the  defenders  have  thereby  obtained 
a  casual  advantage,  it  is  just  what  they  might  have  done  in  any  other  case ;  and  unless 
it  had  appeared  that  it  was  done  with  the  view  to  a  bankruptcy^  it  cannot  be  set  aside. 

The  following  opinions  were  delivered,  25th  November  1814  : 

Lord  Robertson, — By  the  composition-contract  in  this  case,  the  creditors  of  the 
bankrupt  agreed  to  accept  of  14s.  in  the  pound,  for  payment  of  which  they  took  his  own 
bills,  payable  at  four,  seven,  and  ten  months ;  and  after  that,  no  individual  creditor  had 
a  right  to  accelerate  the  payment  of  his  own  dividend.  To  do  so  was  completely 
contrary  to  the  hcna  fides  incumbent  on  all  parties  in  such  a  situation.  The  bankrupt, 
by  the  terms  of  the  contract^  was,  in  effect,  constituted  trustee  for  the  whole  of  his 
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creditors,  and  [50]  it  was  his  duty  to  condact  himself  in  strict  coaformitj  to  the  terms 
of  the  contract.  In  agreeing  to  this  anticipation,  he  has  failed  to  do  so.  The  effect  of 
such  a  proceeding  was  just  to  give  the  creditors  who  anticipated  their  payment  a  pie> 
f erence  over  the  others,  by  increasing  the  risk  of  non-payment  of  the  bills  due  to  them ; 
and  it  is  impossible  that  we  can  sustain  such  a  transaction. 

Lord  JusHee-Clerk, — It  appeared  to  me  that  the  defenders  were  by  no  means 
warranted  in  what  they  seem  to  take  for  granted  in  this  case,  that  this  is  a  reduction  on 
the  head  of  fraud,  circumvention,  and  facility.  It  is  so  laid  as  to  include  every  act 
contrary  to  the  bona  fides  of  the  transaction,  which  the  creditors  entered  into  with  the 
bankrupt  when  they  agreed  to  accept  of  a  composition.  The  composition-contract  is  one 
where  the  utmost  bona  fides  is  to  be  expected  from  all  the  parties  to  the  transaction,  and 
unquestionably  the  course  of  payment  of  the  bills  granted  for  the  composition  ought  to 
have  been  proceeded  in  regularly  and  fairly,  exactly  in  terms  of  the  bargain.  ITow,  on 
looking  to  the  evidence  which  has  been  led  in  this  case,  it  is  impossible  to  doubt  that  it 
was  the  intention  of  both  parties,  by  means  of  the  transaction  which  is  challenged,  to 
enable  the  defenders  to  recover  payment  of  the  composition-bills  before  they  became 
due.  I  am  therefore  clearly  of  opinion,  that  this  was  a  violation  of  the  bona  fides  which 
the  parties  owed  to  each  other ;  consequently,  that  these  indorsations  cannot  stand,  and 
that  the  benefit  of  them  must  be  communicated  to  all  the  other  creditors. 

Lords  Glenlee  and  Bannatyne  concurred  in  these  opinions,  and 

The  Court  (25th  November  1814)  *'  Find  that  the  attempt  made  by  the  said  David 
Hill  to  anticipate  the  payment  to  the  defenders  of  the  second  instalment  of  their  com- 
position, was  in  breach  and  violatioa  of  the  contract,  to  which  the  creditors  at  laige 
were  parties ;  and  therefore  repel  the  defences,  sustain  the  reasons  of  reduction,  and 
reduce,  decern,  and  declare,  in  terms  of  the  libel ;  find  expences  due,"  &c. 


No.  16.     F.C.  N.8.  IV.  64.     30  Nov.  1814.     2nd  Div.— Lord  Bannatyne. 

Jambs  Boucher  and  Others,  Pursuers. — Cranstoun  et  Cuninghanu, 

Mrs.  Christian  Crawford,  Defender.— C/^ri,  Cockburn,  et  McUhieson, 

Property. — A  feuar,  bounded  by  the  "sea  "  or  "sea^korej" found  entitled  to  the  property 
of  the  shore,  and  to  gain  ground  frjm  the  sea,  so  far  as  not  inconsistent  with  the 
rights  of  the  public. 

James  Boucher,  shipmaster  in  Greenock,  was  possessed  of  a  feu  in  the  village  of 
Gartsdike,  situated  in  the  barony  of  Cartsburn,  thus  described  in  the  title-deeds :  "  All 
and  whole  that  dwelling-house,  or  tenement  of  land,  with  the  weir  at  the  hack  thereof, 
which  sometime  pertained  to  the  deceased  Archibald  Murchie,  shipmaster  in  Crawfords- 
dike,  thereafter  to  the  deceased  Archibald  Murchie,  and  lying  within  the  town  of 
Grawfordsdike,  between  the  tenement,  close,  and  back  house  of  James  Sinclair,  skipper, 
on  the  east ;  and  piece  of  ground  lying  unbuilded,  between  the  said  house  and  John 
Boag's,  on  the  west ;  the  sea  on  the  north ;  and  the  King's  high  street  on  the  soath, 
and  other  parts  ;  with  liberty  to  extend  the  weir  conform  to  the  length  of  said  house,  as 
it  was  builded  at  the  date  of  the  first-mentioned  Archibald  Murchie's  charter  to  the 
same,  as  far  back,  or  upon  the  shore,  as  James  Sinclair  his  back  house  goes,  with  free 
ish  and  entry  thereto,  and  haill  liberties,  privileges,  and  pertinents  thereto  belonging, 
all  lying  within  the  three-merk  land  of  Grawfordsburn,  Old  parish  of  Greenock,  and 
sheriffdom  of  Renfrew." 

[66]  Certain  other  persons  were  also  in  possession  of  feus  in  nearly  the  same  terma^ 
all  of  them  bounded  "by  the  sea  or  sea-shore,  on  the  north,"  witiiout  any  express 
reservation  of  the  sea-shore  in  favour  of  the  superior ;  and  one  of  them  contained  liberty 
to  build  "  to  the  sea,  so  far  as  they  shall  think  expedient.'' 

Mrs.  Christian  Crawford,  heiress  of  entail  in  possession  of  the  estate  of  Gartsbuni, 
granted,  in  1810,  a  lease  of  the  sea-shore,  immediately  behind  these  feus,  to  John  and 
Duncan  Macgowan,  and  John  MacdonaJd,  merchants  in  Greenock.  These  persons 
having  proceeded  to  enclose  the  space  upon  the  shore  let  to  them,  James  Boucher,  for 
himself  and  the  other  fouars,  presented  a  summary  application  to  the  Sheriff  of  Ben- 
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fTewsfaiie,  craviDg  that  the  lessees  should  be  decerned  to  remove  the  materials  put  down 
for  the  purpose  of  enclosing  the  shore ;  that  they  should  be  interdicted  from  making 
any  similar  enclosure  in  time  coming ;  and  that  they  should  be  liable  in  damages. 

After  some  procedure,  the  Sheriff  refused  the  petition  for  the  feuars,  and  removed 
the  interdict  against  the  lessees  enclosing  the  shore. 

A  bill  of  advocation  agaiust  this  judgment  was  passed,  and  the  feuars  raised  separate 
actions  of  declarator,  that  they  had  the  only  good  and  undoubted  right  to  the  shore 
opposite  their  respective  subjects,  that  the  same  is  comprehended  within  the  bounds, 
limits,  and  marches  thereof ;  that  Mrs.  Christian  Crawfoid,  the  superior,  has  no  right  to 
enclose  any  part  of  the  said  shore,  or  to  erect  any  thing  thereon,  or  in  any  manner  to 
interrupt  the  pursuers'  free  access  or  communication  with  the  sea ;  and  concluding  that 
she  and  her  tenants  ought  to  be  prohibited  and  interdicted  from  so  doing  in  time 
coming,  and  also  concluding  for  damages. 

Defences  having  been  given  in  for  Mrs.  Crawford  and  her  tenants,  and  a  proof, 
before  answer,  allowed  to  both  parties,  of  the  possession  of  the  space  betwixt  the 
pursuers'  weir  and  low-water  mark,  Lord  Bannatyne,  Ordinary,  pronounced  the  following 
interlocutor  (12th  November  1812):  "Having  considered  the  condescendence  for  the 
defenders,  with  the  answers  thereto  for  the  pursuers,  as  lodged,  and  proofs  allowed  and 
led,  under  judgments  of  Lord  Newton,  as  adhered  to  by  the  Court,  and  subsequent 
interlocutor  of  Lord  Gillies^  the  preceding  Ordinaries  in  the  actions  of  declarator  brought 
by  James  Boucher,  feuar  in  Crawfordsdike,  against  Mrs.  Crawford  of  Cartsburn,  in 
support  of  the  complaint  exhibited  by  him  against  John  and  Duncan  Macgowan, 
craving  an  interdict  against  their  enclosing,  for  t£e  purpose  of  a  wood-yard,  the  part  of 
the  shore  immediately  to  the  north  of  the  weir  behind  his  house,  and  removed  into  this 
Court  by  advocation  at  his  instance,  and  the  other  declarators,  remitted  to,  and  conjoined 
therewith,  to  the  same  ef-  [66]  -feet,  at  the  iustance  of  John  Scott,  carpenter,  James 
Rodger,  smith,  Margaret  Dunlop,  widow  of  John  Stewart,  sailor,  Agnes  Barclay,  widow 
of  James  Boucher,  late  shipmaster,  and  Elizabeth  Cochran,  widow  of  John  Wilson, 
feuars  of  the  contiguous  houses,  and  were  for  declaring  their  rights  to  be  secured  against 
the  erection  of  said  wood-yard,  and  preventing  their  being  otherwise  troubled  or 
molested  in  the  possession  of  the  shore  behind  their  respective  tenements,  all  conjoined 
with  these  actions,  heard  parties  on,  and  afterwards  considered  the  import  of  said  proofs^ 
with  the  whole  proceedings  had,  and  pleas  maintained  in  these  actions,  and  not 
conceiving  that  the  tenor  of  all,  or  any  of  the  feus,  by  describing  them  as  bounded  by 
the  sea  on  the  north,  could  be  considered  as  importing  a  grant  of  their  author's  right  in 
the  shore  ex  adverso  of,  or  giving  right  to  prevent  these,  his  successors,  or  their  grantees, 
from  exercising  it  in  that  manner  which  the  other  defenders  have  now  done  under  their 
rights,  obtained  from  Mrs.  Crawford  of  Cartsburn,  or  that  any  occasional  usage,  appear- 
ing from  the  proof  to  have  since  obtained,  rather  by  tolerance  than  as  a  matter  of  right, 
of  bringing  fishing  or  other  boats,  to  the  weirs  behind  their  houses,  or  landing  goods  at 
them,  or,  for  their  own  conveniency,  attaching  boats  to  them,  by  rings,  or  otherwise, 
can  be  held  as  operating  an  extention  of  the  original  grant  to  that  effect:  In  the 
advocation,  affirms  the  judgment  of  the  Sheriff,  recalling  the  interdict  granted  by  him ; 
and  in  the  declarator  assoilzies  the  defenders,  and  decerns." 

The  pursuers  reclaimed,  and  pleaded : 

There  are  two  inquiries  in  such  a  case  as  the  present ;  1.  What  are  the  terms  of  the 
rights  and  titles  of  the  parties)  and,  2.  How  these  titles  are  explained  by  the 
possession  1 

I.  When  Mrs.  Crawford's  ancestor,  whose  right  to  the  shore,  according  to  her  own 
statement,  was  complete  more  than  ten  years  prior  to  the  feus,  gave  the  sea  as  their 
boundary,  he  lost,  for  himself  and  his  successors,  all  right  to  come  between  the  feuar 
and  the  sea.  If  there  is  any  point  more  clearly  fixed  in  law  than  another,  it  is  this, 
that  the  proprietor,  whose  title-deeds  state  him  to  be  contiguous  to  the  sea,  has  the  sole 
right  to  acquire  the  shore,  the  sea-greens  growing  upon  it,  and,  in  short,  the  whole 
ground  that  can  be  gained  down  to  low-water-mark ;  Bank.  b.  i.  tit.  3,  s.  4 ;  Ersk.  b.  ii. 
tit.  4,  8.  17.  The  defenders  plead,  that,  in  some  of  the  feus,  the  boundary  is  the  sea- 
shnre,  and  that  this  can  carry  them  no  farther  down  than .  Mgh-wcUer  mark.  But  the 
term  sea  was  the  boundary  in  all  the  original  rights,  and  was  afterwards  most  improperly 
changed,  upon  the  feuar's  taking  out  a  new  entry  with  the  superior.  But  it  is  of  no 
consequence  which  is  the  boundary,'  as  the  petitioners  are  the  proprietors  of  the  ground 
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immediately  adjacent  to  the  aea,  and  there  is  no  other  proprietor  of  [67]  dry  hud 
between  them  and  it  Although  the  defender's  predecessors  haye  a  right  of  pari  at  this 
place,  it  by  no  means  follows,  that  this  alienates  the  solum  oyer  which  this  senritade 
extends,  but  rather  the  contrary,  as  a  permission  is  merely  giyen  to  establish  a  harbour, 
which  would  haye  been  unnecessary  if  the  ground  had  been  understood  as  disponed  to 
the  defender's  ancestor.  Her  ancestor,  besides,  has  transferred  the  right  "  mummaUa 
lie  bulwarks  eriffendi"  by  allowing  the  feuars  to  build  toeirs. 

The  cases  that  haye  occurred,  though  few  in  number,  confirm  the  law  as  laid  down 
by  institutional  writers;  Magistrates  of  Burntisland  against  Leyen,  26th  November 
1812;^  Bruce  against  Bashiehill,  25th  November  1714,  Dalr,  The  plea  of  the 
defender  is  built  on  the  authority  of  Stair  and  Mackenzie,  but  this  is  distinctly 
combated  by  Erskiney  b.  ii.  tit.  6,  s.  18 ;  and  it  is  material  to  observe,  that  the  defender 
does  not  bring  herself  within  the  case  supposed  by  Lord  Stair,  for  there  is  no  convey- 
ance of  the  solum  of  the  sea-shore  in  favour  of  her  or  her  predecessors ;  there  is  a  mere 
grant  of  the  liberty  of  establishing  harbours,  &c  all  which  the  Grown  might  grant,  evea 
if  the  solum  had  been  retained.  Or,  if  it  was  alienated  by  the  Crown,  and  made 
priyate  property,  it  is  subject  to  the  rules  of  law  goyeming  private  property,  and  may 
be  alienated  by  one  vassal  to  another,  or  acquired  as  part  and  pertinent,  by  immemorial 
possession.  The  case  of  Beay  against  Falconer  was  a  special  case,  and  contains  no 
principle  applicable  to  the  present.  As  to  the  presumed  intention  of  the  partiee^  at 
entering  into  the  feu-contracts,  it  is  completely  in  favour  of  the  feuars,  for  the  superior 
could  have  no  interest  to  reeerve  any  part  of  the  shore  opposite  to  the  feus,  as  he  had 
abundance  of  other  ground  along  the  shore  to  establish  a  harbour.  If  a  reservation  had 
been  intended,  it  would  have  been  expressed,  and,  from  the  defender's  chartulaiy  it 
appears,  that,  where  the  shore  was  not  intended  to  be  conyeyed,  there  was  sudi  a 
reservation  in  the  title-deeds. 

II.  From  the  proof,  it  appears  that  the  acts  of  possession  on  the  part  of  the  feutn 
have  been  as  yarious  as  they  were  numerous  and  decisiye,  and  establish  the  most 
unequivocal  possession,  as  far  back  as  the  memory  of  man  reaches;  while  the  only 
proof  of  possession  on  the  part  of  the  defender  is,  Isty  The  haying  levied  shore-dues  and 
anchorage-dues ;  but  this  act  of  possession  is  quite  nugatory,  as  it  is  explained  by  the 
right  to  the  harbour  at  the  east  of  the  feus ;  and,  besides,  none  of  the  feuars  ever  paid 
these  dues ;  and,  2dly^  The  levying  dues  for  ballast.  This  raising  of  ballast,  however, 
was  only  occasional,  as  the  defender  had  other  ground  on  the  shore  from  which  ii  was 
generally  taken,  and  can  never  be  viewed  as  exclusive  possession  of  the  shore  on  the 
part  of  the  defender. 

Answered : 

I.  The  defenders,  as  proprietors  of  Cartsbum,  acquired  right  to  [68]  the  shore  in 
question,  and  haye  exercised  all  the  rights  inherent  in  property  over  it ;  and,  so  &r 
from  alienating  it  on  all  occasions,  when  they  happened  to  feu  a  piece  of  contigaoas 
ground,  a  great  part  of  the  shore  was  reserved  ;  and  when  the  shore  was  intended  to  be 
given,  it  was  expressly  conveyed,  shewing  clearly  that  it  was  a  distinct  and  separate 
property,  and  not  understood  to  be  acquired  as  part  and  pertinent,  without  express 
grant.  The  petitioners  have  mistaken  the  authorities  quoted,  by  overlooking  the 
distinction  made  between  the  sea-shore^  properly  so  called,  and  sea-greens^  ooyeied  by 
the  sea  at  highest  spring-tides,  which,  by  the  law  of  Scotland,  form  a  distinct  species  of 
property,  and  may  be  enclosed  by  the  adjacent  heritor.  By  the  law  of  Scotland,  the 
shore,  strictly  so  called,  is  limited  to  the  sand  covered  by  the  sea  at  common  tides,  is 
inter  regalia,  and  no  writer  has  stated  that  it  may  be  appropriated  by  private  in- 
dividuals ;  Bank.  b.  i.  tit.  3,  s.  4 ;  Ersk,  b.  ii.  tit.  6,  s.  17 ;  Stair,  b.  ii.  tit.  3,  &  60. 
The  only  point  controverted  by  Erskine,  b.  ii.  tit  6,  s.  18,  is  that  of  regalia,  passing 
tacitly  by  the  erection  of  lands  into  a  barony;  but  it  never  was  doubted  that  they 
might  be  acquired  by  express  grant.  This  is  quite  enough  for  the  respondents,  as  they 
remain  with  the  superior,  unless  expressly  disponed  to  the  vassal ;  and  the  question 
comes  to  be,  whether  the  shore  in  question,  with  the  privileges  attached  to  it  as  inter 
regalia,  has  been  disponed  to  the  petitioners  or  their  authors?  From  an  examination 
of  their  several  title-deeds,  even  if  those  described  as  bounded  by  the  sea^ore  had 


^  Not  reported* 
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been  originally  described  as  bounded  by  the  sea,  the  nature  of  the  subject,  and  intention 
of  the  grant,  are  exclusive  of  the  regalia  being  carried  by  the  mere  force  of  such  a 
description.  Lord  Beay  against  Falconer,  14th  November  1781;  Magistrates  of 
Cnlross  against  Earl  of  Dundonald,  15th  June  1769. 

II.  Any  use  made  of  the  shore  by  the  pursuers  proceeded  entirely  from  tolerance, 
and  did  not  interfere  in  the  least  with  the  substantial  acts  of  property  exercised  by  the 
proprietors  of  Cartsbum,  in  levying  dues  from  all  those  who  made  use  of  the  shore,  and 
in  disposing  of  the  soil  for  ballast  These  are  the  more  important,  as  the  proprietor, 
being  divested  of  the  adjacent  ground,  every  act  of  possession  must  be  ascribed  to  the 
reserved  and  positive  right  of  property,  and  can  be  accounted  for  on  no  other  supposition, 
while  the  possession  by  the  pursuers  arose  merely  from  their  contiguity,  and  did  not 
interfere  with  the  proprietor. 

•  Lord  Meadowbank, — With  every  respect  to  the  interlocutor,  I  am  completely 
satisfied  that  it  is  inconsistent  with  the  law  of  Scotland.  I  conceive,  that  when  people 
have  a  grant  on  the  sea-shore,  no  person  whatever,  and  far  less  the  granter,  is  entitled  to 
interpose  between  them  and  the  shore.  It  is  the  same  as  if  they  were  bounded  by  a 
high-road.  Would  the  disponer  be  entitled  ever  to  build  on  the  high-road?  No;  it 
would  remain  an  access  for  ever  to  the  grantee.  If  a  man  has  a  single  acre  upon  the 
sea-shore,  [69]  and  described  as  bounded  by  it,  it  is  impossible  for  any  person  whatever 
to  interject  himself  between  him  and  the  sea.  I  am  quite  clear  for  altering  the 
interlocutor. 

The  rest  of  the  Court  concurring,  this  interlocutor  was  pronounced : 
The  Court  (27th  January  1814)  "alter  the  interlocutors  complained  of,  and  in  the 
advocation,  advocate  the  cause,  and  renew  the  interdict  as  craved  in  the  original  petition 
for  Mr.  Boucher,  and  in  the  conjoined  processes  of  declarator,  decern  and  declare  in 
terms  of  the  conclusions  of  the  libel,  excepting  as  to  the  conclusions  for  damages ;  as  to 
which,  remit  to  the  Lord  Ordinary  to  hear  counsel  for  the  parties  thereon,  and  to  do 
therein  as  he  shall  see  cause ;  reserving  always  the  interest  of  the  public  in  the  uses  of 
the  shore ;  find  the  petitioners  entitled  to  their  expences.'' 

In  a  reclaiming  petition,  Mrs.  Crawford,  upon  the  ground  of  the  right  the  public  had 
to  the  accommodation  of  the  shore,  and  of  her  private  right  of  harbour,  and  other  rights 
exercised  by  her  predecessors,  argtted^  That  the  petitioners  were  not  entitled  to  enclose 
or  appropriate  to  themselves  any  part  of  the  shore,  over  which  they  cannot  prevent  the 
tide  from  flowing,  even  supposing  themselves  entitled  to  embank  the  sea,  and  extend 
their  weirs  beyond  their  present  limits ;  and  therefore  prayed  the  Court  to  alter  the 
interlocutors,  or  at  least  to  find,  that  the  shore  in  dispute  is  not  the  exclusive  property 
or  proper  heritage  of  the  pursuers,  or  comprehended  within  the  limits  of  their  grant, 
but  that  they  have  only  right  to  their  houses  and  weirs  contiguous  to  their  property, 
with  a  right  of  ingress  and  egress  to  these  weirs  from  the  sea. 

The  pursuers,  in  anstoer,  in  addition  to  their  former  argument,  quoted  the  case  of 
Campbell  against  Brown,  18th  November  1813,  as  regulating  the  present  question. 

Lord  Jugtice-Clerk. — I  see  no  grounds  for  altering  the  interlocutors.  What  I  was 
formerly  moved  by  was,  the  case  of  Geddes  against  the  Town  of  Culross.^  The 
magistrates  had  there  granted  a  feu,  bounded  by  the  sea-shore ;  a  public  road  intervened ; 
but  by  certain  operations  upon  the  shore,  Geddes  was  going  to  make  a  garden,  and  the 
argument  was,  that  a  distinction  was  to  be  made  between  being  bounded  by  the  sea,  and 
by  the  sea-shore ;  that  argument  was  rejected ;  and  it  was  found,  that  being  bounded  by 
the  sea-shore,  he  was  entitled  to  carry  out  his  wall,  and  gain  ground  from  the  sea.  The 
case  of  Brown  against  Campbell  was  also  of  this  description,  and  even  there  the 
property  feued  was  [70]  limited  in  point  of  extent,  yet  your  Lordships  were  clear,  that 
he  was  entitled  to  make  what  encroachment  he  chose  on  the  sea.  This  case  appears  to 
me  to  be  imperative.  The  only  doubt  was,  whether  any  of  the  operations  would 
interfere  with  the  right  of  harbour ;  but  it  ib  evident  they  would  not  have  that  effect. 
We  were  clear,  that  Mrs.  Crawford  could  not  erect  wood-yards  between  the  feuars  and 
the  sea. 

Lord  Bannatyne, — I  am  rather  inclined  to  think  the  judgment  too  broad. 
Lord  Robertson, — I  see  no  grounds  for  altering  the  interlocutors,  but  I  think  the 
words  go  beyond  the  intention  of  the  Court.     I  thought  the  feuars  were  entitled  to  free 

1   Vide  Campbell  against  Brown,  I8th  November  1813.     Fac,  CoL  nofe,  p.  447. 
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iogress  and  egtew  to  their  weira  from  the  tea,  bnt  not  to  the  ezclnsiTe  property  of  the 
shore ;  therefore,  there  should  be  some  alteration  of  the  tenns  of  the  interlocutor. 

The  Court  (30th  November  1814)  pronounced  this  interlocutor:  "The  Latdf, 
having  advised  this  petition,  with  the  answers  thereto;  in  respect  the  interlocntoiB 
reclaimed  against  do  not  warrant  the  pursuers  to  make  any  encroachments  on  the  m, 
which  should  prejudice  the  defender's  rights  of  harbour,  or  full  and  free  access  thereto; 
adhere  to  the  interlocutors  reclaimed  against,  and  refuse  the  desire  of  the  petition." 


No.  17.  F.C.  N.8.  IV.  70.     3  Dec  1814.    2nd  Div. 

John  Alison's  Ckssio. — Act.  Clerk  et  Forsyth,  Alt.  Crandoun  et  Jameson. 
Proof. 

In  this  case,  the  Court  allowed  a  declaration  emitted  by  the  pursuer,  in  a  preeogni- 
tion  taken  before  the  Sheriff,  with  regard  to  an  offence  with  which  he  was  ehaiged,  to 
be  produced  as  evidence  against  him. 


No.  18.  F.G.  N.S.  IV.  71.     6  Dec.  1814.     let  Div.— Lords  Balgray  and  Allowsy. 

Low,  Pursuer. — Oreenshielde, 

Wedgewood  and  Jeudwine  and  Others,  Defenders. — Irving  et  Gordon, 

Inhibition, — If  a  right  has  once  been  made  real,  the  transference  of  it  is  struck  at  bj 
inhibition,  although  the  right  may  be  personal  in  the  inhibited  disponer. 

Sir  William  Johnston  of  Hilton  having  become  deeply  indebted  to  Messrs.  Noel, 
Templer,  and  Company,  of  London,  various  actions,  at  their  instance,  were  raised  against 
him  in  the  Court  of  Session,  upon  the  dependence  of  which  tJiey  used  letters  of 
inhibition,  dated  and  signeted  9th  and  11th  August  1804,  executed  on  the  14th  and 
15th,  and  recorded  21st;  dated  and  signeted  7th  January  1806,  executed  8th,  13th,  and 
14th,  recorded  27th,  20th  February  1806.  Decrees  having  been  obtained,  the  debts, 
with  the  decrees  and  diligences,  were  conveyed  to  Messrs.  Wedgewood,  Cutler,  and 
Leake,  with  the  view  of  taking  the  proper  legal  steps  for  attaching  the  property  of  the 
debtor. 

Similar  measures  were  fulopted  by  Thomas  Jeudwine,  merchant  in  London  (inhibition 
dated  and  signeted  2d,  and  executed  and  recorded  3d  January  1806),  a  creditor  of  Sir 
William's  to  a  considerable  amount. 

The  estate  of  Hilton  being  held  by  Sir  William  under  a  strict  entail,  the  rontB 
formed  the  principal  fund  for  payment  of  his  debts.  The  creditors  had  accordingly  used 
arrestments  in  the  hands  of  the  tenants,  but  their  diligence  was  unproductive,  in 
coDsequence  of  the  rents  being,  by  virtue  of  a  decree  of  maills  and  duties,  in  the  poaaes- 
sion  of  a  creditor  holding  an  heritable  bond  of  the  entailer's  for  L.1500. 

Against  the  decrees  obtained  by  the  creditors,  Sir  William  entered  appeals  to  the 
House  of  Lords,  but  the  judgments  of  the  Court  of  Session  were  affirmed,  with  ooatB 
(1812  and  1814). 

The  preferable  heritable  creditor's  debt  being  extinguished,  Messrs.  Wedgewood 
and  Jeudwine  repeated  their  arrestments,  until  finally  a  sequestration  of  the  rents  vas 
obtained. 

But  their  diligences  were  now  threatened  to  be  rendered  totally  fruitless,  by  an 
action  of  maills  and  duties  at  the  instance  of  Mr.  Davidson,  a  creditor  of  Sir  William 
Johnstone,  and  afterwards  insisted  in  by  Mr.  Low. 

[72]  It  appeared  that  the  late  Sir  William  Johnstone  of  Hilton,  who  held  the  estate 
of  Hilton  in  fee-simple,  had  granted  (21st  November  1780)  an  heritable  bond  over  that 
estate  in  favour  of  Ninian  Johnstone,  merchant  in  Aberdeeu,  his  heirs  and  assignees, 
for  L.1500  sterling,  with  interest  and  penalty,  and  in  virtue  of  this  bond  Mr.  Johnstone 
was  infeft  (seisin  dated  12th  December  1780,  recorded  16th  January  1781)  in  a  cone- 
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annualrent^  and  in  the  lands  themselves,  in  security  of  the  principal  sum, 
interest^  and  penalties.  This  bond  came  by  transmission  to  the  trustees  of  Alexander 
DnfT  of  Hatton,  who  were  infeft^  and  from  them  Sir  William  Johnstone,  the  son,  who 
had  succeeded  to  the  estate  of  Hilton  under  an  entail  executed  by  his  father,  the  granter 
of  the  bond,  obtained  assignation  of  the  security  upon  payment  of  principal  and  interest. 
This  assignation,  constituting  a  fund  of  credit  in  his  own  person,  and  a  burden  upon 
the  entailed  estate,  he  translated  and  assigned  in  favour  of  Davidson  and  Winchester, 
advocates  in  Aberdeen,  and  received  L.1000,  with  the  obligation  of  these  gentlemen  to 
be  accountable  for  the  surplus. 

The  bond,  while  in  possession  of  Sir  William  the  son,  had  remained  a  personal 
righty  and  he  assigned  it  to  Davidson  and  Winchester,  without  having  made  his  right 
real  by  infeftment. 

Mr.  Davidson  having  obtained  an  assignation  of  Winchester's  share,  took  infeftment, 
and  recorded  his  seisin.  On  these  titles  he  brought  an  action  of  maills  and  duties 
against  the  tenants  of  Hilton ;  and  it  became  obvious,  that,  if  successful,  the  other  creditors 
might,  by  the  same  process,  be  for  ever  excluded  from  drawing  any  of  the  rents  of  the 
lands. 

Appearance  was  therefore  made  for  Wedgewood  and  Jeudwine,  26th  June  1813, 
when  the  Lord  Ordinary  preferred  Mr.  Davidson,  reserving  to  the  other  creditors  every 
right  to  insist  in  a  reduction  of  the  security  ex  capite  inhibitionia,  or  upon  any  other  legal 
ground. 

Shortly  previous  to  this,  Mr.  Low  had  advanced  Sir  William  a  sum  equal  to  the 
remaining  part  of  the  bond,  for  which  Messrs.  Davidson  and  Winchester  were  account- 
able, and  afterwards  he  p>aid  to  Mr.  Davidson  the  amount  for  which  the  security  had 
been  conveyed  to  him.  Mr.  Davidson  then  executed,  of  date  12th  December  1812,  a 
disposition,  assignation,  and  conveyance,  in  Mr.  Low's  favour,  of  the  bond  and  whole 
conyeyances  thereof,  with  interest  from  23d  June  1810.  Sir  William  Johnstone,  of 
the  same  date,  executed  a  bond  of  corroboration,  and  Mr.  Low  was  duly  infeft.  Mr. 
Low  then  sisted  himself  as  a  party,  and  raised  a  supplementary  action  of  maills  and 
duties. 

Actions  of  reduction,  at  the  instance  of  Wedgewood  and  Jeudwine,  were  brought 
into  Court)  and  Mr.  Low's  pleas  became  two-fold.  In  the  reduction  he  claimed 
absolvitor,  on  the  ground  that  inhibition  could  not  affect  the  conveyance  of  an  heritable 
bond,  [73]  on  which  no  infeftment  had  been  taken  by  the  person  inhibited ;  and  in  the 
action  of  maills  and  duties,  he  contended,  that,  even  were  the  reductions  ex  capite 
inhibiiumia  sustained,  the  rents  accruing  previous  to  the  date  of  the  decree  were  carried 
by  his  assignation  and  infeftment,  in  preference  to  the  arrestments  which  had  followed 
the  inhibitions. 

Only  the  first  point  is  the  subject  of  the  present  report, 

Li  the  reduction,  Mr.  Low  argued, — Inhibition  is  not  a  favoured  diligence,  and,  if 
it  ever  extended  to  moveables  (of  which  there  is  no  record),  at  least  it  never  did  affect 
nomina  debitorum.  The  principle  upon  which  it  is  held  to  extend  to  an  heritable  bond, 
followed  with  infeftment,  is,  that  the  debt  has  been  made  real ;  a  nexus  with  land  has 
been  created,  in  consequence  of  the  seisin  by  the  party  inhibited.  But  Sir  William 
never  was  infeft.  He  had  merely  a  personal  right  to  a  nomen  debiti,  which  confessedly 
is  not  struck. at  by  inhibition.  It  is  of  no  consequence  that  Sir  William's  authors  were 
infeft,  for  inhibition  can  only  affect  rights  in  the  person  inhibited,  and  can  derive  no 
support  from  the  state  of  his  author's  titles.  In  a  question  as  to  the  operation  of  this 
diligence,  the  case  is  the  same,  whether  the  party  inhibited  is  the  first  holder  of  an 
heritable  bond,  on  which  no  infeftment  has  followed,  or  whether  he  is  an  uninfeft 
assignee  to  the  bond,  in  a  previous  stage  of  the  transmission  of  which  infeftment  had 
been  taken  by  some  other  assignees. 

Mr.  Low  relied  on  the  authorities  and  decisions :  Stair's  Inst.  b.  iv.  tit.  50,  s.  2 ; 
Dirleton's  Doubts,  voce  Inhibition;  Oliphant  against  Irvine,  3l3t  December  1703; 
Scott  against  Coutts  and  others,  15th  June  1750;  Elchies,  No.  16,  voce  Inhibition; 
note  to  No.  2,  voce  Annualrent. 

Messrs.  Wedgewood  and  Jeudwine  answered, — Although  inhibition  never  extended 
to  nomina  debitorum,  and  the  point  has  been  contested,  whether  this  diligence  embraced 
the  conveyance  of  an  heritable  bond,  on  which  no  infeftment  had  followed,  yet  at  no 
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period  was  it  disputed,  that  if  infeftment  has  once  been  wsed^  and  a  real  feudal  efltoto 
thereby  created,  the  assignation  of  such  real  right  is  directly  strack  at  by  inhibition. 
The  moment  the  nexus  is  formed,  a  proper  though  redeemable  feudal  estate  is  eoo- 
stituted,  and  this  feudal  estate  is  neither  annihilated  by  the  death  of  the  original 
creditor,  nor  by  a  transference  to  another  person,  even  if,  at  no  f ature  occasion,  infeft- 
ment should  ever  be  taken.  It  is  not  the  actual  existence  of  an  infeftment  that 
subjects  a  right  to  the  operation  of  this  diligence.  If  infeftment  has  ever  been  taken, 
the  right  becomes  subject  to  the  diligence  of  inhibition,  whether  the  prason  to  whoa  it 
has  been  conveyed  has  completed  his  title  by  seisin,  or  possesses  on  a  personal  ri^t 

Besides,  if  Mr.  Low's  doctrine  were  listened  to,  Sir  William  would  be  able  to  draw 
the  rents  by  anticipation,  in  the  form  of  a  [74]  loan,  and  by  assigning  the  bond  without 
infeftment  to  the  lender,  exclude  the  creditors  for  ever  from  the  fruits  of  the  estate. 

Messrs.  Wedgewood  and  Jeudwine  referred  to  Stair^s  Inst  iv.  50,  2;  BcuMonii 
Inst.  i.  7,  137 ;  ErMne^s  Inst,  ii  11,  9 ;  Oliphant  against  Irvine,  31st  December  1703; 
Mackay  against  Mackays,  13th  February  1783. 

The  Lord  Ordinary,  Balgray,  having  sustained  the  reasons  of  reduction,  10th  July 
1813,  the  case  came,  upon  his  Lordship's  removal  to  the  First  Division,  before  Lend 
Alloway,  23d  January  1814,  who  found,  "  In  respect  that  infeftment  had  followed  on 
the  heritable  bond  in  question,  by  which  it  had  been  rendered  a  complete  feudal  estate 
in  the  person  of  Ninian  Johnstone,  the  original  creditor,  and  also  by  a  second  infeftment 
in  the  person  of  Mr.  Duff's  trustees,  the  immediate  author  of  Sir  William  Johnstone^ 
and  which  completely  distinguishes  this  case  from  the  case  taken  notice  of  by  haA 
Stair,  b.  iv.  tit.  50,  s.  2,  from  the  case  of  Oliphant,  31st  December  1703,  no  infeftment 
having  ever  followed  in  that  case  upon  the  heritable  bond ;  and  from  the  case  Scott 
against  Goutts,  18th  June  1750,  reported  by  Kilkerran;  and  in  respect  that  the  lepre- 
senter,  Mr.  Low,  as  disponee  of  that  heritable  bond,  would  be  preferable  to  any  odier 
heritable  right  affecting  that  estate  posterior  to  the  date  of  the  original  infeftment  upon 
that  bond,  finds,  that  the  conveyance  of  the  heritable  bond  thus  perfected  by  infeft* 
ment)  although  Sir  William  himself  had  not  been  infeft  upon  the  conveyance  of  Mr. 
Duff's  trustees  to  him,  is  affected  by  inhibition,  and  is  reducible  ex  eofpiie  ihhdbUumuy 

To  this  judgment  his  Lordship  adhered  (12th  May  1814),  "reserving  considention 
of  the  effect  of  this  reduction  quoad  the  rents  of  the  lands  in  the  process  of  maiUs  and 
duties." 

Mr.  Low  petitioned,  and  the  petition  was  followed  with  answers. 

Per  curiam. — If  an  heritable  bond  has  ever  been  clothed  with  infeftment^  it  loses 
altogether  the  character  of  namen  debiti,  and  is  affectable  by  inhibition,  whether  the 
individual  into  whose  hands  it  has  since  by  assignation  come,  perfects  his  own  right  bj 
seisin  or  not. 

The  Court  adhered,  6th  December  1814. 

[Cf.  Dryburgh  v.  Gm^dm,  24  R.  3.] 


No.  21.     F.C.  N.S.  IV.  81.     9  Dec  1814.     1st  Div.— Lords  Balgray  ^  and  Alloway. 
BoBEBT  Smyth,  Writer  to  the  Signet,  Pursuer. — Corbet. 
Alkxandeb  Oliphant  Mubbay,  Defender. — Clerk  et  Mackenzie. 

Succession, — The  destination  of  an  estate  under  a  gratuitous  bond,  may  be  altered  bj 
the  onerous  deed  of  an  heir-apparent  three  years  in  possession,  in  virtue  of  the  Aet 
1695. 

Service  of  Heirs, — Where  an  entail  conditions  that  the  heirs  of  entail  shall  not  poeeesB 
the  lands  contained  in  it  under  any  other  title  than  the  entail,  an  heir  served  heir  of 

^  At  the  advising,  Lord  Balgray  stated,  that  he  had  been  led  to  pronounce  the  first 
interlocutor  by  the  confusion  in  which  the  case  was  at  first  involved,  from  the  great 
length  of  the  titles  foimded  upon ;  but  that  he  had  altered  his  opinion  whenever  he  saw 
the  representation,  upon  which,  with  answers,  Lord  Alloway  afterwards  advised  the 
cause. 
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pioviflion  and  of  entail,  and  makiog  up  titlea  to  part  of  the  lands  contained  in  the 
entail,  becomes  bound  to  possess,  by  the  same  title,  any  other  lands  contained  in  the 
entail,  to  which  he  acquires  a  personal  right  by  a  general  service. 

In  the  year  1657,  Laurence  Oliphant  of  Bachilton  granted  a  bond  of  destination,  by 
which,  on  the  narrative  of  "  brotherly  love,  affection,  and  favour,"  he  binds  himself,  and 
his  heirs,  to  resign  the  lands  of  Pitheavlis,  Earlsdyke,  Unthank,  and  Greenyards,  for 
new  infeftment,  in  favour  of  himself,  and  the  heirs-male  of  his  body ;  whom  failing,  his 
brother,  (George  Oliphant^  and  his  heirs  and  assignees  whatsoever.  This  bond  contained 
no  entailing  clauses. 

Ko  title  was  ever  made  up  to  Pitheavlis  under  the  bond.  Upon  8th  January  1658, 
Laurence  Oliphant  was  served  heir-male  to  his  father,  John  Oliphant,  in  those  lands, 
and  was  infeft  in  them  by  virtue  of  a  precept  from  Chancery,  upon  the  22d  December 
of  that  year* 

With  regard  to  Earlsdyke  and  Unthank,  seisin  was  taken  in  them,  as  also  in  Green- 
yards, in  pursuance  of  the  bond.  Laurence  Oliphant  possessed  the  lands  to  his  death. 
He  was  succeeded  by  his  son,  Patrick  Oliphant  of  Bachilton,  the  elder. 

This  Patrick  was  served  heir  to  his  father,  and  infeft  in  Bachilton ;  he  was  also 
served  heir  and  infeft  in  Pitheavlis.  He  possessed  Earlsdyke,  Unthank,  and  Green- 
yards, more  than  three  years,  as  heir-apparent  to  his  father.  He  was  heir  under  the 
bond  of  destination  of  Laurence,  as  the  heir-male  of  his  body.  His  titles  standing  thus, 
he  entered  into  a  marriage-contract  with  [82]  Mrs.  Barbara  Mackenzie,  by  which  he 
obliged  himself  to  infeft  her  in  liferent,  in  "  all  and  haill  the  lands  of  Pitheavlis,  &c. 
as  also  in  the  lands  of  Earlsdyke,  Unthank,  and  Greenyards ;  and  farther,  if  it  shall  please 
God  to  bless  us  with  a  son,  he  shall  be  heir  of  all  the  haill  of  my  lands,  both  of  Bachil- 
ton, and  lands  above  written."  In  implement  of  this  contract  (4th  and  7th  June  1686), 
Patoick  Oliphant  bound  and  obliged  himself,  and  his  heirs,  ^*  to  provide  and  secure  all 
and  sundry  his  lands  and  barony  of  Bachilton,  and  the  lands  of  Drumduan,  and  haill 
remanent  lands  on  the  estate  belonging  to  him,  as  they  are  particularly  set  down, 
expressed,  and  designed  in  his  rights  and  infef tmenta  thereof ;  together  with  the  fore- 
named  lands  of  Pitheavlis,  Earlsdyke,  Unthank,  Greenyards^  and  remanent  lands  above 
written,  under  reservation  always  of  the  said  Mrs.  Barbara  her  liferent  right  above 
mentioned,  and  that  to  and  in  favour  of  himself,  and  the  heirs-male  lawfully  to  be 
procreate  of  the  said  marriage,  betwixt  him  and  Mrs.  Barbara  Mackenzie ;  whilk  failing, 
to  his  own  other  heirs-male  whatsomever;  whilks  also  failing,  to  his  own  heirs  and 
assignees  whatsomever;  and  for  that  effect,  to  make,  grant,  and  subscribe  in  their 
favour,  sufficient  dispositions,  charters,  procuratories  of  resignation,  precepts  of  seisin," 
&c. 

No  steps  were  taken  in  implement  of  this  contract.  The  right  under  it  remained  a 
jus  crediti. 

This  contract  changed  the  destination  in  the  bond  1657,  and  called,  instead  of  George 
and  his  heirs,  the  heirs-male  general  of  Laurence,  and  then  his  heirs  whatsoever. 

Patrick  Oliphant  the  elder  executed  an  entail,  21st  April  1727,  of  his  lands,  by 
which  he  entirely  excluded  the  right  of  George  Oliphant,  and  his  heirs,  to  take  the 
estate  under  the  bond  1657.  He  died  in  1729.  He  was  succeeded  by  his  son,  Patrick 
Oliphant  younger,  as  heir  of  his  marriage  with  Miss  B.  Mackenkie,  who  brought  an 
action  of  reduction  of  the  entail,  which  was  reduced  accordingly,  to  the  effect  of  giving 
full  operation  to  his  jvs  crediti  under  his  father's  marriage-contract. 

Patrick  Oliphant  the  younger  executed  a  bond  and  procuratory  of  entaU,  dated  29th 
September  1729,  by  which  he  conveyed  the  lands  already  mentioned  to  his  heirs-male ; 
"  whom  failing,  to  David  Oliphant,  lawful  son  of  the  deceased  Laurence  Oliphant^  who 
was  brother-german  to  the  said  deceased  Patrick  Oliphant,  my  father,  and  the  heirs  pro- 
created, or  to  be  procreated,  of  his  body,  and  the  heirs-male  of  their  bodies ;  which  failing, 
to  the  daughters,  and  heirs-female  procreated,  or  to  be  procreated,  of  my  body,  and  the 
heirs  of  their  bodies ;  which  failing,  to  the  daughters  and  heirs-female  procreated,  or  to 
be  procreated,  of  the  body  of  the  said  David  Oliphant,  and  the  heirs  of  their  bodies ; 
which  failing,  to  Mrs.  Margaret  Oliphant^  lawful  daughter  of  the  said  deceased  Laurence 
Oliphant,  now  spouse  to  John  Oliphant  of  Carpow,  and  the  heirs-male  procreated,  or  to 
be  procreated,  of  her  body,  and  the  heirs  of  their  bodies ;  which  failing,  to  the  daughters 
[83]  and  heirs-female  procreated,  or  to  be  procreated,  of   the  body  of  the  said  Mis 
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Margaret  Oliphant,  and  the  heirs  of  their  bodies  ;  which  all  faiHngy  to  my  own  nearest 
heirs  whatsoever,  and  the  heirs-male  or  female  of  their  bodies." 

Patrick  Oliphant  younger  was  served  heir  in  special  to  his  father  in  the  lands  of 
Bachilton,  and  the  others,  and  was  infeft  in  Bachilton,  but  not  in  Pitheavlis  and  othen. 
He  was  succeeded  by  David  Oliphant  in  1767,  who  was  served  heir  of  tailzie  snd 
provision  to  him,  in  terms  of  the  last-mentioned  tailzie.  Upon  the  procuratory  of 
resignation  of  that  tailzie,  he  obtained  a  charter  of  resignation  of  the  lands  of  Bachilton, 
and  was  infeft ;  his  general  service  carried  also  to  him  the  personal  right  to  the  lands  of 
Pitheavlis  and  others.  He  was  also  heir  of  destination  under  the  bond  of  Lauienoe, 
upon  the  supposition  that  the  destination  therein  remained  in  force.  His  posBeedon 
was  agreeable  to  the  nature  of  his  obligations  under  the  entail. 

David  Oliphant  was  succeeded,  27th  October  1770,  by  John  Oliphant  his  nephew, 
by  his  sister  Margaret,  wife  of  Oliphant  of  Carpow.  John  was  not  an  heir-nude  at  all 
of  Laurence,  the  grantor  of  the  bond  1657.  John  Oliphant  was  never  infeft  in  Pit- 
heavlis ;  he  was  infeft  more  hurgi  in  Earlsdyke  and  Unthank,  upon  his  service  to 
Laurence  Oliphant,  his  great-grandfather,  above  mentioned,  on  the  28th  October  1775. 
He  was  succeeded  in  1781  by  John  Harrison  Oliphant,  who  never  made  up  any  titles. 
He  died  in  1791,  and  was  succeeded  by  John  Oliphant  the  second,  who  likewise  died 
without  making  up  titles. 

Margaret  Oliphant  succeeded  to  John  the  second.  She  was  one  of  three  sisten. 
She  took  possession  of  the  whole  estate  of  Pitheavlis,  under  the  entail  1729.  She  wai 
served  heir  of  tailzie  and  provision  in  special  in  Bachilton ;  this  service  included  a 
general  service  as  heir  of  tailzie  and  provision,  which  vested  in  her  the  jus  crediH  to 
Pitheavlis,  &c.  under  the  entail. 

Margaret  Oliphant  died  in  the  year  1800,  and  was  succeeded  by  Janet  Oliphaot 
Murray,  who  was  served  heir  of  tailzie  and  provision,  and  infeft  in  Bachilton.  She 
executed  a  disposition  of  Pitheavlis,  &o,  under  the  provisions  and  conditions  of  the 
entail,  in  favour  of  her  son  Alexander  Oliphant  Murray,  who  obtained  a  decree  of  con- 
stitution against  bis  mother :  thereafter  adjudged  the  rights  which  she  had  under  the 
contract  of  marriage  1786,  and  obtained  implement  of  the  bond  of  entail  by  decree  of 
adjudication  in  implement.  Upon  this  decree  he  was  duly  infeft,  by  a  charter  from  the 
Crown. 

Mr.  Smyth  brought  a  reduction  of  Mr.  Alexander  Oliphant  Murray's  title,  as  dispense 
of  George  Kinloch  and  Thomas  Kinloch,  calling  themselves  heirs  whatsoever  of  George 
Oliphant. 

He  founded  his  title  to  pursue  upon  the  bond  of  destination  granted  by  Laurenee 
Oliphant  in  favour  of  himself,  and  the  heirs-male  of  his  body ;  whom  failing,  to  Geoige 
Oliphant,  and  his  heirs,  and  the  seisin  in  part  of  the  lands  in  favour  of  that  dea- 
[84]  -tination,  upon  a  disposition  to  him  by  George  and  Thomas  Kinloch,  and  an  adjudi- 
cation in  implement  obtained  against  them  in  that  disposition. 

The  case  came  before  Lord  Balgray,  Ordinary,  who  pronounced  the  following  inter- 
locutor (10th  March  1813) :  '*  Having  considered  this  memorial  for  Alexander  Oliphant 
Murray,  and  others,  with  the  counter  memorial  for  Robert  Smyth,  writer  to  the  s^et^ 
title-deeds  produced,  and  whole  process,  finds,  that  the  successioQ  to  the  lands  of 
Pitheavlis,  the  lands  of  Earlsdyke  and  Unthank,  and  those  called  Gardenyard  or  Green- 
yards, is  to  be  regulated  by  the  deed  executed  by  Laurence  Oliphant,  of  date  18th 
October  1657 :  Finds,  that  the  said  Laurence  Oliphant  did  vest  in  himself  a  feudal 
title  to  the  above  subjects,  in  virtue  of  the  inf ef tments  referred  to  by  the  parties :  Findfl^ 
that  the  destination  in  the  deed  1657  must  have  effect,  unless  it  can  be  shewn  to  have 
been  altered  by  those  having  a  proper  title  vested  in  them :  Finds,  it  cannot  be  inferred, 
from  the  very  singular  and  very  peculiar  terms  of  the  contract  of  marriage,  executed  bj 
Patrick  Oliphant  on  the  4th  and  7th  June  1686,  that  the  destination  by  Laurence,  his 
father,  in  1657,  was  thereby  altered  :  Finds,  that  it  is  not  hitherto  instructed,  that  the 
heirs  sacceeding  the  foresaid  Patrick  Oliphant,  either  vested  in  themselves  a  sufficient 
title  to  the  lands  in  question,  to  enable  them  to  alter  the  destination  1657,  or  that  de 
facto  they  did  so  habili  modo  ;  and  having  considered  the  principles  of  law  laid  down 
by  the  decisions  of  the  Court  in  the  case  of  Smith  and  Bogle  against  Gray,  1762; 
Durham  against  Durham,  1802;  and  Morrison  against  Zuille,  1813;  reduces,  decerns, 
and  declares,  in  terms  of  the  conclusions  of  the  libel,  so  far  as  regards  the  lands  of 
Pitheavlis,  the  lands  of  Earlsdyke  and  Unthank^  and  those  of  Gkrdenyaid  or  Gzeen- 
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yards ;  and,  lastly,  with  regard  to  the  claim  of  accounting  for  intromissions  with  the 
rents  of  the  said  snhjects,  before  answer,  appoints  the  pursuer  to  give  in  a  special  con- 
descendence relative  to  the  same ;  but  supersedes  extract  till  the  first  box-day  in  the 
ensuing  vacation." 

Against  this  interlocutor  the  defender  represented,  and,  upon  advising  his  repre- 
sentation, with  answers,  the  following  interlocutor  was  pronounced  by  Lord  Alloway : 
*'  Finds,  that  the  bond  granted  by  Laurence  Oliphant,  of  date  the  18th  October  1657, 
was  either  an  onerous  or  a  gratuitous  bond  :  Finds,  that,  if  it  was  an  onerous  bond,  it  is 
long  ago  cut  off  by  prescription,  as  the  cases  of  Smith  and  Bogle  against  Gray,  1752 ; 
Durham  against  Durham,  in  1802;  and  other  similar  cases,  proceeded  upon  the  titles 
there  mentioned  being  gratuitous,  and  which  it  was  in  the  power  of  any  of  the  parties 
to  alter  at  pleasure :  Einds,  that  the  bond  in  1657  has  been  argued  upon  by  both  parties 
as  gratuitous,  and  that,  like  every  other  gratuitous  destination,  it  might  be  altered  by 
any  person  having  a  right  or  power  to  do  so :  Finds,  that,  [85]  by  the  bond  1657,  the 
estate  was  settled  upon  the  heirs-male  of  Laurence's  own  body ;  whom  failing,  to  and 
in  favour  of  Mr.  George  Oliphant,  and  his  nearest  lawful  heirs  and  assignees  whatsoever, 
by  which  destination  the  lands  of  Pitheavlis,  and  others  contained  in  that  bond,  upon 
failure  of  heirs-male  of  the  body  of  Laurence,  would  have  descended  to  George,  his 
youngest  brother,  and  his  daughters,  or  heirs  and  assignees,  in  preference  to  Laurence's 
own  daughters,  and  in  preference  to  his  second  brother,  John,  and  his  issue,  male  or 
feniale,  who  were  heirs-male  or  heirs  of  line  to  Laurence,  to  the  exclusion  of  George,  his 
youngest  brother,  and  his  issue:  Finds,  that  Laurence  Oliphant,  the  granter  of  this 
bond,  had  male  issue,  and  was  succeeded  by  his  son  Patrick  the  first,  who  was  served 
heir  to  his  father,  and  infeft  in  Pitheavlis,  and  possessed  the  other  lands  contained  in 
the  bond  for  more  than  three  years,  and  therefore,  any  onerous  contract  or  deed  upon 
his  part^  even  with  regard  to  the  lands  of  Earlsdyke,  Unthank,  and  Greenyards,  to 
which  he  had  not  completed  a  feudal  title,  would  be  effectual  in  virtue  of  the  Act  1695  : 
Finds,  that  Patrick  the  first,  who  had  thus  made  up  a  complete  title  to  Pitheavlis,  and 
had  possessed  the  other  lands  in  apparency,  entered  into  a  most  onerous  contract  of 
marriage  with  Mrs.  Barbara  Mackenzie,  niece  to  the  Earl  of  Seaforth,  of  date  the  4th 
and  7  th  June  1686,  by  which  he  bound  and  obliged  himself  to  secure  the  whole  lands 
in  question  to  his  proposed  spouse,  in  liferent,  and  to  and  in  favour  of  himself,  and  the 
heirs-male  lawfully  to  be  procreated  of  the  said  marriage  between  him  and  the  said  Mrs. 
Barbara  Msrckenzie;  whilks  failing,  to  his  own   heirs-male  whatsomever;  whilks  also 
failing,  to  his  heirs  and  assignees  whatsomever :  Finds,  that  this  was  a  total  alteration 
of  the  destination  contained  in  the  previous  bond  1 657,  First,  By  the  lands  of  Bachilton 
and  PitheavUs,  and  others,  which  were  originally  separated,  and,  by  the  bond  1657, 
went  to  different  destinations,  being  settled  upon  the  same  series  of  heirs :  Secondly,  In 
so  far  as  his  own  heirs-male  whatsoever  are  called  in  preference  to  his  youngest  brother, 
George,  who,  at  the  time  that  the  bond  1657  was  granted,  certainly  was  not  his  heir- 
male,  as  George's  elder  brother,  John,  was  then  living,  and  had  issue  both  male  and 
female:  Thirdly,  Jn  so  far  as,  by  the  deed  1657,  failing  heirs-male  of  the  body  of 
Laurence  Oliphant,  these  estates  would  have  descended   to  the  heirs  and  assignees 
whatsoever  of  George  Oliphant,  by  which  the  daughters  of  George  Oliphant  would  have 
succeeded,  in  preference  to  the  daughters  or  heirs-female  of  Laurence  Oliphant  and  his 
descendants ;  yet  this  is  completely  altered  by  the  contract  of  marriage  calling  Patrick's 
own  heirs  and  assignees  whatsoever  to  the  succession,  upon  the  failure  of  his  other 
heirs-male,  and  by  which  his  own  female  descendants,  to  the  most  distant  period,  would 
have  excluded  the  female  descendants  of  George  Oliphant :  Finds,  that  the  clause  in 
this  contract  of  marriage,  so  much  founded  on  by  the  pur-  [86]  -suer,  by  which,  if  there 
shall  be  daughters  of  the  marriage,  certain  provisions  are  settled  upon  them  in  the  event 
of  the  estate  descending  to  heirs-male,  '  which  provisions,  in  favour  of  the  daughters, 
'  are  declared  to  be  in  full  satisfaction  to  them  of  all  they  can  crave  as  heirs  of  line  and 
'  executors  to  their  said  father,  or  otherwise,  through  his  decease,  which  they  shall  be 
*  holden  to  renounce  and  discharge,  in  favour  of  him  and  his  heirs-male,  and  of  tailzie 
'  aforemd,'  merely  applied  to  the  event  of  the  heirs-male  who  were  first  called  under 
that  contract,  having  taken  the  estate  to  the  prejudice  of  his  daughters,  and  did  not,  in 
the  slightest  degree,  deprive  them  of  the  benefit  of  the  third  substitution  in  the  contract, 
by  which  they  were  called  as  heirs  whatsoever  upon  the  failure  of  heirs-male  of  the 
marriage,  and  upon  the  failure  of  heirs-male  of  Patrick.     And  therefore  finds  that  the 
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defender,  Alexander  Oliphant  Murray,  who  is  the  lineal  descendant  of  that  ma:^riagQ, 
must  exclude  the  pursuer,  who  merely  claims  this  estate  through  the  heir-fema]e  of 
George  Oliphant :  Finds,  that  the  said  Patrick  Oliphant,  who  entered  into  the  oneroos 
contract  of  marriage  1686,  also  afterwards  executed  an  entail  on  21st  April  1727,  by 
which  he  also  completely  altered  the  destination  in  the  bond  1657,  by  calling  first  the 
heir  of  his  marriage  with  Barbara  Mackenzie,  but  introducing  a  variety  of  other  heirs, 
and  under  limitations  and  conditions  not  contained  in  the  contract  of  marriage :  Finda^ 
that  this  deed  of  entail  was  reduced  by  Patrick  the  second,  the  son  of  the  marriage  with 
Barbara  Mackenzie ;  but  that  this  entail  could  only  be  reduced  in  so  far  as  it  imposed 
fetters  on  the  heirs  of  the  marriage,  and  varied  the  destination  in  the  contract  of 
marriage :  Finds,  that  the  Courts  when  they  reduced  this  entail,  in  1728,  must  have 
proceeded  on  the  contract  of  marriage  1686  being  the  regulating  and  onerous  settlement 
of  this  estate ;  this  being  the  sole  title  of  the  pursuer  in  that  action :  Finds,  that  Flatrkk 
the  second,  who  succeeded  in  reducing  the  entail  executed  by  his  father  in  1737, 
inconsistent  with  the  onerous  contract  of  marriage  1686,  did  himself  execute  an  entail 
upon  the  27th  December  1729,  as  heir-apparent  under  the  contract  of  marriage  1686, 
and  in  virtue  of  the  jtts  crediti  which  he  had  by  that  contract,  by  which  he  settled  his 
whole  estates,  not  only  of  Bachilton,  but  also  the  lands  of  Pitheavlis  and  others,  now  in 
question,  upon  a  certain  series  of  heirs,  in  whose  right  the  defender  now  stands,  and 
exclusive  of  the  succession  under  the  bond  1657,  and  of  the  right  of  the  pursuer :  Finds, 
that  this  entail  1729  contained  a  positive  obligation  upon  the  heirs  not  to  hold  these 
lands  by  any  other  title  than  by  that  entail ;  and  also  contained  an  obligation  not  to  gnnt 
leases  for  longer  than  nineteen  years :  Finds  that  Patrick,  the  entailer,  afterwards  com- 
pleted his  title  by  serving  himself  heir  in  special  to  his  father  in  the  lands  of  Bachilton, 
Pitheavlis,  and  others,  and  was  inf ef t  in  the  lands  of  Bachilton,  but  not  in  PitheavUs  and 
[87]  others  :  Finds  that  Patrick  Oliphant,  the  entailer,  was  succeeded,  in  1757,  by  hia 
cousin  David,  who  served  himself  heir  of  provision  and  entail  to  him,  under  the  entoil 
1729,  and  having,  by  this  service,  carried  the  procuratory  of  resignation  in  that  enUil, 
he  completed  his  titles  to  the  lauds  of  Bachilton,  holding  of  the  Crown  by  a  charter  of 
resignation,  proceeding  upon  that  procuratory,  upon  which  infeftment  followed  :  Finds, 
that  David  Oliphant  thus  became  bound,  by  the  conditions  of  that  entail,  to  possess  the 
other  lands  contained  in  the  tailzie,  under  the  same  title :  Finds,  that,  by  his  general 
service  under  the  entail,  he  acquired  a  personal  right  to  all  the  lands  therein  contained, 
and  that  he  continued  to  possess  the  same  much  longer  than  three  years :  Finds,  that 
David  Oliphant  was  succeeded  by  his  cousin  John,  commonly  called  Lord  Oliphant^  in 
October  1770,  who  was  the  next  heir  of  entail  under  the  deed  1729,  but  who  woold 
have  been  excluded  by  the  bond  1657,  being  a  female  descendant  of  Laurence  Oliphant: 
Finds,  that  John  Lord  Oliphant  granted  a  lease  of  the  lands  of  Pitheavlis  for  nineteen 
years,  with  a  renewal  of  twenty-one  years,  to  Messrs.  Ramsay,  if  it  should  be  found  that 
he  could  grant  tacks  for  a  longer  period  than  nineteen  years :  Finds,  that  John  Lord 
Oliphant  was  succeeded,  in  1781,  by  John  Harrison  Oliphant,  who  never  made  up  any 
titles,  and  who  was  succeeded,  in  1791,  by  John  Oliphant,  who  likewise  died  wiUiont 
making  up  any  titles ;  and  he  was  succeeded  by  Margaret  Oliphant,  who  was  served 
heir  of  tailzie  and  provision  in  special  under  the  entail  1729,  and  was  infeft  in 
Bachilton,  and  by  this  title  also  operating  as  a  general  service  qfaadem  generiSf  she  had  a 
personal  right  under  the  entail  of  the  lands  of  Pitheavlis  and  others,  to  v^^hich  she  had 
not  completed  a  feudal  right :  Finds,  that  Margaret  Oliphant  was  succeeded  by  the 
defender's  mother,  who  also  completed  her  title  by  serving  herself  heir  of  entail,  and 
taking  infeftment  in  the  lands  of  Bachilton,  but  who  possessed  the  other  lands  exactly 
as  her  predecessor  had  done,  upon  apparency,  and  the  personal  right  under  the  entail, 
by  her  special  service  including  a  general  one  :  Finds  that,  in  a  question  between  the 
defender  and  Messrs.  Eamsay,  who  had  acquired  the  long  lease  from  John  Lord 
Oliphant,  upon  the  condition  of  his  having  power  to  grant  such  a  lease,  it  was  found  by 
the  Court  that  their  interlocutors  of  12th  December  1810,  and  17th  January  1811,  that 
the  entaO  was  binding  upon  John  Lord  Oliphant,  and  that  he  had  not  the  power  of 
granting  the  lease  beyond  nineteen  years,  and  therefore  they  reduced  the  same :  Finds, 
that  the  whole  heirs,  from  1729  downwards,  by  regularly  making  up  titles  to  a  part  of 
the  lands  under  that  entail,  which  compelled  these  heirs  to  possess  the  whole  lands  of 
Pitheavlis  and  others  by  no  other  title  than  the  entail,  were  bound,  by  their  making  up 
titles  to  the  one  part  of  the  estate,  to  hold  the  other  under  the  same  title ;  and  all  the 
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heiis  who  have  possessed  this  estate  since  1729,  have  possessed  it  under  [88]  the 
personal  right  which  they  held  under  the  entail,  and  which  contained  a  positive  obliga- 
tion to  hold  that  estate  under  no  other  title,  and  which  obligation  being  onerous,  was 
transmitted  against  all  the  heirs,  so  that  no  person  could  pass  by  the  heirs  of  entail,  so 
long  possessing  the  estate  upon  this  onerous  condition,  and  serve  to  a  more  remote 
ancestor,  without,  in  terms  of  the  Act  1695,  being  bound  by  the  entail  under  which 
they  possessed,  and  which,  therefore,  according  to  the  principles  established  by  the 
Court,  in  the  case  of  Carmichael  against  Sir  Thomas  Carmichael,  15th  November  1810, 
and  the  case  of  Oliphant  Murray  against  Eamsay,  which  occurred  as  to  this  very  entail, 
would  bar  the  pursuer's  action  :  Therefore  alters  the  interlocutor  submitted  to  review ; 
assoilzies  the  defender  from  the  whole  conclusions  of  the  libel ;  finds  no  expences  due, 
and  decerns."  ^ 

The  pursuer  petitioned  the  Court ;  and  upon  advising  his  petition,  with  answers  for 
the  defender,  the  Lords  unanimously  adhered  to  the  Lord  Ordinary's  interlocutor. 


Ko.  22.        F.C.  N.S.  IV.  89.     14  Dec.  1814.     1st  Div.— Lord  Alloway. 

John  Bannatinb,  Petitioner. — Baird, 

Minor. — Where  a  minor  has  no  tutors  or  curators,  it  is  necessary  that  a  tutor  ad  litem 
should  be  appointed  to  him,  in  order  to  render  a  decree  against  him  effectual ;  an 
edictal  citation  of  tutors  and  curators  is  not  sufficient. 

Bannatine  was  superior  of  certain  enclosures  in  the  neighbourhood  of  Lanark,  which 
were  held  feu  by  John  Jack.  Jack  died,  and  his  son  James,  a  minor,  succeeded  to  him 
in  the  feu.  The  feu-duties  were  allowed  to  fall  into  arrear,  and  Bannatine  brought  an 
action  of  declarator  of  irritancy,  ob  non  solutum  canonem^  against  Jack.  The  summons 
in  this  action  was  served  upon  James  Jack  himself,  upon  his  mother,  and  his  two 
brothers,  personally,  and  an  edictal  citation  was  likewise  given  at  the  market-cross  of 
the  head  burgh  of  Lanark,  to  their  tutors  and  curators,  "  if  they  any  had,  for  their 
interest."  Bannatine  obtained  decree  of  declarator  of  irritancy,  of  which  James  Jack 
afterwards  pursued  a  reduction,  upon  the  ground  that  the  decree  had  been  obtained 
against  him  when  he  was  a  minor,  and  when  he  had  no  tutors  or  curators  to  attend  to 
his  interest.  The  Lord  Ordinary  pronounced  this  interlocutor  (January  25,  1814) : 
**  Finds,  that  as  the  pursuer  had  no  tutors  or  curators,  it  was  incumbent  upon  Mr. 
Bannatine,  in  the  action  for  forfeiting  the  pursuer's  right  to  the  feu  in  question,  and 
vesting  that  right  in  himself  as  superior,  to  have  proceeded  with  great  caution  :  Finds, 
that,  though  tutors  and  curators  were  called  edictally  by  a  citation  at  the  market-cross 
of  the  head  burgh  of  the  county,  it  was  the  duty  of  Mr.  Bannatine  to  have  had  a  curator 
ad  litem  appointed  by  the  Court  to  the  pupil,  and  not,  in  these  circumstances,  to  have 
taken  decree  in  absence ;  and  that  the  maxim  in  law,  lata  contra  minores  indefensoe 
ierUentia  non  tenety  applies  to  this  case  :  Therefore,  on  account  of  the  pupillarity  of  the 
pursuer,  which  is  not  denied,  and  on  account  of  the  leison,  reduces,  decerns,  and 
declares,  in  terms  of  the  declaratory  c6nclusions  of  the  libel." 

Bannatyne  petitioned.  The  Court  (22d  November  1814)  una- [90] -nimously 
adhered  to  the  Lord  Ordinary's  interlocutor,  upon  the  grounds  stated  in  its  second 
finding,  and  refused  the  petition  without  answers. 

A  second  reclaiming  petition  was  refused,  14th  December  1814. 

^  The  pursuer  represented  against  this  interlocutor,  but,  as  the  pleas  maintained  by 
him  did  not  bear  upon  the  points  with  regard  to  which  the  case  is  reported,  it  appears 
unnecessary  to  notice  the  interlocutor  pronounced  upon  advising  the  representation, 
with  the  exception  of  the  following  finding,  corrective  of  a  mistake  in  the  former  inter- 
locutor :  '*  Finds,  that  a  mistake  has  occurred  in  writing  out  the  last  interlocutor,  by 
which  it  is  stated,  that  the  respondent  is  a  lineal  descendant  of  the  marriage  of 
.Laurence,  whereas  he  is  not^  but  which  has  no  effect  whatever  upon  the  conclusions  of 
that  interlocutor." 
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No.  23.         F.C.  KS.  IV.  90.     U  Dec.  1814.     1st  Div.— Lords  Balgiay  and  Alloway 

Andrew  Stirling,  Pursuer. — J.  A.  Murray. 

MoLYNEUX  Dalrymple,  Defender. — Cransioun  et  FaH>es, 

Act  of  Parliament, — Where  there  are  several  estates  included  ander  an  entaO,  although 
there  is  already  a  mansion-house  upon  one  of  them,  the  heir  in  possession  may  kj 
three-fourths  of  the  expence  of  huilding  a  house  upon  another  of  them  upon  succeeding 
heirs,  under  the  Act  10th  Geo.  III.  c.  51,  provided  the  amount  does  not  exceed  two 
years'  rent  of  the  lands. 

In  estimating  the  amount  of  two  years'  rent  of  the  lands,  the  rent,  not  only  of  the 
particular  estate  upon  which  the  house  is  huilt^  hut  of  the  whole  estate  included  under 
the  entail,  is  to  be  taken  into  account. 

Tradesmen's  receipts  are  sufficient  evidence  of  the  amount  of  the  sum  expended 
under  the  said  Act. 
Compensation. — An  heir  of  entail  may  compensate  debts  due  by  him  to  the  executors 
or  creditors  of  his  predecessor  by  debts  due  by  the  executors  to  him,  the  heir  in  posses- 
sion, in  consequence  of  his  predecessor  having  allowed  sums  secured  upon  the  entail&l 
estate  to  accumulate  against  him. 

In  1783,  Hugh  Dairy mple  executed  an  entail  of  "all  and  sundry  my  lands  and 
estate  after-mentioned,  viz.  All  and  whole  the  lands  and  barony  of  Fordell,  formerly 
the  tenandry  of  Fordell,  comprehending  therein  all  and  sundry  the  lands  of  Goats,  called 
Easter  Coats,  otherwise  called  Fordell,  with  the  manor-place,  &c. :  As  also,  all  and 
sundry  that  piece  of  ground  near  Longlaw,  &c. :  As  also,  all  and  whole  those  parts  of  the 
estate  of  Cousland,  following,  sold  and  disponed  to  me,  &c. :  As  also,  all  and  whole  the 
lands  of  Clelandtown,  &c,  :  As  also,  all  and  whole  these  lands,  rooms,  and  parts  of  the 
lands  of  Carphin,  after  specified,"  &c.  The  lands  thus  entailed  he  dispon-  [91]  -ed  to 
himself  and  the  heirs  of  his  body ;  whom  failing,  to  Lieutenant-Colonel  Willism 
Dalrymple,  and  the  heirs-male  of  his  body,  &c. 

Hugh  Dalrymple  secured  his  widow.  Lady  Helen  Dalrymple,  in  a  jointure  of  L.300  per 
annum  upon  the  estate,  and  declared  that  it  should  be  a  burden  upon  the  heir  of  tailzie 
succeeding  to  the  lands.  He  died  without  issue,  and  was  succeeded  by  Lieutenant- 
Colonel  William  Dalrymple,  who  again  was  succeeded  by  his  son,  the  late  Marton 
Dalrymple. 

Marton  Dalrymple  was  engaged  in  very  extensive  speculations  in  the  manufacture  of 
iron,  at  iron-works  situated  in  the  county  of  Lanark.  He  built  a  mansion-house  upon 
the  estate  of  Cleland,  in  that  country,  and,  that  he  might  lay  part  of  the  expence  of 
building  that  house  upon  his  heir  of  entail,  under  the  Act  10th  Geo.  IIL  c  51,  he  gave 
the  necessary  notice  to  the  next  heir  of  entail,  and  lodged  the  receipts  of  the  different 
tradesmen,  for  the  sums  paid  to  them,  for  the  work  performed  by  them,  in  building  the 
house,  in  the  hands  of  the  Sheriff-clerk  of  Lanark. 

Marton  Dalrymple  died  in  bankrupt  circumstances,  and  Andrew  Stirling  was  con- 
firmed as  executor-creditor  to  him,  for  his  own  behoof,  and  as  trustee  for  his  other  credi- 
tors. In  this  way  he  took  up  Marton  Dalrymple's  claim  against  his  heir  of  entail,  to 
three-fourths  of  the  sum  expended  by  him  in  building  the  house  of  Cleland,  amounting 
to  L.2858,  10s.  for  which  he  brought  an  action  against  the  heir. 

At  the  time  Marton  Dalrymple  built  the  house  of  Cleland,  there  was  a  mansion-house 
upon  the  estate  of  Fordell,  liferented  by  Lady  Helen,  whose  jointure  Marton  Dalrymple 
had  allowed  to  run  in  arrear  to  the  extent  of  L.2000. 

In  defence  against  the  action  brought  by  Mr.  Stirling,  it  was  pleaded  for  Molyneux 
Dalrymple,  son  and  heir  of  entail  to  Marton,  that  the  pursuer's  claim,  as  in  right  of 
Marton,  was  not  authorized  by  the  10th  Geo.  III.  as  that  statute  only  applied  to  the 
case  where  there  was  no  house  upon  the  entailed  estate,  and  did  not  mean  to  empowa 
heirs  of  entail  to  build  a  variety  of  houses  upon  the  estate,  at  the  expence  of  their  suc- 
cessors. That  here  there  was  a  house  suitable  to  the  extent  of  the  estate  already  upon 
it,  and  designed  as  the  manor-place  in  the  entail ;  the  pursuer's  author  had  therefore  no 
right  to  encumber  his  successor  with  any  part  of  the  expence  of  building  another. 

Besides,  even  had  the  Act  of  Parliament  authorized  the  building  of  a  second  boua^ 
its  provisions  with  regard  to  ascertaining  the  amount  of  the  sum  expended,  had  not  been 
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fiuffioienily  complied  with,  as  the  vouchers  lodged  in  the  hands  of  the  Sheriff-clerk  of 
the  county  merely  shewed  the  gross  sums  paid  to  the  different  workmen  employed,  and 
did  not  enter  into  the  particulars  for  which  those  payments  were  made. 

It  was  further  stated,  that,  even  in  the  event  of  the  defender  being  found  liable  in 
the  sum  pursued  for,  he  was  entitled  to  [92]  plead  compensation  to  the  extent  of  L.2000, 
the  amount  of  the  arrears  of  Lady  Helen  Dalrymple's  jointure,  which  Marten  Dalrymple 
hod  aUowed  to  accumulate  against  him,  and  of  which  his  executors  were  bound  to  relieve 
him. 

The  Lord  Ordinary  (24th  June  1813)  pronounced  this  interlocutor:  "Finds,  Imo, 
That  in  1783  the  late  Hugh  Dalrymple  executed  an  entail  of  the  estates  of  Fordell, 
Cleland,  and  other?,  and  having  settled  a  jointure  of  L.300  per  annum  on  his  wife,  the 
late  Lady  Helen  Wemyss,  he  declared  the  same  a  burden  upon  the  entailed  lands ;  '2c2b, 
Finds,  that  the  foresaid  entailer  was  succeeded  in  1784  by  Colonel  William  Dalrymple, 
who  again  was  succeeded  in  1794  by  his  son  the  late  Marton  Dalrymple,  the  father  of 
the  present  defender ;  SHo,  Finds  it  admitted,  that  the  late  Marton  Dalrymple,  while  he 
possessed  the  said  entailed  estate,  allowed  the  jointure  of  the  foresaid  Lady  Helen 
Wemjss  to  run  into  arrear  to  the  extent  of  L.2000  sterling,  and  that  the  same  was  due 
at  the  period  of  his  decease  in  1809 ;  4^o,  Finds  it  admitted,  that  the  foresaid  Marton 
Dalrymple,  while  in  possession  of  the  said  entailed  estate,  did  build  a  mansion-house  on 
the  lands  and  estate  of  Cleland,  lying  in  the  county  of  Lanark,  and  did  expend  thereon 
the  sum  of  L.3811,  Gs.  8d.  sterling;  5to,  Finds,  that  the  said  Marton  Dalrymple  did 
take  the  benefit  of  the  10th  Geo.  III.  c.  51 ;  and  further  finds,  that  the  notices  given  in 
the  county  of  Lanark,  and  the  accounts  and  vouchers  produced,  and  recorded  in  the 
Sheriff-court  books  thereof,  are  a  sufficient  compliance  with  the  terms  of  the  foresaid  Act, 
and  entitle  him  to  the  benefit  of  the  same,  and  to  claim  from  the  succeeding  heirs  of 
entail  to  tho  extent  of  L.2858,  10s.  as  being  three-fourths  of  the  foresaid  sum  of  L.3811, 
68.  8d.  sterling ;  6^o,  Finds,  that  the  pursuer,  Andrew  Stirling,  Esq.,  merchant  in  Glas- 
gow, for  himself,  and  as  trustee  for  the  other  creditors  of  the  late  Marton  Dalrymple, 
has  attached  and  confirmed  as  executor-creditor,  the  foresaid  sum  of  L.2858,  10s. ;  Trno, 
Finds,  that  the  said  Marton  Dalrymple,  from  the  general  terms  of  the  Act  of  10th  Geo. 
IIL  was  authorized  to  build  a  mansion-house  upon  the  estate  of  Gleland,  the  same  being 
of  considerable  value,  and  lying  at  a  distance  from  the  estate  of  Fordell ;  Svo,  Finds, 
that  in  estimating  the  amount  of  the  sum  claimable  from  the  heirs  of  entail,  and  in 
estimating  the  rental,  the  rents  of  the  whole  lands  and  estates  contained  in  the  deed  of 
entail,  are  to  be  taken  in  compuio,  wherever  the  same  may  lie,  making  always  therefrom 
the  usual  deductions,  in  terms  of  law ;  dmo,  Finds,  that  the  present  defender,  Molyneux 
Dalrymple,  is  not  entitled  to  set  off,  by  way  of  compensation  against  the  pursuer,  the 
arrears  of  jointure  which  were  allowed  to  accumulate  by  the  late  Marton  Dalrymple, 
there  being,  as  to  these  debts,  no  proper  legal  coTicursiiS  dehiti  et  credUiy  and  which 
defence,  from  the  state  of  matters  as  presently  existing,  is  not  pleadable  against  the 
onerous  creditors  of  the  late  Mar-  [93]  -ton  Dalrymple,  who  have  legally  attached  the  said 
fand ;  therefore,  upon  the  whole,  and  in  respect  that  it  is  not  alleged  that  the  sum 
claimed  does  exceed  the  sum  authorized  to  be  created  as  a  burden  by  the  Act  of 
Parliament^  decerns  against  the  defender,  in  terms  of  the  libel." 

The  Lord  Ordinary,  upon  advising  a  representation  for  the  pursuer,  with  regard  to 
the  finding  in  the  interlocutor,  that  it  was  admitted  that  the  arrears  of  Lady  Helen's 
jointure  amounted  to  L.2000,  in  so  far  altered  it;  and  upon  advising  a  representation 
for  the  defender,  with  answers,  adhered  to  it  in  every  other  respect. 

Tho  Court,  upon  advising  the  case  on  petition  and  answers,  pronounced  this  inter- 
locutor :  '*  Refuse  the  prayer  of  the  said  petition,  and  adhere  to  the  Lord  Ordinary's 
interlocutor  reclaimed  against ;  and  remit  to  Lord  Alio  way,  as  Lord  Ordinary  in  place  of 
Lord  Balgray,  to  hear  parties  on  the  remaining  points  in  the  cause,  and  to  do  therein  as 
he  shall  see  just." 

The  defender  reclaimed,  and  maintained,  That  if  it  was  to  be  held  that  an  heir  of 
entail  was  allowed  to  build  at  the  expence  of  his  successors,  although  there  was  previously 
a  suitable  mansion  upon  the  estate,  it  would  be  throwing  an  intolerable  burden  upon 
succeeding  heirs,  as  the  heir  for  the  time  might  thus  build  as  many  houses  as  his  whim 
might  suggest  on  different  parts  of  the  estate,  at  an  expence  out  of  all  proportion  to  its 
value. 

At  any  rate»  if  it  is  to  be  held,  that  where  the  entail  includes  separate  estates,  the 
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heir  for  the  time  may  erect  a  house  upon  each  of  them,  the  proportion  of  the  ezpence  to 
he  laid  upon  his  successor,  ought  to  be  regulated  by  the  rental  upon  the  particular  eatate 
on  which  he  builds,  and  not  according  to  the  rental  of  the  whole  estate  included  under 
the  entail. 

With  regard  to  the  plea  of  compensation,  it  was  said,— compensation  is  pleadabk^ 
wherever  there  is  a  caneursue  debiti  et  crediti.  That  there  was  such  here  is  evident  ts 
Marton  Dalrymple  was  in  the  first  instance  personally  liable  in  Lady  Helen's  jointuie; 
the  arrears  which  he  allowed  to  accumulate,  were  a  debt  due  by  him  to  the  next  heir  of 
entaily  who  was  bound  to  pay  them,  as  the  jointure  was  secured  upon  the  entailed  estate. 
Here,  then,  is  a  debt  due  to  the  defender  by  Marton  Dalrymple,  or  his  ezecutois,  and 
the  claim  founded  on  by  the  pursuer  is  a  debt  due  by  the  defender  to  Marton  Daliymple, 
or  his  executors,  and  he  is  entitled  to  compensate  the  one  with  the  other. 

It  is  no  answer  to  this  to  say,  that  the  arrears  due  to  Lady  Helen  are  not  a  debt  due 
by  the  defender,  but  only  by  the  entailed  estate,  and  that  he  is  merely  bound  to  ke^ 
down  the  interest  This  was  not  a  debt  by  which  a  permanent  burden  was  meant  to  be 
created  upon  the  estate,  but  one  which  has  arisen  from  Marton  Dalrymple  not  faaiing 
made  the  annual  payments  to  which  he  was  [94]  personally  obliged,  and  in  coDsequeuoe 
of  his  failure,  and  the  security  which  Lady  Helen  has  over  the  entailed  estate,  it  most 
now  be  paid  by  his  heir. 

As  little  can  it  avail  the  pursuer  to  say,  that  the  defender  is  not  the  proper  debtor 
in  the  sum  which  he  claims  ^m  him,  because  it  is  not  to  be  paid  at  once,  but  by  instal- 
ments, and  the  defender  may  be  dead  before  the  next  instalment. is  due.  The  Act  of 
Parliament,  10th  Geo.  III.  lays  the  burden  upon  the  next  heir  in  possession  of  the 
entailed  estate,  and  the  moment  that  the  statutory  proportion  of  the  sum  expended  ib 
rendered  liquid  by  decree,  the  debt  is  constituted  against  him,  and  it  does  not  alter  the 
case,  that  he  is  allowed  to  pay  it  by  instalments,  in  place  of  ite  being  instantly  demand- 
able. 

It  was  answered^ — ^The  defender's  argument  proceeds  upon  the  supposition  of  the 
powers  granted  by  the  10th  of  the  King,  being  abused  by  an  unreasonable  number  of 
houses  being  built  by  heirs  of  entail^  through  the  temptation  of  their  throwing  pait  of 
the  expence  upon  their  successors.  Of  this  there  is  no  great  danger,  as  the  Act  of  Parlia- 
ment Hmits  the  proportion  of  the  expence  to  be  bom  by  succeeding  heirs,  to  two  yean' 
rent  of  the  lands.  Besides,  it  is  soon  enough  to  determine  the  case  of  an  abuse  of  the 
power  granted  by  this  Act  when  it  shall  occur.  Here  the  exercise  of  it  has  been  pe^ 
f  ectly  reasonable.  The  mansion-house  of  Fordell  was  a  very  indifferent  one,  quite  unsuit- 
able to  the  estate,  and  the  situation  chosen  at  Cleland  was  much  more  favourable. 

If  the  expence  were  to  be  proportioned  according  to  the  rent  of  the  particular  estate 
upon  which  the  house  is  built,  and  not  according  to  the  rental  of  the  whole  entailed 
estate,  it  is  obvious,  that  an  heir  under  an  entail  in  which  sundry  estates,  acquired  at 
different  times,  were  included,  could  only  build  upon  each  of  them  houses  suited  to  the 
value  of  each ;  no  one  of  which  would  afford  a  suitable  residence  to  the  proprietor  of  the 
whole,  and  the  provisions  of  the  Act  would  be  rendered  useless. 

To  the  plea  of  compensation,  it  was  answered.  That  there  was  not  a  eoncwrmu  dMH 
et  crediti.  The  defender,  it  was  said,  was  not  properly  debtor  to  Lady  Helen  Dalrymple 
for  the  arrears  of  her  annuity ;  they  were  a  debt  against  the  estate.  Ail  the  defender 
was  bound  to  do,  was  to  keep  down  the  interest  upon  it.  If  he  paid  it,  he  was  still  en- 
titled to  keep  it  up  against  the  estate  ;  and  if  he  came  into  the  place  of  the  debtor,  it 
was  only  by  taking  an  assignation  to  the  debt,  which  was  not  a  ground  upon  which  cxm- 
pensation  can  be  pleaded  against  a  creditor ;  Stair,  b.  L  tit»  18,  s.  6 ;  ErikinB,  b.  iiL  tit 
4,  s.  8. 

Upon  advising  this  petition  and  answers,  the  Court  pronounced  this  interlocator 
(dated  7th,  signed  10th  June  1814):  '*  Adhere  to  their  former  interlocutor  ledaimed 
against,  so  far  as  it  finds,  in  substance,  that  the  pursuer's  claim,  as  executorcreditor  con- 
firmed of  the  late  Marton  Dalrymple,  ia  a  good  and  valid  [96]  claim  against  the  defender, 
to  the  amount  of  two  years'  rent  of  the  whole  lands  contained  in  the  deed  of  entail, 
making  always  therefrom  the  usual  deductions,  and  so  far  they  refuse  the  prayer  of  nid 
petition ;  but  alter  the  said  interlocutor,  so  far  as  relates  to  the  defender's  pleas  of  com- 
pensation  and  retention :  Find,  that  the  defender  is  entitled  to  plead  compensation  or 
retention  against  the  pursuer's  said  claim,  upon  and  to  the  extent  of  the  arrears  of  Lady 
Helen  Dalrymple's  jointure  which  were  allowed  to  accumulate  by  the  said  Marton  Dal- 
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lymple ;  and  remit  to  Lord  Alloway  to  ascertain  the  precise  extent  of  the  pnisuer^s  aaid 
claim,  and  of  the  said  arrears  of  jointure,  and  to  do  therein,  and  on  any  other  remaining 
points  in  the  process,  as  he  shall  find  just." 

The  pursuer  now  reclaimed  against  that  part  of  the  interlocutor  which  sustained  the 
plea  of  compensation  or  retention.  Upon  advising  this  petition,  with  answers,  the  Court 
(14th  Decemher  1814)  adhered  to  their  former  interlocutor. 

[Cf.  Marison  v.  Earl  of  Kintorey  9  D.  1397.] 


No.  24.         F.C.  N.8.  IV.  95.     14  Dec.  1814.     2nd  Div.— Lord  PitmiUy. 

John  Christie,  Pursuer. — BUichwM. 

John  Macpherson,  Defender. — Mathieson. 

Hypothec — Landlord  and  Tenant. — A  principal  tenant,  who  has  paid  the  year's  rent  to 
his  landlord,  is  entitled  to  enforce  his  claim  of  hypothec,  super  inveeia  et  illcUa  of  the 
suhtenant^  within  three  months  after  expiry  of  the  year's  possession,  in  preference  to 
the  landlord's  claim  against  the  subtenant  (to  whom,  on  the  expiry  of  the  first  year, 
he  had  granted  a  tack,  as  principal  tenant),  for  the  next  term's  rent. 

Mr.  Christie  was  principal  tenant,  for  several  years,  of  a  shop  and  house,  situated  in 
St  Andrew's  Street,  the  property  of  Mr.  Macpherson,  and  in  particular  from  Whiteun- 
day  1811  to  Whitsunday  1812. 

Soon  after  Whitsunday  1811,  Christie  took  another  shop  in  the  neighbourhood ;  and 
having  no  further  occasion  for  the  one  he  had  possessed,  he  subset  it  for  the  remainder 
of  the  year,  from  [96]  September  1811  to  Whitsunday  1812,  with  bis  landlord's  advice 
and  consent,  to  William  Halket,  boot  and  shoe  maker  in  Edinburgh,  and  Halket 
entered  into  possession  in  the  month  of  September,  furnished  the  house,  opened  the  shop, 
and  carried  on  his  trade  therein  for  the  remainder  of  the  year. 

At  the  usual  time  of  letting  houses  and  shops  in  Edinburgh,  which  is  between 
Candlemas  and  Whitsunday,  Mr.  Macpherson  let  the  premises  to  Halket  for  the  follow- 
ing year,  from  Whitsunday  1812  to  Whitsunday  1813. 

A  few  weeks  after  Whitsunday  1812  Mr.  Christie  presented  a  petition  to  the  Sheriff 
of  Edinburgh,  praying  for  warrant  to  sequestrate  the  effects,  and  thereafter  for  authority 
to  sell  so  much  thereof  as  would  satisfy  the  rent  due,  and  expences.  A  warrant  for 
sequestration  having  been  granted,  the  effects  were  duly  inventoried,  and  qttoad  ultra 
the  Sheriff  appointed  the  petition  to  be  served  on  Halket  as  well  as  on  Macpherson,  and 
ordained  them  to  lodge  answers  within  a  short  space. 

Answers  were  put  in  for  Macpherson,  who  contended,  generally.  That  Halket's  pro- 
perty was  subject  to  his  hypothec,  for  the  year  from  Whitsunday  1812  to  Whitsunday 
1813 ;  and  that,  as  he  had  not  assigned  to  the  pursuer  his  hypothec  for  the  preceding 
year,  when  he  paid  the  rent  due  at  Whitsunday  1812,  the  pursuer  was  not  entitled  to 
attach  Halket's  effects  for  the  rent  due  by  him  for  that  year. 

The  answers  were  followed  by  replies.  In  the  meantime,  to  prevent  dilapidation, 
the  effects  were  sold,  and  the  proceeds  lodged  with  the  clerk  of  Court,  for  the  benefit 
of  all  concerned.  The  Sheriff  pronounced  the  following  interlocutor  (16th  December 
1812):  "Finds,  that  the  pursuer,  as  principal  tacksman,  was  entitled  to  apply  for  a 
sequestration  of  the  subtenant's  effects,  within  three  months  after  the  term  of  Whitsun- 
day, and  that  he  is  preferable  on  the  proceeds  thereof  to  the  subtenant's  common 
creditors ;  but  finds,  that  said  furniture  having,  previous  to  the  sequestration,  become 
hypothecated  to  Macpherson  for  the  current  year's  rent,  the  pursuer's  claim  falls  to  be 
postponed  to  Macpherson's  right,  in  security  of  said  current  rent ;  but  before  further 
answer,  appoints  Macpherson  to  give  in  a  minute,  confessing  or  denying  the  facts  stated 
in  the  triplies,  as  to  his  having  received  payment  of  said  current  rent" 

Thereafter  this  interlocutor  was  pronounced  (20th  August  1813) :  "  Grants  warrant 
to  the  clerks  of  Court  to  pay  to  John  Macpherson  the  free  proceeds  in  their  hands ;  finds 
no  expences  due  to  either  party,  and  decerns." 

The  pursuer  brought  the  cause  into  the  Court  of  Session,  by  advocation,  and  Lord 
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Fitmilly,  Ordinary  (8th  December  1813),  repelled  the  reasons  of  advocation,  and  remit- 
ted the  cause  to  the  Sheriff  dmpliciter.  And  to  this  interlocutor  his  Lordship  sdhezed 
(18th  February  and  11th  March  1814). 

[97]  The  pursuer  then  reclaimed,  and  pleaded : 

The  effects  of  a  tenant  in  an  urban  tenement  are  hypothecated  to  the  landlord  for 
the  rent  of  the  current  year's  possession.  And  he  is  entitled  to  render  his  hypo&ee 
effectual  at  any  time  within  three  months  after  the  expiry  of  the  year,  for  the  tent  of 
which  the  effects  are  hypothecated;  January  1726,  Hepburn  against  Richardson;  19th 
June  1766,  Horrison  against  Shaw;  26th  July  1775,  Cathcart  against  Mitchell  These 
were  cases  of  prcedia  rustica,  but  the  landlord's  right  over  the  stock  and  cattle  is  just 
the  same  as  that  over  the  invecta  et  Ulata  in  urban  tenements;  9th  July  1745,  Jackson 
against  Lind ;  and  the  same  rules  must  be  applied  to  both. 

But  a  principal  tenant,  subsetting  with  the  landlord's  consent,  is  precisely  in  the 
situation  of  the  landlord.  The  pursuer,  therefore,  had  the  right  of  hypothec  for  three 
months  after  the  expiry  of  the  subtack,  and  the  right  acquired  by  the  landlord,  when  he 
granted  the  subsequent  tack,  was  burdened  with  the  right  previously  established  in 
favour  of  the  pursuer.  He  paid  his  own  rent^  which  implied  an  assignation  to  the 
hypothec,  if  that  had  been  necessary. 

It  is  vain  to  say  that  any  change  in  the  interests  of  the  parties  takes  place  in  con- 
sequence of  the  possession  being  changed,  for  it  appears,  on  an  inquiry  into  the  practice, 
that  the  landloid's  right,  originally  introduced  by  practice,  is  general  and  absolute  for 
the  whole  three  months,  whether  the  tenant  continues  to  possess,  or  removes  at  the  term 
to  a  different  possession.  Suppose,  therefore,  Halket  had  removed  to  a  new  shop  at 
Whitsunday  1812,  there  can  be  no  doubt  that  his  landlord  would  have  been  entitled  to 
follow  him.  Aiud,  on  the  same  principle,  when  it  is  a  new  landlord  in  the  same  shop^ 
the  claim  of  the  pursuer,  who  to  this  effect  was  landlord,  must  be  effectual 

The  pursuer  also  produced  a  certificate  by  the  clerk  of  the  Bailie  Court  of  Edinburgh, 
stating,  that  the  practice  of  the  city  was  such  as  he  contended  for. 

Answered : 

The  landlord,  in  urban  tenements,  has  a  hypothec  over  the  invecta  et  illatOf  but  it  is 
not  so  absolute  as  that  of  the  landlord  of  a  rural  tenement  over  the  fruits  of  the  groond. 
The  last  is  a  special  right,  arising  ex  natura  rei.  The  other  is  only  special  when  it  is 
made  so  by  sequestration.  It  is  just  the  same  as  that  over  the  cattle  on  a  farm ;  Enk. 
ii.  6,  62 ;  only  for  the  current  year's  rent.  It  has  been  extended  by  practice,  as  an  in- 
dulgence to  the  tenant,  for  three  months  after  the  term  of  payment,  but  this  forbea^ 
ance  can  be  carried  no  farther  than  the  practice  has  gone.  It  was  meant  only  to  protect 
the  landlord  in  questions  with  third  parties,  but  it  has  nothing  to  do  with  questioDB 
between  one  landlord  and  another.  During  the  subsistence  of  the  [98]  lease,  the  exten- 
sion is  a  benefit  to  the  tenant,  and  no  loss  to  the  landlord,  but  it  does  not  follow  that  it 
should  be  continued  where  it  would  be  a  loss;  and  as  it  is  good,  excepting  for  this  practice 
only,  during  the  current  term,  there  is  no  principle  which  will  warrant  its  application  to 
the  benefit  of  one  landlord  at  the  expence  of  another;  Ersk,  ii.  6,  61. 

At  advising,  the  following  opinions  were  delivered  : 

Lord  Meadoichank. — I  think  there  is  nothing  in  this  case,  for  I  believe  the  certificate 
to  be  accurate.  And,  indeed,  it  would  be  absurd  to  doubt  it,  for  the  practice  is  quite 
consistent  with  legal  principle.  It  appears  to  me,  that  if  it  is  the  law  of  Scotland,  that 
a  landlord  is  entitled  to  use  his  right  of  hypothec  after  the  removal  of  his  tenant,  and 
to  follow  his  possession  into  the  property  of  another  landlord,  and  there  sequestrate  the 
invecta  et  Ulata  that  had  formerly  been  in  the  sequestrating  party's  house, — it  must 
follow,  of  strict  necessity,  that  this  interlocutor  is  erroneous.  It  will  follow  a  fortioiri, 
ioT  this  pursuer  is  entitled  not  only  to  sequestrate  in  his  own  right,  but  even  in  right  of 
the  defender,  to  whom  he  himself  paid  that  term's  rent  as  principal  tenant. 

But  I  rest  my  opinion  entirely  upon  the  general  point.  I  understand  that  the  prior 
landlord,  whenever  he  finds  it  necessary  to  do  so,  is  entitled  debito  tempore  to  follow  the 
property  into  the  possession  of  another.  He  may  do  so  at  any  time  within  the  three 
months :  And  it  would  be  most  inexpedient  indeed  if  the  law  were  otherwise,  as  it  would 
render  it  dangerous,  in  all  cases,  for  the  landlord  to  grant  even  the  shortest  indnlgence, 
however  good  the  credit  of  his  tenant  might  be. 

Lord  Glenlee. — I  agree  entirely  in  the  opinion  expressed  by  Lord  Meadowbauk    In 
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all  cases,  the  landlord  is  entitled  to  follow  the  property  at  any  time  within  three  months, 
and  mtUto  magis  may  the  petitioner  do  so,  who  has  a  right  to  use  not  only  his  own 
hypothec,  hut  his  landlord's.  There  are  many  analogous  cases  which  render  this  quite 
dear.  If  a  landlord  sells  his  house,'  and  the  tenant  continues  in  it,  his  right  of 
hypothec  enduies,  of  course,  for  three  months  thereafter.  In  the  same  way,  on  the 
death  of  a  liferentrix,  it  is  impossible  to  maintain  that  her  right  of  hypothec  expires  on 
the  very  term-day.  I  take  this  case  to  be  one  much  of  the  same  nature,  and  I  think 
the  interlocutor  ought  to  he  altered. 

Lord  Bamuxtyne, — I  have  formed  the  same  opinion  on  this  case.  The  right  of 
hypothec  is  the  primary  lien  on  the  goods.  It  endares  for  three  months  after  the  term- 
day,  and  I  am  satisfied  that  it  is  agreeable  to  the  principles  both  of  law  and  expediency, 
to  permit  the  landlord  to  follow  them  even  into  the  possession  of  another  landlord. 

[99]  Lord  BoberUon, — This  is  a  question  of  great  importance  to  the  law  of  landlord 
and  tenant,  and,  in  so  far  as  I  know,  it  has  never  been  decided  in  terminis  in  this  Court 

The  law  of  hypothec,  in  questions  between  the  landlord  and  common  creditors,  is 
quite  clear.  But  here  there  is  a  competition  between  two  landlords ; — the  one  claiming 
after  the  possession  of  his  tenant  has  ceased ; — the  other  for  the  current  rent  of  the 
estate. 

The  hypothec,  I  apprehend,  is  a  security  which  the  law  gives  to  the  landlord  for  the 
rent  due  by  the  tenant  in  possession,  and  in  so  far  it  is  preferable  within  three  months 
to  the  diligence  of  all  other  parties.  But  if,  with  the  knowledge  of  his  landlord,  the 
tenant  leaves  the  property,  may  it  not  be  fairly  said,  that  the  landlord  has  abandoned 
that  right  which  the  law  gave  him  1  The  landlord's  right  is  clearly  not  lost  by  the 
iwveeia  et  Ulata  being  privately  carried  away  from  the  property  without  his  own  know- 
ledge, for,  in  such  case,  it  is  impossible  to  hold  that  there  is  any  abandonment  of  the 
right  on  his  part  j  but  where  it  is  done  with  his  knowledge  and  consent,  or  under  such 
circumstances  as  to  imply  his  consent,  then  there  is  an  abandonment  of  his  privilege ; 
and,  on  these  grounds,  I  doubt  how  far  we  are  entitled  to  alter  this  interlocutor. 

At  the  same  time,  I  feel  strongly  the  effect  that  ought  to  be  given  to  the  general 
practice  in  a  case  of  this  nature,  and  also  the  great  hardship  and  inconvenience  of  a 
strict  adherence  to  the  principle  which  I  have  laid  down,  as  it  would  doubtless  lay  the 
landlord  under  the  necessity  of  acting  strictly  and  rigidly,  even  against  people  in  un- 
doubted credit.  But  I  am  not  sure  if  our  predecessors  always  considered  the  law  in  the 
point  of  view  in  which  it  has  been  taken  by  your  Lordships,  and  in  particular,  you  will 
recollect  the  case  of  the  Countess  of  Callendar,  reported  by  Fountainhall,  12th  June 
1703,  where  it  was  decided  that  all  inveeta  were  hypothecated  for  rents  in  urban  tene- 
ments, and  that  no  tenant  could  remove  his  furniture  without  finding  caution  for  pay- 
ment of  the  year's  rent.  Kow,  if  it  had  been  understood  at  that  time,  that  the  land- 
lord's hypothec  could  be  exercised  effectually,  notwithstanding  the  removing,  there 
would  have  been  no  necessity  for  finding  caution. 

Lord  Jmtiee-Clerk, — This  is  a  very  important  question,  and  it  is  of  great  conse- 
quence, both  to  landlords  and  tenants,  to  have  it  properly  settled. 

I  feel  that  the  greatest  deference  is  due  to  the  practice  in  such  a  case.  No  doubt, 
the  certificate  applies  to  the  actual  removing,  but  then  the  question  is,  whether,  in  this 
case,  Halket  is  not  to  be  considered  as  having  removed  from  the  posses.«ion  of  one  land- 
lord to  that  of  another.  He  was  not  Macpherson's  tenant  before.  He  happened  to 
have  been  Christie's  tenant  in  the  same  house ;  but,  in  the  eye  of  law,  I  apprehend  he 
must  be  considered  as  a  stranger  to  Macpherson. 

[100]  I  incline  to  think  that  we  ought  to  alter  the  interlocutor.  Indeed,  I  think  it 
absolutely  necessary,  if  we  are  to  give  due  effect  to  the  principle  which  has  been  often 
recognised,  that  the  right  of  hypothec  continues  for  three  months  after  the  term-day, 
and,  if  we  would  prevent  the  hardship  that  would  arise  from  the  landlord  being  obliged, 
for  his  own  security,  to  distrain  the  very  day  the  rent  falls  due. 

The  Court  (14th  December  1814)  "alter  the  interlocutor  complained  of;  remit  to 
the  Sheriff,  with  instructions  to  find  the  petitioner  entitled  to  be  preferred  to  the  sums 
in  medio  for  payment  of  the  rent  due  to  himj  find  the  respondent  liable  in  ex- 
pences,"  &c. 
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No.  25.    F.C.  N.S.  IV.  100.    15  Dec.  1814.    2nd  Div.— Loid  Meadowbank. 

John  Black,  TxirsxxQr.—Greenshidds. 

John  and  William  Cuthbertson,  Defenders. — WFarlan. 

Bankrupt — Statute  1696,  Gh,  5. — ^A  creditor,  who  has  got  a  security  for  a  prior  debt, 
reducible  under  the  Act  1696 ;  who  has  discharged  his  original  voucher  for  it^  on 
which  there  was  another  obligant;  and  afterwards,  upon  a  sequestration  of  the 
grantor  of  the  new  security,  within  sixty  days  of  its  date,  has  voluntarily  renooneed 
that  security,  is  not  entitled  to  be  replaced,  in  statu  quo^  with  regard  to  the  obiigBot 
in  the  first  transaction,  who  was  not  a  party  to  the  new  one. 

John  Cuthbertson,  brewer  in  Glasgow,  and  William  Cuthbertson,  ironmonger  then^ 
accepted  a  bill  for  L.1200  to  John  Black,  residing  in  Douglas. 

John  Cuthbertson,  on  3d  October  1809,  granted  an  heritable  bond  to  Black,  in 
security  of  the  sum  contained  in  the  bill,  and  the  bill  was  delivered  up  to  him. 

On  18th  November  1809,  John  Cuthbertson  was  sequestrated,  within  forty-six  days 
of  the  date  of  the  bond  of  relief. 

Black  being  required,  by  the  trustee  for  John  Cuthbertson's  creditors,  to  renonnoe 
the  heritable  security,  as  clearly  reducible  by  the  Act,  complied  with  the  requisition. 

Black  brought  an  action  against  John  and  William  Cuthbertson,  for  redeliveiy  of 
the  bill,  or,  on  failing  to  do  so,  for  payment  of  the  contents,  deducting  partial  payments. 
No  appearance  was  made  for  John  Cuthbertson,  but  William  put  in  defences,  statiof^ 
[101]  **  that  he  knew  nothing  of  the  transaction  by  which  his  father  (John  Cuthbertson) 
granted  to  the  pursuer  an  heritable  security  in  place  of  the  bill  accepted  by  the 
defender's  father  and  himself,  and  which  the  pursuer  then  delivered  up,  till  it  was 
finished,  when  the  acceptance  was  given  up  to  the  defender,  unasked  by  him." 

Lord  Meadowbank,  Ordinary,  upon  advising  the  process,  with  a  condescendence, 
and  subsequent  pleadings  (17th  November  1813),  assoilzied  the  defender,  and  found 
expences  due ;  and  afterwards,  on  advising  a  representation,  pronounced  this  interlocntor 
(15th  November  1814) :  "Having  considered  this  representation,  where  it  seems  to  be 
argued,  that  a  reduction  on  the  Act  1696  implies  an  obligation  to  replace  the  parties  m 
statu  quo,  as  in  a  restitutio  in  integrum,  and  that  the  pursuer  is  entitled  to  reduce  his 
delivery  of  the  bill  even  quoad  William  Cuthbertson's  interest  in  that  delivery ;  refosei 
the  representation,  and  adheres." 

The  pursuer  reclaimed  to  the  Court,  and,  in  addition  to  a  statement  of  cirenm- 
stances,  unnecessary  to  be  here  detailed,  by  which  he  endeavoured  to  shew  that  there  had 
been  collusion  between  the  father  and  son,  pleaded : — ^A  written  document,  aecuiately 
speaking,  does  not  make  a  debt.  It  is  merely  evidence  of  the  debt^  and  the  debt  would 
subsist  although  the  document  were  to  perish.  If  the  bill  had  been  lost,  the  petitioner 
would  be  entitled  to  recover  the  contents,  on  proving  the  casus  amissionis.  Or,  if 
John  Cuthbertson  had,  in  order  to  pay  the  bill,  indorsed  to  him  a  forged  bank  note^ 
being  ignorant  of  the  forgery,  neither  of  the  acceptors  would  have  been  freed  of  the 
obligation,  because,  the  bill  being  given  up,  on  the  supposition  of  the  contents  being 
paid,  while,  in  fact,  they  were  not  paid,  the  obligation  would  still  have  remained. 
John  Cuthbertson  gave  the  petitioner  an  heritable  bond,  but  it  turned  out  to  be  no 
security  whatever,  and  therefore  the  petitioner  having  received  no  consideration  for  the 
bill,  the  obligants  in  it  still  remain  bound  to  him.  The  petitioner  is  entitled  to  the 
eondictio  sine  causa  of  the  civil  law,  having  given  up  the  bill  for  a  consideration  which, 
in  reality,  he  did  not  obtain ;  L,  vU,  De  Cond,  sine  causa,  5th  February  1675,  Binny 
against  Scott,  mentioned  by  Dirleton;  2d  August  1781,  Creditors  of  Cult;  16fh 
November  1788,  Rigg  and  Others  iigainst  Paterson  and  BelL 

The  Court  unanimously  adhered  to  the  Lord  Ordinary's  interlocutor,  by  refusing 
the  petition  without  answers. 
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No.  26.         F.C.  N.S.  IV.  102.     15  Dec  1811     Ist  Div.— Lord  Balgray. 

W.  C.  C.  Gbahame,  Pursuer. — Cransioun  et  Mancrieff, 

Alexandee  Don,  Defender. — PuMerton  et  CockburTu 

dome, — What  held  to  be  a  clause,  importing  an  assignation  of  writs  and  evidents. 

A  clause  of  assignation  of  writs  and  evidents  does  not  amount  to  a  conveyance  of 
the  rights  to  which  these  writs  and  evidents  relate. 

The  estate  of  Finlaystone  was  held  from  an  early  period  by  the  family  of  Glencaim, 
but  the  teinds  were  enjoyed  by  the  Earls  of  Abercom,  as  lords  of  erection  of  the  abbey 
of  Paisley.  In  the  year  1636,  William  Earl  of  Glencaim,  obtained  from  the  Earl  of 
Abercom  the  tack  of  the  teinds  of  his  lands  for  a  trifling  tack-duty ;  the  endurance  of 
the  lease  being  the  lifetime  of  Earl  William,  and  that  of  nine  successors,  and  the 
additional  period  of  ten  times  nineteen  years,  from  the  decease  of  the  last  successor. 
In  1708,  William  Earl  of  Glencaim,  the  third  in  order  from  the  Earl  who  obtained  the 
tack,  executed  an  entail  of  the  barony  of  Finlaystone,  with  prohibitory  and  irritant 
and  resolutive  clauses,  containing  a  clause  in  these  words :  "  And  in  like  manner,  I, 
by  thir  presents,  under  the  reservations,  provisions,  conditions,  burdens,  clauses 
irritant,  and  limitations  above  written,  assign^  transfer^  and  dispone,  to  and  in  favour  of 
myself,  whilks  failing,  to  my  heirs  of  tailzie  and  provision  above  written,  all  contracts 
of  alienation,  dispositions,  procuratories,  and  instruments  of  resignation,  renunciations, 
reversions,  charters,  seisins,  contracts  of  wadset,  heritable  bonds,  gifts  of  liferent  and 
escheat,  and  all  other  rights  and  securities,  and  all  taeka,  assedaiions,  subtacks,  proro- 
gations, and  valuations,  and  others  whatsoever,  of  and  concerning  the  said  lands,  and 
teinds  thereof,  made  and  granted  to  me,  my  authors  and  predecessors,  by  any  person  or 
persons,  and  in  and  to  all  apprizings,  adjudication,  and  other  diligence,  used  against  my 
predecessors  or  authors,  or  wbereunto  they  or  I  have  any  right,  and  haill  grounds  and 
warrants  thereof,  and  to  all  benefite  or  commodi-  [103]  -tie  that  may  redound  thereby, 
with  all  that  has  followed,  or  may  follow  on  the  samen ;  with  power  to  me,  and  my 
foresaids,  heirs-male,  tailzie,  or  provision,  to  suit  the  benefite,  implement,  and  fulfilling 
of  all  the  said  writs,  evidents,  rights,  and  securities,  clauses  of  warrandice,  and  all  other 
obligements  therein  contained,  in  the  haill  heads,  articles,  and  contents  thereof; 
dispenging  with  the  generality  hereof^  as  if  every  particular  vrrit^  securityy  or  others 
foreeaidy  were  herein  particularly  expressed  and  assigned,^* 

In  the  year  1756,  the  successor  of  the  framer  of  the  entail  purchased  from  Lord 
Dundonald  the  titularity  of  the  teinds  of  the  parish  of  Kilmalcolm,  where  Finlaystone 
is  situated.  In  the  year  1780,  Earl  James,  a  succeeding  heir,  having  contracted  various 
debts,  conveyed  to  certain  trustees,  for  behoof  of  his  creditors,  his  whole  possessions, 
heritable  and  moveable,  and  the  acting  trustee  afterwards  exposed  to  sale  certain 
subjects,  among  which  were,  as  described  in  the  articles  of  roup,  *'  all  and  whole  the 
teindsy  parsonage  and  vicarage,  of  the  lands,  barony,  and  others,  within  the  said  parish 
of  Kilmalcolm,  in  the  shire  of  Renfrew,  so  far  as  these  teinds  have  not  been  formerly 
appropriaied  or  alienated"  The  clause  of  warrandice  contains  the  exception  of  "all 
former  alienations  of  teinds  of  the  lands  and  others,  lying  within  the  said  parish  of 
Kilmalcolm,  granted  by  the  said  Earl,  or  his  predecessors  or  authors,  to  the  proprietors 
of  lands  within  that  parish."  A  public  sale  was  not  effected,  but  the  Countess  of 
Glencaim  became  the  purchaser  by  private  contract,  referring  expressly  to  the  articles 
of  roup. 

The  Countess  thus  became  titular  of  the  teinds  of  Finlaystone.  But  in  whom  was 
vested  a  right  to  the  tack  of  teinds  granted  in  1636  to  Earl  William)  It  either  was, 
in  1708,  conveyed  to  Earl  William's  heirs,  and  remained  in  them,  in  virtue  of  the 
entail,  or,  having  been  held  by  them  without  any  restrictions,  had  merged  in  the 
titularity  acquired  by  the  Countess. 

The  decision  of  this  question  forms  the  subject  of  the  present  report. 

The  succession  to  the  estate  of  Finlaystone  opened,  in  1793,  to  Robert  Graham  of 
Gartmore,  who  immediately  made  a  claim  upon  the  tack  and  entail,  in  a  process  of 
locality  then  depending.  On  the  other  hancl,  Mr.  Don,  who,  in  1806,  succeeded  his 
grandmother,  the  Countess  of  Glencaim,  brought  an  action  against  Robert's  son  and 
xepresentative,  W.  C.  C.  Grahame  of  Gartmore,  concluding  for  arrears  of  teind-duties. 
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In  consequence  of  the  existence  of  an  award  pionoanced  in  1795,  in  asnlmusdoo 
entered  into  between  the  Countess  and  her  son,  Earl'Johiiy  and  which  appeiired  to 
create  a  bar,  in  point  of  form,  to  Mr.  Grabame's  defence  in  the  action  for  arrean,  it 
became  necessary  to  remove  the  decree-arbitral  by  reduction. 

[104]  In  the  reduction,  Mr.  Grabame  argued,  That,  by  the  deed  executed  by  Eaii 
William  in.  1708,  the  tack  of  teinds  acquired  from  the  Earl  of  Abercom  had  beea 
effectually  conveyed  and  entailed ;  that  it  is  legal  and  competent  to  entail  a  tack ;  and 
that  the  right  of  the  Countess  of  Glencairn  to  the  tack  of  teinds  was  not,  by  the  deciee- 
arbitralf  placed  beyond  challenge. 

The  action  having  come  before  Lord  Balgray,  his  Lordship  pronounced  an  inter- 
locutor favourable  on  all  these  points  to  the  pursuer,  and  reduced  and  declared 
accordingly.  His  Lordship  also  refused  (12th  November  1813)  a  representation  against 
this  judgment,  "in  respect,  Imo,  That  the  entail  1708  does,  by  a  proper  and  dispositive 
clause,  applicable  to  personal  rights,  '  assign,  transfer,  and  dispone  all  tacks  conoeming 
'  the  said  lands  and  teinds  thereof ;  *  2do,  That  it  is  legal  and  competent  to  entail  under 
the  Act  1685,  personal  rights  of  the  nature  of  the  lease  of  the  teinds  in  question;  and, 
lastly.  That,  from  the  manner  in  which  titles  to  the  estate  of  Finlaystone,  under  the 
entail  1708,  have  been  made  up,  the  respective  heirs  can  be  held  to  have  possessed  the 
said  tack  of  teinds  solely  under  the  said  entail,  and  all  the  fetters  and  limitation! 
thereof." 

The  case  having  been  submitted  to  the  review  of  the  Court,  their  Lordships,  after 
hearing  counsel  at  great  length,  altered  the  Lord  Ordinary's  interlocutor,  and  found, 
"  that  the  general  clause  of  assignation  of  writs  and  evidents  in  E^rl  William's  deed  of 
tailzie  in  1708,  was  not  a  due  and  sufficient  conveyance  of  the  tack  of  teinds  in  question 
to  the  heirs  of  tailzie,  or  effectual  for  bringing  the  said  tack  under  the  terminations  of 
the  said  deed  of  tailzie." 

The  pursuer  petitioned. 

^  And,  in  support  of  the  plea  that  the  clause  in  the  entail  of  1708  did  effectoalij 
convey  to  the  heirs  of  entail  the  tack  of  teinds  derived  from  the  Earl  of  Abercom,  he 
argued: — A  general  assignation  is  an  effectual  mode  of  transmitting  personal  right!^ 
and  is  equally  good  as  a  special  assignation.  A  procuratory  of  resignation  is  the  proper 
form  of  conveying  heritable  subjects  held  feudally ;  but  it  would  be  absurd  to  attempt 
this  mode  where  infeftment  has  not  been  taken.  Then  it  is  not  strictly  in  the 
possessor's  power  to  convey  the  property.  All  he  can  do  is  to  assign  the  personal  right 
In  point  of  original  principle,  this,  in  the  case  of  a  person  holding  lands  by  simple 
disposition,  is  effectually  done,  by  assigning  the  disposition  itself,  whereby  the  granter 
places  his  assignee  precisely  in  the  same  situation  in  [105]  which  he  himself  formerly 
stood.  An  assignment  of  title-deeds,  therefore,  is  a  good  assignment  to  the  personal 
right  constituted  by  these  deeds.  The  practice  of  also  disponing  directly  the  subjects 
to  which  the  disponer  is  connected  only  by  his  personal  right,  is  in  truth  an  encroach- 
ment upon  the  proper  and  original  form.  It  has  been  permitted,  from  the  view  of 
carrying  any  interest  existing  in  the  granter  separate  from  the  personal  right  assigned, 
and  of  securing  to  the  disponee  any  supervening  right  which  might  be  acquired.  Still 
the  conveyance  would  be  effectual  if  the  deed  contained  only  an  assignation  of  the  title- 
deeds  ;  for  that  is  not  merely  an  assignation  of  papers,  but  also  a  conveyance  of  the 
personal  right  constituted  by  these  papers.  What  the  defender  describes  as  a  clause  of 
writs  and  evidents  is,  on  sound  and  original  principle,  the  proper  clause  for  conveying 
the  personal  right,  while  the  dispositive  clause  is  adapted  for  conveying  feudalized 
rights. 

If  this  is  true  in  questions  relative  to  personal  rights,  the  rule  must  apply  to  the 
conveyance  of  a  tack  of  teinds.  The  substance  of  this  nght  exists  in  the  tack  itself,  or 
in  the  title  the  tack  communicates.  To  dispone  the  teinds  is  impossible.  In  practice, 
a  disposition  of  a  lease  is  tolerated,  but,  on  principle,  the  only  correct  conveyance  is  by 
assignment  of  the  lease  itself.  Now,  the  clause  in  question  does  explicitly  "  assign  all 
tacks  concerning  the  said  lands  and  teinds  thereof."  Indeed,  the  form  here  adopted  by 
the  conveyancer  was  absolutely  necessary,  for  the  deed  by  Earl  William  not  containing 

^  The  decision  of  the  Court  being  confined  to  the  first  point,  it  is  unnecessary  to 
ta^e  any  notice  of  the  arguments  upon  the  others* 
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SDj  disposition  of  lands,  but  merely  a  procuratory  of  resignation,  in  which  mention  of 
Che  tack  of  teinds  could  not  find  a  place,  a  clause  of  assignation  remained  the  only 
effectual  mode  of  attaining  Earl  William's  object.  The  pursuer  relied  on  Ross,  Vol.  II. 
p.  310;  Erskine,  iii.  4,  26;  StaiVy  i.  18,  9;  Kerr  against  TurnbuU,  15th  February 
1758;  and  Gordon  against  Maitland,  1st  December  1757. 

The  defender  answered,  That  without  disputing  the  validity  of  a  general  assignation 
to  carry  personal  rights,  there  is  a  manifest  difference  between  a  general  assignation  of 
tacks,  and  a  genend  mention  of  tacks  in  a  general  assignation  of  writs  and  evidents. 
No  doubt^  a  tack,  can  be  validly  conveyed  by  assignation,  but  this  must  be  effected  by 
a  clause  fitted  for  that  purpose.  Certainly,  strictly  speaking,  a  person  uninf ef  t  has  not  a 
complete  right  to  the  lands,  and  on  this  Mr.  Boss  (Vol.  II.  p.  310),  founds  his  objection 
to  the  form  of  disponing  the  lands  themselves,  and  suggests  the  correctness  of  disponing 
''all  claim,  title,  or  interest,"  &c.  But  more  than  this  the  most  rigid  theorist  could  not 
demand.  The  clause  assigning  the  writs  and  evidents  never  had  the  force  ascribed  to  it 
by  the  pursuer.  It  has  been  introduced  merely  in  subserviency  to  the  purposes  of  the 
disposition,  and  to  carry  to  the  disponee  the  particular  documents  by  which  the  rights 
conveyed  may  be  completely  feudalized.  The  general  mention,  therefore,  of  tacks  in 
the  clause  quoted,  does  not  amount  to  an  [106]  actual  conveyance  of  the  tack  of  teinds 
obtained  from  the  Earl  oi  Abercorn. 

Upon  advising  petition  and  answers,  the  Court  unanimously  adhered  (15  th 
l>ecember  1814). 


No.  29.       F.C.  N.S.  IV.  112.     17  Dec.  1814.     2nd  Div.— Lord  Bannatyne. 

Chablks  Bboughton,  Trustee  on  the  Sequestrated  Estate  of  John  Scott, 

Suspender. — 0,  J.  BdL 

Stkwaet,  Pkimerose^  and  Company  and  John  Boyd,  Eespondents. — Cranstoun 

et  H,  LuTosden. 

Bankrupt — Gompetition, — A  broker  or  commission-agent,  having  made  advances  on 
goods  consigned  to  him,  is  entitled  to  sell  the  goods  for  his  indemnification,  although 
the  consigner  had  become  bankrupt  before  the  sale. 

John  Scott^  merchant  in  Leitb,  had  consigned  certain  goods  to  Messrs.  Stewart, 
Primerose,  and  Company,  merchants  in  [113]  Leith,  as  commission-agents,  upon  the 
faith  of  which  they  had  made  considerable  advances  to  him.  John  Scott's  estate  was 
sequestrated  on  23d  July  1814,  and  Charles  Broughton  was  appointed  trustee. 

The  consignees  sold,  by  private  sale,  part  of  the  goods  consigned  to  them  to  John 
Boyd,  merchant  in  Leith,  on  5th  August  1814. 

The  trustee  presented  a  bill  of  suspension  and  interdict  against  Boyd,  to  whom  the 
goods  bad  been  delivered,  from  selling  them,  or  granting  bills  for  the  price,  and  against 
Stewart^  Primerose,  and  Company,  from  indorsing  away  the  bills,  if  they  had  been 
already  granted,  in  respect  that  the  bankruptcy  and  sequestration  recalled  the  power 
which  they  held  as  consignees  and  brokers  of  the  bankrupt,  and  that  the  sale,  not  being 
authorized  by  the  creditors,  who  alone  had  the  disposal  of  the  goods,  ought  to  be 
cancelled,  the  goods  being  still  subject  to  any  lien  the  brokers  might  be  entitled  to. 

In  answer,  it  was  stated  by  the  consignees.  That  while,  on  the  one  hand,  they  had  a 
quantity  of  goods  of  the  bankrupt  in  their  warehouse,  as  consignees,  besides  the  goods 
sold  to  Boyd,  they  had  accepted  bills  for  the  bankrupt  to  a  large  amount,  and  that,  in 
order  to  provide  for  these  advances,  they  had  sold  the  goods  to  Boyd  for  a  fair  price,  on 
a  bill  payable  in  four  months. 

The  Lord  Ordinary  (Bannatyne)  pronounced  this  interlocutor  (28th  October  1814) : 
"The  Lord  Ordinary,  having  considered  this  bill,  with  the  answers  thereto,  refuses  the 
biU,  but  sists  execution  till  the  first  sederunt-day  in  November  next,  that  the  complainer 
may  apply  to  the  Court  by  petition,  if  so  advised ;  but,  in  the  meantime,  continues  the 
interdict." 

The  trustee,  in  a  reclaiming   petition  to   the  Court,  argued: — The  respondents, 
tcmsideTing  them  as  brokers,  are  not  entitled  to  any  security  over  goods  which  they  are 
F.C.  VOL.  I.  57 
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employed  to  sell,  a3  they  have  no  concera  with  the  custody  of  them ;  their  only  gain 
being  a  commission  on  the  sales  they  make,  and  there  is  no  room  for  any  particular 
usage  bestowing  on  them  such  security.  CDusidering  them  as  mercantile  £set»8 
making  advances  for  the  consigners,  the  only  security  they  can  have  is  a  lien,  not  mer^y 
over  the  specific  goods  on  which  an  advance  has  been  made,  but  upon  all  the  goods  thi^ 
may  have  come  into  their  hands  for  the  general  balince  upon  their  whole  trans  ictiona. 
This  latter  capacity  of  mercantile  factors  being  founded  on  the  contract  either  of  pledge 
or  mandcUej  could  give  them  no  p3wer  to  sell  the  goods,  or  at  least  none  without  the 
authority  of  a  judge;  L  Stair,  13,  s.  11 ;  Bankton,  I.  384,  s.  4. 

Answered : — Whatever  may  be  the  nature  of  the  contract  [114]  between  a  merchant 
and  a  broker  or  mercantile  factor,  where  there  is  no  transaction  creating  a  counter-dum 
between  them,  it  becomes  one  of  a  very  different  description  where  the  factor  mik« 
advances  on  the  faith  of  the  consigned  goods.  In  this  situation,  it  is  a  point  universallj 
understood  in  mercantile  practice,  that  the  factor  is  entitled  to  sell  at  th?  market-price 
of  the  day,  so  as  to  secure  his  own  indemnification,  having,  by  his  advances,  acquired  a 
qualified  right  of  property  in  the  goods  consigned,  implying  a  power  of  sellii^.  In  this 
case,  the  respondents  have  granted  their  acceptances  to  Scott  on  the  faith  of  the  consign- 
ment ;  the  sale  was  necessary  to  provide  for  the  retirement  of  these  acceptances,  and  the 
goods  were  sold  at  a  fair  and  adequate  price ;  BdVs  Bankrupt  Law,  p.  430 ;  PaUi^s  Lav 
of  Principal  and  Agent,  p.  101  j  Bosanquet  and  Puller's  Reports,  1,  570. 

The  Court,  waving  any  opinion  on  the  powers  of  a  mercantile  agents  who  had  made 
no  advances  on  the  faith  of  the  consignment,  unanimously  concurred,  in  the  circum- 
stances of  the  case,  in  the  opinion  delivered  by 

Lord  Meadowbank. — ^This  is  a  very  important  case,  because  the  whole  machine  of 
the  mercantile  function  depends  on  it,  but  still  it  is  a  very  plain  case.  The  mandate  to 
a  factor  to  sell  is  an  ordinary  mandate,  revocable  at  pleasure ;  but  if  the  consignee,  on 
the  faith  of  his  lien,  makes  advances,  he  becomes  proepontus  in  rem  suam  under  the 
former  factory  to  sell  He  is  entitled  to  say,  "  Though  I  have  a  mandate  revocable  at 
pleasure,  you  must  indemnify  me  instanter  of  my  advances,  or  relieve  me  of  the 
security  I  have  come  under  for  you."  If  the  trustoe  had  said,  "  There  is  money  to 
relieve  you,  and  I  recal  the  order  to  sell,"  he  was  entitled  to  do  so,  but  it  is  onlj  in 
that  way  that  the  mandato  can  be  revoked,  because  res  nan  sunt  integrce.  After 
advances  are  made,  it  is  not  enough  to  say  that  the  lien  over  the  goods  is  sufficient  to 
secure  the  consignee ;  that  is  not  the  way  in  which  the  mercantile  world  goes  on ;  the 
mandato  becomes  irrevocable,  unless  immediate  means  are  taken  to  relieve  the  &ctor  of 
his  advances,  and  I  have  no  doubt  that  such  is  the  practice;  for  whit  man  wunld 
engage  in  tlie  business  of  a  mercantile  agent  on  other  terms,  or  what  can  he  do  for  all 
the  bills  he  grants  on  the  faith  of  the  lien,  unless  he  can  bring  the  lien  to  market! 

The  Court  adhered.  

No.  30.         F.C.  N.S.  IV.  115.     20  Dec.  1814.     2nd  Div.— Lord  Craigie. 

Dr.  John  Govan,  Pursuer. — Small  Keir. 

Jambs  Thomson,  W.S.,  Defender. — SoUcitor-General  Maoonochie,  Clerk,  et 

J.  A.  Maconochie. 

Tutor  and  Pupil — Factor  Loco  Tutoris, 

It  is  incompetent  to  pursue  a  factor  loeo  tutoris  for  a  lunatic,  oven  si  habet  tntus^tut 
payment  of  a  debt  due  by  his  ward,  without  calling  the  lunatic  himself  as  principal 
defender.  

« 

No.  31.        F.C.  N.S.  IV.  115.     20  Dec.  1814.     1st  Div.— Lord  Hermand. 

The  Company  of  Pkoprietors  of  the  Glasgow  Watbb- Works,  incorporated 
by  Act  of  Parliament,  Pursuers. — Cranstoun  et  Jeffrey, 

Hugh  and  Willum  Aird,  Defenders. — Clerk  et  Cuninghanie. 

Nuisance. — A  lampblack-work,  gluework,  and  catgut-work,  are  not  a  nuisance  when 
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situated  in  the  suburbs  of  a  great  town,  where  other  works  of  a  like  description  have 
been  previously  erected. 

The  Glasgow  Water- Work  Company  purchased  an  open  piece  of  ground  adjoining  to 
Duke  Street,  Glasgow,  upon  which  [116]  they  constructed  an  open  reservoir  for  the 
reception  of  water  from  the  river  Clyde,  for  the  supply  of  the  inhabitants  of  Glasgow. 

In  the  immediate  vicinity  of  this  reservoir,  Messrs.  Airds  erected  a  house  for  bum- 
ii^  bones  into  lampblack,  to  which  they  afterwards  added  a  glue  and  catgut 
manufactory. 

The  Water- Work  Company  first  brought  a  suspension  and  interdict  of  these  operationsy 
and  afterwards  an  action  of  declarator  of  damages  and  removing  against  Messrs.  Airds ; 
upon  the  ground,  that  the  water  in  the  open  reservoir  was  polluted  by  the  smoke  from 
the  burning  of  the  bones,  and  that  the  adjoining  property  belonging  to  the  pursuers, 
upon  which  they  intended  to  build  handsome  houses,  was  injured  by  the  unpleasant 
smells  from  the  glue  and  catgut  work. 

.  The  suspension  and  the  action  of  declarator  and  removing  were  conjoined,  and  a 
proof  was  allowed. 

Several  of  the  witnesses  examined  deponed,  That  the  smell  issuing  from  the  works 
was  very  offensive,  and  that  the  smoke  proceeding  from  them  must  fall  upon  the  water 
in  the  reservoir.  Other  witnesses  were  of  opinion,  that  the  smell  proceeding  from  these 
works  was  not  so  offensive  as  that  which  came  from  other  works,  particularly  from  a 
cudbear  work  in  the  neighbourhood. 

It  was  proved,  that  every  precaution  was  taken  in  these  works  in  question  to  render 
them  as  little  offensive  as  possible,  and  that  the  manufacture  carried  on  in  them  was  not 
injurious  to  health ;  it  was  besides  established,  that  the  situation  in  which  they  were 
placed  was  one  of  the  most  thinly  peopled  suburbs  in  Glasgow ;  and  that,  previous  to 
their  erection,  it  had  been  surrounded  by  dunghills,  and  by  different  manufactures,  the 
smoke  of  which  last,  as  well  as  that  of  the  town  of  Glasgow,  must  fall  upon  the  water 
in  the  reservoir,  in  nearly  as  great  a  quantity  as  that  of  the  defenders'  works.  It  was 
not  shewn  that  any  actual  injury  had  been  occasioned  to  the  water  by  the  smoke  or 
smell  of  the  defenders'  works,  nor  that  any  complaint  had  been  made  by  the  inhabitants 
of  Glasgow  that  it  was  deteriorated.  The  Lords  were  of  opinion,  that,  considering  the 
situation  in  which  these  works  were  placed,  and  the  whole  circumstances  of  the  case, 
they  were  not  to  be  considered  as  a  nuisance.  After  hearing  parties  in  their  own 
presence,  they  pronounced  this  interlocutor  (20th  December  1814):  "The  Lords, 
having  heard  parties'  procurators  in  their  own  presence,  and  having  advised  the  state, 
proof  adduced,  and  whole  process,  find,  that  it  is  set  forth  in  the  summons,  at  the 
instance  of  the  pursuers,  that  the  water  which  is  collected  in  their  reservoir  is  polluted 
and  impregnated  by  the  substances  which  are  blown  from  the  different  manufactures  of 
the  defenders  into  it,  which,  if  they  do  not  render  the  water  altogether  deleterious,  at 
least  render  it  unfit  for  many  domestic  purposes :  But  find,  that  the  pursuers  have  totally 
failed  either  to  condescend  or  to  prove  in  the  above  terms,  or  that  a  single  customer  ever 
complained  that  the  water  supplied  from  said  reservoir  was  at  any  time  worse,  or  more 
unfit  for  any  domestic  purpose  since  the  defenders'  [117]  works  were  erected,  than  it 
was  before :  Find,  that  the  pursuers'  ground  is  proved  to  be  situated  in  such  a  part  of 
the  suburbs  of  Glasgow,  and  in  such  a  mean  neighbourhood,  and  to  be  surrounded  by 
such  a  variety  of  works  and  nuisances  of  various  descriptions,  independently  of  the 
defenders'  works,  that  they  can  have  no  prospect  of  building,  or  feuing  for  building 
houses  of  an  elegant  description :  Find  it  proven,  that,  for  all  other  purposes,  whether 
for  erecting  houses  of  an  inferior  description  or  manufactories,  all  the  ground  in  the 
neighbourhood  of  the  defenders'  works,  instead  of  falling,  has  greatly  risen  in  value  since 
they  were  erected :  Farther  find  it  proven,  that  the  neighbourhood  in  question  is  already 
appropriated  to,  and  occupied  by  a  number  of  works  and  manufactures,  some  of  them  of 
a  very  offensive  nature,  though  not  ii^urious  to  health;  and,  therefore,  that  the 
defenders'  ground  is  well  adapted  to  the  erection  of  their  works ;  and,  therefore,  upon 
the  whole,  in  the  suspension,  repel  the  reasons  of  suspension,  and  refuse  the  interdict : 
And  in  the  declarator,  sustain  the  defences,  assoilzie  the  defenders,  and  find  the  pursuers 
liable  in  expences  of  process." 
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No.  32.     F.C.  N.S.  IV.  117.     22  Dec.  18U.     lat  Div.— Loids  Balgray  and  AUoway. 
Mrs.  Christian  Rob  alias  Eeoch,  Pursuer. — Wm..  Erddru. 

Ralph  Rob,  Defender. — SolicUor-GeTieral  Monypenny,  Burnet  Bruce^  et  /.  jSL 

More. 

Tutor  and  PupU. — Found  that  it  is  no  ground  for  removing  a  tutor  as  suspect  under 
the  Act  1672,  that  some  time  elapsed  after  his  agreeing  to  accept  of  the  office  before 
the  tutorial  inventories  were  made  up,  when  he  did  not  previously  enter  upon  the 
management  of  the  pupil's  effects,  which  were  taken  charge  of  by  the  next  in  kin. 

It  is  no  objection  to  a  person  being  tutor-at-law  that  he  does  not  reside  in  Soot- 
land. 

Andrew  Rob  died  at  Menstry,  in  Clackmannanshire,  on  13th  August  1808,  intestate. 
On  the  22d  of  the  same  month,  there  was  a  meeting  of  those  interested  in  his  afibir^at 
Menstry,  which  was  attended  by  his  widow,  the  pursuer,  her  fa-  [118]  -ther,  her  brother, 
and  brother-in-law,  by  Mr.  Telford,  banker  in  Stirling,  by  Mr.  Hatton,  writer  there, 
cousin-german  to  the  deceased,  and  by  his  brother,  the  defender. 

The  defender,  who  resided  in  Yorkshire,  had  a  joint  concern  in  cattle-dealing  with 
the  deceased,  who  sent  cattle  from  his  farms  in  Stirlingshire  to  the  defender  in  York- 
shire, to  be  disposed  of  for  their  common  behoof.  At  the  meeting  held  on  the  22(! 
August,  he  was  requested  by  the  other  parties  who  attended  it,  to  accept  of  the  office  of 
tutor^at-law  to  the  infant  daughter  of  his  deceased  brother,  to  which  he  agreed ;  at  the 
same  time,  he  was  desired  to  send  a  state  of  accounts  betwixt  him  and  the  deceased,  to 
Mr.  Button,  and  to  make  payment  of  any  sums  that  might  be  due  by  him  to  Mr.  Telford, 
who  was  to  take  charge  of  the  funds  belonging  to  the  estate.  Various  directions  were 
given  by  the  meeting  with  regard  to  the  management  of  the  farms  and  stock  which  had 
belonged  to  the  deceased.  At  this  time,  there  was  in  Yorkshire  a  stock  of  cattle, 
belonging  jointly  to  the  deceased  and  the  defender.  He  offered  to  the  meeting  to 
account  for  the  price  of  these  cattle,  either  according  to  their  prime  cost,  or  to  await  tiie 
event  of  their  sale,  and  to  account  also  for  the  profit  which  they  might  bring.  It 
appeared  to  the  meeting,  that  it  would  be  more  advantageous  to  the  pupil  to  draw  the 
prime  cost,  without  risking  the  event  of  a  sale,  and  the  defender  was  desired  to  account 
accordingly.     He  then  returned  to  Yorkshire. 

The  next  meeting  of  the  relations  of  the  deceased  took  place  at  Menstry,  on  the 
26th  Judo  1810.  It  was  attended  by  the  pursuer,  her  father,  and  Mr.  Chrystal,  her 
agent,  by  the  defender,  and  Mr.  Brown,  a  friend  of  his,  and  by  Mr.  Hutton. 

To  this  meeting,  the  persons  who  had  received  instructions  with  regard  to  the 
management  of  the  pupil's  estate,  reported  their  proceedings  in  the  management;  in 
particular,  Mr.  Hutton  gave  in  an  account-current  of  the  money  passing  through  his 
hands  since  last  meeting,  with  an  inventory  of  the  crop,  stocking,  and  furniture,  upon 
the  deceased's  farms,  and  stated,  that  the  defender  was  served  tutor-in4aw  to  his  niece 
before  the  Sheriff  of  Perthshire,  and  that  inventories  of  the  pupil's  means  and  effects 
were  preparing,  in  terms  of  the  instructions  which  he  had  received  at  the  las€  meeting. 

The  defender  gave  in  a  state,  shewing  the  remittances  made  by  him  to  Mr.  Telford, 
on  account  of  sums  due  by  him  to  the  deceased,  and  that  the  balance  had  been  paid  by 
him  to  Mr.  Telford  on  3d  June  1809. 

There  appeared  to  the  meeting  to  be  nothing  now  wanting  but  the  account  of  sales 
of  the  cattle  in  England,  which  the  defender  had  not  considered  necessary  to  produoe, 
as  the  previous  meeting  had  agreed  to  accept  of  the  prime  cost^  instead  of  involving^the 
pupil  in  the  business  of  the  sales. 

The  accounts  of  these  sales  were  remitted  to  Mr.  Hutton  in  the  year  1810,  which 
were  as  soon  as  they  could  be  got  from  the  [119]  salesmen.  Mr.  Hutton  then  pro- 
ceeded to  make  up  the  inventories,  which  he  submitted  to  Mrs.  Rob  and  her  relations, 
"Who,  he  understood,  admitted  them  to  be  correct,  but  still  they  would  not  give  their 
concurrence  in  making  them  up.  Mr.  Hutton  then  brought  an  action  before  the  Sheriff 
of  Clackmannanshire  against  the  pupil's  nearest  of  kin,  concluding,  that  they  should  be 
decerned  to  concur.  The  father  and  brother  of  the  pursuer  gave  in  defences,  in  which 
they  maintained,  that  they  could  not  be  compelled  to  concur,  till  the  issue  of  an  action 
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which  had  been  brought  into  the  Conrt  of  Session  at  the  instance  of  the  widow,  for 
removing  the  defender  as  suspect.  The  Sheriff  repelled  the  defences,  as  it  did  not 
appear  any  action  had  then  been  raised,  and  failing  the  defender,  ordered  the  clerk  of 
Court  to  concur  in  making  up  the  inventories,  which  were  accordingly  made  up,  and  put 
upon  record. 

The  pursuer  then  brought  an  action  upon  the  Act  1672,  to  have  the  defender 
removed  as  suspect.     The  Lord  Ordinary  pronounced  this  interlocutor :  *'  Having  con* 
sidered  the  condescendence,  with  the  answers  thereto  for  Ralph  Bob,  with  the  whole 
process, — In  respect  of  what  is  stated  in  the  answers  to  the  said  condescendence,  and 
particularly  in  respect  of  what  appears  from  the  minutes  of  the  meetings  of  the  relations 
of  the  deceased  Andrew  Rob,  held  upon  the  22d  day  of  August  1808,  and  26th  June 
1810,  and  properly  authenticated  by  the  sabecription  of  those  present,  finds  no  grounds 
hitherto  condescended  on  to  warrant  the  present  summons;  therefore  assoilzies  the 
defender  therefrom,  and  decerns :  Finds  him  entitled  to  his  expences,  allows  an  account 
thereof  to  be  given  in,''  &c.     And  on  advising  a  representation  and  answers,  his  Lord- 
ship pronounced   the  following  interlocutor :  "  The  Lord  Ordinary,  having  resumed 
consideration  of  this  representation,  with  the  answers  thereto  for  Ralph  Rob,  and  having 
also  considered  the  snmmons  at  the  instance  of  the  pursuers  against  the  defender,  which 
concludes,  Imo,  That  the  defender  should  bo  removed  from  the  office  as  a  suspect  tutor, 
in  respect  that  he  has  not  timeously  made  up  inventories  in  terms  of  law  :  2do,  That  he 
should  make  just  count  and  reckoning  of  the  intromissions  had  by  him  with  the  estate, 
stocking,  and  effects  which   belonged  to  the  deceased  Andrew  Rob,  his  brother,  and 
fother  of  the  pupil,  Martha  Rob,  his  only  child :  Finds,  that  the  next  agnate  to  a  pupil, 
ftiling  a  nomination  by  the  defunct,  is  entitled  quocunqtie  tempore  to  assume  the  office 
of  tntor-at-law  in  preference  to  all  others:  Finds,  that  immediately  subsequent  to 
Andrew  Rob's  death  on  the  13th  August  1808,  a  meeting  of  his  connections,  including 
the  pursuers,  was  held  on  the  22d  of  that  month,  at  which  it  appears  to  be  clearly 
instructed,  by  the  very  distinct  minutes  produced,  that  with  the  approbation  of  all 
concerned^  the  custody  of  the  defunct's  papers,  and  the  immediate  necessary  management 
of  his  affidrs,  were  entrusted  to  other  hands  [120]  than  the  defender :  Finds  it  also 
instructed,  by  the  subsequent  meeting  of  the  26th  June  1810,  that  such  management 
actually  took  place,  and  was  approved  of  by  the  pursuers :  Finds  it  expressly  denied  by 
the  defender,  and  to  which  allegation  there  is  not  the  vestige  of  evidence  produced  to 
the  contrary  by  the  pursuers,  that  he  has  ever,  to  the  present  time,  had  any  intromission 
with  the  writs  and  evidents,  means  or  effects  of  the  pupil :  Finds,  that  any  delay  which 
has  taken  place  in  the  defender  making  up  proper  inventories,  and  assuming  the  legal 
exercise  of  his  office  as  tutor-at-law,  has  arisen  more  from  the  proceedings  of  the 
pursuers,  than  from  any  thing  yet  appearing  from  any  other  cause:  Finds,  that  the 
authorities  referred  to  by  the  pursuers  do  not  apply  to  the  circumstances  of  this  case. 
Therefore,  so  far  as  relates  to  the  first  conclusion  of  the  summons,  as  to  removing  the 
defender  as  suspect,  refuses  the  desire  of  the  representation,  and  adheres  to  the  inter- 
locutor reclaimed  against;  and,  with  respect  to  the  second  conclusion,  regarding  the 
count  and  reckoning,  finds  that  the  defender,  in  Tioe  statUy  is  not  bound  to  exhibit  any 
accounts ;  but  oidains  the  pursuers  to  give  in  a  special  and  pointed  condescendence,  by 
the  first  box-day  in  the  ensuing  vacation,  of  the  particulars  which  they  allege  to  have 
been  omitted  in  the  judicial  inventories  produced,  and  allows  the  defender  to  answer 
the  same  by  the  second  box-day,  so  that  if  any  of  the  pupil's  means  and  estate  has  been 
inadvertently  omitted,  the  same  may  be  supplied  debito  tempore  by  an  addition  to  the 
said  inventories.     And  further,  upon  the  first  conclusion  of  the  summons,  supersedes 
extract  to  the  first  box-day." 

Against  this  interlocutor  the  pursuer  reclaimed  by  petition,  upon  advising  which, 
with  answers,  it  was  suggested  from  the  Chair,  that  the  defender  was  incapable  of  being 
tutor-at-law,  as  he  was  domiciled  in  England,  and  did  not  reside  within  the  jurisdiction 
of  the  Court.  The  Lords  pronounced  this  interlocutor  (December  12,  15,  1812) : 
"Alter  the  interlocutor  complained  of,  and,  under  all  the  circumstances  of  the  case, 
find,  that  there  are  sufficient  grounds  for  removing  the  defender  from  his  office  of  tutor, 
and  decern;  and  remit  to  the  Lord  Ordinary  to  hear  parties  farther  as  to  the  conse- 
quences of  the  removal  of  tutor :  Find  the  respondent  liable  in  expences,"  &c. 

Against  this  interlocutor  the  defender  reclaimed,  and  pleaded,  That  he  could  not  be 
removed  under  the  Act  1672,  as  he  had  not  intromitted  with  the  affairs  of  the  pupil 
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prior  to  makiog  up  inventories,  the  ifUerim  management  of  ber  e&tate,  'which  took  place, 
having  been  by  the  pursuer  and  ber  relations. 

That  it  was  no  disqualification  to  the  pursuer's  being  tutor  to  bis  niece,  that  he 
resided  in  England.  None  such  was  to  be  found  in  the  statutes  or  institutional  writen^ 
nor  in  the  decisions  of  the  Court. 

[121]  Upon  advising  this  petition,  with  answers,  the  Court  pronoonced  Uus  iDte^ 
locutor:  "Alter  the  interlocutor  reclaimed  against;  assoilzie  the  defender  from  & 
conclusions  of  the  action,  and  decern :  Find  him  entitled  to  his  expences,"  &c 

The  pursuer  then  reclaimed,  and  when  her  petition  came  to  be  advised,  with  ansven^ 
the  case  was  remitted  to  the  Lord  Ordinary,  who  advised  it  on  memorials,  and  pro- 
nounced this  interlocutor  (June  2,  1814):  "Finds,  that  this  action,  which  concludes  for 
the  removal  of  the  defender,  Ealph  Rob,  from  the  office  of  tutor,  as  suspect,  in  terms  of 
the  statute  1672,  c.  2,  is  of  a  severe  and  penal  nature,  and  cannot  be  enforced  unless  it  can 
be  shewn  that  the  defender  has  clearly  contravened  that  statute  :  Finds,  that  there  is  no 
period  fixed  in  the  statute  for  preparing  judicial  inventories,  and  that  the  penaltLes  of 
the  statute  only  apply  to  the  case  where  the  tutor  does  '  meddle  with  the  writs,  means, 
*  and  estate  of  the  said  pupil,  until  first  an  inventory  be  made  up ; '  nor  does  the  atatnte 
contain  any  specified  time  within  which  the  tutor  must  enter  after  the  death  of  the 
deceased :  Finds,  that  in  very  few  cases  can  inventories  be  instantly  prepared,  and  that, 
in  many  cases,  where  the  property  is  dispersed  and  situate  at  a  distance,  inventoriee 
cannot  be  prepared  without  the  property  being  collected  and  ascertained ;  but  that^  in 
all  these  cases,  an  interim-management  has  necessarily  in  practice  taken  place,  with  the 
consent  of  the  nearest  relations,  until  the  tutor  has  time  to  be  served,  and  obtain  jndidal 
inventories :  Finds,  that,  in  the  present  case,  the  defender  took  no  possession  of  the 
writs  and  papers,  and  effects  of  the  deceased,  but  that  the  minutes  of  the  22d  August 
1808,  and  26th  June  1810,  shew  that  the  management  of  the  pupil's  afCBdrs  took  place 
in  consequence  of  these  minutes,  and  not  by  the  defender  as  tutor :  Finds,  that  none  of 
the  circumstances  stated  by  the  pursuer  in  this  memorial,  are  sufficient  to  shew  that  the 
defender,  as  tutor,  had  entered  into  the  possession  or  management  of  the  pupil's  a£Eain 
before  judicial  inventories  were  prepared,  and  that,  therefore,  no  sufficient  grounds  have 
been  stated  for  removing  him  as  suspect,  and  that  the  delay  in  preparing  these  inven- 
tories have  been  explained,  and  partly  proceeded  from  the  pursuer's  own  conduct: 
Therefore,  and  for  other  reasons  stated  in  Lord  BaJgray's  interlocutor  of  the  11th  Jnly 

1812,  adheres  to  that  interlocutor,  and  to  the  interlocutor  of  the  Court  dated  26th  May 

1813,  altering  their  former  judgment,  and  refuses  the  petition  remitted  to  the  considera- 
tion of  the  Lord  Ordinary,  and  decerns." 

His  Lordship  afterwards  refused  a  representation.  The  case  came  again  before  the 
Court  upon  petition  and  answers,  and  the  Lords  (22d  December  1814)  adhered  to  the 
Lord  Ordinary's  interlocutor. 


No.  33.      F.C.  N.S.  IV.  122.     22  Dec.  18U.     Ist  Div.—Lord  Alloway. 

Hugh  Kennedy  and  Mandatory,  Petitioners. — Jardine. 

Partnership).] — A  society  is  not  bound  to  retire  an  acceptance  granted  by  a  partner 
under  the  firm  of  the  society,  without  the  privity  of  the  other  partners,  and  not  in  the 
ordinary  course  of  business. 

Thomas  Kennedy,  merchant  in  Glasgow,  being  considerably  indebted  to  Speiis  and 
Company,  they  declined  continuing  further  sales  to  him,  unless  he  gave  security  for 
the  payment  of  the  last  purchase  he  had  made  from  them. 

This  led  to  the  arrangement  which  created  the  present  question. 

Speirs  and  Company  allege  that  Kennedy  ofiered  the  interposition  of  the  credit  of 
Corry  and  Glasford,  commission-agents  in  Glasgow,  and  that^  in  consequence,  Speirs  and 
Company  drew  directly  upon  that  house,  and  delivered  the  bill  to  Kennedy,  who  next 
day  returned  it,  regularly  accepted.     The  bill  is  in  these  terms : 

"  Govan,  Ibth  February  1813.     L.270,  Is.  8d.  sterling. Four  months  after  date, 

pay  to  us,  or  order,  at  your  house,  Two  bundled  and  seventy  pounds,  one  shilling,  and 
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eiglitpence  Bterliog,  Talae  in  soda.  (Signed)  Aboh.  Speibs  &  Co.  Corby  and  Glas- 
fOBD. — Messrs.  Corry  and  Olasford^  Argyle  Street^  Glasgow  J* 

Spein  and  Company,  on  charging  Corry  and  Glasford  for  payment,  were  met  by  a 
soBpension,  at  the  instance  of  Corry  and  Glasford,  as  a  company,  and  Carlisle  Corry,  as 
an  individual,  on  the  ground  that  Glasford  had  signed  the  company  firm,  without  the 
privity  of  Corry,  to  a  bill  out  of  the  common  course  of  the  company  transactions. 

Hugh  Kennedy,  the  brother  of  Thomas,  having  paid  the  biU,  [123]  and  obtained  an 
assignation  to  the  bill  and  diligence,  pleaded^  That  Speirs  and  Company  had  not  the 
slightest  suspicion  that  this  acceptance  was  without  the  assent  or  knowledge  of  Mr. 
Corry,  or  was  not  in  the  ordinary  course  of  business.  To  draw  directly  on  the  acceptors, 
where  a  third  party  is  to  be  accommodated,  is  not  unusual  in  trade,  and  this  form  was 
here  adopted  at  the  desire  of  Thomas  Kennedy.  ^Neither  was  any  deceit  intended  by 
the  introduction  of  the  words,  "  value  in  soda.''  That  consideration  was  stated  solely  to 
facilitate  discount  at  the  banks,  and  must  be  regarded  in  the  same  light  as  the  expres- 
sion '*  for  value,"  uniformly  inserted  in  wind-bills.  The  bill  was  merely  an  accommoda- 
tion-bill, and  it  is  impossible  to  view,  as  uncommon,  a  transaction,  of  which,  among 
merchants,  every  hour  witnesses  the  repetition.  To  listen  to  the  suspenders'  argument, 
would  be  to  oblige  every  holder  of  a  bill,  guaranteed  by  a  mercantile  house,  to  ascertain 
that  the  concurrence  of  all  the  individual  partners,  however  numerous,  had  been  formally 
given.  The  case  of  Miller  against  Douglas  cannot  apply.  Complete  evidence  existed 
there  of  the  drawer  of  the  bill  being  privy  to  the  fraud.  Also  see  Bhrshine^s  Inst.  iii. 
3,20. 

The  suspender  rested  on  the  doctrine,  That)  although  the  general  principle  is  quite 
sound,  that  no  private  restriction  upon  the  use  of  the  firm,  in  a  contract  of  copartnery, 
is  of  force  against  third  parties  in  bona  fide  transactions,  still  a  limitation  in  law,  exists, 
which  prevents  a  partner  from  being  entitled  to  give,  and  a  creditor  being  in  safety  to 
take,  a  bill  for  a  private  debt  due  by  an  individual  partner,  or  granted  out  of  the 
ordinary  course  of  business,  without  the  assent  or  knowledge  of  the  other  partners ;  and 
referred  to  the  case  of  Miller  against  Douglas,  22d  January  1811,  Fac,  Coll,  No.  41. 

The  Lord  Ordinary  found,  *'  That  it  is  admitted  by  Speirs  and  Company,  that  they 
demanded  a  guarantee  from  Thomas  Kennedy,  their  debtor,  and  that  they  obtained  the 
bill  charged  on  as  a  guarantee  for  his  debt:  Finds,  that  this  bill  was  granted  by 
Glasford,  a  partner  of  Corry  and  Glasford,  without  the  knowledge  or  consent  of  his 
partner  Corry,  and  without  the  bill  being  entered  in  the  company  books :  Finds,  that 
Speirs  and  Company  themselves  are  the  drawers  of  this  bill  upon  Corry  and  Glasford 
for  value  in  soda^  by  which  means,  they  not  only  drew  the  bill  upon  a  false  pretence,  no 
sale  of  soda  or  other  transaction  having  taken  place  betwixt  them  and  Corry  and 
Glasford,  but  as  a  guarantee  by  Corry  and  Glasford  for  Kennedy,  was  not  a  transaction 
in  the  ordinary  course  of  business  of  that  company :  Finds,  that  the  company  of  Corry 
and  Glasford  cannot  be  affected  by  this  bill  granted  by  Glasford  for  this  guarantee, 
without  the  participation  or  knowledge  of  the  company ;  therefore,  suspends  the  letters 
smplicifer^  and  decerns." 

[124]  The  Court  (22d  December  1814)  unanimously  refused  a  petition  against  this 
interlocutor  without  answers. 

[Cf.  Paterson  Brothers  v.  Gladstone,  18  R  403 ;  Partnership  Act,  1890,  sec.  7.] 


No.  36.        F.C.  N.S.  IV.  132.     17  Jan.  1815.     Ist  Div.— Lord  Alloway. 

BOBBRT  Hill,  Writer  to  the  Signet,  Pursuer. — Clerk  et  Orahame. 

The  Master  and  Assistants  of  the  Merchant  Company  of  Edinburgh, 

Defenders. — Cranstoun  et  J.  H.  Forbes, 

Superior  and  Vassal, — A  superior  is  not  hound  to  enter  an  incorporation  as  his  vassal. 

The  pursuer  was  superior  of  the  lands  of  Orchardfield,  the  dominium  utile  of  which 
belonged  to  the  late  Mr.  Orindlay,  who  conveyed  them  to  certain  trustees,  who  were 
appointed  to  hold  them  for  his  only  child,  and,  in  case  of  his  dying  before  he  attained 
the  age  of  twenty-five,  or  without  issue,  to  denude  in  favour  of  the  Masters  and 
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Aaeistants  of  the  Merchant  Company  of  Edinburgh,  as  administiatois  of  the  fonds  of 
Watson's  and  the  Merchants'  Hospital. 

The  lands  being  in  non-entry,  a  decree  of  declarator  was  obtained  agaiost  the 
trastees,  which  was  followed  by  an  action  of  maills  and  duties,  and  George  Grindlsy,  jnn^ 
having  died  during  its  dependence,  a  supplementary  action  was  raised  against  tha 
defenders,  who  stated  themselves  willing  to  enter  as  the  pursaer^s  vassals  j  bat  the 
pursuer  maintained,  that  he  was  not  bound  to  receive  a  corporation  as  his  vasad, 
because  it  never  dies,  and  because  he  would  be  thus  deprived,  for  ever,  of  all  tha 
casualties  which  formed  the  most  valuable  part  of  his  superiority,  and  in  considentioD. 
of  which  the  lands  were  originally  conferred  upon  the  vassal 

The  Lord  Ordinary  pronounced  this  interlocutor  (18th  June  1812):  **  Finds,  that 
the  defenders  offered  instantly,  upon  obtaining  their  right,  to  enter  as  singular  snccesson 
with  the  pursuer,  which  he  declined  to  do  upon  certain  grounds  in  law :  Finds  that, 
until  that  matter  is  discussed,  the  said  defenders  cannot  be  held  as  contumacious^  so  aa 
to  entitle  the  pursuer  to  claim  the  real  rent  of  the  lands ;  and  in  regard  that  the  objec-. 
tion  stated  by  the  pursuer,  that  he  is  not  bound  to  enter  the  present  defenders  as 
vassals,  in  respect  that  they  are  a  corporation,  and  thereby  will  affect  his  future  legal 
feudal  casualties,  resolves  in- [133] -to  a  very  general  question  in  kw;  ordains  tha 
parties  to  prepare  memorials  upon  that  point  allenarly,  and  to  see  and  interchange  tha 
same."  Afterwards  the  following  interlocutor  was  pronounced :  "  The  Lord  Ordinaiy, 
having  considered  the  memorials  for  the  parties.  Finds,  that,  by  the  terms  of  the  statute 
20th  Geo.  IL  c.  50,  s.  12,  all  persons,  wheUier  heirs,  purchasers,  or  disponeea,  an. 
entitled  to  demand  an  entry  from  the  superior,  or  to  apply  to  the  Lord  Ordinary  on  the 
bills  for  letters  of  homing  to  charge  the  superiors  to  receive  or  grant  new  inf eftments  to 
such  heir,  purchaser,  or  disponee,  and  there  is  no  exception  whatever  of  incorporation^' 
who,  for  a  very  long  period,  have  been  in  use  to  acquire  landed  property  in  Sootlaod,' 
by  conveyance  and  purchase,  in  the  same  way  with  other  persons^  and  there  is  now 
hardly  a  wealthy  corporation  in  this  country  without  landed  property :  Finds,  that  if 
incorporations  could  not  demand  an  entry  in  the  same  way  with  other  disponees  and 
purchasers,  in  terms  of  the  statute  20th  Geo.  IL  and  of  the  Act  1469,  they  could  not 
hold  heritable  property  in  Scotland,  since  there  is  no  process  known  in  the  law  of  Scot- 
land, by  which  they  could  be  compelled  to  hold  their  landed  property  in  the  name  of  a 
trustee,  and  by  which  they  might  be  subjected  to  many  risks  and  inconveniences  to 
which  no  other  disponees  or  purchasers  are  liable  ;  and,  as  every  superior  is  obliged  to 
admit  an  heir  of  entail,  although  the  entail  may  have  settled  the  estate  upon  the  hein 
of  line  to  the  latest  posterity,  and  by  which  the  rights  of  the  superior  may  be  as  much 
injured  as  by  an  incorporation  holding  property,  as  the  incorporation  may  again  dispose 
of  it,  which  the  heir  of  entail  cannot:  Therefore,  finds  that  Mr.  Hill,  as  superior, 
must  receive  the  defenders  as  his  vassals,  upon  their  paying  up  all  the  bygone  feo- 
duties,  and  a  full  year's  rent  of  the  lands  in  question,  and  decerns." 

Against  this  interlocutor  the  pursuer  petitioned ;  and,  upon  considering  his  petition, 
with  answers,  the  Court  ordered  a  hearing  in  presence,  in  which  it  was  argued  for  the 
pursuer — ^That,  if  a  superior  was  forced  to  enter  a  corporation,  he  would  lose  the  whole 
of  his  casualties,  as  a  corporation  never  dies,  and  if  they  alienated  the  lands,  they 
would  do  so  in  the  shape  of  a  feu,  so  as  to  keep  the  fee  constantly  full ;  but  this  was 
contrary  to  the  right  of  the  superior,  to  equity,  and  the  doctrine  of  our  lawyers,- as  well 
as  to  the  decisions  of  the  Court. 

The  superior  has  an  estate  in  the  casualties  of  superiority,  as  well  as  the  vassal  has 
in  the  lands,  and  he  is  not  to  be  deprived  of  these,  more  than  the  vassal  is  of  his  estate. 
The  Act  1469,  c.  37,  does  not  absolutely  in  any  case  compel  the  superior  to  admit  the 
vassal,  as  he  might  himself  take  the  lands  upon  becoming  liable  for  the  debt ;  Enkine, 
b.  ii.  tit.  7,  s.  6 ;  and  besides,  this  Act  does  not  apply  to  corporations  at  all ;  for,  although 
the  words  buyer  and  creditor  might  be  held  to  comprehend  them,  yet,  if  they  were  so, 
it  would  be  in-  [134]  -consistent  with  the  other  parts  of  the  Act  And,  accordingly, 
Craig  is  of  opinion,  that  a  superior  is  not  bound  to  enter  a  corporation ;  B.  ii.  D.  16,  & 
20;  B.  i.  D.  14,  s.  10.  Sir  George  Mackenzie's  authority,  VoL  IL  p.  295,  is  to  the 
same  effect ;  as  is  also  the  opinion  of  Lord  Stair,  B.  ii.  tit.  3,  &  41 ;  and  it  was  expressly 
found  in  the  House  of  Lords,  in  the  case  of  the  University  of  Glasgow  against  Hamilton 
Dalziel  {RohertsoTCs  Reports),  that  a  superior  is  not  bound  to  receive  a  corporation  aa 
his  vassal 
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The  Act  20th  Geo.  II.  does  not  alter  the  case,  as  it  merely  gives  a  more  easy  and 
lees  expensive  mode  of  obtaining  an  entry  to  those  who  had  formerly  a  right  to  demand 
it,  and  does  not  confer  any  right  npon  those  who  had  not  previously  enjoyed  it.  Had 
it  been  meant  to  do  so,  the  right  would  have  been  expressly  bestowed.  The  decision  in 
the  House  of  Lords,  in  the  case  of  the  College  of  Glasgow,  must  have  been  known  to 
the  framers  of  this  statute,  and  had  they  meant  to  make  any  alteration  upon  the  law  as 
settled  by  it,  they  would  have  done  so  expressly. 

The  construction  upon  the  statute  now  contended  for,  is  that  which  has  been  put 
npon  it  by  BankUm,  b.  iii.  tit.  2,  p.  90 ;  and  by  Urakine,  b.  ii.  tit.  7,  p.  7 ;  tit.  12, 
p.  27. 

It  is  said,  that,  if  a  superior  is  not  bound  to  enter  a  corporation,  they  cannot  hold 
lands  at  all ;  but  this  is  not  the  case,  as  they  may  enter  by  means  of  a  trustee,  and  thus 
the  casualties  of  the  superior  will  be  saved. 

The  defenders  found  upon  the  analogy  between  the  case  of  a  corporation,  and  that 
of  an  heir  of  entail,  whom,  they  say,  the  superior  is  bound  to  receive,  whether  he  is  heir 
of  line  or  not.  It  is  unnecessary  to  go  into  this  part  of  the  argument,  as  it  is  not  a 
settled  point,  that  the  superior  is  bound  to  receive  an  heir  of  entail,  who  is  not  the  heir 
of  the  former  investiture,  as  appears  from  the  case,  Mackenzie  against  Sir  Hector 
Mackenzie,  4th  July  1777. 

For  the  defenders*,  it  was  argued,  That,  though  apparently  the  weight  of  authority, 
and  the  equity  of  the  case,  was  against  them,  yet,  upon  more  minute  consideration,  the 
difficulty  would  be  removed,  as  it  would  turn  out,  that  the  authorities  were  not  so  for- 
midable  as  they  at  first  appeared,  and  that  the  demand  made  by  the  superior  was 
unreasonable. 

Previous  to  the  Act  1469,  no  superior  was  bound  to  admit  any  vassal,  but  one  of  his 
own  choice.  The  choice  of  a  vassal  in  those  days  was  no  inconsiderable  privilege ;  the 
casualties  of  superiority  were  then  but  a  secondary  consideration.  Notwithstanding, 
however,  the  Act  1469  passed  when  the  feudal  system  was  in  its  original  vigour.  It  is 
something  surprising,  that  this  Act  did  then  pass,  and  compelled  every  superior  to 
receive  apprisers.  The  terms  of  this  Act,  as  to  the  persons  to  be  admitted,  are  quite 
general,  without  any  limitation,  and  no  distinction  is  made  between  one  description  of 
vaasals  and  another ;  nor  is  this  to  be  wondered  at,  as  the  loss  of  casualties  was  a  trifling 
grievance  in  comparison  with  that  of  forcing  a  vassal  upon  a  superior  contrary  [135]  to 
his  inclination.  The  only  remedy  the  superior  had,  was  to  pay  the  debt,  and  take  an 
assignation  to  the  apprising,  and  if  he  thought  a  corporation  not  an  eligible  vassal,  the 
same  remedy  was  open  to  him  in  that  case  as  in  any  other.  The  Act,  therefore,  is  quite 
general,  and  makes  no  distinction  between  vassals. 

The  Act  1469  passed  about  a  century  before  the  Heformation.  At  this  time,  near 
the  one-half  of  the  lands  in  the  country  were  held  by  religious  societies,  all  of  which 
were  corporations.  It  is,  therefore,  somewhat  surprising  to  hear,  that  a  corporation  is 
not  a  proper  vassal.  There  is  no  statute  against  donation  in  mortmain  in  Scotland ; 
and  if  there  had  been  any  distinction  in  common  law  between  corporations  and  other 
vassals,  religious  societies  would  have  been  prevented  from  having  any  commerce  with 
the  world,  and  they  could  have  had  no  security  for  their  money,  as  there  were  very  few 
moveables  in  Scotland  at  that  time ;  yet  the  church  were  engaged  in  all  the  limited 
transactions  of  the  day.  It  was  of  little  consequence  to  the  superior,  that  a  corporation 
should  be  forced  upon  him,  when  the  casualties  were  comparatively  of  so  little  conse* 
quence.  Accordingly,  from  the  date  of  this  Act,  to  the  year  1707,  no  instance  is 
produced  of  a  superior  having  refused  an  entry  to  a  corporation ;  nor  do  the  records  of 
this  Court  afford  one  instance  of  corporations  having  been  entered  by  a  trustee. 

But  farther,  upon  referring  to  the  statements  in  various  pleadings  that  took  place  in 
the  beginning  of  last  century,  in  the  case  of  the  Master  of  the  Church  and  Bridge  Work 
against  the  King's  College  of  Aberdeen,  1712,  it  will  be  found  stated  strongly,  that  a 
corporation  never  had  been  refused  entry.  Lord  Stair  mentions,  that  the  question 
never  had  been  stirred.  Had  any  doubts  been  entertained  regarding  it,  the  question 
surely  would  have  been  agitated.  In  1664,  in  the  case  of  Silver  Craigs,  the  superior 
was  charged  to  receive  the  Hospital  of  Glasgow  as  his  vassal.  This  affords  clear 
evidence,  that,  for  two  centuries  and  a  half,  the  practice  has  been  to  enter  corporations. 
Had  the  statute  been  ambiguous,  this  practice  would  have  been  sufficient  to  have  ej(* 
plained  it. 
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The  authority  of  Craig,  relied  upon  by  the  pnrsaer,  does  not  apply  to  the  present 
case,  as,  in  the  passage  founded  upon,  he  is  speaking  not  of  the  law  of  Scotland,  hat  of 
the  law  of  England ;  a  circumstance  which  Lord  Stair  seems  to  have  overlooked  in 
referring  to  his  opinion. 

With  regard  to  Lord  Stair's  ow^  opinion,  which  has  been  quoted,  he  tells  us,  ^1 
the  point  has  never  been  debated,  and  he  leaves  it  to  public  determination :  he  does  not 
say  what  the  law  is,  but  merely  what  he  thinks  it  ought  to  be. 

There  were  eight  old  feudal  casualties.  That  of  composition  is  only  about  250  jeaa 
old.  Neither  purpresture,  disclamation,  nor  escheat,  fell  by  the  reception  of  a  corpora- 
tion. As  to  Don-entry,  the  superior  was  only  entitled  to  it  from  delinquency  in  tbe 
vassal  not  entering,  A  corporation  is  always  entered,  so  there  could  [136]  be  no 
delinquency ;  then  he  only  loses  relief,  ward,  and  marriage. 

As  to  the  composition,  it  is  not  affected,  as  a  corporation  may  sell ;  besides,  the  losi 
of  the  composition  is  not  a  ground  for  refusing  the  entry,  as  there  are  many  cases  in 
which  the  superior  loses  it  Thus,  in  the  case  of  an  entail,  the  composition  is  lost  to 
the  superior  as  long  as  the  heir  of  line  and  heir  of  entail  continue  the  same.  Indeed, 
it  is  not  settled,  that  an  heir  of  entail  is  not  entitled  to  his  entry,  without  payment  of 
any  composition,  though  he  be  not  heir  of  line ;  all,  therefore,  that  the  superior  lost 
during  the  existence  of  ward-holding,  by  receiving  a  corporation  for  his  vassal,  was  the 
casualties  of  relief,  ward,  and  marriage ;  and  the  hardship  which  he  might  thus  sustain 
could  not  at  all  be  compared  to  that  which  must  have  been  borne  by  the  corporations. 
Could  they  only  have  entered  through  the  medium  of  a  trustee,  who  would  have  been 
their  trustee  in  a  ward-holding  9  For  what  interest  had  such  a  trustee  not  to  incor 
delinquency  ?  The  Court,  therefore,  in  the  cases  above  alluded  to,  held  the  proposed 
remedy  of  a  trustee  to  be  worse  than  the  disease,  and  the  decisions  in  these  cases  are 
express  authorities  in  the  present  question.  It  is  very  true,  one  of  these  cases  went  to 
appeal,  and  appears  to  have  been  reversed.  It  is  very  probable  there  was  no  Scotch 
counsel  present  at  arguing  the  case ;  the  reversal  was  not  known  down  to  the  [year]  1730, 
and  it  was  not  till  ten  years  afterwards  that  it  was  published  in  the  third  edition  of 
Lord  Stair's  work.  No  notice  is  taken  of  the  reversal  by  Lord  Kaimes.  It  is  said, 
that  many  of  the  cases  reversed  upon  appeal  are  not  noticed  in  Scotland ;  many  of  them 
do  not  deserve  to  be  noticed,  and  have  not  been  attended  to  since.  Vide  case  of  Cnig 
of  Eiccarton,  and  the  case  of  Falconer  as  to  away-going  crop. 

A  single  decision  does  not  make  law;  the  case  is  therefore  quite  open;  and  the 
decision  to  be  now  given  ought  to  be  ruled  by  the  same  principles  which  guided  the 
Court  in  1707-12. 

The  case  of  corporations  is  now  much  more  favourable  than  it  was  at  that  time ;  the 
Act  1748  has  abolished  three  of  the  casualties,  and  there  only  remains  that  of  relief 
which  can  be  lost)  and  there  cannot  be  the  smallest  comparison  between  the  hardship  of 
forcing  a  vassal  to  have  a  trustee,  and  that  of  the  superior  losing  his  relief,  when  the 
vassal  has  offered  to  pay  him  its  calculated  value. 

At  advising  this  cause  upon  the  hearing,  the  following  opinions  were  delivered  by 
the  Judges : 

Lord  Hermand. — I  cannot  either  adopt  the  principles  or  condusionB  of  the 
defenders.  The  same  argument  applies  to  the  statute  Geo.  II.  as  to  the  Act  1469^  and 
the  House  of  Lords  have  decided  upon  the  argument  upon  both.  It  is  incumbent  on 
the  respondents  to  shew,  that  forcing  the  superior  to  enter  them  will  not  be  hurtful  to 
his  interest ;  but  this  they  cannot  shew,  for,  as  [137]  they  never  sell  the  property 
acquired  by  them,  allowing  them  to  enter,  deprives  the  superior  of  his  meet  important 
casualty.  It  is  said  that  a  corporation  may  sell,  but  we  never  see  them  do  so ;  and,  at 
any  rate,  supposing  them  to  sell,  the  purchaser  will  not  enter^  as  the  fee  is  fuU,  for  his 
author,  the  corporation,  can  never  die.  Now,  is  there  any  law  for  laying  this  hardship 
upon  the  superior  ?  Till  I  saw  the  interlocutor  under  review,  I  never  had  the  slightest 
idea  there  was.  We  know  there  could  have  been  no  such  thing  originally,  as  it  is  only 
by  statute  that  a  superior  is  bound  to  enter  a  singular  successor.  The  remedy  formerly 
was  by  adjudication,  and  then  there  was  no  injury  done  to  the  superior,  as  he  had  it  in 
his  power,  by  paying  the  debt,  to  take  the  fee  to  himself.  Afterwards  vassals  fell  upon 
the  expedient  of  granting  a  bond  for  the  price,  that  the  purchaser  might  obtain  an  entry 
by  adjudication. 

Is  a  gratuitous  donee  then  not  liable  in  a  year's  rent?    The  respondents  cannot  saj^ 
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80 ;  bat  they  say,  why  should  they  not  be  entered  1  The  answer  is,  that  they  are  not  a 
fit  vassal.  The  superior  is  not  bound  to  receive  any  vassal  more  powerful  than  himself. 
A  variation  was  introduced.  The  case  of  the  College  of  Glasgow  was  reversed  upon 
appeal  But  it  is  said  that  this  was  altered  by  the  20th  of  Geo.  II.  The  preamble  of 
that  Act  refutes  this  argument,  and  Erskine  and  Bankton  are  clear  upon  the  point 

I  doubt  if  the  expedient  of  entering  by  a  trustee  be  practicable ;  but  if  the  respon- 
dents insist  for  an  entry,  it  lies  with  them  to  find  the  expedient.  The  most  natural 
would  be  by  stipulating  a  renewal  of  the  investiture  at  stated  periods,  so  as  to  put  them 
on  a  footing  with  other  vassals. 

Lord  Suecoth. — I  differ  essentially  from  some  of  the  propositions  laid  down  by  Lord 
Hermand.  I  am  at  a  loss  to  understand  the  full  extent  of  Mr.  Hill's  argument.  If  be 
maintains  that  he  is  not  bound  to  give  an  entry,  and  may  lay  hold  of  the  rents  of  the 
lands,  I  dissent  from  that  proposition.  He  originally  brought  an  action  of  declarator  of 
non-entry,  in  which  he  obtained  decree  against  young  Grindlay ;  and  upon  his  death,  a 
supplementary  action  having  been  raised  against  the  present  defenders,  they  stated  them- 
selves willing  to  enter,  when  Mr.  Hill  maintained,  that  he  was  not  bound  to  receive  a 
corporation  as  bis  vassal.  In  the  course  of  the  discussion,  Mr.  Hill  admitted,  that  he 
was  willing  to  enter  this  corporation  by  means  of  a  trustee.  Accordingly,  his  petition 
prayed  your  Lordships  "  to  find  that  the  petitioner  is  not  bound  to  grant  an  investiture 
to  the  respondents ;  to  ordain  the  respondents  to  nominate  and  present  to  the  petitioner 
a  trustee ;  or  to  do  otherwise  in  the  premises  as  to  your  Lordships  shall  seem  jusf  If 
Mr.  Hill  only  means  that  we  are  to  arrange  matters  equitably  between  the  parties,  this 
I  think  we  have  full  power  to  do ;  but  if  he  maintains  that  he  is  entitled  to  refuse  to 
enter  the  defenders,  and  to  take  the  lands  to  himself,  [138]  this  is  a  proposition  which 
I  did  not  expect  to  see  maintained  at  the  present  day. 

The  real  question  at  issue  seems  to  be,  whether  this  corporation  must  enter  by  a 
trustee  9  In  judging  of  it,  it  is  to  be  remembered  that  the  superior's  powers  have  been 
much  restricted  in  the  course  of  the  present  century.  In  the  beginning  of  the  reign  of 
Geo.  I.  and  with  a  view  to  the  rebellion  1715,  the  Act  Ist  Geo.  I.  c.  54,  was  pc^sed^ 
abolishing  personal  attendance,  and  assembling,  under  pretence  of  hunting,  warding,  and 
watching,  as  required  by  many  charters ;  and  authorizing  the  Court  of  Session  to  settle 
small  annual  sums  to  the  superior  in  lieu  of  them.  Erskine  notices  a  case  between  the 
Duke  of  Gordon  and  Hay  of  Eaines  in  1721,  where  a  trifle  of  5s.  yearly  was  allowed 
under  that  Act 

After  the  rebellion  1745,  farther  and  very  important  alterations  were  made.  Herit- 
able jurisdictions  were  taken  away  by  Act  20th  Geo.  II.  c.  43.  By  20th  Geo.  II.  c.  50, 
ward-holdings  were  converted  into  blench  and  feu-holdings,  and  the  heavy  casualties  of 
ward,  marriage,  &c  were  compensated  by  a  yearly  feu-duty  in  money,  which  was  fixed 
according  to  certain  rules  established  by  an  Act  of  Sederunt  in  1749.  By  the  same  Act, 
s.  10,  certain  clauses  which  sometimes  occurred  in  feu-rights,  particularly  those  de  non 
dlienando  sine  consensu  superiorum,  were  converted  into  additional  feu-duties,  which 
were  afterwards  settled  by  Act  of  Sederunt,  10th  March  1756.  By  s.  12,  every  superior 
was  obliged  to  receive,  and  might  be  charged  with  homing,  to  give  an  entry  to  any 
vassal,  whether  coming  as  an  heir  or  singular  successor,  in  the  words  of  the  Act,  to  grant 
new  infeftments  to  such  heir,  purchaser,  or  disponee  respectively.  And,  by  the  next 
section,  viz.  13,  it  was  provided,  that  the  superior  was  not  obliged  to  obey  such  charge, 
unless  the  vassal  tendered  the  legal  casualty,  viz.  a  duplication  of  the  feu-duty  if  an  heir, 
and  a  year's  rent  if  a  singular  successor. 

This  was  a  most  important  alteration  in  the  law,  for  till  that  period,  the  superior  was 
not  obliged  to  enter  any  voluntary  singular  successor. 

By  the  Act  1469,  he  could  indeed  be  required  to  enter  an  adjudger  for  debt,  with 
an  option  of  paying  the  debt,  and  taking  the  land  to  himself. 

Since  the  Act  20th  Geo.  II.  c.  50,  the  obligation  upon  the  superior  to  receive  every 
singular  successor  of  every  description,  upon  receiving  a  year's  rent,  has  been  considered 
as  indisputable.  Accordingly,  no  such  question  as  the  present  has  occurred  since  the 
date  of  that  Act ;  although  the  practice  of  naming  a  trustee  has  not  been  followed.  The 
words  of  the  12th  section  of  the  above  statute,  which  obliges  superiors  to  receive  singu- 
lar successors  of  every  description,  are  quite  general,  and,  in  my  opinion,  apply  to  a  cor- 
poration or  community  purchasing,  as  well  as  to  an  individual.  A  corporation  in  Scot- 
knd  is  entitled  to  give  lands  in  feOj  and  thereby  to  become  a  superior,  and  to  eigoy  every 
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priyilege  as  such.    Bat  it  is  equally  entitled  to  acqoire  lands  in  fen,  and  therebj  to 
become  a  vassal,  and,  of  course,  to  enjoy  the  ri^ts  of  [139]  a  vaenaL     We  have  no 
mortmain  estates  here  as  in  England,  and  no  exclusion  of  any  community,  either  dvil  or 
religious,  from  the  benefit  of  holding  property,  either  as  superior  or  vassaL 

If  the  20th  Geo.  IL  meant  to  exclude  a  certain  class  of  proprietors  (viz.  commooities) 
from  holding  property  in  a  proper  feudal  manner,  it  would  have  done  so  in  express  terms, 
and  would  not  have  left  this  to  be  inferred  from  circumstances,  or  from  doubtful  con- 
struction. 

Even  heirs  of  entail  must  be  entered,  though  alienation  is  strictly  prohibited  by  ths 
entail,  and,  consequently,  the  casualties  due  upon  entering  singular  successors  may  be 
lost  for  centuries.  This  is  much  more  prejudicial  to  superiors  than  the  entering  a  corpoia- 
tion,  who  may  sell,  and  often  do  sell. 

It  is  said,  that,  by  the  13th  sect,  of  the  20th  Geo.  II.  all  the  superior's  casualties  are 
preserved,  and  that  this  strikes  against  the  entering  corporations.  But  it  is  of  the  verj 
nature  of  a  casualty,  that  it  cannot  be  exacted  except  when  it  is  actually  due,  and  no 
claim  can  be  made  for  future  casualties  tUl  they  exist.  I  rather  think  this  clause  merelj 
saves  the  casualty  then  due,  which  must  be  paid  before  the  superior  is  obliged  to  obey 
the  charge.  But,  supposing  it  had  been  meant  to  apply  to  future  casualties,  this  could 
only  be  done  by  authorizing  the  Court  of  Session  to  make  compensation  to  the  supenoi^ 
where  the  nature  of  the  case  made  it  impossible,  or  difficulty  to  exact  them  in  kind.  The 
various  clauses  of  the  Act,  20th  Geo.  II.  and  also  of  the  jurisdiction  Act,  as  well  as  of 
the  Act  1st  Geo.  I.  abolishing  personal  attendance,  shew  that  this  was  the  spirit  and 
intention  of  all  of  theuL 

It  appears  to  me,  that  since  the  passing  of  the  Act  20th  Geo.  IL  no  vassal  can  be  refused 
an  entry  in  any  circumstances,  and  when  special  cases  occur,  your  Lordships  must  inte^ 
fere  to  adjust  the  casualties.  Corporations  may  sell,  and  actually  do  sell  Is  a  superior 
entitled  to  refuse  to  enter  a  corporation,  and  to  take  the  lands,  because  the  corporatioa 
is  not  so  likely  to  sell  ?  Where  is  this  to  stop  1  A  superior,  even  in  the  case  of  an 
individual,  may  say,  this  is  a  very  prudent  family;  they  are  not  likely  to  sell;  and 
therefore  I  am  not  bound  to  take  them  as  a  vassal. 

The  casualty  at  the  entry  of  singular  successors,  therefore,  remains  entire,  whether 
the  vassal  is  a  corporation  or  an  individual.  It  is  only  the  casualty  at  the  entry  of  hein 
which  is  lost)  so  long  as  the  community  continues  the  vassal ;  and  the  real  question  ia^ 
what  compensation  is  due  to  the  superior  for  the  loss  of  this  generally  trifling  casualty 
of  a  duplication  of  the  feu-duty  )  The  whole  casualty  upon  the  entry  of  an  heir,  in  the 
present  case,  is  the  duplicand  of  five  pounds  Scots.  This  is  all  the  superior  loses,  and 
all  that  he  can  be  entitled  to  is  indemnification  for  this  loss. 

Mr.  Hill  states,  that  a  corporation  can  only  be  entered  by  a  trustee.  I  do  not  think 
that  this  is  the  most  convenient  mode.  What  is  meant  by  entering  a  trustee  and  his 
heirs  1  How  do  we  know  that  the  heir  will  enter  1  And  if  he  do  not  enter,  then  there 
must  be  a  new  trustee,  who  is  a  singular  successor,  and  another  year's  [140]  rent  becomes 
due  to  the  superior.  Thus  the  superior  would  derive  an  advantage  he  is  not  entitled  to, 
contrary  to  the  spirit  of  the  statutes,  which  was  to  free  vassals  from  unreasonable  restiainti 
in  the  disposal*  of  their  property.  But  there  might  be  other  inconveniences  from  the  mode 
of  entering  a  corporation.  The  trustee  may  forfeit  the  feu,  and  his  constituent  may  thus 
lose  it  altogether.  His  heir  may  go  out  of  the  country,  and  the  community  for  whom 
he  is  trustee  may  suffer  through  his  neglect  It  does  not  appear  to  me  that  this  is  ths 
mode  in  which  corporations  have  been  usually  entered.  In  practice,  the  custom  seems 
to  have  been  to  double  the  feu-duty,  at  every  twenty-five  or  thirty  years,  where  a  com- 
munity was  the  vassal.  This  appears  from  an  appendix  to  one  of  the  papers,  which 
contains  various  charters  granted  to  communities,  in  some  of  which  there  is  the  usual 
clause  doubling  the  feu-duty  at  the  entry  of  each  heir,  while,  in  others,  the  matter  is 
settled  by  a  fixed  sum  every  twenty-five  years,  in  lieu  of  the  composition  for  entering 
both  heirs  and  singular  successors.  It  is  said,  that  all  this  is  a  matter  of  compromise, 
which  the  superior  may  go  into  or  not,  as  he  pleases.  But,  by  the  terms  and  spirit  of 
the  Act  20th  Geo.  II.  this  Court  has  sufficient  powers  to  prescribe  such  mode  of  giving 
an  equivalent  for  the  remaining  casualties,  as  shall  appear  to  them  most  reasonable 
What  other  authority  has  the  Court  for  enforcing  the  nomination  of  a  trustee  t 

This  leads  to  the  question,  whether  the  Court  are  tied  down  by  the  authorities,  to 
enforce  that  mode  oi  preserving  the  superior's  casualty  at  the  entry  of  beiia, 
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It  is  not  clear  whether  the  passage  quoted  from  Craig  applies  to  the  law  of  Scotland, 
kit)  at  any  rate,  the  rights  of  superiors  were  then  very  great,  and  have  been  much 
abridged  since  his  time.  Lord  Stair,  in  discussing  the  question,  whether  a  superior 
most  enter  a  corporation,  who  had  adjudged  the  estate  of  a  vassal,  first  states  the  case 
of  a  vassal  granting  a  bond,  on  purpose  that  an  adjudication  may  be  used  without  any 
leal  debt,  and  states,  that  superiors  cannot  be  compelled  to  enter  the  corporation  in 
that  case.  But)  at  the  period  he  wrote,  no  superior  was  bound  to  enter  a  voluntary 
singular  successor,  which  a  person  adjudging  without  any  real  debt  really  was.  Stair 
next  states  the  case  of  a  corporation  becoming  creditor  to  a  vassal  in  a  debt  truly 
incurred,  and  adjudging  the  vassal's  estate.  He  then  states  Craig's  opinion,  but  gives 
none  of  his  own,  and  suggests  the  idea  of  a  trustee  as  more  just  and  equitable  than 
entering  the  corporation  itself. 

This  was  merely  a  suggestion  of  one  equitable  mode  of  arranging  the  matter.  He 
does  not  state  it  as  the  only  mode  which  could  be  adopted  agreeably  to  feudal  principles. 

The  expedient  of  paying  a  double  of  the  fen-entry  every  twenty-five  years,  would 
not  have  answered  so  well  at  that  period,  nor  could  any  just  calculation  be  made  while 
ward-holdings  subsisted.  The  minority  of  the  vassal  could  not  well  be  calculated,  for  it 
was  impossible  to  say  whether  the  heir  would  be  minor  at  the  [141]  death  of  the  vassal. 
Neither  could  the  casualty  of  marriage,  which  was  due  on  all  ward-holdings,  and  often 
put  at  that  period  into  feu-charters.  It  was  only  due  when  the  heir  of  the  vassal  was 
not  married  at  the  death  of  his  predecessor,  and  it  was  impossible  to  say,  before-hand, 
whether  this  might  be  the  case. 

It  is  not  surprising,  then,  that  Lord  Stair  thought  of  the  expedient  of  a  trustee. 
This  suggestion,  however,  was  not  followed  by  the  Court  in  the  case  of  the  College  of 
Glasgow,  probably  on  account  of  the  inconveniences  which  Forbes,  in  his  report  of  the 
case,  states  to  have  been  uiged  against  it,  "so  that  ike  remedy  was  worse  than  the 
disease,*^ 

The  Court  of  Session,  therefore,  found  that  the  superior  must  enter  the  college,  or 
pay  the  debt  for  which  the  adjudication  was  led.  This  judgment  was  altered  (not, 
properly  speaking,  reversed)  by  the  House  of  Lords,  in  1715,  the  Lord  Chancellor 
(Cooper)  having,  unaided  by  the  assistance  of  Scotch  counsel,  resort.ed  to  Lord  Stair's 
idea  of  a  trustee,  as  an  equitable  mode  of  arranging  matters  between  the  parties.  The 
House  of  Lords  did  not  find  that  the  university  were  not  entitled  to  be  entered  in  some 
way.  It  was  the  difficulty  arising  from  the  nature  of  the  casualties  in  wani-holdings 
which  was  dwelt  upon  in  the  argument  in  the  House  of  Lords,  as  appears  from  the 
statement  given  by  Mr.  Robertson,  p.  175  of  his  Reports  of  Cases  on  appeal.  The 
casualty  at  the  entry  of  an  hfiir  was  not  even  mentioned. 

But,  after  the  abolition  of  ward-holdings,  the  reason  for  a  trustee  ceased,  for  there 
would  be  little  hardship,  although  the  duplication  of  the  feu-duty,  generally  trifling, 
was  lost;  and,  at  any  rate,  the  value  of  it  was  easily  calculated,  upon  the  usual 
calculation  of  lives. 

This  decision,  which  appears  to  have  been  unknown  here  till  1756,  and  pronounced 
before  the  passing  of  the  20th  Geo.  II.  was  the  sole  ground  for  Lord  Bankton  «nd 
Erskine's  opinion.  Before  Lord  Bankton  knew  of  it,  he  was  of  opinion,  that,  since 
20th  Geo.  IL  the  superior  could  not  refuse  a  corporation ;  see  b.  ii.  tit.  3,  s.  62,  and  b. 
ii.  tit.  4,  s.  11,  the  latter  not  quoted  in  the  papers. 

After  being  informed  of  the  decision  of  the  House  of  Lords,  Lord  Bankton,  in  a 
new  edition,  states,  that  the  question  would  merit  farther  consideration.  And  he  states 
it  to  have  been  the  opinion  of  lawyers,  in  former  times,  that  a  superior  was  not  obliged 
to  enter  a  corporation,  "unless  some  remedy  was  provided  for  saving  to  them  the 
casualties." 

Even  now,  since  the  20th  Geo.  II.  the  defenders  propose  the  remedy  of  doubling 
the  feu-duty  every  twenty-five  years,  firskine,  in  the  passage  where  he  treats  of  the 
Act  20th  Geo.  II.  certainly  doubts  whether  it  lays  superiors  under  an  obligation  to 
snter  a  corporation,  but  does  not  give  a  positive  opinion.  In  the  other  passage,  in  his 
title  of  Adjudications,  he  notices  the  decision  of  the  House  of  Lords  in  the  case  of  the 
College  of  Glasgow,  and  says,  that  it  would  seem  that  superiors  are  not  obliged,  even  at 
this  day,  to  enter  corporations  who  have  adjudged ;  but  he  re-  [142]  -fers  to  no  decisions 
posterior  to  the  Act  20th  G^.  IL  I  cannot,  therefore,  consider  the  solitary  decision  in 
the  case  of  the  College  of  Glasgow,  pronounced  in  the  circumstances  already  noticed, 
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aad  which  appiara  aofc  to  have  been  coasidered  as  well  decided,  and  certainly  has  Dot 
beea  followed  ia  practice,  as  binding  upon  us;  and,  at  any  rate,  it  did  not  find  » 
terminie  th%t  a  superior  can  refuse  to  enter  a  corporation.  I  am,  therefore,  of  opiaioo, 
Mr.  Hill  must  enter  the  defenders  upon  their  agreeing  to  piy  a  duplication  of  the  feo- 
duty  every  twenty-five  years. 

Lord  Bcdmuto. — We  are  to  consider  whether  there  is  any  thing  in  law  to  deprive 
the  superior  of  his  casualties.  There  is  nothing  in  the  Act  20th  Geo.  II.  so  do  it 
The  College  of  Glasgow  was  a  creditor,  and  therefore  was  found  entitled  to  an  eatrj 
under  the  Act  1469.  That  case  was  reversed  in  the  House  of  Peers,  and  there  was  % 
very  singular  thing  in  their  judgment :  they  held  that  if  any  casualties  had  oecaired 
since  Mrs.  Kobertson's  admission,  the  superior  was  entitled  to  them.  No  alteration 
was  made  by  the  20th  Geo.  II.     Nothing  can  deprive  the  superior  of  his  rights. 

Lm'd  Bdlgray, — I  am  quite  satisfied  that  this  interlocutor  ought  to  be  altered.  I 
am  rather  inclined  to  come  to  the  conclusion  of  Lord  Succoth,  though  I  differ  from  his 
Lordship  in  some  respects  as  to  the  grounds  upon  which  I  come  to  that  condosioQ. 
In  the  feudal  law,  and  by  the  law  of  Scotland,  two  distinct  estates  are  recognised;  the 
dominium  directum^  and  the  dominium  utile. 

For  long,  the  rights  of  the  superior  were  more  valuable  than  that  of  the  vassal,  and 
were  entitled  equally  with  the  vassals  to  the  protection  of  the  constitutional  law  of  the 
country. 

All  these  remain,  with  the  exceptions  of  mere  modifications,  which  have  ariaea  from 
the  gradual  civilisation  of  the  country,  the  changes  in  the  habits  of  the  people,  and  the 
extension  of  commerce.  At  an  early  period  of  the  feudal  law,  this  question  never 
could  have  occurred,  because  the  superior  was  not  bound  to  receive  any  persoQ 
whatever  but  he  who  could  claim  under  the  original  investiture.  Even  when  this  came 
to  be  a  little  relaxed,  he  had  a  right  to  object  to  any  transference  by  which  he  was 
anywise  affected. 

The  first  step  taken  by  the  law  to  encroach  upon  the  right  of  superiors  in  the  entry 
of  vassals  was  certainly  by  the  Act  1469,  c.  37. 

The  true  import  of  this  Act  was  simply  to  give  relief  to  creditors  and  apprisers,  and 
no  more.  It  had  no  reference  to  disponees.  The  expression,  "  or  other  buyer,"  means 
the  buyer  under  the  brief  of  distress. 

That  this  was  the  understood  meaning  of  the  statute,  may  be  seen  from  Madcend^* 
Observations,  s.  5,  upon  that  statute.  From  QrcUg,  b.  iii.  D.  1,  s.  13,  and  from  a 
decision  of  the  Court  of  Session,  24th  June  1663,  Pencil  against  MacdougaL 

The  Act  1469  was  productive,  indirectly,  of  a  great  alteration  [143]  upon  the  lav, 
for  disponees  took  the  benefit  of  it,  and  became  fictitious  creditors  and  appriaers. 
Craig  complains  of  this  as  a  grievance,  but  he  knew  of  no  instance  of  any  reduetioii 
being  brought  upon  that  head.  And  so  much  had  this  practice  crept  in,  that  although 
Lord  Stair  mentions  that  a  superior  is  not  bound  to  acknowledge  a  tailzie ;  b.  ii.  i  3,  & 
43;  yet  he  states,  that  if  the  superior  refuses  to  receive  a  resignation,  or  to  grant 
confirmation,  an  adjudication  may  be  led,  and  he  may  be  compelled  to  grant  an  entry; 
b.  ii.  t  3,  8.  59. 

Another  encroachment  on  the  right  of  superiors,  as  to  the  entry  of  vassals,  arose 
from  the  bankrupt  statutes  authorizing  the  sale  of  such  estates;  vide  the  case  of 
Kennedy,  1695. 

A  third  encroachment  arose  from  the  statute  1685,  relative  to  entails.  It  empowdis 
all  men  to  entail  their  lands.  But,  by  that  Act^  the  rights  of  the  Crown  and  of  all 
superiors  are  reserved  entire.  Yet  the  superior  was  bound  to  receive  the  heir  of  entail, 
if  ho  was  also  heir  of  line,  though  he  succeeded  as  a  disponee,  and  he  could  not  olgeet 
to  do  so.  But  whenever  the  entail  went  beyond  the  heirs  of  the  original  investitare. 
or  called  others  than  the  heir  of  line,  it  was  considered  that  che  superior's  right  to 
refuse  an  entry  evived  under  the  reservation  in  the  Act;  4th  July  1777,  Mackeniieof 
Redcastle;  19th  November  1795,  Duke  of  Argyll  against  the  Earl  of  Dunmore;  and 
the  cases  of  the  Earl  of  Dalhousie  and  the  Earl  of  Breadalbane,  decided  in  Excheqoer, 
where  the  parties  found  caution,  that,  upon  the  succession  opening  to  the  fourth  son, 
they  would  pay  a  year's  rent. 

The  last  encroachment  upon  the  right  of  superiors  is  the  statute  20th  Gea  IL 
which  contains  many  important  clauses,  worthy  of  consideration.  Is^,  It  takes  away 
ward-holdings.     2d,  It  takes  away  clauses  in  feus,  de  maritagiis  et  de  nan  alienando. 
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3^  It  simplilies  the  diligence  against  superiors  in  the  case  of  apprisera,  and  adjudgera. 
Uh^  It  extends  the  benefit  of  the  Act  1469  to  disponees.  bth,  It  clearly  reserves  entire 
the  right  of  saperiors.  6/^,  It  bestows  jurisdiction  upon  the  Court  of  Session  to 
determine  all  questions  between  superiors  and  vassals. 

Then  the  question  comes  to  be,  can  a  superior,  under  all  these  circumstances,  object 
to  a  corporation  being  entered  as  his  vassal  ? 

According  to  the  original  principles  of  the  feudal  law,  it  is  quite  clear  that  it  was 
impossible  a  corporation  could  have  been  entered  without  the  consent  of  the  superior, 
and  even  after  the  Act  1469  was  passed,  it  is  clear,  both  from  Craig  and  Lord  Stair's 
opinion,  that  corporations  could  not  be  forced  upon  superiors  as  adjudgers;  a  fortiori 
they  never  could  have  been  so  as  disponees.  This  is  evident  from  Lord  Stair's 
suggestion  of  taking  a  trustee  in  such  cases.  Bankton  has  varied  in  his  opinion.  In 
his  first  volume  he  is  decide!  that  corporations  should  be  entered ;  and  in  his  second 
volume  he  retracts  this  opinion ;  ii.  2,  90 ;  and  he  expresses  himself  more  fully,  iii.  10, 
15.    Erskine  is  clear  and  decided  that  a  corporation  may  be  objected  to  as  a  vassal. 

With  respect  to  the  decisions  of  the  Court,  there  are  only  two;  [144]  11th 
December  1712,  Master  of  the  Church  and  Bridge  Work  of  Aberdeen ;  24th  July  1713, 
College  of  Glasgow.  The  last  of  the  two  was  reversed  upon  appeal,  which  unhinges 
the  authority  of  those  cases ;  but  the  judgment  of  the  House  of  Lords,  in  that  case, 
certainly  admits  a  principle  which  will  enable  the  Court  to  determine  this  cause, 
particularly  since  the  passing  of  the  Act  of  Geo.  II. 

What  are  the  rights  of  superiors  and  vassals  at  this  day  1  Whatever  they  are,  they 
must  be  supported.  A  corporation  is  capable  of  holding  real  property.  A  superior 
cannot  object,  as  formerly,  that  he  is  not  bound  to  receive  it,  as  it  is  incapable  of  feudal 
services. .  He  has  no  interest  to  object  if  his  feudal  rights  are  preserved  entire  to  him, 
as  well  and  as  beneficially  as  if  an  individual  was  presented  to  him.  The  pursuer  is 
sensible  of  this,  as  he  prays  your  Lordships  not  to  find  that  the  defenders  are  not 
entitled  to  hold  the  lands,  but  to  "ordain  them  to  nominate  and  present  to  the 
petitioner  a  trustee.''  This  prayer  is  consistent  with  the  decision  in  the  House  of  Lords 
in  the  case  of  the  College  of  Glasgow,  which  establishes,  that  an  equivalent  is  admissible, 
and  that,  if  an  expedient  can  be  fallen  upon  to  preserve  the  rights  of  the  superior  entire, 
the  superior  must  admit  the  corporation.  There  is  no  objection  to  entering  this 
incorporation,  but  as  it  infringes  on  the  superior's  right  to  his  casualties ;  and  if  it  does 
infringe  upon  that  right,  is  there  any  mode  your  Lordships  can  fall  upon  by  which  the 
right  of  the  superior  will  be  reserved  entire?  Are  you  to  adopt  the  expedient  of  a 
trustee,  or  some  other  means?  Your  powers  to  arrange  matters  between  the  parties  are 
more  extensive  in  this  respect  now,  under  the  20th  Geo.  II.  than  formerly.  There  are 
many  inconveniences  attending  the  mode  of  entering  by  a  trustee ;  can  any  other  that  is 
better  be  found?  A  superior  must  have  relief  upon  the  entry  of  heirs,  and  he  must 
have  indemnification  for  the  loss  of  the  chance  of  such  entries.  A  corporation  is  not 
tied  up  from  selling;  but  besides,  the  casualties  due  upon  the  entry  of  singular 
successors  do  not  afford  any  legal  feudal  claim  to  found  upon. 

Lord  President, — I  agree  in  the  opinion  that  this  interlocutor  must  be  altered ;  but 
I  entertain  very  great  doubts  of  the  propriety  of  the  remedy  proposed  by  Lord  Balgray. 
The  defenders  admit  that  the  weight  of  authorities  and  the  equity  of  the  case  are  against 
them ;  this  was  admitting  that  both  law  and  equity  are  against  them.  We  must  lay 
aside  our  feelings  derived  from  modern  times ;  the  whole  feudal  system  is  averse  to  these 
ideas.  Modern  ideas  of  dominium  utile  and  dominium  directum  are  quite  different  from 
the  ancient,  but  we  are  not  to  touch  them.  They  are  sanctioned  by  the  Legislature,  and 
must  still  subsist  Ward-holding  subsisted  both  here  and  in  England  long  after  it 
became  contrary  to  modem  ideas,  and  I  hope  never  would  have  been  done  away  but  for 
the  statute  1748.  When  the  defenders  admitted  that  the  authorities  were  against  them, 
they  were  not  aware  of  their  weight.  I  still  think  Craig's  authority  is  against  them ; 
lib.  [146]  i.  dieg.  15,  s.  16.  He  speaks  of  two  things;  \8t,  The  right  of  a  corporation 
to  grant  a  feu ;  2d^  The  right  of  a  corporation  to  receive  a  feu  ;  and  he  first  states  the 
law  of  Scotland  upon  each  point,  and  then  the  law  of  England ;  his  opinion,  therefore, 
applies  to  both  Scotland  and  England.  Stair ^  b.  ii.  tit.  3,  s.  41 ;  Erskine^  b.  ii.  t.  7,  s. 
7 ;  and  Mackenzie^  iL  295,  understood  Craig  as  then  speaking  of  the  law  of  Scotland ; 
and  these  opinions  are  also  supported  by  that  of  Craig  himself.  1^^,  He  describes  the 
necessary  effects  and  consequences  of  a  feudum  ecdesiasticum  ;  lib.  L  dieg.  10,  &  36,  as 
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free  from  ward,  marriage,  and  relief ;  then  he  states  positively,  lib.  i.  di^.  11,  s.  21, 
that  eleemosynary  feus  cannot  be  granted  sine  consensu  superioris ;  and  afterwards  he 
lays  down  the  same  doctrine  in  the  parallel  case  of  a  tailzie,  lib.  ii.  di^.  16,  &  20. 
Erskine  also,  is  express  upon  the  point,  b.  ii.  t.  4,  &  11,  where  he  speaks  of  the  power 
of  mortifying.  Even  by  the  practice  of  Exchequer,  a  corporation  could  not  be 
received  in  Erskine's  time.  The  case  of  an  heir  of  entail  is  not  yet  settled.  In  the 
case  quoted  by  Erskine,  b.  ii.  t.  7,  s.  7,  in  fine,  2d  Fac  GolL  231,  the  fact  was,  that  the 
superior  had  already  acknowledged  the  tailzie  by  a  charter,  and  it  is  quite  a  different 
thing  to  be  obliged  to  grant  a  new  charter  from  being  obliged  to  renew  an  investiture 
once  acknowledged.  Where  a  new  series  of  heirs  are  brought  in,  your  Lordships  have 
reserved  the  right  of  the  superior.  It  is  not  found  by  the  judgment  of  the  House  of 
Lords,  that  in  all  cases  trustees  may  be  forced  upon  superiors.  All  that  the  case  of 
Glasgow  goes  to,  therefore,  is,  that  if  a  corporation  falls  upon  an  expedient  to  save  the 
right  of  the  superior,  they  may  be  entered  ;  and  the  question  comes  to  be,  what  are  we 
entitled  to  do  under  the  Act  20th  Geo.  II.  c  50 1 

I  differ  from  Lords  Balgray  and  Succoth  with  regard  to  our  powers  under  that  Act 
It  clearly  relates  only  to  the  mode  of  obtaining  an  entry,  leaving  the  right  as  it  stood 
before.  As  to  the  cases  11th  December  1712,  King's  College  of  Aberdeen;  and  24th 
July  1714,  University  of  Glasgow;  though  in  both  these  cases  the  Court  here  found 
that  the  superior  was  bound  to  receive  a  corporation,  it  is  ascertained  that  the  kai  case 
was  reversed  in  the  House  of  Lords,  so  that  the  decisions  are  in  the  same  line  as  the 
other  authorities. 

I  do  not  at  all  go  upon  the  idea,  that  there  is  only  a  casualty  of  five  pounds  Scots  in 
question ;  feu-duties  differ  in  every  instance ;  we  must  decide  upon  the  general  right 
A  corporation  has  no  heir.  I  am  clear  the  interlocutor  must  be  altered.  As  to 
compelling  the  vassal  to  enter  by  a  trustee,  we  cannot  compel  the  vassal  to  briog 
forward  a  trustee;  but  if  the  hospital  offer  a  trustee,  I  am  clear  the  supeiior 
must  receive  him ;  and  I  doubt  much  if  we  have  any  power  to  settle  the  matter  at 
all;  upon  this  ground,  that  in  all  the  arrangements  by  the  Act  1748,  special  power  is 
given  to  the  Court  to  give  compensation ;  and  I  doubt  if  we  have  any  power  to  dictate 
an  arrangement  where  we  have  no  special  authority.  I  doubt  if  we  can  compel 
[146]  the  superior  to  receive  the  respondents,  and  where  is  the  hardship  of  our  not 
doing  sol  If  tbey  cannot  agree  with  the  superior,  they  may  sell  the  subject;  there  is 
no  necessity  they  should  hold  it;  they  must  make  the  best  bargain  they  can.  We 
cannot  authorize  a  bargain  in  any  particular  case  where  we  cannot  lay  down  any  geneial 
rule ;  and  all  I  am  for  doing  at  present  is,  to  alter  the  interlocutor,  and  to  find  the 
superior  not  bound  to  enter  this  corporation. 

The  Court  pronounced  this  interlocutor  (17th  January  1815):  "Having  resumed 
consideration  of  this  petition  and  answers,  and  having  heard  parties'  procurators  in  their 
own  presence,  they  alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against :  Find, 
that  the  petitioner,  as  superior,  is  not  obliged  to  receive  the  Master  and  Assistants  of 
the  Company  of  Merchants  of  the  City  of  Edinburgh,  as  his  vassals  in  the  lands  of 
Orchardtield ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

[Cf.  Campbell  v.  Orphan  Hospital,  5  D.  1278 ;  Earl  of  Lauderdale  v.  ffoffg,  24  R  918.] 


No.  37.         F.C.  N.S.  IV.  146.     18  Jan.  1815.    2nd  Div.— Lord  Oraigie.  . 

Alexander  Campbell  of  Ballochyle,  Pursuer. — Clerk,  Mmcrieff,  et  T.  Erskine. 

Duncan  Campbell  of  Glendaruel,  Defender. — Solicitor-General  Maconochie, 

Mackenzie,  et  CuniTighame, 

Ferry-hoot — Interdict — Title  to  Pursue, — The  proprietor  of  a  ferry-boat  is  entitled  to 
crave  an  interdict  against  the  erection  of  a  new  ferry-boat  in  the  immediate  vicinity  of 
'    his  owD,  by  a  conterminous  proprietor. 

« 

The  pursuer's  estate  lies  in  the  district  of  Argyllshire  called  Cowal,  on  the  west  coast 
of  the  frith  of  Clyde.     To  this  property  there  is  attached  a  right  of  ferrying  from  the 
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Tillage  of  Dnnoon  to  the  opposite  coast,  established  by  charter  from  the  family  of  Argyll. 
The  oldest  of  these  is  a  chuter  of  resignation,  dated  11th  August  1658,  by  Archibald 
Marquis  of  Argyll,  in  favour  of  Charles  Campbell,  of  the  lands  of  Ballochyle  and  otherSi 
in  the  town  of  Dunoon,  "  and  all  and  haill  that  transporting-boat,  commonly  called  the 
ferry-boat  of  Dunoon,  with  houses,  biggings,  and  the  lands  pertaining  and  adjacent 
thereto ;  and  [147]  with  the  pasturage  of  such  cattle  thereupon  as  in  time  bygone  was 
used  and  wont»  with  the  pertinents  lying  within  the  barony  of  Dunoon,  within  the  said 
sheriffdom  of  Argyll." 

In  the  subsequent  charters  and  infeftments,  the  same  description  is  continued. 

The  reddendo  of  the  last  charter  is,  "  Reddendo  inde  annuatim  pro  preedicta,  cum 
domibus  et  pertinen.  eidem  pertinen.  et  adjacen.  et  cum  pastura  et  pertinen.  ejusdem 
pnescript.  unum  denarium  usualis  monetsB  regni  Scotiae,  si  petatur;  ac  faciendo  talia 
aervitia  diet,  duci  et  omnibus  legiis  S.  D.  N.  Regis,  in  et  ad  diet,  cymbam  omnibus 
temporibus  futuris  advenien.  sicuti  aliquis  custos  ac  conductor  ejusdem  antea  facit  et 
leddidif' 

In  consequence  of  these  titles,  the  pursuer  had  been  in  the  uninterrupted  possession 
of  a  ferry,  in  terms  thereof,  and  had  not  been  confined  strictly  to  one  spot,  but  been  in 
the  habit  of  going  up  and  down  the  river,  as  the  state  of  the  weather  rendered  it 
necessary. 

Mr.  Campbell  of  Glendaruel  is  proprietor  of  certain  lands  called  Ardinslatt  and 
Hafton,  which  stand  upon  titles  also  flowing  from  the  family  of  Argyll.  They  are 
described  as  ''  omnes  jacen.  in  baronia  Stratheachie,  in  Cowall,  infra  vicecomitatem  de 
Argyll"  The  tenendae,  after  describing  the  lands,  proceeds,  "De  nobis  hssredibus 
nostns  masculis  et  tallifls,  in  nostro  infeofamento  comitatus  Argatheliss,  content,  in  feodo, 
et  htereditate  in  perpetuum,  per  omnes  rectas  metas  suas  antiquas  novas  et  devisas,  prout 
jacen.  in  longitudine  et  latitudine,  in  domibus,  esdificiis,  hortis,  &c.  et  cum  omnibus 
aliiB  et  singulis  libertatibus,  commoditatibus,  proficuis,  asiamentis,  ac  justis  suis  pertinen. 
quibuscunque,  tam  non  mentionat.  quam  mentionat.  subtus  terra,  quam  supra  terram, 
procul  et  prope,  ad  prssdictas  terras,  decimas,  aliaque  supra  mentionatis,  spectan,  seu 
juste  spectare  valen.  in  futurum,  libere,  quiete,  plenarie,  integre,  honoriflce,  bene  et  in 
pace,  absque  impedimento,  revocatione,  aut  obetaculo  aliquali." 

The  lands,  thus  described  as  in  the  barony  of  Stratheachie,  comprehend  a  station  on 
the  shore  of  the  frith  of  Clyde  called  the  Kim,  very  advantageous  for  a  ferry  to  the 
opposite  shore,  though  the  proper  accommodation  had  not  hitherto  been  provided,  and 
the  defender,  wishing  to  avail  himself  of  it,  constructed  a  harbour  and  boating  place  at 
the  Kim,  with  accommodation  for  cattle  and  passengers,  and  having  put  a  boat  on  the 
passage  under  the  charge  of  his  tenant,  John  Black,  he  presented  a  petition  to  the 
Justices  of  Peace  and  Commissioners  of  Supply,  in  which  he  set  forth  the  advantages  of 
the  situation  of  the  Kim  for  a  ferry  station,  praying  them  to  make  a  road,  and  offering 
to  give  all  the  necessary  accommodations  at  the  Kirn  for  cattle  that  might  be  necessarily 
detained  at  the  ferry.  That  application  concluded  with  a  prayer,  "  to  take  this  petition 
into  consideration,  and  to  recommend  the  proposed  line  of  road  and  quay  to  the  atten- 
tion of  Government,  as  proper  objects  for  improvement,  [148]  and  calculated  for 
general  utility  in  the  country;  or  otherwise  to  do  in  the  premises  as  to  the  meeting  shall 
seem  proper." 

A  general  meeting  of  the  commissioners  "  are  of  opinion,  that  if  the  said  ferry  can 
be  established,  the  road  and  quay  intended  by  the  petitioner  will  be  of  great  public 
utiHty." 

Mr.  Campbell  of  Ballochyle  presented  a  counter-petition  to  the  commissioners, 
"  praying  their  honours  to  consider  the  premises,  and,  in  respect  of  the  facts  stated,  and 
of  the  petitioner's  titles,  to  which  reference  is  here  made,  to  report  that  the  ferry  pro- 
posed by  Mr.  Campbell  of  Glendaruel  is  altogether  incompetent,  and  inconsistent  with 
the  petitioner's  right  of  ferrying  in  the  barony  of  Dunoon ;  or  otherwise  to  do  in  the 
premises  as  to  your  honours  shall  appear  meet." 

Mr.  Campbell  of  Ballochyle  then  presented  a  petition  to  the  Sheriff,  in  which,  upon 
a  narraUye  of  the  same  titles,  he  prayed  for  an  interdict  against  the  petitioner,  and  John 
Blacky  and  all  others  employed  by  them,  *'  from  ferrying  any  person,  cattle,  or  goods, 
from  the  said  place  called  the  Kim,  across  the  frith  or  otherwise,  under  the  pendty  of 
L5  sterling  for  each  transgression." 

The  Sheriff,   25th   September   1812,   'Mnterdict«,  prohibits,  and  discharges  John 
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Black  and  Duncan  Campbell  of  Glendarael,  mentioned  in  the  petition,  and  all  olihera 
employed  by  them,  from  ferrying  any  person,  cattle,  or  goods,  for  hire,  from  the  place 
called  the  Kim,  acroes  the  frith  of  Clyde,  until  they  shew  that  they  have  right  to 
do  so." 

The  defender  having  brought  the  case  under  advocation,  Lord  Craigie  "  Bepels  tiie 
reasons,  and  remits  the  clause  tdmpliciier  to  the  Sheriff."  Afterwards,  his  Lordship  (l(hh 
March  1813)  "Finds  it  sufficiently  established,  that,  in  virtue  of  ancient  charters,  derived 
from  the  family  of  Argyll,  who  were  possessed  of  various  regalities  and  baronies,  erected 
intb  an  earldom,  the  pursuer  and  his  predecessors  have  long  preserved  a  right  of  privi- 
lege of  ferry,  which  is  usually  exercised  between  the  port  and  lands  of  Dunoon  and  the 
opposite  side  of  the  river  or  ^th  of  Clyde  :  Finds  it  asserted  by  the  pursuer,  and  not 
denied  on  the  other  side,  that,  in  the  exercise  of  this  right,  he  and  his  predecessors  wen 
not  confined  to  the  bounds  belonging  to  tbem,  but  occasionally  made  use  of  the  landing- 
place  at  the  Eirn  and  elsewhere,  when  necessary :  And  further,  that  the  defender,  who 
also  holds  his  lands  of  the  family  of  Argyll,  though  situated  in  a  different  barony,  baa 
no  right  of  ferry,  and  until  within  a  very  late  period,  never  pretended  to  exercise  such  a 
right :  Finds,  that,  with  a  view  to  the  police  and  to  the  safety  of  the  lieges,  no  uew 
ferry  or  ferry-boat  can  be  warrantably  established,  especially  on  such  a  situa-  p.49]  -tion 
as  that  in  the  river  or  frith  of  Clyde,  opposite  to  the  properties  of  the  parties,  until  tiie 
same  has  been  examined  and  approved  of,  and  the  fares  settled  by  the  Justices  of  the 
Peace  and  the  Commissioners  of  Supply,  as  authorized  by  law :  Finds,  that,  under  all 
these  circumstances,  the  pursuer  was  authorized,  in  following  out  his  own  right,  to  apply 
to  the  Judge-Ordinary  for  the  purpose  of  maintaining  the  possession,  as  it  had  been 
enjoyed  for  a  long  period.  Therefore,  refuses  the  representation  and  additional  represen- 
tation, and  adheres  to  the  interlocutors  represented  against :  Finds  the  representer  liable 
in  expences,  allows  an  account  thereof  to  be  given  in,  and  remits  to  the  auditor  to  tax 
ijne  same." 

The  defender  reclaimed,  and  the  petition  having  been  followed  with  answers,  the 
Court  (2d  December  1813)  adhered. 

The  defender  presented  a  second  petition,  and  pleaded  : 

That  there  was  no  question  at  the  instance  of  the  public  or  of  the  Commissioners  of 
Supply  against  him;  and  that  the  private  pursuer  had  no  title  to  inquire  into  the  matter. 
He  has  no  title  from  the  Crown ;  and  even  on  the  title  on  which  he  does  found,  he  has 
nothing  but  a  ferry  "  within  the  barony  of  Dunoon,"  and  has  no  right  to  complain  of 
any  thing  carried  on  without  these  bounds;  12th  February  1724,  Duke  of  Hamilton 
and  others  against  Neil  Macallum  and  others ;  and  in  this  the  case  differs  from  those 
relied  on  by  the  pursuer ;  for  in  them  there  was  no  attempt  to  exercise  the  right  beyond 
the  proper  bounds. 

In  these  circumstances,  there  could  be  no  prescription.  No  man  can  prescribe  in  the 
face  of  his  own  title ;  he  might  transgress,  but  that  could  not  possibly  found  a  right ; 
Ursk.  iL  6,  2. 

It  is  clear,  therefore,  that  the  pursuer  has  no  right  to  demand  an  interdict;  and, 
consequently,  without  admitting  its  justice,  there  is  no  party  here  who  can  agitate  the 
question  as  to  the  power  of  the  Justices  of  the  Peace  with  regard  to  the  erection  of 
ferries. 

Answered  for  the  pursuer : 

The  application  to  the  Sheriff  in  this  case  was  made  with  concourse  of  the  procuIafto^ 
fiscal,  so  there  is  a  party  in  the  field  entitled  to  maintain  the  public  interest. 

But  the  pursuer's  own  title  is  enough.  By  a  grant  of  great  antiquity,  he  has  right 
to  the  ferry  of  Dunoon ;  and  under  that  grant  he  has  had  immemorial  possession.  He 
has  not  produced  a  Crown  charter,  but  that  will  be  presumed ;  Farquharson  against  £ari 
of  Aboyne,  2d  December  1679 ;  Tarbet  against  Bogle,  22d  December  1731. 

Ajid  there  is  no  limitation  of  this  right  to  the  barony  of  Dunoon.  It  could  not  he 
so,  because  it  lies  all  on  one  side  of  the  river,  and  it  is  not  so  worded  on  a  fair  constrae- 
tion  of  the  titles.  It  can  only  be  bounded,  therefore,  by  the  portion  [150]  possessed 
which  has  extended  to  the  station  in  which  the  defender  proposes  to  erect  his  finj.  By 
the  law  of  Scotland,  a  right  to  a  ferry  is  clearly  exclusive ;  BarMon,  iL  7,  23 ;  Enk,  xL 
6,  17 ;  Tarbet  against  Bogle,  23d  December  1731 ;  and  even  if  he  had  never  sent  his 
boats  so  far  as  that  station,  the  defender  would  have  no  right  to  erect  imotiier  so  near 
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the  established  station,  that  it  could  not  possibly  be  considered  as  any  thing  else  but 
part  of  the  same  ferry,  and  the  pursuer  would  have  an  undoubted  right  to  complain;  Sir 
J.  Colqnhoun  against  Duke  of  Montrose,  4th  July  1804. 

At  advising  (18th  January  1815),  Lord  Afeadowbank  said — It  appears  to  me 
material,  for  the  final  preparation  and  decision  of  the  case,  that  we  should  investigate 
the  facts  now  stated.  I  agree  in  the  inference  that  tbe  defender  has  drawn  from  his 
mode  of  pleading,  but  stiU  there  is  an  ambiguity,  which  renders  the  case  not  so  satis- 
factory as  it  should  be ;  and,  upon  the  evidence  before  us,  I  think  the  pursuer  right.  I 
think  the  defender  should  condescend  specially  on  what  he  alleges.  There  is  one 
evidence  which  I  don't  see  objected  to,  and  that  is  the  plan.  No  one  can  look  at  it 
without  seeing  that  the  Kim  is  part  of  the  ferry.  It  is  the  nearest  point  to  the  Cleugh, 
nearer  than  the  town,  at  least  so  it  appears  to  me. 

There  is  a  phrase  in  the  interlocutor  of  which  I  have  a  doubt.  It  \b  towards  the 
close  of  it,  where  it  finds,  that,  with  "  a  view  to  the  police  and  to  the  safety  of  the 
lieges,  no  new  ferry  or  ferry-boat  can  be  warrantably  established,  especially  on  such  a 
situation  as  that  on  the  river  or  frith  of  Clyde,  opposite  to  the  properties  of  the  parties, 
until  the  same  has  been  examined  and  approved  of,  and  the  fares  settled  by  the  Justices 
of  the  Peace,"  &c.  Here  the  interlocutor  speaks  about  setting  up  a  ferry.  I  will  not 
presume  that  the  King  has  any  conditional  power  over  the  freedom  of  navigation, 
which,  so  far  as  I  know,  exists  unlimitedly,  by  the  law  of  Scotland,  except  where  there 
has  been,  from  ancient  times,  an  established  ferry,  which  is  part  of  the  high  road  of  the 
country,  and  which  is  not  to  be  encroached  upon.  It  must  not  be  defrauded.  It  must 
not  be  impaired.  That  I  understand  perfectly ;  and,  in  so  far  as  I  can  judge,  this  is 
clearly  an  attempt  to  defraud  or  encroach  on  the  established  ferry.  On  that  ground, 
therefore,  if  this  is  evidence,  I  am  for  awarding  the  interdict;  but  I  am  still  for  a 
condescendence.  I  don't  think  it  is  necessary,  in  this  case,  for  the  Court  to  enter  into 
that  general  point  of  law  which  I  am  pointing  at^  for,  what  I  go  upon  is  this,  that  here 
is  a  fixed  ferry,  which  cannot  be  encroached  upon  without  cause  shewn.  But  I  con- 
ceive, that  the  going  to  the  Kim,  only  when  the  wind  required  it,  is  not  such  evidence 
of  a  ferry  to  that  quarter  as  it  would  have  been  in  other  circumstances ;  and,  therefore, 
while  I  am  for  granting  the  interdict,  I  am  willing  to  allow  a  proof. 

Lord  Bannatyne, — Both  of  the  parties  in  this  case  maintain  [161]  that  they  have  a 
right  of  ferry.  It  appears  to  me  that  the  claim  of  the  defender  is  unfounded.  There  is 
a  chain  of  ferries  all  along  the  coast  of  Cowal,  up  to  the  head  of  Lochfine,  across  all 
the  arms  of  the  sea.  I  have  great  doubt,  whether  any  person  has  a  right  to  set  up  a 
ferry  between  one  of  the  existing  ferries  and  another,  because,  by  the  Koyal  grants,  a 
full  communication  is  made  without  them.  I  conceive,  that,  in  order  to  justify  the 
right  to  set  up  a  ferry,  he  must  shew  clearly  that  there  is  a  practice  of  it,  or  that  the 
new  ferry  will  not  be  prejudicial  to  the  old  one. 

Lord  Robertson, — I  was  against  the  interlocutor  when  it  was  pronounced,  and,  if  it 
was  necessary  now  to  decide  the  question,  I  must  say  I  have  seen  no  grounds  to  alter 
my  opinion ;  but,  on  the  very  ground  on  which  I  was  against  it,  I  am  for  an  investiga- 
tion into  the  fact.  The  question  is  merely,  whether  the  respondent  has  a  right  to  an 
interdict,  in  the  broad  terms  in  which  it  has  been  granted)  A  party  claiming  an 
interdict  is  bound  to  shew  undoubted  possession.  There  is  no  such  right  proved  or 
admitted  in  the  present  case.  When  the  wind  and  tide  did  not  permit  them  to  make 
the  harbour  of  Dunoon,  they  went  to  the  Kim ;  but  it  did  not  appear  to  me  that  that 
was  such  a  possession  as  to  make  the  Kim  fall  within  the  ferry. 

Lord  Glerdee. — It  is  of  no  importance  whether  the  pursuer  paid  for  the  liberty  of 
going  to  the  Kim,  or  got  it  as  matter  of  favour.  The  Kim  is  so  near  the  proper  station 
of  the  ferry,  that,  if  there  is  any  meaning  in  the  maxim,  that  the  Crown  has  no  right  to 
grant  a  new  right  of  ferry  for  the  same  passage,  then,  on  the  same  principle,  I  think  a 
passage  over  that  part  of  the  sea,  which  serves  for  the  very  same  inland  roads,  makes  it 
a  very  important  intenruption ;  and  I  understand  it  is  the  meaning  of  the  expression, 
**  the  same  passage,"  that  when  the  situation  which  is  to  be  made  use  of  for  the  new 
ferry,  is  for  the  same  inland  roads,  it  is  really  and  truly  for  the  same  passage,  in  the 
proper  sense  of  the  word.  I  apprehend,  that  neither  the  King  nor  the  Justices  of  the 
Peace  can  erect  a  new  ferry  in  such  a  situation,  and,  if  the  King  afterwards  grants  a 
new  ferry,  it  must  be  without  the  bounds  of  the  old  one. 

The  ferry  cannot  justly  nor  legaUy  be  exercised   unless  it  is  established  by  the 
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Justices  of  the  Peace ;  but  it  is  a  mistake  to  suppose  that  a  party  has  nothing  else  to  do 
than  to  go  to  the  Justices  for  their  authority,  for  neither  the  King  nor  the  Justioesean 
enable  any  person  to  interfere  with  a  ferry  already  established. 

Lord  Jtutiee^Clerk. — If  I  thought  there  were  any  matters  of  fact  material  to  the 
decision  of  the  simple  question,  whether  an  interdict  should  be  granted  ?  I  would  have 
thought,  that  we  should  have  a  condescendence,  because  new  ayerments  hsTs  been 
brought  out,  at  every  new  step  in  the  case ;  but  I  don't  consider,  that^  to  the  deciaoo  of 
the  question  of  interdict,  it  is  material  for  the  pursuer  to  establish  Uiat  he  ever,  in  any 
[152]  one  instance,  had  recourse  to  the  Kim.  The  ground  on  which  I  go  is,  tint  no 
person  lb  entitled  to  establish  a  new  ferry  on  this  passage,  in  any  way  that  can  affect 
the  ferry  which  presently  exists.  Now,  when  I  see  the  defender  trying  to  establiah  a 
ferry,  for  the  first  time,  without  any  vestige  of  a  grant  from  the  Grown,  I  am  of  opinion, 
that  his  attempt  is  made  in  a  station  so  near  that  of  the  established  ferry,  Uiat  ve 
cannot  but  continue  the  interdict  which  has  been  granted  by  the  Lord  Ordinary.  I  we 
very  well  that  it  is  possible  to  dispute  some  of  the  findings  in  that  interlocutor;  but,  as 
to  the  real  merits  of  the  case,  I  think  there  can  be  no  doubt.  I  think  the  title  to 
pursue  is  clear.  The  right  of  ferry  has  been  enjoyed  for  centuries,  and  it  is  impoenble 
to  conceive  that  any  thing  should  vest  such  a  right  to  another  ferry  in.  the  Deigbboa^ 
hood,  but  another  right  just  as  clear  and  express  in  favour  of  the  defender. 

Lord  Meadowbank. — I  don't  differ  at  all  from  your  Lordships  in  opinion,  and  the 
only  reason  why  I  wished  for  a  condescendence  was  to  prepare  tbe  case  more  faHj, 

The  Court  (18th  January  1815)  ''adhere  to  the  interlocutor  reclaimed  agains^  inao 
far  as  it  continues  the  interdict,  and  find  expences  due ;  and  refuse  the  desire  of  the 
petition  to  that  effect ;  but  find  it  unnecessary  to  determine  as  to  the  other  findings  in 
the  interlocutor  of  the  Lord  Ordinary." 

[Affirmed,  6  Paton,  419 ;  2  S.R.R.  (H.L.)  609.] 


No.  41.        F.C.  N.S.  IV.  162.     21  Jan.  1816.     2nd  Div.— Lord  PitmiUy. 

Alexander  Duthir,  Pursuer. — Gordon. 

William  Carnegie,  Defender. — Cranstoun  et  Sken^. 

Sale — Ship, — The  seller  of  a  ship  at  sea,  or  in  any  other  situation  where  the  purchaser 
cannot  examine  and  judge  for  himself,  is  bound  to  communicate  any  material  defects 
with  which  he  may  be  acquainted. 

In  the  month  of  June  1811,  Mr.  Carnegie  purchased  from  Mr.  Duthie  one^hth 
share  of  the  brigantine  "  Medea,''  of  Aberdeen,  at  the  price  of  L.400  sterling. 

At  the  time  when  the  transaction  was  entered  into,  the  vessel  was  chartered,  (O, 
and  was  performing  a  voyage  to  Quebec,  for  a  cargo  of  timber  to  Aberdeen,  or  some 
other  British  port.  Within  a  few  days  of  leaving  the  harbour  of  Aberdeen,  ihe 
"  Medea "  had  been  obliged  to  put  into  tbe  port  of  Stromness  in  a  leaky  conditioa 
The  vessel  sailed  again,  and  arrived  at  Quebec,  and  after  taking  in  part  of  the  caigo  at 
Montreal,  again  returned  to  Quebec  on  the  20th  July,  when  the  loading  was  oompletei 
On  the  14th  August^  immediately  after  leaving  Quebec  on  her  homeward  voyage  to 
Aberdeen,  it  was  discovered  that  she  wa^  making  a  good  deal  of  water,  in  consequence 
of  which,  the  master  returned  into  the  harbour,  and  got  a  survey  made.  The  sorvejofB 
gave  it  as  their  opinion,  that  repairs  were  necessary  to  enable  her  to  proceed  on  her 
homeward  voyage  to  Aberdeen ;  [163]  in  consequence  of  which,  she  was  sheathed  and 
otherwise  repaired  at  Quebec,  and  finally  left  that  port  on  the  Idth  October,  on  her 
homeward  voyage.  In  the  course  of  the  voyage  she  was  driven  ashore,  and  stranded  od 
the  island  of  South  Uist,  on  the  23d  November  1811. 

Mr.  Carnegie  brought  an  action  of  reduction  of  the  contract  of  vendition  before  the 
Judge-Admiral,  Ist^  On  tbe  ground  that  the  sale  had  not  been  effectually  completed 
prior  to  the  24th  of  June,  the  date  of  the  said  vendition ;  and,  2dly,  That  a  concealinank 
of  material  defects  in  the  vessel  had  been  fraudulently  made  b^  Mr.  Pnthie,    In  hie 


'  f .C.  liU,  11.8.  tV.  bUTHIE  V.   CARNEGIE.  91  f 

pleadings  in  the  Admiralty  Court,  he  founded  on  various  letters  which,  he  said,  shewed 
the  situation  of  the  vessel,  and  had  not  been  duly  communicated  to  him,  and  the  Judge- 
Admiral  having  advised  this  petition,  16  th  July  1812,  with  "  the  copy  of  several  letters 
from  the  master  of  the  '  Medea,'  produced  with  the  petition,  appoints  this  petition  to  be 
answered,  and  desires  the  respondent  to  advert  to  the  point  of  law,  whether,  on  the 
supposition  of  the  facts  in  the  said  letters  being  true,  these  facts  would  be  sufficient  to 
annul  the  vendition,  and  to  explain  what  was  the  meaning  and  extent  of  the  absolute 
warrandice  contained  in  the  vendition." 

This  interlocutor  was  afterwards  pronounced  (11th  November  1813) :  '*  The  Judge- 
Admiral,  having  resumed  consideration  of  this  process,  and  advised  the  same,  with  the 
proof  adduced  by  the  defender,  and  the  proof  led  by  the  pursuer,  finds  it  proved  and 
admitted  on  all  hands,  that^  after  the  '  Medea  *  sailed  from  Aberdeen,  she  became  leaky, 
and  put  into  Stromness  for  repair,  which  situation  was  notified  and  explained  by  her 
captain,  while  at  Stromness,  to  the  defender  by  letters,  whereby  there  was  an  essential 
defect  in  the  vessel,  which,  to  its  full  extent^  was  known  by  the  defender,  and  which 
the  pursuer  could  not  have  access  to  know,  unless  by  the  defender  communicating  to 
him  the  captain's  letters,  or  their  full  and  true  import :  Finds,  therefore,  that  it  was  the 
defender's  duty,  when  he  bargained  with  the  pursuer  for  a  share  of  the  '  Medea,'  to  shew 
the  said  letters,  or  explain  their  import,  before  he  concluded  the  contract  of  sale,  other- 
wise he  was  taking  an  undue  and  unjustifiable  advantage  of  the  pursuer:  Finds  no 
sufficient  evidence  that  the  defender  performed  this  duty.  Therefore,  as  the  defender 
is  proved  to  have  known  the  defect  of  the  '  Medea,'  and  has  failed  to  prove  that  he 
shewed  to  the  pursuer  the  captain's  letters  from  Stromness,  or  communicated  their  full 
import,  sustains  the  reasons  of  reduction,  decerns  against  the  defender  for  repetition  of 
the  price  paid  by  the  pursuer  for  the  eighth  share  of  the  said  vessel,  with  interest,  as 
libelled  ;  and  finds  him  liable  in  expences,  of  which  allows  an  account  to  be  put  in." 

Mr.  Duthie  then  brought  an  action  of  reduction  reductive,  and  [164]  Lord  Pitmilly 
(14th  June  1814),  "In  respect  the  bargain  of  sale  between. the  parties  was  concluded 
when  the  '  Medea '  was  at  sea,  and  at  the  time  of  the  sale,  the  ship,  although  the  shares  of 
her  held  by  the  pursuers  were  insured,  had  latent  faults,  which  rendered  her  not  sea- 
worthy ;  and  also,  in  respect  the  pursuer  has  failed  to  prove  that  he  communicated  to 
die  defender,  before  the  vendition  was  executed,  the  important  information  with  regard 
to  the  state  and  condition  of  the  vessel,  which  he  had  previously  received  from  the 
captain  at  Stromness,  sustains  the  defences,  assoilzies  the  defender,  and  decerns." 

The  case  then  came  before  the  Inner-House  by  petition  and  answers. 

The  facts  of  the  case  were  minute  and  circumstantial,  and  it  is  not  necessary  to 
notice  them  farther  than  has  been  done  in  the  narrative  and  interlocutors  quoted.  The 
Court  agreed  in  opinion,  with  regard  to  them,  with  the  Judge-Admiral  and  Lord 
Ordinary. 

On  the  law,  the  pursuer  argued : 

A  purchaser  ought  to  inquire  for  himself,  and  must  take  his  chance  of  every  thing 
but  fraud,  or  absolute  unfitness  of  the  article  for  the  end  proposed ;  Ersk,  iii.  3,  9,  and 
10.  The  defect  must  be  radical  and  erroneous  to  warrant  a  reduction ;  Did,  Vol.  II.  p. 
357;  Kincaid  against  Dickson,  15th  December  1808.  But  there  was  no  such  radical 
defect  in  this  case,  which  is  clearly  proved  by  her  having  made  out  her  outward  voyage 
in  safety,  and  even  reached  Scotland  on  her  way  home ;  and,  therefore,  if,  as  is  not  the 
fact,  the  whole  circumstances  had  not  been  disclosed,  there  is  no  blame  attachable  to  the 
pursuer;  Blackstone^  b.  iii.  c.  9;  BtUler,  pp.  30  and  31 ;  1.  Darwin,  176,  fol.  7;  Salk, 
211 ;  Salk,  21 ;  Uspirume,  Vol.  XL  p.  629,  630,  and  632 ;  2.  Roll,  Rep.  5;  Comyn  on 
Contracts,  Vol.  IL  pp.  265,  633,  274,  273;  Peake^a  Cases,  N.  p.  115. 

Amwered: 

An  implied  obligation  and  warrandice  that  the  subject  sold  shall  be  fit  for  the 
purpose  for  which  it  was  sold,  forms  part  of  every  contract  of  sale ;  Stair,  i.  9,  10,  and 
11 ;  i.  10, 15 ;  BatMon,  i.  19,  2 ;  Brsk,  iii.  3,  10 ;  Wellwood  against  Gray,  16th  February 
1681 ;  Ralston  against  Robertson,  16th  June  1761 ;  Lindsay  against  Wilson,  1771 ; 
Brown  against  Lawrie,  16th  June  1791 ;  Durie  against  Oswald,  29th  June  1791  ; 
Brown  against  GiUeor,  9th  July  1791  ;  Ralston  against  Robb,  9th  July  1808 ;  6th 
January  1665,  Hoggersworth  against  Hamilton;  Alston  against  Orr,  1st  July  1768; 
Brisbane,  28th  iN^ovember  1684;  Baird  against  Pagan,  14th  December  1765;  Dickson 
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and  Company  against  Eincaid,  15th  December  1808;  Loyel  and  Fennel  [165]  againat 
Macmillan,  2l8t  June  1809 ;  Mackeller  against  Henderson  and  others,  15th  NoTember 
1810. 

The  Court,  21st  January  1815,  adhered. 


No.  42.  F.C.  KS.  IV.  165.     21  Jan.  1815.     2nd  Div. 

John  Hepburn  Belches  and  John  Mursat,  Complainers. — Clerk,  Hagart, 
Thomson,  J,  A.  Murray,  A.  Murray,  OrcBme,  Home  Drummond,  et  R 
Bdl,  2d. 

Alexander  Stewart,  Respondent. — SolicUor-GeneraX  Maconochie,  Crandcun, 

Mackenzie,  et  Keir. 

Member  of  Parliament, — A  disposition  and  infeftment  held  not  sufficient  to  wanant 
enrolment  by  a  court  of  freeholders,  where  those  titles  proceeded  upon  a  charter 
which  did  not  contain  a  description  of  the  lands,  sufficiently  specific  to  certiorate  the 
notary  taking  the  infeftment,  that  the  lands  in  which  the  infeftment  was  taken  wexe 
truly  those  contained  in  the  charter,  and  where  it  did  not  appear  from  the  tnstrament 
that  any  other  written  evidence  of  that  fact  was  produced  to  him. 

Mr.  Stewart  of  Derculich  claimed  to  be  enrolled  as  a  freeholder  of  the  county  of 
Perth,  at  the  Michaelmas  Head  Court  held  at  Perth  on  the  5th  October  1813,  on  the 
following  titles :  Firet^  "  Charter  under  the  Great  Seal  in  favour  of  his  Grace  John 
Duke  of  Athole,  his  heirs  and  assignees,  of  all  and  sundry  parts  and  portions  of  the 
earldom  of  Athole,  and  lands  thereof,  and  of  the  lands  at  any  time  incorporated  with 
the  said  earldom,  held  in  feu  of  the  said  John  Duke  of  Athole,  situated  below  or  to  tiie 
south  of  the  pass  called  KiUicrankie  (being  all  the  parts  of  the  said  earldom,  and  lands 
thereof,  held  in  feu  as  aforesaid,  not  included  in  a  tailzie  executed  by  the  said  John 
Duke  of  Athole  in  favour  of  himself  and  Lord  James  Murray,  his  second  son,  of  the 
part  of  the  said  earldom  situated  above  or  to  the  north  of  the  said  pass),  lying  in  the 
sheriffdom  of  Perth ;  as  the  said  parts  and  portions  of  the  said  earldom  and  luids  dis- 
poned by  the  said  charter  are  more  par-  [166]  -ticularly  named  and  described  in  the  feo- 
rights  thereof,  granted  by  the  said  John  Duke  of  Athole  and  his  predecessors  and 
authors  to  the  feuars  thereof,  and  are,  or  have  been,  held  in  property  or  feu  by  the 
persons  named  and  designed  in  the  said  charter,  and  in  particular,  by  the  peiaoeDS 
following,  viz.  Stewart  of  Derculich,  and  Favquharson  of 

Monaltry,  or  by  any  other  person,  as  well  not  named  as  named.  And  it  is  by  the  said 
charter  declared,  that,  notwithstandiDg  the  generality  of  the  foresaid  description,  the 
same  shall  be  as  effectual  as  if  every  part  or  portion  of  the  said  earldom  and  lands 
thereof,  or  of  the  lands  incorporated  therewith,  had  therein  been  particularly  named  and 
described, — which  charter  is  dated  the  2d  day  of  June,  and  written  to  the  selal,  registered 
and  sealed  the  5th  day  of  June,  both  in  the  year  1812. 

"  Second,  Disposition  and  assignation  by  the  said  John  Duke  of  Athole  in  favour  of 
Mr.  Stewart,  of  the  superiority,  or  dominium  directum  of  all  and  whole  the  following 
parts  and  portions  of  the  earldom  of  Athole,  and  lands  thereof,  or  incorporated  there- 
with, held  in  feu  of  the  said  Duke  of  Athole,  viz.  all  and  whole  the  mill  of  Easter 
Derculich,  with  the  mill-lands  thereof,  not  only  the  old  croft  called  Croftvericb,  bat 
also  the  new  croft  called  Blarnaman,  with  the  outfield  formerly  added  thereto  by  James 
Robertson  of  Balnaci'ee,  to  be  reckoned  in  all  time  thereafter  a  merk-land  of  Easter 
Derculich,  and  to  pay  the  public  dues  conform  with  the  astricted  multures,  sequels,  and 
services  of  the  said  mill  used  and  wont ;  and  particularly  without  prejudice  to  (he  fore- 
said generality,  the  multures,  sequels,  and  services  of  the  ten  pound  land  of  Easter  and 
Wester  Derculich,  and  with  the  loch  of  Derculich,  and  fishings  thereof ;  as  also  all  and 
whole  the  town  and  lands  of  Balnasurmo,  Middletown,  and  Laigh  of  Derculidi,  and 
likewise  all  and  haill  the  town  and  lands  of  Toberindomihs,  being  a  part  of  the  lands  of 
Derculich,  all  lying,  the  said  haill  lands  and  others  above  described,  within  the  parish 
of  Dule,  regality  of  Athole,  and  shire  of  Perth,  whereof  the  property  or  dominitm  utik 
belongs  to  the  claimant,  the  said  Alexander  Stewart ;  as  also  all  and  whole  the  lands  of 


P.O.  1815,  H.B.  nr.  BELCHES,    &c.    V.    STB  WART.  919 

Talloch  Carran,  with  the  mill,  mill-lands,  multures,  and  sequels  thereof,  lying  within 
the  parish  of  Kirkmichael,  late  regality  and  sheriffdom  foresaid :  And  in  like  manner, 
all  and  haill  the  four  merk-land  of  Dalnagaim,  and  the  croft  of  Cumnaca,  lying  within 
the  parish,  late  regality,  and  shire  foresaid ;  and  of  which  lands  of  Tulloch  Gurran  and 
Dalnagaim,  the  property  or  dominium  utile  belongs,  or  lately  belonged,  to  William 
Faiquarson  of  Monaltry,  and  which  disposition  bears  date  27th  July  1812." 

Upon  these  titles  the  freeholders  enrolled  Mr.  Stewart. 

Of  this  enrolment  Sir  Thomas  Graham  of  Balgowan,  now  Lord  Lynedoch,  Mr. 
Belches  of  Invermay,  and  Mr.  Murray  of  Murrayshall,  complained  by  petition  to  the 
Ck>urt»  and  answers,  replies,  and  [16T|  duplies,  having  been  lodged,  the  Court,  16th 
June  1814,  dismissed  the  complaint 

Mr.  Belches  and  Mr.  Murray  reclaimed,  and  pleaded : 

Istf  The  charter  is  vague,  indefinite,  and  uncertain,  as  to  the  description  of  the 
lands  conveyed.  It  comprehends  certain  parts  and  portions  of  the  earldom  of  Athole — 
but  only  such  as  are  held  in  feu  of  the  Duke ;  as  are  situated  below  or  to  the  south  of 
the  pass  of  Killicrankie,  and  as  are  not  included  in  a  tailzie  executed  by  the  Duke. 
The  first  of  these  descriptions  is  quite  uncertain.  The  second  is  still  more  so,  for  the 
pass  of  Killicrankie  runs  from  north  to  south,  and  is  a  mile  long,  so  that  it  is  impossible 
to  say  what  lands  lie  to  the  south  and  what  to  the  north ;  and  the  fact  is,  that  the 
lands  in  question  lie  at  such  a  distance  as  to  render  it  impossible,  without  a  geometrical 
survey,  to  say  whether  they  lie  north  or  south  of  the  pass.  And  the  third  can  only  be 
understood  by  a  reference  to  the  entail,  which  is  not  described,  and  is  no  part  of  the 
claimant's  investiture;  which,  besides,  includes  all  lands  in  a  certain  district  to  the 
north  of  the  river  Tummel,  which,  from  the  map  of  the  country,  clearly  comprehends  part 
of  the  lands  claimed  on. 

2d,  It  does  not  contain  the  lands  conveyed  to  Mr.  Stewart,  because  the  disposition 
comprehends  lands  to  the  north  of  the  Tummel,  none  of  which,  from  the  terms  of  the 
entail  referred  to,  can  possibly  be  meant  to  be  included  in  the  charter  founded  on. 

3d.  The  seisin  is  not  warranted  by  the  charter,  or  by  evidence  referred  to  in  the 
instrument^  that  the  lands  are  contained  in  the  charter,  because  it  gives  infeftment  in 
terms  of  the  disposition,  which  contains  in  it  lands  not  mentioned  in  the  charter.  It 
is,  therefore,  clearly  and  undeniably  void  in  law ;  Wallace  against  Dalrymple,  June  23, 
1742;  KUk,  and  Elchies;  York  Buildings  Company  against  Sir  William  Billers,  9th 
January  1739;  Elchies^  Stat.  1693,  c.  35;  Bell  on  Elections.  And  even  if  it  is  not 
altogether  null,  still  it  is  not  sufficient  ex  facie  as  a  seisin  in  the  lands  contained  in  the 
disposition,  and  proceeding  upon  the  charter  and  precept,  the  warrants  to  which  it  refers. 
To  prove  these  titles  to  be  sufficient,  a  declaratory  action,  or  other  legal  proceeding,  is 
necessary,  and  till  then  they  are  not  sufficient  titles  for  enrolment,  for  a  charter  and 
seisin  may  be  effectual  against  the  granter  and  his  heirs,  without  being  effectual  against 
third  parties;  and  these  titles  may  warrant  a  declaratory  action,  without  being  good 
against  any  other  disponee,  and  it  is  only  on  such  titles  that  the  freeholders  are  entitled 
to  enroL  Even  where  the  right  of  the  claiment  is  ex  facie  sufficient^  it  may  be  defeated 
by  written  evidence;  Sir  K.  Abercromby  against  Ayleswood  and  others,  17th  June 
1777 ;  and  for  the  same  reason,  where  the  claimant's  titles  are  imperfect^  and  require 
some  addition  or  explanation  of  what  kind  soever  from  the  decision  of  a  Court  of  law, 
they  fall  short  of  that  evidence  [168]  which  ought  to  be  laid  before  the  freeholders ; 
Captain  Elphinstone,  1803.^ 

^  Of  this  case,  which  is  not  reported,  the  following  account  was  given  by  the  com- 
plainers,  and  not  disputed  by  the  respondent : 

By  the  entail  of  the  estate  of  Cumbernauld,  it  was  settled  upon  the  Earl  of  Wigton, 
and  certain  substitutes,  providing,  that^  in  case  it  shall  happen  any  of  the  heirs  of  tailzie, 
above  mentioned,  others  than  the  heirs-male  of  his,  the  EarFs  body,  or  of  the  body  of 
Mr.  Charles  Fleming,  to  succeed  to  the  title  and  dignity  of  peerage,  then,  and  in  that 
case,  how  soon  the  person  so  succeeding,  or  having  right  to  succeed  to  the  estate,  shall 
also  succeed,  or  have  right  to  succeed,  to  the  said  title  and  dignity  of  peerage,  they  shall 
be  bound  and  obliged  to  denude  themselves  of  all  right,  title,  or  interest,  which  may  be 
competent  to  them,  of  the  said  estate,  and  the  same  shall  from  thenceforth,  ipeo  facto, 
accresce  and  devolve  on  the  next  heir  of  tailzie  for  the  time  being,  sioklike  as  if  the 
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Answered  for  Mr.  Stewart : 

Igt^  That  there  was  no  uncertainty  in  the  description  of  the  lands.  It  was  not  of  a 
whole  undescribed  estate,  but  of  a  certain  part  of  a  nominate  estate  held  in  feu  of  a 
certain  person  by  certain  persons,  which  seemed  very  far  from  being  vague,  for  whatover 
may  be  the  case  as  to  the  lands  of  the  f  euars  not  named,  there  surely  can  be  no  diBpfote 
with  regard  to  those  who  are ;  and  as  to  the  other  qualifications,  the  &ct  is,  firsts  that 
the  Duke  never  executed  more  than  one  entail ;  and  next,  that  the  lands  in  question  lie 
.to  the  south,  and  not  the  north  of  the  Tummel. 

2d,  The  disposition  contains  nothing  which  is  not  clearly  comprehended  in  tbe 
charter,  and  the  only  evidence  of  the  opposite  averment  is  the  geographical  mistake  wilih 
regard  to  the  Tummel,  and  a  verbal  criticism  as  to. the  name  of  one  of  the  feuan,  wIuqIi 
is  quite  unfounded. 

[169]  Sd,  In  the  same  way,  and  for  the  same  reason,  the  objection  to  the  seisiiL  is 
quite  unfounded ;  and,  therefore,  it  is  quite  clear  that  the  cases  quoted  by  the  complaineis 
do  not  apply  j  and,  consequently,  there  is  no  room  for  the  argument^  that  a  seisin  may 
be  good  against  the  granter,  but  not  against  third  parties.  The  claimant  does  not  con- 
tend that  he  can  be  enrolled  on  any  personal  right  j  he  founds  on  a  real  right,  which, 
for  the  reasons  now  assigned,  ia  good  against  all  the  world.  It  is  vain  to  say  that  be 
should  have  a  declarator;  substantially  he  requires  no  such  aid.  If  there  was  any 
attempt  to  deprive  him  of  his  right,  he  might  find  it  convenient  to  raise  such  an  aetioB, 
but  he  could  never  find  it  necessary.  And,  after  all  that  has  been  said,  the  case  of  the 
complainer's  just  results  into  this,  that  whenever  a  nice  question  of  law  may  be  laisid 
on  any  titles  produced  as  the  ground  of  enrolment,  then  the  enrolment  is  bad,  althou^ 
the  title  shall  in  truth  be  good,  and  so  declared  on  full  discussion  of  the  question.  Bat 
this  is  quite  absurd ;  nice  questions  of  law  may  be  raised  in  most  cases  of  enrdiDentk 
and  it  is  quite  notorious,  that  the  freeholders  are  competent  to  the  discussion  in  all  cases 
where  the  titles  are  not  imperfect,  and  they  are  not  so  here. 

The  following  opinions  were  delivered,  21st  January  1815  : 

Lord  Robertson. — The  chief  question  which  occurs  here  is,  whether  the  titles  of  Uie 
claimant  are  sufficiently  clear  in  themselves  to  shew  that  he  has  right  to  the  superiori^ 
of  the  lands  for  which  he  claims  ?  Another  question  is,  whether,  if  the  titJes  oiiginally 
produced  were  not  sufficient  to  establish  this  point,  he  has  now  brought  enough  of 
evidence  to  clear  them  up  ?  And  the  third  question  is,  whether  he  is  entitled  to  a<Mooe 
such  evidence  at  all  ?  He  seems  to  be  satisfied  that  the  original  title  was  not  sufficiently 
clear  of  itself,  for  he  has  very  judiciously  begun  his  answers  with  a  long  detail  as  to  the 

person  so  succeeding,  and  bound  to  denude,  were  naturally  dead.  Upon  the  death  of 
Lady  Clementina  Fleming,  the  widow  of  Charles  Lord  Elphinstone,  she  would  have 
been  succeeded  in  the  entailed  estate  by  the  late  Lord  Eiphinstone,  her  grandson;  bat 
he  having  succeeded  to  the  dignity  of  peerage,  the  succession  devolved  upon  his  younger 
brother,  the  Honourable  Captain  Charles  Eiphinstone,  now  Admiral  Fleming.  That 
gentleman  claimed  to  be  enrolled  as  a  freeholder  of  Stirlingshire,  upon  two  titles,  1^ 
As  being  infeft  in  certain  lands  which  he  had  acquired ;  and,  %dly.  Upon  his  apparency 
in  the  estate  of  Cumbernauld.  He  was  enrolled  by  the  freeholders,  and  the.  Coort 
sustained  the  enrolment  upon  the  first  title;  but  as  to  the  second,  his  apparency  in  the 
estate  of  Cumbernauld,  it  was  objected,  that  he  had  not  produced  a  sufficient  title  of 
apparency,  because  there  was  a  question  in  law  to  be  determined  between  him  and  his 
brother.  Lord  Eiphinstone,  as  to  the  efifect  of  the  devolution  clause ;  that,  in  order  to 
the  decision  of  that  question,  a  process  of  declarator  was  necessary,  and  the  freeholdets 
had  no  power  to  determine  that  question  in  his  favour,  or  to  assume  that  it  would  be  eo 
determined  by  the  Court.  The  Court  unanimously  found,  that  the  freeholden  had  done 
wrong,  in  so  far  as  Captain  Eiphinstone  was  enrolled  upon  the  apparency.  It  was  in 
vain  that  he  urged  that  the  question,  as  it  was  called,  betwixt  him  and  his  brother,  was 
attended  with  no  difficulty ;  that  ex  fade  of  the  titles  produced  by  him,  he  was  the  heir 
called  by  the  entail;  that  no  jury  could  hesitate  in  serving  him  heir  under  that  entail; 
that  he  was  as  much  the  heir  of  investiture  as  any  other  heir  of  entail ;  that  his  brother 
did  not  even  stand  forward  to  compete  with  him  in  the  succession;  and  that,  even 
in  the  case  of  a  competition,  a  jury  would  have  been  warranted,  without  any  declarator, 
to  find  that  he,  and  not  Lord  Eiphinstone,  was  the  person  entitled  to  be  served.  All  of 
tihese  considerations  were  overruled  by  the  Court. 
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charter  1810,  which  is  one  of  bis  titles.  It  is  said,  on  the  other  side,  that  he  cannot 
•have  recourse  to  any  explanatory  evidence  of  this  kind.  But  I  cannot  assent  to  that 
doctrine.  There  is  a  clear  distinction  between  that  sort  of  explanatory  evidence  which 
may  be  received,  and  that  which  cannot.  Every  person  claiming  to  be  enrolled  is  bound 
to  produce  a  title,  complete  in  itself ;  his  charter  and  infeftment,  and  the  legal  evidence 
of  the  extent  of  it,  either  old  or  new ;  and  it  has  been  decided  again  and  again,  that  a 
:  defect  in  any  of  these  articles  cannot  be  supplied  by  evidence  id^terwaids  produced  in 
this  Court;  Sir  John  Gordon,  17th  February  1767.  But  it  was  settled,  in  the  case  of 
Abercromby,  1773,  that  they  may  produce  explanatory  evidence,  .where,  though  the 
titles  produced  are  obscure,  they  are  not  actually  defective ;  and,  therefore,  I  think,  the 
charter  may  be  resorted  to  in  this  case. 

But  now  that  it  has  been  resorted  to,  I  do  not  think  that  it  [170]  affords  satisfactory 
evidence,  and  in  so  far  I  have  altered  my  opinion.  The  charter  of  1810  comprehended 
those  parts  of  the  earldom  which  lie  to  the  north  of  the  pass  of  Killicrankie,  and  with 
this  the  claimant  can  have  nothing  to  do.  The  charter  1812  related  to  the  parts  of  the 
earldom  to  the  south  of  the  pass,  and  that  charter  is  the  foundation  of  bis  title ;  but  I 
really  cannot  comprehend  how  it  is  possible  to  make  any  thing  at  all  of  a  description  of 
lands  lying  to  the  south  and  north  of  a  pass,  which  is  not  a  single  point,  but  a  defile, 
near  a  mile  long,  and  which  itself  lies  north  and  south.  It  does  not  appear  to  me  that 
such  a  description  is  at  all  intelligible.  You  must  suppose,  that  a  line  is  drawn 
intersecting  the  pass  at  right  angles,  and  the  moment  you  admit  that,  the  description 
of  it  becomes  inaccurate ;-  but  where  is  there  a  single  word  which  authorizes  such  a 
description  of  the  boundary,  and  how  is  it  possible,  without  it,  to  ascertain  what  lands  are 
meant  ?  All  these  difficulties  may  be  cleared  up  in  a  declarator,  but  it  cannot  be  done 
here.     I  think  the  interlocutor  ought  to  be  altered. 

Lord  Jiutxce-GUrk, — I  was  formerly  of  opinion  that  the  interlocutor  was  right ;  but, 
on  reconsidering  the  case,  I  am  of  opinion  that  it  ought  to  be  altered ;  and  while  1  con- 
cur in  all  that  I  have  now  heard,  there  is  another  reason  which  has  led  me  to  form  this 
opinion ;  and  that  is,  the  strong  objection  which  arises  against  the  claimant's  seisin*     The 
decision  in  the  case  of  Wallace  must  rule  the  present  case.     I  apprehend  that  it  is  indis- 
pensably necessary,  in  such  a  case,  where  the  charter  is  so  general,  that  the  notary 
should  have  clear  and  decisive  evidence  produced  to  him,  that  the  lands  in  which  infeft- 
ment was  given  were  those  mentioned  in  the  charter,  and  that  the  instrument  of  seisin 
should  miie  express  reference  to  that  evidence.     I  don't  dwell  on  the  circumstances  of 
the  insertion  of  it.     No  doubt^  though  the  charter  is  general  as  to  lands  held  in  feu  by 
them ;  yet^  when  you  come  to  compare  it,  it  is  clear,  that  the  particular  lands  in  which 
infeftment  was  given  were  so.     But  I  see  no  evidence  of  it  in  the  seisin.     I  do  think,  in 
addition  to  all  this,  there  was  an  indispensable  necessity,  that  some  sort  of  evidence 
should  have  been  adduced  to  the  notary,  that  these  lands  really  stood  in  the  situation 
in  which  they  were  averred  to  be.     It  does  not  appear  that  any  reference  was  made  to 
the  feu-right  to  shew  the  actual  holding,  and  that  the  lands  of  Derculich  really  were 
included  in  the  Duke  of  Athole's  charter.     I  apprehend   that  the  answer  which  is 
attempted  is  not  satisfactory ;  that  the  bailie  ought  to  have  known  and  pointed  out  the 
lands.     Was  not  the  very  same  presumption  pleadable  in  the  case  of  Wallace  1    It  was 
not  disputed  there,  that  the  lands  in  which  infeftment  was  given  were  the  proper  lands. 
But  the  want,  both  in  that  case  and  in  this,  was,  that  the  evidence  was  not  produced  to 
the  notary,  and  was  not  referred  to.     I  cannot  see  any  distinction  [171]  between  the  two 
cases ;  and  I  think  that  the  judgment  in  the  one  must  be  held  as  decisive  of  the  other. 
Lord  Glenlee, — Taking  the  description  in  the  charter  and  seisin  together,  I  doubt  if 
there  was  any  proper  authority  for  giving  infeftment.     One  might  get  the  better  of  the 
want  of  any  names  in  the  charter,  or  of  any  special  description ;  but  that  is  not  the  only 
defect.     It  is  implied  that  the  notary  inquires  which  are  the  lands,  but  here  there  is  not 
a  name  of  any  lands  in  the  charter  from  beginning  to  end.     The  thing  granted  was,  a 
certain  part  of  the  earldom  of  Athole,  as  far  as  it  was  held  in  property  by  such  and  such 
individuals,  and  Mr.  Stewart  is  mentioned  in  it ;  but  still  the  only  thing  granted  was 
that  part  of  the  earldom  which  was  held  by  him.     Now,  when  the  notary,  in  consequence 
of  the  assignation,  goes  to  give  infeftment  of  lands  which  are  not  once  mentioned  in  the 
charter,  but  which,  to  a  certainty,  fall  under  the  description  in  it^  all  the  information 
which  he  gets  is  verbal.     He  is  told  that  these  are  the  lands  in  question.     But  I  doubt 
very  much  if  that  is  enough.     I  am  inclined  to  think  that  there  ought  to  have  be^ 
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some  deeds  produced  to  him  as  evidence  of  the  assertion.  U  I  had  seen  anything  ol 
that  kind  in  the  seisin,  I  would  have  held  it  to  he  good,  hut  as  there  is  not^  I  am  in- 
clined to  alter  the  interlocutor. 

Lord  Meadowbank. — I  am  of  the  same  opinion.  It  is  not  that  the  title  is  bad,  bot 
that  it  requires  a  process  of  declarator  to  make  it  good ;  and  as  to  the  infeftment^  all 
actits  legitimi  ought  to  be  formal  and  complete  in  themselves,  and  you  have  nothing  of 
that  kind  here.  It  is  impossible  to  leave  these  matters  to  the  intelligence  of  the  bailie; 
the  notary  ought  to  have  evidence  in  writing  before  him,  and  that  evidence  ou^t  to  ap- 
pear on  d[ie  record. 

The  Courts  21st  January  1815,  "alter  the  interlocutor  complained  of:  Findtiiit 
the  freeholders  did  wrong  in  enrolling  the  respondent  in  the  roll  of  freeholders  of  the 
county  of  Perth :  Therefore  grant  warrant  to,  and  ordain  the  Sheriff-clerk  of  the  said 
county  to  expunge  the  name  of  the  said  Alexander  Stewart  from  the  roll :  Find  no 
expences  due,  and  decern." 


No.  43.  F.C.  N.S.  IV.  172.     24  Jan.  1815.     Ist  Div.— Lord  Succoth. 

The  Minister  of  Panbridgb,  Pursuer. — CUrk  et  Moncrieff. 

The  Honourable  Williaji  Maule,  Defender. —  W.  Erskim. 

Gttebe, — It  is  incumbent  upon  the  minister  of  a  parish,  pursuing  for  a  grass  glebe,  to 
point  out  the  church-lands  from  which  it  is  to  be  designed. 

The  minister  of  Panbridge  applied  to  his  presbytery  to  design  to  him  a  giasB  glebe, 
and  they  did  so  accordingly.  The  proceedings  of  the  presbytery  were  brought  under 
review  of  the  Court.  Mr.  Maule,  the  sole  heritor  in  the  parish,  objected  to  the  designa- 
tioD,  that  the  lands  designed  were  not  church-lands.  After  a  long  discussion,  whether 
they  were  church-lands  or  not,  the  minister  contended,  That)  as  it  was  evident  there 
were  church-lands  somewhere  in  the  parish,  and,  as  Mr.  Maule  was  the  sole  heritor,  and 
in  possession  of  the  title-deeds  of  the  whole  lands  of  the  parish,  it  was  incumbent  on 
him  to  shew  where  the  church-lands  lay,  if  those  designed  were  not  such. 

Some  of  the  Judges  were  of  opinion,  that,  in  the  circumstances  of  the  case,  as  it  was 
evident  there  were  church-lands  in  the  parish,  and  as,  wherever  they  were,  the  burden 
of  the  designation  must  fall  upon  Mr.  Maule,  he  being  the  only  proprietor  of  the  p&nsh, 
it  was  incumbent  on  him,  if  he  objected  to  the  designation  of  one  part,  as  not  being 
church-lands,  to  shew  where  the  church-lands  lay ;  but,  upon  hearing  parties  in  their 
own  presence,  a  majority  of  their  Lordships  were  of  opinion,  that  it  was  incumbent  apon 
the  minister  to  point  out  that  the  lands  to  be  designed  were  church-lands,  before  they 
could  be  designed  to  him ;  and  they  found  so  accordingly. 


No.  45.       F.C.  N.S.  IV.  176.     26  Jan.  1815.     2nd  Div.— Lord  Robertson. 

Sir  Patrick  Murray,  Bart.,  Pursuer. — Keay. 
Charles  Selkrig  and  Peter  Macarthur,  Defenders. — ff.  J.  Bell. 

Sale, — A  purchaser  is  presumed  to  satisfy  himself  of  the  burdens  and  obligations  affect- 
ing the  subject  sold. 

What  held  not  sufficient  warrandice,  that  these  have  been  implemented. 

In  the  articles  of  roup  of  part  of  the  estate  of  Perth,  there  was  the  following  dedaia- 
tion :  **  That  the  purchasers  shall  be  obliged  to  perform  all  the  obligations  prestable  by 
the  proprie-  [177]  -tor  to  the  said  tenants  and  possessors  of  the  lands,  in  so  far  as  not 
already  implemented  and  performed." 

The  agent  in  the  country  for  Sir  Patrick  Murray,  who  afterwards  became  the 
purchaser  of  the  farm  of  Gulcreiff,  having  applied  to  Charles  Selkrig,  trustee  on  the 
estate  of  Perth,  for  information  with  regard  to  the  subjects  to  be  sold,  received  from  him 
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the  following  letter:  "24th  May  1808.  Sir, — I  wrote  you  yesterday,  and  I  now  send 
inclosed  copy  of  the  missive  or  set  of  the  farm  of  Gulcreiff,  to  Messrs.  Drummond  and 
Gaw.  All  the  obligations  upon  the  proprietor  to  erect  farm-offices,  &c.  have  been 
implemented,  as  I  understand,  and  I  am  informed  that  every  thing  has  been  executed 
in  the  most  complete  manner.  I  know  of  no  after-agreement  between  Mr.  Brown  and 
the  tenants,  and  I  believe  that  every  thing  between  them  must  be  regulated  by  the 
missive.     I  am,"  &c. 

After  the  purchase  the  tenants  retained  payment  of  their  rents,  on  the  ground,  that 
the  obligations  on  the  proprietor  had  not  been  performed,  and  they  instituted  an  action 
of  damages  against  Sir  Patrick  Murray,  the  purchaser,  the  most  important  of  the  con- 
clusions of  which  were,  that  he  should  complete  the  farm-steading  of  GulcreifP,  agreeably 
to  a  plan  settled  between  the  proprietor  and  them,  subsequent  to  the  date  of  the 
original  missive  of  tack ;  that  he  should  be  liable  in  damages  for  the  delay  which  had 
taken  place  in  erecting  them ;  and  that  he  should  complete  the  fences,  which  the  pro- 
prietor was  bound,  by  the  missives  of  lease,  to  build  or  repair. 

Sir  Patrick  Murray  raised  an  action  of  relief  against  Mr.  Selkrig  and  Peter  Mac- 
arthur,  house-carpenter  at  Drummond  Castle,  with  whom  a  contract  had  been  ^entered 
into  for  the  erection  of  the  farm-steading,  concluding,  that  they  should  relieve  him  of 
that  obligation,  and  of  the  damages  claimed  for  delay  in  performing  it^  and  also,  that 
Mr.  Selkrig  should  relieve  him  of  the  other  conclusions  of  the  action  against  him  by  the 
tenants. 

Lord  Robertson,  Ordinary,  pronounced  this  interlocutor  (12th  November  1813),  upon 
advising  memorials:  ^'Findis,  that,  by  the  articles  of  roup  under  which  the  pursuer 
purchased  the  lands  of  CulcreifiP,  he  was  taken  bound  to  perform  all  obligations  prestable 
by  the  proprietor  to  the  tenants  of  the  lands,  in  so  far  as  not  already  implemented  and 
performed :  Finds,  that  the  purchaser  was  bound,  by  himself  or  his  agents,  to  satisfy 
himself  as  to  the  obligations  which  the  seller  had  come  under,  and  how  far  they  were 
implemented :  Finds,  that  the  pursuer's  agent  at  Greiff  did  accordingly  make  inquiries 
as  to  these  particulars ;  that  he  received  a  copy  of  the  lease,  and  that  he  ought  to  have 
satisfied  himself,  whether  all  the  obligations  which  the  seller  had  thereby  come  under  to 
the  tenant  were  then  implemented  or  performed :  Finds,  that  this  was  more  particularly 
incumbent  on  said  agent,  as  he  resided  in  the  very  near  neighbourhood  of  the  lands  in 
question :  Finds,  that  the  letter,  of  [178]  date  24th  May  1808,  of  the  defender,  Mr. 
Selkrig,  communicated  to  the  said  agent  such  information  as  he,  Mr.  Selkrig,  then  had, 
but  did  not  supersede  the  necessity  of  inquiries  on  the  part  of  the  agent  of  the  pursuer, 
nor  did  it  contain  any  warrandice  of  the  matters  therein  mentioned.  Therefore,  and  on 
the  whole  matter,  sustains  the  defences,  assoilzies  the  defenders,  and  deceros." 

In  a  reclaiming  petition  the  pursuer  argtted,  The  letter  of  Mr.  Selkrig  must  be  con- 
sidered as  a  warrant  on  his  part  that  the  whole  obligations  incumbent  on  the  seller  had 
been  performed.  The  case  is  very  different  from  a  sale,  where  the  purchaser  might  have 
satisfied  himself  by  ocular  inspection  of  the  state  of  the  subject,  but  here  the  assurances 
by  the  seller  related  to  matters  not  obvious  to  sense,  but  which  could  only  be  known  by 
a  careful  and  minute  investigation,  namely,  whether  the  proprietor  had  performed  all 
the  stipulations  contained  in  the  lease,  and  whether  every  thing  had  been  finished  in  the 
most  substantial  manner  j  Sugden  on  the  Iaw  of  Venders  and  Purchasers  of  Estates,  p. 
220;  Dyer  against  Hargrave,  10.  Vessey,  Jun.  505.  The  clause  in  the  articles  of  roup, 
introduced  merely  ab  majorem  cautelam,  is  superseded,  if  the  seller  gives  a  positive 
assurance  that  none  of  the  conditions  remain  to  be  performed,  and  besides,  the  clause 
might  apply  to  the  other  lands  contained  in  the  articles  of  roup.  At  all  rates,  Mr. 
Selkrig,  who  assured  the  pursuer  that  there  was  no  after-agreement  between  the  pro- 
prietor and  tenants,  mast  be  liable  in  relief  of  the  obligation  relative  to  the  steading  not 
contained  in  the  original  missive,  but  authorized  by  a  subsequent  agreement 

Answered : — ^The  letter  of  Mr.  Selkrig  contained  no  positive  assurance  or  representa- 
tion, in  facto  prqpriOf  on  which  the  pursuer  was  entitled  to  rely.  The  performance  or 
non-performance  of  the  conditions  contained  in  the  missives  might  have  been  easily 
ascertained  by  inquiry  at  the  tenant,  or  by  ocular  inspection.  There  was  no  positive 
information  or  warranty  given,  but  merely  the  report  of  what  the  seller  understood  to 
be  the  tact,  accompanied  by  a  copy  of  the  lease  to  direct  the  purchaser's  inquiries.  The 
terms  of  the  articles  of  roup  supersede  all  argument,  as  there  could  be  no  meaning  in  the 
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Btipnlation  as  to  performance  by  the  purchaser,  if  there  had  been  a  warranty  by  the 
seller  that  all  the  obligations  on  him  were  already  performed.  As  to  the  obligations  in 
the  subsequent  agreement,  the  same  argument  applies,  as  the  purchaser  was  taken  booiid 
to  perform  "  all  the  obligations ; "  and  the  letter  by  tbe  seller  merely  stated  his  informi- 
tion,  but  contained  no  positive  assurance  or  warranty  that  there  was  no  subseqaent 
agreement. 

Lord  Justice-Olerk  said, — Though  the  letter  of  Mr.  Selkrig  is  not  very  precise,  I  am 
entitled  to  put  a  fair  construction  on  it  [179]  and  I  am  of  opinion  that  it  is  not  to  be 
held  as  a  warranty.  The  letter  for  information  was  written  by  Mr.  Tainsh^  who  was  m 
the  spot,  and  he  ought  to  have  made  inquiries  himself ;  and  t^ere  appears  to  have  been 
a  defect  in  his  duty  on  this  point.  No  such  inquiry  was,  however,  made,  and  the  qaes- 
tion  therefore  is,  if  Mr.  Selkrig  is  to  be  held  responsible  for  the  warranty  I  The  articles 
of  roup  are  quite  general,  and  the  parties  were  bound  to  satisfy  themselves.  Bat  the 
case  is  not  exhausted  by  this  opinion ;  supposing  that  there  had  been  a  regular  plan  for 
the  fences,  we  hskve  prima  facie  evidence  that  the  plan  was  not  completed.  It  appears 
the  person  who  did  the  business  with  consent  of  the  family,  was  to  complete  the  plan. 
If,  in  point  of  fact,  the  plan  has  not  been  completed,  I  apprehend  that,  in  the  question 
of  relief.  Sir  Patrick  Murray  is  well  founded  in  his  claim  of  relief  against  Macarthnr, 
though  not  against  Mr.  Selkrig.  It  appears  to  me,  that^  as  you  have  decided  in  t^eqoes- 
tion  with  the  tenants,  that  Sir  Patrick  was  bound  to  the  tenants,  he  has  a  claim  of  relief 
against  Macarthur,  unless  he  shews  that  all  the  obligations  he  came  under  have  been 
carried  into  execution. 

Lard  Meadawbank. — I  concur  in  the  opinion  given,  though  I  do  not  approve  of  Mr. 
Selkrig's  letter.  It  is  a  very  unbecoming  defence  for  him  to  have  pleaded,  as  he  ougfat 
to  have  said,  '*  make  your  own  inquiries."  I  think  it  was  Mr.  Selkrig's  duty  to  have 
made  inquiries,  and  to  have  told  Mr.  i?ainsh  that  he  had  been  misinformed.  Though 
not  liable  in  relief,  he  ought  not  to  be  allowed  his  expences.  I  concur  in  the  opinion 
given  as  to  Macarthur  thus  far.  I  do  not  see  that  there  was  an  obligation  to  complete 
the  whole  fences  according  to  his  plan,  but  so  far  as  he  did  carry  them  into  effect,  he 
was  bound  to  execute  them  properly.  What  was  done  was  to  be  well  done,  and  the 
purchaser  has  the  same  action  that  would  have  belonged  to  the  seller. 

Tho  Court  adhered  (26th  January  1815)  as  to  Mr.  Selkrig,  and  remitted  to  the 
•Ordinary  as  to  Macarthur. 


No.  50.  F.C.  N.S.  IV.  192.     1  Feb.  1815.     1st  Div. 

Mrs.  Elizabeth  Brown  and  Others,  Petitionera — James  Ferguson^ 

Curatory, — ^The  Court  will  not  appoint  more  than  one  person  curator  bonis^  or  factor 
loco  tuiorie  to  minors. 

The  petitioners  prayed  the  Court  to  appoint  three  different  persons  curaiors  horn 
and  factors  loco  tiUoris,  to  take  charge  of  their  affairs. 

The  Court  held  it  incompetent  to  appoint  more  than  (me  of  the  persons  named,  and 
desired  the  petitioners  to  say  which  of  them  their  Lordships  should  appoint. 


No.  54.  F.C.  N.S.  IV.  212.     7  Feb.  1815.     2nd  Div,— Lord  Craigie. 

William  Macturk  and  his  Curators-dativb,  Pursuers. — Baird. 

Margaret  Marshall  and  Others,  Defenders. — Gfreenshields. 

Adjudication — Tutor  and  Curator — Pupil. — Adjudication  against  a  pupil  set  aside 
in  toto,  in  respect  the  action  of  constitution  of  the  debt  was  not  executed  against  his 
tutors  and  curators. 

Upon  grounds  unnecessary  to  be  detailed,  Mrs.  Margaret  Marshall,  then  spouse  of 
John  Macturk,  proceeded  to  adjudge  certain  lands  belonging  to  William  MactQrk»  her 
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eldest  son,  as  heir  to  his  father,  by  raising  letters  of  general  charge  against  him  and  his 
tutors  and  curators,  which  were  executed  against  both.  She  afterwards  brought  an 
action  uf  constitution  against  him  and  his  tutors  and  curators,  but  it  did  not  appear  from 
the  [213]  decree  obtained  in  absence,  that  any  citation  had  been  given  to  the  tutors. 
Letters  of  special  charge  were  then  directed  and  executed  against  him  and  his  tutors  and 
curators,  and  decree  of  adjudication  was  taken  out  upon  a  summons  raised  and 
executed  against  him  and  them.  A  charter  of  abjudication  was  afterwards  obtained  in 
favour  of  Mrs.  Marshall,  on  which  she  was  infeft,  and  it  was  alleged  she  entered  into 
possession. 

An  action  of  reduction  of  the  adjudication  in  tato,  and  of  count  and  reckoning  for 
her  intromissions  under  it,  was  afterwards  brought  against  her  and  Hugh  Wood,  then 
her  husband,  at  the  instance  of  her  grandson,  William  Macturk  in  Polquhiter,  as  son 
and  heir  of  William  Macturk,  the  pupil,  against  whom  the  adjudication  had  been  led, 
upon  various  grounds.  The  Court,  however,  proceeded  solely  on  the  ground  of  the 
decree  of  constitution  being  inept,  and  consequently  the  adjudication  null,  in  regard  no 
citation  of  any  kind  was  given  to  the  tutors  and  curators  of  the  pupil  in  the  action  of 
constitution,  nor  any  tutor  ad  litem  appointed  after  it  came  into  Court. 

Lord  Craigie,  Ordinary  (12th  May  1814),  upon  this  ground,  reduced,  decerned,  and 
declared,  in  terms  of  the  libel. 

The  defender  reclaimed,  and,  in  relation  to  the  reason  assumed  by  the  Lord 
Ordinary, 

Pleaded, — It  is  unnecessary  to  inquire  how  far  the  appointment  of  a  tutor  ad  litem 
to  a  pupil  who  has  no  tutor,  is  a  good  objection  to  a  decree  in  absence.  But  where  a 
pupil  has  tutors,  and  they  and  the  pupil  are  summoned,  there  cannot  be  a  doubt  that 
there  is  no  necessity  or  even  room  for  such  an  appointment^  as  he  has  already  tutors 
tarn  ad  lites  quam  ad  negotia.  The  petitioners  have  produced  superabundant  evidence, 
that  three  out  of  the  four  tutors  named  by  the  pupil's  father,  accepted  and  acted  as  tutors 
for  a  number  of  years.  Although  the  terms  of  the  execution  of  the  summons  of 
constitution  do  not  appear  from  the  decree,  it  is  to  be  held  that  it  was  in  conformity  to 
the  libel  which  was  raised  against  the  ttUors  and  curators^  more  especially  as  both  the 
general  and  special  charge  were  directed  and  executed  against  them.  The  legal 
presumption  is,  that  omnia  rite  et  eolemniter  acta  erant.  But  even  though  this 
irregularity  had  taken  place,  it  would  not  afford  sufficient  grounds  for  reducing  the 
adjudication  in  ioto.  While  the  effects  of  adjudication  were  rigorous,  equity  suggested, 
that  even  slight  informalities  should  be  fatal  to  adjudications  in  questions  with  creditors. 
With  regard  to  the  debtor,  substantial  justice  was  done  to  him,  if  the  adjudication  was 
restricted  to  a  security  for  the  principal,  interest,  and  expences,  and,  therefore,  even 
great  irregularities  were  not  allowed  to  have  the  effect  of  voiding  an  adjudication  in  toto. 
But  since  an  adjudication  has  been  regarded  merely  as  a  pignua  prcetorumy  there  is  still 
less  rea-  [214]  -son  for  giving  such  effect  even  to  great  irregularities.  The  Court  has 
refused  to  set  aside  adjudications  on  such  objections,  but  sustained  them  as  securities, 
even  where  the  objections  related  not  to  points  of  form,  but  to  the  amount  of  the  debt, 
and  the  bona  fides  of  the  adjudgers ;  Boss  against  Balnagowan  and  Davidson,  6th 
November  1747,  Kilk. ;  Reid  against  Hendry,  18th  February  1736,  Clk,  Home; 
Maxwell  against  Maxwell,  4th  February  1743,  Kilk.;  Buchanan  against  Gray,  20th 
January  1801 ;  Newlaw  against  Brown,  22d  July  1737,  Clk,  Home,  In  several  of  these 
cases,  too,  the  competition  was  with  creditors ;  but  it  is  not  easy  to  conceive  any 
irregularity,  in  point  of  form,  so  inexcusable  as  to  entitle  the  debtor  to  insist  for  more 
than  the  restriction  of  the  adjudication  to  a  security. 

Answered  : — It  signifies  nothing  in  what  terms  the  conclusions  of  the  summons  are 
expressed,  if,  in  fact,  no  citation  was  given  to  tutors  and  curators,  or  rather  the  necessity 
of  citation  to  them  was  more  indispensable,  when  the  summons  concludes  against  the 
pupil  and  his  tutors  and  curators.  The  extracted  decree  shews  sufficiently  that  no 
citation  was  given  to  the  tutors,  and  upon  examining  the  proceedings  lying  in  the 
Register  Office,  no  such  execution  is  to  be  found.  The  defender  is  not  entitled  to  plead 
the  legal  presumption,  contrary  to  what  the  decree  itself  sets  forth,  and  contrary  to  the 
fact  when  inquired  into.  When  no  tutors  or  curators  were  called,  there  was  a  necessity 
for  having  a  tutor  ad  litem  appointed  to  the  pupil,  when  the  cause  came  into  Court } 
(ind,  indeed,  thi$  was  the  proper  mode  of  proceeding,  the  pupil,  in  fact,  having  no  tutoi^ 
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or  cQfatoiB.  It  can  require  no  argiuneDt  to  shew  that  a  decree  taken  in  this  maimer, 
against  a  pnpil  only  seven  or  eight  years  old,  is  Junditus  null  and  inept ;  and  if  tbe 
decree  of  constitntion  is  null,  the  adjudication  following  upon  it,  and  of  which  it  is  the 
sole  foundation,  cannot  be  sustained  to  any  effect  whatever. 

Lord  JusHce-Glerk  said, — ^The  most  formidable  objection  to  the  adjudication  is,  that 
they  did  not  cite  the  tutors  and  curators  in  the  action  of  constitution,  and  this 
reconciled  me  to  the  interlocutor.  All  the  cases  shew  that  adjudications  objected  to  on 
the  ground  of  a  pluris  petitio  have  been  sustained  as  a  security,  but  the  objection  here 
goes  to  the  foundation  of  the  adjudication  itself,  which  cannot  stand  at  all. 

Lord  Robertson. — ^There  was  here  properly  no  decree  of  constitution  at  all.  In  the 
case  of  Gray,  the  Court  was  of  opinion  that  decree  of  constitution  was  necessary,  and 
therefore  restricted  the  adjudication  to  a  security.  A  petition  was  given  in  as  to  finding 
the  security  good  for  the  expeuces,  on  the  ground  that  they  could  not  give  expences  of 
an  adjudication  which  was  null,  and  the  Court  thought  so,  and  that  it  must  have  been 
inserted  by  mistake,  and  therefore  modified  the  expences  of  the  adjudication.  I  am  of 
[215]  opinion  that  the  decree  of  constitution  was  good  for  nothing,  because  the  taton 
were  not  called,  and  the  question  still  remains,  if  the  adjudication  is  to  be  sustained  as 
a  security.  If  this  were  a  competition  between  creditors,  there  might  be  a  reason  for 
setting  aside  the  adjudication  altogether ;  but  this  is  a  queation  between  the  creditor  and 
the  party.  The  more  general  practice  is  to  restrict  it  to  a  security  for  principal  and 
interest ;  and  what  good  would  it  do  to  do  otherwise,  because  they  can  take  decree  of 
constitution  again.     It  might  be  different  in  a  competition  with  creditors. 

Lord  Meadowhank,^  II  there  were  more  adjudications,  there  might  be  some  that 
would  affoni  a  good  feudal  title  to  the  estate ;  but  what  title  can  this  be  to  this  lady 
and  her  children  ?  The  best  thing  she  could  do  is  to  begin  de  novo^  and  there  are  no 
other  means  of  making  it  good,  when  there  is  only  this  single  adjudication  as  a  title  to 
the  estate.  For,  observe  the  egregious  blunder,  that  the  constitution  was  going  on  at 
the  very  time  that  she  was  intromitting ;  what  sort  of  a  title  was  that  i  I  am  clear  for 
adhering. 

Lord  Glenlee. — It  rather  appears  to  me  that,  with  respect  to  many  objections  to 
adjudications  in  a  question  with  the  debtor  himself,  we  may  sustain  many  of  them  which 
we  would  not  do  in  questions  with  creditors.  But  the  question  here  is,  Was  there  any 
constitution  of  the  debt  before  there  was  any  diligence  against  either  moveables  or  lands  f 
And  how  can  that  be  where  the  tutors  and  curators  are  not  called  1  She  could  not,  upon 
this  decree,  have  arrested,  and  how  can  she  say  that  she  has  got  decree  of  adjudication! 
It  is  an  absolute  nullity.  In  the  case  of  Gray,  the  decree  was  more  a  point  of  form, 
where  it  was  merely  to  transfer  the  debt  against  the  heir ;  but  here  it  was  the  constitu- 
tion of  the  debt  altogether,  to  shew  that  there  was  any  debt  at  all.  It  would  be  going 
too  far  to  sustain  the  decree  of  constitution  to  any  effect. 

Lord  Robertson, — I  agree  with  Lord  Meadowbank  as  to  the  adjudication,  that  where 
it  is  intended  to  complete  a  feudal  title,  it  must  be  formal,  but  it  is  different  where  it  is 
as  to  constituting  the  debt  only. 

The  Court  (7th  February  1815)  adhered. 
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Alexander  Murdoch,  Pursuer. — Ferguson. 

Adam  Hunter,  Defender. — More. 

Mandate — Soildum  et  pro  rata. — A  party  employing  an  agent  in  the  Sheriff-court  is  not 
liable  for  the  expence  of  following  the  other  party  advocating  into  the  Court  of 
Session.  And  he  and  several  others  having  become  bound  ''  to  pay  each  of  ub,  a 
portion  effeiring  to  his  respective  debt^"  they  are  only  bound  pro  rata,  and  not  singvH 
in  solidum. 

Mr.  Murdoch  was  agent  for  Archibald  Mackillop  in  a  process  before  the  Sheriff  of 
Ayr,  and  Mackillop  being  unable  or  unwilling  to  defray  the  expence,  Hunter  and  three 
more  of  his  creditors  agreed  to  do  so  by  a  missive  in  the  following  terms ; 
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"  Ayr,  Uth  February  1809. 
"We,  the  crediton  of  Archibald  MackiUop,  conddeiiiig  that  he  has  a  process 
presently  depending  before  the  Sheriff^  at  his  instance,  against  Joseph  Lindsay, 
merchant,  Ayr,  and  that  the  said  Archibald  Mackillop  is  unable  of  himself  to  carry  on 
the  said  prosecution,  agree,  and,  by  setting  our  names  hereto,  bind  ourselves  to  pay 
the  expences  attending  said  prosecution,  each  of  us  a  proportion  efiPeiring  to  our  respec- 
tiye  debts,  as  witness  our  hands,  day  and  date  foresaid. 

(Signed)     "Alexander  Gibson,  ranks  for  L.  15    0    0 
"  Peter  Hyman,  23    0    0 

"  A.  Hunter,  7    0    0 

"  David  Wilson,  5  10    0  "  • 

A  considerable  litigation  took  place  before  the  Sheriff^  in  which  Mackillop  was 
successful.  The  cause  was  then  removed  to  this  Court  by  suspension,  and  Mr.  Murdoch, 
without  consulting  the  defender,  employed  an  agent  in  Edinburgh,  to  conduct  the  cause 
on  the  part  of  Mackillop.  After  some  proceedings,  the  interlocutor  of  the  Sheriff  was 
altered,  and  then  Hunter  was  informed  by  Mr.  Murdoch  of  the  steps  he  had  taken,  and 
he  required  his  concurrence,  to  try  the  effect  of  a  petition  to  the  Court.  Mr.  Hunter 
[217]  declined  to  do  so ;  but  the  other  persons  who  had  signed  the  missives  of  agree- 
ment above  quoted  granted  an  obligation  in  the  following  terms : 

"  Alexander  Murdoch,  writer,  Ayr. 
"  The  cause  having  been  decided  in  the  Supreme  Court  against  Archibald  Mackillop, 
we  authorise  you  to  petition  the  Inner  House,  and  we  will  see  the  expences  paid  to  you ; 
we,  in  accounting  among  ourselves,  paying  according  to  our  respective  debts.     (Signed) 
Alexander  Gibson,  Peter  Hyman.    Ayr^  \^th  February  1811." 

Mr.  Murdoch  brought  an  action  before  the  Sheriff  of  Ayr  against  Archibald 
Mackillop,  Alexander  Gibson,  Peter  Hyman,  David  Wilson,  and  A.  Hunter,  in  which 
he  concluded  that  they  should  be  decerned  and  ordained,  conjunctly  and  severally,  to 
make  payment  to  him  of  the  sum  of  L.38,  Us.  8^d.  sterling,  being  the  amount  of  the 
expences  said  to  have  been  incurred  in  carrying  on  the  litigation. 

In  defence  against  the  action,  Hunter  maintained  that  he  was  liable  for  no  part  of 
the  expences  incurred  in  the  Court  of  Session ;  and  as  to  those  incurred  in  the  Sheriff- 
court,  he  declared  his  willingness  to  pay  his  proportion,  in  terms  of  the  agreement 
founded  on  by  Mr.  Murdoch. 

The  Sheriff  (2d  February  1813)  "Finds  that  the  defender,  Mr.  Hunter,  by  the  terms 
of  the  said  letter,  is  not  liable  in  any  part  of  the  expences  in  the  process  alluded  to 
before  the  Court  of  Session." 

Afterwards  the  Sheriff-depute,  in  respect  that  the  sum  pursued  for,  was  for  the 
expences  incurred  at  a  time  '*  that  the  process  which  gives  rise  to  this  question  was 
depending  before  the  Court  of  Session,  and  that  there  is  no  evidence  that  this  defender 
ever  intended  or  became  bound  to  bear  any  part  of  the  expences  which  might  be  incurred 
in  the  last-mentioned  Court,  refuses  the  petition,  and  adheres  to  the  interlocutor 
complained  of." 

And,  with  regard  to  the  second  point,  this  interlocutor  was  pronounced  (25th  May 
1813)  :  ''The  Sheriff-substitute,  having  considered  the  last  debate,  and  particularly  the 
terms  of  the  obligatory  letter.  No.  2  of  process,  finds  the  defender,  Mr.  Hunter,  is  only 
liable  for  a  proportional  part  of  the  account  found  due  before  this  Courts  effeiring  to  his 
debt,  in  terms  of  said  obligatory  letter." 

Afterwards  this  other  interlocutor  was  pronounced  (17th  August  1813):  "The 
Sheriff-substitute,  having  advised  with  the  Sheriff-depute,  is  of  opinion  that  it  cannot, 
in  sound  construe-  [218]  -tion,  be  extended  farther  than  to  bind  the  subscribers,  each  of 
them  pro  rata  of  his  respective  debt,  as  therein  annexed  to  his  subscription :  Refuses 
the  petition,  and  adheres  to  the  interlocutor  complained  of ;  but  finds  no  expences  due." 

A  minute  was  then  put  in  for  Mr.  Murdoch,  in  which  he  stated,  that  the  amount  of 
the  expences  incurred  before  the  Sheriff  was  L.11,  5s.  4d.  and  that  Hunter's  proportion 
of  that  sum  was  L.1,  lis.  7^d. 

Mr.  Hunter  then  consigned  in  the  hands  of  the  clerk  of  court  the  sum  found  due  by 
him,  and  (23d  November  1813)  "The  Sheriff-substitute  assoilzies  the  defender  Hunter, 
in  respect  of  the  consignation ;  finds  no  expences  due,  and  decerns." 

The  pursuer  presented  a  bill  of  advocation,  upon  advising  which,  Lord  Beston  pro- 
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nounced  this  interlocutor  (lOth  December  1813) :  "  In  respect  that  this  is  a  claim  for 
the  ezpence  of  a  litigation  between  Lindsay  and  Mackillop,  partly  in  the  Sheriff-coait 
of  Ayr,  and  partly  in  the  Court  of  Session,  conducted  under  the  direction  of  the  coon- 
plainer ;  that  the  only  ground  for  subjecting  the  respondent  is  a  letter  subscribed  bj 
him  and  other  creditors  of  Mackillop,  in  which  they  oblige  themselves  to  pay  each  of 
us  a  proportion  effeiring  to  our  respective  debts  of  the  ezpence  of  the  process  described, 
as  presently  depending  before  the  Sheriff,  and  that  the  complainer  has  neither  prodaeed 
nor  offered  any  evidence  that  the  respondent  authorised  the  litigation  in  the  Couti  of 
Session,  and  consequently,  as  found  by  the  Sheriff,  he  can  be  liable  only  for  his  propor- 
tion of  the  expences  in  the  inferior  court ;  refuses  the  bill." 

A  petition  was  then  given  in,  and  the  bill  having  been  passed  of  consent,  and  the 
cause  having  come  to  be  discussed  before  Lord  Pitmilly,  his  Lordship  pronounced  this 
interlocutor  (23d  February  1814):  ''Finds,  that,  by  the  letter  of  11th  February  1809, 
which  was' delivered  to  the  pursuer,  as  being  the  agent  in  the  cause  therein  referred  to, 
the  defender,  and  the  other  persons  who  subscribed  the  letter,  became  the  pursuer's 
employers  in  the  action  which  was  then  depending  in  the  SheriffK^urt  of  Ayr,  and 
which,  it  appears  from  that  letter,  was  to  be  carried  on  for  their  behoof :  Finds,  that, 
by  thus  authorising  the  pursuer  to  conduct  the  process,  they  became  liable  dnguli  ts 
solidum  in  payment  of  his  account,  and  that  the  proportions  of  the  expence  mentioned 
in  the  letter  only  refer  to  their  mutual  claims  of  relief  against  each  other  :  Finds,  that 
the  defender  continued  to  be  thus  liable  to  the  pursuer  for  the  account  incurred  both  in 
the  Sheriff-court  and  in  the  Court  of  Session,  up  to  the  13th  February  1811,  when  it 
appears,  from  the  missive  of  that  date,  subscribed  by  Alexander  Gibson  and  [219]  Peter 
Hyman,  and  to  which  the  defender  refused  to  become  a  party,  that  he  discontinued  his 
employment  of  the  pursuer,  and  abandoned  the  action.  On  these  grounds,  decerns 
against  the  defender,  in  terms  of  the  libel,  for  the  whole  articles  of  the  pursuer's 
account  which  were  incurred  before  the  11th  February  1811 ;  reserving  to  him  his 
relief  against  his  co-obligants." 

The  defenders  reclaimed,  and  pleaded : — When  a  number  of  persons  join  together 
and  employ  another  to  do  any  piece  of  business  for  them,  without  saying  that  they 
mean  it  to  be  otherwise,  they  are  liable  singuli  in  eciidum  ;  but  in  this  case  the  expiess 
terms  of  the  missive  shewed  that  the  very  reverse  was  their  intention. 

In  answer,  the  pursuer  founded  on  the  case  of  Walker,  2l8t  December  1803. 

Lord  Jtigtice-Clerk. — I  think  there  is  no  ground  at  all  for  decerning  for  the  expenoea 
incurred  in  this  Court.  The  letter  bears  that  there  was  a  process  depending  before  the 
Sheriff  of  Ayrshire  between  Mackillop  and  Lindsay.  They  bind  themselves  to  pay  the 
proportion  effeiring  to  their  debts.  When  that  process  terminated  in  the  Sheriff-court, 
and  was  moved  into  the  Court  of  Session  by  advocation,  it  became  a  new  question,  and 
could  not  be  covered  by  the  original  missive.  Mr.  Murdoch  ought  to  have  kid  the 
matter  before  his  employers,  and  asked  their  permission  to  proceed ;  and  not  having 
done  so,  he  must  take  the  consequences  on  himself. 

In  the  other  part  of  the  case,  I  am  inclined  to  agree  with  the  Lord  Ordinary  that 
the  defenders  are  liable  singuli  in  solidum.  Mr.  Murdoch  was  entitled  to  rely  upon 
them  all,  but  only  to  the  extent  of  the  inferior  court  proceedings. 

Lord  Glenlee, — I  am  clear  that  there  is  no  ground  for  su^ecting  the  defenders  in 
the  expences  in  this  Court.  It  seems  to  me  impossible  to  hold,  that^  by  agreeing  to 
pay  the  expences  in  the  inferior  court,  they  can  be  liable  for  the  expence  in  the  Court 
of  Session. 

I  am  inclined  to  go  farther  than  this,  and  to  concur  with  Lord  Reeton  in  thinking 
that  they  are  only  bound  2)ro  rata.  There  seems  to  be  no  analogy  between  this  ease 
and  that  of  Walker.  They  clearly  did  not  mean  to  be  liable  for  more  than  their  own 
proportions. 

Lords  Robertson  and  Bannatyne  concurred  in  this  opinion,  and  the  Court  (15th 
February  1815)  "Alter  the  interlocutors  complained  of,  repel  the  reasons  of  advocation, 
and  remit  to  the  Lord  Ordinary  to  remit  the  cause  simplieiter  to  the  Sheriff." 
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No.  09.         F.C.  N.S.  IV.  227.     17  Feb.  1815.     let  Div.— Lord  Alloway. 

His  Grace  James,  Duke  op  Eoxburgh,  Pursuer. — Lord  Advocate 

Colquhoun  et  Mcuckenzie, 

Her  Grace  Mart,  Duchess  Dowager  of  Boxburoh,  and  John  Manners,  Esq. 
of  Portman  Square,  in  the  County  of  Middlesex,  her  Husband,  for  his 
interest.  Defenders. — Clerk  et  Forbes, 

Bona  Fide  Consumption. — What  amounts  to  a  title  sufficient  to  protect  a  consumer  of 
bygone  rents,  from  a  claim  of  repetition  by  the  true  owner. 

His  Grace  William,  Duke  of  Roxburgh,  by  postnuptial  contract,  granted  to  the  Duchess 
a  jointure,  out  of  certain  lands,  by  way  of  locality,  under  the  powers  of  the  deed  of  entail 
of  the  estate.  In  the  contract,  the  names  of  the  farms,  and  of  the  persons  by  whom  they 
were  possessed,  are  specified,  and  reference  is  made  to  an  annexed  rental,  in  which  appear 
the  precise  rents  which  the  farms  and  pendicles  respectively  yielded.  Upon  the  death 
of  the  Duke,  a  competition  having  ensued  as  to  the  right  of  succession,  the  Court  of 
Session  sequestrated  the  estates,  but  reserved  the  Duchess's  right  of  locality. 

It  appears,  that,  within  the  lands  so  conveyed  in  the  locality,  there  were  certain 
quarries  neither  named  nor  described  in  the  rental.  The  produce  of  these  was  paid  to 
the  Duchess  for  several  years  by  her  factor,  who  also  happened  to  be  subfactor  of  the 
factor  appointed  by  the  Court. 

The  right  to  draw  these  rents  being  challenged  by  Mr.  Swinton,  the  judicial  factor, 
the  Duchess  surrendered  her  possession  of  the  quarries;  but  an  action  having  been 
brought  against  her,  concluding  for  repetition  of  the  profits  percepti  et  consumpti^  she, 
while  she  acquiesced  in  a  judgment^  finding,  that  she  had  no  right  under  her  locality  to 
work  these  quarries,  pleaded,  in  defence  to  the  claim  for  repetition  of  the  bygone  rents, 
bona  fide  consumption.  The  Lord  Ordinary  (11th  March  1814)  assoilzied  her  from  the 
conclusions  of  the  action. 

By  this  time,  the  sequestration  over  the  Roxburgh  estate  having  been  recalled,  Mr. 
Swinton  declined  proceeding  farther  in  the  action;  but  Sir  James  Innes  Kerr,  the 
successful  claimant  of  the  [22K3]  titles  and  estates  of  the  bouse  of  Roxburgh,  made  appear- 
ance; but  the  Lord  Ordinary,  as  to  the  question  of  repetition  (5th  July  1814),  adhered. 

His  Grace  reclaimed,  and  contended.  That  the  defence  of  bona  fide  consumption  had 
here  no  room  to  operate,  since,  to  support  that  plea,  there  must  exist  a  colourable  title. 
But,  although  the  contract  specifies  most  minutely  every  farm  and  pendicle  conveyed, 
and  refers  to  a  precise  rental,  no  notice  whatever  is  taken  of  the  quarries,  nor  are  there 
any  words,  either  in  the  contract  or  rental,  which  can  be  interpreted  to  include  these 
subjects.  But,  even  were  these  writings  capable  of  a  more  extended  interpretation,  the 
maxim,  that  there  can  be  no  bona  fide  possession  while  the  title  is  void,  by  the  known 
and  obvious  rules  of  law,  is  fatal  to  the  Duchess's  defence.  Now,  the  Duchess  being 
virtually  a  liferentrix  by  constitution,  had  no  right  to  consume  any  part  of  the  fee  of 
the  property.  No  blame  can  attach  to  the  proprietor  for  not  sooner  challenging  her  opera- 
tions, for  the  estate  was  in  manibue  curicBf  under  the  management  of  a  judicial  factor. 

The  pursuer  quoted  Stair,  ii  1,  23 ;  Erskine's  Institutes,  ii.  1,  25,  27,  ii.  9,  41  ; 
Pandects,  vii.  1,  102 ;  Grant  against  Grant,  16th  September  1633 ;  Marquis  of  Montrose^ 
Donatar  of  Buchanan's  Escheat,  against  his  Relict,  March  1683;  vide  Harcaree,  p.  113, 
No.  427 ;  Blair  against  Bruce  Stewart,  18th  November  1783. 

The  Duchess  answered  : — That,  by  deed  of  entail,  the  Duke  was  entitled  to  settle  a 
competent  provision  upon  his  widow ;  that  the  entail  of  his  estates  not  having  been 
recorded,  he  was,  at  the  date  of  the  contract,  an  unlimited  fiar ;  that  his  intention 
in  alloting,  as  the  subject  of  the  locality,  a  connActed  portion  of  the  estate  he  eigoyed, 
was  to  give  all  the  profits  of  thiB  portion,  whether  arising  from  quarries  or  not ;  that 
there  are  general  sweeping  expressions,  which  *  evidently  may  bear  this  interpretation ; 
and  the  only  reason  why  the  quarries  were  not  nominatim  specified,  arose  from  not 
being,  like  the  other  subjects  in  the  rental,  under  lease.  The  Duchess  was  thus  in 
perfect  bona  fides  to  draw  and  consume  the  rents,  especially  when  her  factor,  who  was 
also  factor  for  Mr.  Swinton,  paid  these  rents,  without  expressing  the  slightest  doubt  of 
her  title.  She  never,  therefore,  apprehended  the  possibility  of  a  challenge. 
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In  support  of  her  defence,  the  Duchess  relied  upon  Stair,  iu  12,  7,  iL  3,74; 
ErsJdne,  ii.  I,  2  ;  Waddell  against  Waddell,  27th  January  1812  ;  Creditors  of  Bochatisn 
against  Anderson,  7th  Decemher  1744;  Mactavish  against  Macfarlan,  11th  Febraaiy 
1748;  Douglas  against  Laird  of  Wedderbum,  19th  July  1664;  Leslie  Grant  against 
Dundas,  9th  February  1765;  Lowrie  against  Spalding,  21st  June  1769;  Leslie  against 
Leslie,  13th  February  1745;  Einminity's  Creditors  against  Sutherland,  23d  January 
1751 ;  [229]  Wilson  Bowman  against  Henderson,  and  Macdonald  against  Jackson,  5th 
July  1811  ;  Gordon  against  Maitland,  Ist  December  1751 ;  Town  of  Perth  against  Lord 
Gray,  18th  July  1750 ;  Bonny  against  Morris,  30th  July  1760. 

The  Court  sustained  the  plea  of  bona  fides. 

Lord  Hermand  said, — The  conduct  of  the  subfactor  led  the  Duchess  into  the  snarB; 
Beceiving  the  profits  of  the  rents  of  the  quarries,  without  hearing  the  slightest  objection 
to  her  title,  was  quite  sufficient  to  create  in  her  the  most  perfect  bona  fides. 

Lord  Succoth  was  of  the  same  opinion. 

The  Lord  President  observed, — The  question  here  was  more  what  the  Duchess  did 
believe,  than  what  she  ought  to  have  believed.  No  doubt,  if  her  belief  had  embraced 
something  extremely  absurd,  the  Court  would  not  give  credit  to  her  assertion ;  but  there 
are  here  various  grounds  which  might  have  created  the  most  reasonable  conviction  that 
the  rents  of  the  quarries  were  conveyed  to  her  under  the  locality. 

On  the  other  hand.  Lord  Balgray  did  not  see  any  grounds  for  the  defence  of  hona 
fides.  The  Duchess  was  a  liferentrix  by  constitution ;  and  could  any  person  say,  that^ 
as  such,  she  was  entitled  to  cut  wood  or  work  quarries  1  She  had  not  even  the  plea  that 
the  real  proprietor  did  not  interfere,  for  the  property  was  in  mardhus  curicB,  and  the 
question,  who  was  the  nearest  heir  of  entail  ?  was  then  undetermined. 

In  these  sentiments  Lord  BcUmvio  concurred.  The  Duchess  is  only  entitled  to  the 
subjects  specfied  in  the  contract.  There  is.  no  mention  there  of  quarries.  Could  she 
have  worked  coals  within  the  locality  lands  1  I  apprehend  not 

The  Court  adhered  (24th  January  1815).  And  a  reclaiming  petition  was  lefosed, 
without  answers  (17  th  February  1815). 

[Cf.  Memies  v.  Menzies,  1  M.  1035.] 


No.  63.        F.C.  N.S.  IV.  238.     25  Feb.  1815.     Ist  Div.— Lord  Reston. 

John  Wilkib,  Pursuer. 

Hugh  Tweedale,  Defender. 

Inhibition, — It  is  competent  to  grant  inhibition  upon  an  application  to  the  Ordinaiy 
upon  the  bills,  in  security  of  expences  of  process  found  due  to  a  defender  in  the  Court 
of  Session. 

Tweedale  brought  an  action  against  Wilkie  in  the  Court  of  Session,  in  which  Wilkie 
was  found  entitled  to  his  expences,  but  no  decree  could  be  pronounced  for  them  till 
they  were  modified,  and,  as  Wilkie  was  the  defender  in  the  action,  he  could  not  inhibit 
upon  the  dependence,  though  Tweedale  was  making  away  with  his  heritable  propertj, 
in  order  to  defeat  the  finding  of  the  Court.  Wilkie  applied  for  inhibition,  by  bill,  to 
the  Lord  Ordinary  upon  the  bills.  His  Lordship  reported  the  case  to  the  Court;  their 
Lordships  granted  warrant  to  inhibit  de  piano, 

N.B. — ^There  are  no  papers  in  this  case. 

[Cf.  Weir  Y.  Otto,  8  M.  1071.] 
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No.  64.  F.C.  N.S.  IV.  239.    28  Feb.  1815.     Ist  Div.— Lord  GQlies. 

A.  Craig  Maclehose,  Pursuer. — Fidlerton. 

Bogles,  Defenders. — Moncreiff. 

Clmue — Presumed  Will, — ^A  bequest  of  a  sum  certain,  to  each  of  the  daughters  of  a 
marriage,  being  stated  as  amounting  in  all  to  a  sum  which  implied  that  there  were  only 
three ;  and  there  being  in  reality  four,  found  that  each  of  them  was  entitled  to  the 
full  sum  legated. 

Lord  Craig  conveyed  the  whole  of  his  property,  heritable  and  moveable,  to  certain 
trustees,  for  particular  purposes,  specified  in  his  trust-deed,  which  appointed  that  the 
residue  of  his  prop>erty,  after  the  purposes  of  the  trust  were  accomplished,  should  be 
paid  to  Mr.  Maclehose,  his  residuary  legatee. 

One  of  the  purposes  of  the  trust  was  the  payment  of  certain  legacies,  the  first  of 
which  was  bequeathed  in  the  following  terms : 

"  To  each  of  the  daughters  procreate  of  the  marriage  betwixt  Archibald 
Bogle,  merchant  in  Glasgow,  and  Margaret  Nasmith  Kennedy,  spouses, 
L.400  sterUng."  ....  L.1200 

All  the  legacies  bequeathed  were  written  in  the  same  form ;  the  sum  bequeathed 
was  engrossed  in  words,  in  the  body  of  the  deed,  and  the  amount  was  stated  in  figures 
on  the  mai^gin.  These  figures  were  added  together,  shewiug  the  total  amount  of  the 
legacies  by  which  hiB  Lordship's  estate  was  to  be  burdened. 

At  the  time  of  Lord  Craig  executing  his  settlement,  Mr.  Bogle  had  four  daughters, 
the  youngest  of  whom  was  bom  a  few  months  previous  to  the  execution  of  the 
settlement. 

A  question  arose  between  Mr.  Bogle's  daughters  and  Mr.  Maclehose,  the  residuary 
legatee,  in  which  it  was  maintained,  on  the  part  of  the  Misses  Bogle,  that  each  of  the 
four  was  entitled  to  a  legacy  of  L.400 ;  while  the  residuary  legatee  contended,  that  the 
sum  to  be  paid  to  the  whole  uf  them  should  be  limited  to  L.  1 200,  being  that  to  which 
(as  he  argued)  the  testator  meant  to  confine  his  bequest  to  the  family. 

A  multiplepoinding  was  brought  by  the  trustees,  in  which  the  parties  interested  in 
the  dispute  were  called.  The  Lord  Ordinary  pronounced  this  interlocutor  (26th 
January  1814) :  ''Sustains  the  claim  for  the  four  daughters  procreate  of  the  marriage 
betwixt  Archibald  Bogle  and  Margaret  Nasmith  Kennedy :  Finds  [240]  each  of  said 
four  daughters  entitled  to  a  legacy  of  L.400,  payable  at  the  time,  and  with  interest,  as 
the  other  legacies  left  by  Lord  Craig ;  and  decerns  in  the  preference,  and  against  the 
raisers  of  the  multiplepoinding  accordingly."  To  which  interlocutor,  upon  advising  a 
representation  and  answers,  his  Lordship  afterwards  adhered  (29 ch  November  1814). 

The  residuary  legatee  brought  this  interlocutor  under  review  of  the  Court  by 
petition,  and  upon  advising  this  petition,  with  answers,  their  Lordships  adhered  to  the 
Lord  Ordinary's  interlocutor  (28ih  February  1815). 

[Cf.  S.  C.  Hume,  274.] 


No.  65.  F.C.  N.S.  rV.  240.     28  Feb.  1815.     2nd  Div.— Lord  Robertson. 

The  Eight  Honourable  Francis  Chartbris,  Earl  of  Wemyss  and  March, 

Pursuer. — Clerk,  Oranstaun,  et  J.  A.  Murray, 

The  Eight  Honourable  Charles,  Earl  of  Haddington,  and  Others,  Trustees 
of  the  late  Earl  of  Wemyss,  and  the  Heirs  of  Entail  of  the  late  Earl, 
Defenders. — Dean  of  Faculty  Boss,  Solidtor-Oeneral  Maconochie,  Jeffrey,  et 
Forbes, 

Provisions  to  heirs  and  children — Fiar  Absolute,  Limited. — Lands  provided  to  the  heir 
of  a  marriage  having  been  sold  by  the  father,  the  heir  is  entitled,  not  to  the  price 
which  they  would  have  brought  at  the  time  of  the  father's  death,  hot  to  the  price  for 
ivl^ich  they  were  sold. 
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Approbate  and  Eeprobate — Representaiion, — The  heir  of  the  marriage  is  not  bound  to 
renounce  the  succession  under  his  father's  other  settlements,  before  he  can  puisne  tor 
implement  of  the  contract  of  marriage. 

The  Hon.  Francis  Charteris  of  Amisfield,  afterwards  Earl  of  Wemyss,  and  grand- 
father to  the  pursuer,  was  married  to  Lady  Catherine  Gordon  in  the  year  1745.  The 
contract  of  marriage,  which  bears  date  the  12th  September  in  that  year,  contains,  tnter 
alia,  the  following  obligation :  "  And  further,  in  contem-  [211]  -plation  of  this  marriafi^, 
the  said  Mr.  Francis  Charteris  binds  and  obliges  him  to  provide  and  secure  to  himself, 
and  the  heirs-male  of  this  present  marriage ;  which  failing,  to  the  heirs  of  his  body  of 
any  subsequent  ioarriage ;  which  failing,  to  his  nearest  heirs  and  assignees  whatsoever, 
the  lands  of  Muirfoot,  and  pertinents,  lying  within  the  parish  of  Temple,  and  Sheriffdom 
of  Edinburgh,  and  the  lands  of  Lethenhopes,  lying  within  the  parish  of  Inverlethen, 
and  sheriffdom  of  Peebles ;  as  also,  of  the  sum  of  L.4000  sterling  of  capital  stock  of  the 
Boyal  Bank  of  Scotland,  and  several  other  sums  of  money,  extending  to  the  sum  of 
L.  11,581  sterling;  and  for  that  effect,  has  settled  and  conveyed  the  said  lands  of 
Muirfoot  and  Lethenhopes,  and  the  said  sums  of  money,  in  favour  of  himself  and  his 
said  heirs  by  two  several  dispositions,  of  the  date  of  these  presents,  and  relative 
hereunto." 

The  late  Lord  Elcho,  the  pursuer's  father,  was  the  only  son  of  that  maniag^i 
During  his  minority,  the  late  Earl  sold  the  lands  of  Muirfoot  and  Lethenhopes,  and  ^ 
L.4000  of  bank  stock  settled  by  the  marriage-contract.  He  also  sold  certain  property  in 
England,  which  was  likewise  settled  on  the  same  heirs  by  the  contract  of  marriage,  and 
applied  the  produce  to  various  purposes  in  Scotland. 

The  Eari  survived  Lord  Elcho,  and  died  in  1808. 

By  various  deeds,  executed  at  different  times,  the  late  Earl  of  Wemyss  entailed  or 
conveyed  to  trustees,  for  the  purposes  therein  mentioned,  the  whole  of  his  property,  real 
and  personal,  which  he  himself  did  not  hold  under  the  fetters  of  other  entaUs.  Inter 
alta,  he  executed  an  entail  of  his  paintings  on  the  present  Earl,  and  the  heirs  therein 
mentioned.  The  present  Earl  was  heir  or  disponee  in  most  or  all  of  these  deeds ;  bat 
at  the  time  when  this  action  depended,  he  had  not  taken  up  any  of  the  property,  ma 
done  any  deed  inferring  a  representation  of  his  grandfather,  either  passive  or  otherviae. 
He  made  up  titles  as  heir-male  general  of  provision  under  the  contract  of  marriage,  and 
raised  this  action  against  the  trustees  of  the  late  Earl,  and  all  his  heirs  of  entail,  in  the  deeda 
executed  by  him,  concluding  either  that  the  deeds  of  entail  executed  by  the  Earl  should 
be  set  aside,  and  the  property  contained  in  them  held  as  a  surrogatum  pro  tonic  of  the 
lands,  bank  stock,  and  money,  which  the  late  Earl  became  bound  to  settle  by  his 
marriage-contract,  or  that  the  value  of  the  latter,  as  at  the  death  of  the  late  Earl,  shonld 
be  paid  out  of  the  trust-funds,  so  far  as  they  would  go,  and  the  balance  declared  a  debt 
upon  the  entailed  property. 

The  pursuer  afterwards  departed  from  his  conclusion  for  a  surrogatum^  and  appea^ 
ance  having  been  entered  for  the  trustees  of  the  late  Earl,  they  pleaded  in  defence,  That 
the  claim  of  the  pursuer,  under  the  contract  of  marriage,  cannot  extend  farther  than  to 
the  price  actually  received  by  the  late  Earl  of  Wemyss  for  the  lands  and  other  propeity 
settled  by  the  contract,  under  deduction  of  the  debts  affecting  those  subjects;  "and 
that,  although  the  pursuer's  right  to  the  rents  of  the  estate  of  Elcho  is  suspended,  and 
these  [242]  rents  are  vested,  for  the  present,  in  the  defenders,  the  pursuer  is  die  person 
called  to  the  succession  of  that  estate,  as  well  as  of  the  property  of  Laurieston  and  in  the 
Canongate,  by  the  settlement  of  the  late  Lord  Wemyss  :  he  is  also  the  person  in  whoae 
favour  the  trustees  are  directed  to  denude  themselves  of  the  trusty  after  the  porpoeea  of 
it  are  accomplished ;  and,  therefore,  before  he  insists  farther  in  the  present  action,  it 
will  be  necessary  for  the  pursuer  judicially  to  reject  the  provisions  intended  to  be  made 
upon  him  by  the  deeds  of  entail  executed  by  the  late  Earl,  which  are  now  under 
reduction." 

The  Lord  Ordinary  took  the  case  to  report  on  informations. 

Argument  for  the  pursuer : 

I.  There  is  here,  as  yet,  no  room  for  the  doctrine  of  approbate  and  reprobatei  for 
the  pursuer  is  entitled  to  know  what  the  succession  under  the  contract  of  marriage  ia 
worth,  before  he  can  be  put  upon  his  election ;  Bacon's  Abridgement,  Vol.  VIL  p.  446. 
But  even  if  he  were  to  take  under  the  settlements  of  the  late  Earl,  it  would  not  bar  hu 
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elaim  imder  the  contract  of  marriage.  There  is  no  kind  of  repugnance  between  them. 
In  the  first  place,  there  can  be  no  confusio  of  his  debts  and  claims,  unless  he  were 
debtor  and  creditor  under  the  same  character;  Ist  December  1757,  Gordon  against 
Maitland.  2/2,  It  is  not  declared,  that,  by  accepting  the  one,  he  shall  forfeit  his  claims 
under  the  other ;  and,  3dl,  There  is  no  room  for  the  maxim,  that  debitor  non  prcesumitur 
donare^  tot  what  the  late  Earl  gave  by  his  entails  and  trust-deeds  was  radically  different 
from  what  the  pursuer  was  entitled  to  claim  under  his  contract  of  marriage;  14th 
December  1739,  Pringle  against  Pringle,  reversed  in  the  House  of  Lords,  21st  January 
1740. 

IL  The  question  then  arises,  whether  the  pursuer  is  entitled  to  the  value  of  the 
property  settled  on  him  by  the  contract  of  marriage,  or  only  to  the  price  received  for  it 
by  the  late  Earl  of  Wemyss  fifty  years  ago  ?    And  that  it  is  the  first  of  these  sums, 
appears  to  be  clear.     The  heir  in  a  marriage-contract,  to  whom  a  specific  estate  is 
provided,  is  properly  a  creditor  of  his  father,  of  his  father's  cautioners,  and  of  his 
representatives,  titulo  lucrativoy  for  the  subject  provided  to  be  delivered  at  his  father's 
death.     In  respect  of  all  other  parties,  he  must  be  held  to  be  an  heir,  not  a  creditor,  for 
he  makes  up  his  titles  additi'one  hcereditatis ;  and  his  right  of  credit,  which  is  a  mere 
personal  right,  is  postponed  to  all  other  personal  rights  to  the  subject  flowing  from  the 
father  titulo  oneroso,  though  preferable  to  all  gratuitous  rights,  whether  granted  during 
the  father's  lifetime  or  after  his  decease.     The  late  Earl  of  Wemyss  was,  therefore, 
debtor  to  the  pursuer  just  as  much  as  if  he  had  sold  him  the  property  destined  to  him 
by  the  contract  of  marriage;  and  as  he  has  rendered  it  impossible  to  perform  his 
obligation  loco  facti  imprestahUis  succedit  [243]  damnum  et  interease;  and  as  the 
question  has  arisen  with  gratuitous  disponeee,  it  is  clear  that  they  are  liable  in  the 
damage,  to  the  full  extent  of  their  means.     The  law  appears  once  to  have  been  other- 
wise, for  it  is  stated  by  Craig,  that  the  heir  had  only  a  apes  succesaiorm  ;  but  he  himself 
mentions  the  case  of  Bartin,  which  occurred  in  his  own  time,  and  in  which  it  was 
altered.     The  defenders  themselves  admit  the  identity  of  the  right  of  an  heir  in  a 
contract  of  marriage,  with  that  of  a  substitute  in  an  entail  with  prohibitory,  but  without 
irritant  or  resolutive  clauses.     And  they  quote  the  cases  of  Westshiels  and  Camming  of 
Logie  in  support  of  the  position,  that,  in  such  case,  the  person  who  sells  is  only  liable 
for  the  price  which  he  receives.     But  this  is  quite  a  mistake;  it  is  plain  that  the 
substitute  does  not  get  a  reparation  unless  he  receives  the  price  of  the  lands  at  the 
time  of  the  succession ;  and  it  is  only  when  the  action  is  brought  immediately  aftej  the 
sale,  that  the  price  for  which  it  is  sold  can  be  the  fair  measure  of  the  damage. 

It  is  true  that  the  father  has  the  right  of  administration,  bat  to  sell  and  dilapidate 
is  not  to  administer ;  and  that  inhibition  and  interdict  are  not  competent,  is  nothing  to 
the  purpose,  for  neither  are  they  competent  to  prevent  a  sale  of  an  entailed  estate  where 
there  is  no  irritant  or  resolutive  clause.  In  that  case,  as  well  as  in  the  case  of  a 
contract  of  marriage,  such  as  this,  the  fiar  has  a  power  of  selling,  which  is  good  quoad 
all  third  parties ;  but  it  is  a  power  which  he  must  exercise  at  his  own  hazard,  and 
which,  does  not  diminish  the  heir's  right  to  ask  damages,  which  can  be  nothing  but 
id  quod  abest  a  patrimonio,  in  consequence  of  the  non-fulfilment  of  the  contract;  11th 
January  1811,  Lockharts  against  Sir  James  Stewart. 

As  to  the  cases  quoted  on  the  other  side,  there  is  no  reason  to  suppose  that^  on 
those  occasions,  the  value  of  land  had  varied  between  the  time  of  the  sale  and  the 
commencement  of  the  action ;  in  the  case  of  Bethune,  at  least,  nothing  more  than  the 
price  was  concluded  for.  In  the  last  case  of  Cuninghame,  20th  December  1810,  the 
Court  was  very  narrowly  divided.  Lord  President  Blair  was  decidedly  against  the 
judgment;  and  the  case  having  been  appealed,  was  afterwards  compromised  on  very 
advantageous  terms  for  the  heir. 

III.  As  to  the  argument,  that  the  pursuer  has  received  implement  in  fact,  though 
not  in  terms,  any  such  doctrine,  if  it  ever  was  entertained,  has  long  been  considered  as 
unfounded;  13th  February  1810,  Munro. 

Argument  for  the  defenders : 

I.  If  the  pursuer  takes  at  all  under  the  entails  executed  by  the  late  Earl  of  Wemyss, 
his  claim  imder  the  contract  of  marriage  must  be  entirely  barred :  He  would  thereby 
incur  a  representation  of  his  grandfather,  which  would  extinguish  his  claim  confusione. 
And,  besides,  it  is  impossible  to  permit  him  to  approbate  [244]  and  reprobate  the  same 
deed ;  15th  November  1810,  Carmichael  against  CarmichaeL 
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II.  It  may  be  admitted,  that  the  pursuer  has  a  jus  erediii  under  his  contract  of 
marriage ;  but  that  will  not  bear  him  out  in  his  demand.  It  is  not  as  much  a  right  of 
credit  as  of  successipn ;  he  has  no  right  to  insist  in  any  action  during  his  father's  life, 
who  may  sell  or  contract  debt,  or  may  do  any  thing  he  pleases,  and  cannot  be  oontrolled 
in  any  respect  in  the  management  of  his  property ;  Stairs  iii.  5,  19;  Banktonj  L  5,  17; 
Ersk,  iii.  8,  39.  Lord  Wemyss,  therefore,  retained  the  power  of  disposing  of  tbe 
subjects  contained  in  the  marriage-contract,  and  when  he  did  dispose  of  them,  he 
infringed  no  duty  in  regard  to  which  any  person  had  a  right  to  control  him ;  and,  in 
Cuninghame  against  Cuninghame  (17th  January  1804),  it  was  found,  that  the  Conxt 
could  not  interfere  to  the  effect  of  compelling  the  father  to  vest  the  price  of  an  estate, 
which  he  sold,  in  heritable  bonds  in  favour  of  the  heir  of  the  marriage,  which  would 
not  have  been  going  nearly  so  far  as  is  asked  by  the  pursuer. 

And  if  it  is  once  established,  that  the  father  does  no  more  than  he  has  r^ht  to  do— 
if  he  violates  no  obligation — if  he  is  guilty  of  no  wrong,  it  is  by  no  means  easy  to  see 
how  he  can  be  found  liable  in  damages.  That  he  is  bound  to  leave  the  price  obtained 
is  true,  if  he  does  not  spend  it ;  but  the  claim  arising  from  thence  is  very  different  from 
a  claim  of  damages. 

The  question  is  similar  to  that  of  an  heir  of  entail  selling  an  estate^  where  there  ia 
a  prohibition,  but  no  irritancy  or  resolution.  In  that  case,  the  substitute  heirs  can 
claim  nothing  else  than  the  price.  And  so  it  was  found  in  the  case  of  Westshiels  in 
1811.  See  also  Cuming  Gordon  against  Gumming  of  Logic,  29th  July  1761.  And,  in 
the  case  of  Sir  William  Gunninghame,  all  that  ^e  heir  asked,  or  conceived  he  oonld 
possibly  get,  was  just  the  price  that  the  lands  were  sold  for.  When  a  person  becomes 
bound  to  a  stranger  to  dispone  his  estate,  he  may  be  compelled  to  fulfil  his  obligation, 
or  loco  facti  irnprestabilts  sueeedit  damnum  et  interesse ;  but,  when  a  father  does  no 
more  than  exercise  his  undoubted  power  of  administration,  the  heir  has  no  jus  erediii 
which  he  can  enforce  by  diligence,  and  inhibit  or  interdict  in  any  other  manner; 
Bethune,  17th  February  1741,  KUk. ;  Gunninghame,  23d  February,  and  20th  December 
1810.  The  pursuer's  interest,  therefore,  extends  to  nothing  more  than  the  price  of  the 
lands  sold  by  his  father. 

The  defenders  further  maintained,  that  the  contract  of  marriage  had  been  folfilled 
in  substance,  though  not  in  terms,  by  the  deeds  of  entail  and  trusty  which  left  mndi 
more  to  the  pursuer  than  he  lost  by  the  sale  of  the  estate ;  23d  January  1747,  Kerr, 
KUk. ;  February  11,  1762,  Thomson  and  Creditors  against  his  Children ;  7th  December 
1728,  Graik;  7th  January  1737,  Trail. 

Farther,  the  defenders  had  recourse  to  the  argument  ab  inconvenienti,  on  tbe  ground 
of  the  difficulty,  if  not  the  impossibility,  of  forming  an  accurate  estimate  of  what  would 
have  been  the  value  if  there  had  been  no  sale. 

[245]  The  case  was  put  up  for  advising  (2d  December  1813),  when  the  following 
opinions  were  delivered : 

Lord  Meadowbank, — These  are  certainly  able  papers  on  this  very  important  question. 
There  are  several  important  points  in  the  case,  and  I  have  studied  it  with  all  the 
attention  in  my  power.  I  have  formed  an  opinion ;  but  I  wish  to  hear  the  sentimenti 
of  your  Lordships  upon  it ;  for  I  am  perfectly  open  to  conviction,  and  am  ready  to  yield 
up  mine,  upon  hearing  any  satisfactory  reason  for  it 

It  does  not  appear  to  me  that  there  is  any  doubt  that  the  title  of  the  Earl  of 
Wemyss  to  sue  for  implement  of  his  grandfather's  contract  of  marriage  remains  hitherto 
clear  and  unexceptionable.  I  see,  as  Mr.  Cranstoun  very  properly  expresses  it|  no 
repugnance  between  his  claim  under  the  contract  of  marriage, *and  his  rights  underlie 
other  settlements  of  the  late  Earl.  I  think  he  is  quite  entitled  to  insist  on  the  claim 
under  the  contract  of  marriage,  in  the  first  place,  even  though  it  should  eventually 
operate  on  a  settlement  where  he  has  a  right  of  succession.  There  is  not  one  point  of 
the  doctrine  of  the  law  of  Scotland  that  shews  any  repugnance  to  it  He  has  taken  up 
nothing  under  a  title  which  appears  to  be  any  way  repugnant  to  his  claiming  his  rights 
as  heir  of  his  grandfather's  marriage ;  and,  without  some  incompatibility  of  this  sort) 
there  is  certainly  no  bar  to  his  title  to  claim.  I  have  no  occasion  to  inquire  what  would 
be  the  effect  were  he  to  take  up  the  estate  of  Elcho.  At  present  that  estate  is  in  the 
hands  of  the  trustees,  allotted  for  various  purposes ;  and  the  Earl  of  Wemyss  may  never 
live  to  the  period  when  he  should  have  any  interest  to  take  it  up.  Neither  have  I 
occasion  to  make  any  remarks  on  those  sales  of  English  property  settled  in  the  manisge- 
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contract,  where  the  mode  by  which  the  proceeds  were  employed  in  Scotland,  and  the 
Bubjects  acquired,  destined  by  the  titles,  appear  to  have  received  the  sanction  of  the 
late  Lord  Elcho,  the  heir-expectant  of  the  marriage-contract 

There  is  one  small  part  of  the  case,. however,  that  one  does  not  see  distinctly  in  the 
statement ;  I  mean  the  entail  of  the  pictures  which  is  spoken  of.  I  suppose  that  has 
been  taken  up  by  the  present  Earl ;  but  nothing  is  said  about  it^  and  the  terms  are  pro- 
bably of  no  consequence. 

The  claim  here  is  confined  to  the  value  of  certain  subjects  sold  more  than  half  a 
century  ago,  the  employment  of  the  proceeds  of  which  cannot  be  specifically  traced ;  and 
this  value  it  is  required  shall  be  estimated  as  at  the  period  of  the  death  of  the  late  Earl 
of  Wemyss,  and  not  as  at  the  period  of  the  alienation  by  his  Lordship.  It  is  not 
disputed  that  this  alienation  was  made  for  a  price  deemed  fair  and  adequate  at  the  time ; 
and  the  means  by  which  the  present  value  of  the  lands,  sold  at  so  distant  a  period,  or 
of  the  bank  stock,  shall  be  competently  ascertained  as  at  the  period  of  the  late  Earl's 
death  in  1808,  have  not  been  pointed  out  by  che  [246]  noble  pursuer.  I  do  not,  how* 
ever,  propose  to  inquire  after  this  matter:  it  is  obvious  that  it  must  be  extremely 
difficult  and  inconvenient  to  ascertain  the  value  of  the  property  in  the  lawful  possession 
of  third  parties,  over  which  the  parties  before  the  Court  have  neither  right  of  inquiry 
nor  controL  And  when  it  is  considered  that  the  value  to  which  the  pursuer  lays  claim 
may  not  be  the  actual  value  in  1808,  but  only  the  value  that  the  lands  would  naturally 
have  attained  in  the  progress  of  the  country,  had  they  remained  parcel  of  the  estates  of 
the  late  Earl  of  Wemyss,  and  subject  to  the  ordinary  course  of  his  management^  instead 
of  being  made  the  subject,  possibly  of  extraordinary  improvements,  by  the  great  outlays 
of  different  purchasers,  it  must  strike  every  person  that  the  requisite  investigations  may 
be  attended  with  extraordinary  embarrassment. 

The  question  here,  however,  is  not  to  be  determined  by  arguments  ab  inconvementi^ 
though  they  are  not  to  be  lost  sight  of  in  the  investigation  of  the  true  construction  of  a 
clause  of  such  general  and  almost  universal  use,  as  that  clause  is  upon  which  the  claim 
of  the  noble  pursuer  rests.  It  is  always  unlikely  that  a  construction  attended  with 
palpable  inconvenience  should  have  been  adopted ;  or  if  it  had  been  adopted,  that  the 
law  of  Scotland  is  of  such  recent  institution,  as  that  the  means  of  encountering  that 
inconvenience  should  remain  unprovided  for,  or  unknown  to  our  institutional  writers 
and  practical  lawyers,  had  the  doctrine  ever  actually  been  employed  in  practice. 

Laying  this  matter,  however,  altogether  out  of  view,  there  can  be  no  doubt  that  the 
question  at  issue  can  be  correctly  determined  only  by  ascertaining  the  legal  import  of 
Uie  father's  powers  under  the  obligation  in  question. 

Your  Lordships  have  one  solitary  decision  against  the  pursuer's  claim,  which  I  lay 
out  of  my  view  as  a  matter  of  no  consequence.  It  is  one  solitary  decision,  in  which 
there  was  a  most  eminent  Judge  in  the  minority.  No  man  alive  has  a  more  profound 
veneration  for  the  opinions  of  that  Judge  than  I  have.  Indeed,  all  his  personal  friends 
bent  to  the  predominance  of  that  superior  intellect,  which  it  was  manifest  to  us  all  he 
poeseased.  But  though  we  did  so,  it  is  our  duty  to  sift  his  opinions  in  great  questions 
of  law,  just  like  those  of  any  other  man.  They  must  stand  on  their  own  merits,  and 
not  on  his  superiority  of  intellect  None  of  us  would  venture  to  set  up  our  opinions 
against  him  in  a  dark  question  where  we  had  no  principles  to  guide  us ;  but  we  are 
bound  to  sift  it,  and,  on  mature  consideration  of  his  opinion,  I  feel  myself  entitled  to 
say  that  I  differ  from  it 

The  question  is  as  to  the  powers  of  fathers  under  such  contracts.  These  have  been 
deemed  by  my  Lord  Stair  and  our  first  lawyers  of  a  very  anomalous  nature,  so  as  to  fall 
under  none  of  the  known  categories  under  which  obligants  or  obligations  can  be  classed ; 
and  the  attempt  that  has  been  recently  made  to  explain  the  law  upon  this  point,  by  the 
learned  counsel  for  the  pursuer,  [247]  and  also  by  the  very  eminent  Judge  whose 
authority  he  so  much  relies  on,  appears  to  me  so  little  successful,  as  nowise  to  impeach 
the  acnmen  of  our  institutional  writers  for  having  failed  in  the  assignment  of  correct 
principles,  from  which  the  doctrines  of  the  law  on  the  subject  might  be  correctly 
deduced. 

The  obligation  in  question  is,  in  form,  a  simple  destination  in  favour  of  persons, 
not  as  yet  in  return  naturOy  but  expected  to  arise  from  a  particular  marriage ;  and  we 
know  tiiat  originally  such  a  destination  was  not  understood  to  create  an  obligation, 
though  contained  in  a  marriage-contract^  more  than  any  other  ordinary  destination :  but 


936   EARL  OF  WEMVSS  &  MaUCH  V.  EARL  OP  SaDdING'TOIJ,  Ac.  f .C.  Ito,  ir.1  IV. 

that  afterwards  it  came  to  be  coiididered  as  binding  to  certain  effects,  on  account  of  its 
belonging  to  a  marriage  arrangement,  meant  to  fix  the  interests  of  those  concerned. 

In  order  to  explain  the  extent  of  the  obligation,  a  general  principle  is  assumed  by 
the  learned  and  ingenious  counsel  for  the  £ar].  I  find  him  confidently  and  strongly 
laying  it  down,  that,  in  the  construction  of  the  obligation  of  the  father,  who  was  under 
an  implied  prohibition  against  selling  the  estate,  it  must  be  held  that,  with  regard  to 
all  onerous  creditors  of  the  father,  the  present  Earl  was  a  mere  heir ;  but  as  to  those 
persons  succeeding  titulo  luercUtvo,  he  is  an  onerous  creditor.  That  seems  to  be  con- 
sidered as  the  fair  view  of  the  situation  of  the  father,  on  which  every  thing  may  be 
explained  correctly. 

I  believe  there  is  nothing  more  dangerous  than  ingenious  anal(^es  of  this  kind. 
Material  circumstances  are  very  apt  to  escape  our  observation,  and  when,  these  are  over- 
looked, we  are  carried  off  our  feet. 

In  the  same  way,  I  observe  in  the  speech  of  Lord  President  Blair,  what  appears  to 
me,  I  confess,  another  doctrine  that  is  subject  to  the  same  objection.  In  taking  notice 
of  the  nature  of  this  obligation  upon  the  father,  he  says,  "  Farther,  it  is  not  in  the 
power  of  the  heir,  by  legal  diligence,  to  limit  or  impair  the  power  of  the  father.  The 
obligation  not  being  prestable  till  the  father's  death,  the  heir  can  do  nothing  till  the 
condition  of  his  right  is  purified ;  the  jus  eredUi  is  only  to  take  effect  after  the  feitber's 
death ;  and  as  the  heir  can  only  take  by  succession,  and  must  thus  be  liable  for  his 
father's  debts  and  onerous  deeds,  it  has  been  properly  found,  that  such  a  right  cannot 
be  made  the  foundation  of  diligence.  In  that  view,  the  case  of  Sir  William  Cunning- 
ham does  not  bear  upon  the  present.  That  case  was  well  decided ;  for  the  right  of  the 
father  is  one  of  property,  not  of  mere  administration.  The  right  of  the  heir  cannot  be 
the  foundation  of  diligence,  and  the  Court  found  so,"  (&c 

I  am  afraid  that,  in  this  place,  the  Lord  President  has  construed  the  obligation 
under  which  the  father  lay,  as  one  which  the  heir  in  expectancy  had  no  right  to  take 
any  legal  measure  for  the  protection  of ;  and  that  he  rests  this  inference  on  the  doctrine, 
that  the  obligation  did  not  become  prestable  nor  claimable  till  it  was  purified  by  the 
death  of  the  father ;  and  that,  therefore,  the  son  [248]  had  no  right  to  pursue :  He 
seems  to  consider  the  obligant  as,  on  the  one  hand,  remaining  an  abeolnte  and 
unlimited  proprietor ;  and,  on  the  other  hand,  as  subjected  to  a  personal  obUgatioD, 
which,  while  it  cannot  be  permitted  to  impair  his  rights  as  proprietor,  is  still  to  be  con- 
strued, like  all  other  personal  obligations,  according  to  the  ordinary  import  of  the 
language  in  which  it  is  conceived,  and  to  be  enforced  when  the  proper  period  of  enforc- 
ing it  arrives.  It  does  not  appear  to  me  that  either  of  these  suggestions  will  solve  the 
phenomenon. 

PrimOf  It  is  settled  law,  that,  notwithstanding  the  obligation  destining  an  estate  to 
the  heir  of  the  marriage,  the  obligant  can  subject  it  to  various  burdens  of  a  different  class 
from  any  which  could  affect  creditors  strictly  onerous.  The  obligant,  by  a  voluntary 
deed,  can  provide  younger  children,  and  a  second  wife  and  a  second  family,  at  the  ex- 
pence  of  his  creditor  in  this  obligation ;  and  he  has  a  considerable  discretion  with  respect 
to  the  amount  of  the  burdens  he  can  thus  create.  To  the  extent  of  this  discretion  the 
grantees  are  manifestly  donees  of  the  obligant ;  and  there  is  certainly  no  analogy  beiween 
a  power  of  this  description  exercised  by  the  father,  and  the  situation  of  any  other  debtor 
whatever  in  a  personal  obligation.  Whence,  then,  does  the  father  derive  his  power  I 
Certainly  not  from  the  words  of  the  obligation,  but  from  very  different  considerations. 

Secundo,  Again,  it  is  settled  law,  that  while  an  expectant  heir  is  provided  with 
various  remedies  for  securing  implement  of  an  obligation  purely  personal,  in  which  he  or 
his  descendents  have  an  interest  in  spe,  the  law  rigidly  witholds  every  remedy  of  this 
sort  from  the  expectant  heir  of  a  marriage.  The  uncertainty  of  the  contingency,  simtpet' 
vixerU,  does  not  prevent  an  heir  of  tailzie  who  has  a  mere  prohibition  against  ode, 
unaided  by  irritant  and  resolutive  clauses  to  found  upon,  from  compelling  the  heir  in 
possession  who  sells,  to  disclose  the  amount  of  the  price  received,  and  to  lay  it  out  under 
a  similar  restraint  to  that  according  to  which  the  estate  sold  was  previously  held«  But 
the  heir-expectant  of  a  marriage  cannot  exact  from  his  father  information  of  thcprioe  he 
sells  for,  any  more  than  of  the  amount  of  the  conquest  of  a  marriage,  though  finally 
fixed  by  the  death  of  his  mother.  And  if  the  father  sells  in  the  face  of  his  obligattoo, 
he  cannot  compel  him  to  disclose  any  facts  or  circuniistances  by  which  the  price  may  he 
traoedi   and  donations  of  it  to  favourites  disopvered  or  investigated.    This  eeitttnlj 
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nowise  resembles  the  condition  of  any  other  personal  obltgant ;  and  however  absolute  the 
right  of  property  might  be  in  the  father,  the  mere  purpose  of  avoiding  any  encroachment 
on  that  right  can  never  account  for  the  withholding  all  reasonable  means  of  keeping  in 
view  the  future  fulfilment  of  the  obligation  in  terminia.  In  the  case  supposed,  a  land 
estate  is  converted  into  money,  and  a  subject  of  the  most  desirable  nature  is  converted 
into  property  that  may  be  disposed  of  in  ten  thousand  ways,  so  that  all  prospect  of  trac- 
ing it  after  the  elapse  [249]  of  even  a  short  period  is  impracticable  and  hopeless.  Yet 
in  a  situation  which  seems  of  all  others  most  strongly  to  call  for  remedy,  the  law  is  deaf 
and  blind,  and  refuses  all  aid  for  either  favouring  or  securing  what  is  so  powerfally 
represented  by  the  Lord  President,  as  the  attainment  of  common  justice.  Whence  is 
this  %  It  does  not  arise  from  the  expectant  heir  being  purely  a  creditor  in  expectancy  ; 
for  we  see  the  law  affords  adequate  remedies  to  an  heir  of  a  tailzie  under  only  prohibitive 
clauses,  who,  likewise,  has  only  a  contingent  interest  si  aupervixerit  It  is  not  for  the 
sake  of  preserving  the  powers  of  proprietor  in  the  obligant  unimpaired ;  for  these  would 
remain  complete,  though  each  particular  exercise  of  them  was  liable  to  be  disclosed : 
and  if  the  heir-expectant  is  a  creditor  against  successors  titulo  lucraHvOf  ought  he  not  to 
have  protection  against  donations  in  prejudice  of  such  jus  crediti  ?  and  ought  he  not  to 
be  entitled  to  a  disclosure  of  donees,  thus  by  preception  depriving  him  of  his  inheritance  ? 

Being  of  that  opinion,  I  must  say  that  I  doubt  extremely  of  the  analogy  founded  on, 
for  which  we  have  no  authority  but  the  suggestion  of  an  ingenious  counsel  (none  more 
ingenious),  that,  in  a  question  with  lucrative  successors,  the  heir  is  an  onerous  creditor. 
I  say  I  doubt  of  that  proposition ;  for,  according  as  the  law  goes,  there  may  be  a  virtual 
preeeptio  JuBrediicUis,  which  the  law  will  not  trace  or  detect  at  the  suit  of  the  heir  of  the 
marriage ;  and  against  which,  though  rendered  notorious,  it  does  not  appear  to  afford  any 
remedy. 

Suppose,  for  instance,  in  the  case  of  Sir  William  Cunninghame,  that,  instead  of 
granting  bonds  of  provision  to  his  children  out  of  the  price  of  the  estate  of  Livingston, 
he  had  just  made  presents  to  them  of  large  sums  of  money  drawn  from  that  price,  your 
Lordships  could  not  have  inquired  about  that.  There  are  no  means  by  which  Colonel 
Cunninghame  could  have  arrested  his  father's  hands,  in  making  those  presents.  The 
money  may  be  spent  and  lost  to  the  heir  irrevocably,  without  there  being  any  redress. 

In  short,  my  Lords,  we  are  entitled  and  bound  to  look  much  more  particularly  into 
the  case  than  can  be  done  by  this  hypothetical  doctrine,  or  the  general  dictum  pleaded 
in  support  of  it,  and  to  inquire  what  is  the  true  nature  of  that  obligation  which  a  father 
incurs  when  he  settles  his  landed  estate  on  the  heir  of  the  marriage. 

In  order  to  this,  we  must  look  to  what  powers  the  law  ascribes  to  him.  He  is  debtor 
in  the  obligation,  as  Lord  President  Blair  says ;  but  the  analogy  won't  su]iport  him  in 
Baying  that  it  is  like  every  other  personal  obligation  where  the  fee  is  left  in  the  debtor. 
There  are  circumstances  which  have  escaped  that  learned  Judge.  It  appears  to  me  most 
distinctly,  that  the  father's  powers  differ  toto  ccslo  from  those  of  any  other  debtor  in 
any  personal  obligation.  He  has  a  power,  for  instance,  of  exercising  the  jus  abutendi  in 
the  management  of  the  estate.  H^  has  a  power  of  burdening  it  with  provisions  to  his 
second  wife,  and  to  the  children  of  his  after  marriage.  He  is  the  debtor  in  it,  and  yet 
he  can  modify  [250]  the  debt  secundum  arbitrium  boni  viri.  Is  there  any  other  debtor 
that  can  do  thati  None.  No,  my  Lords,  he  can,  in  spite  of  the  son,  render  himself  to 
all  appearance  incapable  of  executing  the  obligation ;  and  the  law  will  not  put  forth  its 
hand  to  protect  the  creditor  in  expectancy  from  that  act  of  suicide, — of  incapacity, — of 
rendering  himself  incapable  of  performing  his  obligations. 

Is  not  that  an  indication  that  this  is  not  an  obligation  bearing  any  analogy  to  a  per- 
sonal obligation  by  a  person  in  the  fee  of  the  estate  ?  My  Lords,  it  is  an  obligation  mi 
generis  ;  and,  if  your  Lordships  attend  to  it,  you  will  see  that  it  is  so  qualified,  on  very 
sound  and  sufficient  reasons. 

I  thing  that  the  established  doctrines  I  have  now  alluded  to  are  fatal  to  the  suggested 
principles,  as  proper  to  regulate  your  Lordships'  decision  in  this  case :  It  is  palpably  im- 
possible to  account  for  them  on  those  suggested  principles.  But  I  think  the  doctrines 
I  have  stated  are  to  be  traced  in  the  history  of  our  law  to  very  different  principles. 

The  father  provides  his  estate,  in  his  marriage-contract^  in  favour  of  the  heirs  of  his 
marriage,  by  words  apparently  merely  of  simple  destination.  But  it  is  thought  more  is 
meant  than  expressed,  on  account  of  the  onerosity  of  the  transaction  in  which  the  desti* 
nation  is  made.    Now,  what  is  the  meaning  here  to  be  imputed  t    Does  the  father  mean 
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to  deprive  himself  of  the  power  of  employing  the  property  for  the  benefit  of  himsdf  and 
those  expected  heirs  in  whom  he  is  to  be  so  deeply  interested  ?  No.  It  is  on  the  ri^t 
employment  of  this  property,  on  which  his  prosperity  and  their  advancement  in  the 
world  may  chiefly  depend.  The  law  of  Scotland  places  justly  great  confidence  in  the 
domestic  habits  and  domestic  attachments  that  predominate  in  the  society  of  Sootiand. 
It  holds  the  parent  obligant  to  be  a  procurator  or  trustee,  with  nncontroUable  power, 
for  his  own  behoof,  and  for  that  of  his  descendants,  creditors  in  his  obligation,  regarding 
the  employment  of  that  property,  and  refuses  to  subject  him,  not  barely  to  any  trammels, 
but  even  to  inconveniences,  or  to  any  species  of  compulsitor,  that  can  imply  the  alightoat 
impeachment  or  doubt  of  his  faithful  exercise  of  the  powers  committed  to  him  during 
the  whole  period  of  his  administration.  The  law  proceeds  upon  what  is  common  and 
ordinary ;  and  I  have  no  doubt  that,  in  nine  cases  out  of  ten,  or,  probably,  ninety-nine 
cases  out  of  the  hundred,  the  powers  of  the  father  obligant  are  faithfully  exercised,  and 
in  a  vast  majority,  beneficially,  for  the  heirs  of  the  marriage,  as  well  as  for  the  rest  of 
the  family. 

The  debtor  in  the  obligation  is  the  father  of  the  creditor  under  it.  He  has  all  the 
partialities  and  all  the  inclinations  of  a  father  to  provide  well  and  properly  for  his 
children  ;  and  he  has  powers  entrusted  to  him  by  nature  for  the  general  benefit  of  Ids 
family,  which  entitle  him  to  enter  into  all  such  transactions  as  to  him  shall  appear  to  be 
right  and  proper.  That  is  the  view  of  the  law  of  Scotland ;  and,  in  nine  cases  oat  of 
ten,  that  view  will  be  answered.  The  father  will  exercise  his  powers  fairly  and  honoll^ 
[261]  -ably,  and  with  all  the  prudence  that  God  hath  given  him ;  and  I  should  be  sony, 
indeed,  to  trammel  powers  that  the  law  of  Scotland  has,  by  the  construction  of  the 
obligation,  understood  to  be  well  vested  in  him,  and  which  he  ought  to  exercise,  and 
will  be  held  to  exercise  well  and  properly. 

If  I  am  right  in  this  view  of  the  law,  a  sale  by  a  father  of  an  estate  provided  by  his 
marriage-contract  is,  by  presumption  of  law,  a  prudent  and  beneficial  transaction  for  all 
concerned.  It  is  not  a  tortious  act  done  in  violation  of  the  parent's  duty,  and  entidiog 
to  reparation  and  damage  when  the  heir  of  the  marriage  comes  to  claim  implement,  bat 
a  fair,  wise,  and  prudent  liquidation  of  the  value  of  the  estate  provided,  which,  of  coarse, 
becomes  the  true  measure  of  its  value,  according  to  which  the  heir's  claim  ought  to  be 
regulated,  and  all  discretionary  burdens,  as  provisions  to  wives  and  children,  may  be  pro- 
portioned. 

I  observe  in  the  case  of  Balgownie,  that,  though  not  distinctly  brought  forward,  Lord 
President  Blair  had  felt  this  presumption  so  much,  that  he  does  not  meet  the  argament 
from  it  otherwise  than  by  undertaking  the  proof,  that  the  parent  obligant  there  had 
not  acted  fairly  towards  the  heir  of  the  marriage.  And  it  is  most  remarkable,  that  even 
on  that  point  he  advances  nothing  against  the  fairness  and  prudence  of  the  sales  of 
Banton  and  Comrie,  nor  against  the  first  employment  of  the  money,  which  was  expended 
in  a  purchase  where  the  destination  of  the  titles  was  made  in  favour  of  the  heir-at-law. 
It  was  the  subsequent  alteration  of  that  destination,  after  a  lapse  of  thirty  years,  in 
order  to  confer  a  succession  on  the  heir  of  a  second  marriage,  against  which  he  levels  his 
attack,  as  an  act  of  cUienation  in  prejudice  of  the  heir  of  his  first  marriage,  doMfuUy 
within  the  powers  of  administration  conferred  on  the  father  by  law,  and  certainly  an  act 
of  unfaithfulness  to  those  duties  of  guardianship  with  which  the  law  had  entrusted  him. 
With  the  highest  deference  to  that  superior  mind,  I  conceive  it  to  be  perfectly  clear, 
that  the  Lord  President's  answer  is  not  logical.  By  the  sale  of  Banton  and  Comrie,  if 
fair  and  prudent,  both  by  presumption  of  law  and  by  the  truth  of  the  fact,  as  it  eleariy 
was,  the  price  got  became  the  measure  of  the  value  of  the  lands,  for  which  the  father 
was  thenceforth  bound  to  account  to  the  heir  of  the  marriage,  as  the  true  substitute  for 
the  lands  provided ;  being  a  substitute  created  by  the  prudent  exercise  of  those  powers 
with  which  the  law  had  invested  him,  in  order  that  they  might  be  exercised  when  he, 
in  his  discretion,  thought  that  exercise  proper ;  and  no  destination,  at  a  distance  of  time 
afterwards,  of  the  profits  the  father  made  of  this  price,  in  favour  of  a  younger  child, 
however  harsh  the  heir  may  feel  it,  can  justly  be  stated  as  an  impeachment  of  the  sale 
itself,  or  as  an  infringement  of  the  marriage-contract.  If  the  father  had  taken  the  titles 
of  his  new  purchase  of  Bowerhouses,  in  terms  of  the  destination  of  the  marriag&contrac^ 
I  apprehend  he  would  thereby  have  rendered  Bowerhouses  a  surragatwrn  for  Banton  aod 
Comrie,  by  his  own  act  and  deed ;  and,  whether  it  increased  or  diminished  in  value,  the 
heir  must  have  accepted  of  it  as  a  satis-  [262]  -faction  for  the  share  of  the  price  of  Banton 
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and  Gomrie  bestowed  in  the  acquisition.  But  the  father  did  nothing  of  this  sort. 
Bowerhouses,  therefore,  remained  at  his  free  disposal ;  and  his  obligation  in  the  contract 
stood  liquidated  by  the  amount  of  the  price  of  Banton  and  Comrie,  which  was  never 
laid  out  in  terminis  of  the  obligation  in  the  contract,  so  as  to  render  the  subject  a  new 
sabstitate  for  any  proportion  of  those  estates.  In  short,  the  point  the  Lord  President 
had  to  make  out  was,  that  the  sale  of  Banton  and  Gomrie  was  a  tortious  act,  being  either 
a  perversion  of  the  father's  legal  powers,  or  an  unfair  measure  of  the  value  of  the  estates 
at  the  time  of  the  sale.  Instead  of  this,  all  he  says  amounts  to  a  charge,  that  the 
father  disposed  of  the  profits  which  arose  on  that  price,  without  due  regard  to  the 
natural  expectations  which  the  heir  of  the  fund  might  form  for  a  share  of  those 
profits. 

I  viewed  the  sale  of  Livingston,  and  I  now  view  those  of  Lithenhopes  and  Muirfoot 
in  the  same  light ;  fair  sales,  all  of  them  at  the  best  price  the  obligant  could  obtain  at 
the  time ;  and,  if  fairly  made,  in  the  exercise  of  legal  powers,  it  seems  to  be  out  of  all 
sight  to  hold  the  parent  obligant  liable  to  account  to  the  heir  according  to  the  value  that 
the  subject  sold  for,  after  being  in  the  hands  of  stranger  purchasers  for  half  a  century, 
should  chance  to  be  then  worth.  I  recollect  well  of  a  most  eminent  friend  of  mine,  my 
immediate  predecessor  in  this  chair,  I  mean  my  Lord  Abercromby,  at  an  early  period  of 
this  war,  stating,  with  the  concurrence  of  all  the  bench,  how  happy  all  good  men  would 
be,  could  they  reasonably  indulge  any  expectation  that  the  country  would  continue  to 
prosper,  instead  of  falling  into  a  state  of  impoverishment  and  decay,  under  those  baleful 
tempests  which  agitated  the  political  atmosphere  of  the  world,  and  threatened  to  last 
for  a  period  of  which  no  calculation  could  be  formed.  Put  the  case,  that  this  so  pro- 
bable an  apprehension  had  been  general,  and  that^  in  order  to  escape  the  patrimonial  loss 
likely  to  arise,  numerous  sales  of  estates  settled  on  heirs  of  marriages  had  been  made, 
and  the  prices  laid  out  on  mortgage,  according  to  my  Lord  Mansfield's  well  known 
advice, — I  ask,  would  it  now  be  just  or  reasonable  to  hold  the  parent -obligant  bound  to 
the  heir  according  to  the  present  value  of  land,  more  than  it  would  have  been  just  and 
reasonable,  had  Lord  Abercromby's  fears  been  realized,  to  have  found  the  heir  bound  to 
satisfy  himself  with  the  depreciated  value  of  the  lands  sold,  while  the  parent  was  entitled 
to  withhold  perhaps  more  than  half  the  price,  lying  well  secured  on  mortgage,  which  he 
had  drawn  at  the  sale  ? 

I  need  make  no  remark  on  the  strange  inconsistency  betwixt  a  power  conferred  on  a 
father  to  make  sales  of  estates  provided  to  the  heir  of  his  marriage,  and  lay  out  the  price 
as  he  thinks  best,  without  inquiry  or  disclosure,  and  the  doctrine,  that  after,  perhaps,  as 
in  the  present  case,  the  lapse  of  half  a  century,  the  obligation  on  the  parent  is,  not  to 
account  for  the  fair  proceeds  of  the  sales,  but,  after  an  investigation  of  the  value  of  the 
lands  thus  long  in  the  hands  of  strangers,  to  pay  that  value,  however  diminished  or  in- 
[263]  -creased  by  the  calamities  or  good  fortune  of  the  intervening  period,  all  of 
which  might  naturally  enter  into  the  views  and  calculations  of  the  parent  in  making 
those  sales,  now  to  become  the  subject  of  so  difficult  and  disagreeable  an  investigation. 

Before  concluding,  I  ought  to  mention  that  I  voted  in  the  minority  in  the  case  of 
Livingston,  because  I  thought  it  no  impeachment  of  a  father's  power,  to  call  upon  him 
to  disclose  the  amount  of  the  price  he  derived  from  a  voluntary  sale  of  his  settled 
estates,  and  the  employment  he  made  of  property  so  extremely  disposable  as  money.  I 
thought  that  the  disclosure  could  do  no  harm  :  that  if  Sir  William  Gunninghame  chose 
to  say  that  he  had  vested  his  property  in  a  subject  that  was  not  liable  to  change,  either 
for  the  better  or  for  the  worse ;  that  he  had  vested  it  in  an  heritable  bond,  for  instance, 
where  it  might  be  traced, — I  thought  it  fair  that  there  should  be  a  power,  not  by  any 
means  to  trammel  the  father,  but  to  trace  the  subject  of  the  heir's  rights,  in  order  that 
he  might  take  that  in  the  same  way  that  he  would  have  taken  the  estate ;  cuid  that  Sir 
William  Gunninghame  should  have  been  obliged  to  make  such  disclosure;  and  that 
every  other  father  who  takes  a  step  of  the  same  kind,  when  he  is  converting  a  visible 
subject  of  credit  into  a  new  or  invisible  one,  should  have  been  obliged  to  clear  it  up;  and 
that  the  new  titles,  whatever  they  were,  of  the  subjects  in  which  he  vested  the  price  that 
he  got  for  the  estate  destined  by  the  marriage-contract,  should  appear ;  but  the  Gourt 
held  otherwise ;  and  I  have  no  doubt  that  Lord  Thurlow  must  have  thought  the-  case 
rightly  decided,  otherwise  it  would  have  been  carried  to  the  last  resort.  The  Gourt  went 
farther  than  I  did,. and  they  went  on  the  principles  of  our  predecessors.  In  the  case  of 
provisions  of  conquest  in  contracts  of  marriage,  and  where  the  marriage  is  dissolved  by 
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(be  death  of  the  wife,  it  is  settled  law,  that  the  father,  who  has  right  to  enjoj  the  oon- 
quest  during  his  own  life,  is  not  bound  to  tell  what  it  amounts  to  at  Uie  time  of  the 
dissolution  of  the  marriage.  The  children  cannot  bring  him  to  account.  He  is  not 
bound  to  tell  them  one  syllable  about  it.  The  Court  followed  that  analogy  in  the  one 
of  Sir  William  Cunningbame ;  and  I  confess  it  appeared  to  me  that  tiie  doctrine  went 
very  far  to  defeat  the  obligation  in  the  contract  of  marriage,  or,  at  leasts  to  add  to  the 
power  of  the  father  to  do  so.  But  still,  if  it  does  that,  surely  it  also  goes  fat  to  delineate 
the  true  nature  of  the  obligation. 

That  decision,  however,  does  not  appear  to  me  to  be  any  necessaiy  coroUaiy  from  the 
proprietory  rights  of  a  father  over  settled  estates,  as  Lord  President  Blair  seems  to  con- 
ceive.   For  a  provided  estate  is  a  fixed  and  certain  object    An  unknown  price  in  money 
18  of  a  very  different  description ;  and  it  appeared  to  me  just  and  reasonable,  that  the 
law  ought  to  compel  a  disclosure  which  should  prevent,  as  far  as  might  be,  the  dis- 
advantage, in  point  of  certainty  and  reachy  that  the  heir-expectant  suffered  by  such  a 
change  in  the  subject  of  his  provision.     But,  surely,  the  refusal  of  all  remedy  for  the 
detriment  thus  occasioned  with  re-  [264]  -spect  to  the  future  making  good  his  claim,  is 
the  strongest  of  all  proofs  of  the  exuberant  trust  which  the  law  imputes  to  the  parent ; 
— a  trust,  the  best  objects  of  which  would  be  embarrassed  or  defeated  were  sales  of 
settled  estates  to  be  attended  with  those  consequences  which  are  here  contended  for  on 
the  part  of  the  noble  pursuer.     That  decision,  therefore,  just  goes  to  thia,  thao  it  is  the 
most  exuberant  of  all  trusts.     Combined  to  the  obligation  to  provide  in  a  certain  man- 
ner for  the  heir  of  the  marriage,  the  father,  at  the  same  time,  has  most  extensive  powen. 
To  convert  the  estate  into  a  totally  different  estate  ;  to  spend  it ;  to  waste  it ;  to  expose 
it,  if  he  pleases,  to  risk :    And  even  if  he  betrays  his  trust,  the  law  will  not  belie?e  that 
he  has  been  doing  so.     But  if  the  law  reposes  such  trust  in  the  father,  the  heavier  losd 
it  lays  upon  him  if  he  does  betray  it.     The  law  says,  we  won't  suffer  the  heir  to  look 
into  your  conduct :    You  may  be  dilapidating  the  estate ;  you  may  be  spending  it ;  yon 
may  be  giving  it  away ;  you  may  be  converting  it  into  an  annuity.     There  was  a  miser 
who,  I  remember,  always  did  so,  and  when  he  died,  the  granters  of  the  annuity  had  to 
bury  him  at  their  own  expence ;  so  that  a  man,  receiving  perhaps  L. 70,000  or  L80,000 
a  year,  had  not  a  farthing  to  bury  himself.     The  law  will  not  look  into  it  if  a  father, 
under  these  obligations,  is  foolish  enough  to  proceed  in  that  manner.     There  is  no  help 
for  it     It  puts  complete  trust  in  him ;  and  it  is  the  nature  of  that  trust,  the  peculiarity, 
that  it  is  the  father  put  into  the  management  of  the  estate,  with  a  view  to  the  succes- 
sion, and  which  he  is  supposed  to  manage  with  more  wisdom  and  prudence  than  any  other 
man,  on  which  the  construction  of  his  powers  is  mainly  reared. 

Therefore,  with  all  the  deference  that  I  feel  for  the  opinion  of  Lord  President  Blaii^ 
I  certainly  differ  from  him  in  this  case.  Your  Lordships  cannot  convert  the  father  into 
an  insurer  for  the  consequences  of  conduct  which  the  law  permits  him  to  exerciBe,  and 
which  it  considers  to  be  fair  and  just^  and  for  the  benefit  of  the  heir  himself.  The  law 
deems  it  for  his  benefit,  otherwise  it  would  interfere  and  protect  him.  It  deems  it  for 
his  benefit,  that  the  father  should  sell  the  estate  if  he  pleases ;  and,  in  that  situation,  it 
is  impossible  that  it  should  make  him  an  insurer  against  the  loss  which  might  arise  in 
consequence  of  the  sale  of  the  estate. 

Before  concluding,  it  may  be  proper  that  I  should  take  notice  of  the  question 
agitated  in  the  case  of  Balgownie,  as  to  the  father  having  created  his  purchase  into  a 
mtrrogatum.  In  fact,  it  does  not  appear  to  me  to  have  been  considered  by  the  Court 
after  the  cause  was  prepared ;  and  the  progress  of  the  investigation  had,  I  suppose,  been 
seen  clearly  to  obviate  the  grounds  of  the  heir's  claim  on  that  foundation*  I  shall  only 
add,  that,  as  to  the  doctrine  itself,  I  lean  to  the  father's  powers  to  establish  a 
surrogatum  ;  and  that^  with  due  deference,  I  still  continue  to  think,  that  if  Sir  William 
Cunningbame  had  put  the  price  of  his  estate  into  the  funds  under  a  destination  in  terms 
of  the  contract  of  marriage,  which  [265]  he  might  have  done  by  means  of  a  trust,  liable 
to  all  the  powers,  to  be  sure,  which  he  might  exercise  over  it^  Colonel  Cunninghams 
must  have  been  subjected  to  take  the  price  as  thus  destined,  and  that  he  would  have 
had  no  action  quoad  ultra  against  his  father's  succession,  however  rich  it  might  have 
been.  I  think  that  that  would  have  been  a  fair  exercise  of  Sir  William  Cnnninghame'i 
prudential  powers,  and  right  of  judging  for  his  heir  what  was  best  to  be  done;  and  I 
could  not  find  a  warrant  for  excluding  him  from  the  exercise  of  them. 

Lord  Bannatyne. — I  shall  only  say,  in  a  few  words,  that  my  opinion  coincidas 
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entirely  with  that  which  I  have  heard  from  Lord  Meadowbank.    I  still  continue  of  the 
opinion  that  I  expressed  in  the  case  of  Bowerhouses. 

The  heir  under  a  contract  of  marriage  has  little  more  than  a  hope  of  succession.  The 
father  retains  a  full  and  most  confidential  power  of  administration,  under  which  it  would 
be  an  extreme  hardship,  if,  after  he  had  exercised  it  fairly,  and  had  got  a  fair  value  for 
the  estate  at  the  time,  he  was  to  be  liable  for  a  speculative  value :  And  when  we  take 
into  view  the  loss  which  we  are  now  told  the  son  may  have  sustained  in  consequence  of 
the  rise  which  has  since  taken  place  in  the  value  of  land,  we  must  also  take  into  con- 
sideration the  benefit  that  might  have  accrued  to  him  in  consequence  of  this  sale,  if  land, 
of  rising,  had  fallen  in  value. 

I,  it  is  impossible  to  enter  with  any  accuracy  into  all  the  possible  contin- 
gencies. For  instance,  in  the  case  of  an  estate  of  small  value  burdened  with  debt^  or 
not  equal  to  the  support  of  the  family,  it  might  have  been  a  most  beneficial  thing  to  sell 
the  estate,  in  whatever  way  the  matter  was  to  be  considered.  It  might  have  saved  the 
father  from  the  necessity  of  spending  the  principal,  and  it  might  have  been  the  means  of 
giving  much  more  to  the  eldest  son  than  he  would  otherwise  have  got  On  the  whole, 
I  am  for  sustaining  the  defences. 

Lord  Bobertson, — ^My  opinion,  in  some  measure,  coincides  with  that  of  Lord 
Meadowbank,  and,  in  some  respects,  it  differs  from  it.  I  agree  with  him  on  all  the 
preliminary  points,  as  I  may  call  them.  I  entertain  no  doubt  at  all  with  regard 
to  them. 

I  think  nothing  of  the  eonfiuio  which  is  pleaded  by  the  defenders.  A  man  may  be 
creditor  in  an  entailed  estate,  to  which  he  succeeds  as  heir,  but  the  debt  will  still  subsist^ 
and  the  estate  may  afterwards  descend  to  one  person,  and  the  debt  affecting  it  to 
another. 

Neither  do  I  think  that  there  is  any  thing  in  the  doctrine  of  approbate  and  repro- 
bate. The  rights  claimed  by  the  pursuer  are  not  inconsistent.  The  pursuer's  action  is 
founded  on  ^ejtia  crediti  arising  from  the  personal  obligation  on  the  late  Earl  by  the 
contract  of  marriage.  How  is  that  inconsistent  with  claiming  under  the  later  settle- 
ments executed  by  the  Earl  ?  The  amount  of  [266]  the  estate  to  be  entailed  will  be 
diminished,  if  the  pursuer  makes  his  present  claim  effectual :  But  what  then  1  A  creditor, 
by  recovering  payment  of  a  just  debt,  will  not  forfeit  any  claim  he  may  have  under  the 
tmst-deed.  Suppose  the  pursuer  had  been  a  creditor  of  the  late  Earl  by  a  personal  bond 
for  L.1000,  would  it  be  claiming  on  repugnant  rights  to  demand  payment  of  that  bond, 
and  then  to  daim  benefit  under  the  trust  ? 

I  am  also  of  opinion,  that  the  pursuer  is  not  entitled  to  insist  upon  having  the  estate 
which  was  purchased  with  the  money  settled  upon  him,  in  lieu  of  the  one  which  was 
sold. 

Having  disposed  of  these  point?,  I  am  of  opinion,  that  the  pursuer  is  entitled  to  the 
value  of  the  estate  which  was  settled  upon  him  by  the  marriage-contract ;  and  the  main 
question  which  we  have  to  decide  is,  Whether  he  is  entitled  to  the  price  for  which  it  was 
sold,  or  to  the  actual  value  of  it  at  the  time  of  the  death  of  his  grandfather ) 

By  the  contract  of  marriage,  the  late  Earl  of  Wemyss  was  taken  bound  to  settle  a 
certain  sum  of  money,  and  the  estates  of  Muirfoot  and  Lethenhopes,  on  the  heir  of  the 
marriage.  Li  this  way,  the  father  became  debtor,  and  the  heir  of  the  marriage  became 
creditor  in  these  provisions. 

But  this  right  of  credit  is  one  of  an  extremely  anomalous  nature.  The  heir  of  the 
marris^e  is  not  entitled  to  all  the  rights  of  an  ordinary  creditor.  The  father  may  sell 
the  estate  tituio  oneraao.  He  may  burden  it  with  heritable  securities  to  any  extent. 
Both  the  creditor  and  the  purchaser  will  be  perfectly  safe.  But  still  the  personal 
obligation  remains  quite  entire,  and  the  father,  though  be  may  have  sold  the  individual 
estate  which  was  provided  by  the  contract  of  marriage,  is  still  under  a  personal  obliga- 
tion to  provide  the  whole  estate  to  the  heir.  That  obligation  cannot  be  extinguished  by 
any  act  of  the  debtor.  The  lands  are  sold,  and  the  sale  is  good  and  perfect  to  the 
purchaser.  There  can  be  no  dispute  about  that.  The  creditor  cannot  ask  specific  imple- 
ment of  the  obligation,  because  the  debtor  had  power  to  sell  it^  and  has  done  so.  But 
still  the  obligation  on  the  father  remains. 

I^ow^  what  is  the  nature  of  that  obligation  1  Is  it  not  just  an  obligation  to  give  to 
the  heir  a  certain  estate  on  the  death  of  the  father  ?  This  is  quite  clear,  and  such  being 
the  nature  of  the  obligation,  is  it  possible  to  maintain,  that  that  obligation  is  fulfilled  by 
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giTing  him  the  estate  at  any  other  time  than  at  the  death  of  the  father  t  Is  it  in  tibe 
power  of  the  father,  in  this  way,  not  to  extingaiBh  his  obligation,  for  that  he  oamiot  do^ 
but  to  jnodify  it  in  any  way  whatever  by  selling  the  lands  f  Oaji  he  modify  the  n^t 
of  the  heir  in  a  manner  adapted  to  his  own  purposes  and  inclination^  witibont  in  tha 
smallest  degree  benefiting  the  heir  f  I  apprehend  we  cannot  permit  him  to  anticipate 
the  term  of  payment  or  performance  in  this  way,  to  the  prejudice  of  the  heir;  for 
though  he  may  sell  or  burden  the  estate,  yet  the  obligation  still  remains  on  [2B7]  him, 
and  he  can  only  fulfil  it  by  accounting  for  the  value  of  the  subject  as  at  the  time  of  his 
death. 

Lord  Justice-Clerk, — ^This  case  is  certainly  one  of  great  importance,  and  partieulsiiy 
in  reference  to  the  point  which  has  been  last  spoken  to  by  your  Lordshipa.  On  the 
first  branch  of  the  case,  we  are  unanimously  of  opinion,  that  there  is  no  bar  whatever  to 
the  action,  in  consequence  of  any  of  the  doctrines  in  law  maintained  by  the  defendeia. 
In  the  same  way,  we  are  equally  clear,  that  there  is  nothing  in  the  doctrine  of  approbate 
and  reprobate,  as  urged  by  the  defenders.  The  pursuer  is  not  rejecting  one  part  of  the 
settlement  and  accepting  of  another.  And,  thirdly,  we  are  all  of  opinion,  that  there  is 
no  bar  to  the  action,  in  consequence  of  the  pursuer  being  provided  in  certain  entafled 
subjects.  To  some  of  them  he  has  not  yet  entered ;  and  if  he  had,  the  settlement  of 
subjects  by  entail  is  not  a  fulfilment  of  the  obligation  in  the  contract  of  marriage ;  and, 
therefore,  it  would  make  no  difference  upon  the  case.  He  would  still  be  entitled  to 
pursue  this  action. 

With  regard  to  the  main  question,  though  I  have  listened  with  great  attention  to 
the  luminous  and  able  opinion  delivered  by  Lord  Meadowbank,  to  whose  authority,  in 
such  a  question,  I  feel  disposed  to  pay  sincere  deference,  yet  certainly,  after  bestowing 
all  the  attention  that  I  could  on  the  case, — on  the  authorities  which  have  been  quoted 
to  us,  and,  particularly,  on  the  decision  of  the  other  Division  of  the  Court  in  the  case  of 
Bowerhouses,  I  did  entertain  doubts,  before  coming  here  this  day,  as  to  the  soundnees 
of  that  decision, — doubts  which  have  not  yet  been  removed  by  any  thing  which  I  have 
now  heard.  Certainly,  however,  feeling,  as  I  am  bound  to  do,  the  most  sincere  respect 
for  a  solemn  and  deliberate  judgment  pronounced  by  the  other  Division,  the  Judges  of 
which  had  not  only  written  pleadings  upon  the  case,  but  also  a  hearing  in  presence,  I 
am  unwilling  at  present  to  press  your  Lordships  to  adopt  a  contrary  judgment  The 
utmost  length  to  which  I  would  propose  to  go,  is  to  submit  to  your  Lordships  the 
propriety  of  reconsidering  this  case  with  the  same  solenm  deliberation  which  was 
bestowed  by  the  other  Division  in  the  case  of  Bowerhouses.  There  the  Court  had  all 
the  ability  of  the  bar  exerted  in  a  hearing  in  presence ;  and  even  if  I  had  more  confi- 
dence in  my  own  opinion  than  I  have,  I  would  not,  without  the  fullest  deliberation,  be 
disposed  to  disregard  the  authority  of  that  judgment  I  know  very  well  from  the  report 
of  that  case,  which  is  a  very  full  one,  and  from  considering  with  attention  the  opinions 
of  the  Judges  on  both  sides,  that  there  was  a  great  difference  of  opinion  in  the  Coart^ 
and  that  it  was  ultimately  decided  only  by  a  casting  vote.  At  the  same  time,  I  profess 
not  in  the  least  degree  to  derogate  from  the  weight  of  that  judgment  It  was 
undoubtedly  a  judgment  pronounced  with  great  deliberation.  But  entertaining,  as  I 
dO|  doubts  of  the  propriety  of  the  decision,  I  am  bound  to  state  them  in  justice  to  the 
parties.  I  do  differ  from  [258]  that  decision,  and  if  I  were  compelled  at  present  to 
decide,  I  should  be  under  the  necessity  of  giving  a  contrary  judgment ;  but^  in  the 
meantime,  as  we  are  equally  divided  in  opinion,  even  to  the  effect  of  farther  delibera- 
tion, all  that  we  can  do  is  to  let  the  case  stand  over  for  the  consideration  of  IxNrd 
Glenlee. 

On  considering  the  authorities  that  are  referred  to,  and,  particularly,  on  taking  a 
review  of  the  cases  alluded  to  in  the  opinion  of  Lord  President  Blair,  I  mean  that  series 
of  decisions,  collected  in  the  Dictionary  under  the  head  of  Provisions  to  Heirs  and 
Children,  I  am  of  opinion  that  there  is  no  proposition  more  clearly  established  than  thia^ 
that  there  is  a  jt«s  crediti  conferred  on  the  heir  of  a  marriage-contract  It  is  not  a  mere 
epee  suGeessionie,  but  &ju8  crediti.  It  is  SLJue  crediti^  no  doubt,  of  a  peculiar  kind ;  bat 
it  is  of  importance  to  consider  that  it  is  one  which  arises  out  of  an  onerous  contract 
Here  the  contract,  from  its  very  nature,  was  not  only  an  onerous  one  in  regard  to  both 
the  parties,  but  it  appears  that  there  was  a  tocher  advanced  on  the  part  of  the  lady.  I 
hold  itt  therefore,  to  be  clear,  that  there  was  a  jtu  ci'editi;  though  I  entirely  concur  in 
the  opinion  of  your  Lordships,  that  it  was  a  jus  crediti  sui  generis;  and  that  the  father 


r,a  1815,  K.8.  IV.   EARL  OF  WEMYSS  &  MARCH  V.  EARL  OF  HADDINGTON,  &C    943 

in  gach  deeds  is  invested  with  rights  and  privileges  wholly  distinct  from  those  of  any 
common  dehtor. 

Having  arrived  at  this  conclusion,  I  am  next  to  consider  what  is  the  nature  of  that 
right.  Now,  I  conceive  that  those  very  cases  which  have  been  most  relied  upon  on  the 
other  side,  and  in  which  the  Court  has,  by  various  repeated  decisions,  found,  that  no 
diligence  can  take  place  in  the  lifetime  of  the  father  at  the  instance  of  the  son,  for  the 
purpose  of  securing  his  rights,  afford  an  argument  in  favour  of  the  pursuer ;  for  they 
establish  this,  that  though  there  is  a  jus  crediU  in  the  son,  and  an  important  obligation 
incumbent  on  the  father,  limited,  no  doubt,  by  the  power  of  providing  in  a  reasonable 
manner  for  wives  and  children,  and  of  selling  the  estate,  yet  etill  it  is  of  that  nature, 
that  though  it  confers  a  most  important  interest  on  the  son,  it  avails  him  only  at  the 
period  of  his  father's  death.  These  very  decisions,  therefore,  appear  to  bring  the 
question  to  the  simple  point,  whether,  where  there  is  a  jus  creditiy  which  the  son  cannot 
enforce  during  the  life  of  the  father,  he  is  not  entitled  to  insist  that  it  shall  be  fully 
implemented  at  his  death,  in  so  far  as  it  has  not  been  interfered  with  by  the  rational 
exercise  of  the  powers  of  the  father  when  alive  ? 

If  so,  and  if,  in  this  case,  the  heir  of  the  marriage  is  entitled  to  look  to  the  terms  of 
the  contract,  I  conceive  he  has  a  right  to  say,  that  a  certain  provision  was  there  made  in 
his  favour,  the  fulfilment  of  which,  as  far  as  it  can  now  be  obtained,  he  is  entitled  to 
demand.  He  is  not,  to  be  sure,  entitled  to  insist  on  specific  performance,  because  the 
deceased  had  put  that  out  of  his  own  power,  but  he  has  a  right  to  inquire  what  were 
the  proceedings  of  the  deceased.  Agreeing,  as  all  your  Lordships  do,  that  the  obligation 
was  imperative  on  the  late  Earl  of  Wemyss ; — holding  that  it  was  [269]  a  clear  obliga- 
tion upon  him,  the  inquiry  is,  What  was  done  by  him  in  regard  to  it  ? 

Now,  it  turns  out,  that  fifty  years  ago  the  late  Earl  of  Wemyss  sold  the  two 
properties  which  were  conveyed  to  his  heir  in  the  contract  of  marriage ;  that  he  also 
sold  out  the  bank-stock  at  the  price  of  the  day ;  and  that  he  employed  the  produce  of 
these  properties  for  various  purposes,  which  have  not  been  distinctly  traced.  But  the 
question  which  we  are  to  decide,  now  that  the  period  has  arrived  when  the  heir  of  the 
marriage  is  entitled  to  enforce  the  performance  of  the  contract,  is  this,  whether  is  he,  or 
is  he  not^  entitled  to  have  full  implement  ?  I  agree  in  the  doctrine  laid  down  by  your 
Lordabips,  that,  with  regard  to  these  sales,  nothing  was  done  by  the  late  Earl  of  Wemyss 
which  he  was  not  entitled  to  do.  But  is  it  enough  to  say  to  the  heir  the  estate  was 
sold,  and  all  that  you  have  right  to  is  implement  of  the  contract,  as  at  the  time  when  it 
was  soldi 

Here  lies  my  difficulty.  As  it  was  only  at  the  death  of  the  late  Earl  that  the  heir 
could  insist  for  performance  of  the  contract,  it  appears  to  me,  that  it  was  only  at  that 
period  that  he  became  entitled  to  inquire  into  it.  We  are  all  agreed  that  the  heir  of 
the  marriage  could  not  take  any  steps  sooner  to  secure  his  rights.  It  was  not  at  the 
time  of  the  sale  that  he  could  insist  for  implement  of  the  contract.  But  I  do  conceive 
that  he  is  entitled  to  the  value  of  the  estate  as  at  the  time  of  the  death  of  the  late  Earl, 
though  I  think  it  a  point  by  no  means  free  of  difficulty,  considering  the  opinions  which 
are  against  mine. 

Difficulties  may  arise,  no  doubt,  in  ascertaining  the  value  of  the  estate  at  present^ 
from  the  outlays  and  deductions  which  must  be  made;  but,  feeling  all  these,  I  do 
confess,  that  as  the  time  when  implement  could  be  enforced  was  that  of  the  death  of 
the  late  Earl,  and  only  then,  we  are  not  called  upon  to  bend  to  the  statement  which  is 
made,  that,  as  it  was  a  fair  exercise  of  power  which  the  Earl  performed  by  selling  the 
estate,  the  heir  must  be  content  with  the  price  which  was  then  received.  He  had  the 
power  of  sale  there  Is  no  doubt ;  but  he  remained  bound  to  give  the  subjects  to  his  heir 
at  the  day  of  his  death.  He  did  not  fulfil  his  obligation :  and,  therefore,  I  can  find  at 
present  no  other  way  of  enforcing  the  implement  of  it,  which  I  think  the  heir  has  a 
right  to  insist  on,  than  by  giving  him  the  value  of  the  subjects,  as  at  the  time  of  the 
death.  As  to  what  may  be  the  exact  value,  it  is  unnecessary  for  us  at  present  to 
inquire. 

I  certainly  feel  the  force  of  the  observations  that  were  made  as  to  the  nature  of  this 
obligation ;  and  think  great  weight  is  due  to  the  remarks  made  by  Lord  Meadowbank, 
as  to  what  seems  to  have  been  the  view  of  the  law  in  leaving  such  extensive  powers  in 
the  father.  But  still  it  occurs  to  me,  that  if  it  was  the  principle  of  the  law,  to  allow 
the  heirs  of  a  marriage  to  look  merely  to  the  natural  affection,  and  provident  care  and 
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prudence  which  are  said  to  be  likely  to  influence  the  father  in  his  conducti  we  should 
not  have  found  marriage-contracts  making  so  great  a  figure  in  our  law  [260]  as  they  do. 
I  see  it  stated  in  one  of  the  cases  alluded  to,  and  I  believe  the  fact  to  be  most  correcti 
that  perhaps  half  of  all  the  landed  property  in  Scotland  stands  destined  under  marriage- 
Gontracts.  I  think  that  rather  seems  as  if  the  law  had  looked  with  some  degree  of 
jealousy  towards  the  father :  though  it  has  conferred  on  him  the  power  of  proprietor- 
ship, it  still  distrusts  what  he  may  do  as  to  the  alienation  of  the  subjects  of  the 
contract ;  and  I  apprehend  that  their  alienation  in  toto  is  a  very  different  thing  from 
most  of  the  acts  of  proprietorship  and  administration  which  most  undoubtedly  remain 
in  the  father. 

On  the  whole,  therefore,  I  apprehend,  that  if  your  Lordships  cannot  enforce  speeifie 
implement  of  the  contract,  it  is  your  duty,  at  leasts  to  restore  the  parties  as  far  as  you 
can ;  and  that  it  is  not  enough  to  say  the  father  exercised  his  powers  according  to  his 
own  arbitrary  will  at  the  moment,  but  that  he  was  bound  to  do  so  fairly  and  honestly. 

In  concluding,  I  wish  to  say,  that  any  thing  which  I  have  now  thrown  out  is  more 
in  the  way  of  explaining  my  doubts,  than  as  expressing  my  definitive  opinion.  I  am 
quite  open  to  conviction ;  and  all  that  I  propose  is,  that  the  case  should  be  deliberatelj 
heard. 

The  Court  being  equally  divided,  the  case  stood  over  till  26th  February  1814^  when 

Lord  Olerdee  said, — I  have  found  it  very  difficult  to  come  to  any  decided  opinion 
upon  this  case. 

One  point  there  can  be  no  doubt  about,  that  whatever  may  be  the  extent  of  the 
obligation,  it  must  be  fulfilled  to  the  heir ;  and  the  only  question  that  can  exist  is,  what 
is  the  extent  of  the  obligation  undertaken  by  the  father,  when  he  provides  an  estate  to 
himself,  whom  failing,  to  bis  son,  and  so  on  1 

The  pursuer  considers  that  obligation  as  importing  in  the  son  the  very  same  rights 
to  all  intents  and  purposes,  which  is  in  any  creditor,  who  has  once  acquired  an  obliga- 
tion for  an  onerous  cause  against  the  father,  only  differing  in  this,  that  he  himself  in 
the  father's  representative,  and  must,  therefore,  be  postponed  to  onerous  creditors ;  hut 
he  maintains,  that  if  the  father,  for  any  cause  whatever,  sells  the  estate,  or  burdens  it 
with  debt,  though  he  had  the  power  to  do  so  by  his  feudal  investiture,  yet  he  therehj 
violated  his  own  obligation,  and  that  there  is  consequently  a  valid  claim  of  damage. 

On  full  consideration,  and  taking  into  view  the  decision  in  the  case  of  Bowerhouses, 
I  agree  with  Lords  Meadowlmnk  and  Bannatyne,  that  this  is  far  too  extensive  a  view  of 
the  rights  of  the  heir,  and  I  have  come  at  last  to  incline  to  the  opposite  doctrine,  though 
still  I  think  the  father  should  not  be  allowed,  by  any  fraudulent  or  gratuitous  deed,  to 
disappoint  him  of  his  right  altogether. 

The  father  not  only  has  the  power  of  selling  the  estate  for  any  cause,  but  he  has  a 
right  to  sell  it  for  any  just  and  reasonable  [261]  cause.  And  I  see  the  force  of  the 
argument,  that  if  the  case  is  to  be  considered  entirely  on  that  footing,  the  sum  for 
which  he  ought  to  be  accountable  is  the  precise  price  which  he  got,  and  that  the  son 
can  claim  nothing  on  the  footing  of  his  father  having  been  guilty  of  a  tortious  act 

But,  while  I  admit  the  plausibility  of  this  mode  of  reasoning  generally,  and  thoogh 
I  am  inclined  to  give  effect  to  it  here,  still  there  is  a  great  deal  in  the  argument  on  the 
other  side ;  and  it  was  with  difficulty  that  I  could  bring  myself  to  think  that  it  was 
sufficient  in  aU  cases,  to  limit  the  claim  of  the  heir  against  the  father  to  the  mere  value 
of  the  estate  as  at  the  time  of  the  sale,  and  my  first  impression  was  the  other  way. 

I  will  presume  every  thing  in  the  father's  favour  certainly,  and  it  is  because  I  do  so 
that  I  think  the  defenders'  view  ought  to  be  adopted ;  but  still,  if  it  appears  that  he  has 
turned  his  powers  to  an  irrational  or  improper  end,  I  at  first  thought  we  should  then 
make  him  liable  beyond  the  value  received  for  the  estate,  and  for  the  full  value  at  the 
time  of  his  death ;  and  there  are  various  sup]X)sable  cases  which  rather  strengthened  this 
impression.  For  instance,  if  he  was  to  make  over  the  estate  gratuitously  to  a  stranger, 
or  if  he  was  to  settle  the  whole  of  it  upon  his  younger  children,  these  would  be  improper 
exercises  of  the  power  which  is  reposed  in  him.  The  father  may  sell  the  estate;  .but^  if 
he  does  so,  he  is  bound  to  indemnify  the  heir,  in  so  far  as  he  has  other  funds. 

Suppose,  again,  the  estate  had  been  evicted  by  a  person  having  a  better  title  toit^ 
and  that  the  father,  who  came  under  the  obligation,  dies,  having  other  lai^  funds,  much 
larger  than  any  reasonable  provisions  he  would  have  been  entitled  to  make  upon  his 
younger  children,  by  means  of  the  estate  which  was  settled  and  evicted,  and  thaty 
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mstead  of  leaving  the  prodace  of  this  separate  estate  to  his  own  children,  ha  gave  it 
away  to  a  mere  stranger,  whether  would  the  heir  be  entitled  to  claim  any  thing  there  or 
not  out  of  the  separate  estate  left  by  the  father  1  It  is  very  plain,  that  if  he  is  entitled 
to  claim  nothing  at  all,  there  is  an  end  of  the  one  argument;  but  if  he  is  entitled  to 
claim,  there  is  an  end  of  the  other :  Therefore,  if  the  question  rested  on  the  circumstance 
of  the  father  having  intromitted  properly  in  disposing  of  the  estate,  I  don't  see  that  we 
could  give  the  heir  any  thing  but  the  actual  value  of  the  estate  at  the  time  of  the 
death ;  for  it  is  totally  out  of  my  power  to  say  that  he  would  have  no  claim  at  all. 

But  I  do  not  think  that  the  case  depends  on  that  circumstance  alone.  I  apprehend 
that  we  must  look  to  some  other  principle  for  the  decision  of  it.  For  another  case  that 
one  may  suppose  is  this : — Suppose  that  the  father  had  disposed  of  the  estate,  without 
the  possibility  of  being  blamed  for  it :  Suppose,  for  instance,  he  had  been  in  trade,  and 
had  failed,  and  that  the  estate  had  been  sold  under  the  sequestration  law ;  that,  after 
all,  he  had  retrieved  his  affairs,  and  had  brought  back  his  estate,  or  been  so  near  a  rela- 
tion of  the  purchaser  as  to  succeed  to  it  again,  and  hold  it  just  in  the  same  way  as  if  he 
never  had  sold  it ;  I  really  think  [262]  the  heir  there  would  be  entitled  to  insist  for 
specific  implement,  just  as  if  it  had  not  been  sold.  Now,  what  could  that  be  owing  to, 
if  it  was  a  proper  suggestion  that  the  case  was  to  be  ruled  by  the  propriety  or  impro- 
priety of  the  father's  intromission  ?  The  circumstance  of  the  father  having  recovered  his 
affairs,  cannot  create  any  right  in  the  heir  which  was  not  in  him  before  :  if  you  suppose 
•be  has  any  right  in  such  an  event,  you  must  suppose  that  he  had  it  before  the  event 
occurred;  and,  therefore,  it  cannot  depend  on  the  propriety  or  impropriety  of  the 
father's  conduct 

In  the  case,  also,  that  the  father  does  not  get  back  the  estate,  but  leaves  ample 
funds,  why  should  not  the  right  of  the  heir,  which  must  have  been  in  him  otherwise, 
still  continue  ?  Why  should  he  not  be  entitled  to  do  what  we  have  been  supposing  in 
the  other  case  1    Why  should  he  not  get  something  9 

Now,  the  moment  you  admit  that  the  heir's  right  depends  on  any  thing  else  than 
the  mere  circumstance  of  the  father's  having  intromitted  properly  or  improperly  with  the 
produce  of  the  estate,  it  did  at  first  view  strike  me  as  extremely  difficult  to  see  what 
eke  we  could  give  him  than  the  value  of  his  estate  as  at  the  time  of  the  ancestor's 
death.  The  injury  which  the  heir  suffers  by  not  getting  the  estate,  is  really  the  want 
of  it  at  that  period,  and  what  at  first  view  one  would  think  he  is  entitled  to  claim  is 
indemnification  for  that  injury. 

But,  at  the  same  time,  my  Lords,  though  this  was  the  tendency  of  my  own  opinion, 
yet  I  see  very  well  the  force  of  the  argument  arising  out  of  the  legality  of  the  sale ;  for 
it  is  admitted  that  the  father  had  not  only  the  right  but  the  power  to  sell.  There  is  a 
great  deal  also  in  the  argument,  that  the  nature  of  the  father's  obligation  is  thereby 
changed,  and  legally  so.  Consequently,  that  nothing  in  the  way  of  damages  can  be 
claimed  from  him  for  this  legal  act ;  and  that  to  make  him  give  more  than  he  actually 
got^  would  amount  to  a  finding  of  damages  due. 

Further,  the  authority  of  the  case  of  Bowerhouses  stands  in  my  way.  The  opinion 
of  Lord  President  Blair  was  against  that  decision,  and  that  circumstance  is  with  me 
very  much  in  favour  of  the  decision ;  for  I  don't  think  that  it  could  possibly  have  been 
got  the  better  of,  unless  the  Court,  after  hearing  and  considering  it  attentively,  had  been 
clearly  of  opinion  that  it  was  wrong.  Can  the  point  ever  be  tried  more  fully  than  it 
was  in  that  case  1 — Can  any  arguments,  better  than  those  of  Lord  President  Blair,  ever 
be  invented  ? 

Therefore,  though  the  very  strong  doubts  which  I  have  now  explained  have 
occurred  to  me,  I  feel  inclined,  on  the  whole,  to  yield  to  the  authority  of  the  case  of 
Bowerhouses.  At  the  same  time,  if  your  Lordships  wish  for  any  farther  consideration 
of  the  case;  I  have  not  the  least  objection  to  a  hearing  in  presence. 

Lord  MeadowhanL — I  have  not  been  in  the  slightest  degree  impressed  by  the 
doubts  of  my  learned  brother.  It  is  as  clear  as  can  be,  that  it  is  the  obligation  to 
warrant  the  estate  to  the  heir,  [263]  in  consequence  of  the  marriage-contract,  that 
subjects  the  father.  Can  there  be  a  doubt  that  he  is  bound  to  warrant  it?  Now,  how 
does  the  obligation  of  warrandice  operate  %  When  does  it  take  effect  1  It  is  not  at  the 
period  of  his  own  death.  It  is  at  the  period  of  the  eviction  or  sale  of  the  estate.  He 
is  entitled  to  insist  on  performing  his  warrandice  at  that  period.  He  would  be  entitled 
to  say  to  the  heir.  Here  is  the  estate  which  I  Ixma  fide  became  bound  to  warrant  to 
F.a  VOL,  I.  60 
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you ;  it  is  now  carried  away  by  a  judgment  of  the  Supreme  Courti  or  it  is  sold  for  a  Ib& 
and  adequate  priee,  and  I  desire  that  it  may  be  valued  as  at  the  time  that  it  went  oat  of 
my  hands,  and  I  am  ready  to  warrant  it  now. 

The  Court  (26th  February  1814)  ordered  a  hearing  in  presence;  and  counsel  haYing 
been  heard,  the  following  opinions  were  deliyered  (28th  February  1815) : 

Lord  Eobertson. — The  fkcts  of  this  case  are  few  and  simple,  and  there  is  no  dispute 
between  the  parties  with  regard  to  them.  The  late  Earl  of  Wemyss  was  married  io 
1745 ;  and  by  the  contract  which  was  entered  into  on  that  occasion,  he  bound  sod 
obliged  himself  to  secure  and  provide  to  the  heir-male  of  the  marriage  a  certain  estate  in 
land,  and  a  sum  of  money  over  and  above,  which  was  vested  in  the  public  funda  In 
1756,  he  sold  the  lands  that  were  so  provided  in  favour  of  the  heir-male  of  the  marvisge, 
and  he  also  sold  the  property  which  he  had  in  the  funds.  He  survived  the  sale  lor  58 
years,  and  died  in  1808,  leaving  a  very  large,  free,  and  unencumbered  succession;  snd 
by  his  settlements  he  vested  large  estates  in  trustees,  for  the  uses  and  purposes  that  are 
therein  specified. 

The  present  Earl  of  Wemyss  is  ths  heir-male  of  the  marriage ;  and,  as  he  cannot 
now  obtain  specific  implement  of  the  provisions  in  his  favour  in  the  contract  of  mairiitge^ 
by  getting  possession  of  the  estate  therein  provided  to  him  (for  the  right  of  tiie 
purchaser  is  perfectly  unchaUengeable),  he  has  brought  the  present  action  to  obtain 
redress ;  and  the  question  that  occurs  is,  Whether  he  is  entitled  to  the  value  of  the 
estates  as  at  the  time  when  the  succession  opened  to  him  by  the  death  of  his  grand* 
father,  or  whether,  as  the  defenders  allege,  he  has  right  to  nothing  more  than  the  price 
which  was  actually  received  for  the  estate  58  years  ago  1 

Now,  though  the  late  Earl  of  Wemyss  became  bound,  by  his  mairiage-oontrMst,  to 
provide  and  secure  this  estate  to  the  heir-male  of  the  marriage,  yet  there  is  no  doubt 
that  be  remained  fiar  of  the  lands  to  all  intents  and  purposes :  He  could  sell  them  at 
his  own  pleasure :  He  could  burden  them  with  onerous  debts  to  their  full  amount : 
Nay,  it  was  in  his  power  to  make  rational  provisions  out  of  them  to  the  wife  and  chil- 
dren either  of  that  or  of  any  subsequent  marriage. 

From  this  it  is  argued  on  the  part  of  the  defenders,  that,  as  the  late  Earl  of  Wemjn 
had  not  only  a  power,  but  a  right,  to  dispose  of  the  lands  as  he  pleased,  he  did  no 
wrong  by  selling ;  and,  [264]  therefore,  there  can  be  no  claim  against  them,  in  the  way  ol 
damages,  on  that  account,  the  Earl  having  done  no  more  than  he  was  fuUy  entitled  to  da 

I  apprehend  that  this  action  is  not  of  the  nature  of  an  action  for  recovery  of 
damages,  by  way  of  reparation  for  an  illegal  or  tortious  act.  It  is  merely  for  fulfilment  of 
the  personal  obligation  contracted  by  the  late  Earl  of  Wemyss ;  for  though  the  late  Eail 
might  sell  the  lands,  or  contract  debt,  or  grant  rational  provisions  out  of  the  estate,  not- 
withstanding the  clause  in  the  contract  of  marriage,  yet  still  the  personal  obligitioa 
remained  in  full  force ;  and  the  question  now  is  not^  whether  the  present  Earl  is  entitled 
to  damages  on  account  of  the  violation  of  that  personal  obligation,  but  merely  as  to  the 
mode  in  which  he  is  entitled  to  get  implement,  now  that  the  sale  has  rendered  it  impos- 
sible for  him  to  get  it  in  forma  gpectfica. 

In  order  to  determine  this,  we  must  consider  what  was  the  nature  of  the  obligjatioa 
which  was  undertaken  by  the  late  Earl  of  Wemyss.  It  was  an  obligation  in  hiscontiaot 
of  marriage,  that  he  should  provide  the  heir-male  of  the  marriage  in  a  certain  estate^  and 
in  a  certain  sum  of  money  over  and  above.  From  the  very  nature  of  this  obligation,  it 
was  prestable  only  at  the  death  of  the  late  EarL  During  his  life,  his  heir  or  creditor 
had  no  right  to  exact  performance :  he  was  not  even  entitled  to  use  any  measures  for 
the  purpose  of  rendering  himself  more  secure  than  be  was  under  the  terms  of  ths 
contract  of  marriage.  He  could  not  adjudge,  that  is  quite  clear.  He  could  not  efea 
have  inhibited  the  late  Earl,  so  as  to  prevent  him  from  selling  the  lands ;  for  inhibition 
is  merely  a  prohibitory  diligence ;  it  does  not  improve  the  right  of  the  user ;  it  merely 
prevents  it  from  being  made  worse.  Inhibition,  therefore,  would  only  have  piee0r?«d 
his  right,  such  as  it  was,  and  his  claim  being  merely  a  pergonal  one,  it  could  not  ha?e 
prevented  the  sale  of  the  estate. 

But  the  personal  obligation  to  provide  the  heir-male  in  the  estate  still  remained  in 
full  force,  notwithstanding  the  sale ;  and  by  that  obligation  the  late  Earl  of  WemysB 
remained  bound  at  the  time  of  his  death  to  do  a  certain  thing  on  that  event  taking 
place,  that  is,  to  provide  lands  and  money  in  favour  of  the  heir-male  of  the  marriage ; 
and,  in  considering  the  case  with  a  view  to  ascertain  whether  that  obligation  has  been 
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taxAj  implemented,  we  must  look  to  the  time  when  it  became  prestable.  In  every  case 
of  this  kind,  tempua  aohUionis  spectandum  est.  The  Earl  became  bound  to  provide 
certain  lands  to  the  heir-male  of  the  marriage :  this  obligation  being  prestable  only  at 
the  EarFs  death,  the  heir  could  neither  demand  payment,  nor  even  take  any  steps  to 
secure  payment,  till  that  time  arrived.  Is  the  obligation  in  the  contract  of  marriage 
implemented  by  giving  to  the  heir  not  the  lands,  but  the  price  of  them,  at  another 
period  chosen  ad  arbitrium  of  the  debtor  in  the  obligation  ? 

It  is  argued  by  the  defenders,  that  no  such  demand  as  that  which  is  now  made  by 
the  pursuer  can  legally  lie.  They  say,  [266]  that  this  is  the  first  action  of  the  kind 
that  has  been  brought,  and  a  strong  inference  is  thence  deduced  as  to  the  opinions  of 
former  lawyers  on  the  subject  If  any  case  parallel  or  similar  in  its  circumstances  to 
that  which  is  now  before  us  had  formerly  occurred,  and  had  been  otherwise  decided,  or 
if  we  had  found  that  the  lawyers  of  former  times  had  been  called  upon  to  consider  such 
cases,  and  yet  had  never  thought  of  such  a  claim  as  is  now  made  by  the  pursuer,  then, 
perhaps,  their  argument  on  this  point  might  have  appeared  very  plausible. 

But  the  present  case  stands  in  somewhat  of  a  different  situation  from  any  of  the  old 
decisions ;  for  it  is  a  singular  fact,  that  the  late  Earl  of  Wemyss  survived  the  sale  of  the 
estate  for  no  less  than  58  years ;  and  during  that  time  there  was  a  rise  in  the  value  of 
land,  and  a  depreciation  of  the  value  of  money  such  as  never  had  occurred  in  any 
similar  period,  which  may  account  for  the  fact  of  the  question  not  having  occurred 
sooner,  without  its  being  necessary  to  hold  that  our  older  lawyers  considered  such  a 
claim  as  unfounded. 

In  the  case  of  Bethune,  reported  by  Lord  Kilkerran,  we  are  told,  there  is  a  practical 
instance  of  the  opinion  of  former  lawyers  upon  this  point ;  for  that  there  the  pursuer 
did  not  think  of  asking  the  value  of  the  lands,  as  at  the  time  of  the  death  of  the 
predecessor,  but  merely  as  at  the  time  of  the  sale. 

Now,  in  that  case,  the  lands  were  sold  in  the  year  1725.  It  does  not  appear  from 
Lord  Kilkerran's  report  at  what  time  the  succession  opened,  but  we  may  be  quite  sure 
that  it  had  opened  at  no  very  distent: period;  for  though  the  lands  were  sold  in  1725, 
there  was  an  interlocutor  of  the  Inner  House  pronounced  so  early  as  the  year  1742 ; 
and,  therefore,  the  interval  between  the  sale  and  the  commencement  of  the  action  in 
that  case  probably  was  not  above  15  years;  and  from  the  stote  of  the  value  of  landed 
property  at  that  time,  we  may  well  imagine  that  no  great  difference  had  taken  place  in 
so  short  a  period ;  and  that  the  legal  advisers  of  the  pursuer  might  very  naturally  not 
think  it  worth  while,  nor,  perhaps,  necessary,  to  try  the  question ;  and,  therefore,  I  am 
not  disposed  to  give  any  weight  to  the  decision  in  that  case. 

As  to  the  case  of  Bowerhouses,  it  deserves  much  attention,  and  we  will  all  be  dis« 
posed  to  pay  great  respect  to  any  decision  of  the  other  Division  of  the  Court.  But  this 
Court,  on  formerly  advising  this  case  on  informations,  in  which  that  case  was  brought 
before  us  in  all  its  various  bearings,  and  with  a  full  detail  of  the  opinions  of  the  Judges 
of  the  other  Division,  still  thought  that  we  ought  to  have  a  hearing  in  presence ;  and 
thereby  we  in  effect  declared,  that  the  decision  in  the  case  of  Bowerhouses  was  not  to 
be  held  as  finally  and  completely  settling  the  question ;  and,  therefore,  I  consider  the 
point  as  quite  open ;  and  with  all  the  deference  which  I  entertein  for  the  opinions  of 
the  Judges  of  the  other  Division,  I  think  the  claim  of  the  pursuer  in  this  case  well 
founded,  and  that  we  ought  to  find  him  entitled  to  the  value  of  the  estote,  as  at  the 
time  when  the  succession  opened  to  him  by  the  death  of  the  late  Earl  of  Wemyss. 

£266]  Lord  Glenlee. — Supposing  the  Earl  of  Wemyss  to  be  entitled  to  indemnification 
for  the  loss  of  the  estete  conteined  in  his  grandfather's  contract  of  marriage,  to  some 
extent  or  other,  the  question  is.  At  what  rate  is  it  to  be  estimated )  All  the  other  pointa 
are  settled,  or  at  least  not  disputed. 

As  to  the  particular  question  before  us, — when  this  case  was  last  under  our  con- 
sideration, I  inclined  at  first  very  .much,  and  chiefly  on  the  authority  of  Lord  President 
Blair,  to  follow  the  principle  of  decision  which  he  suggested  in  the  case  of  Bowerhouses ; 
but  even  then,  on  maturely  considering  the  case,  I  came  to  think  it  more  consistent 
with  the  principles  of  law  to  adopt  the  decision  which  was  pronounced  by  the  m^ority 
of  the  other  Division  of  the  Court  in  that  case. 

I  consider  this  as  one  of  those  cases  in  which  the  mind  is  apt  to  get  a  wrong  bias, 
and  in  which  it  is  not  an  easy  matter  to  get  over  any  such  bias.  But  still  it  may  be 
got  over,  and  I  think  I  did  so  then, 
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I  myself  long  felt  the  difficulty  and  puzzle  which  appears  to  occur  m  this  case,  as  to 
the  nature  of  the  damage  done  to  the  pursuer,  and  the  reparation  which  he  is  entitled 
to  claim ;  hut,  on  full  consideration,  I  do  not  think  that  there  is  any  real  puzzle  in  it 

I  allude  to  the  difficulty  of  ascertaining  the  extent  of  the  loss,  and  of  seeii^  any 
solid  distinction  hetween  an  obligation  to  repair  a  wrong,  arising  from  a  hieaeh  of 
bargain  wilfully  committied  by  the  party,  and  the  damage  arising  eventually  in  conse- 
quence of  a  person  having  done  nothing  bat  what  he  was  entitled  to  do,  or  arising 
against  hie  will,  and  without  any  fault  of  his,  but  still  such  as  to  occasion  damage  to 
the  other  party. 

For  instance,  if  a  man  agrees  to  sell  a  cargo  of  goods  for  a  valuable  consideration ;  if 
he  does  not  send  them  at  all,  that  is  a  tortious  act,  for  which  he  is  liable  in  damages  to 
the  purchaser.  If  he  does  send  them,  but  they  are  lost  by  the  way,  as,  for  instance,  if 
■they  are  thrown  overboard  for  the  purpose  of  salvage,  then  this  is  far  from  being  a 
tortious  act^  and  the  owners  of  the  ship  and  cargo  are  liable  in  a  certain  contribution  for 
repairing  the  loss,  but  not  to  the  extent  of  the  damage  done  to  the  owner,  but  only  to 
the  extent  of  the  benefit  derived  from  it 

This  is  as  different  a  species  of  obligation  from  the  firsts  both  as  to  its  origin,  and  to 
the  consequences  arising  out  of  it,  as  can  well  be  figured ;  but  when  the  question  oomes 
to  be  as  to  repairing  the  damage  which  is  done,  though  there  is  a  difference  as  to  the 
extent  of  the  reparation,  being  in  the  one  case  to  the  whole  extent^  in  the  other  only 
proportional,  I  am  not  satisfied  that  a  different  rule  of  estimating  the  damage  actoally 
done  ought  to  be  adopted  in  the  one  case  from  that  which  would  be  followed  in  the 
other. 

And  following  out  this  principle  in  the  present  case,  a  great  deal  depends  upon  the 
nature  of  the  obligation  incumbent  upon  the  party,  and  upon  the  fact,  whether  he 
actually  violated  it  or  not  If  I  were  satisfied,  that,  when  the  late  Earl  of  Wemjai 
died,  at  the  distance  of  50  or  60  years  from  the  time  when  he  entered  in-  [267]  -to  the 
contract  of  marriage,  he  was  in  exactly  the  same  situation,  in  respect  of  hlB  oUigation, 
as  if  the  lands  had  still  been  in  his  possession :  If  I  was  satisfied,  in  such  siUiation, 
that  the  obligation  itself,  though  it  continued  exactly  the  same  as  if  the  lands  had  con- 
tinued in  his  possession,  yet  was  radically  imprestable,  in  consequence  of  his  having 
sold  the  whole  or  part  of  the  lands,  I  confess  I  would  have  been  very  much  inclined  to 
adopt  the  doctrine  of  the  pursuer.  But  I  am  by  no  means  satisfied  that  his  ohhgatum 
continued  the  same  after  he  had  sold  the  lands,  which  he  was  fully  entitled  in  law  to 
do,  as  it  was  before  he  had  sold  them  ;  though,  no  doubt,  this  is  a  very  natural  view  of 
the  matter.  Perhaps,  indeed,  it  is  the  first  which  presents  itself;  and,  accordingly, 
the  pursuer  assumes  that  the  obligation  continues  the  same  after  the  sale  that  it  was 
before  ;  and  I  think  that  assumption  is  at  the  bottom  of  every  thing  that  has  been  said 
by  him.  It  is  at  the  bottom  of  his  whole  case,  and  it  is  very  particularly  at  the  bottom 
of  the  argument  of  Lord  President  Blair.  But  that  is  not  the  view  which  I  take  of  the 
case.  The  situation  of  the  late  Earl  was  by  no  means  the  same,  in  point  of  obligation, 
after  he  had  sold  the  lands,  as  it  would  have  been  if  they  had  continued  in  his  own 
possession  down  to  the  day  of  his  death.  In  selling  them,  he  did  not  by  any  meam 
exercise  a  mere  power  contrary  to  his  right.  He  was  guilty  of  no  tortious  act^  nor  of 
any  breach  of  promise,  either  express  or  implied. 

If  you  grant  this,  which  I  think  cannot  be  disputed,  you  get  quit  of  a  great  part  of 
the  difficulty  of  the  case. 

When  any  obligation  becomes  imprestable,  without  any  fault  of  any  kind,  and  there 
was  no  fault  here,  it  appears  to  me,  that  the  original  obligation  is  tc^»lly  and  utterij 
done  away,  though  new  ones  may  arise,  by  implication  of  law,  from  the  new  dream- 
stances  in  which  the  parties  have  come  to  stand. 

I  don't  mean  to  say,  that  a  certain  respect  is  not  to  be  had  to  the  situation  in  which 
the  parties  stood  with  regard  to  each  other  originally.  What  I  mean  is,  that  it  is  not 
that  sort  of  respect  which  consists  in  holding  the  old  obligation  as  still  subsistiDg^ 
notwithstanding  it  was  done  away  by  a  person  having  full  power  to  that  effect^  bat  that 
respect  which  is  necessary  in  considering  that  the  parties  are  now  only  trying  to  get  a 
new  method  of  making  out  that  obligation,  or,  rather,  the  obligation  which  came  in 
place  of  the  original  one ;  that  kind  of  respect^  in  short,  which  consists  in  raisiog  up  a 
new  obligation,  such  as  it  may  be  supposed  the  parties  themselves  would  have  made^  if 
they  had  foreseen,  at  the  time  of  making  the  original  contract,  that  the  lather  might 
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deem  it  adyisable  to  get  quit  of  the  old  one,  and  had  been  called  on  to  provide  before- 
hand for  what  should  be  done  in  that  event.  As  for  instance,  if  the  event  of  a  sale  of 
the  estate  had  been  contemplated  in  the  contract  of  marriage,  the  father  contractor 
would  in  all  probability  have  provided,  and  I  think  properly,  the  very  thing  that  is  now 
contended  for  by  the  defenders.  Indeed,  it  is  the  only  provision  that  could  have  been 
demanded  of  him.  It  is  not  the  same  obligation  :  The,  obligation  now  prestable  is  not 
the  [268]  obligation  contained  in  the  contract  of  marriage,  now  brought  forward  in  a 
different  shape.  It  is  a  totally  new  obligation  altogether,  arising  out  .of  that  legal  Act 
by  which  the  original  obligation  was  put  an  end  to,  and  suitable  to  the  new  circum- 
stances in  which  the  party  has  come  to  stand.  It  is  such  an  obligation  as  one  would 
think  might  reasonably  have  been  entered  into  by  the  parties  as  the  substitute  for  the 
other,  at  the  time  when  the  contract  was  executed;  and  though  I  think  that  the  parties 
did  bind  themselves  by  the  contract  in  such  a  manner,  that  the  value  at  least  of  the 
estate  therein  provided  to  the  heir  must,  if  possible,  be  made  good  to  him,  it  does  not 
follow  that  the  value  must  be  estimated  as  at  the  period  of  the  late  Earl's  death. 

Though  certainly^  if  parties  had,  in  express  terms,  bound  themselves  at  first,  that 
the  value  of  the  estate,  as  at  the  death  of  the  ancestor,  should  at  all  evento  be  made 
furthcoming  to  the  heir,  this  aigument  would  have  been  out  of  the  question ;  yet  when 
the  question  comes  to  be,  whether  an  obligation  of  this  kind  is  to  be  implied  by  the  law, 
the  case  is  very  different^  and  ought  to  be  decided  otherwise. 

In  considering  the  case,  as  matters  now  stand,  it  is  our  duty  to  do  our  utmost  to 
find  out  what  the  heir  has  really  lost ;  and,  in  that  view,  the  curgument  db  inconvenierUi 
comes  to  be  entitled  to  considerable  regard. 

I  really  am  not  aware^  that  in  any  question  which  occurs  with  respect  to  obligations 
not  expressly  created  by  the  contracts  of  parties,  but  which  are  merely  implied  by 
construction  of  law ;  I  am  not  aware  that  the  law  ever  implies  an  obligation  which  is  of 
so  very  indefinite  a  nature  as  that  contended  for  by  the  pursuer,  which  would  oblige  us 
to  provide  or  to  declare  exactly  what  would  have  been  the  precise  sum  of  money  which 
a  man  would  have  been  possessed  of  at  his  death,  had  he  acted  otherwise  than  he  did : 
It  would  be  an  obligation  of  sach  a  nature,  that  no  court  of  law  that  ever  existed  would 
be  able,  in  almost  any  circumstances,  to  form  any  reasonable  guess  as  to  ite  extent. 
And  this  objection  is  the  more  forcible,  when,  at  the  same  time,  there  is  another  sort  of 
subsidiary  obligation  which  presents  itself  to  the  mind ;  which  is  very  easily  ascertain- 
able, and  comes  as  near  the  truth  as  any  general  rule,  and  much  more  so.  than  most 
other  rules  of  universal  application. 

I  am  not  acquainted  with  any  instance  where  the  law  implies  obligations  of  that 
kind  of  uncertainty  which  is  implied  in  the  pursuer's  demand.  I  know  of  no  instance 
of  any  thing  of  this  kind,  till  we  come  to  that  class  of  cases  where  we  are  bound  to 
listen  to  claims  of  consequential  damage.  Take  a  much  stronger  case  than  that  of  a 
mere  violation  of  an  obligation,  and  a  case  where  there  is  no  claim  of  damage :  It  often 
happens  that  a  man,  by  not  paying  his  debt  at  the  precise  day  on  which  he  ought  to  do 
it|  is  really  much  more  to  blame,  and  ought  to  have  more  to  answer  for  in  faro 
eonadenticej  than  could  be  made  up  by  any  thing  in  the  power  of  a  court  of  law  to 
award,  or  than  the  late  Earl  of  [269]  Wemyss  can  be  held  to  have  been  in  this  case. 
But  to  any  claim  of  damage  upon  such  an  account  we  can  give  no  effect.  A  man  may 
even  ruin  his  creditor,  by  failing  to  make  payment  of  his  debt  in  due  time ;  so  that  the 
injury  is  infinitely  greater  than  any  that  can  be  compensated  by  payment  of  legal 
interest,  and  yet  we  can  give  no  redress.  Now,  I  know  no  other  reason  in  good  sense 
that  can  be  given  for  this,  but  just  that  it  is  impossible  to  lay  down  any  general  rule 
that  shall  be  sufficient  for  ascertaining  ajpriai*i  the  amount  of  consequential  damages  in 
all  cases  whatever. 

We  may,  as  I  have  already  said,  suppose  that  this  matter  had  been  thought  of  at 
the  time  of  the  marriage,  and  had  been  talked  over  by  the  parties  beforehand.  We  all 
agree  that  the  la^  Earl  of  Wemyss  had  a  power  of  sale,  if  he  thought  it  prudent  and 
reasonable  to  exercise  it,  at  any  time :  And  I  do  not  think,  if  it  had  been  suggested  at 
the  time  of  the  marriage,  that  he  might,  perhaps,  find  it  expedient  to  sell,  and  that 
some  provision  should  be  made  for  that  event,  he  would  have  refused  to  consent,  that 
whatever  he  had  at  the  time  of  his  death,  after  the  provisions  which  he  might  think 
reasonable  for  his  wife  and  his  children,  should  go  to  the  heir,  or  even  that  the  other 
contracting  parties  would  have  refused  to  accept  an  obligation  that  the  price  he  sold  it 
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for  should  be  00  applied.  But  if  the  friends  of  the  lady  had  attempted  to  go  futfier 
than  this,  and  to  say, — you  must  he  liable  to  the  heir  for  the  full  yalue  of  the  estate  at 
the  time  of  your  death,  in  whosoever  hands  it  may  be,  and  for  whatever  may  be  thought 
to  be  its  probable  value  at  the  time,  I  really  think  that  the  Earl  of  Wemyas  would  have 
paused  before  coming  under  any  such  obligation;  and  that^  therefore,  we  are  not 
entitled  to  rear  it  up  against  him. 

The  utmost  that  the  heir  can  reasonably  claim  is,  that  he  shall  be  put  into  the 
same  situation  that  he  would  have  been  in  if  the  sale  had  never  taken  place ;  and  he 
says  that  that  is  the  argument  which  he  is  now  maintainiug.  But  how  is  it  poesible  to 
say  what  the  estate  would  have  been  worth,  if  it  had  remained  in  the  hands  of  the 
original  contractor  1  He  might  have  settled  it  in  a  different  manner ;  he  might  have 
managed  it  differently ;  he  might  have  laid  out  less,  or  he  might  have  laid  out  mora 
money  in  improving  it ;  he  might  haye  contracted  debt  upon  it,  or  he  might  have  made 
provisions  out  of  it,  and  so  on.  The  estate  might  have  suffered  by  various  eyents,  all 
of  which  he  may  have  avoided,  and,  in  fact,  may  have  meant  to  avoid,  by  making  the 
sale ;  and,  in  that  way,  the  sale  may  have  been  the  ynry  thing  which  enabled  hun  to 
preserve  any  thing  at  all  for  his  heir. 

It  is  impoesible,  therefore,  to  ascertain  either  de  fado  what  would  have  been  the 
value  of  the  estate  to  the  heir  if  it  had  remained  in  the  poesession  of  the  ancestor,  or 
what  dejure  is  its  present  actual  value  in  the  hands  of  the  person  who  has  purchased  it 
Reasonable  deductions  must  be  made  for  the  cost  laid  out  in  bringing  it  to  its  present 
value :  And  how  are  all  these  things  to  be  ascertained,  or  how  can  you  make  any 
general  rule  [270]  which  will  apply  to  all  such  cases  ?  It  seems  to  me  quite  vain  to 
attempt  it.  And  as  Lord  Wemyss  was  guilty  of  no  breach  of  contract^  I  don't  think 
we  would  be  entitled  to  do  it^  even  if  it  was  in  our  power. 

Even  if  we  had  it  in  our  power  to  ascertain  what  is  exactly  the  present  value  of  the 
estate,  and  to  make  all  the  reasonable  deductions  from  the  value  of  it,  we  would  not  be 
any  nearer  the  decision  of  the  question,  What  is  the  loss  to  the  heir  in  consequence  of 
the  estate  being  sold  ?  If  we  were  to  enter  into  the  reasoning  of  the  pursuer,  we  would 
be  driven  to  the  alternative  of  holding  the  present  value  of  the  estate,  whatever  it  may 
be,  as  the  actual  value,  and  as  shewing,  by  comparison  with  the  price,  what  is  the  loss 
to  the  heir ;  or,  in  the  next  place,  of  holding  that  he  had  sustained  no  loss,  and  that 
the  money  got  was  its  full  value.  In  this  latter  case,  which  is  what  the  defenders 
contend  for,  it  would  be  matter  of  very  easy  investigation;  a  thing,  indeed,  about 
which  there  could  be  no  kind  of  difficulty ;  and,  really,  if  you  take  it  as  applicable  to 
cases  in  general,  it  is  as  good  as  any  other  rule  you  can  think  of.  It  happens  to  be  a 
very  particular  case  this  of  Lord  Wemyss  having  sold  the  lands  at  a  remote  period, 
when  the  price  of  land  throughout  the  kingdom  was  very  low.  The  price  of  land  is 
now  high  ;  but  that  is  a  mere  contingency,  which  cannot  influence  us  in  laying  down  a 
general  rule  to  be  applicable  to  all  cases  whatever.  All  this  dispute  might  have  been 
reversed.  Suppose  the  late  Earl  of  Wemyss  had  died  during  the  American  rebellion, 
or  during  the  time  which  immediately  followed  it,  I  take  it  that  this  view  which,  aa 
matters  now  stand,  is  against  the  pursuer,  would  have  been  the  one  which  he  himself 
would  have  insisted  on  adopting,  as  it  would  have  been  favourable  to  him,  in  so  far  as 
the  probability  is,  that  he  would  have  been  a  gainer,  and  not  a  loser  by  the  sale. 

Upon  the  whole,  considering  that  the  late  Earl  did  nothing  but  what  he  was 
entitled  to  do  by  law,  and  could  not  have  been  found  liable  in  damages  for  doing,  I  am 
inclined  to  follow  the  precedent  established  by  the  Court  in  the  case  of  Bowerhouaes, 
and  to  sustain  the  defences. 

Lord  Meadotohank. — Few  cases  have  ever  come  before  your  Lordships  of  more 
general  importance  than  that  which  you  are  now  called  on  to  decide.  The  clause  in 
question  is  a  clause  common  to  the  marriage-contracts  of  the  small  as  well  as  the  great 
proprietors  in  Scotland.  It  is  found  in  a  vast  majority  of  contracts  of  marriage,  and 
considerable  reliance  is  unquestionably  placed  upon  it  by  all  concerned. 

My  Lords,  when  I  delivered  my  opinion  formerly,  when  the  case  was  before  us  on 
the  informations,  I  did  it  with  great  diffidence,  because  it  was  adverse  to  that  of  a  most 
consummate  lawyer,  whose  opinion  we  have  in  great  detail  in  the  Faculty  Reports.  Bat 
I  thought  it  my  duty  to  deliver  it  then,  such  as  it  was,  and  to  deliver  it,  too,  in  detail, 
expressing  distinctly  my  objections  to  [271]  that  gpreat  lawyer's  opinion,  in  order  that 
my  own  opinion  might  be  sifted  from  the  bar,  and  fully  examined.     It  is  to  me  the 
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hi^est  aatiafaction  to  have  heard  a  qaestioii  of  this  kind  treated  with  the  verj  great 
ability  with  which  this  has  been  treated  by  the  counsel  on  both  sides,  and  particularly 
by  Mr.  Cranstoun,  whose  argument  appeared  to  me  to  be  a  perfect  model  of  the  best 
manner  of  treating  a  question  of  law, — of  examining  it  with  accuracy  and  with  syste- 
matic beauty.  Independently,  however,  of  the  gratification  that  every  lawyer  who 
heard  it  must  have  felt,  I,  in  particular,  derived  great  satisfaction  from  its  affording  me 
an  opportunity  of  reconsidering  fully  the  grounds  of  the  opinion  I  delivered  at  the 
former  advising  of  the  cause,  and  which  Mx.  Cranstoun  examined  in  detail ;  and  the 
veeult  on  the  whole  i%  that  I  now  adhere  to  that  opinion ;  it  remains  not  only  unaltered, 
bat,  I  must  say,  confirmed ;  and  I  now  experience  much  less  of  that  diffidence,  which 
differing  from  Lord  President  Blair  on  such  a  question  necessarily  at  first  had  occasion. 

My  Lords,  as  the  cause  is  now  argued,  it  is  allowed,  that  the  parent  obligant 
commits  no  wrong  when  he  sells  the  destined  estate,  and  puts  it  out  of  his  power,  in 
all  human  probability,  to  make  specific  performance  of  his  obligation.  With  the  wisdom 
with  which  the  case  has  been  treated,  it  has  been  fairly  abandoned,  to  attempt  to  make 
the  sale  of  the  parent  obligant  a  tortious  act.  That  is  given  up,  my  Lords ;  and  why 
has  it  been  given  up )  Why,  because  by  a  fair  induction  of  the  powers  of  the  parent 
obligant,  it  is  impossible  to  suppose  that  the  law  holds  that  to  be  tortious,  which  is  the 
necessary  result  of  the  series  rerum  judiccUarum^  by  which  the  law,  as  I  remember  I 
formerly  expressed  it,  denied  all  remedy  whatever,  and  is  blind  and  deaf  to  all  the  evils 
that  resulted  from  such. acts.  My  Lords,  it  is  the  principle  which  I  think  entitled  me 
to  consider  it  as  a  lawful  act,  that  I  think  carries  me  through  in  my  opinion ;  a  lawful 
act  that  did  not  trench  on  the  parent's  obligation. 

As  the  case  is  now  argued,  the  simple  question  for  your  Lordships  to  determine  is, 
Whether  the  price  obtained  by  this  fair  and  proper  exercise  of  parental  power,  shall  be 
considered  as  the  measure'  of  the  obligation,  or  whether  it  shall  be  measured  by  an 
estimation  of  the  property  sold  according  to  its  worth,  at  the  death  of  the  parent  pbliganj^ 
however  remote  that  event  may  happen  from  the  period  of  the  sale  1  And  the  latter 
construction  is  rested,  and  I  think  fairly  rested,  upon  the  terms  of  the  clause  of  destina- 
tion, as  expressive  only  of  a  right  of  succession,  under  which  the  obligation  not  to 
disappoint  is  implied.  But  it  appeared  to  me  formerly,  and  it  still  appears  to  me,  that 
tlus  principle  of  construction  of  the  obligation  on  which  the  parent  obligant  is  entitled 
legally  to  make  a  fair  and  proper  sale,  likewise  renders  the  price  thereby  obtained  the 
true  measure  of  the  value  of  the  obligation. 

The  principle  which  appeared  to  me  to  result  from  the  various  decisions  respecting 
the  powers  of  the  parent  obligant  under  such  [272]  clauses  of  destination  was,  that  he 
remained  still  a  procurator  in  rem  euam,  and  became  a  trustee  for  his  family,  with 
uncontrollable  powers ;  while,  at  the  same  time,  he  continued  vested  in  an  unlimited 
feudal  fee.  His  power  of  burdening,  with  great  discretionary  powers,  which  your  Lord- 
ships were  always  very  tender  of  restraining  propter  exeessum,  seemed  to  me  inconsistent 
with  the  view  of  the  obligation  hinted  by  Lord  President  Blair,  that  the  parent's  obliga- 
tion was  to  be  deemed  a  simple  personal  obligation,  to  be  construed  like  any  other 
personal  obligation,  but  never  to  be  rendered  a  ground  of  interfering  with  his  powers  as 
feudal  proprietor : — and  the  same  power  of  burdening  seemed  to  me  also  incompatible 
with  the  doctrine,  that  the  heir  of  the  marriage  was  a  proper  creditor  among  heirSf  while 
he  was  only  an  heir  among  creditors.  The  power  of  the  parent  obligant,  in  such  cases, 
to  provide,  is  far  more  extensive  than  the  natural  obligation  to  which  he  is  subject  to 
educate  and  aliment.  But  I  remarked  a  still  more  palpable  anomaly  with  that  doctrine, 
— that  the  law  denied  all  remedy  to  protect  the  obligation  from  being  utterly  dis- 
appointed by  donations  inter  vivos^  while  it  afforded  ample  remedies  to  protect  obligations 
quorum  dies  non  venerat,  though  the  interest  of  the  creditor  in  them,  as  in  the  present 
case,  depended  on  the  contingency  of  his  survivance  of  the  obligant.  I  think  it  seems 
to  follow,  necessarily  and  unavoidably,  from  these  unquestionable  doctrines  of  law,  that 
the  personal  obligation  implied  from  the  destination  is,  in  legal  construction,  a  peculiarly 
qualified  obligation ;  and  that  its  true  meaning  and  import  is  not  to  be  deduced  from 
the  mere  language  employed  in  the  clause  of  destination,  which,  in  fact,  in  any  other 
deed  than  a  contract  of  marriage,  would,  as  it  is  commonly  expressed,  create  no  obliga- 
tion whatever ;  but  from  the  circumstances  of  the  parent  contractor,  and  from  the  powers 
faculties,  and  authorities  attributed  to  him  by  those  same  decisions  by  which  an 
obligation  is  implied  against  him. 
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What  I  go  upon,  therefore,  is  the  powers,  the  facilities, '  those  nncontiolkble 
authorities  which  the  law  will  not  interfere  with,  will  grant  none  of  its  usoal  remedies 
to  trammel,  to  restrain  from  abuse ;  none  whatever ;  it  will  not  prevent  him  from  4akiiig 
that  money  which  he  has  sold  the  estate  for,  and  giving  it  to  his  favourites  inier  viim; 
it  will  not  allow  it  to  be  traced. 

These  are  the  grounds  from  which  we  are  to  evolve  what  is  the  nature  of  thA 
personal  obligation  deducible  from  the  contract.  Being  quite  satisfied  that  nothing 
short  of  l^t  exuberant  trust  for  his  own  behoof ;  for  that  of  his  heir  of  the  marriage ; 
of  those  in  whose  favour  he  is  entitled  to  burden  mortis  causa ;  that  trust,  as  I  have 
said,  which  can't  be  trammelled ;  nothing  short  of  that  can  be  fairly  deduced  from  the 
circumstances  in  which  he  is  placed. 

Now,  my  Lords,  I  say  that,  in  my  opinion,  nothing  short  of  an  irrevocable  and 
uncontrollable  trust  seems  to  me  sufficient  to  account  for  the  law  withholding  from  the 
creditor-expectant  all  [273]  means  of  tracing  or  securing  his  rights.  It  was  ingeniously 
said  by  Mr.  Granstoun,  that  the  parent  was  not  required  to  disclose  the  price,  because 
the  land  itself  remained  the  proper  measure  of  its  value  :  But  I  beg  leave  to  aisk  of  my 
learned  brother,  what  does  it  signify  what  proves  to  be  the  value  of  the  land,  if  &e 
obligation  to  indemnify  becomes  good  for  nothing )  If  the  price,  for  instance,  forms 
the  whole  estate  of  the  obligant,  and  is  gifted  inter  vivos  to  favourites,  in  defraud  of  the 
heir  ?  The  contingency  of  insurance  creates  no  defect  of  title  in  any  other  creditor  to 
prevent  his  obtaining  means  for  securing  implement  of  future  obligations!  but  this  pie- 
tended  creditor,  among  heirs  and  lucrative  successors,  has  no  means  whatever  for  securing 
that  warranty  which  he  has  seen  actually  incurred  by  a  sale,  perhaps  to  a  purchaser  wli^ 
has  entailed  his  acquisition  for  ages  to  come.  No  adjudication  in  security  can  be  led, 
no  caution  exacted,  no  arrestment  obtained,  as  where  specific  implement^  in  ordinary 
cases,  of  a  future  and  contingent  debt,  had  been  rendered  impossible  by  the  act  of  the 
obligant. 

My  friend,  Mr.  Murray,  endeavoured  to  get  quit  of  this  principle,  as  to  the  extent 
the  powers  of  the  parent  obligant,  by  pleading,  that,  no  doubt,  the  parent  had  all 
those  powers  and  immunities,  but  that  then  they  were  just  to  be  considered  as  so  many 
exceptions  from  his  general  obligation,  but  not  qualifying  that  obligation,  and  exceptions 
equally  well  understood  as  if  they  had  been  formally  expressed.  But  I  beg  my  learned 
friend's  pardon.  He  must  observe  that  the  obligation  itself  is  only  a  matter  of  constme- 
tion,  and  that  the  admitted  authorities,  immunity  from  legal  remedies,  powers,  and 
faculties,  have  all  of  them  just  the  same  source  with  the  obligation  itself,  viz.  that  they 
are  derived  from  an  attentive  consideration  of  the  situation  of  the  contracting  partieB, 
and  the  objects  in  contemplation  in  a  transaction  which  was  to  form  the  magna  charta 
for  regulating  their  rights  and  their  efforts  for  their  after  lives. 

Holding,  then,  to  the  principle,  as  legitimately  deduced,  and  as  strictly  necessary  to 
account  for  the  phenomena,  we  are  led  to  consider  whether  a  price  obtained  by  a  sale 
under  that  principle  ought  not,  in  common  sense,  and  according  to  common  roles,  to 
form  the  measure  of  the  parent's  obligation. 

Now,  my  Lords,  your  Lordships  will  observe,  that  the  act  of  sale  is  admitted  to  be 
a  legitimate  exercise  of  the  parent's  trust.  It  must  be  construed  as  such,  and  I  apprehend, 
my  Lords,  even  in  a  question  of  implement.  I  bow  with  reverence  to  that  extremely 
acute  distinction  which  my  Lord  Glenlee  has  taken,  in  which  I  believe  there  is  a  great 
deal,  and  on  which  I  shall  say  a  few  words  before  I  conclude.  But  taking  it,  I  say, 
merely  as  a  question  of  implement — implement  of  an  obligation  where  there  is  a  power 
of  sale  by  legal  legitimate  authority,  I  apprehend  that  the  value  of  the  subject  thus 
legally  sold,  becomes  naturally  the  measure  of  the  obligation,  and  the  question  is,  at 
what  period  it  is  to  be  valued )  Mr.  Granstoun  said,  that,  by  natural  inference,  [274] 
the  period  of  the  succession  was  to  be  looked  to ;  and  surely  it  would,  if  the  subjeet 
was  to  remain  in  the  hands  of  the  person  contracting.  But  where  it  does  not  remain  in 
his  hands ; — when  he  converts  it  into  another  subject,  by  the  exercise  of  his  own  legiti- 
mate authority, — what  is  the  consequence  1  Is  not  that  conversion  the  legal  surrogaiUtm^ 
the  legal  measure  of  the  obligation  1  A  measure  that  I  admit  farther  may  be  altered; 
for  it  may  be  laid  out  again  on  new  lands,  under  a  destination  in  terms  of  the  marriage- 
contract  ;  and  that  new  subject  so  destined, — the  value  of  U — ^will  be  the  measure  of 
the  obligation. 

If,  then,  my  Lords,  sales  and  purchases  are  legally  within  the  parent's  power,  and 
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within  his  rights  and  duties  as  trustee, — ^trustee  for  himself,  for  the  heir-expectant,  and 
tor  all  those  in  whose  favour  he  may  lawfully  create  hurdens  on  his  obligation, — ^is  it 
consistent  with  the  efficacy  of  such  a  function,  that  the  price  so  obtained  should  not 
become  the  measure  of  the  parent's  obligation  f 

By  a  sale,  he  excludes  himself  from  all  means  of  making  improvements,  preventing 
waste  or  deterioration,  or  learning  the  actual  value  and  condition  of  the  property  eold. 
By  a  sale,  therefore,  he  is  incapacitated  from  exercising  any  sound  discretion,  in  either 
promoting  or  protecting  the  interest  of  the  heirs-expectant,  or  even  of  ascertaining  the 
hardens  proper  to  be  laid  upon  the  succession,  should  the  subject  sold  remain  the 
measure  of  its  value  :  Whereas  the  power  of  making  a  legitimate  sale  seems  ma  naiura 
to  imply,  that  such  a  sale  must  liquidate  the  value  of  the  thing  sold ;  and,  by  converting 
it  into  the  natural  medium  of  exchange,  it  is  reduced  to  the  fittest  of  all  situations  for 
burdening,  distributing,  and  indemnifying. 

The  acknowledged  and  most  useful  power  of  acquitting  the  burdens  on  the  provision, 
and  arranging  with  the  expectant  heir  by  anticipation,  notwithstanding  that  they  are 
only  contingent  creditors,  seems  of  itself  to  require  and  imply  this  power  of  final  liquida- 
tion. 

Your  Lordships  know  what  happens  when  an  heir  of  tailzie,  under  a  prohibitory,  but 
without  a  resolutive  clause,  takes  upon  him  to  sell  the  entailed  estate,  ^is  legitimate 
power  to  sell  is  undoubted ;  but  he  has  no  distributive  power,  no  power  of  burdening,  as 
is  the  case  here.  There  is  there,  however,  the  same  room  for  construction  as  to  the 
period  of  estimation  :  But  was  a  doubt  ever  stirred  in  that  case,  that  the  price  fairly 
got  was  the  measure  of  the  value,  or  was  a  claim  ever  thought  of  for  any  future  estima- 
tion of  the  estate  sold )  No,  my  Lords.  There  the  legal  power  to  sell  has  been  held  of 
itself  to  imply  that  the  price  got  was  the  real  measure  of  the  value.  It  must  have  been 
obvious,  that  to  take  a  new  value  at  every  succession  would  be  intolerable.  No  heir  of 
entail  ever  thought  of  bringing  forward  such  a  claim ;  and  it  is  quite  evident,  that  if 
such  a  claim  had  been  thought  tenable,  it  must  have  been  long  ago  tried,  as  very  nearly 
equivalent  to  a  resolutive  clause.  But,  my  Lords,  no  sudi  [276]  claim  was  ever 
attempted.  All  that  ever  was  required  was.  Lay  out  the  price  fairly  for  which  the  lands 
were  sold.  Did  you  ever  go  farther  1  Never.  Tet,  my  Lords,  that  is  a  far  inferior 
power  to  that  enjoyed  by  the  father  in  a  marriage-contract.  That  is  an  express  violation 
of  the  rights  of  others.  But  is  this  any  violation  of  them )  Not  at  all.  It  was,  as  will 
be  presumed,  for  the  interest  of  the  family  to  sell  the  estate,  and  it  was  his  duty  to 
exercise  that  power.  His  duty  as  parent  obligant  called  upon  him  to  exercise  it.  By 
the  l^itimate  sale,  the  subject  sold  is  divested  of  the  trust,  and  it  is  thought  that  no 
lawyer  would  venture  to  make  so  extraordinary  a  supposition,  that  it  could  have  been 
<utum  et  tradatum  among  the  parties  to  a  marriage-contract,  that  the  parent  obligant 
should  remain  answerable  for  the  value  of  the  property  he  had  the  lawful  right  of  selling, 
at  thd  period  of  half  a  century  after  he  had  ceased  to  be  the  owner  of  it.  The  absurdity 
of  scQch  a  bargain  was  well  illustrated  by  a  case  put  by  Mr.  Solicitor-General,  under  the 
ordinary  obligation  to  lay  out  money  in  the  acquisition  of  land ;  and  I  could  not  help 
remarking,  that  no  attempt  was  made,  in  the  very  ingenious  pleadings  of  the  counsel  for 
the  noble  pursuer,  to  shew  the  practicability  of  ascertaining  the  value  of  property  in  the 
hands  of  strangers,  subjected,  as  it  may  have  been,  for  long  tracts  of  years,  to  be  changed 
and  transformed  at  their  pleasure,  without  the  means  of  tracing  the  expenditure  employed^ 
or  the  waste  to  which  it  may  have  been  subjected. 

I  say,  therefore,  my  Lords,  that  I  do  most  completely  concur  in  the  observations  of 
my  brother  Glenlee,  as  to  the  legal  impossibility  of  investigating  the  value  of  the  estate, 
if  we  are  to  give  that  sort  of  implement  which  is  demanded  by  the  pursuer.  It  is  an 
argument  a&  inconvenienti,  as  I  formerly  stated,  when  I  delivered  ray  opinion ;  but  it  is 
^strong  argument  upon  the  case,  from  the  construction  of  the  powers,  from  the  inferences 
to  be  drawn  from  them.  A  man  sells  his  estate  in  the  exercise  of  his  unquestionable 
Jawfol  power.  By  so  doing,  he  eo  ipso  deprives  himself  of  all  power  of  appreciating  the 
interest  of  the  heir-expectant  in  the  manner  required  by  the  pursuer ;  of  appreciating 
what  hurt  or  benefit  thereafter  happens  to  the  property.  He  deprives  himself  of  the 
means  of  tracing  what  is  done  to  it.  His  heir  loses  all  means  of  investigating  what  has 
been,  laid  out  upon  it,  or  what  has  been  drawn  from  it.  He  cannot  value  either  the  im- 
provement or  the  waste.  Valuable  mines  may  have  been  wrought  out,  on  the  one  hand, 
and  great  improvements  may  have  been  made,  oi^  the  other.    There  is  no  means  of 
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inquiring  as  to  these ;  no  means  of  inyestigation.  The  rights  of  the  pmehaaer  stand  in 
the  face  of  every  thing  of  that  kind.  He  may  have  entailed  it^  so  that  all  the  &Qey  of 
repurchase,  and  staff  of  that  kind,  loosely  thrown  out  hy  my  friends  at  the  bar,  cannot 
enter  into  your  Lordships'  view.  He  may  have  availed  himiself  of  the  power  of  entail- 
ing it  the  moment  he  made  the  purchase ;  [276]  and  if  he  chooses,  he  may  put  yoor 
Lordships  and  the  heir  of  entail  at  defiance  as  to  all  attempts  of  repurchasing  it.  I  b^ 
to  know  also  what  power  your  Lordships  iiave  to  look  into  his  account-books  to  see  what 
had  been  his  expences  or  his  profits.  He  may  not  have  kept  any,  or,  if  he  has^  he  oaj 
not  choose  to  shew  them.  Will  you  hold  that  the  law  of  Scotland  must  sabmit  to  tiM 
inconsistencies,  to  the  absurdity  of  calling  on  people  to  do  what  is  impossible^  by  0Tc^ 
ruling  a  defence  which  is  invincible,  in  order  to  enable  people  to  make  investigatioDS^ 
where  you  have  a  measure  made  by  the  price  obtedned  at  the  time  of  the  sale  f  It  seems 
to  me  quite  impossible.  I  look  upon  this  view  as  perfectly  unanswerable.  Your  Loid- 
ships  would  find  such  an  impossibility  in  doing  it,  that  you  would  never  countensnoe 
any  such  thing,  as  that  you  would  lay  the  heir  of  the  purchaser  under  the  necessity  of 
entering  into  an  investigation,  where  you  could  not  compel  such  disclosure  as  is  neeeaauy 
to  enable  them  to  investigate.  And  why  should  you  do  any  thing  of  the  kind )  I  am 
sure  I  cannot  guess  ;  for  you  have  a  natural  measure  of  the  value  by  which  the  matter 
may  be  settled,  by  contenting  yourselves,  in  the  general  case,  with  taking  the  poos 
obtained  at  the  time  of  the  purchase,  as  the  true  measure  of  the  obligation. 

I  say,  therefore,  my  Lords,  that  there  is  a  legal  neeessUy  in  adopting  the  piioe, 
obtained  at  a  fair  and  legitimate  sale,  as  the  true  measure  of  the  parent's  obligation; 
because,  by  sanctioning  such  a  sale,  the  law  has  actually  precluded  itself  from  ascertain- 
ing the  value  of  the  estate,  which  was  the  original  subject  of  the  obligation  at  the  period 
of  the  successson  of.  the  heir  under  the  marriage-contract^ — ^and  because  the  parsot 
obligant  could  not  perform,  in  the  ordinary  case,  l^e  duties  required  of  him  in  rektioQ 
to  the  subject  sold.  The  proprietory  rights  of  the  purchaser  set  at  defiance  those 
investigations  which  an  estimaticm  for  the  purpose  in  question  would  require ;  and  the 
law  of  Scotland  can  never 'descend,  while  it  must  refuse  compulsitory  remedies,  torequira 
from  claimants  either  impossibilities,  or  that  they  shall  solicit  investigations  that  may  ba 
denied  at  the  discretion  or  caprice  of  third  parties, — and  all  this  too,  not  only  without 
reason,  but  contrary  to  what  I  must  deem  inter  ruUuralia  of  a  right  to  sell — the  liquida- 
tion of  the  value  of  the  thing  sold ; — a  consequence  which  I  .must  remark,  thoo^ 
it  ought  to  have  been  denied  by  Lord  President  Blair,  if  he  deemed  the  sale  was  a 
violation  of  or  a  trenching  upon  the  personal  obligation  of  the  parent  oblig!ant^  was  not 
denied  by  his  Lordship,  but,  on  the  contrary,  must  have  been  felt  irresistibly  by  that 
consummate  lawyer,  otherwise  he  never  would  have  assumed,  as  he  certainly  does^  tha 
power  of  the  parent  obligant  to  create  a  surrogaium  for  the  estate  sold  by  the  fair  pa^ 
chase  of  another  with  the  price  of  it.  In  the  case  of  Balgownie  itself,  indeed,  there  was 
no  surrogcUum.  I  remember  in  that  case,  before  the  Court  was  divided,  I  g»ve  aa 
opinion,  in  common  with  several  of  my  brethem,  that,  from  what  then  ap-  [277]  speared, 
I  was  inclined  to  think  that  it  was  really  the  parties'  meaning,  that  the  purchase  of 
Bowerhouses  was  with  a  view  to  establish  a  mrrogaium  for  the  estate  which  was  sold. 
But  when  memorials  were  ordered,  and  they  came  to  be  considered,  a  different  opinkm 
was  entertained,  and  the  Court  was  satisfied,  that  the  estate  had  not  been  created  into  a 
eurrogcUum,  I  beg  leave  to  read  the  words  of  Lord  President  Blair,  from  which  your 
Lordships  will  observe,  that,  so  far  from  disputing,  he  takes  for  granted  the  power  of  the 
parent  obligant  to  establish  a  eurrogcUum,  I  shall  read  what  bears  to  the  fact^  which 
his  Lordship  must  have  been  well  acquainted  with :  **  The  estate  of  Gomrie  was  sold  in 
the  year  1765,  and  then,  as  was  well  said,  there  was  no  stepmother,  nor  any  impn^ 
view ;  and  I  am  quite  satisfied,  that  at  that  period  he  had  not  the  smallest  intention  to 
injure  his  eldest  son.  Accordingly,  he  immediately  purchased  other  lands,  vis.  Bowe^ 
houses,  which  were  nearly  equal  in  value  to  both  Comrie  and  Banton.  These  he  took 
to  his  hei^at-law,  which  was  the  same  as  to  the  heir  of  the  marriage.  But  still  farther, 
he  afterwards  settled  the  lands  of  Bowerhouses  upon  John  Cunninghams  naminaiin^  the 
present  pursuer.     This  deed  is  not  extant,  but  it  is  not  disputed  that  it  did  exist 

"  Thus  matters  remained  till  1795 ;  and  if  the  father  had  died  at  any  time  during  this 
long  period,  the  pursuer  would  have  taken  up  the  estate  of  BowerhousesL  Duiiog  that 
period,  how  could  the  contract  have  been  implemented  ?  Not  surely  by  a  sum  of  money 
as  the  price  of  Comrie  and  Banton*  but  by  the  estate  of  BowerhouseSi  whieh  was  pot- 
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diased  bj  that  price.  It  was  conyenient  for  the  father  to  excamb  these  estates,  and 
when  the  one  was  sold,  the  interest  of  the  son  was  the  same  as  that  of  the  father,  to 
bny  the  other  estate.  The  pursuer  would,  accordingly,  have  been  satisfied  of  this ;  for 
it  is  one  of  the  conclusions  of  his  summons.  The  father  did  what  was  common  enough 
to  be  done,  not  to  defeat  his  obligation,  but  to  make  an  arrangement  so  as  the  eldest  son 
should  have  no  reason  to  complain.  This  is  the  only  view  of  the  case  to  which  the 
father  can  set  his  face  bona  fide.  For  30  years  the  obligation  of  the  father  remained 
complete,  and  there  was  no  idea  of  commuting  or  defeating  that  obligation." 

Lord  President  Blair  complains  of  the  father  coming  to  abuse  the  power  which  he 
has :  But  what  can  the  law  do  1  The  law  will  not  control  that  abuse : — all  that  it  does 
is  to  subject  the  parent, — to  what?  To  answer  for  his  sale, — to  take  the  measure  or 
the  value  then  fairly  got  Such  was  the  judgment  of  our  brethren  of  the  First  Division 
in  the  case  of  Balgownie,  and  I  must  think  it  was  a  solid  judgment,  and  one  which  we 
ought  to  follow  now.  Had  it  been  requisite  in  that  case,  the  heir  of  the  second  marriage 
would  have  had  to  pay  to  the  eldest  son  the  value  of  the  estate,  as  it  was  ascertained  by 
the  sale.  But  he  would  not  have  had  to  do  more.  It  has  never  been  found  that  there 
was  an  actual  mrrogatum  in  the  case  of  Balgownie.  If  it  had,  it  would  [278]  have 
been  the  estate  of  Bowerhouses  that  would  have  descended  to  the  heir  in  the  marriage- 
contract.  But  not  having  been  so,  it  was  only  the  natural  or  true  conversion  of  the 
father's  obligation  by  the  sale  that  could  have  been  claimed  or  exacted.    • 

The  father's  power  to  sell  is  admitted  to  be  unquestionable.  Now,  I  ask,  if  a  sale  is 
a  fair  and  proper  exercise  of  a  parent's  powers,  and  if  he  was  entitled  to  purchase  other 
lands  with  the  price,  and  take  the  destination  thereof  to  the  heirs  of  the  marriage,  and 
does,  in  fact,  not  uncommonly  do  so,  must  he  not,  a  forUori^  be  entitled  to  ^^aet  hia 
face "  to  the  sale,  and  hold  out  the  price  itself  as  the  proper  measure  of  his  obligation 
and  mrrogatum  of  the  estate  ?  And  does  he  not  proceed  to  constitute  a  mrrogaium  by 
laying  out  the  price,  in  terms  of  the  contract,  by  the  destination  of  a  new  purchase  9 
The  Lord  President  tells  you  such  transactions  are  common  and  ordinary,  and  that  the 
heir-expectant  has  no  ground  of  complaint  Now,  I  ask  what  ground  of  complaint  has 
the  noble  pursuer  in  this  case  1  His  grandfather  makes  a  sale  for  the  best  price ;  he 
remains  debtor  for  that  price  tanqtiam  optimum  maxtmumf  and  no  man  could  have  a  safer 
debtor  than  the  late  Earl  of  Wemyss ;  and  while  he  remained  debtor  for  it,  it  was  not 
kept  idle,  but  became  one  of  the  means  of  creating  and  augmenting  that  splendid  fortune 
which  is  now  so  well  bestowed  on  the  noble  pursuer. 

Before  concluding,  I  have  only  very  shortly  to  allude  to  the  profound  and  ingenious 
views  taken  by  my  brother  Glenlee,  which  have  struck  me  very  forcibly,  and  which  I 
am  disposed  to  think  will  turn  out  to  be  perfectly  solid.  I  mean  his  very  original  idea, 
that  when  an  obligant,  in  exercising  a  legal  right,  renders  specific  performance  of  his 
obligation  impossible,  not  only  the  mode  of  implement  is  changed,  but  the  obligation 
itself  undergoes  a  modification.  At  present  I  am  satisfied,  that  since  the  original 
obligation  admits  of  the  obligant's  defeating  legitimately  his  capacity  of  making  specific 
performance,  the  sale  thus  sanctioned  by  the  law  must  have  its  natural  efiect  in  render* 
ing  the  price  thus  obtained  the  first  substitute  for  the  original  subject  of  the  obligation. 

Lord  Bcmnatyne, — This  is  the  second  time  that  I  have  had  occasion  to  give  this 
great  and  important  question  of  law  all  the  attention  in  my  power.  Firsts  in  the  other 
Division,  in  the  case  of  Bowerhouses,  and  again  in  this  Division  in  the  present  case.  I 
had  the  advantage  in  the  case  of  Bowerhouses  of  hearing  the  very  able  opinion  of  Lord 
President  Blair,  a  person  whose  opinions  I  have  all  my  life  had  as  much  respect  for  as 
any  of  your  Lordships.  But,  with  all  that,  I  am  not  satisfied  with  the  construction 
which  his  Lordship  put  upon  the  clause  in  the  marriage^ontract,  and  the  question 
arising  out  of  it :  Nor  am  I  able  at  present  to  agree  with  him  in  opinion,  nor  with 
those  of  your  Lordships  who  do  so.  With  all  the  advantage  of  the  different  arguments 
which  I  have  heard  on  this  question,  I  still  hold  the  [279]  opinion  which  I  originally 
formed  in  the  case  of  Bowerhouses,  which  I  think  is  agreeable  to  that  of  all  our  ancient 
lawyers  on  the  subject,  which  is,  that  though  the  father  who  provides  an  estate  to  the 
heirs  of  the  marriage  is,  in  one  respect,  debtor  to  the  heir,  yet  that  debt  is  of  a  very 
peculiar  nature,  construed  as  it  has  been  by  the  law  and  practice  of  the  country  for  a 
long  time  past  In  virtue  of  such  a  clause  as  this  in  a  contract  of  marriage,  the  heir  of 
the  marriage  is  creditor  to  his  father  in  the  estate,  and  I  see  it  so  laid  down  by  all  the 
ancient  lawyersi  Dirleton,  Stair,  and  others.    They  all  lay  it  down,  that  the  heir  of  the 
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iharriage  is  creditor  in  the  eartate.  But  thiey  statfe  this  under  limita^ns,  which  shew 
that  the  Jus  crediit  is  of  an  extremely  peculiar  kind ;  that  it  is  not  the  case  of  an 
absolute  obligation,  like  that  which  is  prestable  to  other  creditors,  but  is  an  oUlgation 
mib  modo.  It  is  modified  by  the  relationship,  of  the  parties  to  each  other,  and  the  pro- 
bable intention  of  the  parties  who  entered  into  the  contract  of  marriage. 

When  a  first  marriage  is  contracted,  the  eldest  son  of  the  marriage  stands  in  a 
double  sort  of  relationship  to  the  father.  He  is  his  child,  and  he  is  his  heir.  Of  all 
persons  on  the  face  of  the  earth,  none  can  be  so  much  interested  in  the  welfare  of  the 
soil  as  the  father ;  and  being,  therefore,  the  most  proper  person  that  can  possibly  be 
found,  we  cannot  :be  at  all  surprised  that  lawyers  should  have  been  of  opinion,  tbat:tbe 
obligation  contracted  on  behalf  of  one  so  dear  to  him,  is,  in  some  measure,  of  the  nature 
of  a  trust, — a  trust  vested  in  the  father  for  the  use  of  the  eon.  .It  is  not  an  unqualified 
obligation,  but  an  obligation  limited  in  such  a  manner  by  the  law,  that  the  ^ther  is 
entitled  to  do  anything  that  in  his  opinion  is  best  for  all  concerned.  He  has  an 
absolute  power  to  sell  the  estate  if  he  chooses, — to  burden  it  with  debts  to  any  extenti 
and  with  provisions  to  children  of  the  first  and  second  marriage ;  and  that  it  ie  not 
merely  matter  of  power  in  him,  but  matter  of  absolute  right. 

If  the  father  dies  in  possession  of  the  estate,  the  provision  of  the  contract  of 
marriage  entitles  the  son  to  take  it  up  at  his  death,  and  the  father  can  do  no  direct  act 
to  defraud  him.  But  while  the  father  lives  and  has  the  estate,  he  may  act  according  to 
his  own  conception  of  what  is  right  and  proper,  or  of  what  is  for  the  interest  of  the 
different  parties  concerned.  He  may  leave  it  encumbered  up  to  its  fall  value.  He  may 
provide  his  younger  children  out  of  it,  he  may  sell  it,  and,  when  he  does  so,  he  is  pre- 
sumed to. do  it  for  the  benefit  of  the  family.  And  very  often  that  may  be  the  case. 
By  selling  it  he  may  be  in  a  condition  to  leave  a  full  provision  to  the  eldest  son,  and  to 
provide  better  for  the  younger  children.  The  law  justly  presumes,  that  the  faUier  wiU 
act  usefully  and  properly  towards  his  own  family.  It  is  not  desirable  to  lay  him  under 
restraints  in  these  respects ;  and  it  is  not  presumed  in  law,  that  it  was  the  intention  of 
the  parties  to  the  contract  to  do  so,  Unlesn  they  do  it  expressly  themselves,  or  to  restrain 
him  in  the  exercise  of  this  right  in  any  way  whatever,  so  as  to  subject  him  in  [280]  con- 
sequential damages,  and  damages,  which,  as'  has  been  well  observed,  it  is  in  many 
instances  impossible  to  estimate  exactly,  or  to  limit  the  extent  of.  As  to  whether  the 
sale  is  advantageous  or  not,  and  looking  to  the  fact  as  it  stood  at  the  time  when  the  sale 
was  made,  who  could  say,  or  who  can  say  now,  whether  an  estate  is  to  rise  or  fall  in 
value  1  We  happen  to  have  lived  in  a  period  when  the  value  of  land  has  generally 
risen;  but  that  has  not  been  always  the  case,  and  it  may  never  be  the  case  again. 
NoWf  I  would  ask  this,  if  the  heir  is  to  be  entitled,  because  the  value  of  land  has  risen, 
to  insist  to  have  the  price  as  at  the  time  of  the  ancestor's  death,  what  would  be  the  case 
if  land  had  fallen  in  value  t  Would  he,  in  that  case,  have  contented  himself  with  the 
diminished  value  between  these  two  periods  ?  No,  I  dare  say  not  Therefore,  I  think 
that  the  reasonable  and  proper  mode  of  measuring  the  value  of  the  estate  is  this. — ^The 
father  had  the  right  to  sell  the  estate,  and  the  price  is  the  surrogaiuni  for  it  I  can't, 
for  iny  part,  enter  into  the  other  view  that  is  maintained  of  the  case,  and  I  am  persuaded 
that  this  is  the  only  idea  our  ancestors  ever  had  of  the  question. 

The  case  of  an  heir  of  entail  under  a  prohibition  against  selling  has  been  spc^en  ol^ 
and.  the  right  which  heirs  of  entail  have  to  have  the  price  reinvested.  But  it  never 
entered  into  any  man's  mind  to  conceive,  that  if  he  omitted  to  demand  this  in  due  time, 
the  heir  of  entail  could  demand  the  value  at  the  time  of  the  opening  of  the  succession ; 
and  if  he  can't,  I  don't  see  how  it  can  possibly  be  done  here. 

Lord  Justice-Clerk, — This  question,  from  the  first,  appeared  to  me  to  be  one  of  very 
great  importance  indeed,  and  I  am  not  ashamed  to  say  that  I  have  felt  considenUe 
difficulty  in  making  up  my  opinion. 

When  the  case  was  formerly  before  us,  I  took  the  liberty  of  stating^  that,  if  I  wu 
called  upon,  on  the  informations  which  were  then  before  us,  to  give  an  opinion,  it  would 
have  been  adverse  to  the  judgment  pronounced  in  the  case  of  Bowerhouses.  But  I  felt 
in  common  with  all  your  Lordships,  that  after  that  case  had  undergone  so  full  a  diaeos- 
sion  in  the  other  Division  of  the  Court,  and  after  the  decision,  to  which  my  opinion  was 
opposed,  had  been  pronounced,  against  the  very  Able  opinion  of  Lord  President  Blair,  I 
did  not  think  it  would  be  either  proper  or  respectful  to  the  other  Division  of  the  Court, 
were  we  to  pronounce  a  decision  different  from  that,  without  proceeding  with  the  same 
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deliberation  and  solemnity  which  had  been  used  by  them  in  that  case.  The  utmoat 
extent  to  which  I  ventured  to  go  on  that  occasioD,  was  to  suggest  that  the  case  should 
be  heard  in  presence ;  and  I  have  certainly  had  no  cause  to  regret  that  we  took  that 
step  ;  for  a  more  lull,  able,  learned,  and  ingenious  discussion  of  a  question  of  law,  I 
nioet  entirely  concur  with  your  Lordships  in  thinking  never  took  place  in  this  Court. 
I  heard  the  discussion  with  the  [281]  utmost  satisfaction ;  and  if  we  are  hot  now  ready 
to  give  an  opinion,  I  do  pay  it  is  not  for  want  of  the  assistance  of  the  bar. 

In  delivering  my  opinion  now,  I  must  do  it  with  considerable  diffidence,  after  what 
I  have  heard  from  the  majority  of  your  Lordships.  But  being  called  upon  to  coDsider 
this  great  question  of  law  with  all  the  attention  in  my  power,  and  availing  myself  of  all 
the  authorities  which  have  been  referred  to  on  either  side,  all  of  which  I  have  consulted 
with  attention,  I  have  now  to  state,  that  I  have  not  been  able  to  entertain  a  different 
opinion  from  that  which  I  formerly  ventured  to  express.  On  the  contrary,  on  recoa- 
ddering  the  case,  and  all  the  authorities,  I  have  come  to  entertain  a  most  decided 
opinion,  though  it  is  one  which  I  deliver  with  deference,  that  the  pursuer  of  this  action 
is  well  founded  in  the  claim  which  he  makes. 

I  need  not  trouble  your  Lordships  with  stating  the  circumstances  of  the  case;  you 
are  fully  aware  of  them,  and  there  is  no  dispute  about  them. 

As  to  the  preliminary  defences  which  are  maintained  on  the  part  of  the  trustees  of 
the  late  Earl  of  Wemyss,  we  are  all  of  opinion  that  there  is  nothing  in  them ; — that  the 
present  Earl  is  not  precluded  by  the  entail,  nor  by  any  of  the  wills  or  settlements  of  the 
late  Earl,  of  which  the  present  Earl  has  not  yet  availed  himself,  from  coming  here,  and 
asking  implement  of  the  provision  made  to  him  in  his  grandfather's  contract  of  marriage, 
in  any  shape  that  he  may  think  proper. 

The  present  action  has  two  conclusions,  one  of  which  is  now  passed  from,  namely, 
that  the  pursuer  has  right  to  a  judgment,  finding  either  that  the  estate  of  Elcho,  which 
was  acquired  with  the  price  obtained  for  the  property  which  was  sold  by  his  grand* 
fiather,  should  be  decreed  to  belong  to  him,  in  terms  of  the  contract  of  marriage,  or  that 
he  should  be  found  entitled  to  the  price,  or  rather  the  present  value,  of  the  estate 
which  was  sold. 

The  question  of  surrogatum  is  now  abandoned,  and  the  only  one  now  before  us  is 
that  relative  to  the  price. 

Now  that  specific  implement  of  the  marriage-contract  cannot  be  obtained,  and  that 
the  late  Earl  of  Wemyss  has  precluded  himself,  or  his  representatives,  from  literally 
fulfilling  the  obligation  incumbent  on  him  by  that  contract,  by  a  sale  of  the  property 
above  half  a  century  ago,  the  question  is.  Whether  the  pursuer,  when  he  cannot  get 
specific  implement  of  the  obligation  in  his  favour,  is  to  be  contented  with  the  price 
which  the  estate  brought  at  the  time  when  it  was  sold  in  the  year  1756,  or  is  entitled 
to  the  value  of  it  as  at  the  time  of  his  predecessor's  death  in  1808,  who  left  an  ample 
sufficiency  of  separate  funds  ? 

Without  troubling  your  Lordships  with  reading  over  again  the  words  of  the  clause 
in  the  contract  of  marriage,  for  it  is  not  on  any  such  narrow  views  that  this  question 
bught  to  be  decided,  it  is  enough  to  say  there  was  an  obligation  to  provide  and  secure 
certain  subjects,  which  the  late  Earl  most  specially  undertook  in  his  contract  of  marriage. 
It  is  necessary,  in  the  decision  of  the  [282]  question,  to  look  to  the  nature  of  the  con- 
tract by  which  the  obligation  in  question  has  been  entered  into.  It  was  a  contract  of 
marriage,  which,  even  if  there  was  no  property  contributed  on  the  part  of  the  lady,  was 
one  which,  on  all  hands,  is  admitted  to  be  of  an  onerous  nature :  but  here  we  have 
besides  the  positive  certainty,  that  there  was  a  dower  or  tocher  given  to  the  late  Earl  at 
his  marriage,  and  that  it  was  in  all  respects  an  onerous  obligation  on  both  sides. 

Now,  my  Lords,  it  does  not  appear  to  me  that  there  is  the  slightest  foundation  for 
holding  that  contracts  of  this  nature  are  in  any  respect  unfavoured  by  law.  On  the 
contrary,  from  their  extreme  frequency,  from  their  being  coeval  with  the  early  history 
of  our  law,  we  are  entitled  to  hold  that  they  are  the  favourite  modes  in  which  family 
arrangements  and  settlements  are  made  under  the  eye  of  the  law. 

That  a  certain  degree  of  trust  is  necessarily  reposed  in  the  father  by  such  deeds, 
nobody  can  dispute ;  but  that  there  is  that  exuberant  trust  in  fathers  which  has  been 
said, — that  there  is  no  necessity  for  making  provisions  and  limitations  on  their  powers 
over  the  estate,  are  propositions  to  which  I  cannot  accede. 

Your  Lordships  are  quite  familiar  with  the  definition  of  contracts  of  marriage  in  the 
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iBstitational  writers ;  but,  in  addition  to  the  description  of  them  given  by  Mr.  Srddne 
in  the  passage  quoted  by  the  defenders,  it  is  necessary  to  see  also  what  he  says  in 
another  passage. — "Heirs  of  a  marriage  are  more  favourably  regarded  than  heirs  sab- 
stituted  in  a  simple  destination ;  which  last  being  gratuitous^  gives  only  the  h<^  of 
succeBsion,  and  may  be  altered  by  the  maker,  or  any  of  the  members  who  sacoeed 
before  the  substitute ;  whereas  marriage-eontracts  are  onerous  deeds,  by  which  the  bride 
and  her  friends  siipidate  that  special  provisions  therein  mentioned  shall  be  made  good 
by  the  father  to  the  heir,  or  other  issue  of  the  nuirriage,  in  consideration  of  the  tocher 
or  fortune  brought  with  her.  The  heir  of  a  marriage  has,  therefore,  a  mixture  of  tvo 
characters  in  him :  he  is  not  only  heir,  but  quodammodo  creditor  to  his  father ;  for  by 
the  nuirriage  articles  the  father  is  laid  under  an  implied  obligation  not  to  defeat  thoae 
provisions  by  any  gratuitous  deed ;  consequently,  the  heirs  in  whose  favour  the  ohligft- 
tion  is  granted  have  an  action  competent  to  them,  or  they  may  use  diligence  against  the 
father,  if  the  subject  provided  has  been  carried  off  by  onerous  creditors,  or  if  he  hath 
done  any  deed  to  the  prejudice  of  his  obligation  to  purge  encumbrances,  or  to  make 
their  provisions  effectual  in  the  event  of  hie  death.  Siair^  February  13,  1677,  Fnaer; 
December  5,  1734,  Fotheringham." 

These  are  most  important  observations,  which  are  not  to  be  lost  sight  of.  Here  yon 
have  the  authority  of  Mr.  Erskine  to  the  point,  that  provisions  in  contracts  of  marriage 
are  more  important,  and  attended  with  higher  privileges  than  provisions  in  simpie 
destinations.  The  latter  are  simply  gratuitous,  whereas  the  former  are  of  an  onerou 
nature.  In  the  same  manner,  Lord  Stair  [283]  describes  an  obligation  in  a  marriage- 
contract  as  of  an  onerous  nature,  uberrtnuB  fidei,  granted  for  an  onerous  cause  and  just 
consideration ;  and  debarring  the  father  from  doing  any  deed  contrary  thereto,  except 
for  onerous  causes ;  and  he  adds  afterwards,  that  the  father  is  barred  from  doing  deeds 
merely  gratuitous  and  arbitrary,  in  prejudice  of  the  obligation  undertaken  in  the  oon- 
tract  of  marriage. 

On  these  authorities  I  conceive  myself  bound  to  rest  this  clear  opinion,  that  a 
marriage-contract  is  not  only  strictly  onerous  in  its  nature,  but,  as  Lord  Stair  statei^ 
that  the  fairest  construction  is  due  to  it,  and  that  it  is  entitled  to  that  interprefeatioii 
which  is  most  consistent  with  the  rights  of  the  parties  under  it. 

I  never  can  approach  this  question  without  keeping  these  principles  steadily  in 
view ;  and  I  do  apprehend,  that  when  they  are  kept  in  view,  they  go  far  to  illustnte 
the  point  which  your  Lordships  have  now  to  determine.  The  obligation  in  a  contiaet 
of  marriage,  to  provide  and  secure  certain  subjects,  is  quite  a  different  provision  from  one 
in  a  simple  destination ;  and  it  is  more  particularly  necessary  for  me  to  notice  it,  as  it 
was  the  opinion  of  at  least  one  of  the  learned  persons  who  decided  the  case  of  Bowe^ 
houses,  that  it  was  to  be  held  merely  a  simple  destination.  But  with  all  the  respect  that 
is  due  to  that  opinion,  it  is  my  duty  to  say,  that  if  any  weight  whatever  is  due  to  the 
authorities  of  our  lawyers,  and  to  the  decisions  of  this  Court,  it  is  something  much 
more  important,  and  much  more  weighty,  than  any  simple  destination.  It  gives  not 
only  a  epes  succeasionia,  but  a  jus  erediti  to  the  heir  of  the  marriage,  though  it  may  be 
held  to  be  one  8ui  generis.  It  is,  no  doubt,  fixed  and  determined  in  the  law  of  Scotr 
land,  that  the  heir  is  not  to  be  looked  upon  as  a  common  and  ordinary  creditor.  That 
is  a  proposition  that  must  be  admitted  on  all  hands,  and  has  been  repeatedly  decided. 
He  is,  to  all  intents  and  purposes,  the  heir  and  representative  of  the  father  in  questions 
with  onerous  third  parties.  He  has  no  right  to  compete  either  with  the  oneiooa 
creditors  of  the  father,  or  even  with  younger  children,  or  with  the  second  wife  and  her 
children,  in  so  far  as  the  father  has  made  rational  provisions  in  their  favour. 

But  still  the  heir  of  a  marriage  does  continue  a  creditor  of  the  father,  and  is  entitled 
to  such  implement  of  the  obligation  undertaken  in  his  favour,  as  it  remained  in  the 
power  of  the  father  to  give  him  at  the  time  of  his  death. 

I  am,  therefore,  humbly  of  opinion,  that  the  heir  is  entitled  to  what  he  aaks  in  thii 
case,  and  to  have  the  value  of  the  property  as  at  his  father's  death  fairly  investigated. 
Tour  Lordships  must,  in  all  such  cases,  proceed  in  such  investigations  with  delicacy; 
but  that  you  must  enter  into  them  when  the  demand  is  made,  and  when  the  rationality 
of  what  has  been  done  by  the  ancestor  is  disputed  by  the  heir,  is  a  point  which,  in  my 
mind,  admits  of  no  dispute. 

But  though  the  right  of  the  heir  cannot  compete  with  those  of  onerous  creditor^  or 
with  rational  provisions,  to  the  extent  I  have  [284]  mentioned,  it  is  an  undoubted 
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prineiple,  aa  to  all  such  contracts/  that  if  the  father,  while  he  has  endeavoured  to 
bnrden  t^e  settled  estate,  leaves  separate  f ands,  they  may  be  resorted  to  by  the  heir  for 
his  indemnification ;  he  is  entitled  to  insist  Uiat  they  shall  be  applied  to  extinguish 
both  the  onerous  debts  of  his  predecessors,  and  the  provisions  in  favour  of  the  wife  and 
younger  children,  in  so  far  as  they  affect  the  subjects  of  the  contract. 

There  are  other  important  peculiarities  as  to  the  right  of  the  heir.  He  is  not 
entitled  to  interfere  with  the  father  in  his  absolute  right,  to  dispose  of  the  fee  of  the 
estate  at  his  pleasure.  He  is  not  entitled  even  to  prevent  him  from  selling  the  estate 
improperly.  That  is,  and  must  be,  conceded.  On  t^e  contrary,  the  father  is  entitled 
to  waste  and  dissipate  the  estate  in  any  sort  of  extravagance,  and  cannot  be  controlled 
in  any  way.  He  may  sell  it,  and  vest  the  whole  produce  in  an  annuity  to  himself,  and 
all  without  the  heir  being  entitled  to  complain.  It  has  been  decided,  and  solemnly  and 
justly  so,  that  the  heir  is  not  entitled  to  use  the  precautions  permitted  by  the  law  to 
other  creditors.  He  can  neither  inhibit  nor  interdict  his  father,  so  as  to  preserve  the 
estate.  All  that  is  dear  and  indisputable ;  and  it  is  not  from  entertaining  the  slightest 
doubt  as  to  those  points,  that  my  opinion  has  been  formed ;  for  I  admit,  in  the  fullest 
extent,  all  the  peculiarities  which  render  the  heir  of  the  marriage  only  a  creditor  iub 
modo.    But  we  are  still  to  attend  to  the  inherent  rights  of  the  heir. 

In  such  a  contract  as  is  here,  there  is  a  pointed  personal  obligation  to  provide,  settle^ 
and  secure  for  the  heir  of  the  marriage  the  specific  subjects  mentioned  in  the  contract 
It  is  clearly  established  in  law,  that  the  father  can  execute  no  mortU  cauga  deed  what- 
ever, which  shall  impair  the  right  of  the  heir.  If  he  burdens  the  estate  even  with 
onerous  debts  and  rational  provisions,  and  leaves  a  separate  property,  the  heir  is  entitled 
to  come  against  that  separate  property  for  his  relief,  and  has  right  to  insist  that  his  own 
estate  shall  be  disencumbered*  I  apprehend  it  to  be  only  when  the  father  actually 
spends  and  squanders  the  estate  in  his  own  lifetime,  or  effectually  gives  it  away  by  deeds 
inter  vivos  during  his  life,  and  leaves  no  funds  to  answer  for  the  fulfilment  of  the 
personal  obligation,  that  the  interest  of  the  heir  can  either  be  defeated,  or  in  any  degree 
injured.  He  may  have  made  away  with  the  subjects  in  his  own  lifetime,  and  left  no 
estate  to  answer  for  them,  and,  in  that  case,  the  heir  must  suffer,  but  not  otherwise. 

Therefore,  my  Lords,  I  apprehend  that,  ample  and  extensive  as  the  father's  powers 
are ;  exuberant  as  is  the  trust  which  is  reposed  in  him,  as  to  the  power  of  admiuistratiou, 
of  selling  and  conveying,  of  contracting  debts,  making  provisions,  or  even  dilapidating 
the  estate ;  yet  under  the  right  inherent  in  the  heir  under  the  contract  of  marriage,  when 
the  period  for  demanding  implement  of  his  provision  arrives,  he  is  entitled  to  insist  for 
implement  against  that  or  any  separate  estate  which  may  have  been  left  by  his  father. 
If  the  subjects  remain  in  possession  of  [286]  the  father,  he  has  right  to  insist  fur  their 
immediate  possession,  and  that  they  shall  vest  in  his  person  in  terms  of  the  provision  in 
the  contract  of  marriage.  If  they  do  not  rem^iin, — if,  during  his  lifetime,  the  father  has 
exercised  his  powers  and  rights  in  his  capacity  of  administrator  and  fiar,  and  has  effected 
a  sale  of  his  estate,  then  what  is  the  heir  entitled  to,  under  the  circumstances  which 
oecur  here,  of  there  being  an  ample  sufficiency  of  free  funds,  which  the  party,  the  father 
contractor,  has  made  subject  to  the  management  of  gratuitous  disponees  ?  That  is  the 
question  which  you  have  to  decide;  for  there  is  not  a  doubt  here  of  the  sufficiency  of 
the  late  Earl  of  Wemyss's  funds  to  make  good  the  obligation,  whatever  it  may  amount 
to.  The  question  is.  Whether  is  the  heir  undet  a  contract  of  marriage,  containing  such 
an  obligation  in  his  favour,  obliged  to  be  contented  with  the  bare  price  at  which  the 
estate  may  have  been  sold  50  years  ago,  or  is  he  entitled  to  say,  that  if  he  can't  now  get 
specific  implement,  which,  on  all  hands,  it  is  admitted  he  is  entitled  to  if  he  can,  he 
must  have  the  present  value  of  it  ? 

It  has  been  said  in  the  course  of  the  argument,  though  certainly  it  has  not  been 
much  dwelt  upon  by  any  of  your  Lordships,  that  this  a  species  of  demand  of  damages 
on  the  part  of  the  heir,  and  that  it  must  be  considered  in  that  point  of  view. 

But  I  apprehend  that  that  is  not  a  just  view  of  the  conclusions  of  this  action.  The 
Earl  of  Wemyss  is  concluding  for  no  damages.  He  will  be  quite  satisfied  with  specific 
implement  of  the  obligation  in  his  favour,  if  your  Lordships  can  give  it  him.  But  when 
he  cannot  get  specific  implement^ — and  there  is  nothing  in  the  circumstances  of  the  case 
to  raise  a  doubt  with  regard  to  his  right  to  obtain  it  if  he  can, — he  then  says.  Give  me 
what  the  lands  were  worth  at  the  time  when  I  first  became  entitled  to  make  my 
demand.    It  is  not,  therefore,  any  claim  of  damages  which  the  Earl  of  Wemyss  is  now 


960    EARL  OF  WEBfYSS  &  MARCH  V.  EARL  OF  HADDINGTON,  &a   F.a  181^  MX  IT. 

preferring :  he  ia  asking  implement  of  an  obligation  which  he  is  entitled  to  as  at  the 
time  when  it  opened,  and  to  fix  the  value  at  what  it  was  then  worth :  For  I  am 
prepared  to  say,  that  if  the  event  had  happened,  that  lands  had  fallen  in  valne,  instead 
of  rising,  as  they  have  done,  the  heir  woald  have  been  entitled  to  demand  nothing  more 
than  the  value  as  at  the  time  of  the  death.  And  that  removes  the  difficulty  whuh  has 
been  much  pressed  upon  your  Lordships ;  for  it  would  be  most  unfair  and  unjust  to  say, 
that  because  lands  had  fallen  in  value,  therefore,  the  heir  would  be  entitled  to  go  ba^ 
and  demand  the  price  which  had  been  obtained  when  land  was  high,  aotwithstandiog 
that  fall ;  and,  on  the  other  hand,  it  appears  equally  unjust  to  say,  that  he  is  bound  to 
do  so  when  the  case  is  reverse. 

It  does  not,  therefore,  with  deference,  appear  to  me,  that  this  is  at  all  a  case  in  wbidk 
damages  are  demanded.  It  is  a  demand  for  the  fair  and  legitimate  implement  of  a 
contract,  whose  specific  performance  it  has  been  put  out  of  the  power  of  the  late  noUe 
Lord  to  grant,  in  consequence  of  his  own  voluntary  act  and  deed. 

Now,  my  Lords,  as  the  personal  obligation  exists  exactly  as  it  [286]  did  when  ths 
contract  was  entered  into, — as  no  onerous  debts  of  the  noble  Lord's  are  pretended  to 
exist  which  affect  the  subjects, — and  as  there  is  a  perfect  sufficiency  of  funds  to  satisfy 
the  demand,  it  does  appear  to  me  to  be  quite  fair  and  reasonable,  and,  I  must  say,  eqmt- 
■able,  that  when  exact  performance  cannot  be  given,  the  real  and  actual  value  of  the 
-subjects,  as  they  stood  at  the  death  of  the  obligant,  should  be  made  over  to  the  pemoa 
entitled  to  performance  of  the  obligation. 

No  doubt,  it  has  been  justly  said,  that  difficulties  present  themselves  in  asoeitaia- 
ing  that  value  with  exactness ;  and,  certainly,  I  am  not  to  shut  my  eyes  to  t^ose 
difficulties.  But  that  is  a  mere  question  of  adjustment  and  accounting  with  regsid  to 
the  extent  of  the  claim,  and  not  with  regard  to  the  right  to  make  it;  and  though 
I  am  quite  satisfied  that  that  matter  •  cannot  be  overlooked  by  your  Lordships, 
and  though  there  may  be  great  difficulties  in  the  way,  yet,  with  great  deference,  I  most 
say,  that  I  do  not  think  we  are  entitled  to  take  them  into  our  consideration  at  present 
when  all  that  we  are  concerned  with  is  the  abstract  merits  of  the  claim.  Perhaps,  as  to 
that  matter,  there  never  was,  and  never  will  be,  a  case  precisely  the  same  as  this  befon 
your  Lordships.  There  has  been  a  delay  here  of  half  a  century  in  bringing  forward  the 
claim,  owing  to  the  long  period  which  elapsed  between  the  sale  of  the  estate  and  the 
death  of  the  late  Earl  of  Wemyss ;  and  the  difficulty  arising  from  that  circumstance,  and 
the  very  great  rise  which  has  taken  place  in  the  value  of  land  during  that  period,  ia 
perhaps,  more  extensive  than  may  ever  again  occur. 

But  it  is  said  also,  that  the  right  which  is  here  asserted  on  the  part  of  the  poxaaer 
has  never  been  insisted  on  in  any  case  of  heirs  of  entail,  under  tailzies  which  prohibit 
alienations,  but  are  not  fortified  by  irritant  and  resolutive  clauses ;  and  that  all  actions 
raised  at  the  instance  of  such  heirs,  have  proceeded  on  the  principle,  that  it  was  only  a 
reinvestment  of  the  price,  under  a  similar  destination,  which  they  were  entitled  to  demani 

I  must  say  as  to  this,  that  it  does  not  appear  to  me  to  be  a  point  altogether  free 
from  doubt,  whether  heirs  of  entail  complaining  of  a  violation  of  a  destination,  or  of  any 
prohibition  in  an  entail,  are  entitled  to  demand  nothing  more  than  merely  the  reiDvaBt> 
ment  of  the  price.  It  is,  no  doubt,  true,  that  such  has  been  the  nature  of  all  the  actions 
which  have  been  brought  by  persons  in  such  situations,  which  probably  arises  from  the 
circumstance,  that  they  have  all  been  instituted  immediately  after  the  sale,  when,  of 
course,  the  price  obtained  afforded  a  fair  and  sufficient  measure  of  the  damage.  Toot 
Lordships  will,  however,  recollect^  in  the  case  of  Gumming  Gordon,  where  the  Coart 
refused  to  interfere  beforehand  to  prevent  a  sale,  it  was  distinctly  embodied  in  the 
interlocutor,  that  the  heir  in  possession  selling  the  estate  in  violation  of  the  prohibitions 
contained  in  the  deed  of  entail,  would  be  liable  to  the  subsequent  heir  in  reparation  and 
damages  ;  and  I  beg  leave  to  say  for  one,  that  I  am  not  quite  prepi^d  to  say  that  tha 
mere  reinvestment  of  the  price  is  all  the  reparation  that  the  heirs  of  entail,  in  such  a 
case,  are  entitled  to.  But,  further,  when  the  [287]  challenge  is  made  recently  after  the 
violation  of  it^  it  is,  as  I  have  already  observed,  impossible  that  any  thing  else  can  be 
asked  in  name  of  damages  than  reinvestment  of  the  price,  unless  where  there  has  been 
something  fraudulent  or  collusive  in  the  sale.  As  few  such  cases  have  occurred,  and 
those  only  recently  after  the  sale,  it  really  does  not  appear  to  me,  that,  because  no  soeh 
claims  have  occurred  as  have  been  supposed,  that  circumstance  presents  any  difficult  of 
importance  in  the  way  of  the  opinion  which  I  have  taken  the  liberty  to  state, 
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1  am  quite  aware  that  there  have  been  different  decisions  pressed  upon  your  Lord- 
ships, as  authorities  to  induce  you  to  decide  otherwise ;  two  of  them  as  being  strongly 
illustratiye  of  the  argument  of  the  defenders,  and  the  other  as  decisive  of  the  whole  ease 
in  their  favour. 

Now,  as  to  the  first  of  them,  with  all  deference,  I  must  say  it  does  not  appear  to  me 
that  the  defenders  are  entitled  to  any  benefit  whatever  from  that  decision.  I  mean  the 
case  of  Cunninghame,  which,  in  my  apprehension,  does  not  at  all  infringe  upon  the 
argument  I  have  used.  The  demand  there  made  was  not  only  for  immediate  reinvest- 
ment of  the  price,  in  terms  of  the  contract,  during  the  lifetime  of  the  father,  but  that  he 
should  be  interdicted  and  prohibited  from  ever  afterwards  selling  the  property  proposed 
to  be  purchased.  The  Court  there  found,  that  that  being  a  case  of  a  challenge  brought 
in  the  lifetime  of  the  father,  the  fiar  and  administrator  of  the  estate,  the  heir  was  not 
entitled  to  any  such  prohibitory  decree  as  he  craved.  He  was  not  entitled  to  use  inhibi- 
tion against  his  father,  nor  to  call  for  a  disclosure  of  the  price  obtained,  nor  for  reinvest- 
ment of  it  in  the  purchase  of  other  lands. 

I  am,  therefore,  prepared  to  maintain,  that  that  case  does  not  at  all  touch  the  one 
now  before  us,  and  that  it  is  not  at  all  inconsistent  with  my  views.  I  shall  not,  however, 
enter  into  it  at  greater  length,  but  content  myself  with  referring  your  Lordships  generally 
to  the  argument  which  was  maintained  with  great  force  by  Sir  William  Cunninghame, 
as  to  the  difference  between  the  right  of  such  a  creditor,  and  one  who  had  an  immediate 
vested  interest  during  the  lifetime  of  the  debtor.  That  decision  does  not,  in  the  smallest 
degree,  interfere  with  the  grounds  of  my  opinion. 

There  is  another  case  which  has  been  argued  upon  by  the  defenders,  as  a  most 
important  authority  in  their  favour :  I  mean  the  case  of  Bethune,  which  they  hold,  in 
fact,  to  be  decisive  of  the  views  not  only  of  the  parties  to  the  case  and  their  counsel,  but 
also  of  the  Judges  who  decided  it ;  and  as  shewing,  that  a  demand  for  any  thing  more 
than  the  price  received  for  the  property  never  was  conceived  as  one  which  could  possibly 
be  advanced. 

I  certainly  did  think,  on  a  full  view  of  the  argument  on  both  sides,  that  this  case  of 
Bethune  was  an  important  one ;  and  I  felt  it  to  be  my  duty  to  look  narrowly  into  the 
report  of  it,  and  not  [288]  only  to  notice  the  conclusions  of  the  action,  but  to  see  the 
views  which  had  really  been  taken  by  the  Judges  in  deciding  it.  Your  Lordships  know 
the  case  well :  It  was  an  action  brought  in  the  lifetime  of  the  father  by  the  heir,  who 
called  for  exhibition  of  the  marriage-contract.  The  father  was  the  defender,  and,  in  the 
previous  discussion,  he  refused  to  produce  the  contract  of  marriage,  and  was  held  as  con- 
fessed on  its  terms.  Now,  attend  to  the  progress  of  the  case,  with  regard  to  which  it  is 
most  important  that  you  should  have  in  view  the  sequel  to  that  part  of  the  report  which 
is  quoted  in  the  information  for  the  defenders ;  for  it  stops  short  at  a  most  important 
point,  and  which  I  hold  to  be  extremely  material  with  reference  to  the  decision  which 
we  ought  to  pronounce  in  the  present  case. 

I  observe,  in  the  first  place,  that  Lord  Robertson  is  most  correct  in  his  idea,  that  the 
chaUenge  was  there  brought  at  a  very  recent  period  after  the  sale ;  for  it  is  clear,  from 
the  words  of  the  report,  that  the  estate  was  sold  subsequent  to  the  marriage  of  the 
daughters,  and,  therefore,  the  demand  in  the  summons  merely  for  the  price  is  easily 
accounted  for. 

But  I  beg  your  Lordships  particularly  to  attend  to  what  I  shall  now  read  from  the 
sequel  of  the  report,  as  given  by  Lord  Kilkerran,  in  relation  to  the  judgment  of  the 
Court : — 

"And  it  having,  on  a  former  debate  on  the  21st  of  July  1742,  been  found  that  the 
defender  was  bound  to  exhibit  the  contract,  and  in  respect  of  the  circumstances  appear- 
ing in  that  debate,  that,  on  his  failure  to  exhibit  the  same,  there  was  sufficient  evidence 
to  presume  the  contract  to  have  been  of  the  tenor  libelled ;  and  the  same  not  having 
been  exhibited,  he  now  pleaded  in  defence,  that  the  tochers  by  him  given  to  the  pursuer 
and  his  two  sisters,  and  annualrents  thereof,  from  the  period  of  their  several  marriages, 
were  all  to  be  sustained  to  him  as  deductions  from  the  pursuer's  claim. 

"And  as  to  his  own  5000  merks,  the  Lords  were  unanimous  that  it  was  to  impute,  on 
the  common  principle  of  debitor  rum  prcemmitur  donare;  but  that  the  annualrents 
thereof  were  not  to  impute ;  for,  though  she  was  only  creditor  for  the  lands,  or  their 
value  <U  her  father^s  deaths  yet  the  father  is  bound  to  cdiment." 

I  apprehend  this  which  I  have  read  to  be  a  most  important  circumstance  in  the  casej 
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and  I  was  so  much  surprised,  that,  with  all  the  attention,  ahility,  and  research,  whidi 
have  heen  displayed  hy  the  gentlemen  on  both  sides  of  the  bar,  it  should  have  entirely 
escaped  their  notice,  that  it  was  not  till  I  had  read  it  over  and  over  again,  I  could  ventore 
to  avail  myself  of  it. 

Here  your  Lordships  see,  that»  though  the  action  was  only  brought  for  the  price  of 
the  lands,  as  to  which  there  had  probably  been  no  great  change  in  value  between  the 
time  of  the  sale  and  the  time  the  action  was  brought ;  yet  the  learned  reporter  states  it 
either  as  his  own  opinion,  or  the  import  of  that  of  the  Court,  that  the  pursuer  was  to  be 
held  as  "  creditor  for  the  lands,  or  [289]  their  value,  at  her  father's  death."  It  does, 
therefore,  appear  to  me,  that  this  report  contains  an  authority  strongly  in  favour  of  the 
pursuer's  demand,  for  the  value  of  the  subjects  provided  in  the  contract  of  marriaga 

If  this  part  of  the  report  is  to  be  viewed  as  the  statement  of  the  party,  then  it  muat 
be  deemed  the  very  basis  on  which  the  judgment  claimed  by  the  pursuer  was  rested ; 
and,  on  the  other  hand,  if  it  was  not  the  argument  of  the  parties,  then  it  is  the  didum 
of  Lord  Kilkerran  himself,  giving  his  own  view  of  the  principle  on  which  the  case  was 
decided.  I  am  disposed  to  hold  it  to  be  a  strong  authoritative  opinion  given  by  that 
learned  Judge  (and  a  weightier  opinion  than  his  I  am  not  acquainted  with),  that  a 
demand  of  the  value  of  the  estate,  at  the  time  of  the  death,  was  by  no  means  so  unreason- 
able a  thing  as  it  is  now  represented  to  be ;  and  it  shews,  when  this  case  of  Bethune  ii 
thoroughly  sifted,  it  was  then  admitted  or  held  by  the  Court,  that  it  was  the  price  or 
value  of  the  specific  estate,  at  the  time  of  the  death  of  the  father,  which  the  heir  was 
entitled  to  claim. 

There  is  no  doubt,  that  the  subsequent  decision  in  the  case  of  Bowerhousee  is  in 
favour  of  the  defenders,  in  which,  however,  I  observe  that  the  case  of  Bethune  was 
referred  to,  in  order  to  shew  that  nothing  more  than  the  price  obtained  for  the  lands, 
when  sold,  was  demanded,  and  which,  I  think,  is  of  no  consequence,  for  the  reasons  I 
have  just  assigned. 

In  that  case,  a  majority  of  the  Court  gave  judgment  in  opposition  to  the  very  lumi- 
nous opinion  of  Lord  President  Blair.  I  feel  the  utmost  respect  for  the  opinions  of  the 
other  Division  of  the  Court;  and  I  am  not,  in  any  case,  disposed  to  interfere  rashly  with 
them.  But,  after  considering  this  case  in  the  solemn  manner  in  which  it  has  now  heen 
done,  and  after  maturely  deliberating  on  that  of  Bowerhouses,  and  the  authorities  on 
which  it  was  rested,  I  am  entitled  and  bound  to  look  to  the  fact^  that  it  was  a  judgment 
in  which  there  was  great  difference  of  opinion.  The  Court  was  much  divided;  an  appeal 
was  taken  against  the  judgment ;  and,  instead  of  following  out  that  appeal,  the  matter 
was  settled  amicably  by  a  compromise. 

Without  meaning  to  say  that  I  am  in  the  slightest  degree  swayed  by  the  opinion  of 
Lord  President  Blair,  farther  than  I  am  satisfied  it  is  consistent  with  law,  I  certainly 
must  say  that  I  do  not,  on  this  occasion,  feel  myself  bound  to  follow  that  of  the  majori^ 
of  the  Court.  With  all  the  respect  which  I  entertain -for  that  Division  of  the  Courts  I 
have  found  myself  bound  to  give  the  opinion  I  have  now  delivered. 

I  shall  detain  your  Lordships  only  with  a  very  few  more  observations.  Suppose  a 
person  bound,  as  the  late  Earl  of  Wemyss  was,  to  settle  a  specific  subject  upon  the  heir 
of  a  marriage,  had,  in  the  due  and  lawful  exercise  of  the  powers  vested  in  him,  sold  the 
estate,  and  got  a  price  for  it,  and  had  lived,  as  Lord  Wemyss  did,  a  long  time  thereafter, 
and  that,  upon  his  death,  a  difficulty  had  occurred  as  to  the  amount  of  the  price  which 
had  actually  [290]  been  received  for  the  estate,  a  very  possible  thing,  and  particularly 
so  in  such  a  case  as  the  present,  Could  it  be  maintained,  that,  in  such  a  case,  where  it  is 
impossible  to  trace  the  price,  any  thing  else  could  be  given  but  the  value  of  the  subject 
at  the  time  of  the  succession  opening  1  I  do  apprehend  that  nothing  else  could  he 
given.  And  as  to  the  difficulty  of  saying  what  it  is,  certainly  it  ought  to  be  a  fair,  and 
not  an  extravagant  value.  It  is  quite  possible  to  conceive  a  case  where,  without  the 
smallest  intentional  wrong  on  the  part  of  the  father,  it  may  be  impossible  to  trace  the 
price ;  and  it  seems  a  plain  and  simple  rule  to  lay  down,  that  in  all  cases  where  the 
father  or  obligant  leaves  a  sufficiency  of  free  funds,  the  heir  is  entitled,  in  lieu  of  specific 
implement,  which  has  been  defeated  by  a  voluntary  sale,  to  demand  the  actual  valoe  at 
the  time  his  right  emerges.  It  so  happens  that  the  price  here  is  known  to  a  certainty ; 
but  supposing  it  had  not  been  so,  is  that  obligation  to  receive  no  efifect  whatever, 
because  the  price  cannot  actually  be  ascertained?  The  very  circumstance  of  the  heir 
having  no  right  to  a  disclosure  of  the  price  obtained,  before  the  father's  death,  or  to 
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follow  the  surrogate,  seems  to  me  to  afford  a  most  important  argument  in  favour  of  the 
pursuer's  demand.  In  the  case  of  Bowerhouses,  the  judgment  of  the  Court  goes  on  the 
footing  of  there  having  been  no  surrogatum ;  and  I  apprehend  it  also  imports  that  the 
obligant  is  not  entitled  to  surrogate.  Lord  President  Blair  speaks  of  the  fact,  that  at 
one  time  there  was  a  destination  of  the  purchased  lands  in  favour  of  the  heir  of  the 
marriage;  but  it  does  not  appear  from  his  speech,  that  he  conceived  there  was  any 
power  to  surrogate,  and  I  feel  myself  inclined  to  hold  that  there  is  not^ 

There  is  another  case  which  I  beg  your  Lordships  to  attend  to.  Suppose  an  estate, 
settled  under  this  kind  of  contract,  had  been  sold  by  the  father,  and  at  a  distant  period 
a  resale  had  been  made  by  the  purchaser  to  the  father ;  or  suppose  the  father  had  been 
a  near  relation  of  the  purchaser,  and  had  succeeded  to  him  as  his  heir,  I  ask  the  ques- 
tion. Whether  the  heir  would  not  have  been  entitled  to  the  ipsum  carpus  of  the  estate, 
and  not  have  been  obliged  to  accept  of  the  price  at  which  the  estate  had  been  sold  ?  I 
apprehend  that  he  would ;  and  that  it  would  have  been  no  satisfactory  answer  to  say, 
that  it  was  sold  50  years  ago,  and  that  the  value  was  much  greater  now  than  it  had 
been  then.  The  question  would  have  been,  What  was  the  fair  implement  of  that 
marriage-contract,  where  specific  subjects  had  been  provided  %  I  apprehend  that  there 
could  not  be  any  answer  made  to  the  specific  demand  of  the  ipsum  corpus  of  the  estate ; 
and  in  the  same  way,  when  the  ipsum  corpus  has  passed  away  by  the  voluntary  act  and 
deed  of  the  contractor,  and  where  he  has  lost  sight  altogether  of  its  value,  the  heir  of 
the  marriage  is  entitled  to  say  to  his  representatives.  If  you  are  prevented  from  giving 
me  specific  implement,  in  consequence  of  the  act  of  selling  that  estate,  and  not  from 
having  contracted  onerous  debts,  I  am  entitled  to  demand  the  value  of  it  as  it  now 
stands,  it  being  inconsistent  with  the  [291]  principles  which  regulate  contracts  of 
marriage,  that  the  father  or  his  representatives  should,  in  any  case,  make  gain  at  the 
expence  of  the  heir. 

These  are  the  grounds  of  my  opinion,  though  it  is  with  diffidence  that  I  deliver  it. 
But  such  as  it  was,  it  was  my  duty  to  give  it  without  shrinking.  I  am,  therefore,  for 
repelling  the  defences. 

The  interlocutor  of  Court  was  (28th  February  1815) :  "Find,  that  the  claim  of  the 
pursuer,  as  a  just  and  lawful  creditor  to  the  deceased  Earl  of  Wemyss,  under  the 
contract  of  marriage  libelled  on,  extends  to  the  amount  of  the  prices  received  for  the 
lands  of  Muirfoot  and  Lethenhopes,  and  for  the  bank-stock,  together  with  the  sum  of 
money  settled  by  the  said  contract,  but  no  further:  Remit  to  the  Lord  Ordinary  to 
proceed  accordingly ;  and,  quoad  tUtra,  sustain  the  defences,  assoilzie  the  defenders,  and 
decern." 

[Affirmed,  6  Paton,  390,  2  S.R.R.  (H.L.)  603 ;  cf.  Hagarfs  ExeciUors  v.  Lord 

Advocate,  9  M.  366,  368.] 


No.  67.        F.C.  N.S.  IV.  294.     2  March  1815.     2nd  Div.— Lord  PitmiUy. 

Mart  Stewart  and  her  Factor  loco  Tutoris,  Pursuers. — Clerk  et  Oreenshields. 

James  Arrott  Stbwart  and  Others,  Defenders. — Dean  of  FactUty  Boss  et 

Fletcher. 

Provision  to  Heirs  and  Children — Service  of  Heirs — Idioiry  and  Furiosity —  Writ — A 
disposition  by  a  father  (whose  estate  stood  destined  to  the  heirs-male  of  the  marriage 
by  his  contract  of  marriage)  in  favour  of  a  daughter,  being  the  only  child  except  the 
son,  on  the  narrative  of  the  sun's  insanity,  but  to  be  null  in  the  event  of  his  con- 
valescence, held  not  to  be  in  fravdem  tabidarum  nuptialium.  And,  at  all  events,  it  is 
validated  by  the  daughter's  surviving  the  son,  and  thereby  becoming  heiress  under 
the  original  destination  in  the  contract,  so  that  titles  made  up  on  the  disposition 
enabled  her  legally  to  transmit  the  estate. 

2d,  It  is  no  objection  to  an  instrument  of  seisin,  that  the  witnesses  are  designed 
Moor  and  Garvoch,  instead  of  Moir  and  Garrock. 

On  26th  August  1736,  a  contract  of  marriage  was  entered  into  betwixt  John  Brugh, 
eldest  lawful  son  of  Robert  Brugh  of  Boghall,  with  the  special  advice  and  consent  of  his 
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father,  and  the  eaid  Bobert  Brugb,  for  himself,  on  the  one  part,  and  Isobel  EuUierfoid, 
only  lawful  daughter  of  John  Butherfurd,  portioner  of  Noith  Balwhandy,  with  conae&t 
of  her  said  father,  and  the  said  John  Butherfurd,  for  himself,  on  the  other  pari  By 
this  deed,  Bobert  Brugh  "gave,  granted,  and  disponed,  to  his  said  son,  John  Brugl^ 
and  the  heirs-male  lawfully  to  be  procreated  betwixt  him  and  the  said  Isobel  Butherfiud, 
bis  future  spouse ;  which  failing,  to  the  heirs-male  lawfully  to  be  procreated  of  his  body 
in  any  subsequent  marriage ;  which  failing,  to  the  heirs-female  of  any  other  subeeqoeot 
marriage;  which  all  failing,  to  the  said  John  Brugh's  nearest  heirs  and  assignees, 
heritably  and  irredeemably,  all  and  whole  the  town  and  lands  of  BoghaU ;  but  under  a 
reservation  to  the  said  Bobert  Brugh  and  Margaret  Burt,  his  spouse,  and  longest  liver  of 
them,  of  a  liferent  right  of  the  said  upper  pendicles  of  Bow,  and  pendicle  of  Steeleod, 
with  power  to  the  said  Bobert  Brugh  to  sell  and  dispone  of  the  eaid  pendicle  of  Steelend 
as  he  should  [295]  see  cause."  This  contract  contains  procuratory  of  resignatioD, 
precept  of  seisin  for  infefting  John  Brugh  and  his  foresaids,  and  different  stipolatiooB  in 
contemplation  of  the  marriage,  which  it  is  unnecessary  to  mention. 

On  Ist  December  1742,  a  charter  of  resignation  was  granted  by  David  Graham  of 
Pitcaims,  as  superior,  in  favour  of  the  said  John  Brugb,  therein  designed  ''  eldest  lawful 
son  of  the  deceased  Bobert  Brugh  of  Boghall,"  of  the  said  town  and  lands  of  B()gbal], 
and  pendicle  of  land  called  Steelend.  This  charter  proceeds  upon  the  procuratory  of 
resignation  contained  in  the  foresaid  contract  of  marriage.  Upon  this  charter  the  said 
Jolm  Brugh  was  afterwards  infeft  on  24th  April  1764. 

There  were  two  children  of  the  marriage  between  John  Brugb  and  Isobel  Butherfurd, 
viz.  a  son  named  Bobert,  and  a  daughter  named  Mary,  who  was  afterwards  married  to 
Thomas  Stewart,  shipmaster  in  Perth. 

On  6th  January  1774,  John  Brugh  executed  a  disposition  in  favour  of  Mary  Bmgh, 
his  only  daughter,  therein  designed  spouse  of  Thomas  Stewart,  shipmaster  in  Perth,  and 
her  heirs  and  assignees  whomsoever,  of  the  lands  of  BoghaU  and  Steelend,  but  under 
certain  burdens  therein  mentioned,  particularly  of  clothing,  alimenting,  and  taking 
proper  care  of  Bobert  Brugh,  their  only  son,  who  was  said  to  be  then  insane,  and  incap- 
able of  taking  care  of  himself,  at  the  sight,  and  to  the  satisfaction  of  persons  therein 
named  as  tutors  to  him ;  and  declaring,  that  if  she  or  her  foresaids  should  fail  in  per- 
forming this  condition  to  the  satisfaction  of  the  tutors,  the  said  disposition  should  be 
void  and  null,  and  it  should  be  in  the  power  of  the  tutors  to  make  up  titles,  and  take 
possession,  in  the  name,  and  for  the  use  and  behoof  of  the  granter's  said  son,  and  they 
should  be  obliged  to  apply  the  rents  and  profits  for  his  behoof ;  and  further,  that  if  hu 
said  son  should  ever  reconvalesce,  and  become  sane,  and  sound,  and  well,  the  said  dia- 
position  should  be  void  and  null,  and  he  should  be  entitled  to  the  full  possession  of  the 
premises. 

Upon  that  disposition  Mary  Brugh  was  infeft  8th  December  1777,  her  father  having 
died  recently  before,  and  the  witnesses  to  the  seisin  are  thus  designed :  "  William  Moor, 
in  Muirend,  and  Alexander  Garvoch,  in  Bow  of  BoghaU."  The  signatures  adhibited  by 
the  persons  who  subscribe  as  witnesses  do  not  correspond,  being  "WiUiam  Moir, 
witness ;  Alexander  Garrock,  witness." 

Of  the  marriage  betwixt  Mary  Brugh  and  Thomas  Stewart  there  were  five  sons  and 
two  daughters,  viz.  John,  Thomas,  Patrick  (the  pursuer's  father),  James,  and  George, 
and  Mary  and  Ann  Stewart. — Mary  Brugh  survived  her  husband,  and,  on  4th  March 
1800,  she  executed  an  heritable  bond  of  provision  in  favour  of  her  two  daughters  and 
her  son  George,  over  the  lands  of  BoghaU,  and  pendicle  of  land  called  Steelend,  whereby 
she  provided  to  her  daughters,  Ann  and  Mary  Stewart,  an  annuity  of  L.50  sterling, 
equally  betwixt  them  during  their  lives,  and  to  the  longest  liver,  [296]  payable  at 
Whitsunday  and  Martinmas  yearly,  by  equal  portions,  and  bearing  annualrent  and 
penalty  in  case  of  failure ;  and  to  George  Stewart,  her  son,  the  sum  of  L.200  sterling, 
payable  at  the  first  term  of  Whitsunday  or  Martinmas  after  her  death,  with  interest 
thereof  from  that  term  tiU  payment,  and  a  fifth  part  of  penalty  in  case  of  failure.  The 
deed  contains  procuratory  of  resignation,  precept  of  seisin,  clause  of  warrandice,  and 
other  usual  clauses :  And  the  said  Mary,  Ann,  and  George  Stewart,  were  infeft  there> 
upon  of  this  date,  13th  September  1800. 

Mary  Brugh  (Mrs.  Stewart)  died  in  summer  1800,  when  the  succession  devolved 
upon  her  eldest  son,  John  Stewart.  He  died  about  four  years  thereafter,  viz.  on  ^tb 
March  1805, 
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As  John  Stewart  left  no  lawful  issue,  aad  his  immediate  younger  brother,  Thomas, 
had  died  in  the  West  Indies  about  sixteen  years  before,  the  lands  of  Boghall  and 
Steelend  devolved  by  law  on  the  pursuer,  Mary  Stewart,  only  lawful  child  of  Patrick 
Stewart,  his  second  younger  brother,  who  had  also  died  recently  before  in  North 
America. 

John  Stewart  made  up  no  title,  by  service  or  otherwise,  to  these  lands.  Of  this 
date,  4th  February  1805,  however,  being  forty-nine  days  previous  to  John  Stewart's 
death,  a  deed  of  agreement  was  entered  into  between  him,  therein  designed  son  and  heir 
of  Mary  Brugh,  on  the  one  part,  and  John  Butherf urd,  writer  in  Perth,  for  behoof  of 
the  said  Ann  and  George  Stewart,  her  daughter  and  son,  upon  the  other  part^  to  the 
following  effect :  Istj  That  John  Stewart  should,  without  delay,  make  up  titles  to  the 
lands  of  Boghall,  as  heir  of  his  mother,  Mary  Brugh.  2dly^  That  he  should  heritably 
secure  Ann  Stewart  in  payment  of  an  yearly  annuity  of  L.30  sterling,  daring  all  the 
days  of  her  lifetime,  or  until  her  marriage,  and  that  the  heritable  security  should  contain 
an  obligation  to  infeft  d  me  veL  de  me,  procuratory  of  resignation,  clause  of  absolute 
warrandice,  and  assignation  to  the  rents,  mails,  and  duties,  a  precept  of  seisin,  and  other 
usual  clauses :  That  he  should  immediately  execute  a  disposition  of  his  property  of 
Boghall  and  Steelend  in  favour  of  James  Stewart,  his  brother,  and  the  heirs  of  his  body, 
under  the  burden  of  L.1500  to  the  said  Ann  Stewart^  his  sister,  and  of  such  other  sums 
as  John  Stewart  might  afterwards  condescend  upon ;  but  excluding  from  the  succession' 
the  descendants  of  Patrick  Stewart,  his  brother;  and  which  disposition  was  to  be 
revocable  at  John  Stewart's  pleasure. 

Next  day  a  disposition  was  subscribed  by  John  Stewart,  whereby  he  disponed,  "  to 
and  in  favour  of  James  Stewart,  my  brother,  and  the  heirs  lawfully  procreated  of  his 
body,  and  assignees ;  whom  failing,  George  Stewart,  my  brother,  and  the  heirs  lawfully 
procreated  of  his  body,  and  assignees;  whom  failing,  my  own  nearest  heirs  what- 
somever^  other  than  and  beside  the  descendants  of  the  body  of  the  deceased  Patrick 
Stewart^  my  brother,  who  are  hereby  secluded  and  debarred  for  ever,  heritably  and 
irredeemably,  all  and  whole  the  town  and  lands  [297]  of  Boghall,"  &c.  "  But  declaring 
always,  as  it  is  hereby  expressly  provided  and  declared,  that  the  lands  and  others  above 
disponed  are  with  and  under  the  express  burden  of  the  sum  of  L.1500  sterling,  payable 
by  the  said  James  Stewart,  and  his  foresaids,  and  the  other  substitutes  above  expressed, 
to  Ann  Stewart,  my  sister,  &c.  I  bind  and  oblige  me  to  procure  myself,  on  my  own 
ezpence,  duly  and  lawfully  retoured  heir  to  my  said  mother,  and  infeft  and  seised  in 
the  said  lands  in  due  and  competent  form :  and  being  thus  completely  vested  in  the 
feudal  right  of  the  said  subjects,  I  further  bind  myself,  my  heirs  and  successors,  to 
infeft  and  seise,"  &c. 

On  dd  March  1805,  a  precept  of  dare  constat  was  granted  by  Lieutenant-Colonel 
John  Robertson,  residing  at  Lude,  as  superior  of  the  lands  before  mentioned,  in  favour 
of  John  Stewart,  bearing  this  narrative :  "  Because,  by  authentic  instruments  and 
documents  produced  to  me,  it  clearly  appears,  and  is  made  known,  that  the  deceased 
Mary  Brugh,  daughter  of  the  deceased  John  Brugh  of  Boghall,  spouse  to  the  also 
deceased  Thomas  Stewart,  shipmaster  in  Perth,  mother  of  my  lovite  John  Stewart, 
bearer  hereof,  died  last  vest  and  seised  as  of  fee,  in  the  faith  and  peace  of  our  Sovereign 
Lord  the  King,  in  all  and  whole  the  town  and  lands  of  Boghall,"  &c.  "  and  that  the 
said  John  Stewart  is  the  eldest  son,  and  nearest  and  lawful  heir  to  the  said  Mary  Brugh, 
his  mother,  in  the  aforesaid  lands  and  others,  with  the  pertinents,  and  that  he  is  of 
lawful  age,"  &c.  Then  follows  the  tenendas  and  reddendo,  &c.  and  a  precept  for 
infefting  the  said  John  Stewart  as  heir  foresaid  of  his  said  mother. 

Upon  this  precept  John  Stewart  was  infeft,  and,  on  26th  March  1805,  the  day  after 
he  died,  an  infeftment  was  taken  in  favour  of  James  Stewart,  his  brother,  upon  the 
disposition  and  deed  of  settlement,  executed  by  John  on  the  5th  February  preceding, 
who,  upon  the  3d  of  June  thereafter,  granted  a  commission  in  favour  of  John  Ruther- 
furd  before  mentioned,  George  Miller,  and  John  Reoch,  empowering  them  to  manage 
his  affairs  and  property  in  this  country. 

An  action  of  reduction  was  brought  at  the  instance  of  Mary  Stewart,  heiress  of  line 
and  provision  of  her  grandfather,  John  Brugh,  against  James  Stewart,  George  Stewart, 
and  Ann  Stewart,  concluding  for  reduction  of  the  foresaid  instrument  of  seisin,  in 
favour  of  Mary  Brugh ;  of  the  disposition  and  deed  of  settlement  executed  by  John* 
.Stewart,  and  of  the  precept  of  dare  constat  in  his  favour,  on  the  ground,  that  the 
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instrument  of  seisin  in  favonr  of  Mary  Brugh  was  not  subscribed  by  the  witnesBes 
therein  named  and  designed,  and  of  course  was  null,  and  that  John  Stewart  had  no 
legal  right  to  execute  any  disposition,  or  other  deed  of  or  concerning  the  said  lands 
and  others.  Sdly,  That  John  Stewart  was  not  in  a  state  of  mental  capacity  at  the  date 
of  executing  his  said  disposition  and  deed  of  settlement,  so  that  he  could  not  legally 
execute  any  valid  deed  [298]  whatever;  and,  lastly,  That  the  said  disposition  ms 
executed  within  60  days  of  his  death,  and  at  a  time  when  he  laboured  under  the 
disease  of  which  he  died ;  and,  therefore,  that  the  same  was  utterly  void,  as  executed 
on  deathbed. 

A  supplementary  action  was  afterwards  raised  against  James,  Creorge,  and  Ann 
Stewart,  and  against  the  commissioners  of  James,  concluding  for  reduction  of  the 
deeds  before  mentioned,  and  farther,  of  a  disposition  or  other  deed  executed  by  James 
Stewart,  whereby  he  conveyed  the  lands  in  question  to  his  commissioners,  ¥dth  powers 
of  sale,  &c. 

And,  lastly,  the  pursuer  raised  an  additional  summons  of  reduction  against  the  same 
parties,  concluding,  that  the  foresaid  disposition  by  John  Brugh  to  Mary  Brugh,  dated 
4th  January  1774,  with  the  instrument  of  seisin  following  thereon,  the  said  heritable 
bond  of  provision  in  favour  of  Mary,  Ann,  and  John  Stewart,  dated  1 1th  March  1800, 
with  instrument  of  seisin  thereon,  the  said  disposition  by  John  Stewart,  in  favour  of 
James  Stewart,  dated  5th  February  1805,  and  instrument  of  seisin  thereon,  the  said 
precept  of  dare  constat  by  Lieutenant-Colonel  John  Robertson,  in  favour  of  the  said 
John  Stewart,  dated  12th  March  1805,  with  the  instrument  of  seisin  thereon;  and, 
lastly,  the  said  disposition,  by  the  said  James  Stewart,  to  the  said  John  Reoch,  and 
others,  as  his  trustees,  dated  30th  September  1805,  with  the  instrument  of  seisin  thereon, 
shall  be  reduced,  and  declared  to  have  been  and  to  be  void  and  null. 

Lord  Pitmilly,  Ordinary,  on  advising,  pronounced  this  interlocutor  (12th  May  1814): 
*'  Sustains  the  pursuer's  title  to  insist  in  the  present  action,  founded  on  the  retour  of  her 
general  service,  as  heir  of  line  in  general  and  of  provision  of  the  deceased  John  Brugh, 
her  great-grandfather,  under  his  marriage-contract  in  1736;  but  finds,  1  mo,  That  the 
said  John  Brugh  was  not  precluded  by  the  marriage-contract,  above  referred  to,  from 
executing  the  disposition  of  1774,  in  favour  of  his  daughter,  under  the  limitations  and 
conditions  contained  in  that  deed,  and  that  the  said  disposition,  under  the  conditions 
referred  to,  was  a  valid  and  effectual  conveyance :  Finds  separatim,  that,  on  the  death 
of  Mary  Brugh's  brother,  Robert  Brugh,  which  took  place  in  1798,  Mary  Brugh  became 
the  heir  of  provision  of  the  marriage  of  her  father  and  mother,  and  might  have  made  up 
titles  accordingly  under  the  contract  of  marriage,  but  that  it  was  unnecessary  for  her  to 
expede  titles  as  heir  of  the  marriage,  she  being  then  already  vested  in  the  property  in 
virtue  of  other  titles,  to  which,  even  if  they  might  have  been  before  challen^^ed  at  her 
brother's  instance,  no  person,  after  his  death,  was  entitled  to  object,  and  which,  after 
this  event,  were  to  be  held  as  implement  to  her,  as  heir  of  the  marriage,  of  the  obliga- 
tion in  favour  of  heirs  in  the  marriage-contract,  and  as  thus  exhausting  the  jus  areeUH  of 
the  heirs.     On  these  grounds,  repels  the  reasons  of  reduction  of  [299]  the  instrument  of 
seisin  of  the  8th  December  1777,  following  on  the  said  disposition,  founded  on  an 
alleged  error  in  the  names  of  the  witnesses,  and  likewise  repels  the  grounds  of  reduction 
of  the  disposition  of  the  6th  January  1774 ;  repels  also  the  reasons  of  reduction  of  the 
precept  of  dare  constat,  in  favour  of  John  Stewart,  founded  on  the  plea,  that  a  precept 
of  dare  constcU  was  an  inhabile  title  in  his  person ;  sustains,  therefore,  the  defences 
pleaded  for  the  defender  against  the  reduction,  in  so  far  as  the  reduction  is  founded  on 
the  ground  that  the  deed  challenged  flowed  a  non  habente potesi-aiem,  and  decerns;  bu^ 
before  answer  as  to  the  conclusions  of  the  reduction  upon  the  head  of  deathbed,  orduns 
the  pursuers  to  give  in  an  articulate  condescendence  of  the  facte  which  they  aver  and 
offer  to  prove  in  support  of  these  conclusions,  and  that  in  terms  of  the  Act  of  Sederunt 
and,  when  given  in,  allows  the  defenders  to  see  and  answer  the  same,  in  terms  also  of 
the  Act  of  Sederunt." 

The  pursuer  reclaimed,  and  pleaded : 

I.  By  the  contract  of  marriage  1736,  the  lands  stood  destined  to  Robert  Brugh,  the 

heir-male  of  the  marriage,  whose  jtts  erediti  could  not  be  defeated  by  any  voluntary 

deed;  Ersk,  iii.  8,  38,  13th  February  1810,  Munro  against  Munro;  Spiers  and  others 

•against  Dunlop,   28th  July  1778;  Farquhar  Gordon  against  Gordon's  Trustees,  8th 

December  1790;  Hislop,  Maxwell,  and  others,  1st  June  1804,  reported  in  Note,  Fac* 
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GoU.  9th  February  181 1,  No.  52;  Dykes  against  Dykes  and  Hamilton,  9th  February 
1811 ;  Fea  against  Traill,  November  1717,  and  February  1718 ;  Biddell  against  Riddell, 
4th  January  1766 ;  and,  consequently,  the  disposition  to  Mary  Brugh,  in  1774,  is  null 
and  reducible,  as  flowing  a  non  Tiabente  potestcUem ;  and  it  makes  no  difference  upon 
this  will,  that  the  son  is  said  to  have  been  insane;  17th  February  1762,  Halket  against 
Wedderburn;  for  the  cases  of  Douglas  in  1724,  and  Thomson  in  1752,  are  clearly 
contrary  to  principle,  and  entitled  to  no  weight  as  authorities ;  Ersk,  iii.  8,  18.  Nor  is 
it  of  any  consequence  that  the  disponee  survived  the  heir  of  the  marriage,  and  became 
heiress  herself,  for  nothing  could  rehabilitate  a  deed  which  was  radically  null.  Mary 
Brugh,  therefore,  had  right  only  on  apparency,  and  could  do  no  gratuitous  deed  which 
could  affect  the  succession;  6th  July  1706,  Edgar  against  Maxwell;  12th  December 
1811,  Harvie  against  Craig  Buchanan. 

II.  Even  if  the  disposition  to  Mary  Brugh  were  good,  the  seisin  is  void  in  terms  of 
the  statute,  for  the  witnesses  are  designed  William  Moor  and  Alexander  Garvoch, 
whereas  those  who  actually  subscribed  were  William  Moir  and  Alexander  Garrock ;  17th 
November  1787,  Archibald  against  Marshall;  28th  November  1787,  Douglas,  Heron, 
and  Company,  against  Clerk. 

III.  No  title  could  be  established  by  the  precept  of  dare  constat,  [300]  for  a  precept 
can  only  take  up  a  feudal  right,  and  not  a  mere  personal  right  to  lands.  The  dare 
congtat  in  favour  of  John  Stewart  was,  therefore,  not  a  habile  mode  of  making  up  titles 
tinder  the  contract  of  marriage ;  and,  at  all  events,  it  should  have  been  taken  out  as 
heir  of  John  Brugh,  who  was  infeft  under  the  contract,  and  not  of  Mary  Brugh,  who 
was  not. 

Anstoered  : 

L  Notwithstanding  such  a  contract  as  is  here  founded  on,  the  father  may  grant 
onerous  and  even  rational  deeds,  so  as  to  affect  the  estate,  and  nothing  could  be  more 
rational  than  the  deed  by  which  John  Brugh  passed  by  his  son  Robert;  10th  July 
1724,  Douglas  against  Douglas;  11th  February  1762,  Thomson.  It  was  also  clearly 
onerous,  to  a  great  degree,  from  the  conditions  under  which  it  was  granted.  The  right 
of  the  heir,  besides,  was  not  defeated  ;  it  was  only  suspended  till  his  reconvalescence. 

But  whatever  may  be  in  this,  any  error  was  cured  by  the  death  of  Robert  before 
Mary.  The  disposition  was  not  ab  initio  void  and  null ;  it  was  at  most  only  challenge- 
able at  the  instance  of  the  heir ;  and  not  having  been  chedlenged  till  his  death,  when 
the  disponee  became  entitled  to  both  rights,  edl  objection  was  clearly  done  away;  19th 
May  1812,  Carruthers  against  Routledge.  It  is  quite  clear,  therefore,  that  the  estate 
can  never  now  be  taken  up  under  titles  flowing  from  any  other  source  than  Mary 
Brugh. 

IL  The  errors  in  question  are  not  of  such  a  nature  as  to  be  fat-al  to  the  seisin.  If 
they  were,  the  consequences  would  be  of  the  most  dangerous  and  extensive  kind.  In 
one  county  alone,  within  a  very  short  period,  there  are  33  similar  errors  in  the  record. 
To  found  such  an  objection,  therefore,  the  discrepancy  must  be  such  as  to  mislead, 
which  is  surely  not  the  case  here,  where  there  is  nothing  but  a  difference  in  the  mode  of 
spelling  the  same  name ;  Doig  against  Kerr,  9th  January  1741 ;  Bank  of  Scotland 
against  Telfer's  Creditors,  17th  February  1790. 

III.  This  depends  entirely  upon  the  fate  of  the  two  first  objections.  If  they  are  ill 
founded,  ex  coneessis  there  is  nothing  in  this. 

The  case  was  advised  (2d  March  1815). 

Lord  Justice-Clerk. — ^I  think  the  verbal  objections  which  are  made  in  this  case  are 
rather  too  critical.  As  to  the  first  point,  I  thought  it  well  deserving  of  consideration, 
and  I  have  studied  it  with  considerable  attention,  and,  were  it  not  for  the  special  nature 
of  the  conditions,  which  are  declared  to  be  suspensive  of  the  right,  I  certainly  would 
have  doubted  extremely  whether  this  had  been  an  implement  of  the  marriage-contract ; 
but  if  there  had  been  more  room  for  that  doubt  than  perhaps  there  is,  she  herself  came 
to  have  the  only  right  of  challenge.  No  challenge  was  made  at  the  [301]  instance  of 
the  insane  person,  during  his  life,  and,  in  virtue  of  the  title  which  has  been  made  up  in 
the  person  of  Mary  Brugh,  she  received  full  implement  of  the  obligation  in  her  favour  as 
heir  of  the  marriage,  on  the  death  of  her  brother. 

Lord  Robertson. — ^The  manner  in  which  the  interlocutor  is  expressed,  obviates  a 
good  deal  of  the  difficulty  which  I  should  otherwise  have  felt ;  for  I  take  it  that  the 
disposition  to  the  daughter  was  to  her  in  trust  during  the  son's  life,  in  case  he  should 
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recoQvalesce.  We  have  no  endenee  of  the  insanity,  excepting  a  few  words  thrown  out 
in  the  paper.  That  is  all  the  evidence  which  we  have  of  it ;  but^  as  the  disposition  was 
granted  under  a  reservation  of  his  right,  if  he  should  recover,  and  as  he  never  did  so, 
and  died  without  issue,  she  herself  became  the  heir,  and  I  think  by  that  circumstance  all 
defects  were  cured. 

As  to  the  objection  with  regard  to  the  witnesses,  I  do  entertain  considerable  doubtsw 
It  appears  to  me  that  a  strict  compliance  with  the  Act  1691  is  really  necessary,  in  order 
to  give  validity  to  a  seisin.  Your  Lordships  see  from  the  authorities,  that  as  light 
errors  have  been  considered  as  fataL  The  names  seem  to  me  to  be  perfectly  distinct 
from  each  other.  There  may  be  a  similarity  in  the  inaccurate  language  in  the  country, 
but  they  are  not  the  same^  and  I  doubt  whether  what  we  have  is  enough. 

The  Court  (2d  March  1815)  adhered. 


No.  68.  F.C.  N.S.  IV.  301.     2  March  1816.     1st  Div. 

Eabl  of  Mansfield,  Pursuer. — John  A,  Murray. 

Henderson,  Defender. — Jameson. 

Appeal, — ^Although  a  landlord  obtains  a  decree  of  removing  against  his  tenant,  the  Court 
will  not  award  interim-«zecution  pending  appeal 

The  Earl  of  Mansfield  was  successful  in  obtaining  decree  of  removiijg  against  his 
tenant,  Henderson,  and  his  Lordship  then  applied  to  the  Court  for  interim-execution 
pending  Henderson's  appeal.     The  petition  was  advised  with  answers. 

[302]  Per  Guriam. — A  just  regard  must  be  paid  to  the  interests  of  all  parties,  in  the 
way  they  may  be  affected  by  the  affirmance  or  reversal  of  the  judgment  appealed  from. 
Were  the  removing  to  be  carried  into  effect,  and  possession  given  to  a  new  tenant,  mach 
irremediable  evil  would  be  the  consequence  if  the  appellant  succeeded.  In  such  an 
event,  it  would  be  impossible  to  extricate  matters. 

The  Court  ordained  the  tenant  to  find  caution  for  violent  profits,  but  refused  to  grant 
interim-possession  (2d  March  1815).^ 

[Cf.  Stewart  v.  Watson,  2  M.  1421 ;  Duke  of  Hamilton  v.  Buchanan,  5  R.  589.] 


No.  69.       F.C.  N.S.  IV.  302.    3  March  1815.     2nd  Div.— Lord  Qlenlee. 

Mrs.  Agnes  Hamilton  and  Others,  Pursuers. — ConTiell  et  J.  A,  Murray, 

William  Macdowal  and  Others,  Defenders. — CUrky  Moncreiff^  et  Cockbwm, 

Tailzie, — A  prohibition  to  "sell,  dispone,  wadset,  or  impignorate  the  said  lands  and 
others  aforesaid,''  does  not  prevent  t^e  heir  in  possession  from  letting  tacks  to  endure 
three  hundred  years. 

By  the  entail  of  the  estate  of  Law,  it  is  provided,  ''  That  it  shall  not  be  lawful  to 
the  said  heirs  to  alter,  innovate,  or  change  the  foresaid  tailzie  and  order  of  succession, 
above  mentioned,  or  to  do  any  other  deed,  directly  or  indirectly,  in  any  sort^  whereby 
the  samen  may  be  any  way  altered,  innovate,  or  changed ;  and  also,  that  it  shall  not  be 
leisome  or  lawful  to  any  of  the  said  heirs  of  tailzie  (except  the  heirs-male  of  my  own 
body)  [303]  to  sell  dispone  wadset  or  impignorate  the  said  lands  and  others  foresaid  or 
any  part  or  portion  thereof  or  to  grant  infeftments  of  annual  rent  out  of  the  samen  or 
any  other  right  or  security  either  redeemable  or  irredeemable  of  the  said  lands  and 
others  foresaid  or  any  part  or  portion  thereof  or  to  grant  infeftment  of  annualrent  oat 

^  A  similiar  judgment  was  pronounced  in  a  question  between  the  Marquis  and  Earl 
of  Queensberry  and  Robert  Wilkin,  17th  December  1814,  First  Division.  Not 
reported. 
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of  the  samen  or  any  other  right  or  security  either  redeemable  or  irredeemable  of  the 
said  lands  and  others  foresaid  or  any  part  thereof  nor  to  contract  debts  nor  to  do  any 
other  deed  of  omission  or  commission  either  civil  or  criminal  whereby  the  said  lands 
and  others  foresaid  or  any  part  of  the  samen  may  be  apprized  adjudged  evicted  or 
become  caduciary  escheat  or  confiscate  excepting  as  is  after  excepted ;  ^  declaring  always, 
that  if  any  of  the  said  heirs  of  tailzie,  except  the  heirs-male  of  my  body,  shall  act  and 
do  in  the  contrary  hereof,  then  and  in  that  case,  all  and  every  one  of  such  acts  and 
deeds,  with  all  that  shall  happen  to  follow  thereupon,  shall  be  ip80  facio  void  and  null, 
and  of  no  force,  strength,  or  effect,  sicklike  and  in  the  same  manner  as  if  the  said  acts 
and  deeds  had  not  been  done,  acted,  or  committed ;  and  also  declaring,  that  the  person 
so  contravening,  and  the  descendants  of  his  or  her  body,  shall  immediately,  upon  the 
contravening  of  the  said  provisions,  or  any  of  them,  admit,  lose,  and  tyne  all  title  they 
have  or  can  pretend  to  the  said  lands  and  others  foresaid,  with  the  pertinents,  and  the 
samen,  in  the  case  foresaid,  shall  ipso  facto  fall,  accresce,  and  pertain  to  the  next  heir 
and  member  of  the  tailzie  hereby  appointed  to  succeed  thereto,  sicklike  and  in  the  same 
manner  as  if  the  person  so  contravening,  and  the  descendants  of  her  or  his  body  were 
naturally  dead." 

Mr.  James  Stiriing,  one  of  the  heirs  under  this  deed  of  entail,  having  succeeded  to 
the  estate,  and  made  up  titles,  in  terms  thereof,  granted  certain  leases,  of  various  small 
portions  of  the  estate  in  favour  of  the  Dumbarton  Wool  Company,  for  300  years  from 
Whitsunday  and  Martinmas  1788.  And  the  rights  to  these  leases  came  by  progress  from 
the  original  tenants  to  Mr.  William  Mtcdowal  and  various  other  persons. 

Mr.  Stirling  died,  and  was  succeeded  in  the  property  of  the  estates  by  the  pursuer, 
Mrs.  Hamilton,  who,  after  the  leases  had  endured  about  20  years,  in  conjunction  with 
certain  substitutes  in  the  entail,  raised  an  action  for  reducing  the  tacks,  in  which  the 
following  grounds  of  reduction  were  set  forth :  "  Secundo,  The  said  principal  tack  was 
obtained  by  imposition  from  a  diseased,  bedridden,  and  facile  man,  for  a  trifle  of  value, 
with  diminution  of  the  rental,  contrary  to  the  limitations  and  conditions  of  the  deed  of 
entail  under  which  the  said  James  Stirling,  the  [304]  granter,  possessed  the  estate,  and 
for  such  unusual  length  of  time  as  would  in  law  amount  to  a  perpetuity,  and  consequently, 
is  not  really  a  tack,  but  resolves  into  a  permanent  alienation  or  eviction  of  so  much  of 
the  property,  besides  laying  intolerable  burdens  and  servitudes  upon  the  whole  estate,  to 
the  enorm  leison  and  prejudice  of  the  granter  himself,  and  of  his  heirs  of  entail,  if  it 
could  be  sustained  against  them.  TerHo,  The  said  tack  comprehends  the  mains  or 
ground  very  near  the  mansion-house,  the  natural  possession  of  which  is  necessary  for  the 
comfort  of  the  heir  of  entail." 

The  case  came  before  Lord  Glenlee  as  Ordinary,  who  took  it  to  report  to  the  Court 
on  informations,  "  upon  that  part  of  the  second  reason  of  reduction,  which  alleges,  that 
the  lease  in  question,  granted  by  the  late  Mr.  Stirling  of  Law,  for  such  an  unusual 
length  of  time,  was  contrary  to  the  limitations  and  conditions  of  the  entail  under  which 
he  possessed  the  estate,  and,  in  fact,  a  permanent  alienation  of  the  subjects  let." 

The  case  was  accordingly  stated  in  informations,  upon  consideration  of  which,  the 
following  opinions  were  delivered : 

Lord  Meadowbank. — ^The  general  doctrine  of  construction  is  stated  very  distinctly 
and  very  succinctly  in  the  defender's  paper ;  but  I  rather  think  it  is  shaken  a  little  by  a 
fair  investigation  into  the  particular  woids  of  the  clause  in  this  entail.  The  defenders 
take  together  what  I  am  afraid  they  are  not  entitled  to  do,  and  do  not  examine  separately 
and  distinctly  the  effect  of  the  term,  "  any  other  right  or  security/'  in  the  clause,  which 
declares  it  not  lawful  to  "  sell,  dispone,  wadset,  or  impignorate  the  same,  or  any  part  or 
portion  thereof,  or  to  grant  infeftment  of  annualrent  out  of  the  samen,  or  any  other 
right  or  security,  either  redeemable  or  irredeemable,  of  the  said  lands  and  others  fore- 
said, or  any  part  thereof."  That  I  take  to  be  a  complete  clause  by  itself,  and  that  what 
follows  is  a  distinct  and  separate  clause,  not  to  contract  debts,  nor  to  do  any  other  deed 
of  omission  or  commission,  either  civil  or  criminal,  whereby  the  said  lands  and  others 
foresaid,  or  any  part  of  the  samen,  may  be  apprized,  adjudged,  evicted,  or  become 
caduciary,  escheat,  or  confiscate,  excepting,"  &c.  Now,  I  have  a  notion,  that  the  words, 
*'  whereby  the  said  lands  or  others  foresaid  may  be  apprized,"  &c.  are  taxative  on  the 

^  This  passage  is  printed  without  points,  as  it  was  disputed  what  was  the  proper 
mode  of  doing  it. 


968  STEWART,   &c.   V.    STEWART,   Ac.  F.O.  UU.  U.  IV. 

reconvalesoe.  We  have  no  evidenee  of  the  insanity,  excepting  a  few  yrords  Uirown  joiat 
in  the  paper.  That  is  all  the  evidence  which  we  have  of  it ;  but,  as  the  disposition  was 
granted  under  a  reservation  of  his  right,  if  he  should  recover,  and  as  he  never  did  so, 
and  died  without  issue,  she  herself  became  the  heir,  and  I  think  by  that  circumstance  all 
defects  were  cured. 

As  to  the  objection  with  regard  to  the  witnesiies,  I  do  entertain  considerable  doubts* 
It  appears  to  me  that  a  strict  compliance  with  the  Act  1691  is  really  necessary,  in  order 
to  give  validity  to  a  seisin.  Your  Lordships  see  from  the  authorities,  that  as  light 
errors  have  been  considered  as  fataL  The  names  seem  to  me  to  be  perfectly  distinct 
from  each  other.  There  may  be  a  similarity  in  the  iaaccurate  language  in  the  countiy, 
but  they  are  not  the  same,  and  I  doubt  whether  what  we  have  is  enough. 

The  Court  (2d  March  1815)  adhered. 


No.  68.  F.C.  N.S.  rV.  301.     2  March  1815.     1st  Div. 

Eabl  of  Mansfield,  Pursuer. — John  A,  Murray, 

Henderson,  Defender. — Jameson. 

Appeal. — ^Although  a  landlord  obtains  a  decree  of  removing  against  his  tenant,  the  Coark 
will  not  award  interim-«zecution  pending  appeal 

The  Earl  of  Mansfield  was  successful  in  obtaining  decree  of  removing  against  his 
tenant,  Hendersoa,  and  his  Lordship  then  applied  to  the  Court  for  interim-execatioii 
pending  Henderson's  appeal     The  petition  was  advised  with  answers. 

[302]  Per  Guriam, — A  just  regard  must  be  paid  to  the  interests  of  all  parties,  in  the 
way  they  may  be  afifected  by  the  affirmance  or  reversal  of  the  judgment  appealed  from. 
Were  the  removing  to  be  carried  into  effect,  and  possession  given  to  a  new  tenant,  mach 
irremediable  evil  would  be  the  consequence  if  the  appellant  succeeded.  In  such  aa 
event,  it  would  be  impossible  to  extricate  matters. 

The  Court  ordained  the  tenant  to  find  caution  for  violent  profits,  but  refused  to  graat 
interim-poesession  (2d  March  1815).^ 

[Cf.  Stewart  v.  Watson^  2  M.  1421 ;  Duke  of  Hamilton  v.  Buchanan,  5  R.  589.] 


No.  69.       F.C.  N.S.  IV.  302.     3  March  1815.     2nd  Div.— Lord  Glenlee. 

Mrs.  Agnes  Hamilton  and  Others,  Pursuers. — Connell  et  J.  A.  Murray, 

William  Macdowal  and  Others,  Defenders. — Clerk,  Moncreiff,  et  Cociftufo. 

Talkie, — A  prohibition  to  "sell,  dispone,  wadset,  or  impignorate  the  said  lands  and 
others  aforesaid,"  does  not  prevent  Uie  heir  in  possession  from  letting  tacks  to  eodore 
three  hundred  years. 

By  the  entail  of  the  estate  of  Law,  it  is  provided,  "  That  it  shall  not  be  lawful  to 
the  said  heirs  to  alter,  innovate,  or  change  the  foresaid  tailzie  and  order  of  succesion, 
above  mentioned,  or  to  do  any  other  deed,  directly  or  indirectly,  in  any  sort,  whereby 
the  samen  may  be  any  way  altered,  innovate,  or  changed ;  and  also,  that  it  shall  not  be 
leisome  or  lawful  to  any  of  the  said  heirs  of  tailzie  (except  the  heirs-male  of  my  own 
body)  [303]  to  sell  dispone  wadset  or  impignorate  the  said  lands  and  others  foresaid  or 
any  part  or  portion  thereof  or  to  grant  infeftments  of  annued  rent  out  of  the  samen  or 
any  other  right  or  security  either  redeemable  or  irredeemable  of  the  said  lands  and 
others  foresaid  or  any  part  or  portion  thereof  or  to  grant  infef tment  of  annualrent  oat 

^  A  similiar  judgment  was  pronounced  in  a  question  between  the  Marquis  and  Earl 
of  Queensberry  and  Robert  Wilkin,  17th  December  1814,  First  Division.  Not 
reported. 
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of  the  samen  or  any  other  right  or  security  either  redeemahle  or  irredeemahle  of  the 
said  lands  and  others  foresaid  or  any  part  thereof  nor  to  contract  dehts  nor  to  do  any 
other  deed  of  omission  or  commission  either  civil  or  criminal  whereby  the  said  lands 
and  others  foresaid  or  any  part  of  the  samen  may  be  apprized  adjudged  evicted  or 
become  caduciary  escheat  or  confiscate  excepting  as  is  after  excepted ;  ^  declaring  always, 
that  if  any  of  the  said  heirs  of  tailzie,  except  the  heirs-male  of  my  body,  shall  act  and 
do  in  the  contrary  hereof,  then  and  in  that  case,  all  and  every  one  of  such  acts  and 
deeds,  with  all  that  shall  happen  to  follow  thereupon,  shall  be  ipso  facto  void  and  null, 
and  of  no  force,  strength,  or  effect,  aicklike  and  in  the  same  manner  as  if  the  said  acts 
and  deeds  had  not  been  done,  acted,  or  committed ;  and  also  declaring,  that  the  person 
so  contravening,  and  the  descendants  of  his  or  her  body,  shall  immediately,  upon  the 
contravening  of  the  said  provisions,  or  any  of  them,  admit,  lose,  and  tyne  all  title  they 
have  or  can  pretend  to  the  said  lands  and  others  foresaid,  with  the  pertinents,  and  the 
samen,  in  the  case  foresaid,  shall  ipso  facto  fall,  accresce,  and  pertain  to  the  next  heir 
and  member  of  the  tailzie  hereby  appointed  to  succeed  thereto,  sicklike  and  in  the  same 
manner  as  if  the  person  so  contravening,  and  the  descendants  of  her  or  his  body  were 
naturally  dead.'' 

Mr.  James  Stirling,  one  of  the  heirs  under  this  deed  of  entail,  having  succeeded  to 
the  estate,  and  made  up  titles,  in  terms  thereof,  granted  certain  leases,  of  various  small 
portions  of  the  estate  in  favour  of  the  Dumbarton  Wool  Company,  for  300  years  from 
Whitsunday  and  Martinmas  1788.  And  the  rights  to  these  leases  came  by  progress  from 
the  original  tenants  to  Mr.  William  Macdowal  and  various  other  persons. 

Mr.  Stirling  died,  and  was  succeeded  in  the  property  of  the  estates  by  the  pursuer, 
Mrs.  Hamilton,  who,  after  the  leases  had  endured  about  20  years,  in  conjunction  with 
certcun  substitutes  in  the  entail,  raised  an  action  for  reducing  the  tacks,  in  which  the 
following  grounds  of  reduction  were  set  forth :  *'  Secundo,  The  said  principal  tack  was 
obtained  by  imposition  from  a  diseased,  bedridden,  and  facile  man,  for  a  trifle  of  value, 
with  diminution  of  the  rental,  contrary  to  the  limitations  and  conditions  of  the  deed  of 
entail  under  which  the  said  James  Stirling,  the  [304]  granter,  possessed  the  estate,  and 
for  such  unusual  length  of  time  as  would  in  law  amount  to  a  perpetuity,  and  consequently, 
is  not  really  a  tack,  but  resolves  into  a  permanent  alienation  or  eviction  of  so  much  of 
the  property,  besides  laying  intolerable  burdens  and  servitudes  upon  the  whole  estate,  to 
the  enorm  leison  and  prejudice  of  the  granter  himself,  and  of  his  heirs  of  entail,  if  it 
could  be  sustained  against  them.  Tertio,  The  said  tack  comprehends  the  mains  or 
ground  very  near  the  mansion-house,  the  natural  possession  of  which  is  necessary  for  the 
comfort  of  the  heir  of  entail." 

The  case  came  before  Lord  Glenlee  as  Ordinary,  who  took  it  to  report  to  the  Court 
on  informations,  "  upon  that  part  of  the  second  reason  of  reduction,  which  alleges,  that 
the  lease  in  question,  granted  by  the  late  Mr.  Stirling  of  Law,  for  such  an  unusual 
length  of  time,  was  contrary  to  the  limitations  and  conditions  of  the  entail  under  which 
he  possessed  the  estate,  and,  in  fact,  a  permanent  alienation  of  the  subjects  let." 

The  case  was  accordingly  stated  in  informations,  upon  consideration  of  which)  the 
following  opinions  were  delivered : 

Lord  Meadowbank. — ^The  general  doctrine  of  construction  is  stated  very  distinctly 
and  very  succinctly  in  the  defender's  paper ;  but  I  rather  think  it  is  shaken  a  little  by  a 
fair  investigation  into  the  particular  woids  of  the  clause  in  this  entail.  The  defenders 
take  together  what  I  am  afraid  they  are  not  entitled  to  do,  and  do  not  examine  separately 
and  distinctly  the  effect  of  the  term,  ''  any  other  right  or  security,"  in  the  clause,  which 
declares  it  not  lawful  to  "  sell,  dispone,  wadset,  or  impignorate  the  same,  or  any  part  or 
portion  thereof,  or  to  grant  infeftment  of  annualrent  out  of  the  samen,  or  any  other 
right  or  security,  either  redeemable  or  irredeemable,  of  the  said  lands  and  others  fore- 
said, or  any  f>art  thereof."  That  I  take  to  be  a  complete  clause  by  itself,  and  that  what 
follows  is  a  distinct  and  separate  clause,  not  to  contract  debts,  nor  to  do  any  other  deed 
of  omission  or  commission,  either  civil  or  criminal,  whereby  the  said  lands  and  others 
foresaid,  or  any  part  of  the  samen,  may  be  apprized,  adjudged,  evicted,  or  become 
caduciary,  escheat,  or  confiscate,  excepting,"  &c.  Now,  I  have  a  notion,  that  the  words, 
^'  whereby  the  said  lands  or  others  foresaid  may  be  apprized,"  &c.  are  taxative  on  the 

1  This  passage  is  printed  without  points,  as  it  was  disputed  what  was  the  proper 
mode  of  doing  it. 
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words,  *^  any  other  right  or  security."  I  think  that ''  any  other  right  or  security,"  goes 
to  the  general  clause  prohibiting  them  to  sell,  wadset,  impignorate,  &c  The  one  is  the 
clause  relating  to  the  alienations,  the  other  relates  to  the  contractions  of  debt 

In  one  view  of  the  present  case,  I  must  fairly  admit,  that  I  have  not  much  difficoltj. 
Can  your  Lordships,  under  the  prohibition  to  sell,  dispone,  wadset,  or  impignorate,  &c. 
hold  the  word  alienate  to  be  comprehended,  so  as  to  prevent  the  heir  in  possession  from 
granting  long  leases  ?  I  say,  my  Lords,  the  question  is  simply,  whether  [905]  then  is 
in  this  clause  any  word  equivalent  to  or  synonymous  with  the  word  alienaie  f  and  I  am 
not  disposed  to  think  there  is*  There  is  nothing  here,  therefore,  it  would  seem,  to 
hinder  the  heir  of  entail  in  possession  from  granting  a  lease  of  any  duration;  for 
undoubtedly  a  tack  is  not  a  sale,  wadset,  &c  I  don't  think  myself  entitled  to  compie- 
hend  under  a  prohibition  to  sell,  dispone,  wadset,  or  impignorate,  what  is  neither  a  sak^ 
a  disposition,  a  wadset,  nor  an  impignoration. 

But  then,  secondly,  the  entail  goes  on,  "  or  to  grant  infef tment  of  annnalrent  out  of 
the  samen,  or  any  other  right  of  security,  either  redeemable  or  irredeemable,  of  the  said 
lands  and  others  foresaid,  or  any  part  thereof,"  &c. 

Now,  my  Lords,  I  confess  I  have  some  difficulty  here.  I  rather  at  present  incline  to 
think  that  there  is  room  for  maintaining,  that  a  lease  is  '^  a  rigfU  or  aeourity/*  It  is  a 
right  or  security  affecting  the  lands,  and,  in  certain  cases,  it  may  be  so  extended  as  to 
be  an  alienation  or  alteration  of  the  order  of  succession.  It  is  an  alienation  of  the  pro- 
perty. Security  is  the  general  term  in  the  sister  country  for  all  manner  of  titles  that 
affect  lands.  The  common  way  of  conveying  lands  from  one  individual  to  another,  is  by 
what  is  technically  called  a  Corweyance,  but  Security  generally  imports  all  titles  whatso- 
ever, and  it  is  called  a  security,  even  when  it  is  an  absolute  conveyance.  I  am  not 
generaUy  for  taking  the  technical  import  of  our  Scotch  law  words  from  the  phraseokgy 
of  the  law  of  England,  but  I  suspect  that  our  own  law  very  much  adopts  that  idea  of 
considering  all  titles  as  securities.  Sure  I  am,  that  where  it  is  a  security  for  something 
which  affects  lands,  then  it  is  the  technical  import  of  the  law  of  Scotland.  If  there  had 
been  any  thing  like  a  grassum,  for  instance,  paid  in  this  case,  then  the  tack  would  have 
been  a  security  for  the  grassum.  It  is  denied  on  the  one  side,  that  there  was  any 
graamm  paid,  while,  on  the  other,  they  say,  that  they  don't  know  it  with  certainty,  bat 
that,  from  the  nature  of  the  transaction,  it  would  appear  that  there  must  have  been  one. 
I  myself  do  not  thiok  it  of  the  least  consequence,  whether  there  was  a  grassum  given  or 
not.  But,  ac  any  rate,  the  tack  is  a  security  for  ell  the  tenant's  outlays ; — ^for  all  tiiat 
he  bestows  on  the  farm  in  his  labour,  manure,  cultivation,  and  building,  the  tack  is  his 
security.  It  is  his  security  by  the  law  of  the  land,  rendered  real  by  acceptance  under 
the  statute  1449.  Is  not  that  a  species  of  right,  therefore,  which  properly  comes  under 
the  legal  and  technical  import  of  the  term  security  ?  It  really  appears  to  me  that  all 
leases  are  securities.  They  are  securities  both  to  the  landlord  and  the  tenant,  and  they 
may,  or  may  not,  be  of  a  nature  that  is  challengeable ;  for,  under  this  entail,  by  no 
possible  construction  can  a  lease  be  said  to  be  challengeable,  if  it  is  granted  only  for  the 
life  of  the  heir  in  possession.  It  is  impossible  to  say  that  a  security,  any  more  than  a 
sale,  can  be  challenged  under  this  deed,  if  it  were  only  for  the  life  of  the  disponer ;  but^ 
if  it  is  beyond  an  ordinary  endurance,  will  not  the  heirs  of  entail  be  entitled  to  challenge 
the  lease)  I  [306]  confess  I  am  puzzled,  not  to  think  that  the  lease  is  struck  at  by  the 
terms,  i-igJU  or  security,  and  it  would  not  be  the  less  so,  even  if  your  Lordships  held 
that  the  taxative  words  operated  upon  it ;  and,  in  that  case,  I  should  have  the  defender's 
authority  for  the  argument,  for  he  argues  in  the  very  same  way  upon  the  import  of  the 
term  alienation.  Alienation  is  an  eviction  from  the  heir  of  entaiL  This  is  a  securitj, 
whereby  the  lands  are  evicted ;  they  are  evicted  for  300  years.  The  term  eviction  ia 
directly  applicable  to  a  lease ; — all  the  benefit  arising  from  the  lands  is  here  evicted  for 
300  years. 

But,  though  I  have  thrown  out  these  views  as  what  at  present  occurs  to  me  on  the 
subject,  I  must  fairly  avow,  that  I  have  by  no  means  come  to  any  conclusion  satis&ctozy 
to  my  own  mind.  The  case  appears  to  me  to  be  one  of  the  very  first  importance,  and 
deserving  of  much  more  deliberate  investigation  than  it  has  yet  undergone. 

Lord  Eobertson, — I  agree  with  Lord  Meadowbank,  in  so  far  as  to  concur  in  the 
inteipretation  which  he  gave,  at  the  beginning  of  his  opinion,  to  the  clause  in  the  entaiL 
— I  observe,  that  the  parties  on  both  sides  have  thought  proper  to  print  the  clause  with 
commas,  capitals,  <&c.  su  as  to  suit  their  own  convenience,  and,  to  be  sure,  in  that  way, 
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you  may  give  any  interpretation  you  please  to  any  clause.     I  think  such  a  clause  should 
be  printed  without  any  points  at  all.     We  mast  judge  tota  re  perspecta. 

There  are  certain  things  prohibited  specially.  There  is  a  prohibition  against  selling 
the  estate,  or  any  part  of  it,  or  granting  infeftments  of  annualrent  upon  it,  or  contract- 
ing debts.  These  are  special  prohibitions,  and  then  there  comes  a  general  clause,  "  nor 
to  do  any  other  deed  of  omission  or  commission  either  civil  or  criminal  whereby  the 
said  lands  and  others  foresaid  or  any  part  of  the  samen  may  be  apprised  adjudged 
evicted  or  become  caduciary  escheat  or  confiscate,"  &c.  I  think  these  two  clauses  are 
to  be  separated  from  each  other,  and  the  first  part  to  be  taken  as  against  special  acts, 
and  the  other  as  against  general  ones. 

But,  though  I  agree  with  his  Lordship  in  the  separation  of  the  two  parts  of  the 
clause,  I  really  can't  go  altogether  into  his  idea  with  regard  to  the  application  of  the 
clause  to  the  case  that  is  now   before  us.     I  apprehend,  that  it  is  a  principle  long 
established  in  law,  that  in  all  questions  as  to  deeds  of  entail,  a  strict  rule  of  interpretation 
is  to  be  adopted.     In  the  case  of  Queensberry  in  1807,  the  Court  seemed  to  be  quite 
unanimous  in  holding,  that  the  principle  of  strict  interpretation  must  be  considered  as 
settled  law,  and  I  am  warranted  in  considering  it  to  be  so.     In  that  case,  and  the  others 
decided  at  the  same  time,  all  the  entails  contained  specific  and  pointed  prohibitions 
against  alienating  any  part  of  it,  but  noue  as  to  setting  of  leases.     In  the  case  of 
Turner,  the  lease  was  for  1000  years.     In  the  case  of  Malcolm,  it  was  for  99  years ;  and 
in  that  of  Queensberry  for  97 ;  and  the  question  was,  whether  there  was  any  thing  in 
the  entskils  to  prohibit  the  leases  for  these  respective  terms  1    The  entails  contained  no 
prohibitions  as  to  leases,  but  they  contained  express  ones  against  alienations ;  [307]  and 
the  question  before  the  Court  in  all  the  cases  was,  whether  the  leases  were  or  were  not 
alienations?    and  the  Court  were  clearly  of  opinion  that  they  were,  that  they  fell 
strictly  under  the  proper  and  technical  meaning  of  the  word.     There  is  nothing  said  in 
this  entail,  by  which,  under  the  prohibitory  clause,  this  lease  is  struck  at  as  an  aliena- 
tion.    Neither  is  there  any  clause  limiting  the  owner  as  to  the  endurance  of  any  lease 
that  he  may  grant ;  and  the  question  is,  if  the  lease  is  struck  at  by  any  of  the  prohibi- 
tions contained  in  the  entail  ?    It  appears  to  me,  that  the  whole  argument  of  the 
pursuers  just  goes  to  this,  that,  though  the  entail  does  not  prohibit  alienations  expressly, 
yet,  if  the  clause  is  something  equivalent  to  such  a  prohibition,  it  shall  have  the  same 
effect,  and  that  we  are  to  extend  the  prohibitory  clause,  and  interpret  it  in  the  same 
way  OR  if  it  contained  a  prohibition  against  alienations.     But  it  does  not  appear  to  me, 
that  we  have  power  to  depart  altogether  from  the  strict  interpretation.    We  can't  do  that 
without  departing  from  the  strict  and  settled  rule  of  construction  which  has  been  so 
often  adopted  by  the  Court     I  cannot  consider  a  lease  as  a  security  like  Lord  Meadow- 
bank — that  is  not  the  meaning  of  the  word  security  in  the  law  of  Scotland.     A  lease 
may,  no  doubt,  be  a  security,  in  a  popular  sense  of  the  word,  to  the  tenant  during  the 
period  of  his  possession,  yet  that  is  not  a  security  in  the  strict  technical  language  of  the 
law.     Neither  does  it  appear  to  me,  that  the  possession  of  the  tenant  under  the  lease 
can  be  considered  as  an  eviction  of  the  property  from  the  proprietor ;  there  is  still  a 
title  of  property  in  the  landlord.     A  lease  is  merely  a  title  of  possession,  not  of  property. 
On  the  whole,  I  am  for  sustaining  the  defences. 

Lard  Qraigie. — We  must  all  be  of  opinion,  that  it  is  not  the  business  of  a  Court  of 
law  to  supply  defects  in  deeds  of  entail ;  but  I  conceive,  that  we  ought  to  give  it  a  fair 
interpretation.  I  also  agree  with  my  brethren,  that  we  are  not  to  take  the  whole  clause 
together.  It  consists  of  ditferent  parts,  and  each  of  them  has  a  proper  meaning,  and 
after  all  that  I  have  heard,  my  view  is  something  different  from  both  the  others.  A 
lease  of  more  than  an  ordinary  endurance  appears  to  me  not  to  be  an  alienation.  I 
don't  think  that  the  word  alienate  applies  to  it  so  properly  as  eviction.  Alienate 
means  giving  to  another  by  a  disposition,  that  is,  putting  away  the  estate.  Therefore, 
it  appears  to  me,  that  where  we  have  words  prohibiting  selling  or  disponing,  we  have 
enough  without  a  prohibition  of  alienations.  Disposition  is  more  applicable  to  a  lease 
than  alienation,  in  its  fair  and  sound  sense.  But  I  can  easily  conceive  how  alienation 
has  been  used  so  frequently,  as  to  make  it  a  technical  word.  It  first  occurs  in  Craig, 
and  very  naturally — for  he  wrote  in  Latin,  and,  if  he  had  said  dispontiOf  or  digponere, 
no  one  would  have  understood  what  he  meant,  for  they  are  not  Latin  words  in  the 
sense  in  which  we  employ  tliem.  But  he  does  not  say,  that  a  lease  is  an  alienation ;  he 
only  says,  that  it  is  equivalent  to  it,  and  it  appears  to  me,  that,  in  substance,  alienation 


9^2  HAMILTOlf,   &C.   V,    MACDOWAL,    JUx  f.a.UU,iXVt. 

and  dispoflition,  applied  to  a  lease,  are  just  syaonymoas  terms.  [308]  Stair  also  says  it 
means  not  disposition,  but  something  equivalent. 

Lard  JugHee-Glerk. — ^This  case  appears  to  me  to  be  attended  with  considerate  diffi> 
cultj.  It  is  admitted,  that  there  is  no  decision  on  record  that  applies  to  it ;  and  most 
unquestionably,  in  all  the  cases  where  leases  have  been  cut  down  without  being  directly 
mentioned,  the  word  alienate  did  occur.  Therefore,  whatever  arguments  may  have 
been  used  in  those  cases,  they  don't  in  the  leut  degree  aid  the  present  case,  because 
there  is  no  prohibition  of  alienations  in  this  entail. 

I  have  had  some  difficulty  in  arriving  at  a  conclusion  in  this  case,  and  the  opinioa 
that  I  now  state  to  your  Lordships  I  state  with  considerable  diffidence.  The  case  is 
one  that  is  well  deserving  of  a  deliberate  discussion.  In  all  the  other  cases,  the  Cooit 
heard  arguments  at  the  bar.  I  don't  mean  co  say  that  the  case  is  not  very  ably  aigued 
in  the  papers  before  us,  but^  at  the  same  time,  it  is  a  question  which  I  think  we  should 
order  a  hearing  upon. 

If  I  were  called  on  to  give  an  opinion  just  now,  I  rather  incline  to  Uiat  which  has 
been  last  delivered.  I  admit  that  there  was  a  great  deal  in  what  fell  from  Lord  Meadov- 
bank,  but  it  had  not  occurred  to  me.  The  view  which  I  take  of  the  case  has  been  veiy 
nearly  expressed  by  Lord  Craigie.  I  certainly  agree  in  the  general  doctrine^  that  we 
are  not  to  infer  prohibitions  in  entails  by  implication.  Bat^  at  the  same  time,  I  am 
still  bound  to  apply  a  fair  and  rational  interpretation  to  them,  and,  indeed,  to  put  upon 
an  entail  what  appears  to  have  been  the  true  sense  of  the  entailer.  Now,  I  have  a 
clause  here,  prohibiting,  in  the  most  express  terms,  the  selling  and  disponing  the  estate, 
without  dwelling  on  the  other  words  in  the  clause.  And,  my  Lords,  though  most  un- 
doubtedly, in  the  Act  1685,  the  word  alienate  is  coupled  with  the  words  sell  and 
dispone,  yet  I  am  not  prepared  to  say,  that,  if  the  meaning  of  an  entailer  is  declared  by 
the  deed,  he  must  make  use  of  the  precise  words  that  occur  in  the  Act,  or  that  any  verha 
solenma  are  requisite ;  and,  on  the  contrary,  if  the  meaning  of  the  entailer  is  expressed  in 
clear  and  intelligible  language,  it  should  be  sustained.  The  House  of  Lords  have  again 
and  again  sustained  the  will  of  the  entailer,  though  not  expressed  in  terms  of  the  Act; 
and,  in  the  case  of  Roxburgh,  that  kind  of  reasoning  was  sustained,  and  it  was  found  to 
be  settled  law,  that  certain  general  words,  equivalent  to  a  prohibition  to  alter  the  order 
of  succession,  would  do. 

We  have  here  an  express  prohibition  against  selling  and  disponing,  and  the  word 
alienate  does  not  occur  in  it.  I  wish  to  know  tho  precise  and  particular  meaning  that 
the  defenders  attach  to  the  word  alienate,  if  it  is  not  included  in  the  words  sell  and  dis* 
pone.  I  never  heard  a  meaning  put  on  it  if  that  does  not  apply  to  it ;  and,  therefora, 
on  the  whole,  I  am  of  opinion  that  we  should  sustain  the  reasons  of  reduction  if  we 
decide  it  now,  but  I  think  we  should  order  a  hearing  in  presence. 

The  Court  ordered  a  hearing  in  presence.  And  counsel  having  been  heard  accord- 
ingly,  parties  were  ordained  to  prepare  and  give  [309]  in  memorials  upon  the  case^  and 
it  was  re-argued  at  considerable  length  in  that  shape. 

Argument  for  the  pursuers : 

To  afford  ground  for  cutting  down  a  lease,  as  contrary  to  the  terms  of  an  entail,  it  is 
not  necessary  that  it  should  be  prohibited  by  its  technical  name.  It  has  been 
repeatedly  found,  that  prohibitions  against  alienations  comprehend  prohibitions  against 
granting  leases  of  any  long  endurance;  17th  Kovember  1807,  Turner  against  Turner; 
17th  November  1807,  Malcolm  against  Henderson;  17th  November  1807,  Duke  of 
Queensberry;  6th  December  1811,  Turner  against  Turner;  12th  November  1812, 
Welsh  against  Duke  of  Queensberry. 

Hence  it  follows  clearly,  that  if  there  are  any  terms  in  the  prohibitory  clause  equally 
comprehensive  as  the  word  alienate  or  alienation,  it  must  equcdly  prohibit  the  granting 
of  long  leases. 

And  there  can  be  no  difficulty  about  this,  from  the  strict  interpretation  which  the 
Court  has  been  accustomed  to  apply  to  the  construction  of  entails,  for,  though  that 
principle  has  generally  been  applied  in  all  cases  where  any  of  the  three  great  classes  of 
prohibitions  against  selling,  contracting  debt,  or  altering  the  order  of  succession,  or  any 
of  the  essential  clauses  of  a  tailzie,  viz.  the  prohibitory,  irritant,  or  resolutive  ones,  are 
omitted,  and  in  all  cases  of  irritancy  or  forfeiture ;  and,  lastly,  wherever  the  deed  is  not 
properly  registered;  on  the  other  hand,  where  all  these  matters  have  been  observed, 
the  Court  has  not  been  so  strict  as  to  other  points  of  inferior  importance ;  particularly, 
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it  has  never  been  held  necessary  that  the  different  clauses  should  be  expressed  in  one 
particular  form  of  words  rather  than  another ;  and,  on  the  contrary,  the  Court  has  been 
accustomed  to  interpret  them  according  to  their  fair  and  just  meaning;  23d  June  1807, 
Innes;  22d  July  1712,  Craig;  Kilk.  p.  541,  2d  February  1728,  Lord  Strathnaver ; 
17th  July  1756,  Ure  against  Earl  of  Crawford;  8th  February  1758,  Creditors  of 
Hepburn  of  Humbie  against  his  Children ;  August  9,  1753,  Forbes  against  Maitland ; 
11th  February  1754,  Forbes  against  Maitland,  House  of  Lords;  17th  July  1756,  Urie; 
29tb  July  1761,  Gk)rdon  against  Gordon;  19th  May  1803,  Elliot  against  Elliot;  23d 
June  1807,  Maclean  against  Maclean;  23d  June  1807,  Innes  against  Kerr;  12th  June 
1808,  Innes  against  Kerr. 

But  a  prohibition  to  dispone  is  quite  enough  for  the  present  purpose,  as  the  words 
dispone  and  disposition  are  much  more  comprehensive  than  annalzie  or  alienation ;  Livy^ 
lib.  xzvi.  51,  L.  s.  ff,  De  optime  vel  elections  legata;  Hein.  ad  Fandectas,  lib.  vi.  tit,  i. 
8.  78,  De  rei  vind.;  Voet,  Vol.  II.  p.  624,  s.  51,  p.  625,  s.  52 ;  Beg.  Maj,  b.  ii.  cap.  23, 
lib.  ii.  c.  20,  c.  29 ;  £aillie*8  English  Dictionary,  ad  verb.  Dispone ;  Jameson^  ad  verb. 
Analie;  Balf,  p.  161,  163,  165,  156;  Graig,  lib.  iii.  Dieg.  2,  s.  22,  p.  470,  471,  466; 
Eqp^s  Major  Prackticks,  tit.  29,  p.  314;  Stat,  1597,  c.  233,  c.  238;  1606,  c.  12; 
1581,  c.  101 ;  1585,  c.  11 ;  1597,  c.  235,  239 ;  1597,  c.  236 ;  [310]  240;  Stair,  iii.  tit 
2,  8.  3,  p.  398,  399,  p.  396 ;  Ktlk.  p.  541 ;  19th  May  1803,  Elliot  against  Elliot;  15th 
January  1799,  Bruce;  29th  July  1761,  Gordon;  Ersk.  ii.  5,  10;  Mackerme's  Obs. 
p.  37. 

True,  the  word  disposition  has  a  technical  meaning  in  the  Scotch  law,  but  that  is 
nothing  to  the  purpose.  The  prohibition  is  not  against  making  dispositions,  but  against 
disponing,  which  has  a  much  more  extensive  signification,  as  may  be  seen  in  all  those 
different  instances. 

And  as  to  the  remark,  that  it  has  a  more  extensive  signification,  and  that^  according 
to  this  view,  the  word  dispone  should  include  all  tacks,  short  as  well  as  long,  it  is  quite 
unfounded,  for  the  only  pkces  where  it  does  include  them,  are  the  Acts  of  Parliament 
relative  to  the  dilapidations  of  benefices  by  churchmen,  or  the  grants  of  Crown  lands, 
both  of  which  were  often  made  in  the  form  of  long  tacks,  which  were  frequently  followed 
by  infeftment.  Besides,  the  word  dispone,  if  it  ever  was  so  applied,  has  long  since  lost 
that  signification.  Kay,  the  very  same  remark  would  apply  to  annailzie,  which  is  used 
in  the  same  sense  by  the  same  authors,  and  yet  it  is  universally  held  to  be  sufficient  to 
prohibit  the  granting  of  long  tacks,  though  not  of  short  ones.  And,  further,  it  is  a  rule 
of  law  applicable  to  entails  as  to  every  thing  else  ;  that  wherever  a  thing  is  forbid  in 
express  words,  it  cannot  be  done  indirectly;  D.  lib,  i.  tit.  3,  a.  29 ;  Oratg,  iii.  3,  17, 
p.  468  ;  Bank.  i.  10,  68 ;  but  dispone  and  convey  are  the  same  thing,  and  a  lease  is  a 
conveyance ;  Blackstone,  2,  317  ;  and  long  leases  in  particular  are  equivalent  to  rights 
of  property  ;  Balfour^  p.  203 ;  Mackenzie's  Works,  Vol.  II.  p.  487. 

Separately,  it  was  argued.  That  the  granting  of  long  leases  was  effectually  prohibited 
by  the  clause  prohibiting  the  granting  of  infeftments  of  annualrent  out  of  the  samen,  or 
any  other  right  or  security,  either  redeemable  or  irredeemable,  &c  whereby  the  said 
lands  may  be  apprised,  adjudged,  evicted,  or  become  caduciary,  escheat,  or  confiscate,  as 
there  could  be  no  doubt  that  such  a  lease  was,  if  not  a  security,  at  least  a  right  to  lands ; 
17th  July  1756,  Ure  against  Earl  Crawford. 

Argument  for  the  defenders : 

There  -is  no  rule  of  law  better  settled,  than  that  entails  are  sMctissimi  juris^  and 
they  are  so  because  all  restraints  on  property  are  odious  in  the  eye  of  law ;  and  this  rule 
gained  additional  strength  from  the  Act  1685. 

It  has  been  repeatedly  found,  that  all  the  clauses  mentioned  in  the  Act  are  necessary^ 
and  that  one  of  them  cannot  be  inferred  from  another ;  7th  December  1705,  Young 
against  Bothwell ;  11th  March  1707,  Redheugh  against  Bruce ;  13th  June  1712,  Craig; 
11th  July  1734,  Baillie  against  Carmichael ;  27th  January  1744,  Gardner  against  Prim- 
rose; 8th  February  1758,  Hepburn's  Creditors;  22d  January  1760,  Bryeon  against 
Chapman ;  15th  [311]  January  1799,  Bruce  against  Bruce  ;  26th  February  1801,  Suther- 
land ;  11th  June  1811,  Lockharts  against  Stewart. 

It  is  also  settled,  that  the  character  of  the  person  to  whom  the  fetters  are  applied, 
must  be  clearly  pointed  out;  4th  November  1743,*  Ross;  24th  July  1752,  Leslie;! 

^  ^ot  reported^ 


I 


974  HAMILTON,    &C.   V.    MACDOWAL,   &a  F.a  lOfi,  VJ.  17. 

14th  February  1758,  Erskine  against  Hay  Balfour:  24th  November  1669,  Edmonstone, 
reversed  15th  April  1771  ;  8th  July  1777,  Gordon;  25th  June  1785,  Menzies;  23d 
February  1791,  Wellwood  ;  Slst  May  1797,  Wellwood ;  22d  May  1798,  Marehionesaof 
Titchfield;  12th  February  1799,  Miller;  14th  January  1814,  Steele. 

And,  thirds  it  is  equally  settled,  that  the  prohibition  of  one  thing  by  the  usdaI 
technical  terms,  is  not  a  prohibition  of  any  thing  else  not  usually  described  by  the  aame 
word,  however  clear  the  intention  of  the  maker  may  be ;  15th  February  1732,  Hepbora; 
17th  June  1746,  Campbell;  8th  November  1749,  Sinclair;  28th  November  1752, 
Weir;  November  1763,  Scott  Nisbet;  8th  July  1789,  Stewart;  25th  May  1808, 

Brown. 

So  standing  the  law,  the  question  is  not.  Whether  the  word  dispone  may  sometimes^ 
in  a  large  sense,  comprehend  the  granting  of  leases,  but  whether  it  necessarily,  and  by 
its  peculiar  meaning,  does  so  ? 

Now,  it  is  quite  settled,  that  the  word  alienate  is  of  a  general  comprehensive  nature, 
and  includes  the  granting  of  long  leases;  17th  November  1807,  Duke  of  Queensbeny 
against  Earl  of  Wemyss ;  but  in  Scotch  law  language,  dispone  has  a  much  more  limited 
signification.  In  so  much,  that  the  very  name  of  the  clauses  of  restriction  ia  taken  from 
the  word  dUeTtare^  while  no  one  ever  thought  of  dtapanere,  which  is  universally  held  to 
relate  only  to  one  mode  of  putting  away  an  estate.  It  is  admitted,  that  the  words  dis- 
pone and  disposition  have  a  peculiar  technical  meaning  in  the  law  of  Scotland,  difttioct 
from  the  classical  EngliBh  of  the  verb  dtsponere,  to  distribute.  The  question  is,  What  k 
that  technical  meaning  ?  And  for  the  solution  of  it,  it  is  only  necessary  to  look  to  the 
whole  writers  on  the  law  of  Scotland,  not  one  of  whom  seems  ever  to  have  conceived, 
that  granting  a  lease  was  making  a  disposition. 

The  pursuers  have  referred  to  certain  passages  where  the  word  is  used  loosely,  and 
where  there  was  no  occasion  to  be  precise ;  but  in  every  instance  where  it  is  of  any 
consequence,  the  language  is  just  the  reverse ;  Chuig^  lib.  ii.  Dieg.  3,  s.  27,  treats  of  dis- 
positions in  a  totally  different  part  of  his  work  from  tacks,  and  though  he  calls  the  latter, 
especially  long  ones,  alienations,  he  never  once  hints  that  they  are  dispositions.  And  the 
very  same  mode  of  treating  the  subject,  and  of  speaking  of  dispositions,  is  observed  by 
all  the  other  authorities ;  Stair^  iii.  tit.  ii.  3 ;  Bank,  iii.  2,  1,  s.  2,  s.  5,  s.  6 ;  Erdc  iiL 
7,  2 ;  Mackenzie,  III.  viiL  3,  Vol.  II.  p.  489,  Jur.  Styles,  I.  502,  3,  4 ;  Ruasdl ;  DaUag; 
Spottmooode, 

Besides,  the  argument  of  the  pursuers,  if  it  were  sounder  than  it  is,  proves  too  macb, 
for  it  proves,  in  the  1^  place,  that  a  resigna-  [312]  -tion  for  new  infeftment  is  not  an 
alienation,  which  is  absurd ;  Stat  1571,  c.  39 ;  and,  2d,  if  long  tacks  are  dispositioDi^ 
so  are  short,  for  the  expressions  are  universal,  and  include  the  one  as  well  as  tilie  other, 
which  is  not  what  is  meant  by  the  pursuers. 

Farther,  in  most  of  the  instances  quoted  by  the  pursuers,  the  authorities  relied  on  do 
not  speak  of  the  making  of  tacks,  but  the  disponing  them  after  they  are  made,  or  the 
feus  of  Crown  lands  in  the  dispositions  of  benefices,  which  are  totally  different  things 
from  tacks,  and  in  some  of  them  they  expressly  distinguish  between  them ;  Stat  1581, 
c.  101 ;  1587,  c.  Ill ;  1597,  c.  237 ;  1606,  c.  12. 

And,  lastly,  the  very  question  at  issue  has  been  decided  in  favour  of  the  defenden ; 
10th  March  1814,  Elliot  against  Elliot. 

2d,  If  long  tacks  are  rights  in  security,  so  are  short  ones. 

3d,  The  term  eviction  relates  only  to  the  consequences  of  contracting  debt 

The  case  was  advised  (3l8t  May  1814),  when  the  following  opinions  were  delivered: 

Lord  Glenlee, — I  understand  that  it  was  decided  in  the  case  of  Queensberry,  that 
whenever  there  is  an  effectual  prohibition  against  an  heir  putting  away  the  property,  be 
is  not  entitled  to  convey  it  away,  however  the  prohibition  may  happen  to  be  expr^sed. 
I  do  not  understand  that  the  Court  meant  to  go  upon  the  word  alienate,  or  any  other 
particular  word,  but  upon  the  whole  of  the  clause.  They  never  could  have  held  that 
the  term  alienate  applied  in  strict  construction  to  the  granting  of  a  lease.  A  person 
cannot  be  said  to  part  with  the  property  who  merely  lets  it  for  99  years.  But  he  does 
that  which  he  is  not  entitled  to  do  by  the  tenure  under  which  he  holds  his  estate. 

None  of  the  cases  of  strict  interpretation  apply  here.  The  rule  on  that  head  only 
extends  to  this,  that  you  are  not  entitled  to  interpret  one  prohibition  which  is  expressed, 
as  including  another  which  is  not.  As  for  instance,  a  prohibition  against  altering  the 
order  of  succession  cannot  be  construed  into  a  prohibition  against  selling  the  estate. 
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Ton  cannot  call  a  lease  a  disposition,  and  neither  can  you  call  it  an  alienation ;  but 
I  hold  it  to  be  impossible  for  the  heir  to  do  any  thing  whereby  he  would  convey  away 
any  part  of  the  value  of  the  estate.  This  opinion  I  had  formed  sometime  ago,  and  I  saw 
no  reason  for  even  doubting  it,  till  I  read  the  account  of  the  case  of  Stobbe.  But  I 
suppose,  that  the  judgment  in  that  case,  though  upon  the  whole  substantially  right,  has 
been  loosely  expressed,  and  that  the  Court  must  have  gone  upon  the  specialties  of  the 
case.     I  am  therefore  for  reducing  the  lease. 

Lord  Meadowhank, — ^This  case  appears  to  me  to  be  one  attended  with  difficulty.  In 
the  outset,  I  must  fairly  avow,  that,  in  my  opinion,  the  rule  of  strict  construction  goes 
greatly  further  than  my  Lord  Olenlee  seems  to  suppose.  I  apprehend,  that  not  only  a 
fetter  [313]  cannot,  by  any  implication,  be  rendered  valid  by  the  supplying  imperfections 
in  the  irritant  or  resolutive  clauses,  to  make  a  proper  correspondence  with  the  prohibi- 
tive, or  by  supplying  a  want  of  description  of  any  of  the  intended  objects  of  the  fetters, 
but  that  every  restraint  must  be  sufficient  in  itself,  by  being  expressed  with  sufficient 
clearness,  aptness,  and  precision,  to  comprehend,  with  certainty,  the  acts  intended  to  be 
prohibited.  This  I  understand  to  be  settled  law ;  and,  therefore,  the  true  question  here 
is,  whether  the  prohibition  de  nan  alienando  is  so  expressed,  as  clearly  to  comprehend 
alienation  by  leases  of  long  endurance  %  According  to  the  pursuers'  construction  it  would, 
if  the  word  dispone^  which  is  a  Scotch  law  term,  could  be  made  to  mean  to  dispose  of. 
But,  my  Lords,  according  to  my  view,  it  does  not  comprehend  that  meaning.  The  word 
alienation  comprehends  genertdly  the  entire  category,  whether  onerous  or  gratuitous ; 
but  that  is  not  the  case  with  any  of  the  words  employed  here.  Would  your  Lordships 
hold  an  alienation  by  gift,  accomplished  by  procuratory  of  resignation,  to  be  included 
technically  under  a  prohibition  to  *'  sell,  dispone,  wadset,  or  impignorate  1 "  In  common 
language,  dispose  of,  would  comprehend  every  thing  that  could  be  done  with  the  estate, 
but  I  never  can  think  diapone  should  have  the  same  extensive  signification.  Sale  is  an 
onerous  alienation ;  to  dispone  is  to  grant  a  deed  of  a  particular  form,  commonly,  but  not 
universally,  employed  for  accomplishing  alienation.  But  alienaiion  is  a  term  far  broader 
than  either.  It  comprehends  all  conveyances  of  property,  which  take  effect  inter  vivos  ; 
but  we  may  set  or  grant  in  feu  farm,  or  in  tack  and  assedation,  or  we  may  resign  and 
surrender  property  infavorem^  without  disponing.  To  make  dispone  equivalent  to  con- 
vey, generally,  you  must  hold  that  it  imports  "  dispose  o/,"  and  then  it  is,  perhaps,  a 
broader  term  than  even  alienaHon  itself,  and  would  clearly  include  a  settlement  of  suc- 
cession by  a  procuratory  of  resignation.  But  I  take  it,  that,  in  Scotch  law,  and  in 
Scotch  parlance,  dispone  is  never  used  as  equivalent  to  dispose  of.  If  it  was,  I  might 
then  perhaps  yield  to  my  learned  brother,  and  agree  in  opinion  with  him.  It  is  some- 
times, I  know,  in  careless  composition,  even  by  lawyers  of  great  eminence,  assumed  as 
being  the  mode  more  commonly  for  conveying  away  property,  to  signify  all  modes 
generally,  and,  of  course,  as  synonymous  with  dispose  of ;  but  that  certainly  is  not  a 
correct  or  clear  mode  of  indicating  the  broad  category  of  disposing  of  property,  which  is 
truly,  perhaps,  as  I  have  already  said,  larger  than  alienation  itself,  and  can  never  be 
implied  to  be  intended,  where  we  are  construing  an  entail,  while  there  is  a  clear  technical 
confined  meaning  proper  to  be  ascribed  to  the  word,— conveying  away  by  deed  of  dis- 
position. 

Now,  my  Lords,  although  I  certainly  have  no  feelings  of  sympathy  with  entails  and 
entailers,  still  so  long  as  entails  are  allowed  to  exist,  I  feel  it  to  be  my  duty  to  construe 
them  according  to  the  will  and  meaning  of  the  entailer.  But  I  am  not  bound,  nor,  in- 
deed, entitled  to  do  that,  by  giving  to  any  of  his  expressions  a  meaning,  [314]  which 
the  language  of  the  law  does  not  clearly  warrant  me  to  do,  or  to  hold  thai  to  be  inferred 
from  an  expression  which  conveyancers  may  have  used  merely  from  the  ordinary 
verbiage  of  their  profession,  which  they  have  omitted  to  put  in,  in  clear  unambiguous 
and  distinct  words.  I  am  of  opinion,  that  the  prohibitory  fetters  of  the  entail  must  not 
only  be  capable  of  being  gathered  by  inference  from  the  other  clauses  of  the  deed,  but 
must  be  clearly  contained  within  the  compass  of  the  prohibitory  clause  itself. 

I  think  there  is  strong  authority  for  what  I  have  said,  from  the  circumstance,  that 
the  word  dispone  was  to  be  found  in  both  of  the  cases  of  Eastfield  and  Ardgatty.  In 
each  of  the  entails  there  was  a  prohibition  to  sell,  but  they  did  not  contain  prohibitions 
against  altering  the  order  of  succession;  and,  accordingly,  the  Court  held  most  justly, 
that  the  heir  of  entail  was  under  no  restraint  from  changing  the  succession,  and  might 
therefore  dispone  gratuitously.     But  it  is  quite  clear,  that  if  the  w^  dispone  had  had 
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the  broad  meanicg  of  dispoee  of^ — ^if,  I  eay,  the  Court  had  understood  that  these  were 
synonymous  terms,  they  would  have  ifound  that  any  alteration  of  the  order  of  succession 
was  prohibited  \  for  though  it  may  be  said,  that  a  person  does  not  alienate  when  he 
executes  a  settlement  mortis  eausa^  yet  he  unquestionably  disposes  of  the  property. 
Now,  my  Lords,  though  the  word  dispone  was  in  the  fetter,  the  Court  held,  that  that 
did  not  bar  the  proprietor  from  altering  the  order  of  succesuion ;  whereas,  if  it  had  been 
considered  as  equivalent  to  dispose  of,  they  could  have  had  no  doubt  about  it.  In  shorty 
I  believe  the  word  dispone,  ae  it  has  been  understood  ever  since  the  statute  1685,  has 
been  a  word  of  technical  use,  and  only  of  technical  use  in  the  law  of  Scotland.  It 
is  not  a  word  of  common  parlance,  and  your  Lordships  are  bound  to  construe  it 
technically. 

When  I  heard  the  case  first,  I  was  inclined  to  think  that  the  prohibition  of  "grant- 
ing any  right  or  security,  whereby  the  lands,  &c.  may  be  evicted,"  might  be  held  to 
apply  to  long  leases ;  but,  on  more  mature  consideration,  I  am  satisfied  that  it  would  lie 
deviating  from  the  established  rules  of  construction  to  give  it  this  effect  This  pert  of 
the  prohibition  must  be  taken  together,  and  the  category  to  which  it  relates  plainly 
neither  does,  nor  was  meant  to  contain,  alienations  of  the  dominium  tttUe  by  leases  of 
extraordinary  duration.  I  see  that  this  has  been  observed  in  different  decisions,  and  I 
don't  think  that  I  am  entitled  to  give  it  a  broader  meaning  than  has  been  done  in  the 
series  rerum  judiccUarum. 

These,  my  Lords,  are  my  views  on  this  case,  and  I  have  no  hesitation  in  stating, 
that  I  think  I  am  deciding  contrary  to  the  intention  of  the  entailer,  but  still  I  think, 
that^  by  the  established  law  of  entails,  there  are  not  here  explicit^  apt^  and  proper 
words  sufiicient  to  bind  the  heir,  so  as  to  prevent  him  from  granting  such  leases  as  the 
present. 

Lord  BanncUyne, — I  have  certainly  felt  very  considerable  difficulty.  On  the  one 
hand,  the  entailer  meant  to  withhold  from  his  [316]  heir  the  power  of  absolute  d»> 
posal,  and,  taking  the  case  in  that  view,  I  was  at  first  disposed  to  think,  that  he  had 
shewn  an  intention  to  exclude  the  power  of  granting  long  leases,  and  therefore  I  thought 
the  challenge  of  the  lease  was  well  founded.  But  I  have  now  come  to  be  of  the  opinion 
last  delivered  Entails  neither  are,  nor  ought  to  be,  favourably  interpreted.  They  are 
restraints  upon  property,  and  are  also  very  prejudicial  to  the  public  interest  And  in 
order  to  be  effectual,  the  prohibitions  must  be  clear  and  express,  so  as  to  leave  no  doubt 
whatever,  for  I  cannot  think  myself  at  liberty  to  act  upon  any  supposition  of  the 
entailer's  meaning.  He  must  use  apt  words.  He  must  not  only  shew  his  intention,  but 
he  must  do  it  in  a  clear  and  distinct  manner.  In  every  one  of  the  clauses,  he  must  do 
what  is  necessary  to  give  legal  effect  to  it. 

After  all  the  ingenious  argument  here,  I  am  not  of  opinion,  that  the  word  dispone 
has  the  meaning  of  the  word  alienate.  I  think  it  has  a  much  more  limited  meaning, 
and,  though  I  dare  say  the  maker  of  the  entail  did  not  take  that  into  view,  yet  the  law 
does  not  permit  us  to  supply  the  defect  The  word  dispone  has  a  more  precise  and 
limited  acceptation,  and  therefore  I  am  of  opinion,  that  the  granter  of  the  lease  was  not 
prohibited  from  making  it,  and  I  cannot  help  its  being  against  the  intention  of  the 
entailer. 

Lord  Robertson, — Lord  Meadowbank  has  anticipated  entirely  the  grounds  of  my 
opinion.  I  concur  in  every  thing  which  he  has  stated,  and  do  not  think  it  necesaary  to 
repeat  what  I  said  at  the  first  advising. 

Lord  Justice-Clerk, — ^This  is  certainly  a  question  of  considerable  difficulty ;  but  after 
full  consideration,  the  opinion  which  I  have  formed  coincides  very  much  with  that  which 
was  first  delivered.  I  certainly  feel,  that  there  should  be  nothing  in  our  judgment  to 
interfere  with  the  principles  of  entail  law,  which  are  too  well  settled  to  be  contooveited 
at  this  time.  We  should  do  nothing  that  can  be  interpreted  into  an  alteration  of  tiiem. 
But  I  fairly  own,  that  though  we  are  not  to  do  so,  yet,  on  the  other  hand,  I  think,  as 
all  your  Lordships  do,  that  an  entail  must  have  fair  play — that  it  must  be  interpreted, 
not  only  by  its  own  terms,  but  by  reference  to  what  has  been  done  in  other  cases ;  and 
I  must  lay  it  down  as  to  this,  and  every  other  case  of  entails,  that,  when  there  appear  to 
be  words  in  the  entail,  which,  from  very  necessity,  require  to  be  interpreted,  it  is  qoite 
legitimate  to  appeal  to  the  deed  itself,  in  which  that  language  is  used,  with  a  view  to 
see  whether  they  can  be  explained  from  the  mode  of  expression  used  in  other  places. 
On  that  principle,  I  feel,  that,  in  the  opinion  which  I  am  now  to  give,  I  am  not  in  the 
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least  degree  disputing  the  doctrine  of  the  information  for  the  defender.  But  ic  being 
now  settled  lav  by  the  judgment  of  the  House  of  Lords  with  regard  to  leases  for  97 
years,  that  such  leases  are  alienations,  and  that  a  prohibition  to  alienate  or  analzie  is  a 
sufficient  prohibition  against  granting  them,  the  question  is,  whether  a  deed  which  has 
an  effectual  prohibi-  [316]  -tion  against  altering  the  order  of  succession,  selling,  or  con- 
tracting debt  (for,  according  to  my  view  of  the  case,  it  is  material  tbat  this  entail  is 
perfect  as  to  these  points),  and  in  which  the  word  dispone  occurs  without  the  word 
alienate,  can  be  held  as  containing  an  effectual  prohibition  against  granting  a  lease  of  so 
Jong  an  endurance  as  that  now  sought  to  be  reduced ; — whether,  in  short,  such  leases 
can  be  held  by  necessary  inference  to  be  struck  at  by  such  an  entail  ? 

The  question,  therefore,  comes  to  be,  whether  the  word  dispone  is  of  equal  force 
with  the  word  alienate  ?  for,  if  it  is,  it  will  be  sufficient  to  decide  the  case.  It  is  not  at  all 
necessary  for  the  argument,  that  it  should  be  more  comprehensive  than  alienate  ;  if  it  is 
equivalent  to  it,  it  will  be  enough  for  the  purpose.  And  I  will  say  farther,  that  I  by 
no  means  think  it  necessary  for  the  success  of  the  pursuers'  argument,  that  they  should 
make  out  that  the  granting  of  a  lease  is  a  disposition.  That  is  by  no  means  the  question 
which  your  Lordships  are  to  try,  although  the  defenders  make  a  great  deal  of  it.  The 
question  is,  whether  the  word  dispone,  being  used,  as  I  said  before,  in  an  entail,  which 
is  perfect  in  all  other  respects,  is  of  equal  force  as  the  word  alienate  1 

In  considering  this  question,  as  to  the  technical  use  of  the  word  dispone,  I  hold  it  to 
he  perfectly  legitimate  to  apply  both  to  the  common  custom  of  writers  on  our  law,  to 
the  statute-book,  and  to  all  other  authors. 

I  must  own  that  considerable  impression  was  made  on  my  mind  by  the  quotation 
from  Dr.  Jameson's  Dictionary.  He  bas  illustrated  the  use  of  the  verb  to  analzie.  He 
says  it  is  to  dispone,  to  alienate,  and  he  adds,  what  all  your  Lordships  must  be  satisfied 
is  not  without  authority,  that  it  is  a  juridical  term.  Baillie's  definitions  are  also  to  the 
same  effect  But  I  apprehend  it  is  to  the  authors  who  write  and  treat  of  the  law  of 
Scotland  that  we  are  to  look  for  the  decision  of  this  question ;  and,  notwithstanding  the 
ingenious  observations  which  have  been  made  for  the  defender,  I  am  of  opinion,  that  by 
those  authorities  the  case  of  the  pursuers  is  made  out. 

T  think  your  Lordships  must  be  satisfied  that  Stair  uses  the  words  as  synonymous 
in  the  passages  quoted  by  the  pursuers.  And,  if  your  Lordships  go  farther,  and  look  to 
the  language  of  the  statute-book,  I  think  there  cannot  be  a  doubt  that  they  are  used 
there  idso  in  the  same  sense. 

The  answer  which  is  made  to  this  is,  that  we  are  not  to  look  even  to  the  statutes 
themselves  for  an  exact  explanation  of  the  legal  terms  therein  used.  In  stating  that 
proposition  to  a  stranger,  I  think  it  would  appear  to  be  very  extraordinary,  and  I 
confess  that  it  does  so  to  me.  It  is  to  suppose,  that,  on  occasions  when  our  lawyers 
could  be  thinking  of  nothing  else,  they  used  expressions  which  had  not  a  strict  meaning, 
just  as  if  they  had  been  speaking  loosely  upon  a  subject  in  which  they  took  no  interest. 
But  I  must  be  of  opinion,  that,  on  such  occasions,  to  use  the  [317]  words  of  a  great 
lawyer,  they  meant  to  use,  and  did  use,  apt  and  proper  words. 

A  good  deal  is  said  by  the  defender  as  to  the  authority  of  Lord  Stair.  He  says  that 
he  la  favourable  to  him,  but  I  think  that  the  very  passage  which  is  appealed  to  on  page 
30  of  the  information,  is  not  in  favour  of,  but  against  him. 

Your  Lordships  will  observe  the  mode  of  reasoning  which  I  take  the  liberty  of  apply- 
ing to  this  case,  on.  the  authority  of  the  judgment  in  the  case  of  Queensberry  as  to  those 
entails.  It  has  now  been  decided,  that  the  granting  of  a  lease  is  an  alienation,  and  a 
species  of  real  right.  Now,  Stair  says,  in  this  very  passage,  that  it  is  by  dispositions 
that  real  rights  are  acquired,  and,  therefore,  a  lease  must  come  under  bis  general  defini- 
tion of  a  disposition.  I  do  not  think  that  the  quotations  made  by  tbe  defender  take  off 
the  effect  of  this  passage  ;  but  tbe  authority  that  makes  the  strongest  impression  on  my 
mind  is  that  of  Kilkerran,  page  541,  in  the  case  of  Dunipace.  It  is  material  to  look  to 
the  words  of  the  prohibitory  clause ;  they  were  almost  exactly  the  same  as  those  of  the 
clause  now  under  consideration.  Kilkerran  states  what  the  decision  of  the  Court  was, 
and  says,  that,  because  the  irritant  clause  did  not  come  up  to  the  prohibitory  one,  no 
effect  was  given  to  it ;  and  he  gives  the  reasoning  of  some  of  the  Court  in  a  sentence 
where  he  uses  dispone  and  alienate  as  perfectiy  synonymous;  "that,  wherever  there 
was  a  prohibition  to  dispone,  or  to  contract  debt^  whereby  the  estate  might  be  evicted, 
tike  prohibition  implied  an  irritancy,  though  not  expressed ;  for  that  there  is  no  more  in 
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the  disponer's  power  but  to  prohibit,  and  the  irritancy  is  the  act  of  the  law  ;  and,  there- 
fore, wherever  there  is  such  prohibition  to  alienate  or  contract  debt,  &c  it  is  the  modus 
of  the  right  in  the  heir  of  tailzie  that  he  cannot  affect  the  estate,"  &c  ;  and  when  your 
Lordships  come  to  compare  his  expressions  with  those  contained  in  the  dause  then 
under  discussion,  it  is  quite  clear  that  there  could  be  no  mistake  in  his  doing  so,  for  yoQ 
find,  that  the  clause  in  that  case  was  one  perfectly  the  same  with  that  which  we 
have  here. 

Then,  lastly,  and  it  is  the  greatest  of  all,  we  have  the  words  of  Mackeniie,  who, 
whether  right  or  wrong  in  his  opinion,  we  have  the  authority  of  Kilkerran  for  saying 
was  the  author  of  the  Act  1685,  but  who,  at  any  rate,  was  the  Lord-Advocate  for  the 
time,  and  must,  at  all  events,  have  been  well  acquainted  with  the  views  with  which  it 
was  passed ; — ^you  have  him  saying,  that  a  pactum  de  nan  alienando  is  the  technical  name 
of  a  clause  disabling  persons  from  disponing. 

It  is  impossible  for  me,  in  the  midst  of  these  authorities,  to  hesitate  one  moment  in 
thinking,  that,  whether  it  may  have  been  owing  to  an  adoption  of  the  popular  sense  of 
the  words  at  the  time,  or  not^  the  law  language  of  Scotland,  as  contained  in  its  writen, 
its  statute-book,  and  its  decisions,  shews  that  they  were  used  in  a  synonymous  sense, 
and  were  perfectly  equipollent 

That  a  prohibition  to  alienate  has  been  held  not  to  imply  a  pro-  [318]  -hibition 
against  altering  the  order  of  succession  in  the  cases  of  Ardgatty  and  Eastfield  is  dear ; 
but  what  was  the  reasoning  used  by  the  successful  party  in  those  cases,  and  which  I 
must  think  the  Court  proceeded  in  a  great  measure  upon )  The  words  to  sell,  alimutet 
dispone,  denominate  an  act,  and  characterize  nothing  but  a  sale.  The  genenJ  dauae, 
"  nor  do  any  other  deed,"  has  an  obvious  reference  to,  and  must  be  explained  and 
restricted  by  the  previous  enumeration  of  particulars,  because  it  is  an  invariable  mle  of 
law,  that  general  words,  following  a  specification  of  particulars,  are  confined  in  their 
interpretations  to  other  things  of  the  same  kind,  with  those  "  previously  enumerated." 
If  the  word  dispone  had  not  the  meaning  that  was  contended  for  by  the  pursuers  ia 
that  case  of  Eastfield,  that  it  applied  to  all  conveyances,  gratuituous  or  onerous,  it  can 
only  be  held  to  have  been  taken,  along  with  the  other  words,  to  sell  and  alienate,  and 
in  that  situation  the  Court  must  have  hdd,  as  the  defender  contended,  that  they  only 
denominated  one  act,  and  characterized  nothing  but  a  sale.  The  Court  thought  the 
word  dispone  of  no  force  or  e£fect  to  the  extent  of  including  an  alteration  of  the  order 
of  succession ;  but  I  am  entitled  from  this  to  suppose,  that  the  word  alienate  has  the 
same  meaning  as  the  word  to  sell,  and  that  a  sale  was  all  that  was  prohibited  by  that 
part  of  the  deed. 

As  to  the  decision,  in  the  last  case  of  Stobbs,  it  is  unnecessary  to  detain  your  Lordshqs 
with  it,  because  it  is  not  yet,  I  believe,  a  final  judgment.  And  I  do  thmk  that  there  is 
this  material  distinction  between  the  two  cases,  that  the  decision  in  that  case  proceeded, 
and  could  proceed  on  nothing  else  than  this,  that  it  was  a  defective  and  loose  entail, 
such  as  it  was.  It  left  out  a  great  deal  of  the  most  efiective  words,  whereas  you  are 
now  trying  a  case  where  the  prohibitory  and  irritant  clauses  are  precisely  the  same.  I 
therefore  think  that  there  is  a  clear  distinction  between  them,  independent  altogether 
of  the  looseness  of  that  entail)  which  is  the  most  extraordinary  that  I  ever  saw.  It  it 
not  a  case  of  such  a  nature  as  to  have  any  effect  upon  the  present. 

The  Court,  31st  May  1814,  pronounced  this  interlocutor:  ''Repel  the  reasons  of 
reduction,  so  far  as  founded  on  the  prohibitions  in  the  deed  of  entaiL" 

The  pursuers  petitioned  against  this  interlocutor,  and  the  petition  was  followed  with 
answers. 

The  case  was  again  put  up  for  advising,  14th  February  1815. 
Lard  Bannatyne  said, — ^This  case  was  very  deliberately  considered  by  your  Loid- 
ships,  and  was  not  decided  till  after  it  had  been  argued  three  different  times.  It  has 
been  again  argued  with  great  ability ;  but  I  am  not  able  to  see  that  there  is  any 
material  difference  in  it  I  see  no  cause  to  depart  from  the  view  [319]  which  I  formerly 
took  of  it.  In  whatever  light  I  look  at  the  case,  I  am  not  able  to  find  any  reason 
for  holding,  that  the  opinion  which  was  formed  by  the  majority  of  the  Coort  was 
wrong. 

In  every  case  as  to  entails,  where  the  interests  of  third  parties  were  concerned,  Ais 
Court  has  adopted  a  strict  construction,  and,  in  my  apprehension,  it  has  done  so  on  the 
piost  just  and  solid  grouqds.     I  consider  entails  entirely  as  restraints  on  property,  which 
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are,  in  geneia!,  attended  with  great  inconvenience,  and,  therefore,  I  have  always  con- 
sidered that  a  strict  interpretation  was  necessary. 

Then,  if  we  are  to  adopt  a  strict  interpretation,  the  question  is,  Whether  the  clause 
in  the  present  entail  strikes  against  a  lease  of  the  endurance  of  that  which  has  heen 
granted  i  It  is  admitted  that  there  is  no  direct  prohibition.  There  is  not  even  a  pro- 
hibition against  alienating,  but  there  is  a  prohibition  against  disponing ;  and  the  ques- 
tion is.  If  a  prohibition  to  dispone  is  equivalent  to  a  prohibition  to  alienate ;  and 
whether  we  are,  in  the  same  manner,  to  hold,  that  every  lease  which  exceeds  an 
ordinary  length  is  a  disposition,  and  particularly  whether  we  are  to  hold  so  here  ? 

I  have  never  been  able  to  understand  how  any  one  should  conceive  the  word 
disposition  to  apply  to  the  constitution  of  a  lease.  The  term  disposition  is  not  applied 
to  the  constitution  of  a  right,  but  only  to  the  conveyance  of  it  Nobody  would  ever 
conceive,  when  one  was  talking  of  a  disposition,  that  he  was  talking  of  a  lease.  There- 
fore I  see  no  pretence  whatever  for  holding  that  a  prohibition  to  dispone  is  equivalent 
to  a  prohibition  against  granting  leases.  A  prohibition  to  dispone  does  not  prevent  an 
alteration  of  the  order  of  succession.  That  was  fixed  in  the  case  of  Ardgatty.  That 
was  an  entail  of  a  very  peculiar  kind.  It  was  an  entail  only  for  thirty  years,  and  it 
was  one  which  left  a  power  to  the  heir  to  contract  debts  upon  getting  the  consent  and 
approbation  of  certain  trustees,  appointed  for  judging  of  the  reasonableness  of  doing  so. 
It  was  a  case,  of  all  others,  in  which  it  would  seem  there  was  least  room  to  doubt  of 
the  intention  of  the  entailer,  and  yet  the  Court  were  clear  that  no  inference  could  be 
drawn  from  one  clause  to  another.  That  was  the  case  of  an  alteration  of  the  order  of 
succession  made  in  a  contract  of  marriage,  by  which  heirs  whatsoever  were  introduced, 
and  it  was  considered  legal  to  do  it. 

Then  there  was  a  strong  authority  in  the  last  case  of  Stobbs.  The  prohibition 
there  was  to  dispone,  and  the  question  was,  whether  that  struck  at  a  lease  for  77 
years,  on  payment  of  a  grassum  f  and  the  Court  expressly  found  that  it  did  not.  Now, 
a  lease  for  77  years,  with  a  grassum,  is  just  as  strong  a  case  as  can  be  figured.  And, 
therefore,  on  applying  the  general  principle  of  the  law,  I  conceive  your  Lordships 
cannot  understand  a  prohibition  to  dispone  as  implying  a  prohibition  to  grant  leases. 

It  is  said  that  a  lease  for  300  years  is  a  fraud  on  the  entail,  but  I  am  not  very  fond 
of  considering  it  in  the  light  of  a  fraud,  unless  it  is  prohibited.  I  consider  the  nature 
of  the  transaction.  It  [320]  was  held  in  the  case  of  Eoxburgh,  that  the  feu-rights  were 
a  fraud  on  the  entail,  because  they  were  really  a  cover  for  an  alteration  of  the  order  of 
succession.  But  that  is  not  the  case  here ;  it  is  a  very  different  thing  from  such  a 
general  attempt  to  carry  the  whole  estate  out  of  the  entcul.  I  can  conceive  that  such  a 
lease  as  this  might  be  the  most  beneficial  thing  for  the  heirs  of  entail.  Suppose  an 
entailed  estate  of  great  extent,  and  that  there  was  an  opportunity  to  set  down  a  manu- 
facture upon  it.  That  might  be  of  great  use  to  the  estate,  and  it  is  impossible,  there- 
fore, universally  to  hold,  that  long  leases  are  injurious  or  imprudent,  or  contrary  to 
what  the  framer  of  the  entail  would  have  been  inclined  to  permit. 

If  the  lease  is  not  struck  at  by  the  direct  words  of  the  entail,  and  if  the  only 
question  is,  whether  it  is  not  a  fraud  against  it,  I  conceive  that  there  is  no  ground  for 
this  action ;  and,  being  clear  that  a  prohibition  to  dispone  is  not  equivalent  to  a  pro- 
hibition to  grant  leases,  I  can  see  no  ground  for  altering  the  interlocutor. 

Lord  Jiutiee-Olerk. — When  this  case  was  formerly  here,  I  took  the  liberty  of 
expressing,  at  considerable  length,  the  opinion  which  I  had  formed,  notwithstanding  I 
had  the  misfortune  to  differ  from  the  majority  of  your  Lordships.  I  have  again  con- 
sidered the  case,  and  have  reflected  on  what  was  said  by  your  Lordships  formerly,  but^ 
after  the  most  careful  consideration,  I  have  not  been  able  to  alter  the  opinion  which  I 
then  entertained; — an  opinion  which,  with  deference,  appears  to  me  to  follow  as  a 
necessary  consequence  of  the  decisions  which  have  been  recently  pronounced  in  the 
other  Division  of  the  Court,  and  which  have  been  ultimately  affirmed  by  the  judgment 
of  the  House  of  Lords. 

There  is  one  argument  maintained  in  the  answers,  on  which  the  defender's  counsel 
pointedly  rests  the  strength  of  his  case,  and  if  he  were  able  to  bring  it  completely 
within  that  principle,  and  to  shew  me,  that  the  authorities  are  with  him,  and  that  this 
case  falls  necessarily  to  be  regulated  by  it^  under  the  limitation  to  which  I  shall  immedi- 
ately call  your  Lordships'  attention,  I  would  not  for  one  be  averse  to  go  along  with  him, 
namely,  that  in  all  questions  of  restriction  and  fetters  as  to  the  powers  and  rights  of 
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the  heirs  of  entail,  the  strictest  interpretation  is  uniformly  due,  has  been,  and  shouM 
still  be  given  to  them  by  the  Court  It  does  appear  to  me,  that  the  doctrine  which  \b 
here  pressed  upon  your  Lordships,  even  as  it  is  endeavoured  to  be  bottomed  on  the 
authorities,  has  been  pleaded  too  high,  because  it  goes  to  this,  if  I  understand  it  rightly, 
that  not  only  is  the  strictest  interpretation  to  be  applied  in  all  questions  as  to  restrictioDS 
and  fetters,  but  that,  both  at  common  law,  and  under  the  statute  1685,  a  particular 
style  of  language  has  been  sanctioned  and  confirmed,  from  which,  in  no  case,  can  any 
relaxation  be  permitted,  and  that  parties  must  be  held  bound  by  that  particular  style, 
otherwise  no  effect  can  be  given  to  the  restrictions.  I  do  most  confidently  say,  that  I 
cannot  accede  to  that  doctrine.  I  see  [321]  no  authority  for  it.  I  see  no  decision  that 
lays  down  any  such  dictum,  and  I  see  no  principle  of  the  law  which  would  warrant  me 
in  adopting  it. 

I  apprehend  it  to  be  quite  clear,  in  conformity  with  the  true  import  of  the  authorities 
to  which  I  have  alluded,  as  to  strictness  of  interpretation,  that  if  the  language  of  the 
maker  is  clear  and  intelligible  in  reference  to  the  three  great  prohibitions  which  are 
mentioned  in  the  Act  1685,  against  altering  the  order  of  succession,  selling,  or  contract- 
ing debt, — if  his  will  is  expressed  in  clear  language,  so  that  you  can  have  no  doubt  what 
he  intends, — there  is  nothing  in  any  one  of  the  decisions  on  which  it  can  be  argued, 
that  if  he  does  not  adopt  the  language  of  the  entails  which  existed  either  before  or  after 
the  Act  1685,  effect  is  not  to  be  given  to  his  will.     I  apprehend  that  you  have  on  this 
point  one  authority  of  the  most  decisive  kind,  in  a  case  which,  though  glanced  at  in  the 
papers  in  reference  to  other  parte  of  the  case,  has  not  been  mentioned  as  to  the  point  I 
am  now  speaking  to.     The  very  doctrine  which  is  now  maintained  in  the  answers  was 
argued  on  most  ably,  both  here  and  in  the  House  of  Lords.     It  had  the  sanction  of  a 
respectable  minority  of  the  Court  here,  and  it  was  powerfully  argued  in  the  House  of 
Lords,  but  ultimately  disregarded,  and  the  principle  adopted  that  I  have  now  taken  the 
liberty  of  stating  to  your  Lordships,  that,  if  the  meaning  of  the  entailer  is  clear,  it  is  of 
no  consequence  what  language  he  has  used.     The  case  which  I  allude  to  is  that  of 
Boxburgh,  the  case  on  the  question  as  to  the  validity  of  the  entaiL     It  was  a  case  of 
an  absolute  conveyance  of  the  estate  to  a  stranger.     It  was  contested  on  the  part  of  tha 
heir  of  entaiL     Your  Lordships  will  recollect  the  nature  of  the  argument     I  may  say 
that  it  was  neither  executed  in  terms  of  the  Act  1685,  nor  expressed  in  the  common 
language  of  deeds  of  entail.     The  clause  of  that  tailzie,  on  which  I  take  the  liberty  to 
rest  my  observation,  was,  "  that  it  shall  not  be  lawful  to  the  persons  before  designedf 
&c.  to  make  or  grant  any  alienation,  disposition,  or  other  right  or  security  whatsomever 
of  the  said  lands,  &c.  neither  yet  to  contract  debts,  nor  do  any  deeds  whereby  the  samen, 
or  any  part  thereof,  may  be  apprizit,  adjudgit,  or  evicted  frae  them,  nor  yet  to  do  any 
thing  in  hurt  of  thir  presents,  and  of  the  foresaid  talkie  and  succession,  &c. :  reserving 
always  liberty  and  priviledge  to  our  said  airs  of  tailzie  to  grant  feus,  tacks,  and  rentals 
of  such  parts,  &c.  as  they  shall  think  fitting,  provided  the  samen  be  not  made  and 
granted,  in  hurt  and  diminution  of  the  rental  of  the  samen  lands  and  others  foresaid." — 
That  is  the  clause  under  which  the  heirs  of  entail  maintained  that  it  was  an  ineffectual 
grant.     Mr.  Gawler  went  on  the  argument,  that  there  was  not  an  absolute  prohibitlcHi ; 
there  was  an  exception  as  broad  as  the  prohibition  itself,  and,  therefore,  there  was  no 
prohibition.     I  shall  not  detain  your  Lordships  with  stating  at  length  the  nature  of  the 
argument  which  was  then  maintained,  farther  than  to  say,  that  it  was  bottomed  on  the 
very  same  principle  which  is  so  strongly  urged  in  those  answers,  and  that  yon  |]322] 
have  only  to  apply  the  decisions,  which  were  just  the  very  cases  which  I  have  now  gone 
over.     The  whole  weight  of  the  argument  was  brought  before  the  Court  in  the  very 
shape  in  which  it  now  comes  before  us.     Some  of  the  Court  went  distinctly  on  the 
argument  here  used,  that  they  had  no  authority  whatever  to  put  forth  their  hands,  and 
pull  down  the  fabric  of  those  decisions,  which  are  put  forward  here  as  trying  your 
Lordships  to  adopt  the  construction  of  the  respondents.     I  remember  well  the  pow6^ 
ful  argument  which  was  maintained  by  Mr.  Clerk  in  the  House  of  Lords,  how  forcibly 
he  shewed  that  many  things  might  be  done  "  to  the  hurt  and  and  prejudice  of  the  order 
of  succession  and  title  above  written,''  without  its  being  against  the  fetters  of  the  entaiL 
Whatever  might  have  been  the  purpose  of  the  Earl,  he  said,  you  are  not  entitled  to 
look  to  it,  but  must  confine  yourselves  to  the  strict  and  legal  interpretation  which  has 
been  adopted  in  other  cases  previously  decided  by  the  Court     I  shidl  not  enter  into  the 
detail  of  the  answer  which  was  made  to  this  argument,  but  it  apsounted  just  to  this^ 
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that,  if  the  meaning  of  the  entailer  was  clear,  weight  ought  to  be  given  to  it,  and  that 
the  Judges  were  bound  to  construe  the  deed  so  as  to  give  it  effect.  And  the  judgment 
of  the  House  of  Lords,  your  Lordships  know  well,  was  decisive  of  the  great  question  as 
to  that  matter,  and  a  more  solemn  and  deliberate  sentence  never  was  pronounced  either 
in  this  Court  or  in  the  House  of  Lords. 

Now,  my  Lords,  if  there  is  any  weight  due  to  that  authority,  and  I  know,  in  your 
Lordships'  books,  no  case  which  is  entitled  to  more  respect,  I  do  say,  that  the  principle 
of  it  appears  to  me  to  enter  most  essentially  into  the  decision  of  the  present  question. 
You  are  to  turn  your  eyes  to  the  entail  now  under  consideration ;  you  are  to  consider  if 
it  is  perfect,  valid,  and  sufficient  in  the  three  great  branches,  particularly  if  the  prohibi- 
tion against  selling  and  disponing  is  complete ;  and  whether,  under  that  branch  of  the 
entail,  there  is  or  is  not  an  effectual  prohibition  against  alienations.  That  is  the  question, 
and  I  beg  leave  to  say,  that  I  desire  to  be  understood  for  one  as  demurring  to  the  idea, 
that  we  are  called  on  to  say  what  is  the  true  meaning  of  the  word  disposition.  That  is 
not  the  question  which,  in  my  opinion,  is  to  be  decisive  in  this  case ;  but,  whether  there 
is  an  effectual  prohibition  against  alienations  under  the  prohibition  to  dispone ;  for  if 
that  word  shall  be  held  sufficient  to  prohibit  the  putting  away  of  an  estate,  then,  with 
great  deference,  it  appears  to  me,  that  that  is  decisive  of  the  only  question  now  before 
na. 

I  have  no  intention  to  resume,  at  any  length,  the  reasons  which  I  formerly  gave  for 
my  opinion,  but  it  does  appear  to  me  that  there  are  solid  grounds  for  maintaining,  that, 
in  the  language  of  the  Acts  of  Parliament,  of  our  most  eminent  writers,  of  the  reports 
of  the  Court,  and  particularly  of  the  Act  1685,  a  prohibition  to  dispone  is  effectual,  and 
equal  in  every  respect  to  a  prohibition  to  alienate.  It  is  quite  in  vain  to  go  into  a 
critical  examination  of  the  different  points,  but  I  am  clearly  of  opinion  [323]  that  we 
are  trying  the  meaning  of  a  word  familiar  in  the  law  language  of  Scotland ;  I  mean  the 
word  dispone.  Though  the  authorities  of  dictionaries  would,  no  doubt,  illustrate  the 
point,  the  mode  in  which  we  are  bound  to  consider  it,  is  as  a  precise  word  occuring  in 
the  law  language  of  an  entail,  to  which  we  must  give  that  effect  which  appears  to  be 
due  to  it  from  a  consideration  of  the  deed  in  which  it  occurs. 

It  has  been  found  in  the  cases  of  Ardgatty  and  Eastfield,  that  a  prohibition  to 
dispone  does  not  bar  an  alteration  of  the  order  of  succession.  I  bow  to  those  authorities ; 
I  see  that  it  has  been  so  found.  But  it  does  appear  to  me,  that  those  decisions  are  not 
of  that  powerful  and  weighty  authority  in  the  decision  of  this  case  which  has  been 
supposed.  The  prohibition,  in  the  case  of  Eastfield,  was,  '*  that  it  should  not  be  leisome 
to  sell,  alienate,  and  dispone  the  lands  and  others,  &c.  either  irredeemably,  redeemably, 
or  under  reversion ;  or  to  grant  wadset  infef tments,  to  burden  the  said  lands  with  any 
servitudes,  or  other  burdens,  or  to  set  tacks,"  &c.  The  Court  found  that  this  did  not 
bar  an  alteration  of  the  order  of  succession  by  a  gratuitous  disposition,  and  the  interpre- 
tation I  am  disposed  to  put  on  that  decision  is,  that  it  may  be  held  as  establishing  that 
a  prohibition  to  alienate  is  just  the  same  as  a  prohibition  to  dispone.  Indeed,  this  was 
expressly  found  there,  for  the  word  dispone  occurred  as  well  as  the  word  alienate.  It 
was  held  not  to  be  meant  to  bar  an  alteration  of  the  order  of  succession ;  there  was  no 
such  precise  and  substantive  prohibition  as  to  effect  that ;  and  it  appears  to  me,  that, 
when  you  examine  narrowly  into  the  decisions  in  the  cases  of  Eastfield  and  Ardgatty, 
they  amount  to  neither  more  nor  less  that  this,  that  the  word  dispone  has  a  meaning 
totedly  different  from  that  of  altering  the  order  of  succession,  and  that  it  is  just  to  be 
considered  as  synonymous  with  a  prohibition  to  sell,  alienate,  or  dispone,  not  and 
dispone ;  clearly  shewing,  that  a  prohibition  to  dispone  or  to  alienate  would  come  up  to 
what  I  hold  to  be  the  meaning  of  this  part  of  the  clause. '  Those  decisions,  I  therefore 
think,  ought  rather  to  be  considered  as  authorities  in  favour  of  the  pursuers  than  of  the 
defenders ;  and,  with  all  the  deference  and  respect  which  is  due  to  the  decision  of  the 
last  branch  of  the  case  of  Stobbs,  I  can't  reconcile  it  to  the  other  decisions  pronounced 
by  the  Court  with  a  reference  to  that  same  entail ;  and,  at  sdl  events,  it  is  manifestly 
distinguished  from  the  present  case,  in  respect  that  the  prohibition  there  was  contained 
in  the  irritant,  and  not  in  the  prohibitory  clause.  Lord  Gillies  made  no  express  finding, 
but  gave  a  general  decision,  that  a  lease  for  77  years  was  not  barred,  notwithstanding 
the  taking  of  a  grassum;  and  I  see  it  expressly  stated,  that  no  general  opinion  was 
then  given  by  the  Court  on  the  meaning  of  the  word  dispone ;  and  though  I  look  on 
that  decision  with  respect^  yet,  as  it  was  a  single  decision,  which  has  not  been  carried^ 
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to,  and  confirmed  by,  the  House  of  Lords,  I  am  bonnd  to  giye  my  opinion  at  pfosent 
[324]  without  regard  to  it,  which,  without  detaining  your  Lordships  longer,  is  just  this : 
that  there  appears  to  me  to  be  in  this  case  an  effsctual  prohibition  against  alienations ; 
that  a  lease  for  300  years  of  a  part  of  an  estate,  is  an  alienation  and  a  violation  of  the 
entail,  where  there  is  such  a  prohibition,  and  that  the  pursuers  are  entitled  to  have  it 
reduced. 

Ltord  Olerdee. — I  agreed  with  Lord  Justice-Clerk  when  the  case  was  last  here,  and  I 
have  yet  seen  no  reason  for  altering  my  opinion. 

I  think  all  the  authorities  quoted  by  the  defenders  are  of  this  nature,  that  they 
relate  to  the  three  great  matters  which  the  Act  of  Parliament  was  meant  to  provide 
for ;  namely,  selling,  contracting  debt^  and  altering  the  order  of  succession ;  and  the 
principle  which  they  establish  amounts  to  this,  that  we  are  not^  from  the  regulations 
which  are  made  as  to  any  one  of  those  classes,  to  infer  similar  regulations  to  others 
which  are  not  expressed ;  that  we  are  by  no  means  to  infer  any  thing  with  regard  to 
what  may  have  been  the  entailer's  purpose  in  any  one  of  these  clauses,  from  what  he 
may  have  expressed  in  any  of  the  others.     They  are  all  perfectly  distinct  in  themselves. 
A  man  may  find  it  expedient  to  prohibit  an  alteration  of  the  order  of  sucoession,  and 
yet  not  to  prohibit  a  sale ;  or,  on  the  other  hand,  he  may  choose  to  prohibit  his  heirs 
from  contracting  debts,  and  yet  allow  them  to  alter  the  order  of  succession ;  and  in  the 
same  way,  from  the  general  rules  and  regulations  which  prohibit  either  sales  or  altera- 
tions of  the  order  of  succession,  or  contracting  debt,  it  by  no  means  follows^  that  a  man 
may  not  choose  to  leave  his  heir  the  power  of  selling  the  estate.     These  great  branches 
of  an  entail  are  totally  distinct  from  each  other.     A  person  may  very  reasonably  intend 
to  make  an  entail  which  shall  reach  the  one  class,  without  doing  any  thing  which  shall 
reach  the  others,  and,  therefore,   there  is  no  pretence  for  admitting  arguments  by 
inference  from  the  one  to  the  other  with  regard  to  any  of  them.     A  man  may  choose  to 
put  one  set  of  heirs  under  different  prohibitions  from  another  set.     It  is  very  reasonable 
to  suppose  that  the  entailer  may  have  had  such  different  views ;  and  in  such  cases  there 
is  every  possible  reason  for  adhering  rigidly  to  that  strict  interpretation  which  is  oaor 
tended  for  by  the  defenders.     But  that  is  a  quite  different  thing  from  saying,  that)  in 
any  one  of  those  branches  of  an  entail,  you  are  not  to  venture  upon  an  interpretation  of 
what  the  maker  may  have  said,  and  to  endeavour  to  give  his  own  meaning  to  his  own 
words.     Now,  according  to  the  strict  argument  of  the  defenders,  the  prohibition  to  dis- 
pone, I  conceive,  and  take  it  for  granted,  meant  exactly  the  same  thing  as  if  the  entailer 
had  said,  that  the  heirs  were  not  to  convey  the  estate  by  way  of  disposition.     I  should 
like  very  much  to  see  how  they  would  argue  if  the  heir  had  tried  to  make  away  with 
the  estate  without  any  disposition;    as  for  instance,  by  granting  a  procuratory  of 
resignation  ad  remanenttam.     Would  not  that  do  to  carry  the  estate  I    And  could  any 
man  maintain  that  that  was  a  disposition,  when  it  [326]  could  not,  from  its  style,  con- 
tain the  word  dispone  in  any  part  of  it?    And  there  are  various  other  contrivances 
which  might  be  fallen  upon  for  getting  rid  of  the  entail,  if  you  are  to  hold  that  a 
prohibition  against  disponing,  is  precisely  equivalent  to  a  prohibition  against  putting 
away  the  lands  by  a  disposition.     But  I  do  not  think  that  we  are  entitled  to  tc^e  the 
word  dispone  in  this  sense.     I  think  it  is  quite  plain,  that,  under  it,  there  is  no  oon^ 
ceivable  way  in  which  the  heirs  of  entail  would  be  entitled  to  sell  the  estate.     There 
are  here  prohibitions  which  put  it  out  of  the  power  of  the  heir  of  entail  to  alienate  the 
estate  in  any  manner  whatever. 

In  the  next  place,  I  am  of  opinion,  that  this  long  lease  is  a  species  of  alienation ; 
and  I  think  that  the  real  and  substantial  meaning  of  this  clause  is  such,  as  to  warrant 
us  in  finding,  that  the  entailer  has  shewn  an  intention  sufficiently  strong,  that  the  hein 
of  entail  shaJl  be  limited  in  their  engagements,  and  that  they  should  not  be  entitled  to 
do  any  thing  which  should  affect  the  estate  to  so  great  a  degree. 

But  I  do  not  think  it  is  of  much  consequence  whether  it  is  to  be  held  as  amountiDg 
to  an  alienation  or  not.  Whether  rightly  or  not,  it  is  not  necessary  to  determine  at 
present ;  but  I  understand  it  has  of  late  been  held  to  be  law,  that  an  heir  of  entail 
cannot  let  a  lease  for  even  a  short  time  where  he  takes  a  grassunL  But  that  is  no 
alienation.  If  it  was  merely  on  the  ground  of  alienation,  again,  no  man  could  say  that 
a  lease  of  the  mansion-house  was  prohibited.  It  is  an  act  against  the  natural  and 
proper  use  of  the  estate,  which  the  law  does  not  permit ;  and  I  think  the  very  same 
^lution  must  apply  to  the  lease  of  any  part  of  the  estate  for  so  extraordinary  a  perio^l 
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as  this.    And  I  am,  on  the  whole,  clearly  of  opinion,  that  we  ought  to  alter  the 
interlocutor. 

Lard  Robertson, — I  have  never  seen  any  reason  for  altering  the  opinion  which  I 
expressed  the  first  time  the  case  was  put  up  for  advising,  which  was  in  favour  of  the 
defender. 

Lord  BanncUyne, — ^If  this  had  been  a  question  inter  hceredea^  the  argument  of  my 
Lord  Justice-Clerk  would  probably  have  applied ;  the  case  of  Roxburgh  was  so,  or  at 
least  equivalent  to  it,  for  it  was  a  case  of  a  gratuitous  disposition  ;  bat  this  is  a  strictly 
onerous  transaction. 

The  Court  being  equally  divided,  the  case  stood  over  for  the  opinion  of  Lord 
Meadowbahk,  who,  3d  March  1815,  delivered  it  to  the  following  effect : 

In  giving  my  opinion  on  this  case,  I  regret  very  much  that  I  was  not  present  at  the 
deliberation  of  your  Lordships,  that  I  might  have  had  an  opportunity,  of  which  I  have 
been  unfortunately  deprived,  of  understanding  thoroughly  the  grounds  of  the  difference 
between  the  views  stated  by  two  of  your  Lordships,  and  the  opinion  which  I  entertain. 
It  is  my  duty,  however,  [^6]  to  deliver  the  opinion  that  I  have  formed.  It  is  the 
same  which  I  explained  formerly,  and  which  I  have  yet  seen  no  occasion  to  alter. 

The  thiuK  that  called  my  attention  most^  was  a  doctrine,  if  I  am  correct  in  the  notes 
which  I  took  at  the  former  advising  of  the  opinion  delivered  by  my  brother,  Lord 
Glenlee,  and  which  he  stated  shortly  on  that  occasion,  though,  from  the  notes  with 
which  I  have  been  furnished  of  what  he  said  at  the  last  advising,  he  seems  now  to  have 
repeated  at  greater  length,  and  more  emphatically,  viz.  that  the  rule  of  strict  interpreta- 
tion does  not  apply  to  each  of  the  fetters  taken  separately,  but  only  in  distinguishing 
one  from  another. 

If  I  am  right  in  supposing  that  that  was  his  Lordship's  opinion,  I  must  declare  my 
utter  and  entire  dissent  from  it.  I  know  of  no  authority  for  it,  and  I  take  it  to  be 
completely  contrary  to  principles  the  best  established  in  the  law  of  Scotland.  I  conceive 
the  law,  as  stated  by  his  Lordship,  to  be  perfectly  correct,  as  to  the  impossibility  of 
arguing  from  one  fetter  to  another,  so  as  to  make  the  expressions  contained  in  one  of 
them  supply  the  defects  of  the  rest.  But  I  am  equally  clear,  and  it  follows  from  the 
same  principles  which  render  that  law,  that  it  is  impossible  to  supply  deficiencies  within 
any  particular  fetter,  from  a  general  collection  .of  intention,  gathered  from  that,  or  any 
other  part  of  the  deed.  I  mean  in  cases  where  the  interest  of  creditors  or  onerous 
third  parties  is  concerned.  With  heirs  it  is  a  different  thing.  Though,  even  with 
them,  in  questions  of  fetters,  your  Lordships  know  that  the  rule  of  strict  interpretation 
has  been  held  to  apply.  But  I  have  always  understood  most  distinctly,  that,  in  all 
questions  with  third  parties,  there  is  just  as  much  difficulty  in  inferring  a  construction 
in  any  individul  fetter,  from  words  there  used  to  words  that  are  not  used,  so  as  to 
imply  any  meaning  that  is  not  distinctly  expressed.  What  is  it  that  makes  a  strict  con- 
struction necessary  t  It  is  just  this,  that  entails  are  contrary  to  the  nature  of  property. 
Toe  world  was  given,  by  the  law  of  nature,  to  the  occupant  for  the  time ;  but  what 
right  has  that  occupant  to  trammel  up  future  generations  ?  He  has  none.  He  may 
give  the  estate  out  of  his  hand  if  he  likes,  but  nothing  but  an  express  statute  can  enable 
him  to  legislate  for  future  generations.  I  take  that  to  be  the  law  of  common  sense, — 
the  law  of  nature, — and  the  law  of  nations. 

I  am  led  to  make  these  remarks  from  observing  a  doctrine  hinted  at  from  the  Bar, 
which  appears  to  me,  I  own,  not  a  little  singular  to  be  stated  at  this  time  of  day.  My 
Lords,  it  seems  to  be  seriously  suggested,  that  entails  are  not  founded  on  statute  only, 
but  have  an  existence  at  common  law.  I  don't  blame  a  party  for  attempting  any  thing 
that  may  seem  to  him  to  have  the  most  remote  possibility  of  aiding  his  cause,  but  I 
must  say,  that  a  more  desperate  attempt  I  never  saw  made  in  any  case,  and  sure  I  am 
that  it  will  not  impose, — ^I  do  not  say  on  any  lawyer,  but  on  any  person  even  moderately 
skilled  in  the  rudiments  of  law. 

My  Lords,  I  am  not  now  speaking  from  my  own  authority.  [327]  I  speak  the 
unanimous  judgment  of  this  Court,  while  Lord  Justice-Clerk  Miller  and  Lord  Braxfield 
sat  on  the  Bench.  It  was  the  unanimous  opinion  of  the  Court  in  the  case  of  Agnew  of 
Sheughan,  that  the  case  of  Stormonth  was  wrong  decided,  and  that  entails  had  not  a  foot 
to  stand  upon  but  the  statute  1685.  They  are  the  mere  creatures  of  that  statute.  Can 
there  then  be  a  doubt,  that,  where  che  interest  of  third  parties  is  concerned,  every  part 
of  an  entail  is  liable  to  the  strictest  interpretation  ?    The  only  exception  in  my  know- 
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ledge,  or,  I  shoald  rather  say,  the  only  thing  like  an  ezoeption, — ^for  I  do  not.go  the 
length  of  venturing  to  hold  that  it  is  one, — ^is  the  case  of  a  permissive  clanae  lor  the 
purpose  of  ordinary  administration, — ^the  power  of  granting  feus,  for  instance,  in  the 
Roxburghe  case,  where  a  peculiar  doctrine  had  been  adopted  on  a  clause  reserving  power 
to  feu.  But  that  was  a  very  particular  case,  and  I  doubt  if  the  House  of  Lords  would 
have  so  decided,  or  rather,  I  should  say  I  have  no  doubt  that  they  would  not  have  had 
one  moment's  hesitation  in  the  case,  if  Duke  William  had  sold  his  feus  to  the  best 
bidder,  for  onerous  considerations,  and  spent  or  given  the  money  away  next  day.  My 
Lords,  the  onerous  purchaser  would  have  been  safe;  his  right  would  have  been 
unchallengeable. 

But  the  case  there  was  very  different.  It  was  a  gratuitous  successor  of  the  Duke ; 
it  was  with  him  the  challenge  was  entered  into ;  and  it  was  there  that  I  conceived  i% 
was  impossible,  consistently  with  the  authority  of  the  case  of  Greenock,  for  the  Court  to 
allow  a  permissive  clause,  evidently  intended  for  the  purpose  of  ordinary  administratioD, 
to  be  wrested  into  an  engine  for  defeating  the  fetters  of  the  entail ;  and,  as  I  andecsttnd 
it)  that  was  generally  the  ground  of  the  final  judgment  of  the  House  of  Loida.  Baft^ 
in  all  other  cases,  without  exception  (if,  indeed,  that  be  an  exception),  I  take  it  that 
each  fetter  of  an  entail  is  to  be  interpreted  strictly  in  arguing  from  one  to  another, 
and  not  only  so,  but  also  in  every  case,  within  each  individual  fetter  of  the  entail 
itself. 

In  illustration  of  this  opinion,  of  which,  I  dare  say,  I  never  shoald  have  entered  into 
the  details,  if  I  had  had  the  pleasure  of  hearing  your  Lordships,  but  which  I  have  thought 
it  my  duty  to  state  distinctly,  from  seeing  the  argument  in  these  very  able  papers,  nothing 
goes  farther  than  the  case  which  I  have  now  in  my  hands.  We  have  all  the  gnat 
fetters  very  distinct^  and  regularly  fortified  imder  the  three  great  bonds  that  create  a 
fetter,  the  prohibition,  the  irritancy,  and  the  resolution. 

It  is  agreed,  that  they  cannot  argue  from  the  one  to  the  other.  The  pursuer, 
indeed,  tries  it  sometimes.  I  don't  blame  him  for  that,  but  it  won't  pass  with  the 
Court;  and  I  take  it  to  be  just  as  impossible  to  infer  prohibitions,  resolutions,  and 
irritancies,  within  an  individual  fetter,  which  are  not  contained  in  it^  as  to  carry  them 
from  another,  in  order  to  make  any  one  fetter  complete  which  is  defective.  The  only 
fetter  that  is  supposed  to  be  defective  h^re,  is  that  regarding  sale  and  alienation.  What 
is  that  fetter  ?  It  is,  that  "  it  shall  not  be  leisome  to  sell,  dispone,  wadset,  or  impig- 
[328]  >norate  the  said  lands  and  others  foresaid,  or  any  part  or  portion  thereof,  or  to 
grant  infeftments  of  annualrent  out  of  the  samen,  or  any  other  right  or  security,  either 
redeemable  or  irredeemable,"  &c. 

My  Lords,  here,  therefore,  sale  is  clearly  prohibited.  Now,  sale  comprehends  un- 
doubtedly all  alienation  for  a  price.  The  whole  of  that  species  of  alienations  are  there- 
fore prohibited ;  and  I  don't  care  in  what  way  you  interpret,  or  however  narrow  you 
make  the  word  dispone^  The  want  of  the  word  alienate  will  not  abridge,  nor  in  any 
respect  limit  the  meaning  of  the  word  sale.  Wherever  there  is  a  sale,  it  is  prohibited, 
it  is  resolved.  There  is  an  irritancy  of  the  sale,  and  a  resolution  of  the  right  of  the 
contravener ;  and  I  don't  care  what  instrument  is  made  use  of,  whether  it  is  called  a 
disposition  or  an  instrument  of  resignation.  The  sale  is  quite  enough  for  me.  This 
clause  affords  very  good  ground  for  cutting  down  a  sale,  even  though  it  be  executed  by 
a  procuratory,  which  is  not  prohibited.  Or  suppose  it  to  be  done  by  a  grants  as  by  a 
feu-charter,  where  there  are  no  disponing  words  used.  Notwithstanding  this,  it  is  jost 
a  sale,  and  is  just  as  much  prohibited  as  a  sale  a  me  and  de  me.  It  ia  an  alienation  for 
a  valuable  consideration,  which  is  a  sate, 

I  am  far  from  saying,  therefore,  that  the  prohibition  to  eeU  should  be  limited,  because 
the  word  dispone  has  a  limited  meaning ;  but  I  say,  that  if  there  is  no  word  precluding 
that  species  of  alienation,  which  is  not  comprehended  under  the  word  soZe,  it  will  be 
good  and  effectual.  It  is  not  prohibited.  Possibly  if  it  was  before  me  in  a  declarator, 
I  might  think  the  prohibition  sufficient  in  a  question  inter  Tueredea.  1  might  find  and 
declare  so,  but  sure  I  am  that  judgment  would  not  bind  a  singular  successor.  It  would 
not  bind  an  onerous  dealer.  It  would  have  no  effect  of  that  kind,  unless  there  were  an 
explicit  term  used  in  the  fetter  to  prohibit  that  species  of  alienation  which  is  not 
included  under  the  word  sale.  Now,  where  is  there  such  a  word  here  I  There  is  the 
word  dispone ;  but  is  dispone  any  thing  else  than  a  technical  law  term  1  We  have  had 
a  number  of  law  words  ingrafted  on  the  common  lauguage,  but  I  never  heard  that 
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phrase  used  in  common  parlance,  bo  as  to  signify  in  any  way  alienation  generally.     I 
have  no  doubt,  according  to  the  researches  of  my  learned  friends,  that  a  very  common 
thing  has  taken  place  here,  that  terms  which  express  a  mode  of  alienation  technically, 
and  the  mode  most  commonly  employed  for  the  purpose,  will  often  be  used  to  signify 
alienation  generally.     In  this  way,  the  entailer,  instead  of  taking  the  word  alienattony 
which  comprehends  the  whole  category,  has  taken  the  word  dispone^  which  signifies  the 
mode  most  commonly  employed  for  the  purpose  of  accomplishing  alienation.     But  in 
deeds  of  entail,  will  that  be  enough  to  infer  a  fetter,  when  your  Lordships  see,  that, 
under  the  known  common  technical  meaning,  §he  only  proper  technical  meaning  of  the 
word  employed,  that  species  of  alienation  is  not  comprehended?    [329]  It  is  there  I 
hesitate, — there  that  I  am  at  fault.     I  cannot  get  over  it.     I  will  say  that  if  there  is  a 
word  in  Scotch  law  language  which  is  technical,  it  is  the  word  diepone.     If  I  may  use 
an  expression  of  my  Lord  Mansfield,  I  would  say  that  I  have  served  an  apprenticeship 
to  that  word.     There  are  very  few  technical  expressions  in  the  law  of  Scotland ;  but 
there  are  some  which  have  been  held  essentially  necessary,  in  order  to  give  effect  to 
some  kinds  of  deeds.     Dispone  is   one   of  them,  and  is  held  to  be  necessary  in  all 
conveyances  of  heritage.     I  remember  once,  when  at  the  Bar,  of  attempting  to  shew, 
that  the  essence  of  all  such  conveyances  lay  in  the  use  of  verba  de  presenti,  as  distinguish- 
ing them  from  wills,  which  are  expressed  in  verba  de  futuro^  and  that  it  was  of  no 
consequence  what  the  words  employed  were.     That  was  my  argument,  and  I  laboured 
hard  to  make  out  that  give  and  grant  were  quite  enough,  but  it  would  not  do.     I  lost 
the  cause  unanimously.     I  could  not  gain  a  single  Judge  on  the  Bench.     There  was  the 
unfortunate  word  bequeath  tacked  in.      The  word   dispone  was  held   to  be   quite 
technically  necessary,  and  I  was  not  listened  to. 

I  take  it,  my  Lords,  that,  in  all  conveyances  from  one  person  to  another  d  me  and 
de  me,  the  word  dispone  is  requisite.  One  may  grant  power  to  another  to  dispone  for 
him,  or  to  make  a  new  grant  by  means  of  a  procuratory  of  resignation.  But  I  take  it 
that  the  word  dispone  is  quite  necessary  in  any  thing  else ;  at  any  rate,  I  am  clear,  and 
it  strikes  me  as  in  the  present  case  irresistible,  that  dispone  is  only  properly  known  in 
the  law  of  Scotland  as  a  conveyance ;  that  it  does  not  comprehend  alienation  in  all  its 
branches ;  and  that,  beyond  doubt,  in  the  cases  of  Turner,  Queensberry,  and  Balbedy, 
the  Court  went  upon  the  word  cdienate.  The  category  of  alienation  is  clearly  compre- 
hensive of  the  lease  that  is  under  challenge,  but  I  do  believe,  that  there  is  not  a  man 
in  Scotland  that  ever  took  it  into  his  head,  when  he  got  a  tacky  that  he  had  got  a 
disposition.  1  don't  believe  that  there  is  a  writer's  apprentice  in  Edinburgh,  that,  if 
you  were  to  ask  him  about  it,  would  ever  conceive  that  a  tack  was  a  disposition.  No 
one,  in  construing  a  clause,  would  ever  think  of  considering  the  term  disposition  as 
comprehensive  of  all  sorts  of  alienation.  It  appears  to  me  utterly  impossible.  I  can't 
do  it.  It  would  overturn  all  my  ideas  of  the  proper  construction  of  entails, — of  the 
rules  of  construction  which  have  been  most  solemnly  established,  if  your  Lordships  were 
to  hold,  that,  because  it  was  possible  for  the  entailer  to  have  used  the  word  dispone  as 
comprehending  all  alienation,  that  therefore,  in  a  question  with  creditors,  it  could  be 
considered  as  a  legitimate  prohibition  to  that  extent 

I  am  very  clearly  of  opinion,  with  Ijords  Bannatyne  and  Robertson,  that  your 
Lordships  ought  to  adhere. 

The  Court  (3d  March  1815)  adhered. 


No.  7L       F.C.  N.S.  IV.  335.     8  March  1815.     1st  Div.— Lord  Hermaud. 

Balfour,  Junor,  and  Company,  Purauers. — Moncreiff  et  J.  A.  Miu^ay. 

John  Gabriel  Bussell,  Defender. — Jeffrey  et  Jam^soii. 

Letter  of  credit. — A  person  wrote  to  a  correspondent  at  a  distance,  introducing  a 
manufacturing  company,  who  wished  to  effect  a  purchase  of  flax,  describing  them  as 
possessing  the  beat  character,  when  in  reality  they  were,  to  the  writer's  knowledge,  in 
a  very  embarrassed  state.  The  correspondent  attended  one  of  the  partners  to  a  holder 
of  flax,  who,  on  the  faith  of  the  letter,  made  a  sale  ou  credit  to  the  company ;  found 
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that  the  writer  of  the  letter  was,  on  the  bankruptcy  of  the  company,  liable  for  the 
price  to  the  seller. 

Hugh  Cathre,  one  of  the  partners  of  the  company  of  David  and  Hugh  Cathre,  flax- 
spinners  in  Dundee,  waited  upon  Balfour,  Junor,  and  Company,  merchimte,  Leith,  and 
expressed  a  desire  to  purchase  flax.  He  was  an  entire  stranger  to  them;  bui  Mr. 
Robertson,  merchant  in  Leith,  who  accompanied  him,  handed  them  the  following  letter, 
addressed  to  Mr.  Robertson  by  Mr.  Russell,  merchant^  Dundee : 

**June  19,  1811. — The  present  serves  to  introduce  to  you  Mr.  Hugh  Cathre,  of  the 
house  of  Messrs.  David  and  Hugh  Cathre,  flaxHspinners  here.  He  comes  to  Leith  for 
the  purpose  of  purchasing  from  five  to  ten  tons  of  the  very  best  flax,  as  the  holders  have 
none  at  present  good  enough  for  making  their  qualities  of  yarns.  If  yon  can  assist  in 
purchasing  such  a  quantity  for  them,  Mr.  Cathre  will  of  course  allow  you  a  commission. 
With  regard  to  their  character  in  Dundee,  I  can  say  it  is  of  the  best ;  and  I  have  so 
good  an  opinion  of  them  myself,  that  I  credited  them  very  lately  with  nearly  L.1000, 
which  would  be  a  great  sum  if  I  had  not  confidence  in  their  stability.  In  short,  they 
are  teased  to  purchase  coarse  flax  by  the  holders ;  but  they  wish  to  keep  up  their  char- 
acter for  good  yams,  which  would  be  lost  if  they  purchased  in  Dundee  at  present.  I 
hope  you  will  do  every  thing  in  your  power  for  Mr.  Cathre.     I  am,"  &c. 

In  consequence  of  this  letter,  Messrs.  Balfour,  Junor,  and  Company,  sold  to  the 
Cathres  a  quantity  of  flax,  amounting  in  value  to  L.409,  19s.  9d.,  for  which  they  took 
the  Cathres'  bill,  [336]  of  date  2d  July  1811,  payable  six  months  after  date.  Previous 
to  delivery,  Messrs.  Balfour,  Junor,  and  Company,  having  occasion  to  correspond  with 
Mr.  Jobson,  merchant,  Dundee  (25th  June  1811),  mentioned  the  sale  they  had  made, 
and  requested  to  know  what  sort  of  people  the  Cathres  were.  Mr.  Jobson,  in  reply 
(28th  June),  advised  Balfour,  Junor,  and  Company,  not  to  go  any  deeper  with  the 
Cathres ;  for  his  opinion  of  them  was  not  great,  as  he  knew,  to  a  certainty,  that  for 
some  time  past  their  affairs  had  been  much  involved,  and  their  bills  lying  over 
unpaid. 

Delivery  was  duly  made,  and  in  the  beginning  of  November  1811,  the  Cathres 
became  bankrupt. 

Balfour,  Junor,  and  Company,  raised  an  action  against  John  Gabriel  Russell, 
alleging,  that  the  defender  was  perfectly  aware  of  the  desperate  situation  and  insolvent 
circumstances  of  the  Cathres  when  he  wrote  the  letter,  which  induced  the  porsuers  to 
make  the  sale,  and  concluded  for  payment  of  the  price  of  the  flax,  with  interest  and 
expences. 

A  proof  having  been  led,  counsel  were  heard  in  presence.  Of  the  import  of  the 
proof,  it  is  sufficient  to  say,  that  although  the  evidence,  as  to  the  opinion  of  merchante, 
of  the  credit  of  the  Cathres  at  the  time  when  the  letter  was  written,  was  contradictoiy, 
it  was  clearly  established,  that,  not  long  previous,  their  embarrassments  had  increased  U> 
such  a  degree,  as  obliged  them  to  have  recourse  to  the  assistance  of  their  friends,  and, 
in  consequence,  the  Cathres'  heritable  property  had  been,  and  still  remained,  deeply 
burdened.  It  also  was  proved,  that  with  these  circumstances  Mr.  Russell  was  perfectly 
acquainted ;  that  he  had  acted  as  the  Cathres'  agent ;  and  had  taken  heritable  security 
for  an  advance  he  made  the  company. 

The  pursuers  argued : — ^Russell,  in  the  complete  knowledge  of  the  embarrassments 
of  the  Cathres,  wrote  a  letter  of  introduction,  containing  a  gross  misrepresentation  as  to 
their  credit ;  and,  trusting  to  the  fidelity  of  this  letter,  the  pursuers  made  a  sale,  which, 
in  other  circumstances,  they  would  not  have  done.  The  notice  of  the  doubtful  char- 
acter of  the  house  being  received  from  Mr.  Jobson  before  delivery,  gave  the  pursuers  no 
right  of  stoppage,  since  the  bargain  was  on  credit,  and  no  stipulation  had  been  made  for 
farther  security  before  delivery. 

The  defender  anstoered : — At  the  date  of  the  letter,  the  Cathres  were  in  full  credit^ 
and  the  defender,  as  well  as  many  others,  became  freely  in  advance  to  them.  Besides, 
the  letter  was  not  addressed  to  the  pursuers,  but  to  Mr.  Robertson.  If,  then,  the 
pursuers  looked  to  it  for  security,  their  recourse  lies  against  Mr.  Robertson,  and  not 
against  Mr.  Russell.  At  all  events,  if  they  did  r^ard  the  letter  as  a  guarantee,  they 
were  bound  to  intimate  this  resolution  to  Mr.  RusselL  Besides,  before  delivery, 
[337]  they  had  positive  information  of  the  doubtful  credit  of  the  Cathres,  and,  if  they 
believed  thid  intelligence,  ought  to  have  exercised  their  right  of  retention* 


T.a  1815,  H.8.  nr.         balfour,  junor,  &  oo.  v.  russell.  987 

The  Court  appointed  parties  to  prepare  minutes  of  the  English  cases  and  authorities ; 
and  this  order  being  obeyed,  their  Lordships  delivered  their  opinions. 

Lord  Hermand, — ^The  letter  written  by  the  defender  is  a  general  assurance  of  the 
respectability  of  the  Cathres;  He  intimates,  that  he  trusts  them  himself,  but  he  forgets 
to  add,  that  he  first  took  heritable  security.  There  is  concealment  in  the  letter.  Had 
he  spoken  out,  Balfour,  Junor,  and  Company,  would  not  have  made  thelsale.  Did  the 
Cathres  deserve  the  character  given  by  the  defender  1  I  think  not.  The  defender's 
proof  seems  to  me  very  extraordinary.  The  opinions  of  his  witnesses  appear  without  a 
parallel.  Their  evidence  goes  to  this,  that  the  more  covered  are  a  merchant's  funds 
with  securities,  the  better  is  his  credit  The  letter  was  evidently  intended  only  for  a 
stranger ;  for  the  Cathres  were  in  a  situation,  which  would  have  deterred  any  reasonable 
man,  who  knew  them,  from  dealing  with  them.  As  to  the  want  of  notification,  I  see 
nothing  in  it. 

Lard  Succoth, — ^There  is  much  contradictory  evidence  on  the  point,  whether  the 
Cathres  were  or  were  not  in  good  credit  when  they  dealt  with  the  pursuers.  On  the 
whole,  however,  I  am  of  the  opinion  just  delivered.  I  do  not  go  entirely  upon  the 
misrepresentation.  I  think  that  there  is  also  a  warranty,  although  limited  to  a  certain 
extent  The  defender  says  nothing  of  his  having  taken  heritable  security  for  his 
advance.  Besides,  as  agent  for  the  Cathres,  he  sold  for  them  on  commission,  and  must 
have  been  in  full  knowledge  of  their  situation.  These  means  of  knowledge  possessed 
by  the  defender  are  important;  for,  had  matters  been  otherwise,  the  contradictory 
evidence  as  to  the  opinion  of  the  Cathres'  credit  would  have  rendered  the  decision  of 
the  question  more  difficult.  There  seems  no  doubt,  that  this  letter  was  shewn  to  the 
pursuers.  The  plea  that  it  was  directed  to  Mr.  Robertson,  and  cannot  be  available  to  a 
third  party,  I  regard  as  of  no  weight.  Mr.  Robertson  was  never  intended  to  be  the 
person  who  was  to  supply  the  flax.  He  was  to  "  assist "  in  purchasing,  but  the  defender 
did  not  trust  to  the  broker's  discretion  in  selling  the  flax  himself.  As  little  respect 
appears  due  to  the  remark,  that  the  pursuers  did  not  rely  upon  this  letter,  but  made 
further  inquiries  as  to  the  credit  of  the  Cathres.  The  pursuers  did  not  write  on  purpose 
on  this  point  to  Mr.  Jobson.  The  subject  is  casually  introduced  at  the  end  of  a  letter 
on  other  business,  and  merely  with  a  view  to  their  future  conduct  But  it  is  said,  that 
the  pursuers  might  have  refused  to  deliver  the  goods  upon  receiving  Mr.  Jobson's 
letter.  This  would  have  involved  them  in  a  law-suit.  The  sale  was  on  credit, 
[338]  but  there  was  no  stipulation  as  to  giving  security.  Besides,  the  pursuers  were 
entitled  to  look  to  Mr.  Russell's  letter  as  affording  sufficient  protection  against  any 
ultimate  loss. 

Lords  Balmuto  and  BcUgray  concurred  in  these  sentiments. 

Lord  President, — I  see  much  difficulty  in  the  case.  No  doubt,  the  Cathres  had 
been  embarrassed ;  although  this  was  more  an  embarrassment  of  the  whole  trade,  than 
peculiarly  of  this  company.  It  is  equally  clear  that  the  defender  knew  their  situation. 
Still  he  seems  to  have  had  no  intention  to  deceive.  He  trusted  that  the  Cathres  would 
pay  every  person,  if  able  to  surmount  the  immediate  pressure  of  the  times.  On  the 
whole,  however,  there  was  some  concealment,  and  the  letter  was  not  such  as  a  fair  and 
open  man  ought  to  have  written.  But  my  doubts  rest  on  a  point  of  law.  This  letter 
is  not  written  to  Balfour,  Junor,  and  Company,  but  to  Mr.  Robertson.  Whether  the 
letter  is  regarded  as  a  guarantee,  as  a  representation,  or  a  recommendation,  it  is  certainly 
a  good  letter  to  Robertson,  but  I  have  much  hesitation  in  giving  it  force  to  the  pursuers. 
,Hr.  Russell  may  have  depended  on  his  personal  confidence  in  the  person  in  whose  hands 
he  placed  "the  letter ;  he  may  have  relied  on  Mr.  Robertson's  prudence  in  not  making 
too  extensive  a  sale.  Besides,  you  cannot  know  what  secret  instructions  Mr.  Robertson 
may  have  got,  and  which  would  regulate  him,  although  it  could  not  the  conduct  of 
another.  Li  this  view  of  the  case,  it  is  material  to  observe,  that  Mr.  Robertson  had  no 
authority  to  communicate  this  letter  to  any  other  person.  Had  he  warranted  the  credit 
of  the  Cathres,  the  pursuers  would  have  had  a  good  action  against  him,  and  he  against 
-Mr.  Russell ;  but  how  can  the  pursuers  come  directly  against  Mr.  Russell  ?  I  entertain 
also  some  doubts  how  far  the  pursuers  ought  to  have  sent  the  goods,  after  learning  from 
Mr.  Jobson  the  state  of  the  Cathres'  credit     These  are  my  difficulties. 

The  Court  found,  that  ^'  the  true  condition  of  David  and  Hugh  Cathre's  circum- 
stances and  state  of  credit  was  improperly  concealed  and  misrepresented,"  and  therefore 
repelled  the  defences,  8th  March  1815. 
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Ko.  76.     F.a  N.a  IV.  340.     10  March  1815.     Ist  Div.— LoidB  Balgray  and  Alloway. 

Low,  Pursuer. — Oreenshields. 

Jeudwine,  Defender. — Gordon  et  iJ.  Bell,  2d. 

Inhibition — Registration — Execution. — ^The  objections  sustained,  that  the  record  of  an 
inhibition  contained  a  sum  less  than  the  principal  letters ;  and  that  the  execution 
was,  after  personal  citation,  published  at  the  market-cross  of  Edinburgh,  when  the 
party  inhibited  had  not  acquired  a  domicile  within  the  sheri£Edom. 

It  has  been  already  mentioned,  No.  XYIIL  mprOy  that  the  Court  had  (6tli 
December  1814),  in  a  question  between  Mr.  Low  and  Messrs.  Wedgewood  and  Jeud- 
wine, the  inhibiting  crecUtors  of  Sir  William  Johnstone,  reduced,  ex  capite  inhibUiomi, 
the  conveyance  of  an  heritable  bond  by  Sir  William  to  Mr.  Low. 

This  judgment  Mr.  Low  did  not  attempt  to  disturb,  as  far  as  Mr.  Wedgewood  was 
concerned,  but  reclaimed  with  regard  to  Mr.  Jeudwine,  upon  new  grounds,  and  argued: 
— ^The  reduction  brought  by  Mr.  Jeudwine  proceeds  upon  the  narrative,  that  the 
conveyance  challenged  is  reducible,  because,  having  instituted  an  action  before  the 
Court  of  Session  against  Sir  William  Johnstone,  concluding  in  terms  of  a  judgment  of 
the  Court  of  King's  Bench,  dated  5th  January  1804,  for  payment  of  L.  12,000  sterlingp 
and  L.33  sterling  of  damages  and  costs,  with  interest  and  expences,  Mr.  Jeudwine  had, 
upon  the  dependence,  raised  against  Sir  William  letters  of  inhibition,  dated  the  2d, 
executed  on  the  Sd,  and,  with  the  executions  duly  recorded  in  the  general  register  of 
inhibitions,  at  Edinburgh,  the  4th  of  January  1806 :  But  upon  ftY<^mining  the  r^[iiter, 
Mr.  Low  could  discover  only  an  inhibition  recorded  certainly  on  the  4th  January  1806, 
but  referring  to  a  depending  action  for  L.12  sterling,  and  alluding,  in  one  place,  tot 
judgment  of  the  Court  of  King's  Bench  of  the  15th,  and  not  of  the  5th  of  January 
1804.  There  is  therefore  no  record  at  all  of  the  inhibition  on  which  Mr.  Jeudwine 
founds;  and,  consequently,  the  transmission  of  the  heritable  bond  by  Sir  William 
Johnstone  is  unobjectionable.  The  slightest  omission  is  fatal  in  questions  of  this  kind; 
and  the  objection  is  supported,  [341]  not  only  by  the  words  of  the  Act  1581,  but  by 
every  view  of  expediency.  The  true  publication  of  an  inhibition  is  made  by  the  recori 
But  were  this  record  sustained,  a  person,  seeing  the  lands  only  burdened  to  the  extent 
of  a  mere  trifle,  might  purchase,  and  then  find  himself  excluded  by  preferable  creditors. 

Besides,  the  inhibition  was  executed  against  Sir  William  Johnstone  personally,  bat 
it  was  published  "  at  the  market^sross  of  Edinburgh,  head  borough  of  the  sheriffdom  of 
Edinburgh,  within  which  sheriffdom  the  said  Sir  William  Johnstone  personally  lives 
and  resides."  Now,  at  the  date  of  publication,  Sir  William's  domicile  was  at  his 
mansion-house  of  Hilton,  within  the  county  of  Aberdeen;  and,  although  the  embar- 
rassed state  of  his  circumstances  had  forced  him  to  take  refuge  in  the  Sanctuary  of 
Holyroodhouse,  two  days  previously,  he  neither  had  nor  could  have  acquired  there  a 
legal  domicile  at  the  date  of  publication;  Forbes,  17.th  February  1713,  Livingston; 
Fount.  27th  June  1706,  Davidson;  Statute  1581,  chap.  119;  Napier  against  Gordon, 
12th  February  1670,  Stair;  Preston  against  Clerk,  '27th  February  1715,  Bruce  and 
DdLrymple;  Duff  against  Gordon,  12th  June  1707,  Fount,  and  Forbes. 

Mr.  Jeudwine  answered : — ^In  an  inhibition  proceeding  on  a  depending  action,  a  sam 
certain  can  never  be  inserted,  for  the  amount  depends  on  the  decree  yet  to  be  obtaineii 
Accordingly,  it  is  not  necessary  that  any  specific  sum  should  be  stated  at  all ;  and  when 
it  Lb  mentioned,  it  is  only  descriptive  of  the  nature  of  the  action,  but  is  not  intended  to 
fix  the  extent  of  an  encumbrance,  which  cannot,  Tioc  statu^  be  known.  Bat  if  mention 
of  the  sum  is  merely  descriptive  of  the  depending  action,  and  if  the  depending  action  is 
identified  beyond  dispute,  an  error  in  the  sum  ought  not  to  be  fatal  to  the  inhibition, 
since  the  error  occurs,  not  in  the  constitution  of  the  rights  but  only  in  the  narrative 
relating  to  the  right  Stair,  iv.  50,  7,  10 ;  Creditors  of  Tofts,  November  1722,  Kaimet; 
KUkerran,  falsa  detnonstratio,  No.  1 ;  Dickson  against  Lc^n,  16th  February  1711, 
Forbes;  Drummond,  17th  February  1795;  Adam  against  Drummond,  12th  June  1810; 
Statutes  1581,  c.  119,  1617,  chap.  16. 

But  the  sum  is  quite  correctly  stated  in  the  letters  of  inhibition  themselves,  and 
the  inaccuracy  in   the  record  is   of   no  consequence.     Executions  of  inhihiuon  were 
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required  by  Act  1581  to  be  registered,  not  so  much  with  the  view  of  establishing  a 
record  of  encumbrances,  as  of  suppressing  fraud.  And  it  is  erroneous  to  compare  this 
Act  to  the  statute  1617,  establishing  a  register  of  seisins.  Besides,  by  inveterate 
practice,  very  important  parts  of  this  diligence  are  uniformly  omitted ;  and  the  whole 
records  afford  numberless  examples  of  verbal  blunders  and  awkward  contractions.  The 
same  view  of  expediency,  therefore,  which  weighed  with  the  Court  in  deciding  the 
case,  the  Earl  of  Fife  against  Skellie,  8th  July  1774,  ought  to  have  here  full  operation 
in  favour  of  the  creditor.  [342]  As  to  the  objection  of  irregularity  in  the  publication, 
Mr.  Low  is  mistaken.  Letters  of  inhibition  require  to  be  published,  not  where  the 
debtor  has  acquired  a  domicile  of  40  days'  standing,  but  where  he  truly  and  literally 
dwells  at  the  time ;  and,  at  all  events,  it  is  needless  to  be  over  scrupulous,  now  that  the 
introduction  of  the  record  has  superseded  the  original  object  of  publication  at  the 
market-cross;^  Statutes  1581,  c.  119;  1597,  c.  268,  9;  1600,  c.  13;  BanJdon,  iv.  6,  5; 
i.  7,  136 ;  Stair,  p.  761 ;  Erskine,  I  2,  16 ;  ii.  11,  4. 

On  advising  petition  and  answers.  Lord  Siiccoth,  although  he  expressed  himself  to 
be  somewhat  moved  by  the  invariable  practice  of  not  inserting  verbatim  the  words  of 
this  diligence  in  the  record,  concurred  with  their  Lordships  in  altering  the  interlocutor 
reclaimed  against ;  '*  and  in  respect  of  the  informalities  in  the  proclamation  of  execution, 
and  the  registration  of  the  inhibition,  sustain  both  objections  to  the  same''  (17th, 
signed  18th  February  1815). 

A  reclaiming  petition  was  refused  without  answers  (10th  March  1815). 

[Cf.  Cooke  V.  Falconer^s  Repre'sentaiiveay  13  D.  157.] 


No.  77.  F.C.  N.S.  IV.  343.     11  March  1815.     1st  Div. 

WiLLisoN,  in  Williamson's  Sequestration,  Pursuer. — SolicUor-Oeneral 

Maconochie  et  Wilson, 

Kerb,  Defender. — Forsyth. 

Bankrupt. — A  creditor  holding  large  and  disputed  claims  against  a  bankrupt,  is  not 
eligible  for  the  situation  of  trustee  in  a  sequestration. 

Williamson,  being  bankrupt,  was  sequestrated,  and  Kerr  applied  to  the  Court  of 
SessioD  for  confirmation  as  trustee.  Certain  creditors  objected,  on  the  ground  of  the 
inexpediency  of  confirming  a  person  whose  claims  were  of  the  most  doubtful  character, 
whose  debts  to  a  great  extent  had  been  denied  by  the  bankrupt,  and  whose  conduct  in 
the  proceedings  previous  and  posterior  to  the  sequestration,  had  been  of  a  very 
suspicious  nature.  They  also  stated,  that  the  amount  of  his  disputed  debt  was  so  great, 
that  he  had  been  enabled  to  vote  himself  trustee  and  interim-factor,  in  opposition  to 
the  other  creditors ;  and  that,  were  his  election  confirmed,  he  would  acquire  means  of 
appropriating  to  himself  the  whole  funds,  or  at  least  of  removing  the  possibility  of 
verifying  any  objections  to  his  claims.  The  creditors  argued,  that  Kerr,  thus  situated, 
was  a  person  holding  an  interest  adverse  to  the  general  interest  of  the  creditors,  and 
was,  in  conformity  to  the  doctrine  laid  down  by  the  Lord  Chancellor  in  the  appeal  case 
Campbell  and  others  against  Macnair  and  Learmonth,  11th  July  1805,  disqualified  for 
the  ofiice  of  trustee ;  BelVs  Commentaries,  2d  edition,  p.  339. 

Kerr  answered : — No  sound  objection  exists  against  the  validity  of  his  claims,  and  it 
is  impossible  to  maintain,  that,  merely  because  he  is  a  creditor,  he  is  ineligible  for  the 
office  of  trustee.  The  debt  due  to  him  much  exceeds  the  claims  of  all  the  objecting 
creditors,  and  it  would  be  unjust  and  unwise  to  disqua-  [344]  -lify  the  person  who  has 
most  at  stake,  and  the  deepest  interest  to  husband  the  funds  for  the  benefit  of  all 
concerned. 

But  the  Court,  without  going  into  any  proof  of  fraud  or  misconduct  on  the  part  of 


^  Some  remarks  were  made  by  Mr.  Jeudwine  as  to  acquiring  a  legal  domicile  within 
f^  sanctuary,  but  no  notice  was  taken  of  this  point  by  the  Court, 
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Kerr,  found  (1st  March  1815),  that  '*  James  Kerr  is  not  eligible  to  the  office  of  trostee 
over  the  sequestrated  estate  within  mentioned,  in  respect  of  his  laige  and  disputed 
claim  as  a  creditor  in  the  sequestration." 

A  reclaiming  petition  was  refused,  without  answers,  11th  A(arch  1815. 


No.  78.       F.C.  N.S.  IV.  344.     11  March  1815.     2nd  Div.— Lord  Pitmilly. 

The  Eight  Honourable  the  Earl  of  Fife,  Pursuer. — SolieUor-Oefural 

Maconochie,  Clerk,  Cockbum,  et  T.  Erskine, 

General  Sir  Jambs  Duff  and  Others,  Trustees  of  the  late  Eabl  of  Fifk, 
Defenders. — Dean  of  Faculty  Boss,  Thomson,  Morvcreiff,  et  FuUerion. 

Proof — Witness. — It  is  competent  for  the  pursuer  of  an  action  to  crave  the  examiDatioa 
of  an  old  witness,  to  lie  in  retentts,  while  the  objections  to  his  title  to  pursue  are  not 
finally  disposed  of ;  and  he  will  even  be  permitted,  on  the  same  ground,  to  examine 
an  instrumentary  witness  in  the  prime  of  life  and  in  good  health,  if  he  is  a  necessary 
witness,  under  a  reservation  of  all  objections  to  the  competency. 

The  defenders  were  trustees  under  the  settlements  of  the  late  Earl  of  Fife ;  and  the 
present  Earl  brought  this  action  against  them,  concluding  for  the  reduction  of  varions 
deeds  on  various  grounds ;  and,  inter  alia,  that  the  late  Earl  was  blind  at  the  time  that 
he  executed  them;  that  they  were  signed  by  himself,  and  not  by  notaries-public;  that 
he  had  been  assisted  in  the  execution  of  [345]  them  in  a  manner  contrary  to  law,  and 
that  they  were  not  signed  in  presence  of  the  instrumentary  witnesses. 

The  defence  was,  That  the  pursuer  had  no  title  to  insist  in  the  action,  in  respect  he 
had  no  legal  interest  to  set  aside  the  deeds  thereby  challenged ;  and,  2^  That,  in  point 
of  fact,  the  deeds  were  not  liable  to  reduction  on  the  grounds  alleged. 

Before  the  preliminary  objection  had  been  decided,  the  pursuer  moved  for  the  examina- 
tion of  two  witnesses,  one  of  them  78  years  old,  and  the  other  in  the  prime  of  life,  who, 
he  said,  were  the  only  persons  fully  acquainted  with  the  facts  necessary  to  make  out  his 
case ;  and  the  Lord  Ordinary  "  appoints  the  cause  to  be  enrolled  at  his  first  side-bar 
hour  in  January  next,  in  order  that  parties  may  be  farther  heard  on  Dhe  desire  of  the 
minute  and  answer  thereto." 

To  this  interlocutor  the  following  Note  was  subjoined: — ^^N,B, — ^The  parties  may 
look  into  the  case  of  Smith  in  the  Faculty  Collection,  21st  January  1802.  The  Lord 
Ordinary  apprehends  that  the  Court  will  seldom  refuse  to  allow  the  examination  of  a 
witness  to  be  taken  and  sealed  up,  when  there  is  danger  of  losing  his  testimony  if  the 
examination  is  delayed,  and  when  the  facts  on  which  he  is  to  be  examined  are  not 
known  to  other  persons.  The  first  of  these  reasons  for  examining  Colonel  Bartlett,  is 
made  out  by  certificate,  but  the  second  does  not  exists  at  least  with  such  force  as  not  to 
render  it  proper  to  delay  this  matter  till  the  cause  can  be  called  in  January,  before 
which  time,  the  pursuer  may  have  put  in  his  condescendence,  which  has  been  ordered 
before  answer.  The  Lord  Ordinary  could  not,  in  the  present  state  of  matters,  authorize 
the  examination  of  Mr.  George  Wilson,  whose  situation  is  very  different  from  that  of 
Colonel  Bartlett." 

Of  the  same  date,  another  interlocutor  was  pronounced  by  the  Lord  Ordinary,  sos- 
laining  the  pursuer's  title,  and  ordering  him  to  lodge  that  condescendence  of  the  grounds 
of  reduction  which  is  alluded  to  in  the  preceding  Note. 

In  pursuance  of  his  Lordship's  order,  counsel  were  afterwards  further  heard  on  the 
subject  of  the  minute  and  answers,  and  the  pursuer's  condescendence  of  the  grounds  of 
his  action  having  been  also,  in  the  meantime,  given  in,  the  Lord  Ordinary  was  pleased 
to  pronounce  the  following  interlocutor :  "  The  Lord  Ordinary,  having  heard  parties' 
procurators  this  day,  and  thereafter  read  the  condescendence  given  in  for  the  pursuer, 
of  his  reasons  of  reduction,  before  answer,  allows  the  pursuer  to  prove,  by  tiie  oath  and 
deposition  of  LieutenantOolonel  James  Bartlett,  the  facts  stated  in  the  condescendence 
given  in  by  the  pursuer,  as  relative  to  him,  No.  20  of  process,  and  of  all  facts  and  cir- 
cumstances relative  thereto ;  allows  the  defender  a  conjunct  probation  thereanent,  and 
grants  commission  to  for  taking 
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dispoeitdoD,  and  that  at  [346]  Banff,  any  lawful  day  betwixt  and  the  day  of 

February  next,  and  grants  diligence ;  and  appoints  said  disposition  to  be  sealed  up,  and 
lie  in  retentis  until  opened  up  by  the  order  of  the  Lord  Ordinary,  or  the  Court ;  and 
likewise,  before  answer,  allows  Uie  pursuer  to  prove,  by  the  oath  and  deposition  of 
George  Wilson,  the  facts  stated  in  the  condescendence  given  in  by  the  pursuer,  as  relative 
to  him,  Na  21  of  the  process,  and  all  facts  and  circumstances  relative  thereto;  the 
defenders  a  conjunct  probation  thereanent" 

The  Lord  Ordinary  having  adhered  to  this  interlocutor,  the  defenders  reclaimed, 
and  pleaded  : 

\8t^  It  is  not  in  all  situations  that  a  party  is  entitled  to  make  such  demands  as  this. 
In  no  case  can  he  do  so,  till  his  allegations,  on  which  the  case  is  to  turn  in  point  of 
fact,  have  been  made  out  and  replied  to  by  the  defender.  To  attempt  it  before  his  title 
to  pursue  is  sustained,  is  a  solecism  in  law ;  and  in  the  cases  of  Grant  of  Ballindalloch, 
July  12,  1812,^  and  of  Smith,  in  January  1802,  there  was  no  objection  to  the  title  to 
pursue.  And,  particularly,  it  is  impossible  to  permit  the  examination  of  Mr.  Wilson, 
who  is  a  young  man,  and  in  perfect  health. 
At  moving  the  petition. 

Lord  Glenlee  said, — ^The  great  age  of  one  of  the  witnesses  is  of  itself  a  good  reason 
for  examining  him.  There  may  be  other  witnesses  to  the  fact,  but  a  party  is  the  best 
judge  iiimself  of  what  evidence  he  would  like ;  and,  when  it  is  proved  to  you  that  this 
gentleman's  life  is  not  worth  an  hour's  purchase,  I  have  no  conception  that  we  are 
entitled  to  refuse  it. 

But,  as  to  the  other  witness,  I  never  before  heard  of  such  a  proposal,  at  least,  as  the 
thing  is  stated  in  the  petition,  and  therefore  I  wish  to  see  an  answer  on  that  ground. 

Lord  Eobertaon. — The  interlocutor  brings  the  case  before  us  on  two  grounds,  the 
one  general,  and  the  other  particular.  I  am  not  moved  by  the  general  argument.  The 
practice  complained  of  has  been  repeatedly  sanctioned  by  the  Court.  You  will  never 
pot  a  party  to  the  hazard  of  losing  his  evidence,  merely  because  the  case  is  not  ready 
for  decision ;  and  all  that  you  have  to  do  is  to  consider  whether  there  is  risk  of  losing  it 
or  not. 

As  to  the  title  to  pursue  not  being  yet  settled,  I  think  it  is  of  no  consequenca  If 
the  title  to  pursue  is  not  sustained,  then  the  evidence  will  never  be  opened  up,  and  no 
harm  will  be  done.  On  the  other  hand,  it  may  happen,  that,  after  a  long  discussion  on 
the  title,  a  proof  may  be  allowed,  and  the  party  may  be  deprived  of  his  [347]  evidence 
hj  the  death  of  his  witness.  I  don't  understand  what  l^;al  interest  the  petitioners  have 
to  object  to  it,  and  I  am  sure  the  respondents  may  sustain  very  great  injury  if  it  is  not 
granted. 

As  to  the  witness  Barclay,  I  cannot  conceive  any  objection  to  his  examination ;  but, 
with  regard  to  the  other,  I  confess  he  stands  in  a  different  situation,  both  because  he  is 
not  in  an  advanced  period  of  life,  and  because  it  is  not  alleged  he  is  in  a  precarious 
state  of  health.  I  rather  think,  however,  upon  more  consideration,  that  he  does  not 
stand  in  the  situation  of  an  ordinary  witness,  whose  death,  if  it  happened  unexpectedly, 
might  be  a  loss  to  the  one  party  as  well  as  to  the  other,  for,  as  was  well  observed  from 
the  bar,  he  is  a  witness  in  the  case,  and  a  witness  for  the  petitioners,  and  therefore,  if 
he  is  not  examined,  the  whole  loss  will  be  with  the  respondent.  I  therefore  rather 
think,  that  even  he  should  be  examined  in  such  a  case  as  this,  reserving  all  questions, 
certainly,  as  to  the  competency,  as  to  making  him  contradict  the  evidence  which  he  has 
given,  by  signing  the  deed  as  a  witness.  And  why  should  it  not  be  taken,  when  it  is 
to  be  sealed  up,  as  we  do  every  day  in  cases  of  relationship  and  interest  1 

Lord  Justice^Clerk. — I  agree  with  all  of  your  Lordships  in  the  opinions  which  you 
have  delivered,  in  so  far  as  relates  to  Colonel  Barclay ;  but  I  should  like  to  see  an 
answer  to  the  petition  quoad  ultra. 

Lord  Bannatyne  being  of  the  same  opinion,  the  Court  (3d  March  1815)  refused  the 
the  petition,  in  so  far  as  regards  the  examination  of  Colonel  Barclay,  and  ordained  it  to 
be  answered  in  so  far  as  regards  the  examination  of  George  Wilson. 

Answers  were  lodged  for  the  Earl  of  Fife,  in  which  he  pleaded,  Igty  Mr.  Wilson  is 
the  only  person  who  knows  the  facts  specified  in  the  condescendence,  on  which  it  is 
proposed  to  examine  him.     He  is  an  instrumentary  witness.     He  has  therefore,  to  a 

^  Not  reported^ 
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certain  extent,  given  his  evidence  in  favour  of  the  defenders  already.  His  deaUi  would 
consequently  do  the  greatest  iig'ury  to  the  pursuer,  and  it  is  but  fair  that  he  should  be 
guarded  against  the  possibility  of  suffering  by  it 

It  is  conceived  there  can  be  no  doubt  of  the  power  of  the  Court  to  interfere  to  this 
effect.  It  has  very  often  done  so  in  the  case  of  old  and  dying  witnesses ;  and,  as  a  Court 
of  equity,  it  is  clearly  entitled  to  prevent  any  injury  that  may  arise  to  a  party  litigating 
before  it,  from  an  over  rigid  attention  to  established  forms ;  Stair^  iv.  41,  7 ;  Banktont 
iv.  30,  27 ;  Erskine,  iv.  2,  31.  And,  where  it  has  been  thought  a  proper  measure  at  all, 
it  has  even,  from  an  early  period,  been  done  before  litiaeontestation ;  Blyth  against 
Trotter,  February  20,  1629,  Durie;  Mitchell  i^inst  Mitchell,  12th  June  1667, 
Dirleton;  Children  of  [348]  Balmerino  against  Cooper,  February  16,  1669,  jStoir; 
Castlemilk  against  Whitefoid,  January  13,  1676;  Southesk  against  Stormont,  21flt 
February  1696,  Fount,;  Lauderdale  against  Lauderdale,  February  28,  1696;  Annao- 
dale  against  Dalziel,  30th  July  1700. 

Lord  Olerdee  said, — I  have  always  a  great  antipathy  against  doing  any  thing  which 
'  is  out  of  the  ordinary  course  of  proceedure.  I  understand  it  to  be  a  settled  point,  that 
the  mere  allegation  of  a  witness  being  a  necessary  one,  is  no  reason  for  examining  him, 
unless  he  is  old,  or  dying,  or  accidentally  in  the  country,  and  going  out  of  it  I  have 
always  considered  that  one  of  these  things  was  indispensable ;  and  I  don't  think  that 
any  of  the  cases  quoted  in  the  answers  are  sufficient  to  authorize  us  to  do  it  here.  The 
strong  case  on  which  they  rely,  that  of  Southesk,  21st  February  1696,  is  not  an 
authority  for  this,  but  that,  in  all  cases  whatever,  of  any  kind,  you  should  examine 
witnesses  for  fear  that  they  should  die ;  but  that  is  certainly  carr3ring  the  matter  too  far. 
There  are  other  cases  which  seem  at  first  to  come  somewhat  nearer  than  that  One  of 
them  is  the  case  of  Lauderdale,  28th  February  1696,  where  the  all^;ation  was,  that  the 
witnesses  were  necessary  witnesses ;  but^  when  you  come  to  read  the  end  of  the  dedsion, 
you  see  that  there  was  an  apprehension  of  an  improper  conduct  carrying  on  with  the 
witnesses. 

It  is  true  that  this  is  an  instrumentary  witness,  and  it  is  said,  with  some  sort  of 
plausibility,  that  the  reason  why  this  practice  has  not  already  been  generally  introduced 
in  such  cases,  is,  that  formerly  instrumentary  witnesses  could  not  be  examined  at  all ; 
but,  are  there  not  thousands  of  other  cases,  where  it  may  be  said,  here  are  witnesses 
who  may  possibly  die)  I  have  no  recollection  of  any  case  where  such  a  thing  was 
permitted,  except  there  was  some  peculiar  infirmity,  and  that  is  enough  to  induce  me  to 
refuse  it,  and  I  don't  think  it  necessary  to  assign  any  reason  for  it  Non  omnibus  qua  d 
majoribus  constitutes  ratio  reddi  potest,  I  am  inclined  to  think  t^t  that  is  rule  enougL 
But  there  are  many  reasons  for  it.  How  is  it  possible,  before  there  is  a  complete  con- 
descendence given  in,  that  the  other  party  can  know  how  to  cross-examine  properly! 
They  may  say  that  the  other  party  may  reexamine  him  afterwards,  but  he  may  be  dead 
by  that  time,  so  that  I  think  there  is  great  reason  for  the  rule ;  but,  even  if  there  was 
not,  why  should  we  depart  from  it  at  present)  Let  him  apply  to  us  again  if  the 
proposed  witness  falb  into  bad  health  ;  it  will  then  be  soon  enough. 

Lord  Robertson. — The  precise  point  which  is  brought  under  our  consideration  here  is 
new,  but  it  appears  to  me,  that  we  have  sufficient  reason  and  authority  to  justify  us  in 
allowing  the  examination  to  proceed.  The  Court  has  at  all  times  been  in  the  use  of 
allowing  witnesses  to  be  examined  extrajudicially  out  of  the  regular  course,  and  they 
have  done  so  at  various  stages  of  law-suits.  [3^]  There  are  decisions  in  the  answen 
which  shew,  that  they  have  even  done  it  before  the  day  of  compearance  had  elapsed.  I 
am,  therefore,  not  inclined  to  rest  much  on  the  objection  to  the  time  when  the  demand 
is  made,  for  though  it  is  true,  that  the  parties  are  now  only  debating  on  a  preliminary 
point,  and  that  the  proof  never  may  be  competent  at  all,  yet  I  don't  think,  that  if  it  htf 
been  done  in  other  cases,  we  ought  to  refuse  it  here,  if  we  shall  think  that  there  is 
cause  for  it. 

The  question  then  just  comes  to  be,  whether  there  is  sufficient  cause  for  examining 
this  witness  1  It  is  no  doubt  true,  that  he  is  in  no  immediate  danger  of  death,  but  he 
stands  in  a  very  peculiar  situation.  The  deed  was  not  executed  in  tenns  of  the  Act 
1681.  Mr.  Wilson  was  an  instrumentary  witness,  and  if  you  were  to  refuse  to  allow 
him  to  be  examined,  and  he  were  to  die  in  the  meantime  then  the  petitioners  would 
have  the  whole  benefit  of  his  testimony,  and  there  would  be  no  possibility  of  examining 
him,  and  expiscating  the  truth.     Therefore,  it  appears  to  va^  that  the  parties  are  not 
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put  on  an  equal  footing,  unless  the  examination  is  allowed  to  proceed.  This  is  a  new 
case,  in  so  far  as  I  am  aware,  but,  though  it  has  never  been  decided  in  terminiSj  yet  the 
very  point  now  before  us  is  alluded  to  in  one  of  the  cases  quoted  in  the  answers,^  where 
a  deed  was  not  objected  to  as  false,  but  as  not  having  been  properly  executed,  and  the 
examination  of  this  witness  goes  to  support  the  objection  on  which  the  pursuer's  whole 
case  is  rested. 

But,  though  I  am  for  allowing  this  witness  to  be  examined,  yet  I  wish  to  reserve 
myself  as  to  the  ultimate  question  of  his  admissibility  ;  for,  I  consider  that  point  to  be 
quite  open.     Therefore,  I  think  all  objections  should  be  reserved. 

Lard  Barmatyne, — ^This  question  is  a  new  one,  at  least  in  the  recent  practice  of  the 
Court.  We  have  had  of  late  no  instance  of  a  witness  being  examined,  excepting  when 
he  was  in  a  peculiar  state  of  health,  or  when  he  was  going  to  leave  the  kingdom ;  but, 
notwithstanding  this,  I  think  the  case  deserves  much  consideration.  This  person  is  by 
no  means  an  ordinary  witness,  and  on  that  account,  I  coincide  very  much  in  the  opinion 
which  has  been  delivered  by  Lord  Robertson.  Here  is  a  question  in  which  Mr.  Wilson's 
testimony  may  in  all  probability  be  decisive  of  the  case  one  way  or  another,  for,  if  he 
did  not  hear  the  subscription  acknowledged,  that  alone  may  be  conclusive  of  the  case, 
and  it  is  just  because  he  is  a  witness  of  such  peculiar  consequence,  that  I  think  we 
ought  to  make  an  exception  from  the  general  rule.  It  supersedes  the  necessity  of 
receiving  a  condescendence,  as  to  the  danger  of  losing  him,  for  it  is  of  such  singular 
consequence,  that  I  think  the  parties  entitled  by  the  rules  of  law  to  be  protected  against 
the  possibility  of  any  such  risk. 

[360]  If  I  am  right  in  this  view  of  the  case,  I  don't  see  any  other  circumstance  that 
can  prevent  us  from  adhering,  for  I  am  not  at  all  moved  by  the  circumstance  of  its 
being  so  early  in  the  case.  Whenever  a  party  is  in  Court,  and  condescends  on  reasons 
for  examining  a  witness,  the  Court  can  direct  it  to  be  done. 

I  see  no  occasion  for  a  condescendence,  though  it  is  necessary  in  many  cases.  But 
here  the  matter  is  quite  obvious,  and  there  can  be  no  difficulty  in  knowing  what  cross- 
questions  to  put.  One  party  may  gain  a  great  deal  by  the  examination,  and  the  other 
can  lose  that  which  they  ought  not  to  lose.  I  am  clear,  therefore,  that  we  ought  to 
allow  it  to  proceed. 

Lord  Justice-Clerk, — I  could  have  wished  for  more  time  to  consider  a  question  of  so 
much  delicacy  and  importance.  But,  in  the  special  circumstances  in  this  case,  I  am 
inclined  to  accede  to  the  opinion  of  the  Lord  Ordinary.  The  principle  which  regulated 
the  Court  in  other  cases  of  granting  examinations  out  of  the  ordinary  course,  seems  to 
me  to  go  the  length  of  supporting  the  demand  now  made.  Whenever  a  person  happens 
to  be  an  instrumentary  witness,  whose  testimony  may  be  of  great  service  to  the  case,  I 
think  he  ought  to  be  examined.  The  decisions  which  have  been  referred  to  are  of 
ancient  date,  and  they  establish  this  to  be  the  law  of  Scotland.  They  come  very  near 
the  present  point,  and  your  Lordships  see  it  was  done  in  a  case  where  there  was  no  risk 
of  death,  but  where  there  was  a  risk  of  losing  the  testimony.  No  doubt,  it  was  from 
malpractices,  but  it  just  comes  to  this,  that  there  was  a  possibility  of  losing  the  testi- 
mony ;  and,  under  all  the  circumstances,  it  does  appear  to  me  that  we  are  deviating 
from  no  principle  which  has  been  sanctioned  by  the  Court.  In  this  particular  case, 
these  are  not  the  objections  which  occur.  They  say  that  there  is  no  condescendence, 
and  that  they  cannot  cross-examine;  but  I  think  there  is  no  real  difficulty  in  that. 
They  know  perfectly  well  the  only  point  on  which  he  is  to  be  examined,  and  must  be 
quite  aware  what  questions  to  put. 

At  the  same  time,  I  am  disposed  to  follow  the  precedent,  which  seems  to  have  been 
followed  in  one  of  the  cases  quoted  by  the  respondent,  and  to  permit  the  petitioners  to 
examine  the  other  instrumentary  witness.  That  will  be  doing  justice  to  both  parties ; 
neither  of  them  will  be  precluded  from  examining  a  necessary  witness. 

The  Court  (11th  March  1815)  '^  Allow  the  respondent  to  amend  his  condescendence 
relative  to  the  proposed  examination  of  George  Wilson,  by  the  omission  in  the  first 
article  thereof  of  the  words  of  '  trust  and  of  entail ' :  Refuse  the  desire  of  the  petition, 
and  adhere  to  the  interlocutor  complained  of  in  toto ;  but  reserving  to  the  petitioners 
all  objections  which  they  may  be  advised  to  state  against  the  competency,  admissibility, 

^  Lauderdale,  28th  February  1696. 
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or  cie-  [361]  -dibiliiy  of  the  proposed  testimony ;  and  to  the  respondent,  his  answers 
thereto ;  and  with  these  additions  to  the  interlocutor,  that  the  petitioners  shall  be  at 
liberty,  under  the  commission  granted,  to  examine  any  other  persons  they  may  choose, 
on  the  several  articles  of  said  condescendence ;  and  the  commission  is  granted  to  Mr. 
James  Keay,  advocate,  in  case  Mr.  Mackenzie  shall  decline  to  act,  or  not  be  in  the  way; 
and  that  the  examination  shall  not  take  place  on  an  earlier  day  than  Monday  the  7th  of 
this  month/' 


No.  80.        F.C.  N.8.  IV.  352.     12  May  1815.     2nd  Div.— Lord  Craigie. 

James  Macphkrson,  Pursuer. — Gordon. 
Alexander  Macpherson  and  Donald  Clabk,  Defenders, 

Tack, — Missive  of  lease  found  binding  on  tenants,  though  not  signed  by  them,  possession 
having  followed.  Parole  proof  not  competent  of  the  conditions  on  which  the  nussive 
was  granted,  but  not  contained  in  it 

A  missive  of  tack,  for  15  years,  of  certain  lands,  specifying  the  term  of  entry,  rent, 
and  other  conditions,  was  granted  by  the  factor  for  James  Macpherson,  Esq.  of  Belle- 
ville, and  delivered  to  Messrs.  Macpherson  and  Clark,  the  tenants,  bat  it  was  never 
signed  by  them,  nor  any  counter-missive  given  to  the  landlord.  The  tenants  entered 
into  possession,  and  paid  the  rent  for  two  years,  but  afterwards  intimated  their  intention 
to  remove. 

An  action  of  declarator  was  brought  by  the  landlord,  concluding  that  the  tenants 
should  be  ordained  to  implement  and  perform  the  whole  stipulations  in  the  missive, 
during  the  term  of  endurance. 

The  tenants  pleaded : — ^The  missive  founded  on  is  not  a  mutual  contract,  but  an 
irregular  and  informal  writing.  There  was  no  writing  on  their  part,  and  therefore  there 
is  locus  posnitentuB.  Though  an  informal  writing  may  be  homologated  by  posseasiou,  it 
must  be  the  writing  or  obligation  of  the  party  who  is  to  be  bound.  There  wss  no 
obligation  from  the  tenants  which  subsequent  rei  tntervenius  could  confirm.  The  missive 
was  merely  granted  conditionally,  to  be  binding  if  the  bargain  was  found  not  ruinons 
for  the  tenants,  and  therefore  a  proof  ought  to  be  allowed  of  the  circumstances  attending 
the  granting  of  it;  Moses  against  Craig,  4th  February  1773;  Smollet,  21st  February 
1793;  Thomas  Bell,  petitioner,  13th  November  1812;  Robertson's  Appeal  Cases,  YoL 

I.  p.  377. 

The  Court,  on  advising  a  reclaiming  petition  for  the  tenants,  without  answers  (12th 
May  1815),  adhered  to  the  Lord  Ordinary's  interlocutor,  decerning  and  declaring  in 
terms  of  the  libel. 

[353]  The  opinion  of  the  Court  was  stated  by 

Lord  Robertson. — The  missive  here  was  delivered  to  the  tenants.  If  they  had 
meant  that  they  were  not  to  sit  for  the  time  specified,  it  would  have  been  stated  in  the 
missive  ;  but,  as  there  was  only  this  missive  in  their  own  hands  when  they  entered  to 
possession,  it  must  be  held  a  possession  under  the  missive.  It  is  not  subscribed  by  the 
tenants,  but  only  by  the  landlord ;  and  the  tenants  say  they  may  either  make  it  binding 
on  both,  by  signing  it  themselves,  or  give  it  up  altogether.  The  case  of  Lady  Mumy 
against  her  Tenants,  23d  July  1772,  of  which  nothing  is  said  in  the  petition,  is  precisely 
in  point,  where  the  lease,  though  signed  by  the  tenants,  was  not  signed  by  the  landlord, 
and  this  was  considered  sufficient  to  allow  a  removing ;  but  it  was  altered  in  the  House 
of  Lords,  on  the  ground  that  the  landlord  cannot  keep  the  missive  in  his  own  possession, 
and  then  hold  it  either  binding  or  not  as  he  chooses. 
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No.  83.  F.C.  N.S.  IV.  359.     18  May  1815.     Ist  Div.— Lords  Armadale  and  Gillies. 

Lennox  and  Others,  Pursuers. — Macfarlan, 

Campbell,  Defender. — Cuninghame. 

Cautioner — Solidum  et  pro  rata  —  Proof.— The  circumstance  that  a  corroborating 
cautioner  granted  a  bond  singly,  and  did  not  take  a  letter  of  relief  from  the  principal 
debtor,  is  not  evidence  that  the  corroborator  interposed  his  credit  at  the  desire,  and 
on  account  of  the  co-obligants  in  the  original  bond.  The  cautioners  were  found  entitled 
to  relief  pro  rata. 

In  1793,  John  Lennox  of  Antermony,  Alexander  Lennox  of  Gielston,  and  Robert 
Lee,  merchant  in  Greenock,  granted  bond,  jointly  and  severally,  as  principals  to  the 
Bank  of  Scotland  for  a  cash  credit  to  the  amount  of  L.600.  Mr.  Lee  was,  however,  in 
fact,  the  principal  debtor. 

In  1802  Lennox  of  Gielston  died;  and  the  Bank  demanded  a  bond  of  corroboration 
from  an  additional  party. 

Mr.  Campbell  then  granted  a  bond  of  corroboration,  which,  after  reciting  the  original 
bond,  proceeds  as  follows :  "  Seeing  the  said  Directors  are  willing  to  continue  the  said 
credit^  upon  my  becoming  a  principal,  jointly  and  severally  bound  for  the  said  credit, 
therefore,  I,  the  said  Archibald  Campbell,  hereby  not  [360]  only  corroborate  the  bond 
above  narrated,  but  also,  as  a  principal  concerned  in  the  said  credit,  bind  and  oblige  me, 
conjunctly  and  severally,  with  the  obligants  in  the  said  bond  above  named,  &c.  to  pay 
the  said  sum  of  L.600,  or  such  part  thereof  as  the  said  Robert  Lee  shall  happen  to  vidue 
for  hereafter,  or  that  he  has  already  uplifted  from  the  said  bank  ;  and  renonncing  hereby 
all  benefit  of  discussion  of  the  debts  which  may  seem  to  arise  from  priority  of  obligation 
amongst  us,  and  all  other  objections  whatever  proponable  in  law  against  these  presents." 

Mr.  Campbell  did  not  take  any  letter  of  relief  from  Mr.  Lee. 

In  1804  Lennox  of  Antermony  having  died,  the  Bank  obtained  a  bond  of  corroborar 
tion  from  Mr.  Still. 

At  the  death  of  Mr.  Lee  in  1806,  a  balance  was  due  to  the  Bank.  The  representa- 
tive of  the  Lennoxes,  on  a  demand  by  the  Bank,  paid  the  sum,  took  an  assignation  to 
the  bonds,  and  raised  an  action  against  Mr.  Campbell  and  Mr.  Still,  as  being  joint 
cautioners,  and  bound  to  relieve  the  pursuers  jpro  rata  of  the  loss  sustained  by  the 
cautionary  obligation.  He  referred  to  Arnold  against  Gordon,  February  21,  1671 ; 
Murray  against  Orchardton's  Creditors,  December  15,  1722,  Kaimes;  Kerr  against 
Gordon,  February  1685,  Harcarae,  p.  58 ;  Loch  and  Strathallan  against  Lord  Nairn, 
December  18,  1701 ;  Godfrey  against  Quesney,  December  3,  1717;  Lockhart  against 
Lord  Semple,  December  19,  1738,  Elchies^  No.  916;  Merry  against  Pollock,  July  10, 
\1iby  KUkerran ;  Smiton  against  Miller,  November  15,  1792;  Sir  John  Callender 
against  the  Commercial  Banking  Company  of  Aberdeen  ;  ^  Smith  against  Ogle,  Decem- 
ber 11,  1811. 

The  pursuer  having  died,  the  action  was  insisted  in  by  his  representatives. 

No  appearance  was  made  for  Mr.  Still,  who  was  bankrupt;  but  Mr.  Campbell 
angtoered,  That  he  was  guarantee  /or,  and  not  with  the  cautioners,  and  therefore  was 
entitled  to  total  relief*  He  rested  on  ErsMney  b.  iii.  tit,  3,  s.  69,  and  drew  the  distinc- 
tion between  the  present  case  and  the  leading  decisions  on  which  the  pursuers  founded, 
that  in  these,  the  party  corroborating  was  joined  with  the  principal  debtor,  whereas  here, 
the  bond  of  corroboration  was  executed  by  Mr.  Campbell  singly. 

The  Lord  Ordinary,  Gillies,  before  whom  the  cause  came,  upon  the  resignation  of 
Lord  Armadale,  gave  effect  to  this  distinction,  and,  upon  the  ground,  that  neither  the 
principal  debtor,  nor  the  old  cautioner,  nor  the  representatives  of  the  deceased  cautioner, 
joined  in  the  security,  altered  the  judgment  of  Lord  Armadale,  by  which  Mr.  Campbell 
had  been  found  liable. 

But  the  pursuers  insisted,  that  this  distinction  was  not  recognised  in  law.  It  is  only 
where,  from  circumstances,  it  is  evident  that  the  interposition  of  the  new  cautioner  was 
on  account^  and  [361]  at  the  desire  of  the  co-cautioner,  that  the  new  cautioner  is  entitled 

1  Not  reported. 
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to  total  relief.  But  no  inference  of  this  nature  is  afforded  by  the  mere  fact  of  the 
cautioner  having  become  bound  at  different  times,  or  in  separate  bonds.  Accordingly, 
in  the  case  of  Lockhart  against  Semple,  the  corroborating  cautioner,  who  had  been  singlj 
bound,  was  nevertheless  found  liable  pro  rata. 

The  Lord  Ordinary  altered  and  repelled  the  defences. 

The  defender  petitioned,  and  argued:  In  order  to  obtain  total  relief,  it  is  not 
absolutely  necessary  that  the 'corroborating  cautioner  should  prove  that  he  became  a 
co-obligant  directly  at  the  request  of  the  co-cautioner.  It  is  sufficient  if  the  Court 
can  discover  the  meaning  of  the  corroborator  in  entering  into  the  obligation.  His 
intention  forms  the  sole  measure  of  his  responsibility.  In  the  cases  rested  on  by  the 
pursuers,  the  corroborating  cautioner  was  denied  total  relief,  because  the  Court  was 
satisfied  that,  de  fado,  he  had  acceded  on  the  faith  of  the  principal  debtor,  and  that  he 
was  not  barely  a  guarantee  for  the  solvency  of  the  co-cautioners,  but  took  his  stand 
along  with  them.  But  here,  the  defender  was  neither  regarded  by  himself  nor  any  of 
the  parties,  in  any  other  light  than  as  a  security  for  the  original  cautioner;  and, 
accordingly,  the  defender  did  not  take  from  Mr.  Lee  any  bond  of  relief  This  saves 
the  present  case  from  the  operation  of  the  decision,  Lockhart  against  Semple.  There 
the  corroborator  took  a  bond  of  relief  from  the  principal  debtor,  and  it  became  impos- 
sible to  listen  to  his  claim  of  total  indemnification  from  all  the  co-obligants,  when,  by 
taking  a  specific  back-bond  from  one  of  them,  he  had  marked  the  individual  to  whom 
he  trusted  for  recourse,  and  on  whose  faith  he  had  interposed. 

Besides  referring  to  the  cases  quoted  on  the  other  side,  the  defender  rested  upon 
Wallace  against  Fleming,  27th  February  1685,  FountainhdU  ;  Broomhall  against  Gowan, 
July  1687,  Harcarse ;  Clarkson  against  Edgar,  1st  December  1703,  F<mfiiaivhcdL ; 
Brooke  against  Lord  Bargeny,  14th  February  1705,  Dalrymple ;  Mackenzie  against 
Mackenzie,  17th  January  1753,  Elchie*8  Kotes,  p.  92. 

The  Court  adhered  (13th  December  1814),  and,  giving  no  weight  to  the  English 
case  of  Swinburne,  14,  Vesey  junior,  p.  160,  cited  by  the  defender,  repeated  the 
judgment  on  advising  a  reclaiming  petition  and  answers,  18th  May  1815. 


No.  85.       F.C.  N.S.  IV.  367.     19  May  1815.     2nd  Div.— Lord  Pitmilly, 

John  Campbell  and  Others,  Petitioners. — For  the  Petitioners,  A.  BeU;  Alt 

ConnelL 

Jurisdiction — Kirk. — It  is  part  of  the  radical  jurisdiction  of  presbyteries,  as  to  rebuilding 
of  kirks,  to  order  and  receive  plans  and  estimates,  and  to  appoint  them  to  be  carried 
into  execution,  and  the  heritors  are  only  entitled  to  state  objections,  not  to  insist  on 
choosing  a  plan  for  themselves. 

The  parish  church  of  Dunoon  having  become  ruinous,  the  presbytery  appointed 
tradesmen  to  examine  it,  with  a  view  to  ascertain  whether  it  was  capable  of  being 
repaired,  so  as  to  accommodate  two-thirds  of  the  examinable  persons  in  the  parish.  The 
report  bore  that  it  could  not,  and  the  presbytery  then  got  a  plan,  specification,  and 
estimate,  for  building  a  new  church,  made  out ;  and  having  approved  thereof,  they 
granted  warrant  to  collect  from  the  heritors  their  different  ptoportions  of  the  ex- 
pence  :  "  Provided,  however,  that  if  the  heritors  choose  to  take  the  burden  of  doing  the 
work  upon  themselves,  and  can  get  it  accomplished  for  a  lower  sum,  conform  to  the  plan 
and  specifications  approved  of  by  the  presbytery,  it  shall  be  in  their  power  so  to  do ; 
and  the  presbytery  allow  the  heritors  till  the  Ist  of  February  1813,  to  deliberate  upon  the 
premises,  and  to  make  their  option." 

The  heritors  did  not  give  the  notice  required  in  the  last  paragraph  ;  and  Mr.  Camp- 
bell, the  minister,  having  charged  them  to  pay  the  sums  allocated  upon  them  by  the 
decree,  they  presented  a  bill  of  suspension,  which  being  passed,  the  cause  came  to  be 
debated  before  Lord  Pitmilly,  who  (16th  December  1813),  before  answer,  remits  "to 
Alexander  Laing,  or  James  Gillespie,  Esqrs.  architects  in  Edinburgh,  or  one  or  other  o! 
them,  to  visit  and  inspect  the  church  in  question,  and  to  report  as  to  the  present  state 
thereof ;  and  first,  as  to  the  practicability ;  and  secondly,  as  to  the  expediency  of  repai^ 
ing  it,  so  as  to  make  it  a  safe  and  coinfortable  place  of  worship  to  the  present  number 
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of  sitters,  keeping  in  view  the  situation  of  the  church,  and  circumstances  of  the  parish ; 
or  whether,  on  the  whole,  it  would  be  more  expedient,  and  for  the  interest  of  the  heritors, 
that  there  should  be  a  new  church ;  and,  if  capable  of  repair,  to  report  a  specification 
and  estimate  of  such  repairs  ;  and  appoints  the  inspector  to  state  the  grounds  on  which 
his  opinion  and  report  ^68]  is  formed ;  and,  further,  appoints  intimation  to  be  made  to 
the  agents  or  doers  for  the  parties,  of  the  time  when  said  report  and  inspection  is  to 
take  place,  ten  days  previous  thereto." 

Mr.  Gillespie's  report  bore :  "  It  appeared  to  me,  after  the  minutest  investigation, 
that  the  church  is  totaUy  unworthy,  or  rather,  perhaps,  I  may  say  incapable  of  repair. 
In  explanation,  it  is  proper  to  state,  that  the  side  walls  and  gables  are  rent  and  bulging 
out  in  many  places,  and  the  roof  in  general  ruinous,  except  some  of  the  sarking,  which 
seems  still  something  fresh.  I  am,  therefore,  decidedly  of  opinion,  that  it  would  not 
only  be  more  expedient,  and  for  the  interest  of  the  heritors,  but  that  it  is  absolutely 
necessary,  that  there  should  be  a  new  church." 

The  Lord  Ordinary,  of  this  date  (Ist  July  1814),  found  the  letters  orderly  proceeded, 
and  found  the  suspenders  liable  in  expences  ;  and,  upon  advising  a  representation  and 
answers,  pronounced  as  follows  (21st  January  1815):  "Finds,  that  although  there  was 
an  inaccuracy  in  the  remit  by  the  presbytery  of  Dunoon  to  tradesmen,  in  so  far  as  the 
tradesmen  were  desired  to  report,  not  merely  whether  the  church  of  Dunoon  is  sufficient, 
or  capable  of  being  made  so,  which  is  the  only  point  the  presbytery  is  entitled  to  inquire 
into,  but  also,  whether  it  could  be  repaired  and  enlarged  so  as  to  contain  two-thirds  of 
the  then  examinable  part  of  the  parish  ;  yet  that  it  is  established,  by  the  report  of  the 
tradesmen  who  inspected  the  church  at  the  desire  of  the  presbytery,  and  is  further  proved 
by  the  report  of  Mr.  Gillespie,  that  the  church  is  in  a  ruinous  state,  and,  as  Mr.  Gillespie 
expresses  it  in  his  report,  unworthy,  or  rather  incapable  of  repair,  and  this  without 
reference  to  any  particular  number  of  sitters :  Finds  that,  in  these  circumstances,  the 
decree  of  the  presbytery,  ordaining  a  new  church  to  be  built,  was  well-founded,  and  that 
the  representers  ought  to  be  found  liable  in  expences,  in  respect  they  contended,  even  in 
their  suspension,  that  the  present  church  '  may,  at  a  small  expence,  be  rendered  sufficient 
*  to  accommodate  the  parish  in  a  better  manner  than  it  was  accommodated  before ; ' 
refuses  the  desire  of  the  representation,  and  adheres  to  the  interlocutor  represented 
against ;  and  appoints  the  representers,  if  they  are  to  represent  against  this  interlocutor, 
to  state  in  their  representation  whether  they  will  undertake  to  build  the  church  accord- 
ing to  the  plan  and  specification  approved  of  by  the  presbytery." 

Thereafter  this  interlocutor  was  pronounced  (11th  March  1815)  :  "Finds,  that  it  is 
provided  in  the  decree  of  the  presbytery,  that,  if  the  heritors  choose  to  take  the  burden 
of  doing  the  work  upon  themselves,  and  can  get  it  accomplished  for  a  lower  sum,  conform 
to  the  plan  and  specifications  approved  of  by  the  presbytery,  it  shall  be  in  their  power 
so  to  do,  and  that  the  heritors  were  allowed  till  the  1st  day  of  February  1813  [369]  to 
make  their  option  :  -  Finds,  with  consent  of  counsel  for  the  charger,  that  it  is  still  in  the 
power  of  the  heritors  to  take  the  charge  of  building  the  church  upon  themselves,  pro- 
vided they  intimate  their  election  to  the  presbytery  betwixt  and  the  20th  April  next ; 
and  if  said  election  is  not  so  intimated  on  or  before  the  said  20th  of  April  next^  authorizes 
the  charger  then  to  enter  into  contracts  for  the  erection  of  the  church,  in  terms  of  the 
decree  of  presbytery ;  and  with  this  explanation,  refuses  the  desire  of  the  representation, 
and  adheres  to  the  interlocutor  represented  against." 

The  suspenders  reclaimed,  and  pleaded^ 

That  the  heritors  were  entitled  to  adopt  any  plan  they  pleased  for  building  a  new 
church,  and  the  presbytery  had  no  right  to  order  plans  and  estimates  till  they  had  first 
ordered  the  heritors  to  do  it,  and  it  had  been  neglected ;  12th  December  1811,  Guning- 
hame  against  Deans. 

Lord  Robertson  said, — ^A  great  deal  has  been  said  in  the  petition  as  to  the  law  and 
practice  concerning  building-  churches,  to  which  I  cannot  by  any  means  assent.  They 
seem  to  adopt  it  as  matter  of  fixed  law,  that  a  presbytery  has  nothing  further  to  do  than 
to  make  a  decree  calling  the  church  ruinous,  and  appoint  the  heritors  to  build  a  new  one, 
and  that  then  their  power  is  at  an  end.  That  doctrine  is  contrary  to  all  law  and  practice. 
It  is  a  clear  and  fundamental  proposition,  which  I  state  in  broad  and  general  terms,  on 
the  authority  of  the  case  of  Dunning,^  that  the  jurisdiction  lies  with  the  presbytery  of 

1 10th  June  1807.  ~^ 
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the  bouadB,  both  as  to  repairing  and  rebuilding,  making  oat  the  plan,  and  every  thing 
about  it ;  subject,  however,  to  the  review  of  this  Court. 

The  way  in  which  that  question  arose  was  this :  It  was  originally  merely  a  question 
as  to  repairing  the  church.  It  was  stated  from  very  high  authority  on  the  bench,  that 
presbyteries  h£ul  no  jurisdiction.  I  was  then  at  the  bar,  and  I  used  the  freedom  to  state, 
that  I  pledged  myself  to  make  it  out  to  the  satisfaction  of  the  Court,  that  presbyteries 
had  such  a  jurisdiction.  The  case  was  very  fully  pleaded,  and  much  evidence  was  pro- 
duced on  the  part  of  my  clients,  that  for  time  immemorial  they  had  exercised  that  power 
without  dispute  of  any  kind ;  and  the  Court  having  very  fully  considered  the  question, 
pronounced  a  decision  sustaining  the  power  of  the  presbyteries. 

It  has  been  decided  here,  that  the  church  is  ruinous,  and  that  finding  has  been 
acquiesced  in.  If  the  heritors  had  thought  it  wrong,  they  might  have  brought  that  part 
of  the  question  here,  but  they  have  not  done  so.  What  is  the  next  step  which  the 
presbytery  were  entitled  tQ  take  ?  It  was  to  provide  a  proper  place  of  worship.  If  they 
had  merely  found  that  the  heritors  were  bound  [370]  to  build  a  church, — without 
meaning  to  say  any  thing  against  the  present  heritors,  I  will  venture  to  say,  that^  in  nine 
cases  out  of  ten,  nothing  would  be  done  upon  such  a  finding.  But  would  t^e  presbytery 
have  executed  their  duty  if  they  had  pronounced  a  decree  which  there  was  haidly  a 
chance  of  making  effectual  1  No,  my  Lords ;  they  would  not  It  was  their  bounden 
duty  to  see  their  decree  executed.  The  invariable  practice,  after  the  church  is  ruinoos, 
is  this,  they  decern  the  heritors  to  give  in  plans  and  estimates.  If  that  is  done,  they 
are  then  considered  by  the  presbytery,  who  decide  upon  the  plan  which  they  think  the 
best.  But  does  it  follow,  that  when  the  plan  is  approved  of,  the  heritors  are  bound  to 
adhere  precisely  to  it,  and  either  to  build  it  or  pay  over  the  money  ]  They  are  not  left 
to  that  alternative.  Any  individual  heritor  is  at  liberty  to  suspend,  and  there  are  many 
relevant  grounds  of  suspension  which  would  bring  the  whole  merits  of  the  plan  under 
the  review  of  this  Court,  and  if  the  heritors  had  adopted  that  plan  in  the  present  case, 
your  Lordships  might  have  been  saved  all  thb  trouble. 

Without  inquiring  whether  the  plan  now  here  is  the  one  approved  of  by  the 
presbytery  or  by  the  heritors,  which  seems  to  me  to  be  of  no  consequence,  for  any 
individual  heritor  was  entitled  to  bring  it  here,  the  question  is  simply  this,  Is  this 
a  proper  plan  or  not  1  If  the  heritors  say  that  it  is  not,  let  them  give  in  specific  objec- 
tions. 

ILord  Bannatyne, — The  case  of  Dunning  depended  before  me  as  Ordinary,  and  it  was 
fixed  as  matter  beyond  doubt,  that  the  radical  jurisdiction  lies  in  the  presbytery.  labo 
agree  with  Lord  Robertson,  that  though  it  belongs  to  the  presbytery  to  regulate  every 
thing  with  regard  to  repairing,  rebuilding,  taking  in  plans,  &c.  in  the  first  instance,  the 
heritors  may  object  or  give  in  a  new  plan  of  their  own.  There  is  a  perpetual  straggle 
about  the  plan,  and  it  is  generally  settled,  not  according  either  to  the  wish  of  the  mie  or 
of  the  other,  but  according  to  what  men  of  skill  hold  to  be  proper.  We  should  allow 
them  to  give  in  specific  objections  if  they  have  any. 

Lord  GlerUee  said,  he  was  of  the  same  opinion. 

Lord  Justice-Clerk  proposed  to  remit  the  case  to  the  Lord  Ordinary,  to  adhere,  but 
to  receive  objections  to  the  plan  and  estimates. 

The  Court  (19th  May  1815)  ''Remit  to  the  Lord  Ordinary  to  receive  from  the 
petitioners  specific  objections  to  the  plan  and  estimate  of  the  propoised  church  in  questioD, 
and  to  do  as  he  shall  see  cause  thereanent ;  quoad  ulira^  refuse  the  petition,  and  adhere 
to  the  interlocutors  complained  oL" 
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Low,  Pursuer. — Greenshidds. 

Wbdgewood  and  Jeudwine,  Defenders. — Irvine  et  Cranstoun. 

Inhibition — Accesaorium  sequitur  principale, — An  heritable  bond  being  reduced  ev  ee^nte 
inhibitionis,  the  rents  in  medio,  as  accessorial  to  the  bond,  accrue  to  the  inhibiter 
arrester. 

The  circumstances  of  this  case  have  already  been  detailed,  No.  XYIII.  supra,    He 
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Lord  Ordinary  (12  May  1814),  in  adhering  to  the  interlocutor,  by  which  he  had  reduced, 
ex  capite  [372]  inhtbitionisy  the  transmission  of  the  heritable  bond  by  Sir  William 
Johnstone  to  Mr.  Low,  reserved  "  consideration  of  the  effect  of  this  reduction  qtu)ad  the 
rents  of  the  lands  in  the  process  of  maills  and  duties  presently  depending,  and  remits 
this  cause,  to  that  effect,  to  that  process." 

Mr.  Low  then  proceeded  to  plead : — As  it  is  quite  clear,  that  if  inhibitions  had  not 
been  used,  Messrs.  Wedgewood  and  Jeudwine  could  have  taken  nothing  by  their  arrest- 
ments, since  Mr.  Low's  assignation,  intimated  by  infeftment,  created  a  right  preferable 
to^any  posterier  arrester ;  it  becomes  important  to  see  what  is  the  efficacy  of  the  inhibi- 
tions. Inhibition  is  a  negatiye  diligence,  and  does  not  of  itself  transfer  any  thing, 
neither  does  it  affect  moveable  rights.  The  party  inhibited  may  therefore  assign  his 
rents  as  they  fall  due,  and  this  is  not  spreia  inhibttionis,  since  inhibition  does  not,  and 
never  did  apply  to  personal  debts.  Besides,  inhibition  being  confined  to  heritage, 
cannot  act  with  diligence  appropriated  to  personal  rights.  Now,  had  Messrs.  Wedgewood 
and  Jeudwine  used  only  arrestment,  they  would  have  been  excluded  by  Mr.  Low ;  had 
they  only  used  inhibition,  this,  being  a  negative  diligence,  would  have  carried  nothing, 
and  these  diligences,  when  both  used,  cannot  communicate  strength  to  one  another ;  for 
adjudication  is  the  only  diligence  known  in  law  to  connect  with  inhibition.  The  right 
to  the  rents  is  therefore  neither  struck  at  by  the  inhibition,  nor  carried  by  the  arrest- 
ments ;  and,  since  the  limits  of  the  reduction  must  be  measured  by  the  power  of  the 
inhibition,  although  the  right  to  the  lands  is  cut  down,  Mr.  Low's  right  to  the  rents 
remains  in  full  force. 

The  decree  of  reduction  is  not  retrospective ;  Anderson  against  Crichton,  Ist  February 
1684,  FcUeoner;  and,  indeed,  if  an  a(^'udication  does  not  operate  retro^  it  would  be 
unreasonable  to  give  to  the  reduction,  which  paves  the  way  for  it,  a  greater  effect. 
Observe,  that  a  reduction  ex  capite  inliibitioms  can  only  avail  the  inhibiter.  A  prior 
arrester  would  cut  him  out.  Now,  the  disponee,  whose  right  has  been  reduced,  would, 
in  competition  with  this  preferable  arrester,  be  entitled  to  the  rents,  but  vinco  vincentem 
vinco  te.  An  inhibited  land  proprietor  can  effectually  alienate  his  rents.  Why  ought 
not  the  same  power  be  competent  to  the  inhibited  creditor  in  an  heritable  bond  1  In 
both  cases,  the  rents  may  be  uplifted  and  disposed  of  at  pleasure ;  why  then  may  the 
rents  not  be  assigned )  The  inhibitor  can  always  secure  himself  by  adjudication.  The 
notion,  that  in  a  bond  the  assignment  to  rents  is  accessory,  and  must  therefore  fall  with 
the  right  to  which  it  is  attached,  is  erroneous.  An  express  assignation  to  a  portion  of 
rent,  corresponding  to  the  annualrent,  can  subsist,  though  the  heritable  security  itself  be 
void;  for  it  could  have  been  created  without  granting  an  heritable  security  at  alL 
There  might  first  have  been  a  conveyance  to  the  rents  in  security  of  a  debt^  and  after- 
wards a  proper  heritable  bond  might  have  [373]  been  granted.  And  what  difference 
does  it  make,  that  the  security  upon  the  fruits,  and  the  security  upon  the  lands,  are 
both  contadned  in  the  same  deed  ?  While  the  inhibition  strikes  against  the  conveyance 
of  the  latter,  it  has  no  operation  upon  the  first;  Erskine,  ii.  11,  13,  14,  16,  Macgill 
against  Creditors  of  Naughton,  ElchieSf  v.  Competition ;  Lady  Kilhead  against  Wallace, 
2d  November  1748,  Kaimea,  p.  165 ;  Dr.  Webster  against  Hay  Donaldson,  13  July  1780, 
Foe,  Goll.  p.  213;  Scott  against  Coutts  and  others,  17th  June  1750,  KUkerran, 

Ansioered : — The  rents  are  not  claimed  in  virtue  of  the  inhibitions,  but  of  the  arrest- 
ments. The  right  of  Mr.  Low  depends  on  the  bond,  and  that  having  been  cutldown,  his 
claim  to  the  rents  must  fall  of  course ;  for  the  debt  in  the  bond,  and  the  assignation  to 
the  rents,  cannot  be  separated.  The  bond  being  reduced,  the  debt  remains  in  bonis  of 
Sir  William ;  and  this  the  inhibiters  being  in  cursu  of  carrying  by  an  adjudication,  the 
accessory  right  to  the  maills  and  duties  must  follow  of  course.  The  situation  of  Sir 
William  Johnstone,  as  creditor  in  the  bond,  is  different  from  that  of  a  debtor  assigning 
a  general  right  to  maills  and  duties  in  security  of  a  debt.  In  the  present  case,  the 
assignment  is  merely  of  as  much  of  the  rents  as  will  satisfy  the  yearly  interest  of  the 
heritable  debt^  and  the  assignment  is  made  for  that  purpose  only.  It  can  of  course  be 
available  to  no  other  person  than  the  one  who  is  in  right  of  the  debt  If  the  debt, 
therefore,  is  carried  from  Mr.  Low,  it  must  be  carried  cum  omni  causa  to  the  individual 
who  has  acquired  it. 

The  doctrine  that  a  decree  of  reduction  is  not  retrospective,  is  erroneous,  and  the 
decision  referred  to  is  of  little  authority.     See  the  case  of  Anderson,  as  reported  by 
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HarcarBB  and  Sir  P,  Home.  The  inhibiting  creditor  is  entitled  to  stand  as  if  no  deed 
had  been  done  to  his  prejudice,  and  since  he  is  obviouslj  injured,  if  another  party  draws 
the  rents,  the  reduction  must  have  a  retrospective  effect.  Besides,  neither  Mr.  Low,  nor 
his  author,  ever  made  their  claim  effectual  by  obtaining  a  decree  of  maills  and  duua^ 
and  there  are  no  other  competitors  in  the  field. 

The  Lord  Ordinary  (6th  June  1814)  found,  that  Messrs.  Low  and  Jeudwine  most, 
in  virtue  of  their  arrestments,  on  and  after  the  21st  of  March,  and  29th  of  May  1812,  be 
preferred  to  the  rents  in  medio. 

Mr.  Low  petitioned,  and  answers  having  followed,  the  Court  appointed  a  hearing,  and 
on  9  th  March  1815  adhered. 

There  was  no  difficulty  on  the  Bench. 

Lord  Balgray. — When  you  set  aside  the  heritable  bond,  you  reduce  it  cum  onm 
causa.  I  had  formerly  been  under  a  misappre-  [374]  -hension.  I  thought  this  had 
been  a  question  of  a  land  proprietor  granting  an  heritable  bond  over  his  estate.  Not- 
withstanding inhibition,  he  still  would  have  possessed  the  power  of  administration ;  he 
could  have  let  tacks,  or  he  could  have  assigned  rents.  But,  in  fact.  Sir  William  is  heie 
only  a  creditor  in  the  bond,  which  he  transferred  to  Mr.  Low's  author.  The  maills  and 
duties  must  accompany  the  debt. 

The  day  after  the  date  of  this  judgment,  the  Court  found  Mr.  Jeud wine's  inhibition 
to  be  null  and  void  (No.  LXXYL).  And  (23d  May  1815),  upon  advising  a  reclaiming 
petition  on  the  part  of  Mr.  Low  against  the  interlocutor,  preferring  the  inhibiting 
creditors  to  the  rents  in  medio^  the  Court,  while  they  found  that  Mr.  Jeudwine  had  no 
right  to  the  rents  in  medio^  refused,  quoad  Mr.  Wedgewood,  the  petition  without 
answers. 

No.  88.  F.C.  N.S.  IV.  374.     25  May  1815.     1st  Div.— Lord  GiUies. 

John  Kj^gib,  Pursuer. — Baird. 

John  Christie,  Defender. — Blackwell. 

Husband  and  Wife. — ^A  husband's  right  of  administration,  as  well  as  his^tt^  mariii^  may 
be  effectually  renounced. 

John  Keggie,  father  of  the  pursuer,  purchased  houses  in  Portsburgh,  and  took  a 
disposition  to  them  in  favour  of  himself,  and  his  wife,  Isabella  Boss,  and  the  longest 
liver  of  them,  in  conjunct  fee  and  liferent,  for  the  liferent  use  allenarly  of  Isabella  Boss, 
and  to  his  own  heirs  and  assignees  whatsoever,  in  fee* 

Keggie  predeceased  his  wife,  and  she  afterwards  married  Dr.  Patoun,  residing  in 
Aberdeen ;  they  quarrelled,  and  entered  into  a  deed  of  separation,  by  which  "  the  said 
Dr.  John  Patoun  does  hereby  renounce,  in  favour  of  the  said  Isabella  Patoun,  his jw 
mariii^  and  all  other  right  or  title  he  has,  or  can  claim  to  the  [376]  rents  of  the  subjects 
in  Edinburgh,  lif erented  by  her ;  and  declares,  that  her  own  receipt  therefor  shall  be 
sufficient  exoneration  to  the  tenants  of  said  subjects,  or  others  concerned." 

Mrs.  Patoun  (14th  February  1810)  granted  a  lease  of  the  whole  of  the  subjects  life^ 
rented  by  her  to  John  Christie,  to  endure  during  her  life,  from  and  after  Al^tinmas 
1809.     This  lease  was  granted  without  the  consent  of  her  husband. 

She  afterwards  (17  th  September  1813),  for  an  onerous  cause,  executed  a  renuncia- 
tion of  her  liferent  in  favour  of  her  son,  John  Keggie,  the  fiar  of  the  liferented  subjecta 

Keggie,  after  obtaining  the  renunciation  of  his  mother's  liferent^  raised  an  action  of 
reduction  of  Christie's  lease,  upon  the  ground  that  it  was  null,  as  being  granted  by  a 
married  woman,  without  the  consent  of  her  husband.  It  was  pleaded  in  defence,  that 
Dr.  Patoun's  consent  was  not  necessary  to  the  lease  in  question,  as  his  jus  marUi  was 
excluded  by  the  clause  in  the  deed  of  separation  already  quoted. 

The  Lord  Ordinary  (7th  December  1813)  *'  Finds,  that  the  lease  ought  to  be  reduced, 
having  been  granted  to  the  defender  by  Isabella  Patoun  during  the  life  of  her  husband, 
Dr.  Patoun,  the  same  is  reducible  at  the  instance  of  the  pursuer,  John  Keggie,  as  her 
assignee ;  but  finds,  that  Isabella  Patoun,  by  accepting  payment  of  three  terms'  rents 
after  the  death  of  her  husband,  thereby  sufficiently  homologated  ^  the  lease  which  she 

^  Homologation  was  pleaded  by  the  defender,  but  the  judgment  of  the  Court  was  not 
ultimately  founded  upon  that  plea. 
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had  preyioualy  granted ;  therefore,  sustaiDs  the  defence  of  homologation,  assoilzies  the 
defender,  and  decerns." 

Both  parties  represented  against  this  interlocutor,  the  defender  being  dissatisfied  with 
it,  in  so  far  as  it  found  that  the  lease  in  question  was  reducible,  as  being  granted  without 
Dr.  Patoun's  consent 

This  interlocutor  was  pronounced  (3d  June  1814) :  *'  In  respect  that  Mrs.  Patoun 
and  her  husband  had  entered  into  a  regular  contract  of  separation,  in  which  he  expressly 
renounced  his  jus  mariti  over  the  subjects  of  her  liferent,  and  that,  in  fact,  she  was 
living  separate  from  her  husband  at  the  time  of  entering  into  the  tack  under  reduction, 
alters  the  interlocutor  represented  against  by  the  defender,  and  finds,  that  the  said  tack 
is  not  reducible ;  of  new,  assoilzies  him  from  the  conclusions  of  reduction,  and  decerns ; 
and  quoad  tdtra,  refuses  the  representation  for  the  pursuer,  and  adheres  to  the  inter- 
locutor represented  against" 

The  pursuer  petitioned  the  Court,  and  pleaded  : 

[376]  That,  by  marriage,  a  husband  acquires  not  only  the  jtts  mariti,  which  vesta  in 
him  the  whole  moveable  estate  of  his  wife,  but  he  also  becomes  curator  and  sulminis- 
trator  for  his  wife,  and  she  cannot  alienate  even  what  is  her  own,  or  administer  her 
separate  estate,  though  exempt  from  the  Jus  mariti,  unless  he  adhibit  his  curatorial 
consent  to  her  deeds  and  transactions ;  Beg,  Maj.  lib.  L  c.  30,  s.  6 ;  Quon.  Attach,  c  21, 
8.  1 ;  Oraig,  lib.  i.  Dieg.  12,  s.  28 ;  Stair,  b.  i.  tit  4,  s.  13 ;  Erskine,  b.  i.  tit  6,  sections 
22  and  27  j  Bullions  against  Hepburn,  Fac  OoU.  4th  December  1793;  Morison,  p. 
6140. 

By  the  deed  of  separation  executed  by  Dr.  and  Mrs.  Patoun,  the  Doctor  renounced 
his  ju8  mariti,  but  not  his  right  of  administration,  and  therefore  his  consent  was 
necessary  to  validate  the  lease  in  question. 

It  was  answered : — Though  the  jus  mariti,  and  right  of  administration,  are  distinct 
rights,  yet  the  latter  may  be  renounced  as  well  as  the  former ;  Murray  of  Einninmond's 
Trustee  against  Dalrymple ;  KUkerran,  voce  Husband  and  Wife,  No.  VIII. ;  Colquhoun 
against  Chessels,  4th  March  1774,  Diet  p.  6844.  Now,  it  cannot  be  disputed,  that,  in 
this  case,  the  right  of  administration  was  renounced  by  the  terms  of  the  deed  of  separa- 
tion executed  between  Dr.  Patoun  and  his  wife. 

A  great  majority  of  the  Court  were  of  opinion,  that  it  was  settled  law,  that  a 
husband's  right  of  administering  his  wife's  property,  as  well  as  h\aju8  mariti,  might  be 
effectually  renounced,  and  that,  in  this  case,  it  had  been  renounced  by  the  terms  of  the 
deed  of  separation. 

The  Lords  pronounced  this  interlocutor  (27th  January  1815) :  "Adhere  to  the  inter- 
locutors reclaimed  against,  and  refuse  the  desire  of  the  petition."  And  they  again 
adhered,  upon  advising  a  second  reclaiming  petition,  with  answers,  25th  May  1815. 

[Cf.  M'DougaU  v.  Oity  of  Glasgow  Bank,  6  R.  1091,] 


No.  89.         F.a  N.&  IV.  377.     25  May  1815.     1st  Div.— Lord  GilUes. 

Maidment  v.  Landers. 

Parent  and  Child, — Found  that  a  mother  in  wealthy  circumstances  is  bound  to 
support  her  son,  though  major,  until  he  can  maintain  himself. 

[Reversed,  6  Dow,  257 ;  3  S.RR.  (H.L.)  407,  where  a  fuller  report  will  be  found.] 


No.  90.         F.C.  N.S.  IV.  378.     26  May  1815.     1st  Div.— Lord  AUoway. 

Harvey,  Pursuer. — Adam  Duf. 

Donald,  Defender. — Fullerton. 

Fiar, — A  disposition  of  heritage  to  daughters  **  only  in  liferent,  for  their  respective  life* 
rent  uses  allenarly,  and  to   the  heirs  lawfully  to  be  procreated  of  their  bodies 


1002  HABVB7  V.   DONALD.  F.a  IBI0,  U.  I?. 

reepectively  in  fee,"  does  not  convey  to  the  daughters  any  interest  beyond  a  men 
liferent. 

Mrs.  Innes,  the  mother  of  the  defender,  made  over  her  whole  heritable  effects  in 
favour  of  her  five  sons  and  three  daughters  nomtnaitm^ — ''All  children  procreated 
betwixt  the  said  William  Innes  and  me,  and  to  any  other  child  or  children  who  may  be 
procreated  of  our  marriage,  existing  at  my  decease,  equally  and  proportionally  among 
my  said  whole  children,  share  and  share  alike ;  and  to  the  heirs  lawfully  to  be  pro- 
created of  their  bodies  respectively,  but  to  my  said  daughters  only  in  liferent^  for  their 
respective  liferent  uses  allenarly,  and  to  their  heira  lawfully  to  be  procreated  of  their 
bodies  respectively  in  fee.''  The  deed  then  provides,  that  in  case  of  any  of  the  sons 
dying  without  lawful  issue,  ''  and  without  disposing  of  his  or  their  shares,"  the  shares 
shall  accresce  to  the  surviving  brothers,  equally  and  proportionally;  and  to  the  last 
survivor  solely.  And  in  case  of  the  decease  of  any  of  the  daughters  without  issae  of 
their  bodies,  their  shares  "  also  are  to  fall,  accresce,  and  belong  to  my  said  sons,  equally 
and  proportionally,  and  to  the  heirs  of  their  bodies  respectively;  and  to  the  kst 
survivor  of  my  said  sons  solely,  and  his  heirs  or  assignees  whatsoever ;  and  failing  all  mj 
said  children,  without  heirs  of  their  bodies,  or  lawfully  disposing  of  their  shares,  then  to 
my  own  nearest  heirs  and  assignees,  heritably  and  irredeemably." 

The  eldest  daughter,  Ann,  married  William  Donald  of  Broomhill ;  and  by  dispon- 
tion  referred  to  in  her  contract  of  marriage,  conveyed  to  him,  in  security  of  her  own 
'*  provisions,  and  of  the  provisions  in  favour  of  the  children  of  the  marriage ;  whom  all 
failing,  to  him,  the  said  William  Donald,  his  heirs,  executors,  or  assignees  whatsoever, 
heritably  and  irredeemably,  all  lands  and  heritages,  debts,  and  sums  of  money,  and  all 
[379]  other  means  and  effects,  heritable  and  moveable,  of  whatever  nature  ani 
denomination,  addebted,  resting  and  owing,  pertaining  and  belonging  to  me,  as  one  of 
the  disponees  or  representatives  of  the  deceased  Mrs.  Barbara  Sindair,  edicts  Innes,  mj 
mother  in  virtue  of  a  disposition  and  settlement  executed  by  her  in  favour  of  me  and 
her  other  children  therein  named,  dated  the  17  th  of  December  1788,  recorded  in  the 
books  of  Council  and  Session  the  6th  day  of  March  1789,  or  to  which  I  have  succeeded, 
or  am  entitled,  or  may  hereafter  succeed,  during  the  intended  marriage,  as  one  of  the 
residuary  legatees  or  executors  of  the  deceased  Arthur  Sinclair,  Esq.,  late  of  Masuk- 
patam,  in  the  East  Indies,  or  to  which  I  have  succeeded  as  one  of  the  executors  or 
representatives  of  the  deceased  Alexander  Innes,  my  eldest  brother,  or  of  the  deceased 
Arthur  Sinclair  Innes,  my  sister,  or  any  other  manner  of  way." 

Mr.  Donald  having  died,  without  issue,  the  pursuer,  his  general  disponee  anl  executor, 
insisted  that  he  was  entitled,  not  merely  to  the  liferent,  but  also  to  the  fee  of  the  pro- 
perty to  which  Mrs.  Donald  had  succeeded  under  her  mother's  disposition ;  and  he 
argued,  that,  although  ever  since  the  decision  of  Newlanda,  9th  July  1794,  a  conveyance 
of  liferent,  for  liferent  use  cUlenarly,  gives  the  liferenter  nothing  more  than  the  liferent 
use  of  the  subject ;  yet  there  is  still  a  fee  created,  which,  although  not  absolute  in  its 
nature,  but  fiduciary  for  behoof  of  the  persons  described  as  heirs,  vests  in  the  liferenter 
a  legal  and  subsisting  right  and  interest^  defeasible  only  by  certain  contingent  eventa. 
Accordingly,  Mrs.  Donald  is  so  far  a  real  fiar,  in  virtue  of  the  conveyance  of  the  fiduciary 
fee,  as  to  have  a  right  of  disposal,  if  the  contingency  ereating  the  limitation  does  n<yt 
happen.  But  this  defeasible  right  has  not  been  defeated,  for  there  exists  no  issue  of  the 
marriage ;  and  her  brothers,  who  were  the  substitutes  in  her  mother's  disposition,  are 
dead.  Now,  since  in  the  event  of  failure  of  children  of  the  marriage,  and  the  death  of 
her  brothers,  the  right  vests  in  the  heirs  and  assignees  of  Mrs.  Innes,  only  if  not  dis- 
poned or  assigned  by  Mrs.  Donald,  and  the  right  has  been  conveyed  by  Mrs.  Donald  to 
her  husband,  the  pursuer,  as  representative  and  executor,  is  entitled  to  take  it  up;  and 
that  is  not  merely  the  liferent  right,  but  the  fiduciary  fee  at  the  date  of  the  marriage, 
constituting  a  substantial  reversionary  interest,  which  now,  purified  and  freed  from  those 
contingencies  that  might  have  limited  the  right,  amounts  to  an  unqualified  fee. 

The  defender  answered : — The  vesting  of  a  fiduciary  fee  is  a  mere  legal  fiction,  intro- 
duced in  consequence  of  the  evident  absurdity  of  allowing  an  abstract  principal  of  law  to 
control  the  direct  and  explicit  words  of  a  disponer.  There  is  nothing  independent  of  the 
liferent,  which  the  defender  could  convey  either  onerously  or  gratuitously.  The  question 
as  to  the  real  situation  of  the  fee,  seems  to  be  one  of  pure  curiosity. 

But  the  defender  had,  under  her  mother's  deed,  no  power  of  dis*  £380]  -pooin^  and 


P.O.  1815, 11.8. 17.  HARVEY   V.    DONALD.  1003 

assigning  the  fee.  Her  brothers  were  substitates,  and  conld  yalidly  have  transferred  to 
any  person  their  spea  mccessionis.  She  certainly  could  take  up  the  property  as  assignee 
to  her  last  surviving  brother,  but  never  as  fiduciary  fiar  under  the  liferent  conveyance. 
But  this  right,  derived  from  her  brother,  was  not  conveyed  by  the  marriage-contract, 
which  relates  merely  to  rights  pertaining  and  belonging  to  her  by  her  mother's  settle- 
ment. 

The  Lord  Ordinary  sustained  the  defences,  and  the  Court,  in  adhering,  upon  advising 
petition  and  answers,  unanimously  regarded  the  case  of  Newlands  as  well  founded  in 
principle  and  in  practice;  and  paid  no  regard  to  the  argument,  that  a  substantial  interest 
was  created  by  the  conveyance  of  a  fiduciary  fee. 

Lord  Hermand  said, — ^The  case  of  Newlands  is  the  regida  regulam  in  this  case.  It 
never  has  been  shaken,  and  I  hope  never  wilL  We  cannot  go  into  the  niceties  and  sub- 
tilties  of  the  doctrine  of  fiduciary  fees.  At  the  best,  there  was  only  created  a  bare  trust 
in  the  defender. 

Lord  Succothf  in  concurring  with  their  Lordships,  observed.  The  distinction  con- 
tended for  at  the  bar — that^  in  the  case  of  NewlandSy  there  was  a  child  alive  ;  whereas 
here  there  had  been  no  child  of  the  marriage,  deserved  no  attention.  The  case  of 
Newlanids  was  decided,  not  on  such  narrow  and  confined  views,  but  on  broad  and  general 
principles. 

The  Court  adhered,  26th  May  1815. 

[Cf.  Martin's  Trustees  v.  Milliken,  3  M.  333.] 


No.  91.  F.C.  N.S.  IV.  381.     27  May  1815.     2nd  Div. 

George  Fraser,  Petitioner. —  W.  Erskine, 

Bankrupt — Sequestration — Discharge. 

The  Court  granted  a  discharge  to  one  partner  of  a  company  after  the  period  for  the 
second  dividend,  though  the  company  itself  and  the  other  partners  did  not  apply  for  it, 
both  of  his  debts  as  a  partner,  and  as  an  individual 


No.  92.  F.C.  N.S.  IV.  381.     30  May  1815.     1st  Div. 

EoBBRT  Threshib,  Petitioner. 

The  Court  refused  to  confirm  the  petitioner  as  trustee  upon  a  bankrupt  estate,  because 
he  was  under  twenty-one  years  of  age. 


No.  93.         F.C.  N.S.  IV.  382.     31  May  1815.     2nd  Div.—Loid  Craigie. 

Boyd  Dunlop,  Trustee  on  R.  Soougal  and  Company's  Estate,  Pursuer. — 

Bdl  et  CraTistoun. 

Duncan  Mackkllar,  Defender. — Clerk  et  Forsyth. 

Damage  and  Interest — Reparation. — In  an  action  of  damages  for  breach  of  bargain,  the 
pursuer  is  only  entitled  to  the  loss  occasioned  by  non-delivery  of  the  article  purchased, 
and  not  to  the  consequential  damage  arising  from  the  non-delivery  having  been  the 
cause  of  voiding  or  preventing  a  sale  of  other  property  previously  belonging  to  the 
pursuers. 

Duncan  Mackellar  sold  to  Scougal  and  Company  144  bags  of  coffee  at  a  certain  price; 
and  before  obtaining  delivery,  Scougal  and  Company  sold  174  bags,  of  which  these  144 
bags  were  part,  to  &dfour,  Junor,  and  Company. 

Owing  to  circumstances  not  imputable  to  Mr.  Mackellar,  and  which  it  is  needless  to 
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detail,  it  became  impossible  for  bim  to  deliver  tbe  coffee  wbicb  he  had  sold  to  Scoagtl 
and  Company,  and  the  consequence  was,  that  Balfour,  Junor,  and  Company,  refused  to 
receive  any  part  of  the  174  bags  which  they  had  purchased  from  Scougal  and  Company. 

•In  payment  of  the  144  bags,  Mr.  Mackellar  had  received  and  discounted  a  bill 
accepted  by  Andrew  Bell,  the  agent,  through  whose  medium  Scougal  and  Company  had 
made  the  purchase,  and  Scougal  and  Company  had  in  their  turn  granted  their  acceptance 
to  Andrew  Bell  for  the  price,  which  bill  he  discounted. 

Before  these  bills  became  due,  Andrew  Bell  became  bankrupt^  and  Mackellar  retired 
that  granted  by  Bell  to  him,  and  Scougal  and  Company  were  obliged  to  retire  the 
one  which  had  been  granted  by  them  to  Bell,  and  to  rank  on  his  estate  for  a  divi- 
dend. 

Scougal  and  Company  brought  an  action  against  Mackellar,  concluding  for  reparation 
of  the  loss  which  they  had  sustained,  in  consequence  of  these  transactions ;  and  Lord 
Craigie  (8th  February  1814)  "Finds,  that  the  defender  came  under  an  obligation  to 
deliver  to  Andrew  Bell  144  bags  of  coffee,  and  [383]  that  this  obligation  was  duly 
transferred  to,  and  is  now  vested  in  the  pursuers :  Finds,  that  the  defender  failed  to 
deliver  the  144  bags  of  coffee,  and  so  became  liable  in  damages  to  the  pursuers :  Finds, 
that  these  damages  consist,  1^^,  Of  the  loss  of  profit  which  the  pursuers  would  have 
derived  from  the  resale  of  the  said  144  bags  of  coffee,  which,  as  appears  from  the 
bargain  between  them  and  Messrs.  Junor  and  Company,  would  have  amounted  to  L.159, 
3s.  9^. ;  2dly,  The  loss  of  profit  which  the  pursuers  would  have  derived  from  the  sale 
of  30  bags  of  coffee,  part  of  the  stock  belonging  to  themselves,  and  which  they  had  aUo 
sold  to  Messrs.  Junor  and  Company,  at  the  same  price  wich  the  144  bags  before  men- 
tioned, but  which  Messrs.  Junor  and  Company  refused  to  receive,  upon  the  ground  of 
their  having  been  disappointed  of  the  purchase  of  the  larger  quantity  stipulated  from 
the  defender,  this  last  amounting  to  L.33,  3s.  3^d. ;  3^y,  The  loss  of  Li.542,  Is.  4d.  (for 
which  the  pursuers  had  granted  their  acceptance  to  Andrew  Bell)  as  the  price  of  the  144 
bags  of  coffee,  and  which  Andrew  Bell  had  discounted,  but  was  unable  to  retire,  so  that 
the  pursuers  were  at  last  compelled  to  pay  the  same ;  and,  ithly^  the  expence  of  the  pro- 
ceedings, including  what  has  been  incurred  in  the  action  now  depending :  Before  farUier 
procedure,  appoints  the  pursuers  to  state  what  payment  (if  any)  of  the  contents  of  the 
acceptance  already  mentioned  they  have  recovered  from  Andrew  Bell's  sequestrated 
estate ;  and  also  to  give  in  an  account  of  the  expences  incurred  by  them ;  and  remito 
the  same,  when  given  in,  to  the  auditor  to  be  taxed." 

To  this  interlocutor  his  Lordship  adhered ;  and  the  defender  reclaimed,  and  pleaded, 

let,  That  he  had  not  disappointed  the  pursuers  intentionally,  and  ought  not  to  be 
found  liable  in  damages  at  all ;  but,  at  all  events,  it  should  only  be  for  the  loss  on  the 
144  bags.  He  had  nothing  to  do  with  the  other  30  bags,  and  at  least  he  should  have 
h£ul  an  offer  of  them  at  the  price  offered  by  Balfour,  Junor,  and  Company.  But  even 
this  would  not  have  done,  for  it  is  a  settled  principle  of  law,  that  no  indirect  damages 
can  be  exacted ;  Ersk.  iii  3,  86. 

2df  As  to  the  bill  to  Bell,  it  was  merely  an  accommodation-bill,  with  which  the 
defender  had  no  concern. 

Ansufered: 

Istf  As  to  the  general  principle,  if  the  defender  was  not  to  blame,  he  will  have  Us 
relief  against  those  who  were ;  the  consequences  are  the  same  to  the  pursuers. 

2dy  It  is  clear,  that  it  was  the  want  of  the  144  bags  which  occasioned  the  loss  on 
the  30,  and  the  protest  against  the  defender  was  in  fact  an  offer  of  the  coffee. 

[384]  3(2,  The  bill  was  a  consequence  of  the  transaction,  and  the  pursuers  are  entitled 
to  be  relieved  from  the  loss. 

The  Court  (31st  May  1815)  "Adhere  to  the  interlocutor  complained  of,  in  so  far  as 
regards  the  loss  of  L.159,  3s.  9^d.  sterling,  therein  mentioned.  Alter  the  interlocutor 
in  so  far  as  regards  the  article  of  L.33,  3s.  3^d.  sterling,  therein  mentioned :  Sustain  the 
defences,  and  assoilzie  the  petitioner  as  to  that  article,  and  decern ;  and  remit  to  the 
Lord  Ordinary  to  hear  the  parties,  and  to  do  as  he  shall  see  cause  as  to  the  loss  on  the 
bill  for  L.542,  Is.  4d.,  and  also  to  hear  them  on  the  question,  whether  the  petitioner 
must  make  previous  payment  of  the  expences  of  process  hitherto  inciirred." 
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No.  94.         F.C.  N.S.  IV.  384.     31  May  1815.     let  Div.-^Lord  Alloway. 

Bbims,  Pursuer. — RtUlberfurd. 
Ferrieb,  Defender. — J.  A.  Ma4miochie, 


Hypothec — Periculum, — Growiog  crops  sequestrated  by  a  landlord  for  payment  of  rent, 
remain  at  the  risk  of  the  tenant;  accordingly,  part  of  a  growing  crop  being 
sequestrated,  the  title  of  a  purchaser  of  the  remainder  yielded  to  a  further  sequestra- 
tion, where  the  first  portion,  when  thrashed,  proved  insufficient. 

Part  of  the  growing  crop  of  Cruickshanks,  a  tenant  of  Sir  Benjamin  Dunbar,  was 
sequestrated  by  the  factor,  Mr.  Ferrier,  for  payment  of  balance  of  rent ;  but  the  yalue 
of  the  grain,  when  thrashed,  proving  insufficient,  the  same  step  was  taken  with  the 
remainder. 

Brims  petitioned  the  Sheriff,  alleging,  that  he  had  purchased  this  remaining  portion, 
and  praying  that  the  factor  should  be  prohibited  "  from  molesting  him  in  the  use  of  his 
corn."  The  Sheriff  having  refused.  Brims  advocated,  and  argued^  That  a  sequestration, 
when  perfected  by  a  warrant  of  sale,  transfers  from  [386]  the  tenant  the  custody  and 
risk  of  the  subjects  sequestrated,  placing  them  in  the  hands  either  of  the  person  who 
has  obtained  the  sequestration,  or  of  the  officer  whom  the  Court  has  appointed  to  carry 
it  into  execution. 

A  sufficient  quantity  of  grain  to  meet  the  year's  rent  was  originally  sequestrated. 
The  deficiency  arose  entirely  from  the  gross  neglect  of  the  factor.  It  would,  therefore, 
be  most  unjust  to  relieve  him  from  his  own  carelessness,  at  the  expence  of  a  bona  fide 
purchaser. 

Mr.  Ferrier  denied  that  he  took  any  charge,  or  was  at  all  bound  to  do  so. 

The  Lord  Ordinary  remitted  dmpliciter^  "  in  respect  that,  by  the  mere  act  of  seques- 
tration, the  custody  and  possession  of  the  growing  crop  sequestrated  is  not  transferred 
from  the  tenant  to  the  landlord ;  nor  does  the  landlord  by  that  act  become  proprietor, 
at  whose  risk  the  crop  must  stand,  nor  responsible  for  any  deficiency  occasioned  by 
embezzlement  or  otherwise;  and,  in  respect  the  value  of  growing  com  can  only  be 
estimated  by  conjecture,  and,  as  any  surplus  must  have  belonged  to  the  tenant,  so  any 
deficiency  must  also  fall  upon  him ;  and  any  person  purchasing  the  remaining  part 
of  the  crop,  must  have  done  so  under  the  condition,  that  it  must  be  liable  for  any 
deficiency  in  case  the  crop  sequestrated,  when  sold,  did  not  amount  to  the  rent." 

Brims  petitioned,  and,  upon  advising  petition  and  answers,  with  condescendence  and 
answers,  the  Court  adhered  (31st  May  1815). 

Per  Curiam. — The  grain  sequestrated  remains  at  the  risk  of  the  tenant.  If,  after 
sequestration,  it  is  visible  that  the  tenant  cannot  afford  to  cut  down  his  crop,  or  is  care- 
less about  it^  the' landlord  may  step  forward  and  carry  on  the  harvest  operations  for  the 
benefit  of  both  parties,  without  being  liable  for  any  loss  which  may  have  occurred 
between  reaping  and  thrashing  the  grain.  It  is  no  doubt  possible,  that  the  landlord 
may  interfere  in  such  a  manner  as  to  incur  a  responsibility ;  but,  in  the  present  case, 
there  is  no  distinct  and  explicit  averment  that  he  did  assume  such  a  risk. 


No.  95.         F.C.  N.S.  IV.  386.     1  June  1815.     1st  Div.— Lord  Alloway. 

Dick,  Pursuer. — L'Amy. 

GoODALL  and  Company,  Defenders. — Jameson, 

Arrestment — BUI  of  Exchange, — A  common  debtor  having  indorsed  away  bills  for  a 
particular  purpose,  found,  that  it  was  incompetent  for  a  creditor  to  arrest  the  bills  in 
the  hands  of  the  indorsee.  ) 

Dick,  a  creditor  of  John  Kobert  Anderson,  merchant  in  London,  the  common  debtor, 
arrested  in  the  hands  of  Goodall  and  Company,  merchants  in  Arbroath,  certain  bills 
indolrsed  to  them  for  a  particular  purpose,  and  the  arrestment  Dick  followed  up  with  an 


1006  DICK  V.    GOODALL  k  GO.  P.a  U10,  M.  17. 

action  of  forthcoming.  Goodall  and  Company  objected,  that  bilk  ate  nomina  debHonoi, 
and  cannot  be  attached  by  arrestment;  Haddow  against  Campbell  and  Company, 
December  7,  1796,  Ersk,  ii.  6,  7.  This  doctrine  is  perfectly  sound,  for  there  is  no 
diligence  by  which  an  arrestee  can  be  forced  to  do  anything  farther,  than  merely  daliYer 
the  subject  arrested.  He  cannot  be  obliged  to  complete  by  indorsation  the  transfer  of  a 
bill,  so  as  to  make  the  right  effectual  and  beneficial  to  the  arrester.  Dick's  arrestment^ 
then,  in  fact^  carries  nothing.  Besides,  bills  have  been  indulged  with  peculiar  privilegM^ 
of  which  the  most  valuable  is  freedom  of  currency.  But  this  would  be  rend^ed 
nugatory,  if  bills  could  be  locked  up  in  the  hands  of  an  indorsee,  by  any  creditor  who 
chose  to  use  arrestment;  Murray  against  Davidson,  11th  December  1784;  Jamieson 
against  Leckie,  December  1729 ;  Pewtress  and  Roberts  against  Therold,  14th  July  1768; 
Stalker  against  Aytonn,  9th  February  1759.  There  is  no  authority  for  the  observation 
made  by  Mr.  Bell  in  his  Commentaries,  2d  edition,  page  473,  note,  that  the  decision  in 
the  case  of  Haddow  proceeded  upon  a  specialty. 

Dick  anatoered : — It  is  a  mistake  to  hold,  that  tiomina  debitorum  are  not  arrestable. 
Arrestment  is  a  judicial  assignation,  and  whatever  may  be  assigned,  may  certainly  he 
carried  by  arrest-  [387]  -ment.  But  nomina  debitorum  may  be  assigned,  and,  therefoie, 
they  may  be  arrested.  Besides,  nomina  debitorum  are  implied  in  the  very  terms  of  the 
diligence.  There  is  nothing  in  the  objection,  that  the  arrestee  cannot  be  forced  to 
indorse,  and  without  indorsation,  the  bills  are  of  no  value  to  the  arrester;  for  the 
arrester  is  bound  to  make  a  beneficial  transfer.  The  case  of  Haddow,  on  which  Goodall 
€Uid  Company  rest  so  much,  did  not  proceed  upon  the  general  point  of  law,  Uiat  nondwi 
debitorum  are  not  arrestable,  but  upon  a  specisdty,  which  has  no  existence  here. 

The  case  was  advised  upon  informations. 

Per  Curiam, — This  point  is  quite  settled.  In  the  case  of  Roberts,  and  afterwards 
in  the  case  of  Haddow,  the  Court  proceeded  upon  the  general  principle,  that  it  is 
impossible  to  arrest  bills  in  the  hands  of  the  indorsee.  Dick  ought  to  have  raised  an 
action  of  exhibition. 

The  Court  found,  ''  That  the  contents  of  the  several  bills  in  question  were  not  com- 
petently or  habilely  attached  by  the  pursuer's  arrestment."  31st  May,  signed  1st  June 
1815. 
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Johnston  and  Sharp,  Pursuers. — Clerk  et  BobiTison, 

James  Baillib,  Defender. — Cranstcmi  et  Buchanan, 

Sale, — When  the  vendor  of  goods  sent  by  sea  transmits  an  invoice  of  them,  he  should 
either  mention  the  name  of  the  ship  in  which  they  are  to  sail,  and  the  date  when  she 
is  to  sail,  or  send  them  by  the  first  ship  that  can  receive  thena. 

In  the  end  of  December  1812,  Mr.  Baillie  purchased  from  a  partner  of  the  house  of 
Johnston  and  Sharp  three  hogsheads  sugar.  He  did  not  know  whether  they  were  lying 
at  Glasgow  or  Port-Glasgow.  It  was  agreed  that  they  should  be  shipped  by  the  first 
opportunity  for  Ayr.  On  that  day  he  received  a  letter  [388]  (23d  January)  from 
Johnston  and  Sharp,  inclosing  an  invoice  of  the  goods,  in  which  there  was  a  small 
charge  for  freight  up  the  river,  and  a  bill  for  the  amount,  which  he  was  required  to 
accept  and  return. 

The  letter  said  nothing  about  the  shipment  of  the  goods.  Two  vessels  auled  from 
the  Broomielaw  for  Ayr,  one  on  the  25th  January,  and  the  other  on  6th  February  1813 ; 
and  both  arrived  safe;  and  on  16th  February  Mr.  Baillie  wrote  Johnston  and  Shaip, 
"  I  am  not  a  little  surprised  I  have  had  no  accounts  of  the  shipment  of  the  three  hogsr 
heads  of  sugars.  As  you  charge  6d.  per  cwt  for  freight  up  the  river,  I  suppose  they 
are  shipped  at  Glasgow.  If  that  is  not  the  case,  I  believe  the  'John'  has  gone  to  Porfe- 
Glasgow,  where  I  hope  you  will  attend  to  the  shipping  of  them." 

No  answer  being  returned,  Mr.  Baillie  (25th  February  1813)  wrote  a  friend,  "Will 
you  send  to  Johnston  and  Sharp  to  inquire  what  they  have  done  with  my  three  hqgs- 
heads  of  sugar,  bought  3l8t  December  last.  I  wrote  by  post  concerning  them,  bat 
received  no  reply," 
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This  letter  arriyed  in  Glasgow  on  the  26th,  upon  which  day  Messrs.  Campbell  and 
Charles  applied  to  the  pursuers  on  the  subject  of  the  sugars,  and,  either  on  that  day  or 
on  the  27th,  they  received  from  them  a  bill  of  lading,  dated  the  2d  February,  bearing, 
that  on  that  day  the  goods  had  been  shipped  on  board  the  *'  John  "  packet. 

Having^  obtained  the  bill  of  lading  from  the  pursuers,  Messrs.  Campbell  and  Charles 
transmitted  it  to  the  defender,  in  a  letter  dated  the  27th  February,  and  this  letter 
reached  Ayr  on  the  eyening  of  the  28th,  and  on  that  day  the  "  John  "  packet  was  totally 
wrecked  between  Saltcoats  and  the  Troon,  a  distance  of  eight  or  ten  miles  from  Ayr, 
and  the  intelligence  of  this  misfortune  was  known  at  Ayr  soon  after  the  arrival  of  the 
post  In  particular,  it  was  known  to  the  defender  almost  as  soon  as  he  knew  that  the 
goods  had  been  shipped  on  board  of  her. 

Baillie  refused  to  pay  the  price  of  the  goods,  and  an  action  having  been  raised,  it 
came  before  Lord  Pitmilly,  who  (18th  February  1814)  "Finds,  that,  although  the 
pursuers  failed  to  give  intimation  to  the  defender  of  the  shipping  of  the  sugars  on  board 
the  '  John,'  on  2d  February  1813,  and  were  also  to  blame  in  neglecting  to  answer  the 
defender's  letter  of  16th  February,  inquiring  about  the  sugars,  yet,  that  having,  on  the 
22d  January  preceding,  transmitted  to  the  defender  a  regular  invoice,  in  which  a  charge 
was  made  for  freight  up  the  river,  the  defender  was  in  this  manner  sufficiently  apprised 
that  the  sugars  were  shipped,  or  soon  to  be  shipped,  and  had  it  in  his  power  to  effect 
insurance  if  he  had  been  disposed  so  to  do  :  Finds,  that  the  defender  iiimself ,  in  his 
said  letter  of  16th  February,  puts  the  construction  above  noticed  on  the  chai'ge  of  freight 
up  the  river,  contained  in  the  invoice ;  but  that,  notwithstanding  of  [389]  this,  he  did 
not  effect  insurance,  or  signify  any  intention  to  do  so,  and  has  not  alleged  that  such  was 
his  practice  when  bringing  goods  from  Glasgow  to  Ayr  by  sea :  Finds,  therefore,  that,  in 
these  circumstances,  the  invoice  and  letter  of  22d  January  were  equivalent  to  the 
intimation  which  the  law  required  of  the  shipping  of  goods,  so  as  to  enable  the  pur- 
chaser to  effect  insurance ;  and  finds  it  instructed,  by  the  circumstances  of  the  case,  that 
the  pursuers'  neglect  to  intimate  the  actual  shipping  of  the  sugars  did  not  occasion  any 
loss  to  the  defender,  which  would  not  have  happened  if  the  pursuers  had  made  such 
intimation :  Finds  it  proved  by  the  certificate  of  the  collector  of  the  shore-dues,  pro- 
duced by  the  defender,  that  the  ship  '  John '  was  the  second  vessel  which  arrived  in 
Glasgow  and  was  bound  to  Ayr,  after  the  bargain  for  the  sugars  took  place  between  the 
parties ;  and,  that  this  vessel  having  arrived  at  Glasgow  within  three  days  of  the  arrival 
of  the  first  vessel,  the  '  Jeanie,'  and  three  days  before  the  '  Jeanie '  sailed  for  Ayr,  the 
pursuers,  by  shipping  the  sugars  on  board  the  '  John,'  were  not  guilty  of  any  such  mora 
in  executing  the  commission,  as  to  shift  the  risk  on  them,  and  to  relieve  the  defender, 
the  purchaser :  On  these  grounds  repels  the  defences,  and  decerns  in  terms  of  the  libel ; 
but,  in  respect  of  the  pursuers'  neglect  to  give  intimation  of  the  actual  shipping  of  the 
goods,  and  to  answer  the  defender's  letter  of  16th  February,  finds  no  expences  due, 
except  the  expences  of  extract,  for  which  decerns."  To  this  interlocutor  the  Lord 
Ordinary  adhered  (11th  March  1814),  and  thereafter  this  interlocutor  was  pronounced 
(12th  November  1814) :  **  Finds,  that  the  charge  contained  in  the  invoice,  which  was 
transmitted  in  the  pursuers'  letter  of  22d  January  1813,  of  freight  up  the  river,  &c.  as 
now  explained  by  the  representor,  and  not  denied  by  the  respondent,  imported  and 
meant  a  charge  of  freight  on  the  sugars,  from  Port-Glasgow  to  the  Broomielaw  at 
Glasgow,  and  that  this  charge,  xsontained  in  the  invoice,  led  the  defender  to  conclude, 
or  suppose,  as  stated  in  his  letter  of  16th  February,  that  the  sugars  are  shipped  at 
Glasgow,  and  to  direct,  that,  if  this  was  not  the  case,  they  might  be  shipped  by  the 
'John,'  which,  the  defender  states  in  his  said  letter  of  16th  February,  was  lying  at  Port- 
Glasgow  :  Finds,  that  the  letter  and  invoice  alluded  to,  though  explained  in  the  manner 
now  stated,  when  taken  along  with  the  other  circumstances  of  the  case  noticed  in  the 
former  interlocutor,  afford  sufficient  ground  for  repelling  the  defences,  and  therefore 
refuses  the  desire  of  the  representation,  and  adheres  to  the  interlocutor  represented 
against." 

The  case  came  before  the  Inner-House  by  petition  and  answers. 

The  arguments  on  the  facts  were  very  minute  and  circumstantial,  and  it  is  enough 
to  say  that  the  Court  were  of  opinion  that  [390]  due  notification  of  the  shipment  had 
not  been  made.     On  the  effect  of  this  in  law  the  defender  argued, 

That  the  pursuers  having  failed  in  this  respect,  were  not  entitled  to  throw  the  loss 
on  the  defender,  merely  because  he  had  signified  no  intention  to  insure^  and  had  taken 
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no  steps  for  tliat  purpose.  A  doubt  had  been  thrown  out  to  this  effect  in  the  case  of 
Hesseltines,  15th  January  1802,  where  it  seemed  to  have  been  thought  that  a  question 
between  two  merchants  was  different  from  one  where  the  underwriters  were  concerned; 
but  this  was  not  the  ground  of  the  decision,  and  the  reverse  was  clearly  fixed  to  be  law ; 
Dabymple  against  Johnstone,  DkUonary^  YoL  lY.  p,  331 ;  Marshall^  YoL  I.  p.  288; 
and  therefore  it  is  clear,  that,  as  he  had  it  not  in  his  power  to  insure  his  vessel,  he  is 
entitled  to  be  relieved  from  the  loss;  Andrew  against  Boss,  6th  December  1810; 
Stewart  against  Amot,  25th  November  1813. 

Afuwered : — ^The  defender  never  intended  to  insure  ;  but,  at  any  rate,  he  might  have 
done  it  if  he  pleased,  for  the  want  of  the  vesflel's  name  is  no  objection  to  the  vididity  of 
the  insurance;  Park,  i.  19,  19  ;  Marshall,  p.  380 ;  Hoog  against  Kennedy  and  Maclean, 
July  24,  1754.  But,  as  he  made  no  attempt  to  insure,  it  is  clear  he  has  sustained  no 
injury,  and  is  entitled  to  no  redress;  Hesseltines  against  Arrol  and  Company,  15tli 
January  1802  ;  Elton,  Hammond,  and  Company,  against  Dewar,  13th  July  1800. 

Lord  Meadowbank. — This  is  a  very  important  case,  and  I  can't  say  that  the  difficulty 
I  had  when  the  petition  was  moved  has  been  removed.  I  think  it  is  of  great  CDnae> 
quence  that  the  Court  should  maintain  rigidly  the  rule  of  insisting  for  accuracy  in 
mercantile  correspondence ;  I  think  the  conduct  of  the  gentlemen  in  this  case  is  quite 
sufficient  to  bring  them  under  the  predicament  of  not  having  complied  with  mercaotile 
usage,  and  I  am  for  altering  the  interlocutor.     I  am  not  for  entering  into  particulata 

Lord  OlerUee, — I  never  had  much  doubt  about  the  interlocutor.  I  think  it  ought  to 
be  altered.  I  can  perfectly  well  understand,  that  a  voyage  between  one  place  and 
another  may  be  so  very  short,  that  it  may  be  scarcely  worth  while  to  send  a  bill  of 
lading  by  any  other  conveyance ;  but  this  is  quite  a  different  question,  for  it  does  not 
follow,  when,  in  point  of  fact,  the  vessel  has  not  sailed  on  the  voyage  properly  so  called, 
and  when  the  person  to  whom  the  goods  are  sent  writes  for  information,  that  becaose 
the  voyage  itself  may  be  short  when  it  does  commence,  it  would  either  be  proper  or  safe 
to  take  no  notice  of  bis  letter,  for  when  the  voyage  comes  to  be  long — I  don't  speak  of 
the  voyage  from  the  last  port  of  departure  to  that  of  arrival,  but  of  the  interval  of  time 
being  by  any  accident  protracted  to  such  a  length,  that  cir-  [381]  -cumstances  may  occur 
which  may  induce  the  purchaser  to  insure,  it  is  the  seller's  duty  to  give  him  the  notice 
which  may  be  necessary.  The  vessel  in  this  case  did  not  set  out  on  her  voyage  till  long 
after  the  goods  were  shipped.  Now,  suppose  that  the  goods  had  been  put  on  board  at 
Broomielaw,  and  the  vessel  had  not  yet  left  Port-Glasgow,  and  news  bad  come  of  an 
American  privateer  being  at  the  bottom  of  the  firth,  and  threatening  to  come  up,  as 
happened  not  very  long  ago.  Suppose  such  an  incident  had  happened  during  the  time 
in  question,  then,  whatever  this  person's  general  practice  may  have  been,  would  he  not 
have  ordered  insurance,  or  might  it  not  have  occurred  to  him  to  write  to  the  people  in 
the  vessel  of  the  danger  they  were  in  9  There  are  various  things  which  he  might  ha?e 
done  in  consequence  of  such  a  circumstance,  which  might  have  totally  altered  the  case 
from  what  it  would  have  been  if  the  vessel  bad  sailed  immediately.  We  are  not  told 
how  she  was  lost,  whether  it  was  by  a  storm  or  mismanagement  But,  suppose  stormj 
weather  had  occurred,  might  not  that  have  disposed  him  to  insure  ?  The  most  natnrsl 
conclusion  for  him,  on  getting  no  answer  to  his  letter,  was,  that  she  was  lying  in  safety, 
and  it  was  very  natural  in  him  to  take  no  more  trouble  about  it ;  whereas,  if  he  had  got 
an  answer,  he  might  have  deemed  it  necessary  to  insure. 

But  it  is  a  mistake  to  suppose,  that  the  only  reason  for  transmitting  the  bill  of 
lading  is  to  enable  the  purchaser  to  insure.  One  great  benefit  is,  that  it  enables  him 
instantly  to  dispose  of  the  property.  It  does  not  vest  it^  perhaps,  but  it  enables  him  to 
sell  it  sooner ;  so  that  it  appears  to  me  very  plain,  that  there  was  a  gross  breach  of 
what  I  conceive  to  be  the  essentials  of  the  duty  of  the  seller.  I  rather  suppose  this 
person  would  not  have  conducted  himself  otherwise,  even  if  he  had  got  notice,  than  he 
has  done ;  but  I  have  great  doubt,  whether,  when  a  party  has  failed  in  the  essential 
part  of  his  duty,  it  is  competent  for  him,  in  any  case,  to  come  forward  and  say,  that  the 
same  thing  would  have  happened  if  he  had  done  otherwise.  In  the  case  of  negotiation 
of  bills  he  cannot  do  it,  and  I  think  no  plea  of  this  kind  ought  ever  to  be  received. 

Lord  Justice-Clerk, — My  opinion  also  is  against  the  interlocutor.  I  don't  doubt  of 
the  fact  as  to  the  sugar  having  gone  to  Glasgow.  The  material  part  of  the  case  is,  the 
want  of  notification  that  the  shipment  was  to  take  place,  either  by  the  first  packet^  or 
the  first  opportunity.     There  was  nothing  of  the  kind  done,     If  there  had,  the  defender 
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would  have  had  do  case  at  all.  Bafc  your  Lordships  see,  that  no  such  information  was 
giyen  as  to  enable  the  defender  to  regulate  his  conduct,  and  seeing  such  complete 
deyiation  from  mercantile  usage,  I  am  satisfied  that  the  interlocutor  ought  to  be  altered. 
It  is  peculiarly  necessary,  in  such  a  case  as  this,  that  the  purchaser  should  be  fully 
informed.  The  passage  in  question  is  a  very  safe  one  in  summer ;  but  at  that  period  of 
the  year,  it  is  very  often  most  hazardous  and  dangerous,  and  tedious.  I  believe  there 
are  instances  of  vessels  having  been  kept  at  Greenock,  till  others  bad  [392]  gone  to 
America,  and  bad  returned.  In  such  a  passage,  it  is  clear,  that  circumstances  might 
have  occurred  that  would  have  led  the  party  to  have  insured,  even  although  the  practice 
had  been  otherwise ;  and,  taking  all  the  circumstances  together,  there  appears  to  me 
siich  a  deviation  from  mercantile  practice,  that  the  defender  ought  to  be  assoUzied. 
In  the  case  of  Arrol,  the  notice  of  the  shipment  was  required  by  the  Court ;  and,  on 
the  whole,  I  think  the  safest  course  will  be  to  alter  the  interlocutor,  and  adhere  rigidly 
to  mercantile  usage. 

Lord  Bannatyne, — I  had  formed  the  same  opinion.  I  go  entirely  on  the  neglect  of 
intimating  the  shipment,  for  if  they  had  done  that,  the  other  matters  would  have  been 
of  no  consequence.  It  does  not  relieve  a  party  of  the  duty  of  mentioning  such  circum* 
stances  to  his  employers  to  say,  that  there  has  not  been  a  custom  of  insuring.  The 
defender  might  have  insured  if  he  had  chosen,  and  it  was  not  put  in  his  power  to  do 
so.     The  pursuers  have  failed  in  their  duty,  and  ought  not  to  succeed  in  their  action. 

Lord  Robertson. — I  confess  I  have  some  difficulty  in  going  in  to  the  opinions  which 
I  have  heard.  I  agree  with  your  Lordships  as  to  tJie  importance  of  strictly  observing 
the  principle  of  mercantile  usage,  and  that  such  has  not  been  observed  in  the  present 
case.  .  I  think,  in  particular,  the  pursuers  were  very  much  to  blame  in  not  sooner 
answering  the  letter  of  the  6th  February.  I  agree  also  in  the  observation,  that  the 
petitioner  had  sufficient  notice  to  certiorate  him  that  the  sugar  had  been  removed  to 
Glasgow.  The  question  is  just,  whether  had  the  defender  sufficient  notice  to  have 
enabled  him  to  insure  if  he  had  been  so  inclined  1  Now,  it  appears  to  me,  with  great 
deference,  that  he  had  sufficient  intimation.  The  letter  of  2  2d  January  covers  the 
invoice  of  the  sugars.  There  was  no  information  of  their  being  actually  shipped,  or 
that  they  were  to  be  shipped  with  the  first  vessel.  But  that  was  not  necessary  to 
enable  the  defender  to  insure,  for  an  insurance  may  be  lawfully  effected  without  specify- 
ing the  vessel.  That  point  is  fully  and  ably  treated  in  the  answers;  but  I  just  request 
your  attention  to  the  authority  of  Serjeant  Marshall  on  that  point. 

I  think  the  petitioner  being  in  possession  of  the  invoice,  it  was  quite  in  his  power 
to  have  insured  by  ship  or  ships,  and  if  he  has  neglected  that,  sibi  imptdet. '  1  don't 
think  he  can  fairly  impute  any  blame  to  the  pursuers. 

The  Lords  (2d  June  1815),  "Having  advised  this  petition,  with  the  answers  thereto, 
alter  the  interlocutor  complained  of,  assoilzie  the  petitioner  from  the  conclusions  of  the 
libel,  and  decern ;  but  find  no  ezpences  due." 


No.  97.     F.O.  N.S.  IV.  393.     6  June  1815.     2nd  Div.— Lord  Meadowbank. 

John  Cockburn  Eoss,  Pursuer. — Clerkj  Cranstoun,  et  Cockhum. 

The  Governors  of  Qkorgb  Heriot's  Hospital,  Defenders. — Solicitor-General 

Maconochie,  Thomson^  et  Mackenzie, 

Superior  and  Vassal, — When  a  vassal  subfeus  his  possession,  for  its  full  adequate  value 
at  the  time,  it  is  only  a  year's  subfeu-duty,  not  a  year's  rent,  which  he  is  bound  to 
pay  his  superior  as  a  composition  for  an  entry  to  a  singular  successor. 

On  23d  July  1733,  and  2Sd  July  1734,  the  then  Governor's,  of  Heriot's  Hospital 
disponed  to  William  Brydon,  baxter,  burgess  of  Edinburgh,  his  heirs  and  assignees 
whatsoever,  certain  tenements  and  pieces  of  ground,  to  be  held  of  the  Hospital  for  pay- 
ment of  certain  small  feu-duties,  amounting  to  about  six  bolls  of  grain,  and  5s.  2d. 
3-6  ths  sterling  in  money.  The  entry  of  heirs  was  taxed  as  to  part  of  the  lands,  but  the 
entry  of  singular  successors  was  not  taxed. 

Mr.  Cockburn  Ross  acquired  right  by  progress  to  the  grounds  so  feued;  and,  ou 
F.a  VOL.  I,  64 
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4tb  July  1804,  obtained  a  charter  from  the  Governors^  upon  payment  of  a  compodtioa 
of  L.32  sterling,  being  the  sum  corresponding  to  the  real  rent  of  the  ground  and  home 
erected  thereon  at  that  time. 

Mr.  Gockbnm  Boss  subfeued  the  whole  of  the  grounds,  to  be  held  of  himself  for 
payment  of  subfeu-duties,  amounting  in  toto  to  the  sum  of  L.428,  lis.  Bd.  annually,  and 
the  feu-dispositions  to  the  subvassals  contain  clauses,  stipulating  a  duplieando  of  the 
feu-duty  on  the  entry  of  every  heir  and  singpilar  successor ;  and  also  clauses  piohibitii^ 
all  subinfeudation,  whereby  the  casualty  on  the  entry  of  m'ngnlar  successors  might  be 
evaded. 

Upon  the  lands  thus  feued  by  Mr.  Boss,  a  number  of  houses  were  erected  by  the 
subvassals,  the  yearly  value  of  which  far  exceeded  the  feu-duties  payable  to  him,  a&d, 
with  a  view  of  having  it  ascertained,  whether  the  composition  to  be  paid  for  an  entiy 
by  a  purchaser  or  adjudger  from  him,  was  to  be  a  year's  full  rent  of  the  houses,  or  a 
year's  subfeu-duty,  he  brought  an  action  against  the  Governors  of  the  Hospital,  his  supe- 
riors, concluding,  "  That  it  ought  to  be  found  and  declared,  that  the  purchasers  or  singnlei 
successors  of  the  pursuer  are,  and  shall  be  entitled  to  [394]  demand  an  entry  from  the 
said  Governors  of  George  Heriot's  Hospital,  &c.  upon  payment  to  them  of  the  foresaid 
sum  of  L.420  sterling,  being  a  year's  rent  of  the  subjects  to  which  the  said  purchaser  or 
singular  successor  shall  enter  as  vassal  of  the  said  Governors  of  Heriot's  Hospital,  the 
superiors,  and  that  in  full  of  the  composition  exigible  by  the  superior  on  the  entry  of 
such  singular  successor.  And  further,  that  the  foresaid  feofees  in  trust,  and  Governors 
of  George  Heriot's  Hospital,  and  their  successors  in  office,  as  superiors  foresaid,  ought 
and  should  be  decerned  and  ordained  to  enter  and  receive  the  purchaser  or  purchaaeis 
from  the  pursuer,  or  other  singular  successors  from  him,  as  vassals  to  them  &a  upon 
payment  to  them,  the  said  superiors,  by  the  said  purchaser  or  purchasers,  or  singular 
successors,  of  the  foresaid  sum  of  L.420  sterling,  being  the  feu-duty  payable  to  the 
pursuer  by  his  subvassals,  the  proprietors  of  the  houses  in  Shandwick  Place,  and 
Queensferry  Street,  aforesaid,  or  such  other  sum  as  the  said  feu-duties  shall  amount  to; 
and  that  in  full  of  non-entry,  duties,  casualties  of  superiority,  and  all  other  claime  or 
demands  competent  to  the  said  superiors  for  the  entry  of  singular  successors  aa 
aforesaid." 

It  was  pleaded  in  defence.  That  the  sub-feu  rights  granted  by  the  pursuer  were 
executed  without  the  knowledge  of  the  superiors,  and  had  never  received  their  conel]^ 
rence  or  confirmation  :  That  their  right  as  superiors  cannot  be  in  any  respect  affected,  or 
at  all  impaired  by  them,  but  must  continue  as  entire  as  if  such  feus  had  never  been 
granted ;  and  that  the  pursuer,  therefore,  must  continue  liable  in  the  legal  and  fall 
casualties  due  to  the  defenders,  his  superiors,  which,  upon  the  entry  of  a  singular 
successor,  is  by  law  fixed  at  a  full  year's  rent,  or  value  of  the  lands,  at  the  time  the 
entry  shall  be  granted,  and  without  distinguishing  whether  such  rent  or  yearly  value 
arises  from  produce,  or  from  building. 

The  cause  having  come  before  Lord  Meadowbank,  his  Lordship  ordered  memorials ; 
and,  on  advising  these,  the  following  interlocutor  was  pronounced  (12th  November 
1813):  "Finds,  that,  by  the  pursuer's  titles  from  the  defenders,  he  was  under  no 
restraints  from  subfeuing,  and  that  the  subfeus  he  granted,  it  is  not  controverted  bj  the 
defenders,  were  made  for  a  full  and  adequate  avail  of  the  subject,  computing  feu-datiea 
and  casualties  only,  and  created  an  immense  improvement  in  the  produce  thereof 
advantageous  for  the  superior  he  held  of  as  well  as  for  himself :  Finds,  that  a  purchaaor 
or  adjudger  from  the  pursuer  will  be  entitled  to  obtain  an  entry  from  the  defenders  on 
paying  the  free  income  of  the  estate  acquired  by  him  during  the  first  year  of  his  aocesB 
to  the  possession  thereof,  and  that  the  defenders  have  no  title  to  exact  from  him  any 
compositions,  according  to  actual  or  hypothetical  rents,  payable  to,  or  enjoyed  by  the 
subfeuars ;  and  decerns  and  declares  accordingly." 

[395]  His  Lordship  also  issued  the  following  Notb  : — "  The  Ordinary  conceives  it 
quite  desperate  of  the  defenders  to  think  they  are  to  get  the  better,  in  a  question  as  to 
the  rights  of  superiority,  of  the  authority  of  Stair,  Bankton,  and  Erskine,  without  an 
adverse  authority  of  any  description ;  even  Craig  being  also  hostile.  It  was  slowly, 
and  with  difficulty,  he  apprehends,  that  in  feuholdings  a  duplieando  was  exigible  from 
heirs  without  a  stipulation  for  that  purpose  in  the  contract  or  charter,  because  it  was 
the  feeling  of  the  country,  as  Stair  gives  it,  that  feus  were  locations  affording  a  superior 
security  for  the  profits  of  the  lands,  to  personal  or  temporal  leases,  and  were  not  proper 
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fees  admitting  of  such  seyere  casualties.  But  this  came  to  be  established,  thongh,  as 
appears  from  Elchies's  Dictionary,  with  decisions  adyerse  to  it.  In  fact,  the  fendsd  law 
gaye  no  authority  for  it.  The  entry,  then,  of  a  singular  successor,  could  only  be  thus 
taxed  by  yirtue  of  the  statutes  authorizing  comprisers,  &c.  to  compel  an  entry,  as  stated 
in  the  memorial  for  the  pursuer,  and,  of  course,  it  is  not  a  feudal  casualty,  but  a  statu- 
tory payment  for  completing  an  alienation,  and  must  be  interpreted  accordingly.  In  a 
proper  feudal  casualty,  the  superior  is  not  effected  by  what  he  has  not  consented  to ; 
but,  can  it  be  belieyed,  or  argued,  that,  in  order  to  obtain  an  entry  to  an  estate  of  L.400 
per  anmum^  the  statute  meant  to  authorize  a  payment  of  L.4000  to  be  exacted  by  a 
superior ;  or,  can  it  be  belieyed  that  eyer  the  country  has  so  understood  the  statutes, 
and  submitted  to  it  without  eyer  a  question  ?  " 

The  defenders  reclaimed,  and  pleaded : 

By  the  ancient  common  law  of  Scotland,  a  superior  was  not  bound  to  giye  entry  to 
a  singular  successor  of  the  yassal  at  all,  till  the  statute  1469,  c.  36,  from  fayour  to 
creditors,  obliged  superiors  to  receive  apprisers  of  the  yassal's  right  for  a  certain  com- 
position; and  advantage  was  taken  of  this,  by  giving  all  conveyances  to  singular 
successors  the  form  of  apprisings,  so  as  to  compel  the  superiors  to  enter  them ;  and  so  it 
continued,  till  20th  Geo.  II.  c  50,  s.  2  and  13,  gave  all  singular  successors  whatever  a 
right  to  force  an  entry. 

Under  these  statutes,  and  particularly  under  the  first,  the  composition  payable  for 
an  entry  was  a  "  term's  maill,''  *'  a  zeire's  maill,  as  the  land  is  set  for  the  time ; "  terms 
clearly  indicating  the  proper  rent  of  the  land  payable  by  proper  tenants,  and  by  no 
means  the  feu-duties  or  blench-duties  payable  by  perpetual  vassals.  The  statute  1621, 
c.  6,  made  no  alteration  on  this,  and  the  Act  7th  and  62d  of  the  same  year  expressly 
declare  that  adjudgers  should  pay  ''  one  year's  rent  of  the  lands  and  others  ac^udged." 
The  Act  1672,  c.  19,  as  to  adjudications,  treats  the  subject  generally  as  settled;  and  the 
Act  20th  Geo.  II.  c.  50,  fully  recognises  [396]  every  previously  existing  claim  of  the 
superior,  excepting  that  of  preventing  the  vassal  from  selling  without  consent ;  and  it 
must  have  been  meant,  at  least  it  has  been  understood,  to  leave  to  the  superior  his  year's 
rent,  not  affected  by  subfeus  any  more  than  by  subaltern  grants  in  wardholding ;  other- 
wise, in  all  cases  of  wardholding,  where  there  was  an  over-superior  above  that  superior 
from  whom  the  ward-fee  was  held,  his  non-entry  duties  must  at  once  have  been 
reduced  to  two  per  cent,  of  what  they  were  before,  and  yet  no  such  pretence  has  ever 
been  set  up.  There  can  be  no  doubt,  therefore,  that  this  statute  left  the  superior's  right 
untouched,  and  that  it  extended  to  one  year's  rent,  not  subfeu-duty.  Where  the  sub- 
feus were  confirmed  by  the  superior  himself,  they  might,  no  doubt,  fairly  affect  his 
interest.  But^  excepting  in  the  case  of  wardholdiDgs,  the  superior  never  was  affected  by 
any  subfeus  granted  without  his  consent,  and  that  he  was  so  as  to  them,  arose  entirely 
from  a  mistaken  practice  which  followed  for  a  time  upon  the  Acts  1457,  c.  71,  1503,  c 
91,  and  others,  which  was  expressly  corrected  by  1606,  c.  12,  as  to  subject  superiors, 
afterwards  extended  to  the  ward  vassals  of  the  Crown  by  1633,  c.  16 ;  and  there  is  no 
pretence  for  saying,  that^  as  these  Acts  related  only  to  wardholdings,  so  the  law  as  to 
feu-holdings  was  different,  for  it  was  only  as  to  wardholdings  that  the  mistake  had  crept 
in ;  and,  therefore,  it  was  as  to  them  only  that  any  correction  was  requisite.  Aiter  this 
correction,  the  rule  again  became  general,  that  the  superior  could  not  be  affected  by  any 
subfeus  let  without  his  consent ;  a  rule,  indeed,  universal  as  to  all  burdens,  of  whatever 
nature ;  Stair,  iii.  27 ;  Ersk,  ii.  2,  24 ;  Erskine  against  Earl  of  Home,  17th  July  1630, 
Durie;  Brandon  Baird,  18th  July  1633;  Aitchison  against  Hopkirk,  14th  February 
1775. 

It  is  therefore  of  no  consequence  that  the  casualty  of  relief  owed  its  force  to  statute, 
since  the  statute  imposing  it  did  not  disregard  those  principles  that  were  applicable  to 
all  feudal  casualties. 

Such  being  the  general  principle  of  the  law,  the  question  is,  whether  there  is  any 
room  for  the  exceptions  of  specialties  which  the  pursuer  has  endeavoured  to  introduce 
into  the  case. 

It  is  alleged  that  a  subfeu  must  be  excepted,  because  a  subfeu  is  just  a  perpetual 
lease ;  but  this  is  clearly  unfounded.  The  statutes  plainly  contemplate  a  temporary 
tack.  A  feu  is  no  lease,  for  a  tack  should  have  an  ish  and  a  fair  rent,  neither  of  which 
is  the  case  with  a  feu ;  and  a  vassal  owes  casualties  to  his  superior  which  are  not  due  by 
a  tenant  to  his  landlord. 
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It  ie  a  mistake  to  say  that  feuholdinga  were  otiginally  without  the  casualty  of  lelief 
from  heirs.  Ersk.  ii.  5,  4,  seems  to  say  the  reverse ;  and,  at'  aliy  rate,  it  has  been  long 
established  by  custom,  whether  it  was  introduced  originally  by  law  or  not. 

Neither  is  it  enough  to  say,  that  the  subfeu,  being  made  for  the  full  value  at  the 
time,  must  be  taken  as  the  full  value,  because  in  that  case  there  should  be  no  casualties 
due  to  the  mid-  [397]  -superior,  and  the  feu-duty  should  vary  so  as  to  suit  itself  to  the 
changes  in  the  property. 

And  it  is  of  no  coosequence  to  the  superior  that  the  subfeu-duty  is  all  that  the  mid- 
superior  gets.  In  blench-holdings,  down  to  this  day,  the  subaltern  blench-holdisg 
not  consented  to  by  the  superior,  causes  no  diminution  of  his  casualty  in  the  case  of 
singular  successors.  The  rule  was  formerly  the  same  in  wardholdings,  and  no  reason 
can  be  assigned  for  any  difference  in  the  case  of  feus. 

As  to  the  cases  quoted  on  the  other  side,  Chey  are  not  materiaL  That  of  Monkton, 
in  1634,  was  one  where  the  feu  was  held  to  have  been  in  the  same  situation  as  if  the 
superior  had  confirmed  it ;  and,  as  to  that  of  Elphinstone,  in  1636,  the  only  weight 
which  it  seems  to  possess  arises  from  an  error  in  Spotiiswoode's  Practics,  p.  56,  which  iz 
cleared  up  by  Durie  in  his  report  of  the  case,  26th  March  1636  ;  and  in  the  subsequent 
case  of  L.  Almond  against  Hope,  9th  March  1639.  It  is  entirely  on  a  mistaken  view 
of  those  cases  that  any  of  our  law  writers  have  gone  who  seem  to  differ  from  the 
defenders  :  And  in  a  late  case,  of  Gray  against  Allan  and  Taylor,  the  law  now  laid  down 
was  expressly  assumed  by  Lord  President  Blair. ^ 


^  Of  this  case  the  following  account  was  given  in  the  defenders'  pleadings : 

John  Cleland  obtained  from  the  Hospital,  and  was  infeft  in  a  feu  of  five  acres  of 
land,  for  50  merks  feu-duty  per  acre,  being  250  merks  in  all,  without  any  taxation  of 
the  composition  for  entry  of  singular  successors.  The  ground  was  inclosed  and  divided, 
houses  built  on  it,  and  portions  of  it  feued  out  by  Cleland  to  various  persons.  Among 
others,  an  acre  was  feued  to  Robert  Gray  for  L.4  sterling  feu-duty,  being  a  rise  of 
L.1,  4s.  5fd.  above  the  Hospital's  feu-duty  of  51  merks  per  acre.  The  entry  of  a 
singular  successor  in  this  subfeu  was  taxed  at  14  merks.  Gray  was  infeft.  Cleland 
sold  his  right  under  the  feu  from  the  Hospital  to  Walter  Ferguson,  who,  having  first 
been  infeft  base,  afterwards  got  a  charter  of  resignation  and  confirmation  from  the 
Hospital  for  a  composition  of  L.1 3  sterling,  on  which  he  was  infeft.  In  this  charter  it 
appeared  that  the  subfeus  were  recited.  Ferguson's  property  was  sold  by  judicial  sale, 
and  the  feu  from  the  Hospital  was  bought  by  Allan  and  Taylor.  Allan  and  Taylor 
sold  to  the  Hospital  the  mid-superiority  of  the  rest  of  this  feu,  but  not  Gray's  acre. 
With  this  part  of  the  superiority,  according  to  their  own  account,  they  refused  to 
meddle  at  all  in  any  way ;  but  the  contrary  was  averred  on  the  other  side,  where  it  was 
asserted,  that  they  had  sold  to  the  Hospital  the  mid-superiority  of  Gray's  acre  also. 
They  said,  that,  "  having  discovered  soon  after  their  purchase  the  fact  of  Gray's  entry 
being  taxed  in  the  disposition  by  Cleland,  while  in  that  to  the  Hospital,  the  feuar  was 
bound  to  pay  the  real  ground  rent,  i.e,  one  full  year's  rent  of  the  whole  houses  and  build- 
ings which  Gray  had  constructed  upon  that  acre;  and  as  an  entry  with  the  Governors 
of  the  Hospital  in  that  acre  would  have  cost  the  respondents  several  hundred  pounds  ster- 
ling, as  a  year's  rent  of  all  the  houses  and  streets  built  upon  this  acre,  they  had  resolved 
at  once  to  relinquish  that  lot,  to  forfeit  entirely  the  price  of  19  years'  purchase,  or 
L.73,  13s.  6d.  sterling,  which  they  had  paid  for  these  feu-duties,  and  to  decline  the 
acceptance  of  any  feu-duty  whatever  from  Gray's  heir;  and,  accordingly,  they  have 
never  to  this  hour  receive  one  sixpence  of  the  feu-duty  from  him,  nor  did  they  sell  or 
attempt  to  sell  the  superiority  of  the  feu-duty  of  that  acre,  when  they  sold  to  the 
Governors  of  the  Hospital  the  other  feu-duties  purchased  by  them,  as  already  noticed. 
On  the  contrary,  that  acre  was  expressly  declared  not  to  be  included  in  the  sale  to  the 
Hospital."  The  Hospital  brought,  or  threatened,  a  declarator  of  non-entry,  in  order 
to  take  possession  of  the  subject  as  superior,  or  forcing  an  entry ;  at  least  that 
was  averred.  In  this  situation,  Mrs.  Joan  Gray,  daughter  of  Robert  Gray,  who  had 
deceased,  having  in  her  the  right  to  Gray's  subfeu,  brought  an  action  to  compel  Allan 
and  Taylor  to  enter  themselves  to  this  acre  as  principal  feuars,  and  then  gave  entry  to 
her  as  heir  of  provision  to  her  father.  In  this  action  the  Lord  Ordinary  found  (2d 
February  1810),  "That  the  Governors  of  Heriot's  Hospital  are  entitled  to  have  a  vawal 
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[398]  Lastly,  it  is  of  no  consequence  that  part  of  the  present  rent  arises  from  houses 
erected  since  the  original  feu  was  made ;  Ait^  [399]  -chison  against  Hopkirk,  February 
14,  1775 ;  if  the  vassal  had  built  his  houses,  and  then  sold,  instead  of  feuing  them,  a 
whole  [400]  year's  rent  would  have  been  due,  and  it  is  not  easy  to  see  why  the  subfeu 
should  difference  the  case. 


in  the  whole  lands  originally  feued  by  them  to  Cleland,  including  that  part  of  them 
which  was  subfeued  to  Mrs.  Gray's  father ;  and  as  all  the  persons  now  in  possession  of 
the  lands,  and  claiming  an  entry  in  them,  or  against  whom  the  Hospital  insist  for  an 
entry,  are  singular  successors  to  ihe  original  vassals,  finds,  tbat  the  Hospital  is  entitled 
to  a  year's  rent  of  the  whole  lands  is  now  improved  by  the  buildings  upon  them :  Finds, 
thati  in  erecting  these  building>«,  whether  upon  Gray's  subfeu  or  upon  the  other  parts  of 
the  ground,  the  feuars  or  subfeuars  were  not  guilty  of  any  violation  of  the  feudal  con- 
tract,  and  that  the  argument  founded  upon  this  circumstance  by  Messrs.  Alinn  and 
Taylor  is  therefore  irrelevant,  and  of  no  importance  to  the  cause  ;  but  finds,  that  Messrs. 
Allan  and  Taylor  having,  aftt?r  their  purchase  of  the  intermediate  superioriiy  of  Gray's 
feus,  discovered  it  to  be  a  subject  of  no  value,  on  account  of  their  being  liable,  as  inter- 
mediate superiors,  in  a  year's  rent  of  the  subject,  if  they  claimed  an  entry  from  the 
superior,  while  they  were  only  entitled  to  a  small  surplus  feu-<luty  from  the  subvassal, 
and  to  receive  a  taxed  composition  from  the  singular  successor  of  the  subvassal,  they 
were  at  liberty  to  abandon  their  right  to  the  intermediate  superior,  by  declining  to 
take  an  entry  from  the  Hospital,  or  to  connect  themselves  at  all  with  the  subfeu, 
whereby,  of  course,  Mrs.  Gray,  the  subvassal,  will  get  free  of  the  surplus  feu-duty, 
which  she  would  have  paid  to  the  intermediate  superior ;  and,  on  the  other  hand,  must 
now  take  her  entry  directly  from  the  Hospital,  as  the  paramount  superior :  Finds,  that, 
upon  such  entry,  she  must  pay  a  year's  rent  to  the  Hospital,  without  relief  against 
Messrs.  Allan  and  Taylor,  or  against  the  Hospital,  as  having  purchased  the  other  parts 
of  the  ground  from  them,  in  respect  there  is  no  real  burden  upon  the  other  parts  of  the 
ground  for  such  relief,  and  that  there  is  no  evidence  or  presumption  of  collusion  in  the 
transaction  ;  but  reserves  any  claim  of  relief  which  Mis.  Gray  may  be  supposed  to  have 
against  Cleland  or  his  representatives,  and  all  deft- nces  against  the  same ;  and,  therefore, 
upon  the  whole,  assoilzies  both  sets  of  defenders  from  the  conclusions  of  the  action,  and 
decerns." 

(12th  May  1810.)  On  a  representation,  the  following  deliverance  was  given: 
"  The  Lord  Ordinary,  having  considered  this  representation,  and  adverted  particularly 
to  the  shape  of  the  action — Orders  the  word  *  finds,'  in  the  first  clause  of  the  inter- 
locutor, to  be  left  out,  and  the  words  '  in  respect '  to  be  inserted  in  its  place  :  Ordains, 
in  like  manner,  the  word  '  finds,'  in  the  second  clause,  to  be  left  out,  and  the  word 
'and'  to  be  inserted  in  its  place;  and  with  this  variation,  adheres  to  the  interlocutor 
represented  against,  and  prohibits  the  clerk  from  receiving  any  more  representations." 

John  Gray  reclaimed. 

In  this  petition  it  is  not  maintained  that  Allan  and  Taylor  could  have  got  an  entry 
from  the  Hospital  for  payment  of  one  year's  subfeu-duty ;  but  only  that  the  Hospital 
were  not  entitled  to  consider  the  value  of  the  houses,  but  the  original  value  of  the 
ground  as  a  garden. 

The  petition  was  followed  by  answers,  and  it  was  on  considering  these  papera  that 
Lord  President  Blair's  speech  was  pronounced.  That-  speech,  as  existing  in  his  notes, 
is,  *'  Feu  granted  by  the  Governors  of  Heriot's  Hospital  to  John  Cleland,  to  be  holden  of 
the  Hospital.  The  entry,  payable  by  heir,  taxed  to  50  merks,  but  not  the  composition 
due  by  singular  successors. 

"(1753.)  Subfeu  granted  by  Cleland  to  Mr.  Gray,  the  petitioner's  father.  In  the 
subfeu,  the  sum  payable  for  the  entry  of  singular  successors,  as  well  as  heirs,  taxed  at 
14  merks. 

"(1783.)  Mr.  Walter  Ferguson  acquired  right  to  all  that  had  belonged  to  Cleland, 
under  the  burden  of  the  subfeus,  and  Mr.  Ferguson  obtained  a  charter  from  the 
Hospital,  by  charter  of  resignation  and  confirmation,  upon  payment  of  a  composition 
(said  to  be  L.13). 

"  Mr.  Ferguson's  interest  in  this  subject,  comprehending  the  intermediate  superiority 
of  the  ground  already  feued,  was  brought  to  a  judicial  sale  by  his  creditors. 
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Answered  for  the  pursuer : 

In  the  case  of  agricultural  tenements,  a  fair  lease  has  always  heen  held  to  he 
conclusive  of  the  value,  as  in  questions  with  superiors ;  and  in  the  same  way,  a  fair 
suhfeu  ought  to  he  so  here ;  and  it  is  vain  to  say,  that  it  is  of  no  consequence,  Aether 

''  At  this  sale  Messrs.  Allan  and  Taylor  purchased  lots  5th  and  3d,  incinding  the 
superiority  of  the  lands  that  had  heen  feued  to  Mr.  Gray. 

"  In  the  petition  it  is  said,  that  the  memorial  and  ahetract^  and  likewise  ihe  attidee 
of  roup,  were  so  contrived,  as  to  explain  that,  hy  Cray's  suhfeu,  the  entry,  hoth  of 
heirs  and  singular  successors,  was  taxed,  and  that  the  purchaser  was  to  be  buidened 
with  this  suhfeu. 

"  The  Hospital  brought  an  action  of  declarator  against  subfeuars,  for  the  purpose  of 
forcing  them  to  take  an  entry,  and  to  pay  composition  as  singular  successors. 

'*  Qu.  What  is  the  legal  effect  of  the  Hospital  having  confirmed  the  subfeu-rights 
of  Gray's  acre  % 

"  Allan  and  Taylor  made  up  no  feudal  title  to  the  superiority  of  Gray's  acre,  hut 
entered  into  a  transaction  with  the  Governors  of  the  Hospital,  and  renounced  this 
superiority  in  their  favour. 

"  Present  action  brought  by  petitioner,  concluding  that  Allan  and  Taylor  shall  make 
up  a  title  to  the  superiority,  so  that  singular  successors  may  take  an  entry  from  them, 
upon  paying  the  taxed  entry  of  fourteen  merks,  in  terms  of  the  subfeu-rights  to  Gray , 
or  otherwise,  shall  be  bound  to  relieve  the  petitioner  and  his  subvassals  of  the  composi- 
tion payable  to  Hospital. 

''  Cleland,  the  granter  of  the  suhfeu,  in  which  the  composition  was  taxed,  and  his 
heir,  were  bound  to  be  entered  in  this  superiority,  so  as  to  be  able  to  grant  a  valid  entry 
to  subfeuars  in  terms  of  the  feu-right 

<*  When  Ferguson  purchased  from  Cleland,  under  the  burden  of  the  suhfeu,  was  not 
this  obligation  transferred  to  him ) 

''  As  to  Cleland  and  Ferguson,  and  their  heirs,  the  fulfilling  this  obligation  no  great 
burden ;  because,  as  Cleland  and  Ferguson  were  entered  with  the  Hospital,  their  heirs 
were  entitled  to  enter  qua  such,  upon  paying  an  entry  to  Hospital  of  fifty  merks. 

"  But,  when  Allan  and  Taylor  purchased  at  the  judicial  sale,  can  it  be  held  that 
they  subjected  themselves  to  this  obligation,  which  would  have  been  a  very  heavy 
buiden  %  To  throw  it  on  the  purchaser,  would  have  required  an  express  clause  in  the 
articles  of  roup. 

^'  In  the  petition,  p.  6,  expressly  asserted,  that  in  the  articles  of  roup,  Gray's  feu,  and 
the  conditions  thereof,  are  expressly  mentioned,  was  not  sufficient  to  advertise 
purchasers  of  the  burden  they  were  undertaking. 

''  To  say  that  the  burden  attached  to  this  part  of  the  purchase,  viz.  superiority  of 
Gray's  feu,  was  more  than  the  value : — ^Doubt  if  sufficient.  Here  these  over-suljectB 
were  purchased,  and  ought  to  have  declared. 

'*  But,  supposing  not  purchased  by  Mr.  Taylor,  and  the  relative  obligation  unde^ 
taken,  what  is  the  consequence  1  Subject  was  left  unsold,  vested  in  Mr.  W.  Ferguson, 
and  is  now  in  Tuereditate  jacenii  of  him,  open  to  be  taken  up  by  his  heir. 

"  Should  not  the  heir  have  been  a  party,  and  in  this  way  fulfil  his  father's  obliga- 
tion ?  Can  the  creditors  object  to  this  % — a  subject  that  they  vrill  not  take,  and  which 
will  not  yield  a  farthing  to  them. 

*'  Supposing  this  matter  had  occurred  prior  to  the  sale,  would  it  not  have  been  com- 
petent for  Miss  Gray  to  state  her  claim  to  hold  immediately  of  Mr.  Ferguson  t  No 
objection  to  sells  the  superiority  to  a  person  who  will  come  in  plice 

of  Ferguson,  otherwise  let  it  remain  with  the  heir;  which  takes  nothing  from  the 
creditors,  and  which  does  justice  to  the  subfeuar,  who  is  a  creditor. 

"But,  supposing  this  not  to  be  well  founded,  still  is  it  not  competent  for  the 
pursuer  to  force  an  entry  in  the  suhfeu  by  the  common  compulsitors  of  law  f  Her 
father  was  vest  and  seised,  holding  under  Mr.  Ferguson.  She  is  entitled  to  demand 
an  investiture  from  the  heir ;  and,  if  heir  is  not  entered,  may  charge  him  to  enter,  and 
so  may  proceed  to  the  superior. 

"  Laying  an  entry  in  this  way,  question  would  still  remain  with  the  Hospital  as  to 
what  may  be  doubk     Said  that  the  disposition  to  Ferguson  recites  the  subfeu,  and  was 
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the  houses  were  built  before  or  after  the  subfeu.  The  feu-duty  would  have  been  the 
same  in  both  cases,  but  it  is  absurd  to  suppose,  that  a  vassal  managing  his  affairs 
judicially,  could  have  built  there  before  subfeuing ;  but  if  the  defenders  are  rights  they 
never  could  have  been  built  at  all,  for  the  ground  never  could  have  been  feued  for  that 
purpose. 

It  is  not  of  much  consequence,  whether  the  year's  rent,  payable  on  the  entry  of 
singular  successors,  arose  naturally  out  of  the  feudal  system  or  not,  for  it  came  ultimately 
to  be  regulated  by  express  statute ;  but  it  is  impossible  to  admit  the  position.  Though 
it  might  have  been  common  for  superiors  to  waive  their  power  of  preventing  alienations 
(and  it  seems  very  doubtful  if  they  ever  had  such  power),  on  being  offered  a  whole 
year's  rent  for  so  doing,  this  relaxation  of  feudal  principles,  in  individual  cases,  never 
could  give  rise  to  its  payment  universally  as  a  strict  feudal  casualty.  It  was  clearly  a 
deviation  from,  not  a  right  arising  out  of,  the  feudal  system,  and  after  the  public  law 
allowed  vassals  to  subfeu  in  spite  of  their  superiors,  it  is  extremely  doubtful,  whether 
they  were  bound  to  pay  any  such  composition,  where  it  was  not  expressly  stipulated. 
Indeed,  the  decisions  generally  have  gone  this  length ;  Ersk,  ii.  5,  4 ;  Mchies,  voce  Feu ; 
Craig,  ii.  20,  32.  A  rigid  adherence  to  the  doctrines  of  the  feudal  law,  however,  would 
have  been  destructive  of  the  commerce  of  land,  and  it  was  out  of  its  decline  that  the 
composition  in  question  arose,  1469,  c.  36;  1669,  c.  18;  20th  Geo.  II.  c.  50.  It  was 
provided  by  this  last  statute,  that  the  '*  heir  or  disponee  applying  for  an  entry,  shall 
pay,  or  tender  to  the  superior,  such  fees  or  casualties  as  he  is  entitled  by  law  to  receive." 
These  were  the  same  as  apprizers  had  formerly  paid ;  and  a  determination  of  them  will 
lead  to  the  right  decision  of  the  present  question. 

[401]  If  vassals  had  been  entitled  to  subfeu  or  to  dispone  in  every  case,  there  never 
could  have  been  any  doubt  as  to  this  point ;  and  it  is  by  confounding  together  those 
cases  where  they  are,  and  those  where  they  are  not,  that  any  dif&culty  has  arisen.  But 
the  difference  is  clear.  The  Act  1457,  c.  71,  gave  the  right  of  subfeuing  to  all  Crown 
vassals  whatever;  12th  February  1674,  Huntly  against  Gairnburrow;  and  the  Act 
1503,  c  91,  extended,  or  was  understood  and  permitted  in  practice  to  extend,  the 
privilege  to  all  persons  whatever;  and  1606,  c  12,  proves  this,  for  it  was  passed  to 
limit  the  privilege  in  all  cases  of  wardholding ;  and  by  not  doing  so  as  to  feu-holdings, 
must  be  understood  as  virtually  authorizing  them ;  and  the  same  benefit  was  extended 
to  the  Crown  vassals,  1633,  c.  16. 

From  these  considerations  it  is  clear,  that  vassals  who  held  in  feu  were  entitled  to 
subfeu.  So  long  as  they  could  not,  all  subfeus,  when  unconfirmed,  must  have  been 
void  and  null,  and,  therefore,  the  subfeu-duty  could  not  be  the  measure  of  impositions, 
because  the  superior  was  not  bound  by  it  at  all.  But,  when  it  was  lawful  to  subfeu, 
the  very  reverse  must  have  been  the  rule,  and  the  superiors  coidd  only  demand  a  year's 
subfeu-duty  by  the  Act  1469,  c.  36 ;  and  1669,  c.  18,  had  declared  that  apprisers 
should  only  pay  a  year's  maill,  as  the  land  is  set  for  the  time,  and  the  Act  20th  Geo.  IL 
c.  50,  extended  this  rule  to  all  disponees. 

It  is  a  mistaken  idea  that  these  words  apply  only  to  persons  holding  under  tacks, 
for  the  word  tenant  anciently  denoted  vassals  in  feus ;  1457,  c  71 ;  Skene,  voce  Relevium, 
Vassal  and  tenant  were  anciently  synonymous,  and  feus  are  expressly  defined  to  be 
perpetual  locations,  and  so  long  as  it  was  lawful  to  grant  perpetual  locations,  so  long 
would  the  composition  be  settled  at  a  year's  maill,  as  the  land  is  set  for  the  time ;  Stair^ 
iii.  2,  27;  Bankton^  iii.  10,  19;  Ersk.  ii.  12,  24;  Eamsay  against  Earl  Eothes,  March 
23,  1622,  Durie/  Paterson  against  Murray,  30th  March  1637,  Durie;  Stair,  ii.  4,  66; 
Monkton  against  Tester,  15th  February  1634,  Durie;  Cowan  against  Elphinston,  29th 
March  1636,  Durie  and  Spottiswoode  ;  as  to  which  last  case,  the  report  of  Spottiswoode 
has  been  stated  as  the  correct  one  by  all  our  authors.  The  subfeu  in  the  case  of  Almond 
was  struck  at  by  the  Act  1606,  and  is,  therefore,  nothing  to  the  purpose.  In  Aitchison's 
case,  the  only  question  was,  whether,  in  computing  the  rent,  houses  should  be  taken 
into  the  account  1    In  Gray's  case,  it  is  admitted,  that  the  judgment  does  not  apply; 

confirmed  by  the  Hospital,  would  not  this  be  a  confirmation  of  the  subfeu,  which  would 
defend  against  declarator  of  non-entry  ?  or,  suppose  the  transaction  with  Taylor  to  be 
such  as  stated  by  the  pursuer,  perhaps  this  would  also  afford  a  defence." 

On  these  grounds  the  Court  recalled  the  interlocutor,  and  remitted  to  the  Ordinary, 
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and  besides,  it  appears  from  notes  of  the  speech  delivered  by  the  Lord  Piesidenti  that 
he  expressly  reserved  the  question.^ 

[402]  Reference  was  also  made  to  Stair,  ii.  4,  32 ;  BarMon,  ii.  4,  45 ;  Stavr^  iL  4, 
66,  Almond  against  Hope,  9th  March  1639 :  Paterson  against  Murray,  30th  March 
1637,  and  A.  S.  8th  February  1749,  in  evidence  of  the  form  in  which  subfeus  had 
generally  been  held. 

Farther,  each  party  maintained  that  the  practice  was  in  his  favour,  and  a  conde- 
scendence and  answers  were  lodged  by  order  of  the  Court. 

Thereafter,  the  case  was  heard  in  presence.  Minutes  were  then  lodged  upon  the 
difference  between  Spottis woods  and  Durie's  Reports  of  the  case  of  Covran;  and  on 
16th  May  1815,  the  case  was  put  out  for  advising,  when  the  following  opinions  were 
delivered : 

Lord  GlerUee, — This  is  a  question  of  great  interest.  Here,  as  in  other  cases,  there 
are  some  things  that  are  acknowledged  on  all  sides,  and  others  which  are  asserted  by  the 
one  party,  and  contradicted  by  the  other.  It  certainly  is  acknowledged,  and,  for  my 
share,  it  appears  impossible  to  be  disputed,  that,  as  the  law  stands,  a  singular  successor 
is  entitled  to  force  his  entry  with  the  superior,  on  paying  a  year's  rent^  in  all  respects  in 
the  same  way  as  if  he  were  an  adjudger  for  debt ;  and  the  question  we  have  to  decide  is 
just  the  same  as  if  an  adjudger  of  Mr.  Cockbum  Boss's  right  had  charged  the  Managers 
of  the  Hospital  to  give  an  entry,  and  the  Managers  had  suspended  the  charge,  because  a 
year's  feu-duty  was  offered  them  instead  of  the  actual  rents  drawn  by  the  subvassals. 

Were  it  of  consequence  to  inquire  by  what  progress  the  law  on  this  subject  has 
come  to  its  present  state,  I  should  differ  a  good  deal  from  some  oploioos  which  have 
been  delivered  as  to  what  that  progress  has  been,  and  should  think,  that^  long  before  the 
Jurisdiction  Act,  the  law  of  Scotland  was  much  nearer  what  it  is  now,  than  is  generally 
supposed  to  be  the  case.  It  might  turn  out,  however,  that  it  is  more  in  expression, 
than  any  thing  else,  that  we  differ  on  this  point 

Another  thing  which  is  of  the  utmost  importance  in  this  case,  and  upon  which  I 
really  think,  that  if  the  parties  differ,  it  is  more  about  words  than  any  thing  else,  is, 
whether  this  claim  of  a  year's  rent  for  an  entry  is  a  feudal  casualty  or  not  It  appears 
[403]  to  me  that  it  is  just  a  feudal  casualty  or  not,  according  as  you  take  the  expression 
in  a  more  extensive,  or  in  a  more  limited  sense.  Our  law  writers  point  out  a  veiy 
strong  distinction  between  the  different  kinds  of  claims  incident  to  the  superior.  There 
is  first  the  set  of  claims  which  arise  to  him  out  of  the  stipulations  which  belong  to  the 
very  nature  of  the  contract  itself,  which  are  by  law  implied  in  it,  whether  expressed  or 
not,  and  which  are  really  taken  as  a  kind  of  implement  of  the  contract,  forming  a 
particular  mode  of  executing  it  in  particular  circumstances,  such  as  in  wardholdii^  the 
casualties  of  ward  and  marriage.  These  are  called  casualties,  from  their  having  no 
stated  period  of  return. 

But  our  lawyers  make  a  distinction  between  these  and  another  set  of  claims,  which 
do  not  necessarily  accrue  to  the  superior,  from  the  nature  of  the  feudal  contract,  bat 
arise  from  other  considerations  acting  upon  that  contract,  and  may  or  may  not  oecar, 
li^otwithstanding  and  independent  of  what  is  bargained  for  between  the  superior  and 
vassal.  These,  also,  from  having  no  stated  period  of  return,  are  called  casualties.  The 
most  remarkable  of  that  kind  is  the  liferent  escheat,  which  is  not  given  on  account  of 
any  thing  expressed  or  implied  in  the  contract,  but  for  other  considerations. 

Then  there  is  a  third  kind  of  casualties,  which  do  not  arise  from  any  thing  implied 

^  "  There  is  no  question  about  what  composition  this  lady  must  pay  upon  getting  an 
entry  from  the  Hospital,  and  that  part  of  the  interlocutor  which  finds,  that  she  must 
pay  a  year's  rent  to  the  Hospital,  without  relief  against  Messrs.  Allan  and  Taylor,  is 
altogether  extraneous.  The  Lord  Ordinary,  indeed,  has  altered  that  part  of  his  inter- 
locutor as  to  the  manner  in  which  it  is  expressed,  but  still  the  point  is  taken  for 
granted.  When  a  proper  action  comes  before  us,  which  can  only  be  an  action  of 
declarator  of  non-entry,  we  will  then  judge  whether  she  is  bound  to  pay  a  full  year's 
rent  or  not.  This  will  be  a  question  of  difficulty,  when  it  comes  forward,  and  I  am  far 
from  having  made  up  my  mind  on  the  point  The  present  time,  besides,  is  not  the 
proper  occasion  for  stating  my  opinion,  though  I  had  formed  one.  At  all  events,  that 
part  of  the  interlocutor  which  finds  the  petitioner  liable  in  a  year's  rent  should  be  left 
out" 
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in  the  contract,  but  amount  to  a  forfeiture  in  ioto  of  the  yassal's  right,  in  consequence  ot 
his  breach  of  the  contract,  or  his  delinquency,  such  as  recognition  and  disclamation. 

All  these  things  are  called  casualties  occasionally  by  our  writers  \  but  they  are  per- 
fectly separate  in  many  respects,  as  to  the  effect  of  deeds  granted  by  the  vassal. 

As  to  the  first  kind — those  arising  from  the  nature  of  the  feudal  eontract,  and  su1>; 
stituted  merely  as  a  manner  of  implementing  it  in  particular  circumstances,  they  are  notj 
with  one  or  two  exceptions,  as  of  terce,  burdened  by  any  deed  of  the  vassal  whatever, 
whether  consented  to  by  the  superior  or  not 

On  the  other  hand,  as  to  the  last  kind,  which  extend  to  a  total  forfeiture  of  the 
vassal's  right,  they  are  excluded  by  the  consent  of  the  superior  having  been  obtained. 
It  was  thought  by  our  lawyers,  that  where  the  superior  had  consented  to  a  subinfeuda- 
tion by  the  vassal,  it  was  quite  out  of  the  question  to  permit  him  to  claim  recognition ; 
but  they  did  not  therefore  think  that  it  followed,  from  the  superior's  consenting  to  this, 
that  he  gave  up  his  own  natural  claim  to  have  the  contract  implemented  in  the  particular 
circumstances  ;  and  therefore  it  was  certainly  understood  that,  with  respect  to  the  ward- 
holding,  whether  the  base  right  was  consented  to  by  the  superior  or  not)  it  was  not 
created  into  any  harden  upon  his  own  right. 

That  sort  of  intermediate  casualty,  again,  which  neither  arises  out  of  the  contract 
itself,  or  any  thing  implied  in  it,  such  as  ward  and  marriage ;  nor  from  any  delinquency 
against  the  superior,  such  as  recognition  or  disclamation,  but  from  other  causes,  as,  for 
[404]  instance,  rebellion  against  the  King,  which  is  no  feudal  delinquency  against  his 
own  superior,  is  a  thing  which  is  effectual  against  the  vassal  himself,  and  creates  no 
burden  upon  his  superior,  who:  therefore  just  takes  up  the  vassal's  situation  as  to 
t^he  estate. 

As  far  as  I  can  see,  and  laying  together  the  dida  which  I  have  met  with,  the  claim 
of  the  superior  for  a  year's  rent,  on  giving  an  entry  to  an  appriser  or  singular  successor, 
since  it  ceased  to  be  matter  of  choice  with  him  whether  he  would  do  ijb  or  not,  has  been 
considered  as  approaching  more  near  to  the  nature  of  the  liferent  escheat,  than  to  the 
nature  of  the  other  casualties  which  I  have  mentioned,  which  arise  out  of  the  feudal 
contract  itself.  And  it  appears  to  me,  that,  previously  to  the  passing  of  the  Act  1606, 
it  was  understood  by  our  lawyers  of  these  days,  or,  I  should  rather  say,  that  after  the 
passing  of  the  Act  1606,  it  was  understood  that,  before  that  Act  was  passed,  the  claim 
of  the  subject  superior  for  non-entry,  by  whatever  tenure  his  vassal  held,  whether  by 
ward,  feu,  or  blench,  was  burdened  by  the  base  rights  which  had  been  granted  by  the 
yassal,  whether  consented  .to  by  the  superior  or  not.  On  the  other  band,  again,  it  would 
appear,  that,  after  that  Act,  in  consequence  of  the  clause  in  it  which  declares  the  base 
rights  granted  by  the  ward  vassals  of  subject  superiors  to  be  void  and  null,  by  way  of 
exception  in  all  questions  with  the  superior,  it  came  to  be  settled  in  the  particular  case 
of  ward  yassals,  to  whom  the  statute  was  limited,  that  the  superior's  right  to  the  entry- 
money  was  not  burdened  by  base  rights  to  which  he  had  not  consented.  But  as  to 
subject  superiors,  where  the  holding  was  feu  or  blench,  as  the  Act  did  not  refer  to  them, 
matters  stood  as  if  it  had  never  existed  \  and  consequently  in  that  sort  of  tenure,  the 
superior's  claim  for  entry-money  was  burdened  with  every  base  right  which  the  vassal 
had  granted,  whether  consented  to  by  the  superior  or  not.  I  am  aware,  that^  as  far  as 
the  decisions  are  concerned,  they  are  in  some  degree  ambiguous ;  but  I  find,  in  a  manu- 
script book  of  notes  on  Stair's  Institute,  reference  made  to  a  decision  in  1725,  by  which 
the  point  is  said  to  have  been  settled.  I  do  not  know  who  was  the  author  of  the  Notes, ^ 
but  I  shall  read  the  passage  to  you,  for  it  treats  the  question  more  fully  than  I  have 
found  it  done  any  where  else,  and,  indeed,  in  my  opinion,  treats  it  extremely  well.  The 
author  states  that  it  is  a  "very  doubtful  case,  and  ends  with  being  in  doubt,  but  after- 
wards adds  in  a  note  that  the  point  is  now  settled. 

''  Lib.  ii.  tit.  4.  Superiorities  and  its  Casualties,  s.  32.  In  this  subject  of  composi- 
tions due  by  comprisers  or  adjudgers,  there  is  a  question  not  noticed  by  our  author,  and 
which,  I  think,  is  not  very  clear,  viz.  where  the  immediate  vassal  has  subfeued  his  lands 
for  perhaps  a  small  feu-duty,  and  the  superiority  is  afterwards  comprised,  whether  the 
compriser  must  pay  a  year's  real  rent  [405]  of  the  lands,  or  only  a  year's  feu-duty,  there 
being  no  more  payable  to  his  debtor  out  of  them.     It  is  already  observed,  note,  ad.  lib. 

■ 

^  Lord  £ichie8,  from  various  ciicumstances,  appears  to  have  been  the  author  of 
these  Notes. 
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ii,  tit  3,  8.  28  et  32|  that  a  vaasal  cannot^  without  the  superior's  oonsenti  burden  the 
lands  to  his  prejudice,  except  where  such  burdens  are  specially  authorized  by  law.  If 
the  superior  consented  to  the  subfeudation,  or  to  any  other  burden  on  the  lands^  then 
that  will  be  deduced  in  valuing  the  year's  rent;    18th  July  1633,  Baird  against 

•  If  he  did  not  consent,  then  either  the  immediate  vaasal  held  his 
lands  ward,  or  by  some  other  holding.  If  ward,  then  if  the  subfeu  was  made  while 
such  subfeus  were  authorized  by  law,  he  would  likewise  in  that  case  have  a  year's  fea- 
duty,  only  for  the  entry ;  15th  February  1634,  Lord  Monkton  against  Lord  Tesb^r. 
But,  if  after  the  Act  1606,  then  a  year's  real  rent  would  be  due  notwithstanding  the 
subfeu ;  9th  March  1639,  Lord  Almond  against  Hope  of  Carse ;  where  the  reason  is 
assigned,  that  by  the  Act  1606,  such  subfeus  are  declared  null,  etiam  ope  exeeptioms. 
But  the  difficulty  is,  in  case  the  debtor,  against  whom  the  comprising  is  deduced,  held 
feu  or  blench,  and  subfeued  the  lands.  For  upon  the  one  hand,  it  would  appear  that 
the  vassal  can%  by  any  deed  of  his,  prejudge  his  superior  without  his  consent,  of  any  of 
his  casualties,  of  which  this  entry  due  by  the  comprisers  or  singular  successors  is  one. 
But  if  the  superior  should  get  no  more  for  an  entry  but  a  year's  feu  or  blench-duty,  such 
as  was  paid  by  the  subvassal,  that  would  put  it  in  the  vassal's  power  for  ever  to  extin- 
guish all  hopes  the  superior  could  have  of  a  year's  rent  from  a  singular  successor,  and 
that  by  subfeuing  the  lands  for  a  small  feu-duty.  2do,  The  vassal  could  not  directly 
alienate  the  property  of  the  lands  without  the  superior's  consent,  or  giving  him  a  year's 
rent ;  and,  therefore,  neither  should  he  do  it  per  ambages,  which,  however,  would  be 
the  consequence  if  the  superior  got  only  a  year  of  the  subfeu-duty,  and  this  would  give 
him  an  easy  way,  in  all  cases,  to  defraud  the  superior  :  for  if  he  were  to  sell  the  lands 
to  A.,  to  be  held  a  me,  he  might  first  subfeu  them  to  B.,  a  confidant  of  the  purchasei's, 
and  then  give  a  bond  to  A.,  whereupon  to  adjudge  from  him  the  superiority ;  and  after  A. 
were  infeft,  upon  his  adjudication,  for  which  he  would  pay  only  a  year's  eabfeu-duty, 
his  confidant  B.  might  resign  in  his  hands  ad  remanenttam,  3iio,  In  the  above  decision. 
Lord  Almond,  there  was  no  question  of  the  validity  of  the  subfeus  against  that  vasasl 
and  compriser,  and  no  recognition  was  thereby  incurred,  and  yet  the  Lords  found  the 
subfeu  could  not  militate  sgainst  the  superior.  Upon  the  other  hand,  it  may  be  alleged, 
that  the  compriser  should  only  pay  a  year's  rent^  as  the  lands  can  yield  to  him,  which, 
in  the  case  of  a  sub-feu,  is  only  the  feu-duty.  2do,  This  not  being  a  proper  casualty 
arising  from  the  nature  of  the  feudal  right,  but  by  special  statute,  the  year's  rent  shouM 
be  estimate  as  the  vassal  himself  had  the  lands,  and  consequently  with  the  burden  of  all 
subaltern  rights  argu^,  from  liferent  escheats,  [406]  infra  s.  66,  eect.  uU,  January  19, 
1672,  Beaton  against  Scott,  dtio,  Were  this  of  the  same  nature  with  other  casualties  of 
superiority  arising  properly  from  the  nature  of  the  feu-right,  the  superior's  confirmation 
or  consent  would  not  exclude  it,  which  only  saves  from  recognition,  supra  natL  ad  lib. 
iL  tit.  3,  s.  28,  et  32,  near  the  end.  But  it  is  already  observed,  that  all  burdens  ood- 
sented  to  by  the  superior  are  deduced.  4to,  The  decision,  Lord  Almond,  is  expressly 
founded  on  a  specialty,  that  the  1606  declares  these  sub-feus  void  and  null ;  yet  whers 
subfeus  are  not  null,  no  more  will  be  due  but  the  subfeu-duty ;  Oogitand,  vid.  l^ntL 
verba  Entry  to  Lands,  sect.  vU,  for  this  side  of  the  question.  (Since  writing  these;,  the 
point  is  decided,  about  16th  July  1725,  Countess  of  Forfar  against  Creditors  of  Ormiston, 
and  the  adjudger  found  only  liable  for  the  feu-duty.  There  was  nothing  new  in  the 
reasoning  on  either  side.) " 

I  have  only  to  add,  that  I  go  along  with  the  last  decision  mentioned  in  these 
notes,  and  that  I  am  for  adhering  to  Lord  Meadowbank's  interlocutor. 

Lord  Bannaiyne, — ^Lord  Glenlee  has  referred  to  an  authority  which  is  more  pointed 
than  any  of  those  quoted  by  the  parties,  and  which  may  influence  our  determination  ia 
the  present  case.  The  parties  will  have  an  opportunity  of  consulting  the  record ;  and  I 
shoidd  like  to  see  the  nature  of  the  argument  that  was  before  the  Court.  If  I  were 
satisfied  there  had  been  a  determination,  and  that  a  solemn  one,  on  the  point  in  question, 
I  should  be  very  apt  to  surrender  my  own  opinion,  and  concur  with  former  decisions. 

If  I  am  to  consider  the  question  independent  of  that  authority,  I  confess  I  don't  think 
it  necessary  to  go  deeply  into  the  history  and  nature  of  the  composition  that  is  paid  on 
the  entry  of  a  singular  successor,  nor  to  determine  whether  it  was  a  feudal  casual^  or 
not.  It  may  be  received  in  various  acceptations,  and  for  this  plain  reason,  that  the 
feudal  contract  itself  was  very  differently  understood  in  different  periods  of  our  law,  and 
it  does  not  follow,  that  because  a  particular  prestation  was  not  known  at  one  period,  it 
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is  not  a  casualty.  As  to  the  claim  now  in  question,  there  is  ground  to  helieve,  that^  as 
a  fixed  composition,  it  was  not  known  till  1469.  There  is  no  very  perfect  ground  to  go 
upon,  hut  I  rather  incline  to  helieve,  that,  hefore  that  time,  no  superior  was  obliged  to 
receive  a  singular  successor  in  any  case  whatever.  I  believe  that  there  were  subfeus 
prior  to  the  statute  which  authorized  the  immediate  vassals  of  the  Crown  to  feu  their 
lands ;  but  I  have  no  reason  to  believe  that  a  feu  superior  was  obliged  to  receive  a 
singular  successor  any  more  than  a  ward  superior.  Prior  to  that  time,  if  he  chose  to  give 
an  entry,  he  might  exact  any  terms  he  thought  proper.  The  Act  1469  did  not  compel 
the  superior,  in  all  cases  whatever,  to  receive  a  singular  successor,  but  it  did  so  in  the 
case  of  apprisings  deduced  at  the  instance  of  creditors,  on  condition  [407]  of  receiving  a 
year's  rent.  From  that  time  it  has  stood  fixed,  that  an  appriser,  and  by  subsequent 
statutes  it  has  been  since  fixed,  firsts  that  adjudgers,  and  afterwards,  that  voluntary  pur- 
chasers, must  be  received  upon  paying  a  year's  rent ;  and  from  the  time  that  this  was 
made  a  rule  of  law,  the  fixed  composition  at  which  singular  successors  are  thus 
entitled  to  be  entered  by  the  superior,  has  obtained  the  name  of  a  feudal  casualty. 

The  question  before  us  is,  What,  under  these  statutes,  is  to  be  understood  as  a  year's 
Tent  in  the  case  of  a  subfeu,  whether  the  feu-4uty  or  annual  avail,  or  if  there  are  certain 
cases  in  which  the  superior  is  entitled  to  demand  the  actual  rent  of  the  lands  ?    As  to 
that,  we  are  told  that  a  feu  is,  from  its  own  nature,  a  perpetual  location ;  that  the  feu-duty, 
therefore,  is  the  value  or  rent  of  the  lands ;  and  that  the  superior  can  demand  no  more 
than  that  rent.     But  it  does  not  appear  to  me  that  either  party  contends  that  this  is  a 
universal  rule.     Take  this  very  case,  and  suppose  Mr.  Cockbum  Ross  had  not  subfeued, 
but  had  first  built  the  houses,  and  then  disposed  of  his  right  to  a  singular  successor, 
what  would  have  been  the  rule  then  as  to  the  composition  for  an  entry  1     Would  it  have 
been  the  smaller  sum  of  the  present  feu-4uty,  or  the  actual  rent  of  L.3000  ?    The  full 
rent  must  have  been  payable.     Again,  if  Mr.  Cockbum  Ross  had  subfeued  the  lands 
without  taxing  the  entry,  would  that  feu-duty  have  measured  the  value  in  questions 
with  his  own  sub-feuar  as  to  entries  1    It  certainly  would  not.     The  singular  sucessor  in 
a  subfeu  must  have  paid  a  full  year's  rent ;  and  I  would  like  to  know  what  principle  is 
to  distinguish  between  his  demand  against  the  subfeuar  and  his  own  superior's  claim 
against  him.     Or  suppose  Mr.  Cockburn  Ross  had  laid  out  his  money  in  improving  the 
lands,  nobody  says  that  the  superior  could  have  been  obliged,  on  a  transfer  of  the  feu, 
to  receive  the  old  rent,  or  any  thing  less  than  a  year's  actual  rent  of  the  land  so  improved, 
as  a  composition  for  the  entry  of  a  singular  successor ;  and  where  is  the  difference  ?    I 
am  very  much  at  a  loss  to  see  the  principles  that  distinguish  between  the  head  and  mid- 
superior,  or  entitle  us  to  hold  that  the  condition  of  the  superior  should  be  made  worse 
by  the  act  of  his  vassal,  in  granting  a  subfeu  without  his  own  consent  or  confirmation. 
To  me  it  appears,  that  the  whole  question  turns  upon  this,  Whether  a  vassal  holding 
feu  has  at  all  times  had  a  power  of  subfeuing  without  the  superior's  consent  ?    If  I  were 
satisfied  that  he  had  always  enjoyed  that  power,  I  would  have  thought  differently.     But, 
had  it  not  been  for  the  statute  1457,  cap.  71,  I  conceive  no  vassal  would  ever  have  had 
such  a  right     By  that  statute  the  ward  vassals  of  the  Crown  were  allowed  the  power  of 
feuing,  and  it  was  declared,  that  when  such  subfeus  should  be  granted,  and  the  lands 
fell  into  the  hands  of  the  Crown  by  ward,  the  subfeuars  should  hold  possession  of  their 
lands,  and  only  be  liable  in  payment  of  their  feu-duties ;  but  for  which  declaration  the 
right  of  the  Crown,  during' the  ward  of  its  immediate  vassal,  could  not  have*  been  affected 
by  such  subfeus,  and  they  would  [408]  have  been  entitled  to  hold  full  possession  of  the 
lands  as  if  no  subfeus  had  ever  been  granted. 

But  when  vassals  who  held  their  lands  ward  of  subject  superiors,  began,  under  colour 
of  the  statute,  to  subfeu  their  lands,  and  the  subfeuars  from  them  to  claim  the  same 
privilege,  we  find  the  statute  1606,  cap.  121,  expressly  declaring,  that  such  subfeus  by 
the  ward  vassals  of  subject  superiors,  could  in  no  respect  affect  the  rights  of  such 
superior,  unless  they  were  granted  with  his  consent,  or  his  confirmation  afterwards 
obtainecL 

It  being  plain,  therefore,  that  no  subfeus  granted  by  a  vassal  holding  ward,  except- 
ing those  granted  by  vassals  of  the  Crown  under  Ihe  power  conferred  on  them  by  the 
statute  1457,  and  the  special  declaration  already  noticed  as  contained  in  it,  could  affect 
the  rights  of  the  superiors,  unless  when  they  were  granted  with  his  consent,  or  subse- 
quently confirmed ;  I  am  at  a  loss  to  see  on  what  legal  principle,  or  on  what  authority  it 
can  be  held,  that  vassals  holding  feu  possessed  a  power,  in  this  respect,  which  did  not 
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belong  to  ward  vassals,  or  that  they,  any  more  than  the  other,  conld  hnrt  their  saperiois 
by  subfeuing,  where  such  subfeus  had  not  been  granted  with  their  consent,  or  subM- 
quently  confirmed. 

If  I  had  conceived  that  vassals  who  held  feus  were  entitled  to  subfen,  and  that  sob- 
feus  granted  by  them  would  be  effectual  without  the  superior's  confirmation,  I  should 
certainly  think  it  a  necessary  consequence,  that,  in  such  a  question  as  now  occuts,  the 
Bubfeu-daty  should  be  held  to  be  the  annual  avail  of  the  lands,  and  the  proper  messara 
of  the  composition,  due  to  the  paramount  superior  on  a  transfer  of  the  mid-superior'fl 
right.  But  as  I  see  no  authority  for  such  a  doctrine,  any  opinions  to  that  effect  expressed 
by  our  institutional  writers,  resting  on  the  authority  of  certain  decisions,  the  accounts  of 
which  are  too  inaccurate  and  contradictory  to  admit  of  their  being  relied  on,  whaterer 
regard  may  be  doe  to  that  referred  to  by  Lord  Glenlee,  in  so  far  as  the  account  of  it  in 
the  manuscript  from  which  it  has  been  cited  by  his  Lordship  can  be  supported  by  proper 
authority  from  the  record  of  the  Court  or  otherwise,  I  must  still,  with  much  deference 
to  the  contrary  views  taken  by  other  Judges,  remain  personally  of  opinion  (every  subfeu 
being  in  law  viewed  as  an  alienation  with  respect  to  the  superior  of  the  granter,  by  a 
person  who  possessed  no  legal  power  to  diminish  or  burden  the  rights  belonging  to  him 
as  superior,  without  his  own  consent),  that  unless  such  subfeu  has  been  granted  with 
such  consent,  or  subsequently  contirmed  by  him,  the  rule  as  to  the  extent  of  composition 
due  on  a  transfer  of  the  mid-superiority,  must  remain  the  same  as  if  no  sach  subfeu  had 
been  granted. 

Neither  am  I  aware,  that  persons,  who  have  chosen  to  subfeu  their  lands  for  the  pur- 
pose of  building,  or  for  any  other  purpose,  by  which  it  is  supposed  they  may  eventually 
produce  a  yearly  income  materially  beyond  the  feu-duty  to  be  paid  for  them,  can  bis 
entitled  to  complain  of  any  thing  peculiarly  hard  in  this  being  held  the  legal  rule,  seeing, 
so  far  as  any  hardship  may,  in  particular  cases,  arise  [409]  from  it,  the  vassal  most  have 
himself  to  blame  in  being  exposed  to  it,  as  he  had  it  always  in  his  power  to  secure  him- 
self against  it,  by  settling  matters  with  the  superior  before  such  subfeu  was  granted ;  and 
no  superior  will  ever  tind  it  his  interest  to  refuse  his  consent,  or  decline  obliging  himself 
to  confirm  a  subfeu  granted  at  such  an  advance  of  feu-duty,  as  must  add  to  the  valae 
of  his  own  superiority,  at  the  same  time  that  it  advances  the  interest  of  his  immediate 
vassal ;  and  if  such  vassal  has  neglected  to  secure  himself  in  this  manner  against  any 
hardship  which  may  eventually  arise  from  his  not  having  settled  matters  with  his  sape- 
rior  before  granting  a  subfeu,  the* value  of  which  is  likely,  at  some  future  period,  materi- 
ally to  exceed  the  feu-duty  reserved  to  himself,  I  am  not,  on  the  grounds  I  have  thus 
shortly  noticed,  satisfied  of  there  being  any  legal  principle  on  which  this  Coort  can 
afford  him  relief. 

Lord  Meadowbank. — My  Lords,  I  have  not  seen  the  least  ground  for  altering  that 
opinion  which  I  originally  formed  as  Ordinary,  and  which  your  Lordships  have  seen 
expressed  in  the  petition ;  and  I  must  acknowledge,  that  all  the  information  which  I 
have  ever  been  able  to  acquire  as  to  the  history  of  the  feudal  law,  leads  me  to  a  resnlt 
very  different  from  that  of  the  doctrines  which  have  b^en  now  delivered  by  my  learned 
brother.  I  conceive,  in  particular,  that,  as  to  those  feus  called  improper  feus,  which  are 
only  imitations  of  the  proper  feudal  title,  and  originally  adopted  as  a  convenient  mode 
of  conveyancing,  there  is  nothing  in  the  whole  history  of  them  which  demonstrates  that 
there  ever  was  a  period  when  this  question  was  considered  in  the  light  in  which  it  is 
now  viewed  by  his  Lordship.  Custom  every  where  overruled  any  strict  notions  regard- 
ing them,  that  otherwise  might  have  been  deduced  from  the  feudal  grants  of  ben^ccs 
bestowed  by  great  proprietors  for  military  service.  It  was  held  that  the  property 
conveyed  to  vassals  for  an  adequate  value  was  to  sacred  not  to  overrule  the  right  of  the 
superior,  and  it  modified  it  so  far  as  to  sanction  subfeus.  I  recommended  to  the  gentle- 
men, when  the  petition  was  first  moved,  but  see  no  attention  has  been  paid  to  the 
recommendation,  to  look  into  the  laws  of  France  and  Spain.  They  would  have  there 
seen  that,  universally  in  these  countries,  there  was  no  such  thing  ever  thought  of  as  to 
j>hese  improper  feus,  as  that  they  were  inalienable.  We  find  that  they  were  all  alien- 
able, and  that  only  a  census,  a  species 'of  fine,  was  paid  to  the  superior  in  consequence  of 
the  sale :  I  see  that,  by  the  laws  of  Castile  and  Arragon,  a  fiftieth  part ;  according  to 
the  custom  of  Paris;  a  twelfth  part,  in  many  instances,  and  that  subject  to  modification, 
was  the  amount  The  droit  de  lods  et  ventee  appears  as  far  back  as  there  was  feudal 
law.     And  by  the  law  of  Spain,  the  remedy  was,  that  the  superior  had  the  right  ol 
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eschiBat  (comt8o),  if  due  premonition  was  not  given'  him,  the  effect  of  which  premonition 
was,  to  confer  on  him  merely  a  right  of  pre-emption,  which,  if  he  did  not  nse 
[410]  within  two  months,  he  lost  his  right.  In  order  to  get  some  acquaintance  with 
the  laws  of  foreign  countries,  I  made  it  my  husiness,  when  ahroad  in  early  life,  to 
inquire  whether  there  were  any  such  publications  on  their  laws  as  Mr.  Erskine's  little 
work  on  the  law  of  Scotland.  I  have  lately  looked  into  some  of  the  works  which  I 
then  procured,  and  if  any  of  the  counsel  wish  to  examine  the  subject  with  attention,  I 
have  books  in  my  possession  containing  the  institutes  of  the  laws  of  France  and  Spain, 
which  I  shall  be  happy  to  communicate, — that  of  France  by  Monster  Argau,  and  of 
Spain  by  Bon  Ignagio  Jorddn  de  Asso,  and  Don  Miguel  de  ManuSl.  They  are  works  of 
authority,  and  from  them  the  statement  I  have  now  given  to  your  Lordships  is  taken. 
In  short,  wherever  we  look  to,  I  believe  it  will  be  found  that  there  was  a  custom  which 
overruled  all  those  matters,  and  rendered  the  thing  saleable,  according  to  the  true  nature 
of  pro]>erty,  a  census,  perhaps  a  nominal  census,  being  left  to  the  superior. 

I  think  the  petitioners  have  succeeded  very  much  in  shaking  Spottiswoode's  report 
of  the  disputed  decision ;  but  though  that  is  shaken,  it  does  not  appear  to  me  to  have 
any  the  slightest  effect  in  invalidating  the  authority  of  Stair,  Bankton,  and  Erskine, 
and  all  those  authorities  we  are  bound  by ; — and,  really,  to  think  of  getting  the  better 
of  these  authorities  now,  seems  to  me  to  be  altogether  intolerable.  I  think  your 
Lordships  cannot  possibly  put  your  hands  to  what  has  received  the  sanction  of  all  the 
writers  of  eminence  in  the  law,,  nor,  indeed,  can  you  now  meddle  with  it  at  all.  Every 
person  dealing  in  such  matters  must  have  thought  himself  safe  in  acting  according  to 
the  united  opinions  of  these  authorities, — it  must  have  influenced  the  general  practice 
of  the  country.  There  cannot  be  a  doubt,  it  is  your  Lordships'  duty  to  follow  that 
opinion  as  legitimate  authority ;  and  whether  it  originated  in  mistake  or  not,  I  do  not 
care.  I  myself,  indeed,  think  it  originated  in  a  sound  and  accurate  acquaintance  with 
the  principles  of  the  feudal  law ;  to  a  true  knowledge  of  which  we  find  many  very 
eminent  lawyers.  Lord  Elchies  and  others,  paid  great  attention  at  that  time. 

Lord  Justice-Clerk, — My  Lords,  the  case  before  us  is  certainly  of  very  considerable 
importance;  and  we  have  no  occasion  to  regret  that  we  paused  before  coming  to  a 
decision,  as  we  have  had,  even  so  late  as  this  very  hour,  the  advantage  of  a  strong 
authority  quoted  on  the  subject.  After  a  very  attentive  consideration  of  the  whole 
case,  I  have  not  seen  any  sufficient  ground  to  form  a  different  opinion  from  that  which 
is  embodied  in  the  interlocutor.  I  have  always  looked  at  the  case  under  the  special 
circumstances  in  which  it  presents  itself,  in  which  I  find  nothing  but  the  utmost  bona 
fides  on  the  part  of  the  pursuer,  a  full  and  adequate  duty  having  been  stipulated  and 
offered  by  him  to  his  over-lords.  Mr.  Gockburn  Ross  has  proceeded  with  the  utmost 
fairness,  and  very  frankly  offers  to  pay  L.420  sterling  to  his  superiors  for  an  entry, 
[411]  who  are  entitled  only  to  the  small  annual  feu-duty  of  three  bolls  wheat,  and 
three  bolls  barley,  not  exceeding,  on  an  average,  the  annual  sum  of  L.10  sterling. 
Every  thing  has  been  fair  on  his  part ;  no  elusory  feu-duties  are  stipulated,  but  a  full 
and  valuable  consideration  is  secured,  for  the  advantage  of  the  superior.  I  certainly 
wish  it  to  be  understood,  as  my  opinion,  that  if  there  had  been  any  attempt  to  diminish 
the  interest  of  the  superior,  by  taking  grctssums  or  a  price,  and  making  the  feu-duties 
elusory,  a  very  different  question  might  have  arisen,  but  one  which  we  are  not  here 
called  upon  to  decide. 

As  to  the  general  question,  it  appears  to  me  to  turn  upon  the  interpretation,  which, 
according  to  the  feudal  and  statutory  law,  your  Lordships  may  think  yourselves  bound 
to  give  to  the  Act  1469.  It  is  now  quite  unnecessary  to  eriter  into  any  disquisition,  as 
to  the  point  whether  the  non-entry  duty  payable  by  a  singular  successor  is  a  proper 
feudal  casualty  or  not,  as  it  is  clearly  a  right  regulated  by  statute :  and  it  is  on  a  fair 
interpretation  of  the  Act  1469,  that  the  case  ought  to  be  decided  by  the  Court.  I  have 
no  difficulty  in  saying,  that,  after  a  careful  attention  to  the  language  of  that  Act,  and  of 
all  the  other  relative  statutes  for  a  course  of  two  centuries,  it  appears  to  me,  that  the 
words,  "  pay  the  year's  mail  as  the  land  is  set  for  the  time,"  may,  and  necessarily  do, 
include  the  case  of  lands  set  in  feu  for  a  fair  feu-duty.  In  the  first  place,  though  your 
Lordships  will  observe,  from  the  language  of  the  Act  in  various  parts,  that  the  great 
object  was  to  relieve  the  poor  tenants  of  the  soil,  yet  you  will  find  in  that  very  clause 
the  over-lord  is  required  to  receive  him  as  tenant  under  him,  upon  payment  of  the  year's 
mi^iU  as  the  bud  is  s^t  i^t  the  time ;  that  is  to  say,  the  entry  was  to  be  given  tp  tb^ 
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Yafisal,  on  payment  of  his  own  year's  maill.  The  Acfc  1503  declares  it  lawful  *^fo  ad 
their  lands  in  fen-farm ; "  which  clearly  demonstrates  the  promiscnons  nse  of  the  tean, 
both  in  relation  to  feus  and  leases.  In  the  Act  1606,  your  Lordships  will  find  the 
common  phraseology  is,  that  of  lands  "  set  in  feu-farm."  In  short,  you  find  these  im- 
portant words,  "  as  the  lands  are  set  at  the  time,"  on  many  occasions  applied,  in  statatoij 
language,  to  the  setting  in  feu-farm,  or  the  granting  of  feus.  Such  being  the  legtl 
language  of  the  time,  it  is  impossible  for  me  to  doubt  that  a  year's  rent^  where  the  lands 
are  feued,  includes  feu-duties  from  vassals,  as  well  as  rent  from  tenants.  That  is  the 
clear  opinion  which  I  have  formed,  and  I  know  no  authority  clearer  than  the  opinions 
of  the  institutional  writers  as  to  that  point.  The  defender  noticed  in  his  azgomentk 
that  this  is  a  point  upon  which  there  have  been  few  opinions  given  by  our  institutioDai 
writers ;  but  the  few  that  exist  are  clear  and  explicit,  and  the  circumstance  that  they 
are  few,  just  tends  to  shew  that  the  point  was  held  as  fixed.  And,  independent 
altogether  of  decisions,  I  agree  with  Lord  Meadowbank,  that  our  law  writers,  and  Lord 
Stair  among  the  rest^  rested  their  opinions  not  upon  these  decisions,  but  refeired  to 
them  merely  as  illustrating  what  they  [412]  well  knew  to  be  the  law,  it  being  im- 
poBsible  to  think  them  ignorant  on  the  subject.  Their  authority  on  this  point  is  as 
much  to  be  rested  on  as  any  other  dtcium  in  the  works  of  these  writers.  Loid  Bankton 
and  Mr.  Erskine  are  quite  clear  about  it^  as  well  as  Stair ;  and  I  &irly  confess,  that  I 
am  not  bold  enough,  for  one,  to  set  my  opinion  against  those  of  the  great  InminarieB  of 
our  law,  even  if  I  had  differed  from  them,  as  I  do  not.  The  decision  quoted  by  Lord 
Glenlee  appears,  however,  sufficiently  to  confirm  those  opinions. 

Your  Lordships  have  been  told,  that  there  is  great  reason  to  doubt  the  accuracy  of 
Spottiswoode's  report  of  the  decision  of  Cowan  against  the  Master  of  ElphinstoD,  and 
the  record  has  been  resorted  to  in  order  to  cut  down  the  authority  of  that  dedaioD,  as 
reported  by  Spottiswoode,  with  regard  to  which  we  are  told,  that  Durie's  report  is  more 
correct.  Now,  I  must  say,  I  have  not  been  able,  with  all  my  attention  to  the  discussion, 
to  be  of  opinion  that  the  authority  of  Spottiswoode  ought  to  bend  to  that  of  Durie, 
and  I  shall  state  why  I  think  there  is  great  reason  to  doubt  of  the  alleged  superiority  of 
the  accuracy  of  Durie.  I  apprehend  first,  that  it  was  a  fair  observation  of  the  pursner, 
that  there  is  nothing  on  the  face  of  the  record  which  can  entitle  you  to  condade 
definitely,  that  there  was  no  subinfeudation  in  that  case.  It  is  clear,  from  giving  fair 
play  to  every  word  in  that  record,  that  such  might  have  been  the  case,  and  the  holding 
the  feu-duty  payable  by  the  subvassal  as  a  part  of  the  avail  or  year's  duty,  may  acooont 
for  the  difference  of  14  bolls  of  grain,  between  the  allegation  in  the  suspension  and 
result  of  the  proof.  Now,  it  is  a  possible  case,  that  there  may  have  been  a  parcel  of 
these  lands  held  under  a  fair  subf eu ;  and  it  may  have  been  clearly  proved,  there  was  a 
contract  of  feu  which  had  the  effect  of  diminishing  the  payments.  This  alone  can 
explain  the  discrepancy  between  what  Durie  states,  and  the  decree.  If  this  was  the  case, 
it  is  natural  to  conclude,  that  the  point  may  have  arrested  the  attention  of  Spottiswoode 
as  one  worthy  of  notice,  in  reference  to  the  argument  which  he  maintained.  The  vassal 
had  also  contended  he  was  only  bound  to  pay  the  amount  payable  by  himself,  and  Daiie 
specially  reports,  with  regard  to  it,  that  that  was  not  a  relevant  plea.  This,  however, 
likewise  tends  to  shew  that  each  author  reports  what  appeared  most  important  to 
himself. 

There  is  another  circumstance  which  tends  to  create  a  doubt  of  the  perfect  aoeoiacy 
of  Durie.  He  states  the  feu-duty  as  amounting  to  14  bolls,  and  which  the  charger  was 
ready  to  pay ;  but  the  record  states,  that  the  feu-duty  of  the  lands  amounted  to  25  bolls, 
8  capons.  Your  Lordships  will  therefore  pause  a  little  before  you  allow  the  authority 
of  Dane  to  cut  down  that  of  Spottiswoode.  Both  may  be  authoritative,  each  having 
noticed  what  he  thought  deserved  the  attention  of  the  Court  at  the  time.  Although 
your  Lordships  have  certainly  had  doubts  thrown  out  as  to  parts  of  it,  by  a  reference  to 
the  record,  yet  there  are  no  such  [413]  objections  as  to  destroy  the  whole  authority  of 
the  report  of  Spottiswoode.  I  cannot  but  think  that  Lord  Stair,  who  had  a  perfect 
opportunity  of  referring  to  the  record,  must  have  satisfied  himself  he  was  referring  to 
legitimate  authority,  when  he  quotes  that  decision ;  and  I  never  can  be  of  opinion,  that 
the  authority  of  Stair,  Bankton  and  Erskine,  ought  to  be  departed  from,  merely  because 
some  little  difference  exists  between  the  record  and  a  report  of  a  decision  given  by  a 
Judge,  which  they  all  refer  to.  I  shall  add  no  more  than  to  say,  that,  without  difficult, 
I  am  for  adhering  to  Lord  Meadowbank's  interlocutor* 


^AMW,  N.S.  17.      ROSS  V.  GOVERNORS  OF  GEORGE  HERTOTS  HOSPITAL.       1023 

Lord  Bobertson  declined  to  judge  in  the  case,  as  the  pursuer  was  related  to  him. 

The  interlocutor  of  Court  was  (16th  May  1815),  "  Refuse  the  petition,  and  adhere 
to  the  interlocutor  complained  ol" 

The  defenders  then  prayed  the  Court,  "  to  alter  the  interlocutor  above  recited,  and 
to  assoilzie  the  petitioners ;  or  at  least  to  explain  and  alter  the  same,  in  so  far  as  to  find 
expressly,  that  the  petitioners  are  entitled  for  the  entry  of  an  adjudger  or  purchaser,  not 
only  to  one  year's  subfeu-duty,  but  also  to  one  year's  average  value  of  the  whole  profits 
derived  by  the  pursuer  and  his  successors  from  his  subfeus  by  casualties,  or  in  any  way 
whatever ;  or  to  do  otherwise  in  the  cause  as  to  your  Lordships  may  seem  just." 

The  Court  (6th  June  1815)  refused  the  petition  without  answers. 

[Affirmed  (without  stating  reasons),  6  Paton,  640,  and  2  Bligh,  707 ;  cf.  Rossmare^a 
Trustees  v.  Browrdie,  5  R  219 ;  Sandeman  v.  Seottish  Property  Building  Society,  10  R 
617,  623,  626,  12  R.  (H.L)  75 ;  Oassels  v.  Lamb,  12  R  744,  745,  769;  Galbraith  v. 
Provident  Bank,  2  F.  1152;  Earl  of  Home  v.  Lord  Bdhaven,  2  F.  1226,  1235.] 


No.  100.       F.C.  N.S.  IV.  421.     14  June  1815.     2nd  Div.— Lord  Gillies. 

George  Kinlooh  and  Others,  Chargers. — Clerk  et  Forsyth. 

Alexander  Campbell  and  Others,  Suspenders. — Cranstoun  et  Buchanan. 

Insurance — Concealmerit. — It  is  undue  concealment  not  to  mention,  that  a  vessel  insured 
was  schooner-rigged,  and  that  accounts  had  appeared  in  the  newspapers  of  a  schooner 
being  captured  previous  to  the  insurance,  joined  with  the  circumstance  of  other 
vesseb  having  arrived. 

The  *'Kinloch"  sailed  from  London  for  Dundee  on  25th  February  1810.  Another 
vessel  sailed  the  same  day,  and  arrived  at  Dundee  on  6th  March,  and  another  sailed  on 
the  2d,  and  arrived  the  7th  March.  Information  was  brought  by  the  master  of  the  last 
vessel,  that  he  had  spoken  with  the  *'  Eose  "  of  Dundee  off  the  Kore;  the  captain  of  which 
reported  to  him,  that  he  had  spoken  with  the  "Kinloch"  on  28th  February,  about  12 
miles  off  Hapsburgh,  north  of  Yarmouth. 

On  the  6th  March,  the  Edinburgh  and  Leith  Telegraph  newspaper  stated,  that,  on 
the  2d  March,  a  French  lugger-rigged  privateer  had  taken  a  schooner  off  the  mouth  of 
the  Tees. 

On  10th  March,  a  policy  of  insurance  was  underwritten  by  the  suspenders  at  Leith, 
on  the  '*  Kinloch,"  at  a  premium  of  five  guineas  (ler  cent.  The  risk  was  thus  described  : 
^'  Lost,  or  not  lost,  at  and  from  London  to  Dundee,  sailed  on  25th  ultimo,  from  London, 
and  no  account  of  her  since  in  any  respect  in  Dundee,  up  to  the  9th  instant'' 

The  "  Kinloch  "  was  captured  on  the  2d  March  by  a  French  lugger-rigged  privateer  off 
Hartlepool,  not  far  from  the  Tees. 

The  underwriters  refused  to  pay  the  loss,  on  the  ground,  Ist,  Of  undue  concealment 
of  circumstances  material  to  the  risk,  par-  [422]  -ticularly  of  other  vessels  having  arrived 
that  sailed  at  the  same  time,  or  after  the  "  Kinloch,"  of  the  vessel  being  schooner-rigged, 
and  of  the  notice  in  the  newspapers  of  a  schooner  having  been  captured,  and  that  insur- 
ance at  a  high  premium  had  been  refused  by  others.  2dly,  Of  a  false  warranty  of  there 
being  no  accounts  of  her,  though  the  vessels  that  had  arrived  reported  she  had  been 
spoken  with. 

The  Judge-Admiral  pronounced  certain  findings  in  favour  of  the  insured,  but  before 
answer,  appointed  the  underwriters  to  condescend  as  to  the  insured  being  in  the  know- 
ledge of  the  vessel  having  been  spoken  with. 

The  cause  was  removed  to  the  Court  of  Session  by  suspension  for  the  underwriters, 
and  after  some  procedure,  a  proof  of  the  facts  and  circumstances  of  the  case  was  taken, 
and  Lord  Gillies,  Ordinary,  made  avizandum  to  the  Second  Division  of  the  Court  on 
informations. 

The  opinion  of  the  Court  being  founded  chiefly  on  the  concealment  of  the  vessel 
being  schooner-rigged,  as  connected  with  the  notice  in  the  newspapers  of  a  schooner 
having  been  captured,  and  with  the  fact  of  other  vessels  having  arrived,  it  is  unneces*- 
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eary  to  stafce  the  aigument  as  to  the  necessity  of  commTiiucatiiig  in  general  the  amval  of 
other  vessels,  or  the  failure  in  the  warranty  of  there  being  no  accounts  of  the  vessel,  the 
proof  as  to  this  being  thought  contradictory. 

The  suspenders  pleaded: — The  intelligence  of  a  schooner  having  been  captured, 
appeared  in  the  newspaper  on  6th  March,  and  of  consequence,  was  known  in  Dundee  cm 
the  7th,  and  the  chargers  must  have  known  that  the  "  Kinloch  "  could  not  be  very  wide 
from  the  spot  where  the  capture  was  said  to  have  happened.  It  appears  from  the 
proof,  that,  in  consequence  of  this  report,  fears  were  entertained  at  Dundee  that  the 
vessel  taken  might  be  the  "  Kinloch."  The  concealment  of  the  circumstance  of  her  being 
schooner-rigged  had  the  effect  of  misleading  the  suspenders  into  a  false  security,  because, 
though  they  saw  a  schooner  had  been  taken,  they  would  not  hesitate  to  insure  a  vessel, 
understood'  not  to  be  a  schooner.  It  is  of  no  importance,  whether  the  capture  aftei^ 
wards  turned  out  to  apply  to  the  ''  Kinloch  "  or  not,  because,  the  price  of  the  risk  at  the 
time  of  the  insurance  could  not  be  affected  by  its  turning  out  afterwards  to  have  been  a 
different  vessel,  as  it  might  have  been,  and  was  then  understood  to  be  the  '^KiDloeh." 
Unless  the  suspenders  had  been  told  that  the  "  Kinloch  "  was  a  schooner,  they  could  not 
appreciate  the  risk,  and  the  insured  were  bound  to  keep  back  nothing  material  to  it ; 
Marshall^  p.  464. 

The  chargers  pleaded : — The  paragraph  in  the  Leith  newspa-  [423]  -pers  ought  to 
have  been  .better  known  to  the  suspenders,  who  are  Leith  underwriters,  than  to  the 
chaTgers,  and  it  turned  out  in  the  proof,  that  the  paragraph  had  no  relation  to  the 
''Kinloch."  It  is  not  necessary,  in  a  policy  of  insurance,  to  mention  whether  a  vessel  is 
rigged  as  a  schooner  or  otherwise,  provided  she  be  properly  rigged  according  to  her  size. 
Underwriters  are  bound  to  know  or  inquire  into  the  character  of  vessels,  the  owners 
are  only  bound  to  guarantee  that  they  are  sea-worthy.  The  underwriters  at  Lloyd's 
having  a  general  list  of  vessels  arranged  under  different  classes,  shews  that  they  hold 
themselves  bound  to  know  something  of  the  vessels  they  insure. 

Lord  Olerdee  said, — In  general,  it  rather  appears  to  me  that  the  insured  have  not 
made  out  their  case.  I  admit,  that  the  greater  number  of  the  objections  by  the  under- 
writers are  good  for  nothing.  It  is  not  at  all  incumbent  on  the  insured  to  tell  such 
circumstances,  when  Hhey  give  an  order  for  insurance,  nor  are  they  bound  to  sell  such 
facts  as  appear  in  newspapers.  But  the  objection  does  not  consist  in  not  telling  that 
this  was  a  schooner-rigged  vessel,  nor  that  it  was  seen  in  a  particular  place,  and  the  like, 
but  in  the  union  of  these  circumstances.  The  insurers  probably  saw  the  advertisment 
before  the  insured,  but  there  was  nothing  to  lead  them  to  suspect  that  the  vessel  they 
insured  w&s  schooner-rigged.  In  the  circumstances  of  the  case,  it  is  difficult  to  suppose, 
that  when  the  insured  saw  that  a  vessel  corresponding  to  theirs  had  been  captured,  this 
would  not  increase  their  desire  to  have  insurance  made,  and  if  this  had  been  stated  to 
the  insurers,  they  would  have  increased  the  premium.  The  real  value  of  the  risk  was 
then  different,  and  this  was  known  only  to  the  insured  themselves,  and  ought  to  have 
been  communicated  to  the  underwriters.  If  the  fact  had  turned  out,  that  this  had  been 
the  vessel  which  was  said  to  have  been  captured  in  the  newspapers,  your  Lordships 
would  probably  have  found  that  it  was  an  undue  concealment :  But  the  real  value  of 
the  risk  was  the  same,  whatever  the  event  might  be.  It  is  not,  indeed,  in  general, 
necessary  to  describe  the  vessel,  but  if  there  were  accounts  that  a  vessel  of  that  kind 
had  been  seen  in  a  particular  place,  and  if  that  would  alter  the  risk,  it  would  be 
incumbent  on  the  insured  to  inform  .the  underwriters. 

L(yrd  Meadowhavk, — I  have  Pome  difficulty  in  acquiescing  in  that  opinion.  It  is  of 
the  last  consequence,  that  your  Lordships  should  keep  steadily  in  view  the  mercantile 
practice  in  matters  of  insurance.  You  are  not  by  any  means,  in  the  interpretation  of 
contracts  of  this  kind,  to  deprive  the  insured  of  those  natural  advantages  that  belong  to 
a  bona  fide  dealer,  with  a  person  versant  in  the  trade  in  which  he  is  dealing.  We  must 
presume,  that  he  has  all  the  knowledge  that  is  requisite  in  his  trade,  that  he  has  aocees 
to  know  all  the  vessels  that  he  insures.  If  there  has  been  any  material  alteration  in 
their  aspect,  not  entering  into  his  information,  the  with-  [424]  -holding  information  of 
that  might  alter  the  case.  But  it  would  lay  an  embargo  on  all  such  transactions,  if  the 
person  applying  for  insurance  was  obliged  to  give  every  information  requisite  for  a  man 
ignorant  of  his  trade.  I  am  not  for  toking  off  the  natural  advantages  every  man  hifl^ 
•according  to  the  degree  of  his  information  and  talent.     The  fair  dealing  ia  to  OOQ- 
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mtinicate  every  thing  which  is  known  to  yon,  which,  if  not  known  to  the  adversary,  may 
lead  him  into  mistake,  and  which  he  is  not  understood  to  know.  I  do  not  see  that  there 
is  any  thing  made  out  here,  that  the  insured  concealed  unduly.  I  do  not  see  that  there 
is  any  ground  to  suppose  that  this  vessel  was  not  known  to  he  schooner-rigged ;  they 
ought  to  have  inquired,  otherwise  the  insured  were  entitled  to  presume  that  the  insurers 
knew. 

Lard  Bobertsan. — I  agree  in  the  general  doctrine  laid  down  hy  Lord  Meadowhank, 
that  the  underwriter  is  presumed  to  know  his  own  trade,  and  that  the  insured  is  not 
hound  to  tell  the  general  state  of  the  vessel,  as  a  list  is  kept  of  almost  all  the  vessels  in 
Britain  at  Lloyd's,  and  every  underwriter  is  presumed  to  he  acquainted  with  that.  But, 
although  I  may  admit  this,  it  is  not  requisite  to  the  decision  of  this  case,  as  there  are 
other  points  in  which  the  insured  was  guilty  of  undue  concealment.  It  is  clear,  that 
this  vessel  was  insured  as  a  missing  vessel.  That  does  not  imply  the  arrival  of  another. 
It  may  he  missing  if  it  does  not  arrive  within  the  ordinary  time  of  the  voyage,  even 
although  no  other  vessel  may  have  arrived.  But  there  may  be  circumstances  material 
to  the  nature  of  the  risk  which  ought  to  be  communicated,  when  a  vessel  is  insured  as 
missing.  If  another  vessel  arrives  after  the  lapse  of  the  ordinary  time,  this  increases 
the  opinion  of  the  risk.  And  in  the  present  case,  a  vessel  had  arrived  which  had  sailed 
five  days  after.  This  must  have  increased  the  alarm  more  than  if  the  vessel  had  only 
not  arrived  in  time,  and  I  think  it  ought  to  have  been  communicated  to  the  under- 
writers ;  and,  therefore,  I  am  of  opinion  that  there  was  an  undue  concealment. 

Lard  Bannaiyne, — I  concur  with  Lord  Glenlee  in  general  An  underwriter  is  pre- 
sumed to  have  all  the  general  information  that  an  accurate  underwriter  ought  to  possess ; 
but  no  general  information  can  enable  him  to  know  some  circumstances,  which,  in  their 
nature,  add  to  the  risk.  We  have  two  of  these  in  this  case.  The  value  of  the  risk  was 
increased  by  the  fact,  that  two  vessels  had  arrived  without  the  "  Kinloch  "  appearing,  one 
of  which  siuled  after  her.  The  insured  are  not,  indeed,  bound  in  the  ordinary  case  to 
communicate  the  nature  of  the  rigging  of  the  vessel,  but  then  it  is  clear,  that  her  being 
a  schooner-rigged  vessel  was  material,  when  it  appeared  in  the  newspapers,  that  a 
schooner-rigged  vessel  had  been  captured,  and  they  ought  to  have  communicated  that 
also. 

Lard  Judicer-Olerk, — This  is  a  case  of  considerable  nicety.  I  am  perfectly  clear, 
that,  as  to  several  of  the  objections,  they  have  not  been  made  out  One  of  these  is  the 
failure  in  the  warranty  [4225]  that  there  were  no  accounts  of  the  vessel,  as  the  com- 
munications by  the  two  shipmasters  were  completely  contradictory.  I  may  just  say, 
that  it  is  easy  to  account  for  these  reports,  from  the  delay  that  took  place  posterior  to 
the  date  of  the  policy.  As  to  the  concealment  that  other  vessels  had  arrived,  I  have 
not  been  ab]e  to  agree  with  Lord  Robertson.  It  does  not  appear  to  me  that  it  was 
incumbent  on  the  insured  to  communicate  this  fact.  If  the  ordinary  time  of  the  voyage 
had  elapsed,  she  was  merely  a  missing  vessel.  But  as  to  the  other  pointy  the  not  com- 
municating that  she  was  schooner-rigged,  it  is  not  disputed,  that  in  general  these  smacks 
are  sloop-rigged  vessels.  I  have  bad  but  one  opinion  on  this  point, — that  you  are  to 
take  that  circumstance,  not  as  a  solitary  circumstance  that  must  always  be  communi- 
cated, but^  when  you  take  into  consideration  that  the  Telegraph  newspaper  contained 
the  information  that  a  schooner-rigged  vessel  had  been  captured,  and,  when  two  of  these 
people  were  attending  the  coflfee-house,  I  am  of  opinion  that  there  was  to  that  extent 
undue  concealment.  I  do  not  differ  as  to  the  general  principle,  that  the  underwriter  is 
presumed  to  know  his  trade ;  but  I  cannot  be  of  opinion  that  there  was  that  fair  com- 
munication that  was  necessary  to  guide  the  opinion  of  the  insurers. 

The  Court  (24th  November  1814)  suspended  the  letters  simplicUer. 

The  chargers  reclaimed,  and,  in  support  of  their  former  arguments,  stated.  That  the 
''Kinloch"  being  a  schooner,  had  been  mentioned  in  several  newspapers,  which  the 
suspenders  must  be  presumed  to  have  seen,  as  well  as  the  chargers  were  presumed  to 
have  seen  the  notice  of  the  capture  of  a  schooner ;  and  that,  although  a  false  description 
of  the  vessel  might  irritate  the  policy,  a  positive  error  is  of  no  importance  where  it  is 
unintentional ;  Marshall,  p.  314,  315  ;  Carter  against  Boehm,  3d  Bur.  1905. 

The  suspenders  armoered  ? — Advertisements  cannot  be  founded  on  as  inferring  a 
constructive  knowledge  in  underwriters.  It  is  the  register  at  Lloyd's  that  can  alone  do 
80 ',  but  the  ''  Kinloch  "  was  not  entered  in  that  register.     Unless  the  underwriters, 
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therefore,  had  been  told  the  "  Kinloch  "  was  a  schooner,  they  could  not  appreeiate  dse 
risk ;  Eagt^s  Reports,  Vol  XIY.  p.  494 ;  Marthall,  p.  464. 

Lord  Robertson  said, — Thia  case  is  of  importance,  and  it  comes  to  this,  whether  the 
insured  have  been  guilty  of  such  undue  concealment  as  to  void  the  policy  1  We  must 
consider,  that  the  contract  of  iueurance  is  uberrinuB  Jidei,  and  is  not  Hke  the  contraet  of 
the  civil  law.  In  the  question  of  concealment,  whateyer  gives  rise  to  or  increases  the 
danger,  ought  to  be  communicated  to  the  underwriters.  There  are. many  things  which 
the  law  presumes  them  to  [426]  know ;  but  the  particular  circumstances  attending  the 
risk  which  had  induced  the  party  to  insure  ought  to  be  communicated.  Now,  the 
*'  Kinloch  "  was  a  missing  vessel,  nay,  more,  a  ship,  which  had  not  sailed  for  some  days 
after,  had  arrived,  and  a  report  was  current  that  a  schooner  was  taken.  It  is  proved 
that  these  reports  had  given  rise  to  an  alarm  in  the  town  of  Dundee.  It  was  in  these 
circumstances  that  the  insurance  was  made,  and  I  think  the  insured  were  bound  to 
communicate  these  circumstances,  and  the  underwriters  were  not  bound  to  know  every 
thing  in  the  newspapers.  This  case  is  extremely  analogous  to  the  case  of  Muneeon 
against  Gibbon,  18th  January  1811.  In  the  present  case  apprehensions  were  enter- 
tained, as  in  that  case,  that  the  vessel  was  taken,  and  I  have  no  doubt  that  it  was  the 
knowledge  of  this  that  induced  the  insured  to  make  the  insurance,  and  I  apprehend  it 
was  their  duty  to  have  communicated  this  to  the  underwriters.     I  am  for  adhering. 

Lord  Bannatyne. — I  am  rather  confirmed  in  my  former  opinion.  There  were 
circumstances  which  caused  the  insurance  to  be  effected,  and  the  insured  would  have  got 
it  done  at  any  price. 

Lord  Justice-Clerk, — ^This  is  certainly  a  case  of  nicety,  but  I  see  no  ground  for 
altering  the  interlocutor.  It  is  a  most  sacred  principle,  that  the  assured  is  bound  to 
communicate  everything  within  his  knowledge  material  to  the  risk.  Now,  in  this  case;, 
is  it  possible  to  say  that  the  insured  communicated  every  thing  material  to  the  risk  I 
The  newspapers  were  received  in  Dundee,  and,  at  least,  one  of  the  company  knew  of 
the  reports.  But  it  is  clear,  from  the  knowledge  of  her  having  sailed,  and  another 
vessel  having  arrived,  that  they  were  induced  to  insure,  and  they  sent  ofi^  for  that 
purpose,  to  different  quarters.  They  endeavoured  to  insure  at  every  place  but  Dundee. 
I  am  quite  clear,  that  the  material  duty  of  the  insured,  in  all  cases,  was  imperative  <hi 
them  in  this  case,  though  I  do  not  wish  to  be  understood  to  say,  that  it  is  in  general 
necessary  to  state  that  other  vessels  have  arrived. 

The  Court  (14th  June  1815)  adhered. 


No.  102.      F.C.  N.S.  IV.  428.     15  June  1815.     2nd  Div.— Lord  Glenlee. 

William  Gordon,  Pursuer. — Solidtor-QeTieral  Maconoehie,  Clerk,  et  Ferguson. 

Major-Gteneral  John  Hughes  and  Others,  Defenders. — Cranstounj  Thomson^ 

Jeffrey^  Mackenzie,  et  Campbell. 

Sale — Warranty, — An  estate  having  been  sold,  with  an  assurance  that  it  contained  a 
sufficient  qualification  to  afford  a  right  to  vote,  and  upon  which,  de  facto,  various  aue- 
cessive  freeholders  had  exercised  that  privilege  without  dispute ;  and  it  being  after* 
wards  discovered  that  the  qualification  was  bad,  the  purchaser  is  entitled  to  insist  on 
a  diminution  of  the  price  on  that  account. 

The  defender,  offered  for  sale  the  estate  of  Millrig  and  Hillside,  in  the  coxmtj  of 
Ayr ;  and  the  pursuer  having  entered  into  a  communing  with  him  on  the  subject,  he,  in 
answer  to  several  questions  put  by  the  pursuer,  wrote,  inter  alia,  "  The  property  holds 
of  the  Crown,  and  has  one  and  a  half  vote  upon  it  for  the  county."  Having  likewise 
answered  all  the  other  queries  respecting  the  particular  articles  and  privilges  of  this  pro- 
perty, General  Hughes  said,  ''As  to  the  price,  I  value  the  whole  at  L.  14,000,  and  I 
might  be  induced  to  take  13,000  guineas." 

In  the  after  communications,  he,  however,  came  to  the  resolution  of  retaining  his 
own  qualification  on  the  roll  (which  was  afforded  exclusively  by  the  40s.  land  of  Millrig, 
of  old  extent,  as  instrncted  by  retour)  till  Michaelmas  1808,  by  which  time,  having  also 
the  superiority  of  the  other  20s.  land  of  MiUside,  he  expected  to  acquire  as  much  to 
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unite  with  it  as  would  make  up  another  qualification  for  enrolment,  and  he  therefore  in* 
timated  this  condition  as  to  the  superiority  of  Millrig,  and  that  he  would  only  sell  the 
dominium  utile  of  the  separate  208.  land  of  MiUside. 

Mr.  Stewart  (17th  July  1807),  as  agent  for  the  pursuer,  upon  this  footing,  made  a 
specific  offer  of  ill 2,600  sterliug  for  the  whole,  which  the  General  still  proposed  to  selL 
**  It  being  understood  that  he  (the  pursuer)  is  also  to  have  the  superiority  of  as  much  of 
the  estate  as  will  make  up  a  freehold  qualification  in  the  county  of  Ayr,  and  the  saperi- 
ority  that  is  over,  which  you  mentioned  to  be  a  20s.  land,  is  to  remain  with  you,  and 
Mr.  Gordon  is  to  hold  that  [429]  part  of  the  property  under  you  for  payment  of  a  penny 
Scots  of  feu-duty,  which  is  to  be  doubled  at  the  entry  of  each  heir  or  successor.  Mr. 
Gk>rdon  also  agrees  to  the  proposal  you  mentioned,  that  you  shall  retain  the  freehold 
qualification  till  you  can  come  on  the  roll  for  the  above  20s.  land,  and  such  other  qualifica- 
tion as  you  propose  to  find,  providing  the  same  does  not  exceed,  the  year  from  Michael- 
mas next,  at  which  time  you  are  to  convey  to  him  the  absolute  superiority  of  a  complete 
qualification  in  the  county." 

After  some  farther  correspondence,  the  General  wrote  (28th  July  1807)  to  Mr. 
Stewart,  "  I  will  consent  to  divide  the  difference  between  twelve  and  fourteen  hundred 
guineas ;  but  with  this  proviso,  that  Mr.  Gordon  takes  the  estate  as  it  stands,  and  that 
he  pays  for  all  the  manure  (and  the  carriage  of  it)  laid  upon  the  land,  from  which  I  have 
not  derived  a  crop." — "  I  consent  to  every  thing  you  propose  in  your  former  letter  (that 
is,  the  letter  of  the  17th  July),  except  the  mode  of  payment." 

In  fulfilment  of  the  bargain,  General  Hughes,  with  consent  of  the  trustees  under  his 
marriage-contract,  granted  at  first  a  feu-disposition  to  the  dominium  utile  of  the  whole 
estate  in  November  1807,  which  contained  this  obligation :  "Therefore,  we  hereby  bind 
and  oblige  ourselves,  <&c.,  at  and  against  the  term  of  Michaelmas  1808,  to  make,  execute, 
and  deliver  to  the  said  William  Gordon,  his  heirs  or  assignees,  at  our  own  expence,  a 
formal,  valid,  and  effectual  disposition  in  his  or  their  favour,  of  all  and  whole  the  forty 
shilling  land  of  Millrig  of  old  extent,"  &c. 

Of  the  same  dates  (7th  and  11th  November  1807),  they  also  granted  a  deed  of 
obligation,  which  proceeds  on  this  narrative :  "  Considering  that,  by  missives  of  sale  of 
different  dates,  I,  the  said  John  Hughes,  sold  to  William  Gordon,  Esq.,  sometime  Senior 
Judge  of  Ameo,  in  the  East  Indies,  the  forty  shilling  land  of  Millrig  of  old  extent,  with 
the  teinds  and  pertinents,  at  the  price  of  L.  13, 125  sterling,  by  which  missives  it  was 
agreed,  that  I,  the  said  John  Hughes,  should  retain  the  superiority  of  the  said  whole 
lands,  in  which  I  stand  publicly  infeft,  until  Michaelmas  1808,  at  which  time  I  became 
bound  to  denude  of  the  superiority  thereof,  excepting  the  twenty  shilling  land  of  old 
extent  of  Millside,  so  far  as  regards  the  superiority  thereof,  which  was  to  remain  in  my 
person,  and  the  property  thereof  was  to  remain  in  my  person,  was  to  be  held  in  feu  of 
me  and  my  successors ;  and  whereas  the  parties  hereto  have  of  even  date  with  these 
presents,  executed  a  feu-right  and  disposition  of  the  said  whole  lands  in  favour  of  the 
said  William  Gordon,  for  payment  of  the  feu-duties  therein  specified,  in  consideration  of 
payment  of  and  security  for  the  sum  of  L.  13, 125,  as  the  price  of  said  lands,  in  manner 
therein  mentioned ;  and  that  it  is  proper  we  should  grant  the  obligation  underwritten  as 
to  the  superiority  of  the  said  forty  shilling  land  of  Millrig ;  and,  therefore,  binds  and 
obliges  them,  for  our  several  rights  and  [430]  interests  foresaid,  and  our  heirs  and  suc- 
cessors, at  and  against  the  term  of  Michaelmas  1808,  to  make,  execute,  and  deliver  to 
the  said  William  Gordon,  his  heirs  and  assignees,  at  our  expence,  a  formal,  valid,  and 
effectual  disposition  in  his  and  their  favour,  of  all  and  whole  the  said  forty  shilling  land 
of  Millrig  of  old  extent,  &c. ;  which  dispositions  shall  contain  procuratory  of  resignation, 
precept  of  seisin,  clause  of  absolute  warrandice  on  the  part  of  me  the  said  John  Hughes, 
and  h^m  fact  and  deed  on  the  part  of  us  the  said  trustees,  with  an  assignation  to  the 
clause  of  warrandice  in  the  trust^eed  in  our  favour,  assignation  to  the  writs  and 
evidentS)  and  to  the  feu-duties  and  casualties  of  superiority,  and  other  clauses  in  common 
form." 

After  the  term  of  this  reservation  bad  elapsed,  General  Hughes  and  his  trustees,  in 
order  to  convey  the  freehold  qualification,  granted  to  the  pursuer  a  disposition  of  the 
40s.  land  of  Millrig,  of  these  dates  (11th,  19th,  and  28th  January  1809),  with  procura- 
tory and  clause  of  warrandice.  Along  with  this  disposition,  the  pursuer  was  also  put  in 
possession  of  the  titles  of  the  lands:  and  as  to  the  old  extent  of  the  lands  of  the 
superiority  of  the  40s,  land  of  Millrig,  there  was  delivered  to  him  by  the  disponers  the 
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extract  from  the  Chancery  on  an  alleged  retour  of  the  special  service  of  Alexander  Nishet 
of  Greenholme,  to  his  mother,  dated  25th  Novemher  1578,  which  eontainsi  inter  o^to, 
'*  Quadraginta  solidates  terranim  de  Mylnrig,  antiqui  extentns,"  and  which  bears  this 
docquet  or  attestation,  by  the  proper  officer  in  Chancery^  annexed :  '*  Hadc  est  vera  eopia 
principalis  retomatns  super  prsBmissis  in  Cancellaria,  8.  D.  N.  Regis  remanents  Est 
copiat  et  collat  per  me,  Thomain  Miller,  substitutnm  Domini  Jacobi  St  Clair  Ersldne 
de  Sinclair,  Bart,  ejusd.  CancellarisB  directoris  sub  hac  me  subtdone.  Thomas  Millkb, 
Sub.'' 

Upon  this  retour,  the  General  himself  had  stood  enrolled  since  the  5th  October  1802, 
and  his  predecessor,  Mr.  Bruce  Campbell,  from  the  17th  June  1796,  for  the  same  lands 
of  Milhrig.  The  last  proprietor  of  the  family  of  Nishet  of  Greenholme  had  likewise  been 
enrolled  in  1793,  upon  tJie  leading  article  in  the  same  retour  of  the  quadraginta  solidat 
terrarum  de  Greenholme.  The  extract  delivered  to  the  pursuer  expressly  bore^  that  it 
was  a  true  copy  of  a  principal  retour,  dated  on  the  25th  NoYember  1578,  and  remaining 
in  Chancery. 

On  20th  December  1810,  the  pursuer  obtained  a  charter  from  the  Crown  of  the  408. 
land  of  old  extent  of  Millrig,  and  was  infeft  on  the  3d  January  1811,  and,  upon  these 
titles,  and  the  extract  of  the  pretended  copy  of  the  old  retour,  he  was  enrolled  at  the 
Michaelmas  Head-Court  held  on  the  6th  October  1812,  without  objection.  But  shortly 
thereafter,  a  petition  and  complaint  was  presented  in  the  name  of  Sir  Andrew  Cathcait, 
praying  to  have  the  pursuer's  name  expunged  from  the  roll,  upon  the  ground,  ^'  That  the 
retour  founded  on  by  Mr.  Gordon,  and  of  which  he  only  produced  an  extract  to  the  free- 
holders, is  not  a  retour,  but  a  scrap  or  piece  of  paper  having  the  tenor  and  [431]  style 
of  a  retour  written  thereon,  with  the  words  Georgius  Angus  adhibited  as  a  subscription 
thereto,"  &c. 

The  pursuer  immediately  intimated  this  attack,  under  form  of  protest,  to  Genenl 
Hughes,  and  to  the  trustees  of  his  Lady's  marriage-contract,  who  had  concurred  in  the 
conveyance.  To  this  statement  no  answer  was  made,  nor  did  either  General  Hughes  or 
the  trustees  enter  appearance  in  the  question,  as  to  the  validity  of  the  qualification ;  and, 
after  a  variety  of  procedure,  the  First  Division  of  the  Court  sustained  the  complaint^ 
and  ordered  the  pursuer's  name  to  be  expunged  from  the  rolL 

Mr.  Gordon  in  the  meantime  raised  an  action,  concluding,  ''That  the  said  John 
Hughes,  Sir  Hew  Dalrymple  Hamilton,  and  John  Barnes,  ought  and  should  maintain 
the  pursuer,  his  heirs  and  successors,  in  the  peaceable  possession  of  the  said  freehold 
qualification,  and  right  of  standing  upon  the  roll,  and  voting  in  the  election  of  MembeiB 
of  Parliament,  as  one  of,  and  among  the  freeholders  of  the  county  of  Ayr :  And  for  that 
purpose,  to  free  and  relieve  him,  and  his  foresaids,  of  the  foresaid  objection  of  the  said 
Sir  Andrew  Cathcart,  and  all  cost,  damage,  and  expence,  or  others  competent  to  follow 
on  the  complaint  founded  thereon ;  or  otherwise,  and  in  case  of  eviction  of  the  said 
freehold  qualification  and  right  of  voting  as  aforesaid,  by  any  decree  or  act,  and  warrant 
to  follow,  and  be  pronounced  in  the  foresaid  petition  and  complaint^  the  said  defenders 
ought  and  should  be  decerned  and  ordained,  by  decree  foresaid,  to  make  payment  to 
the  pursuer  of  the  said  sum  of  L.1000  sterling,  as  the  price  and  value  of  the  said  free- 
hold qualification,  with  the  legal  interest  thereof  from  the  date  of  eviction,"  &c 

Lord  Glenlee  reported  the  case  to  the  Court  on  informations. 

Argument  for  the  defender. 

It  is  the  disposition  alone  that  can  be  received  as  evidence  in  this  case.  All  the 
previous  letters  were  merely  in  the  way  of  treaty,  and  whatever  did  not  enter  into  the 
regular  writing,  can  have  no  efifect  on  the  issue ;  Statr^  iv.  6,  21. 

But,  even  if  all  the  letters  were  to  be  admitted  as  of  equal  authority  with  the 
regular  instruments,  yet  they  would  not  establish  the  pursuer's  case.  Both  parties 
believed  that  the  titles  afibrded  a  freehold  qualification ;  and,  for  the  best  of  all  reasons, 
that  various  proprietors  had  been  successively  enrolled  on  them  without  any  objection. 
The  value  of  the  lands,  and  of  the  extent,  is  just  the  same  now  that  it  was  then ;  and 
the  only  change  which  has  taken  place  is,  that,  owing  to  the  pursuer's  delay  in  claiming 
to  be  enrolled,  the  existing  evidence  of  it  has  been  destroyed.  Suppose  the  case  reversed, 
and  that  both  parties  had  thought  there  was  no  vote,  and  that  an  old  retour  had  been 
found,  shewing  that  they  were  a  forty  shilling  land,  the  whole  benefit  would  have  been 
with  [432]  the  purchaser ;  and  so  also  must  the  loss,  just  as  if  the  estate  itself  had  been 
swallowed  by  an  earthquake  after  the  purchase. 
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And,  though  it  were  to  be  coDsidered  as  a  case  of  warrandice,  the  conclusion  would 
he  the  same ;  for  1^,  There  were  clearly  bona  ftdee  in  the  seller ;  and  2dy  The  bargain 
was  a  good  one  on  the  part  of  the  purchaser,  and  he  refuses  to  give  it  up,  without 
which,  it  is  clear,  that  he  has  no  right  to  complain. 

The  actio  qwmti  minoris  is  never  admitted  in  our  law  excepting  in  cases  of  fraud ; 
Hannay,  26th  January  1785  ;  Hughes  against  Gordon,  1811.^ 

Argument  ioi  the  pursuer. 

The  distinct  and  pointed  assertion  of  the  defender  as  to  the  existence  of  this  qualifica- 
tion, though  it  was  made  in  the  most  perfect  good  faith,  was  quite  unfounded.  It 
misled  the  pursuer,  and  there  can  be  no  doubt,  that  the  one  has  sustained  a  loss,  while 
the  other  has  made  a  considerable  profit  from  that  very  circumstance.  We  don't  admit 
the  actio  quanti  minoris^  it  is  true,  but  that  action  was  not  meant  to  meet  the  case  of  a 
total  absence  of  the  subject  sold,  but  only  to  correct  the  estimation  of  its  value  when  it 
was  unequal,  and  can  afford  no  rule  for  what  should  be  done,  when  the  subject,  or  a 
material  part  of  it,  is  wanting  altogether.  And,  accordingly,  our  law  books  expressly 
sanction  the  claim  for  reparation,  on  account  of  latent  insufficiency  or  defect ;  Stair,  i. 
9,  10,  b.  L  14,  1 ;  Bank.  i.  9,  2,  i.  11,  12,  13,  14,  15 ;  Ersk.  iii.  3,  10,  as  explained  by 
iii.  3,  9;  23d  June  1757,  Macneil  against  Maclean;  January  26,  1785,  Hannay  against 
Creditors  of  Bargally ;  February  13,  1782,  Lloyds  against  Paterson ;  23d  January  1801, 
Gray  against  Hamilton. 

In  these  circumstances,  the  pursuer  is  entitled  to  reparation  for  the  total  loss  of  an 
entire  part  of  his  subject,  for  it  is  vain  to  say,  that  it  is  at  all  like  a  loss  by  earthquake, 
or  other  cagus  fortuitus  :  It  was  an  inherent  defect  from  the  beginning,  though  not  then 
known  to  exist.  But,  to  put  an  end  to  all  dispute  as  to  this  head,  the  defender  may 
have  back  the  property  at  the  price  which  it  cost,  and  the  money  laid  out  on  it,  or  pay 
damages,  just  as  he  chooses. 

The  case  was  advised  (1st  December  1814). 

Lord  Robertson, — From  the  terms  of  the  summons,  it  appears,  that  the  pursuer's 
action  is  laid  entirely  on  the  clause  of  warrandice  contained  in  the  disposition.  Now, 
what  has  been  evicted,  or  has  any  thing  been  evicted  ?  Does  he  not  possess  the  whole 
of  the  subject  that  was  conveyed  to  him  ?  I  apprehend  that  he  does.  He  does  not 
deny  that  he  is  in  possession  of  the  superiority  such  [433]  as  the  General  had  it  But 
he  says,  that  the  superiority  does  not  afford  him  a  freehold  qualification.  Did  General 
Hughes  become  bound  to  warrant  that  the  dominium  directum  of  the  lands  was  to  afford 
him  in  all  time  coming  a  sufficient  title  to  afiford  him  a  freehold  qualification  ?  He  does 
not.  To  the  question,  if  it  did  afi'ord  him  a  freehold  qualification  ?  he  answered,  and 
truly,  that  he  himself  had  been  enrolled,  and  that  his  predecessors,  and  their  predecessors, 
had  been  so  likewise.  But  he  does  not  warrant  it  in  all  time  coming.  The  transaction 
between  the  parties,  after  a  great  deal  of  previous  correspondence,  was  concluded  by  a 
regular  and  formal  disposition,  and  by  payment  of  the  price.  I  conceive  we  are  not  to 
look  beyond  the  terms  of  the  disposition  itself.  That  was  the  conclusion  of  the  whole 
transaction.  If,  previous  to  that,  a  question  had  arisen,  whether  the  defender  was  bound 
to  warrant  the  qualification  as  affording  a  good  title  to  enrolment,  the  matter  would 
have  been  different.  But,  from  the  date  of  the  disposition  it  was  the  measure  of  the 
respective  rights  of  the  parties.  It  is  said,  that  it  was  the  wish  of  the  one,  and  the 
intention  of  the  other,  to  give  a  freehold  qualification.  Very  true.  But  the  rule  of 
caveai  emptor  applies.  It  was  the  duty  of  Mr.  Gordon  to  satisfy  himself,  whether  it 
would  secure  to  him,  what  was  a  very  desirable  object  in  making  the  purchase,  and  no 
doubt  a  great  inducement  to  his  taking  it  in  these  terms.  I  do  not  conceive  that  we 
are  entitled  to  go  back  to  former  correspondence  and  writings,  and  communings  between 
the  parties,  to  see  what  was  their  intention.  All  the  previous  correspondence  was  in  a 
manner  set  aside,  and,  on  looking  into  the  disposition,  I  don't  see  that  there  is,  nor 
indeed  is  it  alleged,  a  clause  warranting  a  good  and  sufficient  title  of  enrolment.  I  am 
therefore  of  opinion,  that  the  defender  should  be  assoilzied. 

Lord  Meadowbank. — I  am  of  the  same  opinion.     It  appears  to  me  to  be  of  the  last 

* 

^  This  was  a  circumstantial  question  between  the  same  parties,  as  to  the  extent  of 
the  land  disponed,  and  of  the  rcMuis  through  it^  which  it  was  not  thpught  necessary  to 
report. 
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importance  that  yoar  Lordships  should  adhere  with  firmness  to  the  doctrine  of  the  law 
of  Scotland,  that,  when  communings  and  correspondence  result  in  regular  title-daedB, 
you  are  to  consider  every  thing  previous  to  the  actual  title  as  burnt  No  person  is 
entitled  to  keep  them.  They  can't  qualify,  far  less  can  they  overturn,  or  interpret^  or 
construe  the  transaction.  It  appears  to  me  that,  if  you  were  to  admit  of  ccmatruction  of 
feudal  titles  by  communings,  you  would  turn  the  law  of  Scotland  upside  down.  I  don't 
recollect  distinctly  the  history  of  the  case  of  Maclean,  which  is  quoted  in  the  papersL 
As  far  as  I  can  judge  from  the  report,  it  is  a  decision,  which,  if  it  is  to  be  held  an 
authority  for  the  demand  made  by  this  pursuer,  is  attended  with  considerable  doubt 
But  whatever  be  in  that,  sure  I  am  that  it  is  not  this  case.  There  seems  to  have  been 
an  undertaking  to  a  certain  extent.  It  was  allowed,  in  consequence  of  an  offer  of 
restitidio  in  integrum,  I  imagine  that  the  Court  had  sanctioned  the  jurisdiction  to  sus- 
tain the  guanti  mi-  [434]  -noris^  because  there  was  an  offer  of  that  kind  on  the  part  of 
the  complainer.  If  Mr.  Gordon  had  come  forward  to  demand  a  restitutio  in  integrum^ 
he  might  have  made  out  his  case  on  shewing  that  there  had  been  an  error  in  wbdax^ 
tialibus,  But^  does  Mr.  Grordon  say  thati  No.  He  says,  I  will  adhere  to  my  bargain, 
but  I  will  have  my  damages,  because  it  does  not  turn  out  to  be  so  valuable  as  I  imagined 
it  would  be.  There  was  an  error  in  mbstaniialibus^  but  still  I  wiU  not  return  it  Now, 
I  ask  your  Lordships,  are  you  ready  to  overturn  the  law  of  Scotland  1  I  say  it  would 
be  nothing  else,  to  introduce  in  such  a  case  any  jurisdiction  sustaining  the  ctdio  guanti 
minoria*  If  there  is  anything  settled  in  the  law  of  Scotland,  it  is,  that  there  is  no  such 
action.  Stair,  Bankton,  and  £rskine,  agree  that  it  is  unknown.  And  as  the  pursuer 
chooses  to  retain  the  purchase,  I  am  clear  that  the  action  out  to  be  dismissed. 

Lord  Bannaiyne, — After  all  that  I  have  heard,  I  confess  that  I  entertain  some 
difficulty  in  the  application  of  these  undoubted  rules  to  this  case.  I  take  it  that  error, 
when  it  is  relevantly  and  properly  proved  to  exist,  gives  a  just  claim  to  reparation  and 
damages.  In  this  case,  it  is  very  true,  that  the  subject  received  has  not  been  evicted, 
and,  therefore,  under  the  general  clause  of  warrandice,  there  may  not  lie  an  ordinary 
action  for  restitution.  But  it  does  not  follow,  that,  because  nothing  was  evicted,  the 
pursuer  has  no  right  to  reparation  for  what  he  paid  for  and  did  not  get  Here  \b  a 
party  purchasing,  and  it  was  stipulated  that  he  was  to  have  a  freehold  qualification, 
and  that  freehold  qualification  was  to  be  afforded  by  the  lands  sold.  Now,  it  has 
turned  out  there  is  no  freehold  qualification.  The  party  was,  no  doubt,  right  in  saying 
that  he  had  a  freehold  qualification ;  but  it  has  turned  out  that  he  cannot  give  such,  and 
that  the  gentleman  who  made  the  purchase  on  that  condition  has  not  got  it  He  may 
be  entitled  to  say  that  he  will  be  off  from  the  bargain  altogether ;  but  he  is  not  bound 
to  say  so.  All  that  he  desires  is,  that  you  give  me  reparation  for  not  giving  me  what 
you  have  warranted ;  and  the  seller  cannot  cover  himself  by  the  terms  of  the  disposition. 
I  would  not  admit  parole  evidence,  but  there  is  written  evidence  of  the  representation 
he  made  at  the  time  of  the  purchase,  and  having  made  that  representation,  he  is  bound 
to  make  it  good. 

Lord  JvMce'Clerk, — This  case  is  attended  with  difficulty ;  and,  after  all  the  attention 
I  have  been  able  to  give  to  it,  my  opinion  differs  from  that  of  Lords  Meadowbank  and 
Bobertson.  I  do  not  think  myself  entitled,  under  all  the  circumstances  of  the  case,  to 
confine  my  attention  to  the  disposition,  or  rather  the  two  dispositions,  for  tiiere  were 
two.  I  must  take  the  whole  into  view,  and  I  must  look  into  the  correspondence  for  an 
explanation  of  the  disposition  to  the  dominium  directum,  being  separate  and  posterior  to 
the  disposition  to  the  property,  which  was  before  consolidated  [435]  in  one.  I  am  quite 
sensible  of  the  weight  of  the  observation,  that,  in  interpreting  a  deed,  your  decision  ought 
in  a  great  measure  to  be  limited  by  that  deed ;  but  I  do  not  think  that  we  are  in  all  cases 
bound  to  stop  there.  From  the  nature  of  the  transaction,  I  am  bound  to  look  to  what 
led  to  that  transaction ;  and  particularly  so  here,  as  there  is  express  reference  in  the 
disposition  to  the  missives  of  sale,  and  they  are  only  to  be  explained  by  the  correspon- 
dence  and  previous  communings.  Looking  to  the  correspondence,  I  must  fairly 
say,  that  it  is  impossible  for  a  doubt  to  exist  in  my  mind,  that  it  was  {utwn  et 
tractatum  between  the  two  gentlemen,  that  there  was  a  freehold  qualification  conveyed. 
Was  there  not  the  fullest  right  in  Mr.  Gordon  to  rely  on  that  as  an  undisputed  &ctf 
He  saw  General  Hughes  not  only  in  possession,  but  his  ancestors  and  predeoeasois  were 
in  possession  of  it|  and  he  meant  to  convey  it  to  Mr.  Gordon  as  a  full  qualificatioD,- 
an  existing  qualification  in  the  county  of  Ayr.     I  have  not  a  doubt  that  it  was 
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of  as  much  surprise  to  him  as  to  the  purchaser,  to  find  it  turn  out  otherwise,  and  that 
when  he  conveyed  the  estate,  he  thoroughly  believed  he  was  conveying,  not  the  mere 
parcel  of  small  valuation  of  L.87  Scots,  new  extent^  but  a  forty  shilling  land  of  old 
extent^  which  was  to  entitle  him,  as  it  entitled  the  seller,  to  a  vote.  I  have  not  a  doubt^ 
that  that  was  the  meaning  and  understanding  of  the  parties,  and  that  the  completest 
bona  fides  to  that  effect  existed  on  the  part  both  of  the  seller  and  the  purchaser. 
General  Hoghes  was  not  to  warrant  questions  of  law,  no  doubt ;  but  that  he  meant  to 
convey  a  valid  qualification,  I  apprehend  to  be  quite  clear.  Then,  is  there  any  such 
insurmountable  difficulty  in  the  law  of  Scotland,  as  to  prohibit  me  from  giving  redress 
in  such  a  case  9  I  apprehend  that  it  does  not  solve  the  question  to  say,  that  it  is  not 
expressly  warranted,  for  you  must  look  to  the  missives,  and  they  can  only  be  explained 
by  the  correspondence. 

Then  what  do  the  decisions  say  1  I  have  looked  into  the  case  of  Lochbuie,  and  I 
must  own,  that  it  appears  to  me  clear  to  demonstration,  that  it  is  the  case  now  here. 
Is  it  not  pertinent  to  this  case,  that  Mr.  GU)rdon  wanted  to  get  a  vote  in  the  county, 
and  that  an  explicit  answer  was  made  to  the  questions  on  that  head  1  The  reasons  in 
that  case  of  Maclean  I  would  like  to  see  embodied  in  the  interlocutor  in  this  case. 
Lord  Meadowbank  said,  that  he  could  not  have  concurred  in  that  decision,  but  I  appre- 
hend that  we  are  not  entitled  to  stir  it.  I  presume  it  was  deliberately  considered  at 
the  time  it  was  pronounced,  and  I  don't  feel  myself  entitled  to  go  contrary  to  it.  I 
hold  that  it  rules  this  case,  if  the  summons,  as  it  now  stands,  includes  it.  As  to  that,  I 
have  some  little  doubt ;  but,  on  the  whole,  I  rather  think  that  we  are  entitled  to  get 
over  the  difficulty. 

Lord  Meadowbank, — I  don't  object  to  the  decision  in  the  case  of  Maclean.  It 
proceeded  on  grounds  that  would  warrant  our  [436]  following  it,  in  exactly  the  same 
circumstances ;  but  you  will  observe,  that  in  that  decision,  and  there  lay  my  opinion,  a 
demand  was  made  for  a  restittdio  in  integrum.  It  was  that  regtihtHo,  in  my  opinion, 
which  authorized  the  looking  into  the  correspondence  at  all.  It  was  upon  that  ground 
that  I  say  that  there  may  hav^  been  a  jurisdiction  there.  There  was  a  right  to  look  into 
the  correspondence.  For  you  can  only  look  to  the  final  transaction,  when  it  is  to  be 
sustained  and  carried  into  effect.  But  when  you  are  to  reduce  or  set  it  aside  altogether, 
it  IB  quite  competent  undoubtedly  to  look  into  the  correspondence.  In  such  case,  you 
don't  touch  the  law  of  Scotland ;  and  if  the  pursuer  was  now  ready  to  reduce  it  in 
substanHalibua,  and  to  agree  to  a  restUtdio  in  integrum,  1  would  listen  to  him,  and  allow 
him  to  give  in  his  account  of  ameliorations,  for  I  am  satisfied,  as  well  as  my  brethren, 
about  the  true  import  of  the  correspondence. 

Lord  Glerdee, — I  do  not  think  that  the  opinion  which  I  have  formed  will  overturn 
the  law  of  Scotland.  On  this  occasion  I  differ  from  my  brother  as  to  what  would  be 
overturning  the  law.  I  think  there  may  often  be  a  great  deal  in  the  objection  which  he 
has  stated,  that  where  one  of  the  parties  is  injured,  there  should  be  a  restitutio  in 
integrum.  At  the  same  time,  circumstances  may  occur  where  it  is  impossible  to  do  so. 
In  the  present  case,  if  the  pursuer  fails  in  obtaining  redress  on  his  own  principles,  he 
says  he  is  willing  to  put  an  end  to  the  transaction  and  repeat  the  price.  If  the  General 
had  come  forward  and  spoken  to  this  offer  explicitly,  I  would  have  been  very  willing  to 
have  listened  to  it^  but  he  has  not  done  so. 

As  matters  stand,  I  think,  that  if  your  Lordships  are  of  opinion  that  there  would 
have  been  good  grounds  to  set  the  transaction  altogether  aside,  it  would  be  better  to 
accommodate  the  matter  in  a  reasonable  way,  by  making  up  the  loss  between  the  parties, 
than  to  overturn  the  sale  altogether,  which  has  stood  very  long  without  objection.  On 
that  account,  I  really  consider  myself  not  at  all  embarrassed  with  the  difficulty  stated 
by  Lord  Meadowbank. 

I  rather  think  if  I  had  been  to  draw  the  summons,  I  would  not  have  called  it  a 
summons  of  warrandice,  nor  would  I  have  rested  on  the  clause  of  warrandice.  But  the 
fact  appears  to  me  to  be  this,  according  to  the  narrative  of  the  summons,  that  it  had 
been  raised  before  the  question  of  enrolment  had  been  finally  decided  in  the  other  Court, 
and  one  object  was  to  call  on  General  Hughes  to  come  forward  and  defend  the  right 
which  he  had  disponed  to  the  pursuer ;  and  it  contains  another  conclusion,  that,  if  the 
pursuer  fails  in  that  action,  the  General  shall  be  bound  to  indemnify  him. 

I  perfectly  agree  in  the  principles  which  I  have  heard  laid  down,  that,  when  parties 
have  had  various  communings  together,  which  end  in  a  formal  deed,  sufficient  in  itself 
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for  embracing  all  the  objects  in  view,  then  we  are  to  understand  that'  deed  [437]  itaeif 
to  be  the  last  communing,  and  to  consider  it  as  superseding  all  the  others :  And,  if  it 
had  been  the  custom  to  engross  such  obligations  and  conditions  as  that  of  which  fulfil- 
ment is  now  demanded,  in  dispositions,  I  would  have  thought  there  was  a  great  deal  in 
what  has  been  said,  that  the  purchaser  must  be  understood  to  have  been  satisfied  with 
every  thing  when  he  accepted  the  deed.     But  I  never  heard  nor  saw  a  clause  which 
embraced  such  an  object  as  that  pow  in  view.     It  appears  to  me,  with  regard  to  a  thing 
of  this  kind,  which  is  not,  by  our  form,  made  directly  the  regular  subject  of  a  disposition 
by  one  man  to  another, — I  mean  the  privilege  of  voting  for  a  Member  of  Parliament, 
that  the  circumstance  of  nothing  at  all  having  been  said  of  it  in  the  disposition,  cannot 
affect  the  argument     I  can  perfectly  understand,  that  if  Mr.  Grordon  had  been  going 
through  the  property,  and  looking  at  the  estate,  he  could  get  no  redress,  although  it 
should  have  turned  out  not  to  correspond  exactly  to  the  General's  account  of  it.     But 
even  in  such  a  case,  if  he  had  never  looked  at  it  at  all,  and  had  no  opportunity  of 
examining  it  for  himself,  but  had  concluded  his  bargain  on  the  faith  of  the  General,  and 
taken  a  disposition  in  reliance  upon  him,  I  have  very  great  doubts  indeed  if  he  would 
not  have  had  a  title  to  get  the  better  of  it     As,  for  instance,  if  there  had  been  a 
materially  erroneous  description  of  the  house,  he  surely  could  never  be  answered,  that 
he  was  not  to  go  out  of  the  disposition.     It  is  not  ordinary  to  describe  a  mansion- 
house  in  a  disposition,  and  I  don't  think  he  could  be  bound  by  its  terms  unless  he  had. 
If  that  would  have  been  sufficient  to  found  a  reMtutio  in  itUeffrum^  what  difficulty 
can  there  be  in  the  present  case  1    The  case  of  Lochbuie  goes  precisely  to  the  point    I 
don't  see  how  we  can  get  the  better  of  it ;  and,  at  all  events,  at  present  we  have  no 
evidence  which  can  entitle  us  to  do  it     In  this  case,  something  more  than  the  mere 
separate  value  of  the  subject  was  given  on  account  of  the  privilege  of  voting,  and  I  don't 
think  that  any  man  is  entitled  to  make  advantage  of  the  error  of  another,  indeed,  of  his 
own  error,  if  he  can  possibly  repair  it     It  is  said  that  we  have  no  <»eiio  quanH  minarit. 
Very  likely  so ;  but  I  think  in  this  case  there  was  a  distinct  communing  for  the  right 
of  voting :     And  we  have  what,  will  answer  the  purpose ;  we  have  actions  of  damages 
for  reparation  of  any  thing  that  occurs  from  mere  accident     What  injury  can  it  be  said 
that  General  Hughes  is  suffering,  when  he  is  giving  back  something  that  he  ought  not 
to  have  got?    That  very  case  of  Lochbuie, — for  I  looked  at  it  from  thinking  it  too 
shortly  stated  in  the  papers, — is  entitled  "error  in  gubgtaniicUibua"    If  you  don't 
remedy  the  error,  it  leaves  the  one  party  a  profiter,  while  the  other  party  is  the  worse. 
I  formerly  stated  the  supposition  of  the  house  not  having  been  such  as  was  expected  or 
held  out     Any  thing  that  could  have  been  said  on  that  head  would  have  been  barred 
if  the  purchaser  had  seen  it  himself,  and  said  nothing  against  it     In  the  same  way,  if 
the  extract  of  the  retour  had  been  [438]  shewn  to  the  pursuer's  man  of  business 
previously  to  his  ending  the  bargain,  I  could  have  entertained  the  argument     The  vote 
would  have  been  lost  by  a  circumstance  for  which  neither  of  them  would  have  been 
answerable ;  and  the  answer  would  have  been,  the  defect  would  have  been  discovered 
if  you  had  looked  properly  into  the  title-deeds.     What  representation  could  have  been 
more  in  bona  fides  than  that  the  vote  in  question  was  a  good  one  f    It  comes,  on  the 
whole,  to  an  innocent  mutual  error,  for  which  neither  of  the  parties  are  answerable; 
and  I  think,  unless  you  redress  it^  the  one  .party  profits  at  the  expence  of  the  othei^ 
which  would  be  very  unjust 

Lard  Justice-Clerk, — It  appears,  from  the  report  of  the  case  of  Lochbuie,  that  there 
was  an  averment  there  that  the  lands  gave  a  right  to  a  vote. 

Lord  Meadowbank, — I  am  not  only  of  opinion  that  we  should  sustain  the  defencei^ 
on  the  ground  that  no  restitutio  in  integrum  is  claimed ;  but  I  am  also  of  opinion  that 
there  is  no  more  right  to  make  such  claim  as  is  made  here,  than  there  would  have  been 
if  part  of  the  ground  of  the  estate  had  been  swallowed  up  by  an  earthquake,  and 
converted  into  a  lake. 

The  Court  (1st  December  1814)  "Repel  the  defences  proponed;  find  it  relevant  to 
diminish  the  price  of  the  lands ;  that  it  was  intended  by  the  parties  that  the  lands 
should  entitle  the  purchaser  to  a  qualification  as  a  freeholder,  affording  a  right  to  vote 
at  elections ;  ordain  the  pursuer  to  give  in,  within  ten  days,  a  pointed  condescendence 
of  the  amount  of  diminution  of  price  demanded  by  him,  as  well  as  of  the  damagw 
concluded  for ;  and  reserve  consideration  of  the  conclusion  for  ezpenoes  till  the  issue  of 
the  principal  cause." 
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The  defenders  petitioned  against  this  interlocutor,  and  the  petition  having  been 
foUoiR^ed  with  answers,  the  following  opinions  were  delivered : 

Lord  Justice-Clerk, — I  admit  that  there  is  some  degree  of  difficulty  in  this  case. 
There  is  a  great  deal  of  argument  about  the  (ictto  quanti  minorU  not  forming  part  of  our 
law,  but  I  never  can  lose  sight  of  the  merits  as  it  stands  on  the  correspondence  of  the 
parties.  When  I  see  that  both  the  dispositions  of  the  dominium  utile  and  of  the 
superiority,  actually  make  reference  to  the  missives  of  sale,  which  were  confessedly  in 
terms  of  the  correspondence  of  the  parties,  it  is  impossible  for  me  to  bring  my  mind  to 
think  that  the  missives  of  sale  do  not  contain  the  merits  of  the  action.  It  was  part  of 
the  agreement  for  the  sale  that  it  should  contain  that  valuable  franchise, — the  right  to 
vote  at  elections ;  and  when  I  see  that  it  was  the  agreement  of  the  [439]  parties,  that 
the  freehold  should  remain  for  a  time  in  the  person  of  the  seller,  it  is  impossible  for  me 
to  avoid  believing  that  both  parties  thought,  when  the  second  disposition  was  executed, 
the  one  that  he  had  got,  the  other  that  he  had  received,  a  right  But  unless  there  was 
sufficient  evidence  of  the  old  extent^  there  was  no  freehold  qualification.  There  was  no 
want  of  bona  fides.  I  admit  that ;  but  I  think  there  is  sufficient  ground  to  entitle  us  to 
give  redress. 

Lord  Meadowhank, — It  appears  to  me  that  the  parties  had  just  the  same  under- 
standiog  as  your  Lordship ;  but  I  cannot,  for  my  part,  think  that  a  man  is  bound  to 
make  good  what,  by  the  intruding  decree  of  fate,  turns  out  to  be  otherwise  than  he 
imagined,  without  any  fault  of  his  own.  It  was  just  a  bargain,  and  the  parties  must 
stand  by  it. 

Lord  Robertson, —  It  does  not  appear  to  me  that  this  is  a  case  of  eviction.  It  is  not 
a  case  where  a  part  of  the  solum  is  evicted  by  a  party  who  makes  out  that  he  has  a 
preferable  right  to  it.  Then  there  is  no  doubt  room  for  the  clause  of  warrandice 
operating,  and  that  was  the  case  in  the  case  of  Auchenbreck,^  where  the  teinds  were 
sold  and  contained  in  the  disposition ;  but  it  turned  out  that  the  Crown  had  a  preferable 
right  to  a  part  of  them,  and  therefore,  that  part  of  the  lands  to  which  it  had  that 
preferable  right,  was  evicted  from  it  by  the  purchaser.  But  I  apprehend  there  has  been 
no  eviction  at  all  here.  The  subject  that  has  been  sold  was  the  dominium  directum^ 
and  the  dominium  utile  of  this  estate,  and  the  purchaser  is  in  possession  of  both  at  this 
moment.  It  is  merely  an  action  for  setting  aside  the  sale  of  this  part  of  the  property 
purchased  altogether,  on  the  ground  that  the  subject  sold  is  not  so  valuable  as  both  of 
the  parties  believed  it  to  be.  Both  of  the  parties  thought  it  was  a  freehold  qualifica- 
tion, which  they  were  buying  and  selling.  The  purchaser  examined  the  titles  by  means 
of  a  very  accurate  man  of  business,  who  was  satisfied.  It  now  turns  out  that  both  of 
the  parties  were  in  a  mistake ;  that  the  title  is  liable  to  an  objection,  which  neither  of 
them  were  aware  of ;  and  the  question  is,  upon  whom  must  the  loss  fall,  when  it  is  not 
alleged  that  General  Hughes  has  not  conveyed  every  thing  that  he  was  bound  to  dol 
He  has  conveyed  his  whole  subject.  It  is  not  alleged  that  he  has  done  any  thing  to 
render  the  subject  less  valuable  than  it  was  at  the  time  of  the  sale.  Then  where  is  the 
loss  to  fall  ?  I  take  it  the  rule  caveat  emptor  must  apply.  The  purchaser  believed  he 
was  to  get  the  superiority,  and  that  there  was  a  certain  accidental  incident  attending  it, 
viz.  that  of  the  freehold.  It  turns  out  that  he  was  mistaken.  But,  my  Lords,  I 
real- [440] -ly  cannot  see,  that  because  both  parties  were  labouring  under  a  mistake^ 
that  the  consequent  loss  must  fall  upon  General  Hughes,  contrary  to  the  general  rule  of 
law,  that  the  purchaser  is  bound  to  satisfy  himself  as  to  all  those  particulars.  My  idea 
may  be  illustrated  as  to  what  took  place  in  this  case,  by  a  reference  to  the  dominium 
utile.  It  was  held  out  that  all  the  lands  were  of  such  and  such  extent.  Now,  would 
the  party  be  entitled  to  maintain  an  action,  on  the  ground  that  the  subject  actually  sold 
was  quite  different  from  what  had  been  expected  1  I  apprehend  none  of  your  Lordships 
would  entertain  the  least  difficulty  in  being  of  opinion,-  that  that  did  not  afford  any 
ground  for  altering  the  price.  In  the  same  way  here,  it  was,  no  doubt,  an  important 
Gonfflderation  for  the  purchaser,  that  there  was  a  freehold  qualification  over  the  lands ; 
but  he  was  bound  to  satisfy  himself,  and  he  did  satisfy  himself,  and  I  can  see  no 
grounds  at  all  for  sustaining  his  claim  to  repetition. 

Lord  Meadowhank, — It  struck  me  that  the  case  was  just  the  same  as  if  there  had 
been  a  new  series  of  decisions,  or  an  Act  of  Parliament  supervening  after  the  bargain 

1  Uth  November  1764. 
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astablisfaing  a  new  rale  of  law,  whiek  neither  parfcy  had  in  Tiew  at  the  time  the  beigtin 
was  made,  and  that  that  was  a  misfortune  which  could  not  he  repaired  hj  damage,  and 
to  which  the  rule  eaiveai  emptor  dearly  applied. 

Lard  Glehlee. — I  am  clearly  of  opinion  that^  if  General  Hughes  wera  to  eome 
forward  fairly  and  seriously  to  insist  on  a  reditutio  in  integrum^  we  ought  to  allow  it; 
hut  when  he  will  not  do  that^  I  think  it  quite  clear  that  he  ia  hound  to  indemnify  Mr. 
Gordon  for  the  loss. 

The  Court  (15  June  1815)  adhered. 

[Bevised,  I.  Bligh,  287 ;  3  S.RR.  (H.L.)  445 ;  cf.  Dohbie  v.  Du/ncoMom,  10  M.  814 ; 

Braumlie  v.  MiUer,  5  B.  1083.] 


No.  104.       F.C.  N.S.  IV.  450.    16  June  1815.    2nd  Div.— Lord  Pitmilly. 

Anbesw  Lauder,  Petitioner. — ^For  Petitioner,  Boswdl ;  for  Bespondents,  K  BeU. 

Public  Police^^Nuiaanee, — Slaughtering  of  cattle  in  the  suhurhs  of  Edinburgh,  found 
to  be  a  nuisance  from  a  clause  in  feu-right,  prohibiting  "  any  other  works  that  can  he 
reasonably  considered  as  nuisances  by  the  public,"  and  the  neighbouring  feuan  fbond 
entitled  to  complain,  though  the  prohibition  was  not  declared  to  be  a  servitude  in 
their  favour. 

In  the  feu-rights  of  certain  parts  of  the  lands  of  Newington,  iu  the  neighbourhood  of 
Edinburgh,  there  is  the  following  clause :  ''  That  it  shall  not  be  in  the  power  of  t^e  said 
Andrew  Lauder,  or  his  foresaids,  nor  of  those  deriving  right  from  them,  to  erect,  or 
carry  on  within  the  bounds  of  this  feu,  any  brewery,  tanwork,  distillery,  or  other 
manufactories,  or  chemical  process,  lime-kiln,  or  smelting  houses,  furnaces,  steam 
engines,  [451]  or  any  other  works  that  can  be  reasonably  considered  as  nmsances  by 
the  public." 

A  petition  was  presented  to  the  Sheriff  of  Edinburgh,  by  certain  other  feuars  of 
Newington,  craving  to  prohibit  the  said  Andrew  Lauder  from  letting,  or  using,  or 
occupying  any  part  of  the  buildings  on  his  feu  for  the  purpose  of  a  slaughter-houae  or 
shambles,  and  from  permitting  any  such  business  or  operations,  or  the  exercise  of  any 
other  nuisance  to  the  annoyance  of  the  neighbourhood. 

The  Sheriff  granted  an  interdict,  and  having  visited  the  premises,  found,  that  a 
slaughter-house,  in  the  situation  complained  of,  constituted  a  nuisance. 

The  case  having  come  before  Lord  Pitmilly,  Ordinary,  by  bill  of  advocation,  his 
Lordship  (16th  June  1814)  pronounced  this  interlocutor :  '*  Having  visited  the  premises, 
and  particularly  attended  to  the  relative  situation  of  the  slaughter-house  complained  o^ 
to  the  houses  and  property  of  two  of  the  pursuers,  viz.  Mrs.  Williamson,  and  Mr. 
George  Andrew,  and  thereafter  heard  the  counsel  for  the  complainer — In  respect  of  the 
clause  prohibiting  nuisances,  which  is  contained  in  the  complainer's  feu-contract,  and  in 
the  feu-contracts  of  all  the  other  feuars  of  certain  parts  of  the  lands  of  Newington, 
repels  the  reasons  of  advocation,  and  remits  the  cause  simplidter  to  the  Sheriff;  and 
appoints  the  complainer,  if  he  represents  against  this  interlocutor,  to  accompany  his 
representation  with  a  condescendence,  in  terms  of  the  Act  of  Sederunt^  of  what  he  avers 
and  offers  to  prove  in  support  of  his  defences,  and  reason  of  advocation." 

The  defender  petitioned,  and  pleaded  ; — The  superior  who  originally  joined  in  the 
application,  having  withdrawn  from  the  action,  the  complaint  made  by  the  other  pur> 
suera,  as  feuars  of  Newington,  must  rest  solely  on  the  doctrine  of  nuisance  applicable  to 
the  use  of  property  in  general.  They  are  not  entitled  to  plead  on  the  restriction  in  tha 
feu-right,  as  that  was  an  obligation  personal  to  the  superior. 

The  property  of  the  petitioner  and  the  pursuers  is  not  situated  within  the  buigh,  nor 
even  within  the  precincts  or  liberties  of  Edinburgh,  and  the  houses  of  the  pursuers, 
with  one  exception,  have  been  erected  within  these  few  years,  while  those  of  the  peti- 
tioner are  of  long  standing.  The  Act  complained  of  is  not  alleged  to  be  emulousi  nor 
can  it  be  said  that  it  injures  the  amenity  of  the  property  of  the  neighbours  in  any 
extent  proportioned  to  the  benefit  to  the  petitioner ;  JB^nk,  b.  ii.  tit.  1,  a.  2,  Dawar 
against  Eraser,  20th  January  1767,  Diet,  Vol  lY.  p.  173.    The  doctrine  of  nuisance 
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applicable  to  property  within  burgh  is  distingaiahed  from  that  applicable  to  property 
without  burgh;  Diet,  voce  Public  Police.  The  general  principle  of  law  is  equally 
hostile  to  an  extension  of  ar-  [462]  -bitrary  and  special  restrictions  beyond  the  express 
letter,  and  none  of  the  works  enumerated  in  the  feu-right  have  any  affinity  to  the  use 
of  the  property  complained  of. 

The  Court  (16th  June  1815)  refused  the  petition  without  answers. 

[Cf.  Earl  of  Zetland  v.  Hidap,  9  R  (H.L.)  49.] 


No.  107.        RC.  N.S.  IV.  454.    22  June  1815.     Ist  Div.— Lord  GiUies. 

Andrbw  Mslliss,  Pursuer. — 0.  J.  BM. 

The  EoYAL  Bank  of  Scotland,  Defenders. — Jameson, 

Bankrupt. — ^Where  an  offer  of  composition  becomes  ineffectual,  any  subsequent  offer 
must  be  agreed  to,  not  only  by  the  whole  of  the  creditors  ranked  upon  the  bankrupt's 
estate,  but  by  all  his  creditors  without  exception. 

A  discharge  to  a  company  does  not  relieve  the  partners  of  obligations  come  under 
for  the  company  as  individuals,  where  they  are  not  discharged  as  individuals. 

The  subscription  of  a  partner,  by  his  individual  signature  to  a  bond  granted  by 
the  company  for  a  cash  credit  to  be  kept  in  name  of  the  company,  binds  him  not  only 
*    as  a  partner,  but  as  an  individuaL 

Mathieson  and  Company  had  a  cash-account  for  L.500  with  the  Royal  Bank  of 
Scotland ;  the  members  of  that  company  were  Daniel  Mathieson  and  Andrew  Melliaa 
Alexander  [455]  Wight  and  Christopher  Armstrong  were  their  cautioners.  The  bond 
granted  to  the  Bank  narrated,  that  they  had  agreed  to  grant  a  cash-account  to  Mathieson 
and  Company,  and  proceeded :  "  Therefore,  we,  the  said  Mathieson  and  Company, 
Daniel  Mathieson,  Andrew  Melliss,  Alexander  Wight^  and  Christopher  Armstrong,  bind 
and  oblige  ourselves,  conjunctly  and  severally,  and  our  respective  heirs,  executors,  and 
successors  whatsoever,  to  content  and  pay,"  &c.  And  it  was  declared,  "  That  a  stated 
account,  to  be  made  out  from  such  receipts,  orders,  draughts,  letters,  retired  acceptances, 
or  promissory-notes  as  aforesaid,  of  the  said  Daniel  Mathieson,  or  Andrew  Melliss,  under 
the  firm  of  Mathieson  and  Company^  signed  by  the  accountant  of  the  said  Bank,  or  any 
of  his  clerks,  shall  be  sufficient  to  constitute  and  ascertain  a  balance  and  charge  against 
us."  This  bond  was  signed  "Mathieson  and  Company,  Daniel  Mathieson,  Andrew 
Melliss,  Christopher  Armstrong,  Alexander  Wight."  Mathieson  and  Company  became 
bankrupt,  and  sequestration  of  the  estates  of  the  company,  and  of  the  individual 
partners,  was  awarded.  Both  the  partners  underwent  the  statutory  examinations,  and 
afterwards,  Daniel  Mathieson  offered  to  pay  a  composition  of  13s.  6d.  in  the  pound, 
which  the  creditors  agreed  to  accept,  but  he  could  not  find  caution,  and  thia  offer  became 
ineffectual 

Andrew  Melliss  next  offered  a  composition  of  12s  6d.  in  the  pound.  This  offer  was 
accepted  of  by  all  the  creditors  who  had  proved  their  debts  under  the  sequestration. 
The  Court  (Idth  December  1808)  "  Discharged,  and  hereby  discharge,  the  said  Mathie- 
son and  Company  of  all  debts  contracted  by  them  under  that  firm,  prior  to  the  9th  day 
of  May  last,  except  as  to  payment  of  said  composition." 

Although  Mathieson  and  Melliss  had  been  sequestrated  as  individuals,  the  trustee, 
finding  that  neither  of  them  had  either  any  separate  estate,  or  any  individual  debts, 
resigned,  and  no  application  was  made  for  their  discharge  as  individuals. 

After  the  discharge  of  the  company,  Melliss  began  to  pay  the  agreed  on  composition, 
and  paid  to  the  Royal  Bank  L.250,  2s.  2d.  (as  he  alleged)  to  account  of  the  composition. 

Some  time  after  the  discharge  of  Mathieson  and  Company,  their  cautioners  to  the 
Bank,  Wight  and  Armstrong,  became  bankrupto,  and  the  Bank  charged  Melliss  for  pay- 
mea%  of  the  balance  due  upon  the  cash-account  of  Mathieson  and  Company,  after  deduct- 
ing the  payment  made  to  them. 

Melliss  presented  a  bill  of  suspension  of  the  charge,  upon  the  ground,  that  the  debt 
charged  for  was  the  debt  of  Mathieson  and  Company^  of  which  he  was  relieved  by  the 
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diflchaige  of  the  company,  with  the  exception  of  the  compoeiticMi  dne  upon  ib  The  bill 
was  passed.  When  the  case  came  into  Court,  the  Lord  Ordinary  (^  March  1814), 
"  In  respect  that  the  bond  and  obligation  charged  on  binds  the  suspender,  not  only  as  a 
member  of  the  [456]  company,  but  as  an  individual,  repels  the  reasons  of  sospensioiiy 
finds  the  letters  orderly  proceeded,  and  decerns."  Upon  advising  a  representation,  with 
answers,  his  Lordship  "  Finds,  that  on  the  9th  May  1808,  a  sequestration  was  awarded 
against  Daniel  Mathieson  and  Company,  and  also  against  the  partners  of  that  company, 
Daniel  Mathieson,  and  the  representer,  Andrew  Melliss,  as  individuals :  Finds,  that  at 
the  statutory  period,  a  settlement  by  payment  of  a  composition  of  13s.  6d.  a  pound  was 
made  by  the  said  Daniel  Mathieson,  and  that  this  proposal  was  agreed  to  by  die 
creditors;  but  afterwards  became  ineffectual,  in  consequence  of  the  inability  of  the 
bankrupts  to,  fulfil  the  terms  of  their  offer :  Finds,  that  at  a  subsequent  period,  a 
petition  was  presented  to  the  Court,  stating,  that  the  representer,  Andrew  Melliss,  had 
offered  a  composition  of  128.  6d.  per  pound,  upon  the  creditors  granting  a  dischaige  to 
the  company,  and  that  this  proposal  had  been  accepted  of  by  aU  the  creditors  without 
exception,  and  therefore,  upon  that  footing,  praying  for  a  dischaige :  Finds,  that,  in 
consequence  of  this  petition,  a  discharge  was  thereafter  awarded  by  the  Court  in  &vour 
of  the  company,  but  not  in  favour  of  the  individual  partners  thereof ;  but  finds,  that 
the  respondents,  the  Royal  Bank  of  Scotland,  though  admitted  to  be  creditors  of  the 
bankrupts,  were  not  mentioned  as  creditors  either  in  the  said  petition,  or  in  the  certified 
list  annexed  thereto,  which  was  stated  to  comprehend  the  whole  creditors :  Finds,  that 
this  was  a  most  improper  concealment,  and  finds,  that  no  evidence  is  procured  to  ahew 
that  the  respondents  ever  accepted  of  said  offer  of  a  composition,  or  that^  at  any  after 
period,  they  homologated  the  same:  Finds,  that,  under  these  circumstances,  the  dis- 
charge so  awarded  by  the  Court  can  afford  the  respondents  no  defence  against  the 
present  action :  Therefore,  refuses  the  desire  of  the  representation,  and  adheres  to  the 
interlocutor  complained  of." 

Melliss  petitioned  and  maintained,  That,  in  applying  under  the  50th  section  of  the 
bankrupt  statute,  for  confirmation  of  a  composition-contract,  and  for  a  discbarge,  it  was 
only  necessary  to  have  the  consent  of  those  creditors  who  had  claimed  under  the 
sequestration,  and  that  no  regard  was  to  be  paid  to  the  assent  or  dissent  of  any  other ; 
17th  February  1810,  Wallace  (not  reported).  Besides,  the  Bank  had,  in  this  case^ 
virtually  agreed  to  the  composition,  as  they  had  made  their  claim  against  Wight  and 
Armstrong,  the  cautioners,  who  again  had  agreed  to  the  composition  :  and  that  the  com- 
position  had  also  been  homologated  by  the  Bank  receiving  payments  to  account  of  it. 

Upon  the  effect  of  the  discharge,  supposing  it  to  be  valid,  he  maintained.  That  it 
must  extend  to  him,  though  he  was  not  discharged  as  an  individual;  as  the  debt 
charged  for  was  a  company  [457]  debt,  and  he  was  not  liable  for  it,  but  as  a  member  of 
the  company :  That  the  signatures  of  the  individual  partners  to  the  bond  to  the  Bank 
were  not  meant  to  create  an  obligation  upon  the  individual  partners  of  the  company,  dis- 
tinct from  that  which  they  came  under  as  a  company  by  the  signature  of  their  firm,  but 
merely  to  point  out  of  whom  the  firm  of  Mathieson  and  Company  consisted,  that  the 
Bank  might  know  against  whom  to  have  recourse. 

For  the  Bank  it  was  answered :  That  the  consent  required  by  the  statute  to  an  offer 
of  a  composition,  made  after  the  first  became  ineffectual,  was  not  only  that  of  the 
creditors  ranked,  but  of  the  whole  creditors  of  the  bankrupt  without  exeeptian :  That 
the  Bank  had  given  no  consent,  and  the  discharge  was  not  therefore  granted  in  terms  of 
the  statute,  and  could  not  avail  the  petitioner.  They  denied  that  Wight  and  Armstrong 
had  consented  to  receive  the  composition  upon  the  debt  due  to  the  Bank  as  cautioners 
to  them ;  their  consent,  it  was  said,  was  given  upon  another  debt»  for  which  they 
ranked.  There  was  no  homologation ;  the  sum  received  from  Melliss  was  not  to 
account  of  the  composition,  but  to  account  of  the  full  debt  due  by  him,  as  appeared 
|rom  the  Bank  not  having  taken  composition  bills.  Supposing  the  discharge  r^ular 
and  valid,  it  could  not  protect  the  petitioner ;  he  was  bound  as  an  individual  for  the 
debt  in  question,  as  well  as  a  partner  of  Mathieson  and  Company,  by  his  individual 
signature :  And  the  discharge  of  the  company  did  not  relieve  him  of  debts  contracted 
by  him  as  an  individual,  he  not  having  received  a  discharge  as  such. 

Upon  advising  the  petition  and  answers,  the  Court  (1 7th  February  1815)  "Befnaed 
the  prayer  of  the  said  petition,  and  adhered  to  the  Lord  Ordinary's  interlocutodr 
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reclaimed  against."    They  again  adhered,  upon  advising  a  second  reclaiming  petition 
and  answers  (22d  Jnne  1815). 

The  Court  were  ilnanimously  of  opinion,  that  the  discharge  of  the  company  was  not 
regular,  as  the  Bank  had  not  agreed  to  accept  of  the  composition.  And  a  majority  of 
their  Lordships  were  also  of  opinion,  that,  even  if  it  had  been  regular,  it  would  not 
have  availed  the  petitioner,  as  he  was  bound  to  the  Bank  as  an  individual,  by  having 
subscribed  his  name  separately  from  the  signature  of  the  company  firm.  The  Lord 
President  thought,  that  if  the  company's  discharge  had  been  regular,  it  would  have 
afforded  the  petitioner  a  good  defence  against  the  claim  of  the  Bank,  as  the  debt 
charged  for  was  a  company  debt. 

[Cf .  5  D.,  Maebride  v.  Clark  and  Company^  4  M.  75.] 


No.  110.      F.C.  N.S.  IV.  467.     27  June  1815.     2nd  Div.— Lord  PitmiUy. 

Egbert  Fobrkstbr,  Treasurer  to  the  Bank  of  Scotland,  Chargers. — Cranstoun 

et  J.   Walker, 

Egbert  Walker  and  James  Hunt,  Suspenders. — Clerk  et  Baird, 

Stispension — Consignation — Pactum  Ulieituin, — ^A  clause  in  a  bond,  declaring  that  no 
suspension  shall  pass  but  on  consignation  only,  is  not  an  absolute  bar  to  suspension 
on  caution. 

Charles  Hunt  was  agent  for  the  Bank  of  Scotland  at  Dunfermline,  and  Bobert 
Walker  and  James  Hunt  joined  with  him  as  co-obligants  in  a  bond  for  the  faithful  dis- 
charge of  his  duty,  and  for  payment  of  any  balance  due  on  his  accounts. 

The  Bank  having  seen  proper  to  remove  Mr.  Hunt  as  their  agent,  a  demand  was 
made  on  the  co-obligants  for  payment  of  the  balance  due  by  him.  A  bill  of  suspension 
in  common  form  was  presented  by  them,  on  grounds  unnecessary  to  be  detailed,  as  the 
Bank  did  not  object  to  passing  the  bill  to  try  the  question,  provided  consignation  was 
made,  in  terms  of  the  following  clause  in  the  bond :  *'  And  it  is  hereby  further  pro- 
vided, that  a  stated  account  between  the  said  Governor  and  Company  of  the  Bank  of 
Scotland,  and  me,  the  said  Charles  Hunt,  as  their  agent  at  Dunfermline>  certified  by 
their  accountant  or  assistant  for  the  time,  shall  sufficiently  ascertain  and  constitute  a 
balance  and  charge  against  me,  the  said  Charles  Hunt,  and  against  us,  the  other  co- 
obligants  herein  foresaid,  and  our  respective  foresaids,  but  under  the  limitation  afore- 
said ;  and  such  certified  account,  with  these  presents,  shall  warrant  lawful  executorials 
for  the  sum  certified  to  be  due,  and  no  suspension  or  legal  sist  thereof  shall  pass,  but  on 
consignation  only.'' 

Lord  Pitmilly,  Ordinary,  passed  the  bill  on  consignation.  The  suspenders  peti* 
tioned  the  Court,  and 

Pleaded: — I.  It  is  extremely  oppressive  to  insist  on  such  a  clause,  as  it  is  not 
necessary  for  the  Bank's  ultimate  safety,  undoubted  caution  being  offered,  and  the  hard- 
ship of  consignation  is  undeniable,  as  it  is  quite  possible,  in  the  circumstances  of  the 
case,  the  sum  demanded  may  never  be  found  due. 

[468J  IL  The  clause  itself  ought  not  to  have  effect,  as  being  unjust,  and  contrary 
to  the  rules  of  common  law.  The  bond  and  certified  account  do  not  afford  legal  evidence 
that  a  balance  is  due.  The  bond  being  anterior  to  the  contraction,  cannot  afford  such 
evidence,  and  the  certified  account  is  but  the  Bank's  own  assertion,  and  might  be  obtained 
though  the  debt  had  been  paid  ten  times  over.  There  is  even  nothing  to  prevent  the 
same  demand  for  consignation,  though  a  discharge  of  the  bond  were  produced,  for  the  clause 
is  absolute  in  its  terms.  If  this  obligation  is  to  have  effect,  any  other  condition  might 
likewise  be  put  in  force,  such  as  that  no  suspension  should  pass  even  on  consignation,  or 
that,  if  suspension  was  offered,  the  obliganta  should  pay  the  debt  twice.  This  as  importing 
downright  extortion,  would  never  be  countenanced  by  a  Court  of  justice.  Anciently 
there  was  a  form  for  renouncing  suspension  and  other  legal  remedies,  but  this  did  not 
prevent  parties  from  suspending,  or  the  Court  from  giving  redress.  In  cases  where  the 
law  itself  does  not  require  consignation,  it  is  always  for  the  consideration  of  the  Judge, 
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whether  foil  jartioe  is  not  done  to  the  ereditor,  by  giving  him  sofficient  canfcioa  aeootdiBg 
to  the  ordinary  rale.  A  stipnlation  that  sospenflion  shall  not  pass  withoat  tMmsigniitioii, 
is  a  renunciation  of  a  legal  remedy,  and  may  frequently  be  tn  pari  earn  with  renundar 
tion  of  suspension  altogether.  There  may  be  counter  claims  against  the  Bank,  and 
compensation  may  be  pleaded  on  caution,  as  the  clause  does  not  apply  to  separate 
transactions^  and  every  obligation  contra  communes  reguUu  juru^  must  be  strietly 
interpreted.  An  obligation  renouncing  sospension  may  be  suspended,  and  an  obligation 
to  consign  upon  suspension  may  likewise  be  suspended.  The  chaiger  admits,  that  an 
obligation  to  renounce  the  benefit  of  the  law  upon  any  demand  which  the  creditor  might 
choose  to  make,  would  not  receive  effect.  But  the  obligation  in  question  most  effectually 
renounces  the  benefit  of  the  law  upon  any  demand  which  the  Bank  may  make  in  the 
case  of  the  certified  account,  leaving  out  actual  payments.  The  Act  1695,  erecting  the 
Bank  of  Scotland,  has  no  application,  as  the  charges  there  mentioned  are  charges  for 
lent  money,  but  the  charge  in  question  is  on  an  obligation  ad  factum  prmttandum  to 
make  good  the  intromissions  of  the  Bank's  agent. 

Answered  lot  the  charger : 

I.  The  mode  of  striking  the  balance  by  the  accountant  of  the  Bank,  gives  no  support 
to  the  plea  of  hardship  in  consigning.  He  is  a  statutory  officer,  ByiOTD.de/iddif  and  the 
clause  in  the  bond  is  of  the  nature  of  a  reference  to  him. 

II.  The  petitioners  contend,  that  the  stipulation  in  question  is  illegal ;  but  in  con- 
sidering whether  a  contract  is  lawful  or  otherwise,  the  distinction  must  always  be  kept 
in  view  between  a  thing  which  the  law  forbids  and  one  which  is  merely  different  [4091 
from  common  law.  When  the  subject-matter  is  a  thing  forbidden,  the  Court  will  of 
course  refuse  to  give  it  support  But  obligations  merely  to  do  what  the  -common  law 
does  not  enjoin,  or  to  refrain  from  what  it  allows,  stand  in  a  very  different  situation. 
Cautioners  every  day  renounce  the  benefit  of  discussion,  and  almost  every  written  contract 
contains  a  clause  authorizing  execution  on  six  days'  charge,  although  by  the  common  law 
fifteen  are  allowed,  and  yet  the  validity  of  such  agreements  has  never  been  called  in 
question.  The  present  clause  prohibiting  suspensions,  except  on  consignation,  is  precisely 
of  the  latter  description.  It  contains  a  stipulation,  indeed,  different  from  the  common 
law,  but  is  no  more  a  violation  of  it  than  iJmost  every  bond  of  cautionary,  or  ordinary 
clause  of  registration.  The  principle  on  which  it  is  founded,  is  most  directly  sanctioned 
by  various  Acts  of  Parliament,  which,  though  not  applying  to  the  Bank  of  Scotland, 
afford  a  decisive  answer  to  the  legality  of  the  clause  in  question;  Act  1669,  ch«  6,  in 
favour  of  the  clergy,  and  1696,  ch.  14,  in  favour  of  universities,  schools,  and  hospitals 
There  is  an  implied  limitation  in  the  bond  against  demanding  consignation  in  face  of  a 
discharge,  and  no  notice  it  taken  in  these  Acts  of  the  effect  of  a  dischaige ;  Bank,  b.  iv, 
tit  38,  s.  35.  The  Act  1695,  ch.  5,  erecting  the  Bank,  and  subsequent  Acts  confirming 
it,  directly  apply  to  this  case,  as  the  charger  is  truly  endeavouring  to  recover  money  lent 
by  the  Bank,  as  it  was  lent  or  advanced  by  their  agent,  by  discounting  the  bills  in  ques- 
tion. But  though  these  Acts  did  not  apply,  there  is  nothing  illegal  in  parties  agreeing  to 
a  privilege  conferred  by  the  Legislature  in  other  cases.  Though  a  general  obligation  to 
renounce  all  legal  remedies  would  not  be  effectual,  it  does  not  follow,  that  an  obligation  to 
renounce  merely  suspension,  is  in  the  same  situation ;  Bankton^  b.  iv.  tit  38,  a.  19.  The 
present  clause  does  not  renounce  suspension,  but  merely  regulates  the  manner  in  which 
that  remedy  is  to  be  enjoyed. 

Lord  BannoUyne, — I  know  of  no  reason  for  insisting  on  consignation  here.  It  is  a 
different  case  from  alimentary  provisions,  which  are  appointed  to  be  consigned  by  the 
statutes.  It  is  a  charge  against  cautioners,  and  as  Parliament  has  not  given  the  peti- 
tioners this  power,  I  don't  think  we  can  enforce  it. 

Lord  Robertson, — If  the  plea  of  the  chargers  rested  solely  on  the  Act  1695  erecting 
the  Bank  of  Scotland,  I  would  concur  in  the  opinion  delivered,  because  I  do  not  think 
it  applies  to  the  case  of  its  own  agent  But  it  does  not  appear  that  it  is  rested  on  that 
ground.  It  rests  entirely  on  the  bond  which  the  suspenders  themselves  granted,  by 
which  it  is  provided,  that  '*  no  suspension  or  legal  sist  thereof  shall  pass,  but  on  consig- 
nation only."  In  order  to  obviate  this  argument,  an  attempt  is  made  to  shew,  that  this 
is  an  unfair  stipulation,  but  I  cannot  listen  to  that  in  the  face  of  the  bond.  Your  Lord- 
ships would  not  indeed  enforce  [470]  such  a  clause  if  it  were  contra  bonos  mores^  but 
this  is  not  the  case.  A  party  may  renounce  any  privilege  competent  to  him  at  common 
laWr    In  this  case,  the  party  having  consented  ^at  no  suspension  of  a  charge  should 
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bat  on  oonaignatioD,  I  don't  think  they  aie  entitled  to  haye  it  passed  on  caution 


only. 

Lord  Glerdee, — I  am  lather  indiDed  to  be  of  the  opinion  of  Lord  Bannatyne.  This 
18  not  one  of  the  cases  to  which  the  Act  of  Parliament  1695  applies,  and  the  whole 
matter  depends  on  the  terms  of  the  bond.  Any  stipulation  may  be  entered  into  by  the 
parties,  but  when  it  comes  before  us  for  decision,  and  we  have  to  decide  whether  there 
is  any  reason  that  the  question  should  proceed  at  all,  1  think  we  should  try  it,  like  all 
other  questions  of  disputed  debtt*,  but  caution  ought  to  be  found  for  the  full  amount. 

The  Court  (25th  February  1813)  altered  the  interlocutor,  and  remitted  to  the  Lord 
Ordinary  to  pass  the  bill  on  caution. 

The  case  came  again  before  their  Lordships,  upon  petition  and  answers,  when  the 
following  opinions  were  delivered,  2 2d  June  1815  : 

Lord  Bannatyne. — 1  approve  of  the  decision  which  the  Court  has  pronounced.  I 
stated  the  groimds  of  my  opinion  at  the  time,  and  I  have  seen  no  reason  to  alter  it 

since. 

Lord  Judice-Clerk, — 1  was  not  present  when  the  case  was  last  before  us,  and  had 
not  the  advantage  of  hearing  your  Lordships'  opinions ;  but  I  must  own  that,  on  the 
general  ground  of  law,  independent  of  'the  specialties,  1  have  formed  an  opinion  adverse 
to  the  interlocutor  which  has  been  pronounced.  There  is  a  great  deal  of  argument 
extremely  well  put  in  the  answers,  which  I  think  not  much  to  the  point  in  the  present 
question,  relative  to  the  passing  or  refusing  the  bill.  If  the  suspenders  were  cautioners, 
they  were  also  co-obligants  in  the  bond.  But  it  is  not  necessary  to  enter  into  the 
specialties  at  all.  They  appear  to  me  to  be  foreign  to  the  simple  abstract  question  of 
law.  Whether  this  is  a  legal  stipulation  that  can  be  enforced  by  the  Court  ?  The  peti- 
tioner is  obliged  to  admit  what  common  sense  and  equity  will  force  any  person  to  dc^ — 
the  payment  of  a  sum  in  the  meantime ;  it  is  the  abstract  balance  which  is  pursued  for, 
and  it  is  impossible  to  doubt,  or  hesitate  for  one  moment,  that  we  are  not  to  make  them 
consign  the  money  actually  paid.  Therefore,  the  question  comes  to  this,  Whether,  if 
there  is  only  the  confessed  balance,  this  is  a  legal  stipulation  on  which  parties  are 
entitled  to  insist,  hard  and  oppressive  as  it  may  appear]  I  apprehend  that,  in  order  to 
bar  the  parties  who  are  endeavouring  to  found  upon  this  bond  from  insisting  upon  it,  it 
is  absolutely  necessary  to  shew  your  Lordships  that  this  is  an  illegal  stipulation,  repre- 
hended either  by  [471]  the  common  or  by  the  statute  law.  Now,  that  has  not  been 
done  to  my  satisfaction  in  this  case.  There  is  no  argument,  no  authority,  no  doctrine 
produced  to  shew  that  it  is  illegal.  It  is  not  a  stipulation  that  the  party  shall  not  be 
entitled  to  the  common  protection  of  the  law.  Not  at  all  It  is  only  that  he  shall  not 
be  entitled  to  it,  excepting  on  certain  conditions.  It  is  a  contract  of  parties  that  a 
certificate,  by  the  regular  officer  of  the  Bank,  shall  be  conclusive  as  to  ihA  prima  facie 
evidence.  Now,  is  there  any  thing  illegal  in  saying,  that,  before  you  enter  into  the 
examination  of  this  claim,  you  shall  consign  the  money  9  I  apprehend  there  is  nothing 
in  the  abstract  against  that.  There  is  nothing  cordra  honos  nwres^  nor  against  our  feel- 
ings, in  it.  There  are  many  views  of  expediency,  unto  the  consideration  of  which  I 
don't  think  it  necessary  to  enter.  I  am  not  sufficiently  enlightened  by  any  argument 
that  I  have  heard,  to  think  that  this  is  either  contrary  to  common  law,  or  contra  bonoa 
maree.  But  the  case  does  not  rest  here ;  for  you  have  the  strongest  authority,  that  of 
the  Legislature  itself,  that  this  is  not  a  contract  that  is  reprobated  by  the  law.  There 
is  in  one  of  the  acts  a  provision  that  the  charger  shall,  in  all  cases,  be  entitled  to  con- 
signation  as  a  preliminary  step.  For  instance,  the  case  of  teinds,  where  they  must 
consign  in  the  first  instance.  Therefore,  we  have  the  declared  opinion  of  the  Legislature 
that  this  is  a  legitimate  and  legal  proceeding.  But  to  go  further :  The  very  Act  of 
Parliament,  establishing  this  Bank  of  Scotland,  does  make  an  express  provision,  that,  in 
the  case  of  money  lent  by  this  Bank,  this  shall  be  the  mode  of  proceeding.  I  am  quite 
Ql'early  of  opinion,  and  I  presume  all  the  Court  are,  that  there  is  a  manifest  distinction 
between  the  case  of  lent  money  and  the  ordinary  management  of  the  Bank,  and  that  you 
cannot,  as  mere  matter  of  course,  extend  the  one  to  the  other ;  but  I  am  convinced  of  this 
when  I  have  the  authority  of  this  very  statute  as  to  the  clergy  and  public  colleges,  that 
this  is  just  another  instance  of  the  Legislature  having  been  of  opinion  that  it  was  legal, 
and  in  many  cases  it  may  be  expedient.  I  think  that  this  must  easily  account  to  your 
Lordships  how  this  condition  came  to  be  introduced  by  the  banks  into  bonds  of  this 
descriptionr    This  is  their  public  law,  and  in  carrying  on  their  private  business,  they 
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proceed  in  the  same  manner.  If  the  stipulation  is  one  that  is  not  reprobated  by  the 
common  la""^*  ^^^  is  actually  countenanced  by  statute  in  various  other  instances,  I  can 
see  no  ground  entitling  me  to  put  forth  my  hand,  and  to  say  that  I  will  not  give  it  effect 
for  an  admitted  sum.  I  am  of  opinion  that  it  is  not  illegal,  and  that  it  is  not  for  me 
sitting  here  to  deny  effect  to  it.     I  therefore  think  the  interlocutor  ought  to  be  altered. 

Lord  Robertson. — I  was  against  the  interlocutor  when  it  was  pronounced  ^  and  the 
more  I  think  upon  the  case,  the  more  I  am  confirmed  in  my  opinion. 

The  first  point  is  one  of  very  great  importance  to  the  Bank  of  Scot-  [472]  -land.  I 
am  of  opinion  that  the  plea  of  the  petitioner,  as  to  passing  the  bill  on  consignation  only, 
cannot  be  supported  by  the  Act  of  Parliament  1695,  for  it  is  contra  communes  juris 
regidasj  and,  therefore,  it  must  be  strictly  interpreted.  Let  us  consider  upon  what  the 
plea  of  the  Bank  is  founded  here,  that  this  bill  shall  be  passed  on  cons^ation  only.  It 
is  founded  upon  an  express  and  explicit  agreement.  There  are  two  agreements  indeed 
in  it,  both  of  them  contrary  to  the  common  course  of  business.  The  one  is^  that  the 
certificate  by  the  accountant  of  the  Bank  shall  ascertain  the  charge  against  them.  I 
apprehend  there  is  nothing  illegal  in  that.  The  next  is,  that  no  suspension  or  legal  sist 
thereof  shall  pass,  but  on  consignation  only.  On  what  principle  can  the  Court  remedy 
what  the  parties  have  done  1  Certainly  you  will  not  interpose  your  authority  to  any 
stipulation  of  parties,  if  it  sanctions  either  a  malum  jfrohibitum,  or  a  nudum  in  se.  But 
it  is  not  alleged  that  this  is  either  the  one  or  the  other.  It  is  not  all^;ed  that  there  is 
any  thing  contrary  to  the  statute  law  of  the  country  in  it.  On  the  contrary,  it  has  been 
justly  observed,  that  there  are  three  cases  in  which  such  things  may  be  done,  and  this 
was  the  express  agreement  of  the  parties,  that  there  should  be  no  suspension,  except  on 
consignation  alone.  And  this  is  expressly  allowed  by  the  Legislature  in  the  cases  to 
which  I  have  alluded.  I  am  clear  that  the  respondents  must  be  bound  by  the  terms  of 
the  obligation  into  which  they  have  thought  proper  to  enter. 

Lard  Bannatyne, — ^This  is  an  obligation  on  the  party  that  he  shall  not  attempt  to 
get  a  bill  of  suspension  passed  except  on  consignation.  It  is  not  an  agreement  contrary 
to  law,  it  is  said.  But  it  is  there  that  I  differ  in  opinion  from  your  Lordships,  and  I  do 
so  most  materially.  The  Court  has  been  referred  to  statutes  which  make  it  law  in  some 
particular  cases,  particularly  that  of  ministers  and  professors  of  colleges.  But  there  is  a 
wide  difference,  indeed,  between  these  and  the  general  case  of  ordinary  obligations. 
The  provisions  made  by  the  law  to  clergymen  and  professors  are  of  an  alimentary  nature. 
They  are  provisions  payable  in  very  small  proportions,  and  the  hardship  of  obliging  a 
man  to  consign  before  passing  a  bill  of  suspension  in  such  cases,  admits  of  no  manner  of 
comparison  with  that  of  allowing  the  clergy  and  professors  to  be  kept  out  of  these 
alimentary  provisions  by  unfounded  suspensions.  The  law  has  most  justly  felt  this  in 
the  case  of  clergymen,  who  are  not  provided  for  in  any  other  way,  and  has  adapted  its 
stipulations  to  that  purpose.  But  it  by  no  means  follows  from  this,  that  the  law  con- 
siders it  as  a  legal  provision  in  general,  and  such  as  every  individual  party  is  entitled  to 
adopt  Though  I  have  great  confidence,  in  general,  in  the  conduct  of  the  Bank  in  this, 
as  well  as  in  any  other  power  committed  to  it,  yet  I  think  this  may  be  very  oppressive 
to  individuals,  and  we  are  not  to  give  way  on  the  supposition  that  no  bad  use  would  be 
made  of  it.  What  would  be  the  consequence  of  sanctioning  a  thing  of  this  kindt 
[473]  Would  it  be  confined  to  the  case  of  the  Banks?  No;  it  would  be  a  general 
stipulation  in  thousands  of  cases,  where  the  Court  could  have  no  reliance  on  the  discre- 
tion  of  the  parties,  as  you  may  have  in  that  of  the  Bank.  If  every  creditor  lending 
money  saw  that  this  rule  might  be  laid  down,  would  it  not  become  a  general  rule,  that 
no  suspension  should  pass  except  on  consignation  ?  Why  should  they  not  go  a  little 
farther,  and  declaro  that  the  debtor  should  not  be  permitted  to  suspend  at  all,  but 
should  take  his  remedy  by  an  action  of  reduction  or  repetition?  Where  are  you  to 
draw  the  line?  I  have  no  doubt  of  the  Bank,  nor  any  objection  to  the  power  which 
has  been  given  to  it  by  the  Legislature  in  certain  cases ;  but  my  opinion  is,  that  it  we 
were  to  sanction  it  here,  it  would  open  a  door  to  infinite  abuse,  which  we  are  not  at 

present  aware  of. 

Lord  OlerUee, — I  confess  I  see  no  reason  for  altering  the  interlocutor.  As  to  the 
illegality,  really  there  are  very  few  words  that  don't  require  some  explanation,  in  the 
sense  in  which  we  generally  use  them.  I  can  conceive  the  grounds  of  suspension  to 
have  been  such  as  that  there  might  have  been  no  great  objection  to  our  enforcing  the 
literal  fulfilment  of  the  stipulation ;  and,  on  the  other  hand,  it  seems  to  be  admitted, 
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that,  notwithstanding  the  terms  of  the  bond,  there  may  be  good  grounds  for  suspending, 
on  account  of  which  the  Bank  must  depart  from  the  stipulation.  And,  really,  when  I 
consider  the  grounds  of  suspension  in  this  case,  they  appear  to  me  so  very  strong,  that  I 
cannot  think  it  would  be  just  to  enforce  it  here. 

I  cannot  put  this  obligation  on  a  higher  footing  than  any  other  obligation  whatever  ; 
as,  for  instance,  that  mentioned  by  Lord  Bannatyne,  not  to  suspend  at  all.  The  re- 
spondent does  not  say  that  it  is  illegal,  but  he  very 'plainly  says,  that  it  is  often  not 
attended  with  effect  It  is  one  of  those  obligations  which  is  not  indiscriminately,  and 
in  every  possible  case  whatever,  to  be  enforced.  The  reasons  of  suspension  here  stated 
are  such,  as  that  it  would  be  extremely  improper  to  give  effect  to  the  stipulation  in  this 
case.  As  to  the  observation  that  the  law  has  allowed  it  in  certain  cases.  Lord  Bannatyne 
has  made  an  answer  to  that,  which  I  think  is  quite  satisfactory.  They  are  cases  where 
the  sums  are  small,  and  where  other  reasons  occur,  biit  I  can  see  no  analogy  between 
them  and  the  present.  Nor  can  I  see  any  analogy  between  this  and  the  case  where  it  is 
provided  that  the  Bank  shall  have  this  privilege  by  Act  of  Parliament ;  as,  for  instance, 
in  the  case  of  bills,  and  so  on.  These  always  liquidate  themselves.  Lord  Bannatyne's 
opinion  on  that  matter  seems  to  me  to  be  perfectly  well  founded.  I  am  afraid  that,  if 
we  were  to  listen  to  the  plea  of  the  Bank,  we  would  soon  have  no  such  thing  as  sus- 
pension without  consignation.  For  my  own  part^  I  would  think  myself  extremely 
foolish  if  I  did  not  make  such  a  stipulation  in  my  leases,  and  is  there  any  man  who  has 
money  to  lend  who  would  not  do  the  same  thing  1 

[474]  The  Court  being  equally  divided,  the  case  was  again  advised  on  27th  June 
1815. 

Lord  MeadatDbank  said, — It  appears  to  me  that  there  are  few  cases  that  come  before 
the  Court  of  more  importance  than  this,  or  that  go  more  to  touch  on  general  principles. 
Therefore,  really  I  am  not  loth  that  it  has  come  to  be  tried  before  your  Lordships,  in 
some  shape  where  it  seems  competent  to  deliver  your  opinions  upon  the  general  principle, 
and  I  will  take  this  opportunity  of  doing  so  as  shortly  as  I  can. 

My  opinion  is,  that  this  clause,  renouncing  the  benefit  of  suspension  excepting  on 
consignation,  touches  on  the  public  law  of  the  land,  and  falls  under  the  general  category 
of  those  cases  where  the  private  agreements  of  parties  cannot  lawfully  encroach  on  the 
law  of  the  country.  It  is  argued,  that  this  clause  is  not  contra  bonos  mores ; — certainly 
it  is  not.  But  many  things  are  not  contra  bonos  mores  that  belong  to  the  State  itself  to 
prescribe — that  are  the  exclusive  right  of  the  Government  But  it  will  not  follow, 
that,  because  they  are  not  contra  bonos  m^res^  an  individual  may  take  it  upon  him  to 
prescribe  them  to  himself  and  his  heirs,  and  to  the  Government  of  the  country. 

I  am  ready  to  acknowledge,  that  this  principle  goes  so  very  remotely  to  work,  that 
in  the  period  when  law  was  but  beginning  to  advance,  when  it  was  not  sufficiently 
ripened,  a  great  deal  of  the  practice  of  nhe  common  law  may  have  originated  in  such 
renunciations  of  common  law  rights.  I  suspect,  that  the  common  period  of  six  days  for 
a  charge,  in  place  of  the  common  law  period,  had  no  higher,  origin,  and  I  believe  the 
same  may  be  said  pretty  much  as  to  the  terms  on  which  letters  of  homing  proceed.  It 
is  merely  of  consent  But  I  suspect,  that,  in  the  present  ripened  state  of  the  law,  the 
Court  would  startle  not  a  little  to  find  the  party  consenting  to  restrict  the  six  days' 
charge  to  three,  to  one,  or  to  none  at  all.  If  he  can  restrict  the  fifteen  days'  charge  to 
six,  why  should  he  not  do  it  to  half  a  day  if  he  pleases  ?  I  also  think  you  would  startle 
not  a  little  if  a  party  were  to  renounce  the  right  of  suspension  altogether,  and  to  restrict 
his  remedy  to  reduction.  It  would  be  a  very  convenient  thing  for  creditors,  no  doubt, 
to  take  away  the  benefit  of  suspension,  and  it  would  be  adopted  everywhere,  for  the  . 
creditor  dictates  the  term  of  the  bond.  In  short,  it  would  be  to  shape  the  law  accord- 
ing to  the  taste  of  the  creditor. 

On  the  other  hand,  my  Lords,  there  is  no  kind  of  doubt,  that  there  are  many  privi- 
leges that  may  be  renounced,  and  that  circumstance  is  apt  to  confuse  one.  For  instance, 
a  person  who  marries,  may  renounce  the  courtesy  in  the  contract  of  marriage,  or  the 
lady  may  renounce  the  benefit  of  terce ;  and  this  leads  me  to  mention  a  case,  where  I 
recollect  there  was  some  notice  taken  of  this.  I  was  not  counsel  in  the  case,  but  I 
knew  about  it,  and  I  was  spoken  to  about  it  by  Mr.  Blair  and  Mr.  Abercromby.  It 
was,  whether  the  clause  in  tailzies,  excluding  the  courtesy,  was  legal  or  not,  [475]  and 
could  be  made  effectual  ?  I  remember,  it  apoeared  to  me  to  be  so,  and  Lord  President 
Blair  said,  that  he  had  advised  the  case  to  be  tried,  but  the  Court  held  there,  my-  Lords, 
F.C.  VOL.  L  66 
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and  they  held  very  rightly,  that  it  could  be  renounced,  and  that,  as  it  could  be  re- 
nounced, it  might  be  lawfully  excluded  by  the  will  of  the  tailzier :  it  did  not  treneb 
upon  the  public  law  to  exclude  it ;  it  was  a  private  right  or  benefit,  which  did  not  affect 
the  general  machine  of  the  law,  and  of  course,  they  held  that  the  clause  was  perfectly 
effectual,  and  it  was  very  well  judged.     There  can  be  no  doubt  in  the  same  way,  that  as 
courtesy  and  terce  may  be  renounced,   so  may  the  beneficium  ordtnis, — and  why? 
Because  the  beneficium  ordtnis  falls  within  the  obligation.    A  person  becomes  bound  for 
a  debt     He  is  an  obligant  for  the  whole  debt,  and  why  may  not  he  renounce  the 
beneficium  ordinis,  which  is  indulged  to  him  by  the  law  1    It  is  merely  restrictive  of  the 
general  obligation.     But  it  appears  to  me  quite  a  different  case  here,  and  it  is  to  that, 
that  I  particularly  wish  to  call  your  Loidships'  attention,  because  it  is  there  that  the 
whole  question  lies.     It  is  not  a  mere  patrimonial  interest  that  is  concerned ;  it  is  the 
general  machine  of  Government ;  the  executive  part  of  the  administration  of  justice, 
that  is  affected  by  this  renunciation.     It  is'intended  to  prevent  the  Judges  from  passing 
a  bill  of  suspension,  excepting  on  consignation.     The  Legislature  can  do  this,  and  they 
have  done  it  in  some  cases ;  but  will  it  follow,  that,  because  the  Legislature  can  do  it, 
a  mere  subject  of  the  country,  a  humble  individual,  can  tie  himself  up,  and  his  descen- 
dants and  representatives,  to  a  class  of  rules  that  do  not  affect  him  by  law,  and  trammel 
the  Courts  of  law  in  their  administration  of  justice?    It  is  there,  my  Lords,  that  I 
place  the  question*     If  the  rules  of  expediency  which  the  Bank  plead  are  well  founded, 
let  them  go  to  the  Legislature  to  get  them  enacted.     But  have  they  power  to  prescribe 
it  to  their  debtors,  that  they  shall  consent  to  trammel  the  Courts  of  justice)     It  is  to 
affect  the  machine  of  Government  itself.     My  Lords,  the  only  argument  that  at  all 
moves  me,  is  that  on  the  statute  1695,  c  5,  erecting  the  Bank  of  Scotland,  as  to  lent 
money,  and  if  it  had  been  interpreted  by  usage,  so  as  to  include  such  cases  as  this,  I 
would  have  listened  to  it     But,  alas,  there  is  no  usage.    The  usage  is  directly  the 
contrary.     I  suspect  there  have  been  many  biUs  of  suspension  passed  on  caution,  and 
that  it  never  was  pleaded  that  it  was  illegal.     I  suspect,  that  the  practice  of  insisting 
on  consignation  is  not  to  be  found  in  any  of  the  Banks.     On  these  accounts,  I  really 
have  not  had  a  shadow  of  difficulty  on  the  case.     I  think  there  would  be  no  possibili^ 
of  drawing  a  line  against  the  universal  inroad  on  the  law  of  Scotland,  which  creditors 
would  insist  upon  making,  if  you  were  to  sanction  a  single  step  of  encroachment  in  the 
present  state  of  our  law,  whereby  creditors  could  effectually  compel  theif  debtors  to 
renounce  their  rights  of  applying  to  Courts  of  justice,  and  to  deprive  them  of  the 
benefit  of  that  remedy  which  the  law  gives  them. 

[476]  The  Court  (27th  June  1815)  adhered. 
[Cf.  Gilmour  v.  Finnie,  9  S.  908 ;  Wylie  v.  Heritable  Securities  AssodcUion,  10  M.  260.] 


No.  113.        F.C.  N.S.  IV.  482.    7  July  1815.     Ist  Div.— Lord  Alloway. 

GrOADBY,  Pursuer. — Jeffrey  et  Matheson. 
MACCiiNDYS,  Defenders. — G.  J.  Bell  et  Rviherfurd. 

Parent  and  Child — Bastard, — In  a  competition  between  the  mother  and  the  relations 

of  the  deceased  father  of  a  bastard  child,  the  Court  found  the  custody  belonged  to 

the  mother. 
Jurisdiction, — ^The  Court  gave  an  order  for  restoring  to  the  mother  a  bastard  child,  a 

pupil,  born  in  England,  but  who  had  for  two  years  resided  in  Scotland  with  the 

relations  of  the  father. 

Mary  Goadby,  an  Englishwoman,  bore  in  England  a  natural  son  to  Dr.  Maccandy,  a 
Scotsman.  The  Doctor  went  to  India,  a  surgeon  in  the  army,  and,  upon  his  death, 
bequeathed  to  his  child  a  valuable  legacy,  and  appointed  certain  executors  to  carry  his 
will  into  effect.  Owing  to  the  delicate  state  of  the  boy's  health,  it  was  thought  Advis- 
able to  remove  him  to  the  country,  and,  although  there  does  appear  to  have  been  some 
precipitation  in  leaving  London,  the  mother  certainly  did  consent  to  the  boy's  temporary 
residence  under  the  care  of  Dr.  Maccandy's  father  and  sister  at  Tain,  in  the  north  of 
Scotland. 
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After  the  lapse  of  nearly  18  months,  Mary  Goadby,  desirous  of  having  the  custody 
and  superintendence  of  her  child,  in  order  to  educate  him,  where  she  alleged  his  father 
had  directed,  requested  the  Maccandys  to  send  the  boy  to  London.  In  this  application, 
Mr.  Forbes,  one  of  the  executors,  concurred.  The  Maccandys  refused.  Mary  Goadby, 
in  consequence,  went  to  Tain,  and  instituted  an  action  against  them  before  the  Sheriff, 
praying  that  they  should  be  ordained  to  ^'deliver  up  the  person  of  the  toid  John 
Maccandy  to  the  petitioner,  and  to  leave  him  in  her  custody,  to  be  educated  and  brought 
np  under  the  directions  of  the  said  executor."  The  Shenff  found,  that,  by  the  law  of 
Scotland,  the  care  of  the  person  of  the  boy  devolved  on  the  mother,  and  granted  the 
prayer  of  the  petition. 

The  Maccandys  advocated,  and  the  Lord  Ordinary  pronounced  a  judgment,  in  which, 
inter  cUiOy  he  finds,  ''That  the  boy  is  now  12  years  of  age :  Finds,  that,  from  his  having 
been  more  than  two  years  in  Scotland,  with  the  consent  of  all  parties  who  had  ever 
taken  any  charge  of  him,  this  Court  has  a  competent  jurisdiction  in  all  questions  with 
regard  to  his  custody  and  removal :  Finds,  that  no  case  has  hitherto  occurred  in  this 
Court  [483]  similar  to  the  present^  where  the  mother,  not  residing  within  the  jurisdic- 
tion of  this  Court,  has  applied  for  the  custody  of  a  boy  12  years  old,  who  has  large 
funds  of  his  own  for  his  support,  when  his  removal  may  be  prejudicial  to  his  health, 
and  his  education  may  not  be  thereby  improved,  and  where  the  avowed  object  of  the 
application  is  to  carry  the  boy  furth  of  Scotland,  without  the  jurisdiction  of  this  Court : 
Finds,  that  Alexander  Maccandy  of  Dean,  the  father  of  surgeon  John  Maccandy,  as  the 
nearest  agnate  of  the  deceased  father  of  the  boy,  and  in  whose  custody  the  boy  had 
been  voluntarily  placed  by  all  those  who  formerly  took  any  charge  of  him,  has  a  suflS- 
cient  title  and  interest  to  resist  the  application  for  the  removal  of  the  boy  out  of  this 
country."  And  in  consequence  of  the  difficulty  and  importance  of  the  case,  ordered 
informations  to  the  Court 

The  Maccandys  argued : — ^That,  although  so  far  as  regards  the  law  of  succession,  a 
bastard  is  held  to  have  no  father,  yet,  whenever  this  view  of  policy  is  settled,  the  fiction 
ceases.  In  all  questions  of  the  duties  of  the  parent  to  the  child,  and  of  the  reciprocal 
obligation  of  the  child  to  the  parent,  the  relation  of  paternity  operates  as  fully  with 
illegitimate  as  with  lawful  issue.  The  cases  founded  upon  by  the  pursuer  relate  to  female 
children  of  tender  years.  But,  besides  the  point  of  custody,  there  arises  an  important 
question  as  to  the  jurisdiction  of  the  Supreme  Court.  The  boy  is  the  child  of  a  Scots- 
man, has  been  two  years  in  Scotland,  and  is  without  tutors  or  curators.  He  has,  there- 
fore, become  a  ward  of  the  Supreme  Court.  To  send  him  beyond  the  jurisdiction, 
would  be  as  derogatory  to  the  power  and  privilege  of  the  Court,  as  it  would  be  prejudi- 
cial to  the  rights  of  the  boy.  Nothing  could  be  more  improper  than  to  remove  him  from 
a  respectable  academy  to  the  custody  of  a  woman  whose  very  relationship  proves  her 
incapacity  for  that  purpose.  The  defenders  replied  upon  Ballantyne  against  Malcolm, 
February  22,  1803 j^  Powel  against  Clever,  2d  Vol.  BrovrrCs  Chancery  Cases;  De 
Manville,  10.  Vesey^  Jun.  Keports,  64 ;  Mountstuart,  July  7,  1801 ;  Vesey,  Vol.  VI. 
p.  363. 

The  pursuer  answered: — A  bastard  iBJUvus  mUlius,  over  whom  the  father,  and  much 
less  the  paternal  relations,  possess  no  right  of  custody.  By  various  decisions,  the 
Court  have  recognised  the  principle,  that  the  right  of  custody  is  vested  in  the  mother, 
and  this  is  agreeable  to  the  doctrine  laid  down  both  by  civilians  and  Scots  institutional 
writers.  The  pursuer  does  not  deny  the  jurisdiction  of  the  Court.  On  the  contrary, 
she  appeals  to  the  nobile  officium  of  the  Court  for  the  protection  of  her  rights.  The 
boy  is  English,  and  his  property  is  situated  in  England.  It  was  only  by  acknowledgiug 
the  rights  of  the  mother  that  the  defenders  [484]  were  entrusted  with  his  custody  for  a 
temporary  purpose,  and  now,  when  the  pursuer  desires  that  her  child  shall  be  restored 
to  her,  she  is  not  asking  the  Court  to  order  an  infant  out  of  their  jurisdiction,  but  to 
enforce  delivery  of  the  boy  to  that  person,  who  alone  is  the  legal  custodier.  The 
pursuer,  except  in  her  maternity  to  this  child,  possesses  an  unimpeachable  character,  and 
her  letters  testify  the  ardour  and  sincerity  of  her  affection.  The  pursuer  quoted  L,  19, 
1,  5,/.  24,  b.  i.  tit.  5,  /. ;  Burgess  against  Halliday,  4th  March  1758;  Short  against 
Donald,  21st  February  1765;  Glendinning  against  Flint,  19th  November  1782;  Pater- 


1  Not  i:eported. 
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son  against  Speirs,  29th  November  1782;  Hepburn,  30tb  July  1734;  Colebrooke 
against  Colebrooke,  1813;^  Finlayson  against  Gowan,  7tb  July  1809. 

On  advising,  Lord  BcUgray  said, — I  regard  this  case  as  if  the  father  of  the  bastard 
were  still  alive.  I  look  to  the  father's  legal  rights,  and  I  do  not  see  that  he  is  entitled 
to  the  custody  of  his  natural  child.  The  right  is  in  the  mother.  And,  accordingly,  on 
her  death,  if  the  child  was  a  pauper,  the  parish  of  the  mother  would  be  bound  to  ali- 
ment it.  Look  at  the  doctrine  in  the  civil  law.  I  am  much  moved  by  the  text  of 
Ulpian.  As  to  the  other  point,  certainly  this  Court  is  entitled  to  exercise  their  nobSe 
officium  in  superii^tending  the  interests  of  any  young  person  coming  within  their  jurisdic- 
tion. But  here  there  is  nothing  to  disqualify  the  mother  from  being  entrusted  with  the 
custody.  In  giving  her  that  charge,  we  are  restoring  the  boy  to  the  only  parent  he 
has,  and  to  the  only  person  who  possesses  the  right  of  custody. 

Lord  Succoth  did  not  see  sufficient  ground  for  adopting  any  other  line  of  conduct 
than  that  pointed  out  by  the  Lord  Ordinary. 

Lord  Hermand, — I  am  of  the  opinion  first  delivered.  There  was  something 
extremely  like  fraud  in  the  way  this  boy  was  brought  to  this  country.  But,  at  best^ 
the  boy  has  only  an  accidental  connection  with  Scotland,  and  may  not  an  English 
mother  apply  for  the  custody  of  her  child,  because  he  happens  to  have  been  here  two 
years)  Have  the  relations  of  Dr.  Maccandy  a  right  to  interiferef  The  Lord  Ordinary's 
interlocutor  is  contrary  to  the  clearest  principles.  His  Lordship  speaks  of  this  boy^s 
"  agnates,"  but  I  cannot  allow  such  language.  In  a  legal  view,  a  bastard  has  no  &ther, 
and  can  have  no  relations  by  the  father.  It  is  a  solecism  to  say,  that  a  natural  child 
has  an  agnate.  The  father  has  the  custody  of  his  lawful,  but  not  of  his  natural  children. 
So  say  the  civilians,  and  there  is  good  sense  and  good  law  in  the  doctrine.  I  am  un- 
willing to  go  through  the  decisions  founded  on  by  the  pursuer.  In  every  one  of  them 
is  the  principle  esta-  [486]  -blished,  that  the  mother  is  the  custodier.  The  only  argu- 
ment of  the  defenders  is,  that  when  the  child  was  sickly,  the  mother,  by  allowing  him 
to  go  to  Ross-shire,  gave  up  her  legal  right.  It  is  said  that  this  is  the  same  as  if  the 
child  had  been  a  native  of  Scotland.  No  such  thing.  His  forum  is  England.  Our 
jurisdiction  we  ought  to  exercise  only  when  it  is  necessary,  and  that  is  not  the  case  her& 
We  are  only  restoring  him  to  the  only  person  on  earth  entitled  to  his  custody ;  and  we 
have  the  concurrence  of  Mr.  Forbes,  one  of  the  .executors  appointed  by  the  father  of  the 
boy.  We  have  heard  much  of  comitas  between  nations.  I  do  not  think  it  should  exist 
only  south  of  the  Tweed.  Besides,  I  cannot  place  out  of  my  view,  that  Dr.  Maccandy 
did  wish  the  boy  to  be  educated  at  or  near  London.  Is  Tain  near  London?  But, 
independent  of  that,  is  an  academy  in  the  north  of  Scotland  the  most  eligible  place  for 
the  education  of  an  English  boy,  or  for  fitting  him  for  rising  in  the  world  f  I  like  the 
north  better  than  the  English  can  do,  but  I  must  enter  into  their  feelings  upon  this 
point.  Besides,  how  can  you  oblige  Mr.  Forbes  to  pay  this  boy's  board  and  education  I 
We  have  no  authority  over  this  gentleman  ;  neither  is  there  any  personal  objection  dis- 
qualifying this  woman  for  the  custody  of  her  child.  From  her  letters,  I  am  satisfied 
that  she  is  a  most  proper  person  for  the  charge.  These  letters  shew  an  affection  and 
strength  of  mind  that  do  her  honour. 

Lord  Balmuto  was  of  the  same  opinion. 

The  Court  found,  That  the  said  Mary  Goadby  is  entitled  to  the  care  and  custody  of 
the  said  John  Maccandy,  the  pupil,  her  son ;  dated  27th,  signed  30th  May  1815. 

The  defenders  reclaimed,  and,  upon  advising  petition  and  answers. 

The  Lord  President  said, — this  is  a  case  of  very  considerable  delicacy.  If  there  had 
been  any  thing  like  trick,  whether  legally  or  via  facti,  upon  the  part  of  the  defenders  in 
obtaining  the  custody  of  the  child,  I  would  have  no  hesitation  in  restoring  the  custody 
to  the  mother.  But  I  am  clear,  that  the  child  was  sent  to  Scotland  with  the  avowed 
consent  of  the  mother.  There  was  some  mistake  as  to  the  day  of  sailing,  but  that  is  of 
little  consequence.  The  boy  is  legally  here.  It  may  be  very  true,  that  the  mother 
expected  he  was  to  be  restored,  and  that  she  would  not  have  permitted  him  to  go  to 
Scotland  if  she  had  anticipated  the  present  refusal.  But  a  removal  from  one  jurisdic- 
tion to  another  may  be  followed  by  consequences  which  must  have  effect,  whether  fore- 
seen or  not.  The  child  is  now  here  fatherless,  and  without  tutors.  We  then  become 
the  guardians.     In  such  circumstances,  the  mother  comes  from  England,  and  applies  to 

^Not  reported. 
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118  to  enforce  delivery  of  the  child.  If  this  woman  had  found  caution  not  [486]  to 
remove  the  child  from  Scotland,  I  might  have  listened  to  her.  But  she  bottoms  her 
demand  upon  the  avowal,  that  she  is  to  take  the  child  beyond  our  jurisdiction.  It  is  a 
delicate  matter  to  begin  our  custody  by  sending  our  ward  abroad.  This  I  never  knew 
done  in  Scotland  any  more  than  in  England.  The  difficulty  in  Lady  Colebrooke's  case 
arose  from  her  Ladyship's  intention  of  removing  her  grandchildren  across  the  Tweed, 
and  we  felt  the  utter  impossibility  of  sending  them  beyond  our  jurisdiction.  Although 
we  are  not  bound  by  the  law  of  England,  yet  there  must  exist  a  reciprocity  between  us. 
Look  to  the  case  of  the  Earl  of  Bute,  where  the  maternal  grandfather,  who  was  also  a 
guardian,  was  found  not  entitled  to  the  custody  of  his  grandchildren,  even  during  the 
holidays.  The  Lord  Chancellor  never  makes  an  order  to  remove  an  infant  beyond  his 
jurisdiction.  The  question  here  is  very  important.  It  is  something  of  a  constitutional 
nature.  Can  you  remove  the  boy  without  his  consent?  An  Act  of  Parliament  was 
necessary  to  remove  aliens.  In  these  circumstances,  I  hesitate  extremely  to  pronounce 
an  order  to  carry  the  boy  beyond  our  jurisdiction.  I  conceive  that  when  we  give  the 
custody  of  a  natural  child  to  the  mother,  we  do  so  because  we  hold  her  bound  to  aliment 
the  child  so  far.  But  here  it  is  not  necessary  that  the  mother  should  aliment  the  boy. 
That  is  to  be  done  from  the  father's  funds.  In  the  cases  relied  on  by  the  pursuer,  the 
children  were  female,  and  of  tender  years. 

The  Court  being  equally  divided,  the  case  stood  over,  and  Lard  OiUies  being  called 
in,  his  Lordship  said, — This  boy  was  sent  to  Scotland  certainly  with  the  approbation  of 
Mr.  Forbes,  and  with  the  consent  of  the  mother.  But  nothing  was  determined  as  to 
the  period  of  his  absence,  or  the  mode  of  education.  There  is  nothing  like  a  mutual 
agreement  between  the  mother  and  Miss  Maccandy.  The  defenders  do  not  bind  them- 
selves  to  keep  the  boy  any  time,  and  they  might  have  turned  him  off  the  next  day.  He 
remained  with  them  by  the  bare  consent  of  the  mother.  The  pursuer  changes  her  mind, 
and  wishes  to  have  the  custody  of  her  child,  and  obtains  the  full  approbation  of  Mr. 
Forbes  to  the  measures  she  adopts.  Now,  the  law  as  to  the  right  of  custody  of  a 
bastard  child  is  quite  clear.  In  all  cases  the  mother  is  entitled  to  the  custody,  except 
where  any  personal  disqualification  exists,  for  since  the  good  of  the  infant  is  the  great 
object,  there  may  be  occasions  where  this  rule  may  be  relaxed.  But  here  I  see  no 
reason  against  the  pursuer's  right  of  custody.  Besides,  the  only  party  who  could  legally 
compete  with  her  has  given  his  concurrence.  The  relations  of  the  father  have  no  right 
whatever.  It,  however,  is  said,  that  we  cannot  send  this  boy  across  the  Borders.  But 
this  rule,  even  if  it  does  exist,  can  only  operate  where  there  is  a  competition  between 
parties  entitled  to  compete,  or  where  there  is  a  positive  want  of  any  person  to  become 
custodier.  The  defenders  rely  upon  the  case  of  Bute.  But  observe,  4hat  there  the 
relations  of  the  father  op-  [487]  -posed  the  removal  of  the  boy.  If  both  Lord  Bute  and 
Lord  Dumfries  had  concurred,  would  Lord  Dumfries's  application  have  been  denied  ? 
Could  the  schoolmaster  have  said,  ''  I  will  not  give  up  the  custody  of  the  boy  ? "  The 
power  of  the  Chancellor  arises  from  the  competition  between  the  two  claimants.  Now, 
if  here  there  had  been  two  parties  with  equal  or  vrith  mutual  rights,  we  would  have 
been  called  upon  to  exercise  the  same  power.  But  who  are  here  to  oppose  the  claim  of 
the  mother  ?  Why,  the  relations  of  the  father,  who  have  no  right  whatever.  If  I  send 
my  son  to  England,  can  I  be  prevented  from  bringing  him  back,  because  a  schoolmaster 
chooses  to  keep  him,  or  because  the  Chancellor  says,  "  I  will  not  give  an  order  to  remove 
him ) "  This  ij3  my  difficulty.  I  see  no  person,  entitled  to  oppose,  competing  with  the 
pursuer.  In  the  case  of  Colebrooke,  we  were  satisfied  that,  from  considerations  personal 
to  the  mother,  she  was  unfit  to  have  the  custody  of  her  children.  But  there  was  no 
other,  person  in  this  country  who  could  legally  claim  the:  custody.  We  would  not 
delegate  so  sacred  a  trust  to  an  individual  who  did  not  live  under  our  control  In  the 
present  case  there  exists  no  reason  for  rejecting  the  pursuer.  On  the  contrary,  she 
appears  highly  qualified  for  the  custody  of  her  child,  and  to  be  actuated  by  the  most 
unmixed  motives.  Although  there  must  always  be  difficulty  where  avowedly  the  child 
is  to  be  taken  out  of  our  jurisdiction,  yet  when  the  law  is  clear  as  to  the  right  of  custody 
in  the  mother,  and  no  considerations  exist  which  ought  to  induce  your  Lorships  to  exert 
your  jurisdiction,  I  am  for  adhering. 

The  Court  adhered  (7th  July  1815). 
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No.  115.  F.C.  N.S.  IV.  488.  8  July  1815.  2nd  Div.  (BiU-Chamber.)— Lord  ReefcoiL 
Robert  and  Gordon  Howdkn,  Pursuers. — Cranstaun,  TJiomson,  et  Christiaon. 
Mrs.  J.  HowDEN  or  Crichton,  Defender. — Clerk,  FuUerton,  et  Wedderhum. 

TestamerU — Implied  WiU. — Debated,  but  not  determined^  whether  a  testament^  revoking 
all  former  ones,  being  burnt  by  the  testator,  can  be  revived  to  the  effect  of  operating 
a  revocation  of  a  previous  testament. 

Mr.  Howden  of  Skedsbush  died  7  th  March  1813,  leaving  an  only  danghtery  Mrs. 
Crichton,  and  two  brothers,  Robert  and  Gordon. 

[489]  At  his  death,  in  1813,  there  was  found  in  his  repositories, 

lit,  A  will  made  at  Trincomalee,  dated  26th  July  1802  ;  and,  2d,  A  scroll  of  a  trust- 
deed  executed  in  Scotland,  containing  this  clause :  *'  And  I  hereby  revoke,  recal,  and 
set  aside  all  former  last  wills  and  settlements  executed  by  me,  either  in  this  countiy  or 
elsewhere,  previous  to  the  date  hereof." 

The  principal  trust-deed,  which  had  been  executed  some  time  in  the  year  1806,  had 
been  burnt  a  few  weeks  before  Mr.  Howden's  death,  by  his  own  desire,  in  the  presence 
of  several  witnesses. 

Besides  the  papers  found  in  his  repositories  after  his  death,  his  brother,  William 
Howden,  produced  a  sealed  packet,  entitled,  by  Mr.  Howden,  on  the  back,  "  Will  and 
testament  entrusted  to  William  Howden,  my  brother,  and  not  to  be  opened  till  my 
decease." 

On  being  opened,  this  packet  was  found  to  contain  a  paper,  dated  22d  October  1805, 
bearing  to  be  a  copy  of  the  will  of  26th  July  1802,  but  differing  from  it  in  various 
particulars,  particularly  in  the  amount  and  destination  of  the  legacies,  and  the  nomina- 
tion of  executors. 

Of  this  date  (2l8t  May  1813),  Mrs.  Crichton  applied  for  and  obtained  from  the 
Commissaries  a  decree-dative,  as  nearest  of  kin  to  her  father,  with  a  view  of  taking  up 
the  executry. 

This  application  was  not  opposed  nor  objected  to  by  the  executors  nominated  in  the 
last-mentioned  will;  but  a  petition  was  presented  by  Messrs.  Bobert  and  Gordon 
Howden,  two  of  the  persons  named  in  the  paper  found  in  Mr.  Howden's  repositories, 
praying  that  the  office  should  be  conferred  upon  them  and  the  other  persons  therein 
mentioned,  as  executors  nominate  by  the  will  of  the  deceased.  Upon  this  petition  the 
Commissaries  pronounced  the  following  interlocutor  (6th  August  1812):  ''Becal  the 
former  decemiture  in  favour  of  Mrs.  Isabella  Howden,  or  Crichton,  as  executrix-dative 
qua  nearest  of  kin  to  the  deceased  John  Howden ;  and  find  the  petitioners,  Grordon 
Howden  and  Robert  Howden,  brothers  of  the  deceased,  as  executors  nominated  by  the 
said  defunct  in  his  last  will  and  testament,  of  date  the  26th  July  1802,  produced,  are 
preferably  entitled  to  the  office  of  executor,  and  decern  accordingly ;  and  assign  this  day 
eight  days  to  give  up  inventory,  make  faith,  and  find  caution. 

The  Commissaries  afterwards  (3d  September  1813)  appointed  Mrs.  Crichton  and  her 
husband  *'  to  give  in  a  special  condescendence  of  the  facts  which  they  aver  and  offer  to 
prove  for  instructing  their  plea,  that  the  will,  dated  the  26th  July  1802,  has  been 
expressly  or  virtually  revoked,  and  cannot  now  be  considered  as  a  subsisting  deed,  and 
to  state  likewise  the  evidence  by  which  they  propose  to  support  their  averments." 

[490]  A  condescendence  was  lodged,  containing,  inter  cUiti,  the  following  articles,  of 
which  a  proof  was  allowed  : 

"  6^?^  After  having  executed  the  will  above  mentioned,  Mr.  Howden  executed  another 
will,  which  is  also  produced. 

"  7th,  This  posterior  will  had  been  deposited  by  the  deceased  in  the  hands  of  his 
brother,  William  Howden,  who  produced  it  at  the  opening  of  his  repositories  after  his 
death,  at  the  house  of  Skedsbush.  It  was  contained  in  a  sealed  parcel,  indorsed  in  the 
hand-writing  of  the  deceased  thus :  Will  and  testament  entrusted  to  William  Howden, 
my  brother,  and  not  to  be  opened  till  my  decease. — Belton,  22d  October  1805. 

**  Sth,  The  posterior  will  so  produced  consists  of  various  writings. 

"  Ist,  A  writing  holograph  of  the  deceased,  bearing  to  be  a  copy  of  his  will,  but  differ- 
ing in  various  particulars  from  the  first  will  above  mentioned.     2<2,  A  memorandum,  aJso 
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holograph  of  the  deceased,  referring  to  the  copy  of  the  last  will.     Sd,  A  writing,  also  . 
holograph  of  the  deceased,  of  the  following  tenor : 

"  Bdton,  22d  October  1805. 
"  I  do  herehy  declare  the  enclosed  to  he  a  true  copy  of  my  last  will  and  testament ; 
and  I  trust  it  will  answer  every  purpose  and  meaning  as  the  original,  which  has,  by 
some  mistake,  been  mislaid  or  lost  on  the  passage  from  India. 

(Signed)  "  John  Howdkn," 

Addressed,  **  To  all  whom  it  may  concern." 

"  4thy  The  above  recited  indorsement,  of  the  same  date  with  the  foregoing. 

"  9th,  These  four  writings,  taken  together,  were  the  will  of  the  deceased  on  the  22nd 
October  1805,  when  he  delivered  the  sealed  parcel  to  his  brother.'' 

A  proof  was  taken,  and  the  Commissaries  (3d  June  1814)  "  Refuse  the  desire  of  said 
petition,  and  adhere  to  the  interlocutor  of  9th  August  1813,  with  this  explanation, — In 
respect  the  said  Gordon  and  Robert  Howden,  brothers  of  the  deceased,  are  not  only 
executors  nominated  by  the  deceased  in  his  will  and  testament,  of  date  16th  July  1802, 
but  are  also  his  residuary  legatees,  as  well  in  that  will  as  in  the  subsequent  deed,  bearing 
to  be  a  copy  of  it,  of  date  22d  October  1805  :  Therefore,  find  they  are  preferably  entitled 
to  the  office  of  executors,  and,  of  new,  decern  accordingly." 

Against  these  interlocutors  a  bill  of  advocation  was  presented,  which  was  reported  to 
the  Court  by  Lord  Reston. 

Argued  for  Mrs.  Crichton  : 

[491]  \st^  Ekhseredation  is  not  to  be  presumed.  The  office  of  executor  does  by  law 
belong  to  the  daughter,  unless,  by  some  plain  and  unequivocal  intimation,  her  father 
shewed  that  he  intended  some  other  person  to  exercise  it ;  Peere  Williams^  Vol.  I.  p. 
345  ;  but  here  the  first  will  is  superseded  and  revoked,  and  the  other  is  a  mere  intima- 
tion of  intention,  which  cannot  be  relied  on  at  all.  It  bears  to  be  a  copy  of  a  last  will, 
and  cannot  be  sustained,  excepting  in  so  far  as  it  corresponds  with  the  will  of  which  it 
is  a  copy,  but  it  does  not  do  so,  and  it  is  not  enough  of  itself  to  constitute  a  new  will. 

2e2,  Mr.  Howden  clearly  died  intestate,  and  intended  to  do  so.  The  trust-deed  in 
1806  revoked  all  former  wills,  by  a  clause  of  revocation,  which  rendered  all  previous 
writings  null.  It  is  of  no  consequence  whether  this  was  accomplished  by  writing,  by ' 
destroying,  or  cancelling  the  deed  intended  to  be  revoked.  And  without  a  distinct 
unequivocal  and  authentic  expression  of  the  testator's  intention  so  to  do,  that  deed  never 
can  be  revived.  A  will  being  annulled  by  the  execution  of  a  posterior  one,  cannot  be 
again  called  into  existence  by  the  mere  destruction  of  the  new  one  ;  Voet^  b.  xxviii.  tit 
3,  s.  5 ;  Vinmus  in  Inst.  lib.  ii.  tit.  17,  s.  6 ;  Ursenbach^  p.  576 ;  Burtenshaw  against 
Gilbert,  Cauper,  VoL  L  p.  49. 

In  this  case,  the  first  will  was  revoked  by  the  second,  and  the  second  was  afterwards 
burnt.  By  doing  so,  the  testator  meant  to  die  inte^tite,  and  make  room  for  his  executor, 
who  is  clearly  entitled  to  prove  by  parole  evidence  that  this  was  his  intention ;  Ellis, 
June  15,  1671 ;  Chisholm,  November  7,  1673 ;  Stewart  against  Blackball,  December 
30,  1703  ;  Coutts  against  Crawford,  November  17,  1795. 

Sd,  The  custodier  of  the  copy  of  the  will  1802  was  present  when  the  trust-deed  was 
destroyed,  and  it  was  his  duty  to  have  produced  it,  or  reminded  his  brother  of  its  exis- 
tence ;  November  4,  1704,  Buchanan  against  Paterson. 

Argument  for  Messrs.  Howden  : 

Isty  When  a  man  makes  several  wills,  and  retains  them  all  in  his  custody,  it  is  clear 
that  he  has  a  leaning  in  favour  of  the  last ;  but,  at  the  same  time,  it  is  as  clear  that  he 
retains  a  power  over  them  all,  and  can  at  his  own  pleasure  give  effect  to  any  of  them 
that  he  chooses.  And,  consequently,  when  Mr.  Howden  destroyed  his  trust-deed,  he 
exercised  this  power,  and,  by  doing  so,  declared  that  the  immediately  preceding  will 
was  his  true  one.  The  clause  of  revocation  was  as  much  destroyed  as  any  other  part  of 
the  deed,  and  the  prior  will  remaining  uncancelled,  re-acqaired  all  its  original  effect. 
Powel  on  Devises,  p.  549 ;  Raper  on  Wills,  p.  24  ;  Roberts  on  Wills,  p.  497.  And  this 
shews  the  strong  distinction  between  a  will  merely  revoked,  and  one  which  is  destroyed. 
In  the  case  of  Coutts,  the  trust-deed  was  in  existence,  and  the  clause  of  revocation  was 
held  to  have  a  separate  and  substan-  [492]  -tive  effect,  though  the  dispositive  part  had 
none,  from  being  executed  on  deathbed.  But  here  the  case  is  quite  different,  where  the 
clause  of  revocation  does  not  now  exist  ipore  than  any  other  part  of  the  deed* 


1048  HOWDENS   V.    HOWDEN  OR  CRICHTON.  P.C.  IMS,  tf A IV. 

2d,  There  is  no  legal  evidence  of  the  existence  or  terms  of  the  alleged  trust4eed. 
It  has  been  destroyed,  and  there  is  no  YfBLj  competent  in  law  of  reviving  any  part  of  it. 

3d,  It  is  not  true  that  Mr.  Howden  expressed  any  intention  of  favouring  his  daughter 
by  destroying  the  trust-deed ;  and  the  proof  offered  on  this  head  is  incompetent.  Case 
of  Douglas,  1762 ;  Molle  against  fliddell,  December  13,  1811. 

On  2l8t  January  1815,  the  following  opinions  were  delivered  : 

Ijord  Robertson. — This  is  a  question  of  some  nicety  and  difficulty.  The  first  thing 
to  be  considered  is,  whether  we  have  any  evidence  of  the  revocation  f  What  r^aid  are 
we  to  pay  to  the  deed  that  was  deliberately  destroyed  ?  It  is  clearly  eetabllBhed,  that 
that  deed  contained  a  general  clause  of  revocation.  It  was  deliberately  destroyed; 
there  is  no  doubt  of  that.  Nevertheless,  an  argument  is  founded  on  the  general  clause 
of  revocation  in  it.  What  faith  are  we  to  pay  to  it )  Can  we  attend  to  it  at  all  f  The 
parties  say,  they  found  upon  a  copy  of  that  deed,  and  it  appears  that  the  deed  80 
destroyed  contained  a  general  clause,  revoking  all  former  deeds  and  settlements.  Are 
we  to  revive, — on  the  faith  of  a  copy  of  that  deed  that  was  deliberately  destroyed  by 
the  granter  of  it, — are  we  to  revive  it  in  whole  or  in  part  ?  Is  it  possible,  that  when 
Mr.  Howden  ordered  the  deed  to  be  destroyed,  he  ever  conceived  it  could  revive  by 
means  of  this  copy  ?  I  can't  enter  into  that  idea  at  all.  It  is  said,  that  they  will  prove 
the  tenor,  but  that  is  quite  out  of  the  question.  Suppose  a  proving  of  the  tenor  were 
admissible,  which  I  don't  think  it  is,  if  this  lady,  the  daughter,  were  allowed  to 
revive  the  clause  of  revocation,  how  could  she  object  to  the  other  party's  reviving  the 
deed  in  Mo,  by  which  her  right  will  be  completely  cut  out  ?  But,  even  supposing  the 
tenor  of  the  clause  of  revocation  could  now  be  proved,  what  would  follow  from  it  f  The 
question  would  still  remain,  whether  the  revocation  of  the  general  revocation  would  not 
just  have  the  effect  of  reviving  the  former  deeds?  The  parties  have  laboured  to 
establish  a  distinction,  which  is  very  obvious  and  satisfactory,  between  implied  and 
express  revocations.  When  there  is  an  express  one,  then  the  former  deed  is  done  away 
for  ever ;  when  there  is  only  an  implied  one,  then  the  former  will  revive,  in  so  far  as  it 
is  not  inconsistent  with  the  later  deed.  Though  the  former  wills  were  revoked,  they 
were  not  cancelled  or  destroyed,  but  carefully  preserved  by  the  testator.  What  reason 
could  he  have  for  that,  but  to  keep  it  in  his  power,  by  destroying  the  trustrdeed«  to 
revive  the  former  one  ?  The  general  clause  of  revocation  is  revocable,  and  it  is  revoked^ 
and  when  the  trust-deed,  containing  this  general  revocation,  was  destroyed, 
[493]  whether  is  it  more  reasonable  to  suppose,  that  it  was  revoked  with  an  intention 
of  dying  intestate,  or  of  keeping  up  the  former  deeds?  When  your  Lordships  con- 
sider the  preservation  of  the  former  deeds,  I  apprehend  you  must  think  it  was  meant  to 
revive  them. 

Lord  Meadowbank, — My  mind  is  not  very  much  made  up  upon  the  case.  I  have 
had  no  leisure  to  go  beyond  the  papers,  which  I  would  have  liked  to  have  done,  and  to 
have  revolved  the  thing  in  my  mind.  I  have  always  considered  it  as  a  very  grave 
question,  the  effect  of  destroying  a  last  will,  whether  it  revives  the  former  ones  or  not| 
and  if  nothing  appeared  neither  one  way  or  other,  but  that  the  testator  had  put  it  in  the 
fire,  I  think  that  would  revive  the  former  ones  which  were  not  destroyed  or  cancelled. 
But  it  is  a  very  serious  consideration  to  inquire  quo  animo  the  destruction  was  made, 
when  there  are  no  circumstances  leading  to  it.  I  do  not  conceive  that  it  is  decided  law, 
that  we  can  in  no  case  inquire  into  acts  of  revocation  by  parole  testimony,  but  I  have 
always  been  loath  to  entertain  such  questions,  and  have  always  rather  wished,  before 
doing  so,  if  possible,  to  get  a  condescendence,  containing  pregnant  proof  of  intention. 
If  I  could  see  circumstances  condescended  upon,  and  indicative  of  matters  of  fact» — ^not 
of  declaration,  but  of  fact, — that  indicated  qtto  animo  the  destruction  of  the  tmst^eed 
took  place,  I  should  pay  great  regard  to  them.  Not  that  the  defunct  said  I  want  to 
make  my  daughter  heir ;  that  I  would  not  regard ;  but  if  I  had  circumstances  that 
indicated  that  it  was  with  a  view  to  make  way  for  her  that  that  settlement  was 
destroyed,  I  would  certainly  pay  great  regard  to  the  fact,  that  it  contained  an  express 
revocation  of  the  former  deeds.  In  order  to  warrant  that,  it  would  require  circum- 
stances of  fact  that  indicated  quo  animo  it  was  destroyed,  and  I  don't  see  sufficient 
evidence  of  it  here.  What  is  there  to  impeach  the  interlocutor  of  the  Commissaries  I 
Why  don't  the  trustees,  under  the  will  of  1805,  come  forward  and  see  justice  done  to 
all  parties  ?  There  is  no  doubt  that  that  was  the  last  will  that  he  died  with,  and  if  so, 
the  executors  under  that  deed  should  be  confirmed ;  and  I  doubt  very  much  if  the  Com* 
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missaries  can,  de  planoj  name  the  claimants  the  residuary  legatees,  if  the  executorft 
under  the  other  deed  choose  to  come  forward ;  at  any  rate,  they  should  do  it  as 
executors-dative,  if  they  can  do  it  at  alL  They  endeavour  to  cobble  it  in  their  inter- 
locutor ;  but  it  won't  cobble.  I  think  that  the  Commissaries  should  give  an  instruc- 
tion to  give  them  an  opportunity  to  come  forward. 

Lard  Robertson, — ^This  is  only  a  competition  between  two  parties.  What  right  has 
Mrs.  Crichton  to  object  ? 

Lord  Meadowbank, — She  has  the  strongest  of  all  rights, — both  title  and  interest. 
She  is  heir-at-law  in  the  heritage ;  as  to  which  we  are  not  favoured  with  any  explanation. 
Then,  has  she  not  [494]  the  substantial  interest  to  see  that  the  person  named  by  the 
defunct  is  the  person  who  actually  takes  charge,  and  the  more  so,  that  he  is  an  impartial 
person  ?  whereas,  here  there  are  competing  interests ;  and,  as  to  titles,  I  have  no  doubt 
that  every  person  concerned  in  the  executry  has  right  to  see  that  persons  appointed  by 
the  defunct  shall  be  confirmed. 

Lord  Glenlee, — I  conceive,  when  a  person  puts  a  deed  into  the  fire,  it  must  just  be  as 
if  ic  had  never  been.  In  this  case  I  agree  with  Lord  Meadowbank,  that  the  paper  called 
a  copy  is  really  and  truly  the  will  which  must  regulate  the  succession,  if  it  differs  from 
the  first  in  any  particular.  1  also  agree  with  Lord  Meadowbank,  that  the  words  in  the 
interlocutor  of  the  Commissaries  are  erroneous,  for  they  make  them  executors  nominate 
under  the  first  will,  whereas  it  is  clear  that  it  is  the  nomination  in  the  second  that 
should  regulate  the  matter.  The  second  interlocutor  of  new  finds  them  entitled  to  the 
ofiice.  No  doubt,  if  the  executors  nominate  had  appeared,  they  would  have  been  pre- 
ferred, but  when  they  don't  choose  to  come  forward,  then  any  other  who  has  right  to  the 
office  ought  not  to  be  debarred.  As  to  the  interest  of  the  nearest  of  kin,  or  the  heir,  in 
respect  of  debts  that  may  come  upon  her,  that  does  not  entitle  her  to  interfere  with  the 
nomination  of  the  executors,  but  it  may  entitle  her  to  see  that  proper  caution  is  found. 
On  the  whole,  I  think  the  interlocutor  of  the  Commissaries  right. 

Lord  Meadowhanh, — An  executor  nominate  may  come  forward  and  supersede  the 
executor-dative  at  any  time. 

Lord  Justice-Clerk. — I  am  quite  satisfied  that  it  is  impossible  to  give  any  effect  to 
this  trust-deed,  as  a  ground  for  restoring  matters  into  the  situation  in  which  they 
originally  stood.  As  to  the  other  point,  I  must  own  that  I  have  some  little  difficulty, 
on  the  same  grounds  as  Lord  Meadowbank ;  and  certain  I  am,  that  it  is  impossible  that 
we  can  adhere,  at  least  to  the  words  of  the  interlocutor ;  because,  though  they  speak  of 
this  new  ground,  yet  they  give  effect  to  the  appointment  in  the  will  of  1802.  It  is 
quite  clear  that  the  will,  which  was  dictated  by  the  deceased,  as  late  as  1805,  and  which 
bears  to  be  a  true  copy  of  his  will,  is  the  one  which  we  must  give  effect  to.  He 
appears  to  have  made  very  material  alterations  on  the  will,  of  which  it  is  said  to  be 
a  copy.  This  was  a  will  most  carefully  preserved,  and  dictated  by  this  man  in  1805  as 
his  latter  will.  I  am  surprised  that  none  of  the  parties  in  it  come  forward ;  and  the 
question  is,  If  we  are  entitled  to  give  effect  to  what  we  are  quite  satisfied  is  not  the 
latter  willl  We  must  decide  the  case  by  an  interlocutor  of  our  own,  guarding  it 
expressly  upon  that  point. 

This  lady  is  both  next  or  kin  and  heir  in  the  heritage.  It  is  possible  to  figure  a 
case  in  which  she  might  have  a  most  material  interest  to  see  the  money  properly  dis* 
posed  of ;  and  I  deny  that  it  is  altogether  jus  tertii  to  the  next  of  kin  to  do  so.  It  is 
[495]  clear  that  she  must  be  entitled  to  be  heard ;  but  I  think  we  can  give  no  effect  to 
the  first  will,  and  must  go  altogether  on  the  second. 

This  interlocutor  was  pronounced  (21st  January  1815) :  '' Having  advised  with  the 
Lords  of  the  Second  Division, — Eemits  to  the  Commissaries,  with  instractions  to  recal 
their  interlocutor  complained  of ;  and  to  find  that  the  administration  of  the  executry  of 
the  deceased  ought  to  be  regulated  in  hoc  staiu^  by  the  copy  of  the  will  referred  to  in 
the  memorandum,  executed  in  the  year  1805,  and  found  in  the  possession  of  Mr. 
Howden  at  his  death ;  and  that,  on  that  account,  the  respondents  cannot  be  preferred 
as  executors  nominate  under  the  original  will ;  but  that  they  are  entitled  to  be  appointed 
executors-dative,  as  residuary  legatees,  in  respect  no  appearance  has  been  made  for  the 
executors  nominate  under  it,  and  without  prejudice  to  the  right  of  these  executors  still 
to  appear." 

Mrs.  Crichton  petitioned  against  this  interlocutor,  and  her  petition  was  appointed  to 
be  answered.  Before  the  case  was  again  put  up  for  advising,  appearance  was  made  for 
F.C.  VOL.  I.  67 
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the  ezecutora  nominate  under  the  will  of  1805,  stating  that  they  were  in  coone  of 
making  np  tildes  qua  sucIl  Upon  this  Mrs.  Crichton  withdrew  her  oppoGation,  and  the 
Court,  8th  Jaly  1815,  adhered. 


No.  116.        F.C.  N.S.  IV.  495.     11  July  1815.     2nd  Div.— Lord  Glenlee. 
Peter  and  John  Stewart,  Chargers. — Forsyth  et  Jameson. 
James  Eussell  and  his  Interdictobs,  Suspenders. — BlackwdL 

Writ — Bill  of  Exchange — Proof, — A  bill  of  exchange,  drawn  and  indoiaed  by  a  mark 
without  the  attestation  of  witnesses,  is  not  good.  And  it  cannot  be  validated  by 
examination  of  the  drawer. 

The  detail  of  this  case  would  be  very  circumstantial,  and  it  is  not  necessary  to 
report^  as  the  Court  proceeded  entirely  on  the  point  of  law.  It  is  sufficient  to  say,  that 
Peter  and  John  [496]  Stewart,  as  holders  of  a  bill  for  L.400,  bearing  to  be  drawn  by 
William  Eussell  upon,  and  accepted  by  James  Eussell  and  his  interdictors,  and  indorsed 
by  William  Eussell  to  Peter  and  John  Stewart,  charged  James  Eussell  and  his 
interdictors  to  make  payment  of  the  contents  of  the  bill. 

A  suspension  was  presented,  on  the  ground,  ivier  alia,  that  the  bill  was  drawn  and 
indorsed  by  a  mark,  without  the  attestation  of  witnesses,  and  did  not  therefore  form  a 
valid  document  of  debt. 

Lord  Glenlee  reported  the  case  to  the  Court  on  informations. 

Argument  for  the  suspenders : 

There  is  no  evidence  of  any  indorsation  of  the  bill  in  question.  A  mark  is  no 
subscription.  To  sustain  a  subscription  even  by  initials  is  reckoned  a  dangerous  thin^ 
and  it  is  only  done  under  very  peculiar  circumstances ;  Ersk,  p.  499.  A  mark  attested 
by  two  notaries,  without  witnesses,  was  found  not  to  be  good;  27th  June  1765, 
Buchanan.  A  bill  subscribed  by  initials  was  found  null;  February  1735,  Pringle 
against  KaiL  And  in  the  case  of  Brown  against  Johnstone,  Febraary  1,  1669,  the  bill 
was  sustained  merely  because  there  were  two  witnesses  to  the  mark.  The  subscription 
of  the  drawer  may  not  be  so  material,  but  every  indorsation  is  a  new  bill,  and  the 
indorsation,  for  these  reasons,  not  valid  or  binding. 

Argument  for  the  chargers : 

It  is  vain  to  object  to  the  indorsation  by  a  mark.  By  accepting  the  bill,  the 
suspenders  became  debtors  in  it ;  and  they  have  no  interest  or  title  to  refuse  payment 
to  any  pernon  who  can  deliver  it  up  to  them. 

At  advising.  Lord  Justice-Clerk  said, — ^There  must  appear,  on  the  face  of  the 
instrument,  sufficient  legal  evidence  that  the  writing  was  signed  before  witnesses.  I  am 
quite  clear  that  as  there  is  not  any  mention  of  witnesses,  either  as  to  the  indorsation  or 
tiie  drawing,  the  Court  cannot  listen  to  it  at  all*  I  think  there  is  a  great  deal  in  the 
other  matters  argued,  but  they  are  not  necessary  to  be  decided  here,  for  the  Court  has 
enough  to  decide  the  case  on  the  ground  I  have  mentioned.  I  am  quite  clear  that 
William  Eussell  cannot  be  examined,  as  he  is  no  party  to  the  suspension.  I  am  for 
suspending  the  letters. 

Lord  Bannatyne, — ^I  am  of  the  same  opinion,  I  have  no  conception  that  a  p^^on 
can  either  discount  or  accept  a  bill  with  nothing  but  a  mark. 

Lord  Robertson, — My  view  coincides  very  much  with  that  [497]  which  has  been 
stated.  The  main  question  is,  How  came  the  chargers  to  be  in  possession  of  the  billt 
If  they  are  entitled  to  the  character  of  bona  fide  indorsees,  the  onus  probandi  must  lie 
on  the  other  side.  The  bill  is  drawn  and  indorsed  by  a  mark,  and  it  is  admitted  by  the 
charger  himself,  that  the  words  explaining  it  were  written  by  himself,  when  nobody 
was  present  but  William  Eussell  and  his  son  James.  There  is  no  evidence,  therefore, 
but  the  chargers'  own  assertion,  that  it  was  either  drawn  or  indorsed  by  Eussell,  and, 
without  entering  into  the  question,  whether  a  bill  may  be  drawn  or  indorsed  by  a 
mark, — it  is  evident,  I  apprehend,  that  there  is  no  proof,  either  of  the  indorsation  or 
tbe  drawing  the  bill  by  William  Eussell,  and  the  party  would  be  entitled  to  resist 
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payment  on  this  charge,  even  if  they  were  to  admit  the  debt.  The  holder  of  the  bill 
is  the  creditor  in  it  Did  the  chargers  pay  any  value  for  it?  The  whole  of  their 
dealing  was  not  with  William  Bussell,  but  with  James,  and  there  is  no  attempt  to  shew 
that  they  were  copartners,  so  that  the  dealing  of  the  one  could  come  against  the  other. 
But  this  bill,  which  was  indorsed  by  the  charger,  was  really  not  indorsed  on  payment 
of  any  debt  of  his  own.  At  the  very  best,  it  was  indorsed  merely  in  security  of  a 
debt  of  his  son.  It  is  curious  to  go  through  the  various  pleas  of  the  chargers.  They 
are  quite  contradictory  of  each  other,  and  I  can  give  very  little  credit  to  anything  they 
say  about  it.  The  bill  bearing  ex  fade  to  be  a  bill  for  L.400,  it  is  payable  on  the  15th 
May,  and  on  the  30th  May  they  give  a  bill  for  L.400,  payable  in  fifteen  days,  in 
security  of  a  debt  of  L.100. 

The  Court  (13th  June  1815)  **  Suspend  the  letters  simpliciter,  and  decern;"  and  a 
reclaiming  petition  was,  of  this  date  (11th  July),  refused. 
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